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A.  G.  C.  B  IE  RE  Ft  JOHN  L.  McATEE. 

OREGON — Supreme  Court. 

ROBERT  8.  BEAN,  Chief  Justice. 

ASSOCIATE  JUSTICES. 
PRANK  A.  MOORE.  CHARLES  E.  WOLVERTON. 

UTAH— Supreme  Court. 

SAMUEL  A.  MERRITT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

GEORGE  W.  BARTCH.  H.  W.  SMITH. 

JAMES  A.  MINER  W.  H.  KING. 

WASHINGTON — Supreme  Court. 

J.  P.  HOYT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

R  O.  DUNBAR.  ELMON  SCOTT. 

T.  L.  STILES.  T.  J.  ANDERS. 

MERRITT  J.  GORDON. 

WYOMING — Supreme  Court. 

HERMAN  V.  a  GROESBECK,  Chief  Justice. 

ASSOCIATE  JUSTICES. 
ABBURY  B.  CONAWAY.  CHARLES  N.  POTTER. 
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ALLEN  t.  ATER  et  al. 
(Supreme  Court  of  Oregon.  Feb.  11,  1895.) 
Bona  Fidk  Purchaser— Whkn  not. 
Plaintiff  left  a  deed  to  his  land  with  a 
real-estate  broker,  who  was  negotiating  for  the 
sale  of  said  land,  with  express  instructions  not 
to  deliver  it  without  plaintiff's  consent.  Sub- 
jequently,  the  broker  delivered  the  deed,  with- 
out plaintiffs  knowledge  or  consent.  The  gran- 
tee never  took  possession  of  the  land,  and 
thereafter  sold  it  to  defendant  Held,  that  de- 
fendant took  no  title  in  the  land,  although  he 
was  a  bona  fide  purchaser. 

Appeal  from  circuit  court,  Benton  county; 
J.  C.  Fullerton,  Judge. 

Action  by  Morris  Allen  against  John  L. 
Ayer  and  others  to  cancel  a  deed.  Judgment 
for  plaintiff,  and  defendants  appeal.  Affirm- 
ed. 

W.  Y.  Masters,  for  appellants.  F.  A.  Chen- 
oweth,  for  respondent 

BEAN,  C.  J.  This  is  a  suit  to  set  aside 
and  cancel  a  deed  from  the  plaintiff  to  one 
John  L.  Ayer,  and  also  a  deed  from  Ayer  to 
defendant  Long.  The  material  facts,  as  dis- 
closed by  the  testimony,  are  that  In  July, 
1893,  the  plaintiff  listed  for  sale  with  Judge 
Chenoweth,  who  was  then  doing  business  as 
a  real-estate  agent  at  Salem,  a  farm  in  Ben- 
ton county,  upon  which,  he  then,  and  has 
ever  since,  resided,  consisting  of  576  acres. 
A  few  days  thereafter,  Chenoweth  received 
from  Ayer  an  offer,  in  behalf  of  an  undis- 
closed principal,  of  $4,500  in  bonds  of  the 
New  England  National  Building,  Loan  & 
Investment  Association,  for  227  acres  of  the 
land,  and,  being  favorably  impressed  with 
the  proposition,  in  company  with  one  Min- 
ton,  who  was  interested  with  him  in  the  pro- 
posed sale,  drove  out  to  plaintiff's  residence, 
some  miles  from  Salem,  to  consult  him  about 
the  matter;  but  plaintiff  refused  to  make  the 
proposed  trade  until  he  could  be  satisfied  of 
the  validity  and  value  of  the  bonds  so  offered. 
However,  at  the  request  of  Chenoweth,  and 
for  convenience  in  case  the  trade  should  be 
consummated,  plaintiff  executed  and  deliv- 
ered to  him  a  deed  for  the  property,  in  which 
Ayer  was  named  as  grantee,  but  with  ex- 
press instructions  not  to  deliver  it  to  Ayer 
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without  his  consent  Chenoweth  returned  to 
Salem  with  the  deed,  and  a  few  days  after- 
wards Ayer  came  up  from  Portland,  when 
he  was  informed  by  Chenoweth  that  plaintiff 
was  unwilling  to  make  the  trade  without  fur- 
ther inquiry  as  to  the  bonds,  and  had  Instruct- 
ed him  not  to  deliver  the  deed  until  specially 
authorized.  Ayer,  however,  represented  that 
he  was  making  the  purchase  for  some  east-  , 
ern  clients,  who  were  becoming  impatient  at 
the  delay,  and  asked  permission  to  take  the 
deed  to  Portland  for  their  inspection,  in  or- 
der, to  satisfy  >tuem  that  the  trade  was  in 
progress.  Chenoweth,  relying  upon  the  hon- 
or and  Integrity  of  Ayer,  consented,  but  with 
the  express  understanding  that  such  consent 
was  not  to  be  deemed  a  delivery  of  the  deed, 
but  that  it  was  to  be  returned  to  Salem,  and, 
with  the  bonds  which  Ayer  left  with  Cheno- 
weth, deposited  in  some  bank  until  plaintiff 
should  determine  whether  or  not  he  would 
make  a  trade.  Ayer  failed  to  comply  with 
the  agreement,  and,  without  the  knowledge 
or  consent  either  of  plaintiff  or  Chenoweth, 
placed  the  deed  on  record  In  Benton  county, 
and  a  short  time  afterwards  traded  80  acres 
of  the  land  for  a  house  and  lot  in  or  near 
Portland,  to  the  defendant  Long,  who  claims 
to  be  an  innocent  purchaser  for  value,  and 
without  notice.  After  consummating  this 
trade,  Ayer  Immediately  left  the  state,  and 
has  since  remained  away.  The  plaintiff  had 
no  knowledge  of  the  delivery  or  recording  of 
the  deed,  or  receipt  of  the  bonds  by  Cheno- 
weth, until  after  the  sale  to  Long,  and  never 
in  any  way  ratified  such  sale,  or  acquiesced 
therein.  The  bonds  which  Ayer  proposed  to 
exchange  for  the  land  proved  to  have  been 
Illegally  issued,  and  being,  therefore,  of  no 
value,  were  returned  to  his  agent  before  this 
suit  was  commenced.  The  two  leading  ques- 
tions in  the  case  are:  (1)  Did  the  delivery  of 
the  deed  to  Ayer  by  Chenoweth,  under  the 
circumstances  detailed,  pass  the  title?  And 
(2)  if  not  did  the  defendant  Long  obtain  a  ti- 
tle to  the  80  acres  by  his  purchase  from  Ayer 
without  notice  of  the  manner  in  which  pos- 
session of  the  deed  was  obtained? 

It  is  elementary  law  that  the  delivery  of  a 
deed  by  the  consent  or  with  the  acquiescence 
of  the  grantor  is  essential  to  pass  title.-  1 
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Devi.  Deeds,  8  260.  Without  such  a  deliv- 
ery, it  is  ineffectual,  although  it  may  have 
been  executed  in  due  form,  spread  upon  the 
records,  and  be  in  the  actual  possession  of 
the  grantee.  While  no  specific  formalities 
are  necessary  to  constitute  a  delivery,  It  is 
essential  that  the  grantor  must  consent,  ei- 
ther expressly  or  impliedly,  that  the  deed 
shall  pass  irrevocably  from  his  control.  And 
it  is  said  that  "a  deed  delivered  without  the 
knowledge,  consent,  or  acquiescence  of  the 
grantor  is  no  more  effectual  to  pass  title  to 
the  grantee  than  if  it  were  a  total  forgery, 
although  the  instrument  may  be  spread  upon 
the  record."  Henry  v.  Carson,  96  Ind.  422. 
Now  in  this  case  there  was  manifestly  no 
such  delivery  of  the  deed  to  Ayer  as  would 
pass  the  title  to  him.  It  was  left  with  Cheno- 
weth, who  was  simply  a  real-estate  broker, 
iwith  express  instructions  from  plaintiff  not 
to  deliver  it  until  directed  by  him.  Until  so 
instructed,  Chenoweth  had  no  authority  to 
deliver  the  deed,  and  it  was  a  mere  scroll  In 
his  hands,  of  no  more  effect  than  so  much 
blank  paper.  When,  therefore,  Ayer  obtained 
possession  without  the  knowledge  or  consent 
of  the  plaintiff,  no  estate  passed  to  him  there- 
by, because  the  delivery  was  not  only  with- 
out the  assent,  but  against  the  express  will, 
of  the  grantor;  and  as  his  assent  is  essential 
to  a  delivery,  and  a  delivery  is  necessary  to 
pass  title,  It  requires  no  argument  or  citation 
of  authorities  to  show  that  Ayer  acquired 
no  title  by  the  deed. 

But  it  is  contended  that  Long  Is  entitled  to 
protection  as  a  bona  fide  purchaser  without 
notice.  We  fully  recognize  the  favorable  po- 
sition bona  fide  purchasers  for  a  valuable 
consideration,  and  without  notice,  occupy  In 
a  court  of  equity;  but  we  know  of  no  case 
which  holds  that  a  party  named  as  grantee 
in  a  deed,  who  obtains  possession  of  it  with- 
out the  knowledge,  consent,  or  acquiescence 
of  the  grantor,  can  convey  a  title  to  an  In- 
nocent purchaser,  who  may  have  been  misled 
by  seeing  the  deed  In  his  possession  or  on 
record,  while  the  grantor  remains  in  posses- 
sion of  the  land,  unless  the  grantor  has  in 
some  way  estopped  himself  from  questioning 
the  validity  of  the  deed.  This  question  was 
presented  and  decided  in  Everts  v.  Agnes,  4 
Wis.  356.  In  that  case  the  deed  was  left 
with  Zettler,  with  instructions  not  to  deliver 
it  until  certain  securities  should  be  .given  by 
Agnes.  Agnes  Induced  Zettler  to  deliver  It 
without  the  securities,  and,  after  placing  It 
on  record,  sold  the  land  to  Swift,  who  was 
an  Innocent  purchaser  for  value,  without  no- 
tice. The  court  held,  however,  that  Agnes 
obtained  no  title,  and  therefore  could  not 
convey  any  by  his  deed  to  Swift  The  same 
question  was  afterwards  reconsidered  and 
affirmed  in  Everts  v.  Agnes,  6  Wis.  457.  To 
the  same  effect  are  Harkreader  v.  Clayton, 
56  Miss.  383;  Henry  v.  Carson,  06  Ind.  412; 


John  v.  Hatfield,  84  Ind.  75;  Ford  James, 
2  Abb.  Dec.  159;  Chlpman  v.  Tucker,  38 
Wis.  43.  Where  the  title  to  land  passes, 
though  obtained  by  fraud,  and  the  deed  is 
therefore  voidable,  one  who  purchases  from 
the  grantee  In  good  faith,  and  without  no- 
tice, will  be  protected,  because  he  had  a  tit* 
which  he  could  and  did' convey;  but,  when 
the  deed  was  never  in  fact  delivered,  the 
grantee  can  convey  no  title,  for  the  protection 
of  which  the  plea  of  a  bona  fide  purchaser 
can  be  Invoked.  It  necessarily  follows  that 
Long  obtained  no  title,  because  Ayer  had 
none  which  he  could  convey.  Nor  Is  there 
any  room,  under  the  facts  in  this  case,  for  an 
application  of  the  doctrine  of  estoppel.  It 
would  be  unreasonable,  and  at  variance  with 
the  facts,  to  impute  a  want  of  diligence  to 
the  plaintiff,  or  negligence  in  depositing  the 
deed  with  Judge  Chenoweth  to  await  the 
result  of  his  Inquiry  concerning  the  bonds 
offered  by  Ayer.  He  and  his  wife  resided  in 
the  country,*  probably  several  miles  from  an 
officer  authorized  to  take  acknowledgments 
of  deeds;  and  he  and  Chenoweth  both  were 
satisfied  that  the  Inquiry  would,  result  favor- 
ably as  to  the  validity  and  value  of  the 
bonds,  and  the  trade  ultimately  be  consum- 
mated. Under  these  circumstances  It  was 
but  natural  that  the  deed  should  be  prepar- 
ed and  executed  ready  for  delivery  while 
Chenoweth  and  Minton,  who  was  a  notary 
public,  were  at  plaintiff's  residence;  and  cer- 
tainly negligence  cannot  be  imputed  to  the 
plaintiff  for  that  reason,  or  because  he  de- 
posited the  deed  with  Chenoweth  to  await  the 
result  of  the  proposed  trade.  The  plaintiff 
remained  in  possession  of  the  property,  and 
was  wholly  ignorant  of  the  fact  that  the 
deed  had  been  delivered  or  recorded  until 
long  after  the  purchase  by  the  defendant 
Long,  and  did  not  by  any  act  or  conduct  of 
his  lead  the  purchaser  to  do  what  he  would 
not  have  otherwise  done.  There  are  some 
authorities  which  hold  that  an  Innocent  pur- 
chaser from  one  In  possession  of  land  under 
an  apparently  perfect  title  will  be  protected, 
although  his  grantor  obtained  possession  of 
the  deed  under  which  he  claims  to  hold  with- 
out the  knowledge  or  consent  of  his  Immedi- 
ate vendor.  Of  such  are  the  cases  of  Quick 
v.  Milligan,  108  Ind.  410,  0  N.  E.  302;  Blight 
v.  Schenck,  10  Pa.  St  285.  But  these  cases 
proceed  upon  the  theory  that  one  who  suffers 
another  to  remain  In  the  actual  possession 
of  land  belonging  to  him,  under  an  apparent- 
ly perfect  deed,  is  estopped  from  questioning 
the  validity  of  the  title  as  against  an  inno- 
cent purchaser  from  the  person  in  possession. 
No  such  question  is  here  presented,  because 
Ayer  was  not  In  possession  of  the  land  at 
the  time  he  sold  to  Long,  or  at  any  other 
time,  and  hence  the  authorities  referred  to 
are  not  in  point  The  decree  of  the  court 
below  is  therefore  affirmed. 
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BOWMAN  v.  METZGER  et  al. 
(Supreme  Court  of  Oregon.   Feb.  11,  1895.) 
Negotiable  Notk  —  Bona  Fides  of  Indorsee— 
Knowledge  of  Suspicions  Cibccm- 
stances — Evidence. 

1.  The  fact  that  the  purchaser  of  a  note 
had  notice  of  facts  which  would  have  put  a 
prudent  man  on  inquiry  as  to  defects  therein, 
and  failed  to  make  inquiry,  does  not,  as  a  mat- 
ter of  law,  prevent  him  from  holding  the  note 
free  from  all  equities. 

2.  Knowledge  by  a  purchaser  of  a  note  of 
auspicious  facts  tending  to  show  defects  there- 
in is  to  be  considered  in  determining  whether  he 
purchased  in  good  faith. 

3.  In  an  action  by  the  purchaser  of  a  note 
procured  by  the  payee  by  fraud,  knowledge  on 
the  part  of  the  purchaser  of  the  manner  in 
which  similar  notes  were  procured  by  the  payee 
is  admissible  to  show  his  bad  faith  in  the  pur- 
chase. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Sbattuck,  Judge. 

Action  by  B.  H.  Bowman  against  J.  H. 
Metzger  and  another.  There  was  a  judg- 
ment for  plaintiff,  and  he  appeals.  Reversed. 

This  Is  an  action  to  recover  upon  three 
promissory  notes,  for  $1,000  each,  all  bearing 
date  August  18,  1891.  On  July  29,  1889,  one 
E.  Durand,  president  of  a  certain  corporation 
known  as  the  Durand  Organ  &  Piano  Com- 
pany of  Portland,  Ore.,  pretending  to  act  in 
behalf  of  said  corporation,  entered  into  an 
arrangement  with  the  defendant  J.  H.  Metz- 
ger whereby  he  transferred  and  assigned  to 
him  20  shares  of  the  capital  stock  of  said 
company,  In  consideration  of  the  defendant's 
two  promissory  notes  for  $1,000  each,  pay- 
able to  said  company  one  year  after  date, 
with  Interest  from  maturity  at  10  per  cent, 
per  annum.  At  the  same  time,  and  as  part 
of  the  same  transaction,  Durand  delivered  to 
Metzger  the  following  agreement,  in  writing, 
to  wit:  "Portland,  Oregon,  July  29th,  1889. 
This  Is  to  certify  that  we,  the  Durand  Organ 
and  Piano  Company  of  Portland,  Oregon, 
have  this  day  received  of  John  Metzger  his 
promissory  note  for  the  sum  of  two  thousand 
dollars,  to  run  for  twelve  months  without  in- 
terest, In  full  payment  for  twenty  shares  of 
our  capital  stock,  containing  one  hundred  dol- 
lars each.  And  we  hereby  agree  annually  to 
renew  said  note  for  the  term  of  five  years 
from  this  date  without  Interest  each  time  of 
renewal.  And  we  further  agree  to  surrender 
said  note  canceled  to  said  John  Metzger  at 
the  end  of  five  years,  for  which  we  hereby 
agree  to  renew  said  note,  upon  the  return  and 
delivery  to  us  of  all  the  twenty  shares  of  cap- 
ital stock  for  which  It  was  given.  And  we 
further  agree  to  pay  a  dividend  of  ten  per 
cent  per  annum  to  the  holder  of  said  twenty 
shares  of  stock,  herein  described,  either  in 
capital  stock,  or  apply  the  same  in  payment 
of  the  note  given  for  said  shares  of  stock,  as 
the  holder  may  desire.  All  taxes  on  capital 
stock  to  be  paid  by  the  company.  Durand' 
Organ  &  Piano  Company,  by  E.  Durand, 
President.  [L.  S.]  Attest:  D.  J.  Durand, 
Secretary."  On  August  21, 1889,  Durand  had 
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a  like  transaction  with  one  Margaret  Metzger, 
whereby  she  was  Induced  to  execute  her  note 
to  the  said  company  for  $1,000,  with  like 
terms  and  conditions,  except  that  she  re- 
ceived only  10  shares  of  capital  stock.  On 
August  .21,  1890,  these  notes  were  renewed 
for  one  year,  at  the  instance  of  Durand,  who 
had  them  made  payable  to  himself.  Instead 
of  the  company.  The  defendants,  assuming 
the  obligations  of  Margaret,  then  deceased, 
executed  all  three  of  the  new  notes.  On  No- 
vember 4,  1890,  the  First  National  Bank  of 
East  Portland,  of  which  plaintiff  was  the 
cashier,  became  the  owner  of  one  of  these 
notes.  On  August  18,  1891,  at  the  instance 
of  Durand,  these  three  notes  were  again  re- 
newed by  defendants  for  one  year,  with  like 
conditions  as  before.  On  August  25,  1891,  the 
bank  purchased  two  of  these  notes  of  Durand, 
In  consideration  of  which  It  returned  to  him 
the  note  previously  purchased,  and  paid  him 
in  addition  the  sum  of  $700.  And  on  Sep- 
tember 16,  1891,  the  bank  purchased  the  re- 
maining note,  paying  therefor  $850.  Plain, 
tiff  purchased  all  three  of  these  notes  of  the 
bank  in  the  month  of  July,  1892,  for  $3,000. 
Evidence  was  offered  at  the  trial  which 
tended  to  show  that  on  the  6th  or  7th  day  of 
August,  1891,  Metzger  called  at  the  bank,  and 
inquired  of  Bowman  about  the  note  then  in 
the  bank,  concerning  which  he  had  been  noti- 
fied, and  that  he  then  informed  him  of  the 
nature  of  the  transaction  between  himself 
and  Durand.  "The  agreement  was  between 
Durand  and  us,"  Metzger  testified,  "that  these 
notes  should  not  go  out  of  his  hands.  He 
gave  us  a  contract  to  renew  these  notes  for 
five  years.  He  was  to  return  them  without 
costs.  I  also  told  Bowman  that  Durand  told 
us  he  wanted  these  notes  as  assets,  so  he 
could  swear  and  prove  that  he  had  so  much 
security  In  his  possession  to  secure  a  com- 
pany back  east  for  pianos  to  stock  his  store, 
and  as  fast  as  he  sold  these  organs  and 
pianos,  and  got  the  money  for  them,  he  would 
pay  for  them."  S.  E.  Paddock,  being  called 
as  a  witness  for  plaintiff,  testified:  "I  had 
some  of  those  notes  out;  and  about  the  8th 
day  of  July,  1891,  in  the  evening,  after  the 
bank  was  closed,  I  went  there  to  see  him 
[Bowman]  In  regard  to  his  having  an  interest 
in  the  business,  and  asked  him  if  he  had  any 
stock  In  this  company.  He  said  he  had  not. 
I  asked  him  if  he  ever  had,  and  he  said  he 
never  had.  And  he  looked  at  me  a  moment 
or  so,  and  asked  me  if  my  name  was  Pad- 
dock, and  I  said  It  was.  *You  live  out  near 
the  slough?'  And  I  says,  'Yes.*  And  he 
called  me  to  the  window  on  the  left,  as  you 
go  in  -there  from  Union  avenue,  to  the  bank, 
and  took  out  five  notes,  and  handed  them  to 
me.  I  looked  at  him,  and  told  him  then 
what  the  understanding  between  Durand  and 
myself  was  in  regard  to  these  notes;  that 
they  were  never  to  go  out  of  his  safe,  never 
to  be  transferred,  no  money  should  ever  be 
paid  on  them.  *  *  *  I  told  him  I  under- 
stood Durand's  object  was  these  notes  were 
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to  show  to  manufacturers  In  the.  east,  In  case 
he  wanted  to  buy  goods  on  time,  to  show 
his  standing  In  the  community,  how  he  was, 
the  manner  his  business  stood  there."  J.  P. 
Wilson  testified  to  having  discussed  with 
Bowman  in  July,  1891,  the  method  employed 
by  Durand  for  obtaining  notes,  and  to  having 
asked  his  advice  touching  the  taking  of  stock 
therein,  and  that  Bowman  advised  him  that 
he  "probably  better  not."  .  The  testimony  of 
both  these  witnesses  was  admitted  over  ob- 
jections. The  court  Instructed  the  Jury, 
among  other  things,  as  follows:  "Where 
something  less  than  actual  knowledge  is 
sought  to  be  used  as  notice  and  as  equiva- 
lent to  knowledge,  the  transaction  ought  to 
be  one  where  the  party  is  put  upon  Inquiry, 
receives  knowledge  from  some  source  that  Is 
reliable,  some  imperfection,  some  defect, 
some  defense  to  these  notes.  No  mere  rumor, 
no  mere  casual  suggestion  concerning  It, 
would  be  sufficient.  It  must  be  something 
that  a  prudent  man  would  take  notice  of  and 
inquire  about.  If  a  man  seeking  some  ad- 
vantage of  another  should  be  put  upon  in- 
quiry, and,  with  fair  evidence  of  the  truth  of 
some  rumor  that  Is  abroad,  he  purposely 
avoid  making  inquiry,  lest  It  should  inter- 
fere with  some  scheme  he  had,  and  he  re- 
fused to  Inquire,  a  man  under  such  circum- 
stances would  be  held  chargeable  with  the 
truth  of  what  was  in  the  rumor  as  much  as 
if  he  had  actual  knowledge,  provided  the  cir- 
cumstances be  such  that,  if  he  made  the  in- 
quiry, he  would  certainly  ascertain  the 
truth."  The  verdict  and  Judgment  were  for 
plaintiff  in  the  sum  of  $1,145.29  and  $300  at- 
torney's fees,  but,  being  dissatisfied  with  the 
amount  awarded,  he  appeals. 

W.  W.  Thayer  and  E.  B.  Williams,  for  ap- 
pellant   J.  N.  Davis,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
Two  questions  arise  upon  this  record.  One 
relates  to  the.  Instructions  of  the  court  to 
the  Jury,  and  the  other  to  the  admissibility 
of  the  testimony  of  witnesses  S.  E.  Pad- 
dock and  J.  P.  Wilson.  Of  these  in  their 
order. 

It  is  settled  law  that  where  a  party  takes 
a  negotiable  promissory  note  before  matu- 
rity for  a  valuable  consideration  in  good 
faith,  and  without  knowledge  of  any  defect 
of  title,  he  acquires  a  title  valid  agaiust  all 
the  world.  Four  things  must  concur  to  give 
him  a  good  and  valid  title:  He  must  have 
acquired  before  due;  he  must  have  acted  In 
good  faith;  must  have  purchased  without 
knowledge  Of  any  defect  of  title;  and  have 
paid  a  valuable  consideration  therefor. 
Murray  v.  Lardner,  2  Wall.  121;  Goodman 
v.  Simonds,  20  How.  364;  Hotchkiss  v. 
Bank,  21  Wall.  354.  But  the  qnestion  is 
here  presented  whether  anything  less  than 
knowledge  is  equivalent  thereto;  that  Is  to 
aay,  whether  notice  of  facts  or  circumstan- 
ces of  a  suspicious  character  which  a  pru- 


dent man  would  observe  and  inquire  into, 
and  which,  if  followed  up,  would  lead  to  a 
disclosure,  and  consequently  to  knowledge 
of  the  real  infirmities  of  the  paper  sought  to 
be  negotiated,  is  equivalent  to  such  knowl- 
edge. The  current  of  Judicial  authority 
both  In  England  and  the  United  States  has 
narrowed  the  Inquiry,  and  practically  lim- 
ited it  to  the  single  question  whether  the 
purchase  had  been  made  in  good  or  bad 
faith,  as  one  who  purchases  with  knowl- 
edge of  defects  In  the  title  is  deemed  guilty 
of  bad  faith  towards  him  who  has  a  good 
defense  against  all  the  world  except  an  inno- 
cent purchaser.  If  a  person  takes  paper 
with  knowledge  of  its  defects  and  Infirmi- 
ties, he  takes  mala  fide.  The  one  follows 
the  other  as  day  follows  night.  So  "the  rule 
may  be  said  to  resolve  Itself  into  a  question 
of  honesty  or  dishonesty,  for  guilty  knowl- 
edge and  willful  ignorance  alike  involve  the 
result  of  bad  faith."  Murray  v.  Lardner, 
supra.  The  doctrine  Is  now  well  establish- 
ed, although  it  was  otherwise  maintained 
in  England  at  an  early  period  for  a  short 
time,  under  the  dicta  of  Gill  v.  Ciibitt,  3 
Barn.  &  C.  466,  that  the  right  of  a  bona  fide 
purchaser  of  negotiable  paper  for  value  in 
the  usual  course  of  business  cannot  be  de- 
feated on  account  of  negligence  in  omitting 
to  make  such  Inquiries  as  a  prudent  man 
would  be  prompted  to  make.  It  is  the  pol- 
icy of  the  law  to  eliminate  from  the  consid- 
eration of  the  jury  the  question  of  common 
prudence  as  the  measure  of  good  faith,  and 
with  It  the  question  of  negligence,  except  In 
so  far  as  It  may  be  taken  as  indicative  of 
bad  faith.  A  person  having  under  consid- 
eration the  purchase  of  negotiable  paper 
may  be  less  suspicious  at  one  time  than  an- 
other, while  the  accompanying  and  attendant 
circumstances  may  be  similar,  and  yet  or- 
dinarily he  may  be  accounted  a  prudent 
man.  One  person  may  suspect  where  anoth- 
er would  not,  and  common  prudence  may 
characterize  each,  and  the  standard  by 
which  the  jury  may  measure  prudence  may 
be  higher  or  lower  according  as  their  busi- 
ness training  has  molded  their  impressions 
and  ideas.  Accordingly,  It  is  held  that  gross 
negligence  only  is  not  a  sufficient  answer  to 
the  bona  fides  of  the  purchaser,  where  he 
has  given  consideration  for  the  paper. 
Gross  negligence  may  be  evidence  of  mala 
fides,  but  It  is  not  the  same  thing.  Where 
negotiable  paper  has  passed  without  any 
proof  of  bad  faith  in  the  purchaser,  there  is 
no  objection  to  his  title.  Goodman  v.  Har- 
vey, 4  Adol.  &  E.  870;  Goodman  v.  Simonds, 
supra;  Murray  v.  Lardner,  supra;  Johnson 
v.  Way,  27  Ohio  St  381;  Rnnd.  Com.  Paper, 
|  1001;  Lane  v.  Evans,  49  Iowa,  150;  Ed- 
wards v.  Thomas,  66  Mo.  483;  Craft's  Ap- 
peal, 42  Conn.  146;  Kelly  v.  Whitney,  45 
Wis.  110;  Bank  v.  Hoge,  35  N.  Y.  65;  Hotch- 
kiss  v.  Bank,  supra.  The  Ohio  case  (John- 
son v.  Way)  is  based  upon  an  instruction  so 
very  similar  to  the  one  rendered  In  the  case 
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at  bar  that  we  direct  special  attention  to 
it   In  Murray  v.  Lardner,  wherein  Mr.  Jus- 
tice Swayne  ably  reviews  the  leading  au- 
thorities touching  the  question  under  consid- 
eration, the  objectionable  instruction  was  as 
follows:  "It  will  be  for  you,  gentlemen  of 
the  jury,  to  say  whether  the  defendant  has 
made  out,  as  the  burden  lies  upon  the  de- 
fendant, whether  he  has  made  out  that  he 
received  the  paper  In  good  faith,  without  my 
notice  of  the  defect  of  the  title,— In  other 
words,  of  the  theft  from  the  plaintiff;  or 
whether  there  were  such  circumstances  of 
the  character  which  I  have  described  to  you 
as  would  warrant  the  inference  that  there 
was  ground  of  suspicion,  nad  that  he  should 
have  made  further  inquiry  as  to  the  charac- 
ter of  the  paper."  In  Lane  v.  Evans  the  fol- 
lowing instruction  to  the  jury  was  held  er- 
roneous:  "If  the  circumstances  attending 
the  purchase  of  the  note  were  of  such  a 
character  as  necessarily  to  cast  a  shade  up- 
on the  transaction,  or  to  put  the  plaintiff  on 
inquiry  as  to  such  fraud,  then  you  will  And 
for  the  defendant"    And  Lake  v.  Reed,  29 
Iowa,  259,  was  reversed  upon  an  instruction 
rendered  as  follows:    "Although  the  note 
may  have  been  procured  by  fraud,  perpe- 
trated by  the  payee  of  the  note,  or  his 
agents,  yet  if  plaintiff  took  the  note  before 
maturity  In  the  ordinary  course  of  business, 
and  for  a  valuable  consideration,  such  fraud 
would  not  be  available  as  against  plaintiff 
as  a  defense,  until  it  is  shown  that  the 
plaintiff  had  notice  of  such  fraud,  or  such 
facts  and  circumstances  as  would  have  put 
a  reasonable  man  upon  inquiry  In  relation 
to  the  same."    So  that  In  the  light  of  the 
authorities,  the  instruction  of  the  court  be- 
low was  erroneous.    Fraud  is  proven  in  such 
oases  when  It  Is  shown  that  the  purchaser 
had  notice  or  knowledge  of  defects  or  In- 
firmities In  the  title  to  the  paper  at  the  time 
of  purchase.    Knowledge  may  be  imputed 
either  by  direct  proof  or  by  evidence  of  a 
circumstantial  nature,  the  same  as  any  oth- 
er fact.    If  a  person  Is  grossly  negligent  In 
the  exercise  of  common  prudence,  this  Is  a 
fact  competent  to  go  to  the  Jury  as  evidence 
of  bad  faith;  but  the  jury  must  pass  upon 
the  question  whether  the  purchaser  has  act- 
ed honestly  or  dishonestly,  and  not  specu- 
late as  to  his  probable  diligence  or  .negli- 
gence.   Bank  v.  Hoge,  supra.    The  rule  Is 
thus  established  that  the  usefulness  of  com- 
mercial paper  may  not  be  restricted,  and  yet 
the  party  taking  It  Is  not  relieved  from  the 
just  obligations  of  the  exercise  of  good  faith. 

If  a  person  purposely  refrains  from  mak- 
ing inquiry  lest  he  should  become  possessed 
of  knowledge  of  infirmities  In  the  title  to 
paper  which  he  Is  about  to  purchase,  this  Is 
a  fact  to  go  to  the  jury  touching  his  good 
faith  in  the  purchase.  Good  faith  cannot  be 
predicated  upon  want  of  knowledge  result- 
ing from  the  evasion  of  a  plain  duty.  A 
man  cannot  shut  his  eyes  to  the  light  of  day, 
and  say  be  la  without  knowledge  that  the 


sun  is  shining.  The  jury  are  the  Judges 
whether  a  person  has  evaded  information 
readily  at  his  command  for  the  purpose  of 
gaining  an  advantage  under  the  law  rela- 
tive to  the  transfer  of  negotiable  Instru- 
ments; and  they  have  a  right  to  consider 
such  a  circumstance  If  It  exists  In  determin- 
ing the  mala  fides  of  the  holder.  Schmue- 
ckle  v.  Waters,  125  Ind.  269,  25  N.  E.  281; 
Bank  v.  Bennett  (Ind.  App.)  36  N.  E.  551. 
These  considerations  make  the  evidence  of 
the  witnesses  Paddock  and  Wilson  pertinent 
to  the  inquiry.  It  has  a  tendency  to  impute 
knowledge  of  the  real  transaction  as  it  took 
place  between  Durand  and  defendant  J.  H. 
Metzger  to  the  plaintiff.  Their  testimony 
is  not  directed  to  the  particular  transaction 
out  of  which  the  notes  In  question  origi- 
nated, but  to  similar  transactions,  In  which 
Durand  was  the  chief  actor,  which  were  cal- 
culated to  apprise  plaintiff  of  Durand's  busi- 
ness methods.  The  knowledge  of  other 
transactions  of  a  like  peculiar  and  suspicious 
nature  is  a  circumstance  which  might  prop- 
erly be  considered  by  the  jury  In  passing  up- 
on the  good  faith  of  plaintiff  in  the  purchase 
of  the  notes  In  question.  Goodrich  v.  Mc- 
Donald (Mich.)  43  N.  W.  1020,  and  Bank  v. 
Bennett,  supra.  But  inasmuch  as  the  sub- 
stantial rights  of  plaintiff  were  Injuriously 
affected  by  the  instruction  referred  to,  the 
judgment  Is  reversed,  and  a  new  trial  or- 
dered. 

(26  Or.  687) 

FOWLE  v.  HOUSE. 
(Supreme  Court  of  Oregon.  Feb.  11,  1895.) 

Appealable  Order— Denial  of  Preliminary 
Injunction. 
An  order  denying  a  preliminary  injunc- 
tion to  restrain  the  collection  of  a  judgment 
until  final  hearing  is  not  appealable. 

Appeal  from  circuit  court,  Polk  county; 
George  H.  Burnett,  Judge. 

Action  by  Hanford  Fowle  against  Tem- 
perance House  for  an  Injunction.  From  an 
order  denying  a  preliminary  Injunction, 
plaintiff  appeals.  Dismissed. 

F.  A.  Chenoweth,  for  appellant 

PER  CURIAM.  This  Is  an  appeal  from  an 
order  denying  a  preliminary  injunction.  The 
plaintiff,  in  his  complaint  alleges  that  he  is 
the  owner  in  fee  of  320  acres  of  land  in 
Polk  county,  Or.,  and  that  the  defendant  had 
a  dower  estate  therein,  which  was  subject 
to  a  mortgage  Hen  In  his  favor,  given  to  se- 
cure the  payment  of  $600,  and  Interest  at 
the  rate  of  10  per  cent  per  annum  from 
October  1,  1887;  that  the  defendant  with- 
out having  paid  any  part  of  said  mortgage 
debt  commenced  a  suit  against  him,  where- 
in she  obtained  a  decree  setting  off  her  dower 
and  awarding  her  $88,  the  full  amount  of 
the  costs  and  expenses  of  the  partition  pro- 
ceedings, upon  which  decree  she,  on  May 
31,  1893,  caused  an  execution  to  be  issued, 
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and  delivered  to  the  sheriff  of  said  county 
for  service;  that  many  items  of  the  cost  bill 
were  improper  and  illegal,  and  that  the  de- 
cree therefor  was  irregular  in  ordering  the 
whole  amount  thereof  to  be  taxed  against 
him;  that  the  defendant  is  insolvent,  and,  if 
he  were  obliged  to  satisfy  said  execution, 
he  would  be  powerless  to  compel  her  to  re- 
turn the  money  which  she  might  collect  there- 
on, or  any  part  thereof,  and  prays  that  she 
be  enjoined  from  enforcing  the  same.  Upon 
the  commencement  of  the  suit  the  defendant 
was  required  to  appear  and  show  cause  why 
a  preliminary  injunction  should  not  be  grant- 
ed therein,  and,  having  appeared  at  the  time 
appointed,  she  demurred  to  the  complaint, 
whereupon  the  judge  made  an  order  deny- 
ing the  injunction  until  the  final  hearing 
of  said  cause,  from  which  order  the  plaintiff 
appeals. 

The  Judge,  in  refusing  to  grant  the  prelimi- 
nary injunction,  did  not  assume  to  pass  upon 
the  merits  of  the  case,  and  hence  the  order 
was  not  final,  and  no  appeal  will  lie  there- 
from. Hill's  Code,  §  535;  Basche  v.  Prlngle, 
21  Or.  24,  26  Pac.  863.  An  appealable  order 
is  one  which  not  only  affects  a  substantial 
right,  but  which,  in  effect,  determines  the 
suit  or  action.  The  order  complained  of  does 
not  determine  the  suit,  and  the  appeal  must 
therefore  be  dismissed,  and  it  is  so  ordered. 

(27  Or.  1) 

WIMER  et  al.  v.  SIMMONS  et  al. 

(Supreme  Court  of  Oregon.    Feb.  11,  1895.) 

Water  Rioht8  —  Conflicting  Claims  of  Appro- 
i'bi A.TORB — Abandonment  of  Ditch— Ad- 
verse Possession — Estoppel. 

1.  Where  water  is  appropriated  for  placer 
mining  and  irrigation,  and  is  actually  used  for 
those  purposes  for  several  years,  the  place  of 
its  use  may  be  changed  by  the  appropriator,  al- 
though by  making  such  change  a  subsequent  ap- 
propriator is  totally  deprived  of  the  use  of  the 
water  as  he  has  been  accustomed  to  use  it  aft- 
er it  had  left  the  prior  appropriator's  ditch. 

2.  A  ditch  by  which  water  was  appropri- 
ated for  mining  was  filled  up  at  a  certain  point, 
by  permission  of  the  appropriators,  with  debris 
from  a  mine,  but  under  an  agreement  that  the 
mine  owners  should  reopen  the  ditch  upon  re- 
quest. The  ditch  was  not  used  beyond  that 
point  for  14  years,  but  the  water  was  actual- 
ly employed  during  that  time  in  the  rest  of  the 
ditch.  The  appropriately  rejected  several  prop- 
ositions to  reopen  the  ditch  and  furnish  water 
to  persons  beyond  the  point  of  obstruction,  be- 
cause it  would  no*  pay  them.  They  frequently 
spoke  of  the  unused  part  of  the  ditch  as  theirs, 
protected  it  from  destruction,  and  refused  to 
sell  it.  Held,  thst  there  was  no  intention  to 
nbnndon  the  ditch  beyond  said  point  of  ob- 
struction. 

3.  Where  plaintiffs  and  defendants  were 
appropriated  of  water  for  mining  purposes,  and 
the  water  from  defendants'  ditch  was  dischar- 
ged into  the  stieam  just  above  the  head  of 
plaintiffs'  ditch,  the  fact  that  plaintiffs  used  the 
water  so  escaping  from  defendants'  ditch  for  a 
period  of  fourteen  years  without  interference  by 
defendants  does  not  create  a  right  to  use  the 
same  by  prescription  or  by  adverse  possession. 

4.  Plaintiffs  and  defendants  were  appro- 
priate™ of  water  for  mining  purposes,  and  at 
the  time  plaintiffs  acquired  their  ditch  defend- 
ants used  only  a  part  of  theirs,  but  plaintiffs 


purchased  with  notice  that  their  rights  were 
subordinate  to  those  of  defendants,  and  that  de- 
fendants had  a  right  to  operate  the  whole  of 
their  ditch,  and  plaintiffs  never  disputed  such 
right.  Held,  that  defendants  are  not  estopped 
to  use  the  whole  of  their  ditch,  and  thereby  de- 
prive plaintiffs  of  water,  by  the  fact  that  for 
14  years  they  suffered  water  which  escaped 
from  their  ditch,  and  which  would  have  been 
used  by  tnem  had  they  operated  their  whole 
ditch,  to  be  used  by  plaintiffs. 

Appeal  from  circuit  court,  Josephine  coun- 
ty; H.  K,  Hanna,  Judge. 

Suit  by  Wlmer  Bros.  &  Co.  against  George 
Simmons  and  others  for  an  injunction.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

This  controversy  grows  out  of  conflicting 
claims  to  water  rights  by  the  parties  hereto. 
The  plaintiffs  are  the  owners  of  a  ditch  used 
to  divert  water  from  the  east  fork  of  the 
Illinois  river,  in  Josephine  county,  at  a  point 
opposite  or  immediately  below  the  mouth  of 
Allen  gulch.  The  point  of  diversion  is  up- 
on the  east  side  of  said  fork,  and  is  conduct- 
ed thence,  in  a  southerly  direction,  to  where 
it  crosses  the  same  stream  by  means  of  a 
flume  constructed  for  that  purpose,  and 
thence  continues  in  a  southerly  and  south- 
easterly course  to  the  plaintiffs'  mine,  locat- 
ed in  what  is  known  as  "Butcher's  Gulch," 
and'  finally  runs  into  the  west  fork  of  said 
river.  The  ditch  was  constructed  by  Daniel 
Hunt  In  the  year  1860,  and  is  known  as  the 
Hunt  or  Wlmer  ditch.  On  September  2, 
1876,  George  Simmons,  one  of  the  defendants, 
and  Walter  Simmons,  his  brother,  became  its 
owners,  and  sold  and  conveyed  the  same  to 
Jacob,  George  W.,  and  W.  J.  Wimer  by  two 
conveyances  of  date  July  6,  1878,  and  Feb- 
ruary 7,  1883,  respectively.  On  May  23, 
1888,  Jacob  Wimer  conveyed  his  interest  to 
his  two  sons,  George  W.  and  W.  J.  Wimer, 
plaintiffs  herein,  and  on  July  18,  1888,  they 
sold  the  property  tt>  Anna  F.  Smith,  but  on 
November  31,  1892,  again  became  the  own- 
ers thereof  through  a  sheriff's  deed  upon  a 
sale  under  foreclosure  proceedings  against 
Anna  F.  Smith  and  W.  I.  Wadleigh.  The  de- 
fendants' ditch  was  constructed  In  the  year 
1836,  and  takes  Its  water  from  the  west 
bank  of  the  same  stream  as  the  Hunt  ditch, 
but  at  a  point  some  2Va  or  3  miles  above. 
When  first  constructed,  It  was  about  7  miles 
In  length.  A  portion  of  the  water  diverted 
by  this  ditch  was  carried  beyond  the  gulches 
known  as  Scotch,  Allen,  Sailor,  Shelly,  and 
Butcher's,  and  into  Fry,  Waldo,  and  Caro 
gulches.  The  balance  was  used  at  Scotch 
gulch,  and  through  It  discharged,  Into  the 
said  east  fork  above  the  head  of  plaintiffs' 
ditch.  This  ditch,  throughout  its  full  length, 
with  Its  branches,  is  known  as  the  "Scotch 
Gulch"  or  "Desselles  &  Connell  Ditch."  In 
the  year  1877,  while  William  Bybee  was  oper- 
ating some  mining  ground  at  the  head  of  Al- 
len gulch,  he  allowed  the  tailings  and  debris 
from  his  mine  to  be  carried  down  to  and 
across  this  ditch,  and  by  this  means  it  was 
filled  up  and  obliterated  for  the  space  of 
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some  two  or  three  hundred  feet.  From  this 
time  the  ditch  below  the  obstruction  fell  in- 
to disuse  until  the  year  1891,  when  the  de- 
fendants purchased  the  same  from  Desselles 
&  Connell,  together  with  their  mining-grounds 
at  Scotch  gulch,  and  reconstructed  and  open- 
ed it  out  again  throughout  its  full  length,  in- 
cluding its  branches,  restoring  it  to  about  its 
original  capacity.  This  ditch  was  purchased 
by  Desselles  &  Connell,  together  with  a  pla- 
cer mine  of  about  20  acres,  located  in  Scotch 
gulch,  in  1866,  who  worked  their  said  mine 
every  year  from  1866  down  to  1891,  with  the 
possible  exception  of  a  year-  or  two  immed- 
iately preceding  the  year  last  named.  As  to 
this  the  proof  is  not  clear.  However,  George 
Simmons,  one  of  the  defendants,  operated 
the  mine  for  about  nine  months  during  the 
years  1887  and  1888  under  a  contract  of  pur- 
chase from  Desselles  &  Connell,  and  at  the 
time  of  the  purchase  by  defendants  it  was 
practically  worked  out.  Some  work  was  be- 
ing done  there  when  the  evidence  was  taken 
in  this  case,  but  it  is  of  little  moment  In 
1888  some  Chinamen  mined  in  Allen  gulch, 
and  by  purchase  from  Desselles  &  Connell 
utilized  from  50  to  75  inches  of  water  from 
said  ditch.  It  appears  that  during  the  latter 
part  of  spring  and  during  the  summer  and 
early  fall,  and  at  times  during  the  winter 
months,  there  is  insufficient  water  in  the  said 
east  fork  to  supply  both  these  ditches;  hence 
this  suit  to  restrain  defendants  from  carry- 
ing the  water  of  said  stream  beyond  Scotch 
gulch  and  below  the  head  of  plaintiffs'  ditch. 
The  decree  below  being  favorable  to  defend- 
ants, the  plaintiffs  appeal.  Other  facts  suffi- 
cient for  elucidation  are  alluded  to  in  the 
opinion. 

R.  G.  Smith,  E.  C.  Bronaugh,  L.  L.  Mc- 
Arthur,  and  W.  D.  Fenton,  for  appellants. 
Lionel  R.  Webster,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
The  plaintiffs,  contend  that  they  are  entitled 
to  the  quantity  of  water  that  has  been  car- 
ried through  their  flume  at  the  crossing  of  the 
east  fork  of  the  Illinois  river  during  the  peri- 
od intervening  from  1877  to  1891.  They  base 
their  claim  of  right  upon  the  following  propo- 
sitions: (1)  The  owners  of  the  defendants'  or 
Scotch  gulch  ditch  abandoned  all  that  part  of 
it  below  Scotch  gulch  in  1877;  (2)  the  owners 
of  said  ditch  abandoned  all  the  water  thereof 
that  was  turned  or  allowed  to  flow  back  into 
said  stream  through  Scotch  gulch  in  1877;  and 
(3)  plaintiffs  have  acquired  a  prior  and  perfect 
right  to  the  waters  of  said  stream  as  against 
defendants  by  adverse  possession  and  use 
during  the  time  intervening  from  1877  to 
1891.  It  is  the  policy  of  the  law  that  water 
of  a  stream  shall  be  appropriated  to  the  ex- 
tent only  that  it  is  put  to  or  designed  for 
some  useful  or  beneficial  purpose.  This  is  the 
measure  of  the  appropriation.  The  entire  ap- 
propriation may  not  be  utilized  at  once  for 
the  purposes  designed.    In  such  case  a  rea- 


sonable time  is  allowable  within  which  to 
make  the  application  to  such  puiposes,  and 
the  surroundings  and  circumstances  of  each 
particular  case  are  elements  for  consideration 
in  determining  what  is  a  reasonable  time  with- 
in which  to  complete  and  fix  the  extent  of  the 
appropriation.  Hindman  v.  Rizor,  21  Or.  112, 
27  Pac  13;  Simmons  v.  Winters,  21  Or.  35, 
27  Pac.  7;  Low  v.  Rizor,  25  Or.  556,  37  Pac. 
82;  Cole  v.  Logan,  24  Or.  304,  33  Pac.  568; 
Sieber  v.  Frink,  7  Colo.  154,  2  Pac.  901.  A 
prior  appropriator,  having  the  exclusive  right 
to  the  use  of  part  or  all  the  water  of  a 
stream,  may  lose  the  same  by  abandonment. 
When  abandoned,  the  water  becomes  publici 
juris,  and  subsequent  appropriators  are  enti- 
tled to  it  according  to  their  respective  priori- 
ties. The  abandonment  may  be  express  and 
immediate,  as  by  the  intentional  act  of  the 
owner  and  possessor  of  the  right,  or  it  may  be 
implied  from  his  neglect,  failure  of  application 
to  the  purpose  designed  within  a  reasonable 
time,  nonuser,  and  the  like.  Kin.  Irr.  §  253; 
Black's  Pom.  Water  Rights,  8  96.  The  right 
of  a  prior  appropriator  may  also  be  lost  by 
the  adverse  possession  of  another.  Nonuser 
,by  the  owner  of  the  right  and  adverse  user  of 
it  by  another  for  a  time  equal  to  the  period 
fixed  as  the  limitation  of  actions  for  the  re- 
covery of  real  property  is  necessary  in  this 
state  to  work  a  forfeiture  through  this  meth- 
od. Id.  §  98;  Dodge  v.  Marden,  7  Or.  458; 
Water  Co.  v.  Crary,  25  Cal.  508.  These  gen- 
eral propositions  of  law  are  well  established, 
and  it  is  unnecessary  to  support  them  further 
by  citation  of  authorities.  Keeping  them  in 
mind,  let  us  consider  the  relative  rights  of 
the  parties  in  the  light  of  the  facts  as  dis- 
closed by  the  testimony. 

For  some  years  prior  to  1877  the  Desselles 
&  Connell  ditch  carried  from  600  or  700  to 
1,000  Inches  of  water  to  Scotch  gulch.  Beyond 
that,  Desselles  says,  "it  would  carry  about 
400  inches."  In  answer  to  the  question, 
"How  many  inches  flowed  down  the  ditch  be- 
yond Scotch  gulch?"  he  replies,  "350  inches, 
used  by  Joseph  Smith  in  Scotch  gulcb.  Spell- 
man  &  Bro.  in  Allen  gulch,  some  Chinamen  in 
Sailor  gulch,  and  Shelly  &  Co.  below  the 
town  of  Waldo,  for  mining  and  irrigating 
purposes."  George  Simmons,  one  of  the  de- 
fendants, says,  in  answer  to  the  question, 
"How  does  the  size  of  the  ditch,  since  you 
cleaned  it  out,  compare  with  the  size  of  it  as 
it  was  when  the  Wimer  ditch  was  dug?" 
"Oh,  it  is  about  the  same  size."  W.  J.  Wi- 
mer, one  of  the  plaintiffs,  testifying  in  Au- 
gust, 1893,  says  that  defendants  at  that  time 
were  carrying  in  their  ditch,  beyond  Scotch 
gulch,  300  or  400  inches.  He  thought  300 
inches  at  any  rate,  while  plaintiffs  were  at 
the  same  time  carrying  from  150  to  200  Inch- 
es. Considering  that  defendants'  ditch  inter- 
cepts the  stream  above  that  of  plaintiffs',  it  is 
probable  that  water  was  flowing  therein  be- 
yond Scotch  gulch  to  the  extent  of  its  aver- 
age capacity.  The  mines  at  Scotch  gulch, 
which  the  defendants  purchased  with  the 
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ditch  from  Desselles  &  Connell,  are  practical- 
ly worked  out,  so  that  they  are  unfit  for  prof- 
itable mining.  George  Simmons  says,  in  ef- 
fect, Scotch  gulch  is  mined  out,— the  most  of 
it  There  are  no  mines  there  to  amount  to 
anything.  There  is  one  man  there  now  work- 
ing with  a  pick  and  shovel.  This  was  the 
probable  condition  of  these  mines  at  the  date 
of  defendants'  purchase  in  1891,  as  it  does 
not  appear  that  they  have  ever  been  worked 
by  them  since  they  became  the  owners  there- 
of. We  deduce  from  this  the  defendants'  in- 
tentions at  the  time  of  the  purchase.  It  was 
not  to  work  the  mine  at  Scotch  gulch,  but  to 
carry  the  water  beyond,  to  the  extent  of  the 
capacity  of  the  old  ditch,  for  use  at  such 
points  as  might  be  convenient.  The  evidence 
on  this  point  is  quite  meager,  and  we  can  on- 
ly judge  of  the  intended  use  by  that  which 
they  are  now  making  of  it.  George  Simmons 
says  they  are  using  a  little  for  mining  pur- 
poses at  their  mine,  probably  50  inches,  and 
some  for  irrigating  grass  and  cultivated 
crops;  that  they  "turned  some  of  it  down  the 
river  to  the  ranch;  that  Wimers  ought  to 
have  turned  the  water  out  to  irrigate,"  and 
"run  a  little  water  down  to  Decker."  He  al* 
so  says  they  have  valuable  mining  property, 
that  it  will  take  a  number  of  years  to  work 
out  So  that  the  use  which  defendants  are 
making  of  the  water  is  not  dissimilar  to  that 
which  Desselles  &  Connell  made  of  it  prior  to 
1877  beyond  Scotch  gulch,  except  that  defend- 
ants appear  to  be  employing  the  same  for 
mining  and  irrigation  on  their  own  account, 
while  Desselles  &  Connell  sold  to  third  parties 
for  like  uses  and  purposes.  No  question  is 
made  but  that  a  valid  appropriation  prior  to 
that  of  plaintiffs  was  made  by  the  predeces- 
sors of  defendants  of  the  water  of  the  said 
east  fork  for  use  at  Scotch  gulch  for  mining 
purposes,  and  that  the  relative  position  and 
rights  of  the  parties  continued  unchanged  to 
the  year  1877.  The  contention  that  defend- 
ants' predecessors  abandoned  their  ditch  be- 
low Scotch  gulch  in  that  year,  by  allowing  it 
to  become  obstructed,  and  to  fall  into  disuse 
at  that  time,  presupposes  this  state  of  facts, 
as  there  can  be  no  abandonment  unless  such 
right  or  privilege  existed  in  some  person  or 
persons  who  could  waive  its  benefits. 

A  valid  appropriation  having  once  been 
made  of  the  water  of  a  stream,  it  becomes  a 
pertinent  inquiry  whether  It  Is  permissible 
to  change  the  place  of  its  use.  Undoubtedly 
there  could  be  no  objection  to  such  change 
where  it  does  not  injuriously  affect  third  par- 
ties. The  predecessors  of  defendants,  prior 
to  1877,  used  a  portion  of  the  water  appro- 
priated by  them  beyond  Scotch  gulch.  From 
1877  to  1891  this  water  was  used  at  Scotch 
gulch,  and  allowed  to  flow  Into  the  river 
again  at  a  point  above  the  head  of  plaintiffs' 
ditch,  so  that  they  secured  the  use  of  the  sur- 
plus after  use  by  defendants'  predecessors 
for  mining  purposes.  In  1891,  the  defend- 
ants, having  succeeded  to  the  rights  of  their 
predecessors  in  their  appropriation  of  water, 


again  changed  the  place  of  its  use,  and  car- 
ried a  portion  of  it  beyond  the  head  of  plain- 
tiff's ditch,  where  it  was  entirely  lost  to 
them.  In  this  plaintiffs  claim  they  are  in- 
juriously affected,  and  that  defendants  are 
without  lawful  authority  for  so  doing.  The 
question  as  to  whether  or  not  plaintiffs  are, 
in  legal  contemplation,  so  injuriously  affect- 
ed, is  involved  in  the  consideration  of  the 
right  of  defendants  to  change  the  place  of 
use.  If  they  had  such  right,  then  no  injury 
can  result  to  the  plaintiffs  by  reason  of  the 
change  of  which  they  can  justly  complain. 
Burnett  J.,  in  Maeris  v.  Bicknell,  7  Oal.  203, 
says:  "The  next  question  that  arises  in  this 
case  is  whether  a  party  who  makes  a  prior 
appropriation  of  water  can  change  the  place 
of  its  use,  without  losing  that  priority  as 
against  those  whose  rights  have  attached  be- 
fore the  change.  This  question,  we  think, 
can  admit  of  but  one  answer.  It  would  seem 
clear  that  a  mere  change  in  the  use  of  the 
water  from  one  mining  locality  to  another 
by  the  extension  of  the  ditch,  or  by  the  con- 
struction of  branches  of  the  same  ditch, 
would  by  no  means  affect  the  prior  right  of 
the  party.  It  would  destroy  the  utility  of 
such  works  were  any  other  rule  adopted." 
In  Davis  v.  Gale,  32  Cal.  33,  the  court  say: 
"Suppose  a  party  taps  a  stream  of  water  for 
the  purpose  of  surface  mining  in  a  given  lo- 
cality, and  afterwards  finds  that  the  ground 
will  not  pay,  or  that  ground  further  on  will 
pay  better,  may  he  not  abandon  the  former, 
and  extend  his  ditch  to  the  latter,  without 
losing  his  priority?  Or  suppose,  after  work- 
ing off  the  surface,  he  finds  quartz,  may  he 
not  erect  a  mill,  and  convert  the  water  Into 
a  motive  power,  without  forfeiting  his  prior 
right?  *  *  *  We  think  all  this  may  be 
done,  and  are  unable  to  suggest  a  plausible 
reason  why  It  may  not  In  cases  like  the 
present  a  party  acquires  a  right  to  a  given 
quantity  of  water  by  appropriation  and  use, 
and  he  loses  that  right  by  nonuse  and  aban- 
donment Appropriation,  use,  and  nonuse  are 
the  tests  of  his  right  and  place  of  use  and 
character  of  use  are  not  When  he  has  made 
his  appropriation,  he  becomes  entitled  to  the 
use  of  the  quantity  which  he  has  appro- 
priated at  any  place  where  he  may  choose  to 
convey  it  and  for  any  useful  and  beneficial 
purpose  to  which  he  may  choose  to  apply  it 
Any  other  rule  would  lead  to  endless  compli- 
cations, and  most  materially  Impair  the  value 
of  water  rights  and  privileges."  See,  also, 
Woolman  v.  Garringer,  1  Mont  535;  Kin. 
Irr.  §  233.  The  nature  of  the  use  for  which 
water  is  appropriated  operates  as  notice  to 
subsequent  appropriators  whether  the  place 
of  use  may  or  may  not  be  changed.  If  the 
purposes  for  which  it  is  to  be  applied  have 
the  effect  to  eliminate  it  from  existence,  ab- 
sorb it,  use  it  up  absolutely,  then  it  can  make 
no  kind  of  difference  to  subsequent  appro- 
priators In  what  locality  It  may  be  utilized. 
Of  such  nature  is  the  appropriation  of  water 
for  irrigation  purposes.  Beatty,  J.,  in  Last 
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Chance  Min.  Co.  v.  Bunker  Hill  &  S.  Mining 
&  Concentrating  Co.,  49  Fed.  432,  says: 
"The  appropriation  of  water  for  placer  min- 
ing purposes  at  some  specified  place  involves 
a  somewhat  similar  principle.  It  is  such  an 
actual  appropriation  of  a  definite  amount, 
and  for  such  purposes,  as,  in  the  nature  of 
things,  must  operate  as  a  notice  to  all  that 
its  place  of  use  must,  from  time  to  time,  as 
the  ground  is  worked,  be  changed.  Should 
one  use  the  water  after  it  passes  from  the 
works  of  the  prior  claimant,  he  must  do  so 
at  his  own  risk,  and  he  cannot  complain  that 
changes  are  made  which  he  had  full  notice 
would  likely  occur."  See,  also,  Lowden  v. 
Prey,  67  CaL  474,  8  Pac.  31 J  Bullard  v. 
Stone,  67  Cal.  477,  8  Pac.  17;  Bamelli  v. 
Irish  (Cal.)  31  Pac.  41.  A  case  very  much  in 
point  is  that  of  Meagher  v.  Hardenbrook 
(Mont)  28  Pac.  451.  The  survey  of  the 
•'Miners'  ditch"  was  commenced  in  the  latter 
part  of  the  year  1869.  It  was  built  and 
owned  jointly  by  24  persons,  each  being  rep- 
resented by  a  share.  At  the  time  of  the  com- 
mencement of  the  action  the  defendants  Har- 
denbrook and  Kelly  were  the  owners  of  eight 
and  three  shares  respectively.  The  owners 
of  the  ditch  were  at  the  same  time  owners  of 
certain  placer  mines  in  three  different  gulch- 
es. In  the  summer  of  1871  the  water  was 
turned  in  as  far  as  Prairie  and  Spring 
gulches,  and  a  year  later  into  Antelope 
gulch.  Miners'  ditch  was  abandoned  in  1886, 
since  which  time  none  of  its  waters  had 
been  used  for  placer  mining,  but  were  turned 
into  Race  Track  creek,  and  recaptured  by 
Hardenbrook,  and  used,  for  the  purpose  of 
irrigating  land  belonging  to  him,  to  the  ex- 
tent of  400  inches.  It  was  held  by  the  court 
that  all  the  waters  of  Miners'  ditch  were 
abandoned  in  1886,  except  the  400  inches 
used  by  Hardenbrook,  and  to  that  extent  they 
were  not  It  was  taken  for  granted  by  both 
the  counsel  and  the  court  that  the  place  of 
use  could  be  changed,  and  the  court  went  fur- 
ther, and  held  that  the  mode  and  manner  of 
use  could  also  be  changed.  The  doctrine  that 
a  prior  appropriator  for  the  purposes  of  ir- 
rigation may  change  the  place  of  its  use  is 
recognized  by  this  court  in  Cole  v.  Logan,  24 
Or.  304,  313,  33  Pac.  568.  We  take  It,  then, 
that  where  the  appropriation  is  made  for  the 
purposes  of  placer  mining  and  irrigation,  and 
the  water  thus  appropriated  has  been  actual- 
ly used  for  those  purposes  for  a  term  of  years, 
as  in  this  case,  the  place  of  its  use  may  be 
changed  at  the  pleasure  of  the  owners  and 
possessors  of  the  right  and  that  plaintiffs 
cannot  be  heard  to  complain  on  that  account. 
The  defendants,  therefore,  had  the  right  to 
change  the  place  of  the  use  in  1891  from 
Scotch  gulch  to  such  point  or  points  beyond 
as  they  could  make  the  water  available  for 
mining  and  irrigation  purposes,  unless,  as  is 
claimed  by  plaintiffs,  the  right  to  flow  water 
past  Scotch  gulch  was  abandoned  by  defend- 
ants' predecessors  in  1S77. 
An  abandonment  of  a  right  is  a  forsaking 


or  desertion  of  it  and  operates  as  a  relin- 
quishment thereof.  There  can  be  no  aban- 
donment without  some  action  of  the  will 
and  an  intent  to  abandon,  but  such  intent 
may  be  inferred  from  the  acts  and  declara- 
tions of  the  party  against  whom  the  relin- 
quishment is  claimed.  Time  is  not,  howev- 
er, an  essential  element  of  abandonment 
The  moment  the  intention  to  abandon  and 
the  relinquishment  of  possession  unite,  the 
abandonment  is  complete.  Mallett  v.  Min- 
ing Co.,  1  Nev.  204;  Dodge  v.  Marden,  7  Or. 
460.  As  we  have  seen,  Desselles  &  Connell 
carried  through  their  ditch  beyond  Scotch 
gulch,  prior  to  1877,  some  350  or  400  inches 
of  water,  which,  to  the  extent  of  350  inches, 
was  actually  used  for  mining  and  irrigation 
purposes.  By  this  use  it  is  admitted  by 
plaintiffs  that  they  acquired  a  perfect  and 
subsisting  right,  prior  and  superior  to  any 
right  of  theirs  to  the  use  of  the  water  of 
said  stream.  But  it  is  claimed  that  Desselles 
&  Connell  abandoned  their  right  to  flow 
water  beyond  Scotch  gulch  in  1877,  and  that 
plaintiffs'  subsequent  appropriation  thereof 
gives  them  a  right  superior  to  defendants',— 
and  that  no  right  exists  at  this  time,  for 
these  reasons,  in  the  defendants,  to  the  use 
of  any  part  of  the  water  of  said  stream  at 
any  point  below  Scotch  gulch,  whereby  Its 
use  would  be  lost  to  plaintiffs.  The  evi- 
dence is  clear  that  the  ditch  was  filled  up 
in  1877  for  the  space  of  two  or  three  hun- 
dred feet  at  Allen  gulch  by  the  tailings  and 
debris  from  William  Bybee's  mine.  Des- 
selles &  Connell  gave  permission  for  this  to 
be  done,  but  with  the  express  understand- 
ing that  By  bee  should  open  it  out  again  when 
called  upon  to  do  so.  True,  they  never 
called  upon  By  bee  to  clean  it  out  but  there 
is  no  intention  manifest  on  their  part  to 
abandon  this  ditch  at  that  time.  The  trans- 
action would  indicate  an  intention  quite  to 
the  contrary.  If  -  not  abandoned  at  that 
time,  was  it  abandoned  later?  James  W. 
Wlmer,  a  brother  of  plaintiffs,  testifies:  "My 
father  made  them  [Desselles  &  Connell]  a 
proposition  to  repair  the  ditch,  and  to  fur- 
nish water,  and  they  refused  to  do  so."  W. 
J.  Wlmer,  one  of  the  plaintiffs,  testifying  to 
the  same  conversation,  says:  "Father  want- 
ed to  have  water  to  irrigate  at  Waldo  his 
orchard,  and  he  bought  the  orchard  of  Mr. 
Simmons,— quite  a  fine  orchard,— and  he 
wanted  to  irrigate  it  People  said  it 
wouldn't  live  unless  he  did,  and  the  town 
was  dry,  and  he  proposed  to  try  to  get  the 
water  from  Scotch  gulch,  from  defendants' 
ditch,  being  the  only  chance  to  get  it;  so  he 
approached  them  about  rebuilding  the  ditch, 
and  we  talked  it  over  in  the  store  a  num- 
ber of  times,  both  Mr.  Desselles  and  Mr. 
Connell  and  father  and  myself.  I  think, 
though,  father  done  nearly  all  the  talking. 
And  they  asked  us,  in  reply  to  our  ques- 
tion whether  they  would  bring  the  water  in 
there  or  not— they  asked  us  one  hundred 
dollars  per  year.  They  said  they  would  do 
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it  for  one  hundred  dollars  a  year,  If  we 
wonld  rebuild  the  ditch.  They  said  they 
would  sell  us  the  water  for  one  hundred  dol- 
lars a  year.  *  *  *  But  they  stated  there, 
in  my  presence,— and  I  talked  with  them  my- 
self,—they  stated  there  was  nothing  in  it 
to  rebuild  the  ditch,  and  I  remarked  that  it 
was  pretty  steep  for  a  man  to  rebuild  the 
ditch  and  to  have  to  give  $100  for  the  water, 
and  they  said  it  was  worth  $100  for  the 
water,  and  there  was  nothing  in  it  for  them 
to  rebuild  the  ditch;  and  that  is  what  they 
said,  and  they  wasn't  going  to  rebuild  the 
ditch."  This  was  in  1877,  but  after  the 
Scotch  gulch  ditch  was  filled  up,  and  before 
witness  first  became  interested  in  plaintiffs' 
said  ditch  and  mine.  The  witness,  continu- 
ing, says:  "In  answering  that  question,  I 
don't  wish  to  be  understood,  In  order  to 
make  my  evidence  look  big—  I  don't  say 
that  they  said  the  ditch  would  not  be  ex- 
tended. I  don't  mean  to  say  they  said  they 
never  would  do  it  I  mean  to  say  that  they 
repudiated  or  rejected  our  proposition."  T. 
A.  Jackson's  testimony  is  to  the  same  pur- 
port, but  he  thinks  the  conversation  occurred 
in  1880.  James  Spence  testifies:  "I  en- 
deavored at  one  time  to  buy  water.  Spoke 
to  Mr.  Connell.  I  had  a  mining  claim  on 
what  is  called  'Sailor  Gulch.*  I  spoke  to 
Mr.  Connell.  Told  him  I  had  a  claim  on 
Sailor  gulch,  and  I  would  like  to  buy  water 
of  him,  if  he  would  sell  me  any.  He  remark- 
ed that  it  would  take  more  money  to  fix  up 
the  ditch  than  there  was  in  my  ground,  and 
his  remarks  were  to  the  effect  that  he 
wouldn't  do  it"  This  was  in  1878  or  1879. 
The  witness  wanted  about  50  inches  of  wa- 
ter, to  work  a  small  piece  of  ground.  Sailor 
gulch  is  about  2%  miles,  by  the  ditch,  below 
Scotch  gulch.  Daniel  Hunt  testifies:  "I 
don't  remember  whether  they  said  anything 
particularly  about  it  or  not  but  I  have 
heard  Connell  speak  frequently  about  their 
water.  They  always  thought  their  water 
would  work  Fry  gulch,  and  was  the  only 
water  that  would  work  Fry  gulch.  The 
other  ditch  is  a  good  deal  lower,  and 
wouldn't  have  the  pressure,  and  he  has 
always  talked  more  or  less  about  it  I  nev- 
er paid  particular  attention  to  it."  In  an- 
swer to  question  1»022,  "Did  you  have  any 
talk  with  Desselles  &  Connell  upon  the 
subject  of  taking  the  water  around  to  Fry 
gulch?"  George  Simmons  says,  "I  have  heard 
them  speak  about  taking  the  water  around 
there";  and  to  the  question  1,023,  "What 
did  they  say  about  it?"  he  answers,  "They 
were  talking  about  Fry  gulch  being  min- 
ing ground,  and  they  said  they  thought  that 
when  they  got  through  with  Scotch  gulch 
they  would  take  it  down  there."  William 
Darkis  testifies:  "I  heard  Jim  Connell  say 
that  when  they  worked  out  their  claim  the 
ditches  could  be  run  to  town  [Waldo],  and 
they  could  sell  them  there— work  the  John- 
son's ranch."  T.  Cameron,  one  of  defend- 
ants, testifies:  "He  [Desselles]  said  it  was  in 


the  spring  of  1881.  I  asked  him  If  he  had 
ever  abandoned  any  part  of  that  ditch  or 
any  branch  of  it,  or  any  part  of  it  and  he 
said  he  had  not."  And  to  interrogatory  9, 
"State  whether  or  not  you  abandoned  any 
part  of  said  ditch  below  Scotch  gulch,"  J. 
B.  Desselles  answered,  "We  did  not."  In- 
terrogatory 10:  "Did  you  or  did  you  not  ex- 
ercise acts  of  ownership  over  said  ditch, 
through  its  entire  length,  until  you  sold  it 
to  Simmons  &  Co.,  in  1891?"  Answer:  "We 
did,  with  the  exception  of  nine  months." 
Cross-Interrogatory  17:  "What  act  of  own- 
ership did  you  exercise  over  said  ditch  be- 
yond Scotch  gulch,  after  you  acquired  it?" 
Answer:  "We  claimed  it  was  our  own. 
We  protected  the  ditch,  and  tried  to  keep 
the  people  from  destroying  it;  and  we  re- 
fused at  one  time  to  sell  that  part  of  the 
ditch  from  Scotch  gulch  to  Waldo."  This 
latter  answer  is  corroborated  by  another  wit- 
ness, who  says  that  Desselles  refused  to  sell 
the  lower  part  of  the  ditch  unless  he  could 
sell  the  whole.  The  nine  months  mentioned 
in  Desselles'  testimony  in  which  he  and  Con- 
nell failed  to  exercise  ownership  in  the 
ditch  refers  to  the  period  during  which 
George  Simmons  was  in  possession,  under 
contract  for  purchase.  From  all  this  we  are 
to  gather  the  intention  of  Desselles  &  Con- 
nell with  reference  to  an  abandonment  by 
them  in  1877  of  their  right  to  carry  water 
beyond  Scotch  gulch.  The  part  of  their 
ditch  used  for  this  purpose  undoubtedly  fell 
into  disuse  at  that  time,  and  was  allowed  by 
them  to  continue  so  until  1891,  when  they 
sold  to  defendants.  The  water,  however,  di- 
verted from  the  said  east  fork  by  means  of 
their  ditch  was  used  by  them  during  nearly 
the  whole  of  this  time  for  mining  purposes 
at  Scotch  gulch.  So  that,  while  a  portion  of 
the  ditch  fell  Into  disuse,  the  water  was  ac- 
tually employed  for  a  beneficial  and  useful 
purpose.  Whatever  might  have  been  the 
presumption  arising  by  reason  of  the  non- 
use  of  the  water  for  this  great  length  of 
time,  it  cannot  prevail  here,  because  the  wa- 
ter itself  was  utilized;  and,  as  we  have  seen. 
Desselles  &  Connell  had  a  perfect  right 
to  change  the  place  of  its  use.  Thus  it  is 
demonstrated  without  further  reasoning 
that  the  right  to  the  use  of  the  water  was  not 
abandoned  by  them.  Aside  from  this  con- 
sideration, the  fact  that  Desselles  &  Connell 
arranged  with  Bybee  for  opening  up  their 
ditch  again  before  they  allowed  it  to  be 
closed;  that  they,  from  time  to  time,  en- 
tertained and  considered  propositions  from 
different  persons  for  opening  out  this  ditch, 
and  the  employment  of  the  same  for  con- 
veying water  to  different  points  below 
Scotch  gulch;  that  they  refused  to  sell  this 
part  of  the  ditch  without  the  whole;  and 
that  they  contemplated  using  the  water 
through  this  ditch  at  Fry's  gulch  when 
their  mines  were  worked  out  at  Scotch 
gulch,— all  tend  to  show  that  there  was  an 
entire  absence  during  all  these  years  of  any 
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intention  on  the  part  of  Desselles  &  Connell 
to  abandon  their  right  to  the  use  of  the  wa- 
ter diverted  by  means  of  their  ditch  below 
Scotch  gulch.  Hence  there  was  no  aban- 
donment by  Desselles  &  Connell  of  the  ditch 
below  Scotch  gulch  or  of  the  water  thereof 
.in  1877.  The  claim  of  plaintiffs  is,  in  effect, 
that  Desselles  &  Connell  abandoned  a  more 
general  appropriation  for  a  particular  one,— 
that  of  placer  mining  at  Scotch  gulch,— and 
that,  since  such  was  the  case,  they  were 
powerless  to  again  resume  their  original  ap- 
propriation to  the  injury  of  plaintiffs.  The 
logical  result  of  this  contention,  if  success- 
ful, would  be  to  deprive  Desselles  &  Connell 
entirely  of  their  appropriation  as  soon  as 
their  mines  at  that  point  were  exhausted, 
and  it  has  been  shown  that  the  mines  were 
practically  worked  out  at  the  time  they  sold 
to  defendants.  From  a  very  careful  review 
of  the  whole  testimony,  we  have  not  found 
that  Desselles  &  Connell  at  any  time  de- 
signed or  intended  to  place  any  different 
limitations  upon  their  appropriation  than 
that  which  existed  at  the  time  they  became 
the  owners  and  possessors  of  the  right; 
hence  there  was  no  abandonment  upon  their 
part 

Much  stress  was  laid  upon  the  case  of 
Schulz  v.  Sweeny,  19  Nev.  359,  11  Pac.  253, 
and  cases  of  like  nature,  as  authority  in  point 
showing  an  abandonment.  In  the  case  re- 
ferred to,  the  very  act  of  discharging  the  wa- 
ter again  into  a  natural  channel,  by  reason 
of  the  nature  of  the  use  and  the  absence  of 
an  intention  to  reclaim,  constituted  an  aban- 
donment   Such  is  not  the  case  here. 

We  will  now  consider  whether  plaintiffs 
have  acquired  a  prior  and  superior  right  to 
the  water  of  the  east  fork  of  the  Illinois  river 
as  against  defendants  by  adverse  possession 
and  use  during  the  time  intervening  from 
1877  to  1891.  In  order  to  establish  a  right 
by  prescription  acquired  by  adverse  use,  the 
acts  relied  upon  to  constitute  such  prescrip- 
tive right  must  have  been  an  invasion  of  the 
rights  of  the  party  against  whom  it  is  set  up, 
of  such  a  character  as  to  afford  him  grounds 
of  action.  Anaheim  Water  Co.  v.  Semitropic 
Water  Co.,  04  CaL  192,  30  Pac.  023;  Mining 
Co.  v.  Ferris,  2  Sawy.  187,  Fed.  Cas.  No.  14,- 
371.  To  bar  the  right  of  the  defendants,  the 
use  of  the  water  by  plaintiffs  must  have  been 
under  a  claim  of  right  open,  notorious,  exclu- 
sive, adverse,  and  hostile  to  that  of  defend- 
ants and  those  under  whom  they  derive  title. 
Faull  v.  Cooke,  19  Or.  407,  20  Pac.  002; 
Thomas  v.  England,  71  CaL  458,  12  Pac.  491; 
Water  Co.  v.  Hancock,  85  Cal.  220,  24  Pac. 
045;  Kin.  Irr.  §  294.  The  use  of  water  under 
a  license  or  by  permission  of  the  prior  appro- 
priator  is  not  hostile,  and  cannot  support  a 
claim  of  right  by  prescription  or  adverse  user. 
Huston  v.  Bybee,  17  Or.  147  et  seq.,  20  Pac. 
51;  Feliz  v.  City  of  Los  Angeles,  58  Cal.  73. 
That  plaintiffs  have  had  the  use  of  the  water 
diverted  by  means  of  defendants'  ditch  dur- 
ing the  time  alleged  after  use  thereof  by  de- 


fendants at  Scotch  gulch,  there  1a  no  ques- 
tion. But  such  use  was  not  adverse  to  the- 
right  of  defendants.  Neither  their  rights  nor 
those  of  their  predecessors  were  invaded 
thereby.  At  no  time  could  Desselles  &  Con- 
nell have  maintained  an  action  against  the 
plaintiffs  by  reason  of  their  appropriation  of 
the  water  that  was  allowed  to  escape  after 
use  down  the  main  chauuel  of  the  said  east 
fork  above  the  head  of  plaintiffs'  ditch.  The 
use  by  plaintiffs  was,  during  the  whole  of  this 
time,  simply  by  the  permission  and  indul- 
gence, or  rather  at  the  sufferance,  of  Des- 
selles &  Connell.  These  conditions  could  nei- 
ther create  nor  support  a  right  or  title  by  pre- 
scription or  adverse  possession.  As  was  said 
in  Woolman  v.  Garrlnger,  supra:  "The  plain- 
tiffs could  acquire  no  other  than  a  mere  privi- 
lege or  right  to  the  use  of  the  waste  water,- 
or  at  most  but  a  secondary  and  subordinate 
right  to  that  of  the  first  approprlators,  and 
only  such  as  was  liable  to  be  determined  by 
their  action  at  any  time."  See,  also,  Ball  v. 
Kehl,  95  Cal.  600,  30  Pac.  780. 

Now,  as  to  the  estoppel  invoked  in  behalf 
of  plaintiffs  and  against  defendants.  It  is 
contended  that  "one  who  stands  passively 
by  and  allows  another  to  open  out  fields  and 
irrigate  them  with  water,  or  another  to  open 
up  mines  and  use  water  to  work  them,  for 
thirteen  years  under  the  belief  that  he  has 
a  vested  right  to  the  use  thereof,  to  estopped 
from  subsequently  denying  this  right."  Such 
a  condition  of  things  would,  perhaps,  be  suf- 
ficient to  create  an  estoppel  in  pais  if  it  be 
implied  that  the  defendants,  or  their  prede- 
cessors in  interest  in  good  conscience  ought 
to  have  spoken  in  the  assertion  of  their  rights, 
and  that  by  reason  of  their  passlveness  or 
nonaction  plaintiffs  have  been  misled  to  their 
injury.  "Nobody  ought  to  be  estopped  from 
averring  the  truth  or  asserting  a  just  demand, 
unless  by  his  acts  or  words  or  neglect  his  now 
averring  the  truth  or  asserting  the  demand 
would  work  some  wrong  to  some  other  person 
who  has  been  induced  to  do  something  or  to 
abstain  from  doing  something  by  reason  of 
what  he  had  said  or  done  or  omitted  to  say 
or  do."  1  Herm.  Estop.  §  7,  subd.  5.  The 
question,  then,  to  one  of  fact  to  be  deter- 
mined upon  the  evidence  whether— First,  the 
defendants  or  their  predecessors  were  in  duty 
bound  to  make  any  other  assertion  of  their 
rights  than  their  acts  during  the  time  men- 
tioned would  indicate;  and,  second,  whether 
the  plaintiffs  have  been  misled  to  their  injury. 
Defendants  contend  that  there  has  been  an 
enlargement  of  plaintiffs'  ditch  since  the 
Wimers  first  acquired  an  interest  in  it,  sub- 
sequent to  the  year  1877.  Plaintiffs  assert  the 
contrary.  But  assuming,  without  deciding, 
that  their  ditch  was  at  the  commencement  of 
this  suit  of  the  same  capacity  as  when  first 
constructed,  in  1800,  the  most  natural  de- 
duction to  be  made  to  that  the  capacity  of  this 
ditch  is  the  measure  of  the  first  appropriation 
made  by  means  thereof  when  constructed. 
At  that  time  a  prior  appropriation  had  been 


Digitized  by 


12 


PACIFIC  REPORTER,  Vol.  30. 


(CaL 


made  by  means  of  the  Scotch  gulch  ditch, 
and  presumably  water  was  being  carried  to 
points  below  Scotch  gulch,  so  that  it  did  not 
again  intercept  the  stream  above  plaintiffs' 
ditch.  The  appropriation,  therefore,  through 
plaintiffs'  ditch,  at  this  early  date,  was  in 
subordination  to  the  rights  of  defendants' 
predecessors.  This  state  of  facts  existed  in 
1877.  Since  that  time,  plaintiffs  assert,  they 
have  used  the  same  ditch,  without  an  enlarge- 
ment of  its  capacity,  down  to  the  present 
time.  Like  conditions  were  prevalent  In  this 
respect  since  1877  as  existed  prior  thereto. 
There  was  nothing,  then,  in  these  conditions 
by  which  defendants  were  even  Impliedly  no- 
tified that  plaintiffs  were  increasing,  or  had 
at  any  time  increased,  their  appropriation. 
And  no  direct  notice  was  ever  given  defend- 
ants or  their  predecessors  of  any  claim  of  an 
increased  appropriation,  or  that  defendants' 
rights  were  regarded  as  having  been  subordi- 
nated to  the  rights  of  plaintiffs,  until  shortly 
prior  to  the  defendants'  purchase  from  Des- 
selle8  &  Connell  In  1891.  The  simple  fact 
that  plaintiffs  were  using  the  water  during 
this  time,  after  use  by  defendants  and  their 
predecessors,  and,  as  we  have  seen,  by  their 
sufferance,  was  not  an  infraction  of  their 
rights.  Hence  we  see  nothing  in  the  surround- 
ings making  it  incumbent  upon  the  defend- 
ants or  their  predecessors  to  make  protest 
against  the  acts  of  plaintiffs.  Were  plain- 
tiffs misled  to  their  injury?  W.  J.  Wimer 
was  asked,  "Did  you  ever  have  any  conversa- 
tion with  Mr.  Simmons  about  the  size  of  this 
[plaintiffs']  ditch  at  the  time  you  bought  it," 
to  which  he  replied:  "My  father  did,  in  my 
presence.  My  father  asked  Mr.  Simmons, 
when  we  were  talking  about  buying  in  the 
property,  about  the  ditch,  and  he  said  that 
our  head  box  was  a  six-foot  box,— six  feet 
wide  and  five  feet  high,— and  that  we  were 
entitled  to  build  our  entire  ditch  that  size." 
Again,  "Did  he  say  anything  about  his  rights 
against  the  Scotch  gulch  ditch?"  Answer: 
"Well,  we  asked  him  that  question,— If  there 
was  any  prior  adverse  rights,— and  he  said 
the  Scotch  gulch  ditch  was  a  first  right  over 
his  ditch;  that  they  were  running  the  water 
in  the  river  above  the  headgate,  and  he  didn't 
think  they  would  ever  take  it  out"  In  1882, 
witness,  by  a  report  made  of  the  Scotch  gulch 
ditch  and  mine  to  the  director  of  the  United 
States  mint  for  publication  in  the  United 
States  Gold  and  Silver  Mining  Report,  in  ef- 
fect recognized  the  rights  of  Desselles  &  Con- 
nell to  the  full  extent  as  claimed  by  them  to 
carry  water  below  Scotch  gulch.  In  the  win- 
ter of  1888  and  1889  some  Chinamen  used 
water  from  the  Scotch  gulch  ditch  in  Allen 
gulch.  At  this  time  Mrs.  Anna  F.  Smith  was 
the  owner  of  the  plaintiffs'  ditch,  but  was  op- 
erating lb  through  W.  1.  Wadleigh,  who  was 
her  recognized  agent.  Wadleigh  testified  con- 
cerning this  incident— and  Incidentally  of  the 
rights  of  Desselles  &  Connell  at  that  time- 
as  follows:  "Question.  By  whom  was  it  used? 
Answer.  By  some  Chinamen.  Bought  water 


of  the  Scotch  Gulch  Company.  Q.  Well,  was 
It  used  there  at  any  time  when  you  were 
there,— the  water?  A.  Yes,  sir.  Q.  Well, 
why  didn't  you  go  and  get  it?  a..  Why, 
they  had  a  right  to  sell  the  water.  I  couldn't 
have  stopped  them.  Q.  Was  it  your  under- 
standing their  right  was  superior  to  yours? 
A.  Yes,  sir.  Q.  Did  you  recognize  the 
right  of  the  Scotch  Gulch  Company  to  carry 
their  water  around  you'  A.  I  did."  This 
evidence,  taken  in  connection  with  the  fact 
that  the  WImers  have  been  acquainted  with 
the  Scotch  gulch  ditch  and  the  management 
thereof  by  its  owners  since  1877,  as  well  as 
their  own,  is  a  refutation  of  the  Idea  that 
plaintiffs  have  been  misled;  and,  if  not  mis- 
led, no  Injury  could  follow.  We  therefore 
conclude  from  the  testimony,  which  we  have 
carefully  and  critically  examined,  that  there 
is  no  ground  for  invoking  the  doctrine  of  equi- 
table estoppel  as  against  defendants.  We  are 
satisfied  that  at  the  time  of  the  commencement 
of  this  suit,  and  prior  thereto,  defendants  were 
carrying  no  greater  amount  of  water  below 
Scotch  gulch  by  means  of  their  reconstructed 
ditch  than  they  were  entitled  to  carry  under 
their  appropriation  as  its  conditions  prevailed 
at  that  time,  and  hence  the  injunction  should 
be  dissolved,  and  the  complaint  dismissed. 
The  decree  of  the  court  below  is  affirmed. 


(106  Cal.  83) 
PEOPLE  v.  UN  DONG.    (No.  21.104.) 
(Supreme  Court  of  California.   Fe|>.  7,  1895.) 
Assault  with  Deadly  Weapon  —  Evidence  — 
Identitt  of  Dependant — Testimony  as  to 
Character— Occupation  of  Witness. 

1.  On  a  trial  for  assault  with  a  deadly 
weapon,  a  number  of  witnesses  testified  that 
defendant  and  one  B.  laid  in  wait  at  a  street 
corner  until  the  prosecuting  witness  came  along, 
when  defendant  pointed  him  out,  and  told  B. 
to  shoot  him,  which  B.  did.  Defendaut  was 
positively  identified  by  the  witnesses.  A  peace 
officer  testified  that  he  was  present  just  after 
the  shot  was  fired,  and  that  he  recognized  the 
assailants,  and  that  defendant  was  not  one  of 
them.  A  doorkeeper  at  a  theater  testified  that 
defendant  was  in  the  theater  when  the  shoot- 
ing occurred,  and  several  witnesses  testified 
that  the  prosecuting  witness  accused  another 
person  of  doing  the  shooting.  There  was  evi- 
dence that  the  trouble  grew  out  of  rival  so- 
cieties, and  that  defendant  was  the  head  of 
one  of  them,  and  that  his  prosecution  was  an 
afterthought  Held,  that  a  conviction  would 
not  be  disturbed.  ' 

2.  On  a  trial  for  assault  with  a  deadly 
weapon,  where  the  prosecuting  witness,  on  di- 
rect examination,  testified  that  the  only  reason 
he  could  give  for  the  shooting  was  that  he  had 
once  notified  the  authorities  that  defendant  was 
one  of  a  number  who  had  assaulted  a  person,  it 
was  error  to  exclude,  on  cross-examination,  a 
question  as  to  what  part  defendant  took  in  such 
assault. 

3.  On  a  trial  for  assault,  it  is  error  to  al- 
low the  prosecuting  attorney  to  question  de- 
fendant as  to  whether  he  lived  in  a  house  of 
prostitution;  and  the  fact  that  his  answers  are 
in  the  negative,  or  objections  to  the  questions 
are  sustained,  does  not  cure  the  error. 

4.  It  is  error  to  allow  the  prosecution  to 
ask  one  of  defendant's  witnesses  whether  he  is 
connected  with  a  gambling  house,  when  the 
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question  is  not  called  for  by  anything  the  wit- 
ness has  testified  to. 

In  bank.  Appeal  from  superior  court,  Santa 
Clara  county;  W.  G.  Lorigan,  Judge. 

Un  Dong  was  convicted  of  assault  with  a 
deadly  weapon,  and  appeals.  Reversed. 

C.  D.  Wright  and.  D.  W.  Burchard,  for  ap- 
pellant. Atty.  Gen.  Hart,  for  the  People. 

VAN  FLEET,  J.  Defendant,  a  Chinese, 
was  convicted  of  an  assault  with  a  deadly 
weapon  upon  a  fellow  countryman,  and  sen- 
tenced to  the  state  prison  for  the  term  of  two 
years.  He  appeals  from  the  judgment  and 
an  order  denying  him  a  new  trial. 

It  is  strongly  urged  that  the  evidence  is 
insufficient  to  sustain  the  verdict,  but  we 
do  not  think  this  contention  can  be  sustain- 
ed. The  evidence  of  the  prosecution  tended 
to  show  that  the  alleged  assault  was  commit- 
ted between  11  and  12  o'clock  at  night,  upon 
a  public  street  in  a  quarter  of  the  city  of  San 
Jose  known  as  "Chinatown";  that  defendant 
and  an  associate,  one  Ah  Wei,  lay  in  wait  at 
a  street  corner,  outside  a  restaurant,  until 
the  prosecuting  witness,  one  Ah  Bong,  came 
out,  when  defendant  pointed  out  Bong  to  Ah 
Wei,  and  told  the  latter  to  shoot;  that  Ah 
Wei  Immediately  fired  two  shots  at  Ah  Bong, 
one  of  which  hit  the  latter  in  the  back;  that, 
immediately  following  the  shots  by  Ah  Wei, 
several  other  shots  were  fired  by  a  party  or 
parties  from  across  the  street.  But  by  whom 
the  latter  shots  were  fired,  or  whom  they 
were  fired  at,  was  not  disclosed.  These  facts, 
In  substance,  were  testified  to  by  a  number 
of  Chinese  witnesses,  several  of  whom  posi- 
tively identified  defendant  as  one  of  the  as- 
sailants. On  the  part  of  defendant,  a  large 
number  of  Chinese  witnesses,  and  some  white 
witnesses,  gave  testimony  tending  strongly 
to  show  that  defendant  was  not  present  at 
the  time  of  the  assault,  and  did  not  partici- 
pate therein.  One  Wheeler,  a  peace  officer  or 
watchman  in  Chinatown,  testified  that  he 
was  in  a  restaurant  near  the  place  of  the 
shooting,  and  ran  out  on  the  sidewalk,  where 
he  could  see  the  parties  before  the  second  shot 
was  fired;  that  he  saw  Ah  Bong's  assailants, 
and  recognized  them,  and  that  defendant  was 
not  one  of  them,  but  that  one  Toi  Soon  did 
the  shooting.  Another  white  witness,  Jones, 
who  was  the  doorkeeper  at  the  Chinese 
theater,  testified  that  he  had  seen  defendant 
enter  the  theater  earlier  in  the  evening,  and 
that  defendant  was  still  In  the  theater  when 
the  shooting  occurred.  Other  witnesses,  in- 
cluding some  police  officers,  testified  that  the 
prosecuting  witness,  immediately  after  the 
shooting,  accused  another  party  than  defend- 
ant  of  doing  the  shooting.  There  was  also 
evidence  tending  to  show  that  the  trouble 
grew  out  of  differences  between  members  of 
rival  tongs  or  societies;  that  the  arrest  and 
prosecution  of  defendant,  who  it  appeared 
was  the  grand  master  or  headman  of  one  of 
the  rival  tongs,  was  an  afterthought  prompt- 
ed by  a  desire  on  the  part  of  the  wounded 


man  and  his  friends  to  make  defendant  suffer 
vicariously  for  the  wrong  of  the  real  assail- 
ant, who  had  escaped  and  could  not  be  appre- 
hended. 

The  evidence  is  exceedingly  contradictory 
and  conflicting  throughout,  and  there  are 
many  things  calculated  to  cast  discredit  up- 
on the  case  of  the  prosecution.  But,  while 
the  evidence  is  not,  to  our  minds,  by  any 
means  satisfactory,  we  cannot  say  that  it  was 
not  sufficient  to  sustain  the  verdict  But  we 
think  the  court  committed  error  hi  its  ruling 
on  the  cross-examination  of  the  prosecuting 
witness,  Ah  Bong,  which,  under  the  circum- 
stances, was  manifestly  prejudicial  to  de- 
fendant The  only  evidence  tending  to  show 
motive  for  the  alleged  assault  was  that  given 
by  the  witness  Ah.  Bong,  the  party  assaulted. 
He  testified  in  his  direct  examination  by  the 
prosecution  that  the  only  cause  of  the  assault 
upon  him,  so  far  as  he  knew,  was  that  he  was 
present  on  a  previous  occasion  when  the  de- 
fendant with  several  other  Chinese,  came  to 
the  theater,  and  assaulted  the  white  door- 
keeper by  beating  him  with  revolvers;  that  he 
(Ah  Bong)  witnessed  the  affair  and  subse- 
quently gave  the  names  of  those  engaged  in 
it  to  the  officers,  which  resulted  in  the  arrest 
of  the  assailants.  That  previous  to  this  he 
and  the  defendant  were  on  friendly  terms  and 
had  never  had  any  difficulty.  Upon  cross-ex- 
amination the  witness  was  asked,  "Was  this 
defendant  Un  Dong,  among  the  parties  who 
assaulted  that  doorkeeper?"  to  which  he  an- 
swered, "Yes,  sir;  he  had  something  to  do 
with  it,  too."  The  defendant's  counsel  then 
asked,  "What  did  he  do?"  to  which  question 
the  district  attorney,  objected.  The  objection 
was  sustained,  and  defendant  was  not  per- 
mitted to  cross-examine  the  witness  upon  the 
subject  The  record  does  not  disclose  the 
ground  of  the  objection,  but  the  question  was 
plainly  in  the  line  of  proper  cross-examina- 
tion, and  upon  a  point  of  vital  importance  to 
the  defendant  The  witness  having  assigned 
the  result  of  the  affair  at  the  theater  as  the 
sole  ground  for  the  defendant's  malice  to- 
wards himself,  and  the  only  motive  for  the 
subsequent  assault  upon  him,  it  was  very 
material  for  the  defendant  to  rebut  the  state- 
ments of  the  witness  in  this  regard,  and  to 
show,  if  he  could,  by  the  cross-examination 
of  the  witness,  that  the  latter  was  mistaken, 
and  that  defendant  had  in  truth  no  participa- 
tion in  that  affair,  as  defendant  himself  claim- 
ed was  the  fact  This  he  might  have  been 
able  io  accomplish,  if  permitted  to  properly 
cross-examine  the  witness,  or  at  least  have 
so  shaken  the  statements  of  the  latter  as  to 
have  turned  the  scales  of  justice  in  his  favor. 

The  defendant  was  examined  as  a  witness 
in  his  own  behalf.  His  examination  in  chief 
was  confined  to  a  denial  of  any  participation 
in  the  assault  upon  the  prosecuting  witness. 
Ah  Bong,  or  that  he  was  present  on  the  oc- 
casion, and  a  statement  that  he  was  in  the 
theater  at  the  time;  and  a  further  denial  of 
having  taken  part  in  the  assault  upon  the 
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doorkeeper  of  the  theater.  In  cross-examina- 
tion he  was  asked  these  questions  by  the 
prosecution:  "Q.  Who  lives  in  that  house 
with  you,  where  you  live?  Defendant's  At- 
torney: We  object  to  that  as  irrelevant  and 
immaterial.  (Objection  overruled.  Defend- 
ant excepts.)  A.  I  had  servants  that  attend 
to  my  household  matters.  Q.  Some  women 
live  in  that  house?  (Objected  to  and  sus- 
tained.) Prosecutiug  Attorney:  I  think  the 
prosecution  has  a  right  to  show  what  this  man 
Is  engaged  in,  or  his  occupation  or  business. 
The  Court:  Why  don't  you?  Prosecuting  At- 
torney: Q.  Isn't  it  a  fact  that  you  live  in  a 
bouse  of  prostitution?"  To  this  defendant  ob- 
jected, but  the  objection  was  overruled,  and 
defendant  answered:  "No;  It  ain't  a'  house 
of  prostitution.  It  is  a  house  where  they  rent 
rooms  for  boarding  purposes."  He  was  also 
asked:  "Are  there  any  Chinese  prostitutes 
in  that  house?"  and  "Are  there  any  Chinese 
women  in  that  house?"  to  which  latter  ques- 
tions objections  were  sustained.  This  whole 
course  of  examination  by  the  prosecution  was 
Improper,  In  the  highest  degree.  The  ques- 
tions asked  were  not  only  in  large  part  vio- 
lative of  the  defendant's  right  to  have  his 
cross-examination  confined  to  the  subject- 
matter  of  his  testimony  In  chief  (People  v. 
O'Brien,  66  Cal.  603,  6  Pac  695;  People  v. 
Hamblin,  68  Cal.  101,  8  Pac.  687),  but  the 
obvious  purpose  and  undoubted  effect  of  such 
course  of  examination  were  to  degrade  and 
Injure  defendant  In  the  estimation  of  the  Jury. 
Its  allowance  was  therefore  erroneous,  and 
clearly  prejudicial.  People  v.  Wells,  100  Cal. 
459,  34  Pac.  1078.  Nor  was  the  error  cured  or 
the  prejudicial  effect  removed  by  the  negative 
answers  to  the  questions  allowed,  or  the  sus- 
taining of  defendant's  objection  to  others 
where,  as  here,  the  manifest  purpose  and 
Inevitable  tendency  of  the  questions  were  to 
injuriously  affect  the  verdict.  The  error  in 
such  case  lies  in  permitting  an  examination 
of  that  character.  People  v.  Wells,  supra. 
It  was  likewise  error  to  allow  the  question, 
"Aren't  you  connected  with  a  gambling  house 
with  Yen  Ylck?"  put  by  the  prosecution,  on 
cross-examination,  to  Chee  Ying,  a  witness 
for  defendant  It  was  not  in  response  to  any- 
thing called  out  on  his  direct  examination, 
and  could  have  been  intended  but  for  one 
purpose,— that  of  discrediting  the  witness 
with  the  Jury  by  a  method  wholly  unsanc- 
tioned in  law.  This  character  of  examina- 
tion appears  to  have  been  several  times  in- 
dulged in  by  the  prosecution.  We  have  had 
frequent  occasions  to  animadvert  upon  simi- 
lar conduct  in  criminal  cases,  and  it  has  been 
uniformly  held  to  be  improper.  Its  repetition 
is  not  only  wholly  Inexcusable,  but  it  is  not 
In  keeping  with  a  proper  appreciation  by  the 
prosecuting  officer  of  the  functions  of  his 
office. 

It  is  contended  that  the  court  invaded  the 
province  of  the  Jury  in  charging  them  that 
there,  was  an  "irreconcilable  conflict"  in  the 
evidence,  as  between  the  prosecution  and  de- 


fense. While  It  is  a  dangerous  practice  to 
undertake  to  characterize  the  effect  of  the 
evidence,  in  the  sense  in  wnlch  the  language 
of  the  court  was  here  used,  we  are  not  pre- 
pared to  say,  In  view  of  the  evidence  in  the 
case,  that  the  charge  was  prejudicially  er- 
roneous. For  the  errors  above  pointed  out, 
the  judgment  and  order  are  reversed. 

We  concur:  BEATTY,  C.  J.;  GA- 
ROUTTE,  J.;  McFARLAND,  J. 

(4  Cal.  Unrep.  970) 
CHAPMAN  v.  PENNIE.   (No.  15,520.)* 
(Supreme  Court  of  California.   Feb.  5,  1895.) 

DEF1CIBNCT  JUDOMBNT  IN  FOBECLOSCItB — ACTION 
AGAINST  ADMINI8TRATOB— DlSCHABGB 
IN  Bankruptcy. 

1.  An  action  cannot  be  maintained  against 
an  administrator  for  a  deficiency  judgment  on 
foreclosure,  where  the  decedent,  the  mortgagor, 
was  a  nonresident  at  the  time  of  commence- 
ment of  the  action  to  foreclose,  remained  away 
from  the  state  until  after  the  sale  thereunder, 
and  never  appeared  in  the  action. 

2.  On  the  same  day  that  a  discharge  in 
bankruptcy  was  granted  to  B.,  the  maker  of  a 
note  and  mortgage,  "from  all  debts  and  claims 
which  are  made  provable  against  his  estate," 
a  stipulation  was  entered  into  between  B.  and 
C.,  the  owner  of  the  note,  whereby  it  was 
agreed  that  the  interest  should  be  reduced, 
that  the  note  should  be  extended,  and  that  pro- 
ceedings to  enforce  its  payment  should  be  dis- 
missed. Held  that,  as  it  did  not  appear  that 
the  agreement  to  pay  the  note  was  made  after 
the  discharge,  the  parties  did  not  intend  to  make 
a  new  contract  on  which  the  bankrupt  could 
be  held,  but  only  to  extend  the  time  ana  reduce 
the  interest  of  the  note  and  mortgage. 

In  bank.  Appeal  from' superior  court,  city 
and  county  of  San  Francisco;  Wm.  T.  Wal 
lace,  Judge. 

Action  brought  by  E.  W.  Chapman  against 
James  C.  Pennie,  administrator  of  the  estate 
of  John  Bensley,  deceased,  to  compel  him  to 
pay  a  deficiency  judgment  on  the  mortgage 
note  of  his  decedent  Judgment  rendered 
for  defendant    Plaintiff  appeals.  Affirmed. 

T.  M."  Osmont  for  appellant  Naphtaly. 
Friedenreich  &  Ackerman,  for  respondent. 

PER  CURIAM.  The  deceased,  John  Bens- 
ley,  made  his  promissory  note  to  the  Nevada 
Bank  of  San  Francisco,  November  24,  1875, 
for  the  sum  of  $80,000,  payable  one  year 
thereafter,  at  the  rate  of  1%  per  cent  per 
month,  and  to  secure  the  same  executed  to 
the  Nevada  Bank  a  mortgage  upon  certain 
real  estate  in  the  city  and  county  of  San 
Francisco.  January  19,  1881,  the  Nevada 
Bank  commenced  an  action  upon  the  prom- 
issory note  against  Bensley  and  others  for 
the  foreclosure  of  the  mortgage  given  as  se- 
curity for  the  payment  therefor.  Bensley 
was  absent  from  the  state,  and  service  upon 
him  was  had  by  the  publication  of  summons. 
Judgment  was  rendered  in  that  action.  Janu- 
ary 5,  1882,  for  the  foreclosure  of  the  mort- 
gage and  the  sale  of  the  premises,  and  pro- 
viding that  In  case  of  a  deficiency  in  the 
proceeds  of  the  sale  the  judgment  for  such 

*  Rehearing  denied. 
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deficiency  should  be  docketed  against  the  de- 
fendant, Bensley.  Under  this  Judgment  an 
order  of  sale  was  issued  to  the  sheriff  of  the 
city  and  county  of  San  Francisco;  and  on 
the  10th  of  August,  1882,  he  returned  the  or- 
der of  sale,  from  which  it  appeared  that, 
after  applying  the  proceeds  of  the  sale  upon 
the  Judgment,  there  was  a  deficiency  of  $37,- 
721.51.  Judgment  for  this  deficiency  was 
then  docketed  by  the  clerk  against  Bensley. 
December  10,  1889,  the  Nevada  Bank  assign- 
ed the  said  promissory  note  to  T.  M.  Os- 
mont,  and  on  the  21st  of  May,  1890,  Osmont 
assigned  the  same  to  the  plaintiff.  The 
plaintiff  has  brought  this  action  upon  the 
aforesaid  promissory  note,  setting  forth  in 
his  complaint  that  the  sum  of  937,721.51* 
with  interest,  is  unpaid  thereon,  and  alleg- 
ing that  on  the  26th  of  May,  1890,  he  pre- 
sented his  claim  for  the  said  deficiency  to 
the  defendant,  as  the  administrator  of  Bens- 
ley's  estate,  for  allowance,  and  that  it  was 
by  him  rejected.  Judgment  was  rendered 
for  the  defendant  in  the  court  below,  and 
the  plaintiff  has  appealed  directly  therefrom 
upon  the  Judgment  roll  alone,  without  any 
statement  or  bill  of  exceptions. 

In  his  brief  herein  counsel  for  appellant 
states:  "The  sole  question  involved  in  the 
case— assuming  that  such  defense  may  be 
made  without  pleading— is  whether  an  ac- 
tion can  be  maintained  against  an  adminis- 
trator for  a  deficiency  arising  upon  the  sale 
of  mortgaged  premises  pursuant  to  a  decree 
of  foreclosure  against  the  decedent  in  his 
lifetime,  in  a  case  where  the  decedent,  the 
mortgager,  was  a  nonresident  of  this  state 
at  the  time  of  the  commencement  of  the  ac- 
tion to  foreclose,  remained  absent  from  the 
state  until  after  the  foreclosure  and  sale 
thereunder,  and  until  his  death,  and  never 
appeared  in  the  action,  no  Jurisdiction  hav- 
ing been  acquired  except  by  publication  of 
summons."  This  precise  question  was  de- 
termined In  accordance  with  the  contention 
of  appellant  in  Blumberg  v.  Birch,  99  Cal. 
416,  34  Pac.  102,  and  in  the  more  recent  case 
of  Felton  v.  West,  102  Cal.  266,  36  Pac.  676, 
both  of  which  decisions  were,  however,  ren- 
dered after  the  appeal  had  been  taken  in  the 
present  case.  February  27,  1877,  Bensley 
was  adjudged  a  bankrupt  by  the  district 
court  of  the  United  States  for  the  district  of 
California,  and  on  March  20, 1878,  that  court 
rendered  its  judgment  granting  Bensley  a 
discharge  in  bankruptcy,  by  which  it  order- 
ed that  he  be  "forever  discharged  from  all 
debts  and  claims  which  are  made  provable 
against  his  estate,  and  which  existed  on  the 
5th  day  of  February,  1877,  on  which  day  the 
petition  for  adjudication  was  filed  against 
him,  excepting  such  debts,  if  any,  as  are  by 
law  exempted  from  the  operation  of  a  dis- 
charge in  bankruptcy."  The  note  in  the 
present  action  was  provable  against  Bens- 
ley's  estate,  and  by  the  terms  of  the  decree 
he  was  discharged  therefrom.  Counsel  for 
appellant  in  his  brief  contends  that  this  de- 


cree is  not  available  by  reason  of  the  fact 
that  his  discharge  was  based  upon  an  agree- 
ment reserving  the  creditors'  rights  against 
him.  The  decree  itself  is,  however,  absolute 
and  without  limitation.  We  cannot  in  this 
action  look  into  the  agreement  fpr  the  pur- 
pose of  determining  whether  the  decree  is  in 
accordance  with  that  agreement,  if  for  any 
reason  the  decree  is  other  than  should  have 
been  rendered,  the  parties  affected  thereby 
should  have  applied  for  its  correction  to  the 
court  which  pronounced  it.  Upon  a  collat- 
eral attack  we  can  only  look  at  the  language 
in  which  it  is  expressed.  It  is  not  impossi- 
ble that  the  agreement  referred  to,  and 
which  was  made  in  July,  1877,  was  vacated 
and  annulled  by  the  parties  themselves  prior 
to  the  entry  of  the  decree  of  discharge.  For 
the  purpose  of  sustaining  the  action  of  the 
court  we  are  to  so  hold,  if  necessary. 

It  is  contended,  however,  that  if  it  must 
be  held  that  Bensley  was  released  from  his 
liability  on  this  note  by  the  discharge  in 
bankruptcy,  yet  he  Is  liable  for  the  debt  un- 
der the  agreement  made  March  20,  1878. 
The  agreement,  as  averred  and  found,  Is  as 
follows:  "That  on  the  20th  day  of  March, 
1878,  the  said  John  Bensley  and  the  said 
James  Coffin,  while  the  said  Coffin  was  the 
owner  and  holder  of  said  promissory  note, 
entered  into  an  agreement  in  writing  by 
which  It  is  eovenanted  and  agreed  that  the 
Interest  of  said  promissory  note  should  be 
reduced  to  eight  (8)  per  cent,  per  annum, 
and  that  said  interest  should  be  punctually 
paid,  and  that  the  time  of  the  payment  of 
said  promissory  note  should  be  extended  to 
the  1st  day  of  November,  1880,  and  that  said 
note  should  be  punctually  paid;  and,  fur- 
thermore, that  said  certain  proceedings  there- 
tofore Instituted  by  the  said  James  Coffin  to 
enforce  the  payment  of  said  promissory  note 
should  be  dismissed,  which  said  proceedings 
were  accordingly  dismissed."  It  is  plain, 
we  think,  that  this  stipulation  was  not  un- 
derstood or  Intended  by  the  parties  to  have' 
the  effect  now  claimed  for  It  The  note  was 
secured  by  a  mortgage,  and  no  one  supposed 
that  as  to  the  security  the  debt  was  dischar- 
ged by  the  proceedings  in  bankruptcy.  The 
parties  believed  the  debt  preserved  by  the 
previous  agreement  The  motive  of  Bens- 
ley doubtless  was  to  procure  time  to  pay  off 
and  discharge  the  mortgage,  and  the  agree- 
ment could  have  had  no  other  purpose  than 
to  afford  Bensley  this  privilege.  It  does  not 
appear  that  it  was  made  after  the  discharge. 
It  bears  the  same  date.  As  It  was  shown 
that  the  debt  had  been  discharged,  it  was  in- 
cumbent upon  the  plaintiff  to  show  that  the 
bankrupt  had  agreed,  after  the  discharge,  to 
pay  the  debt,  and  the  action  should  have 
been  based  on  the  new  agreement  The  par- 
ties did  not  intend  to  make  a  new  contract 
which  should  supersede  the  note  and  mort- 
gage. It  merely  extended  the  time  and  re- 
duced the  interest  stipulated  In  the  note  and 
mortgage.    The  judgment  Is  affirmed. 
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(106  Cal.  8!) 

ROUNTREE  v.  I.  X.  L.  LIME  CO.   (No.  15,- 
745.) 

(Supreme  Court  of  California.   Feb.  2,  1895.) 
Appeal — Tripling  Error. 
An  hppeal  from  a  judgment,  upon  a 
trivial  error  in  the  computation  of  interest,  is 
without  merit 

Department  1.  Appeal  from  superior  court, 
Santa  Cruz  county;  J.  H.  Logan,  Judge. 

Action  by  Rountree  against  I.  X.  L.  Lime 
Company.  There  was  judgment  for  plaintiff, 
and  defendant  appeals.    Judgment  affirmed. 

Z.  N.  Goldsby,  for  appellant  L.  F.  Smith, 
for  respondent 

PER  CURIAM.  The  appeal  in  this  case  Is 
without  merit,  and  was  evidently  taken  for 
delay.  It  is  brought  here  upon  the  judgment 
roll  alone,  without  any  exception  to  the  suf- 
ficiency of  the  evidence  to  sustain  the  find- 
ings of  fact  and  the  judgment  as  entered 
follows  the  conclusions  of  law  found  by  the 
court.  In  these  conclusions  of  law  the  court 
finds  that  the  plaintiff  "is  entitled  to  judg- 
ment for  the  sum  of  $638.55,  with  interest 
thereon  from  the  1st  day  of  September,  1893, 
to  this  date  (February  17,  1894),  and  now 
amounting  to  $23.70,  with  costs  of  suit" 
Upon  a  proper  computation  the  interest  upon 
the  principal  sum  of  the  judgment  would 
amount  to  $20.70  instead  of  $23.70,  and  the 
latter  sum  Is  manifestly  a  clerical  error, 
which  would  have  been  corrected  by  the 
court  below  upon  having  its  attention  called 
to  the  matter.  To  appeal  from  a  judgment 
upon  a  trivial  error  in  the  computation  of  in- 
terest, when  the  entire  relief  sought  could 
have  been  obtained  upon  a  mere  application 
to  the  trial  court,  is  essentially  frivolous,  and 
merits  reproof.  The  superior  court  is  di- 
rected to  make  the  proper  correction  In  its 
computation  of  interest  and  thereupon  the 
judgment  will  stand  affirmed.  The  costs  of 
this  appeal  are  to  be  paid  by  the  appellant 
and  the  respondent  is  allowed  the  sum  of  $100 
damages  as  a  part  of  the  costs  of  the  appeal. 


(4  Cat.  Unrep.  M») 

Ex  parte  COOK  et  al.   (No.  21,197.) 
(Supreme  Court  of  California.   Feb.  4,  1895.) 
Jurisdiction  op  Justice. 
A  justice  of  the  pence  has  no  jurisdiction 
of  the  crime  of  embezzlement  committed  in 
another  county. 

Petition  by  Joseph  E.  Cook  and  Thomas 
E.  Langley  for  habeas  corpus  and  release 
from  commitment  by  a  Justice  of  the  peace. 
Writ  granted. 

Myrick  &  Deering  and  Wm.  S.  Wells,  for 
petitioners.    C.  Y.  Brown,  for  respondent 

PER  CURIAM.  Habeas  corpus.  Petition- 
ers have  been  held  to  answer,  after  examina- 
tion before  a  committing  magistrate,  for  the 
crime  of  embezzlement  and  ask  to  be  dis- 


charged upon  the  ground  that  they  were 
committed  without  reasonable  or  probable 
cause.  The  specific  charge  is  that  they  em- 
bezzled certain  fruit  which  was  received 
by  them  in  the  county  of  Contra  Costa  under 
a  contract  by  which  they  agreed  to  incur 
certain  expenses  for  packing,  shipping,  etc., 
and  to  sell  the  fruit  in  Eastern  markets  for 
account  of  the  growers  on  commission.  The 
evidence  in  the  deposition  shows  that  they 
did  with  the  fruit  precisely  what  they  con- 
tracted to  do,  but  they  failed  to  pay  over  to 
the  growers  the  whole  amount  of  their  share 
of  the  proceeds.  It  is  clear  from  the  evi- 
dence that  there  was  no  embezzlement  of 
the  fruit.  If  any  embezzlement  has  been 
committed  it  was  of  the  proceeds,  and  was 
committed  in  San  Francisco,  and  not  in  Con- 
tra Costa.  The  magistrate  who  Issued  this 
commitment  (a  justice  of  the  peace  of  Con- 
tra Costa  county)  had  no  jurisdiction  of  the 
only  offense  which  the  evidence  •  has  the 
slightest  tendency  to  establish.  Prisoners 
discharged. 


(105  Cal.  504) 
PEOPLE  v.  COLLINS.   (No.  21,129.) 
(Supreme  Court  of  California.   Jan.  5,  1895.) 
Information— Negativing  Federal  Jurisdiction 
— Impaneling  Jcrt— Qualification — 
Impeaching  Witness. 

1.  Since  the  jurisdiction  of  a  state  over 
crimes  committed  within  its  territory  is  gen- 
eral, and  that  of  the  United  States  exceptional, 
depending  on  the  fact  of  purchase  of  land  with 
the  consent  of  the  state  legislature  for  forts, 
arsenals,  and  other  needful  buildings,  it  is  not 
necessary  to  negative,  in  an  indictment  or  in- 
formation in  the  state  courts,  the  jurisdiction 
of  the  federal  courts. 

2.  The  absence  of  a  venireman,  when  his 
name  is  called  in  a  criminal  case,  does  not  ne- 
cessitate a  suspension  of  proceedings  until  an 
attachment  can  be  served,  but  the  court  may 
fill  the  panel  from  the  veniremen  present. 

3.  An  opinion  as  to  the  guilt  of  a  defend- 
ant in  a  criminal  case,  based  on  newspaper 
statements,  does  not  disqualify  one  from  act- 
ing as  a  juror,  where  he  testifies  that  the  opin- 
ion will  not  prevent  him  from  acting  impar- 
tially. 

4.  A  prejudice  against  the  defense  of  in- 
sanity in  criminal  cases  does  not  disqualify  a 
juror,  where  no  such  defense  is  made  or  con- 
templated. 

5.  The  fact  that  jurors  summoned  on  a 
special  venire  fail  to  answer  when  called  in  the 
morning  does  not  render  it  erroneous  to  put 
their  names  in  the  box  in  the  afternoon  when 
they  appear,  though  the  names  of  those  put 
in  the  box  in  the  morning  are  not  exhausted. 

6.  Where  a  juror  on  a  murder  trial  testi- 
fies that  be  has  conscientious  scruples  against 
the  infliction  of  the  death  penalty,  and  a  chal- 
lenge by  the  people  on  this  ground  is  sustained, 
the  court  does  not  abuse  its  discretion  in  re- 
fusing permission  to  the  defendant's  counsel 
to  further  examine  the  juror. 

7.  In  a  murder  trial,  evidence  is  not  ad- 
missible to  contradict  a  witness  who  has  testi- 
fied, on  cross-examination,  that  he  executed  a 
bond  for  certain  Chinamen  under  the  internal 
revenue  law,  but  denied  that  he  had  been  paid 
for  it 

8.  Where  the  bill  of  exceptions  does  not 
show  that  defendant  was  absent  when  the  case 
was  set  for  trial,  it  will  be  presumed  that  be 

'was  present 


Digitized  by 


CaL) 


PEOPLE  c. 


COLLINS. 


17 


Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county 
of  San  Francisco;  Edward  A.  Belcher, 
Judge. 

Patrick  J.  Collins  was  convicted  of  mur- 
der in  the  first  degree,  and  appeals.  Af- 
firmed. 

G.  E.  Colwell  and  P.  C.  Harlan,  for  ap- 
pellant.  William  S.  Barnes,  for  the  People. 

HAYNES,  C.  Appellant  was  convicted  of 
murder  in  the  first  degree.  His  motions  for 
a  new  trial  and  in  arrest  of  judgment,  re- 
spectively, were  denied,  and  he  was  duly 
sentenced  to  be  hanged.  He  now  appeals 
from  the  said  judgment  and  the  orders  de- 
nying said  motions. 

The  first  question  presented  goes  to  the 
sufficiency  of  the  information.  •  The  infor- 
mation charges  the  defendant  with  a  felony, 
"to  wit,  murder,  committed  as  follows: 
The  said  Patrick  J.  Collins  on  the  Oth  day 
of  October,  A.  D.  eighteen  hundred  and 
ninety-three,  at  the  said  city  and  county  of 
San  Francisco,  state  of  California,  did  then 
and  there  willfully,"  etc.,  kill  and  murder  one 
Sarah  Collins.  It  is  argued  on  behalf  of  ap- 
pellant that  this  information  does  not  show 
that  the  offense  was  committed  within  the 
jurisdiction  of  the  superior  court  of  said  city 
and  county,  because  that  court  has  not  ju- 
risdiction over  all  the  territory  embraced 
therein,  but  that  the  federal  courts  have  ex- 
clusive jurisdiction  of  portions  thereof,  and 
that,  therefore,  the  general  allegation  that 
the  offense  was  committed  "at  the  city  and 
county  of  San  Francisco"  Is  not  sufficient. 
This  objection  concedes  the  jurisdiction  of 
the  superior  court  over  all  places  within  the 
'  limits  of  the  city  and  county,  except  as  to 
such  parts,  If  any,  over  which  the  United 
States  has  exclusive  jurisdiction.  This  ex- 
ception is  created  by  the  constitution  of  the 
United  States,  which  provides:  "Congress 
shall  have  power  to  exercise  exclusive  legis- 
lation over  such  district  (not  exceeding  ten 
miles  square)  as  may,  by  cession  of  particu- 
lar states  and  the  acceptance  of  congress, 
become  the  seat  of  the  government  of  the 
United  States,  and  to  exercise  like  authority 
over  all  places  purchased  by  the  consent  of 
the  legislature  of  the  state  in  which  the 
same  shall  be,  for  the  erection  of  forts,  mag- 
azines, arsenals,  dock  yards  and  other  need- 
ful buildings."  Article  1,  §  8.  Section  37  of 
our  Political  Code  provides:  "The  state  has 
the  following  rights  over  persons  within  Its 
limits,  'to  be  exercised  in  the  cases  and  in 
the  manner  provided  by  law:  (1)  To  punish 
for  crime."  Both  the  general  and  state  gov- 
ernments assume  the  jurisdiction  of  the 
state  over  all  the  territory  within  its  bor- 
ders, the  cases  provided  for  in  the  .consti- 
tution of  the  United  States  being- regarded 
as  exceptions  merely,  the  exceptions  depend- 
ing upon  the  fact  of  purchase  with  the  con- 
sent of  the  legislature.  The  jurisdiction  of 
the  state  being  general,  and  that  of  the 
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United  States  exceptional.  It  Is  not  neces- 
sary to  negative,  In  an  indictment  or  in- 
formation in  the  state  courts,  the  jurisdic- 
tion of  the  federal  courts.  It  is  like  an  ex- 
ception in  an  act  creating  or  defining  a  pub- 
lic offense,  in  which  case  it  is  held  that  if 
the  exception  is  not-  necessary  to  the  de- 
scription of  the  offense  it  need  not  be  al- 
leged or  negatived,  but  is  matter  of  defense 
simply.  The  mere  ownership  by  the  United 
States  of  land  or  property  within  the  coun- 
ty does  not  show  any  federal  jurisdiction 
over  crimes  committed  upon  it,  as  that  fact 
does  not  oust  the  Jurisdiction  of  the  state; 
but  the  ownership  must  be  acquired  by 
purchase  with  the  consent  of  the  legisla- 
ture, which  Is  held  to  include  the  acqui- 
sition of  property  by  eminent  domain  when 
that  proceeding  is  authorized  by  the  leg- 
islature. U.  S.  v.  Cornell,  2  Mason,  ■  60, 
Fed.  Cas.  No.  14,867;  U.  S.  v.  Jones,  109  U. 
S.  513,  3  Sup.  Ct.  346.  The  federal  jurisdic- 
tion, therefore,  involves  a  question  of  fact, 
viz.  a  purchase  by  the  United  States,  or  the 
acquisition  of  property  by  a  proceeding  to 
condemn  it,  and  of  such  questions  courts 
will  not  take  judicial  notice.  It  is  a  mat- 
ter of  common  knowledge  that  the  United 
States  occupies  buildings  for  customhouse, 
post  office,  and  other  purposes;  but  wheth- 
er such  buildings  have  been  purchased  by 
the  United  States,  or  whether  they  are  oc- 
cupied under  leases  from  private  owners,  is 
a  matter  to  be  proved  by  the  record  of  the 
conveyances.  The  information  in  question 
conforms  to  the  statutory  precedent  given 
in  section  951  of  the  Penal  Code,  in  the  par- 
ticular under  discussion,  and  as  this  court 
cannot,  as  matter  of  law,  say  that  the  fed- 
eral courts  have  exclusive  jurisdiction  over 
any  part  of  the  city  and  county  of  San 
Francisco,  the  jurisdiction  of  the  court  fs 
sufficiently  alleged;  and  the  objection  here 
urged  is  not  based  on  any  evidence  tend- 
ing to  show  that  the  court  did  not,  in 
fact,  have  Jurisdiction.  The  exceptional 
character  of  the  federal  Jurisdiction  Is  fur- 
ther shown  by  the  precedents  used  in  the 
federal  courts,  which  allege,  not  only  that 
the  place  where  the  offense  was  commit- 
ted was  within  the  jurisdiction  of  such 
court,  but  that  it  was  not  within  the  juris- 
diction of  any  state.  What  has  been  said 
points  out  the  distinction  between  this  case 
and  the  case  of  People  v.  Wong  Wang,  92 
Cal.  281,  28  Pac.  270.  There  the  offense  was 
a  misdemeanor,  over  which,  if  committed 
in  the  city  of  Los  Angeles,  the  police  court 
had  exclusive  jurisdiction,  and  as  such  Ju- 
risdiction was  given  by  law,  and  therefore 
must  be  judicially  noticed,  it  did  not  appear 
upon  the  face  of  the  information  that  the 
superior  court  had  jurisdiction,  since  its  ju- 
risdiction depended  upon  a  fact  which  did 
not  appear,  namely,  that  It  was  committed 
in  that  part  of  the  county  outside  of  thf 
city.  The  motion  In  arrest  of  judgment  In 
the  case  at  bar  was  properly  denied. 


Digitized  by 


18 


PACIFIC  REPORTER,  Vol.  39. 


(Cal. 


During  the  formation  of  the  Jury  one  of 
the  veniremen  failed  to  respond  to  his  name 
when  called  by  the  clerk,  whereupon  de- 
fendant's attorney  moved  that  an  attach- 
ment issue  for  him,  and  that  proceedings  be 
stayed  until  he  could  be  brought  into  court 
and  examined  touching  his  qualifications 
to  serve  as  a  juror;  but,  it  appearing  to  the 
court  that  there  was  then  present  more  than 
enough  veniremen  to  fill  the  panel,  the  mo- 
tion was  denied.  Like  motions  were  made 
as  to  other  jurors  who  failed  to  answer. 
This  ruling  was  not  erroneous.  If  the  court 
were  required  to  suspend  proceedings  un- 
til an  attachment  could  be  served  and  the 
juror's  presence  secured,  the  impanelment 
of  a  jury  in  a  murder  case  would  often 
prove  almost  interminable.  The  power  of 
the  court  to  excuse  a  qualified  Juror  who  Is 
present  Is  undoubted,  and  no  reason  is  per- 
ceived why  the  court  may  not  assume  that 
the  failure  of  the  juror  to  answer  is  based 
upon  a  sufficient  reason,  and  refuse  to  issue 
an  attachment  Whether  an  attachment 
shall  issue  is  within  the  discretion  of  the 
court  Section  238,  Code  Civ.  Proc.,  pro- 
vides that  "any  juror  summoned,  who  will- 
fully and  without  reasonable  excuse  fails  to 
attend,  may  be  attached  and  compelled  to 
attend."  In  People  v.  Arceo,  32  Cal.  40,  it 
was  said:  "But  a  qualified  juror  may  be  re- 
jected, and  still  a  jury  of  lawful  men, 
against  whom  there  is  no  objection,  may  be 
obtained.  A  party  is  entitled  to  a  lawful 
Jury,  but  no  decision  has  been  brought  to 
our  notice  to  the  effect  that  under  all  cir- 
cumstances he  is,  as  a  matter  of  absolute 
right  entitled  to  have  the  first  juror  called 
who  has  all  the  statutory  qualifications." 
Unless  the  defendant  has  an  "absolute 
right"  under  the  law  to  have  the  first  juror 
called  present  to  be  examined  before  he  is 
required  to  proceed,  it  must  appear  that  he 
has  been  prejudiced  in  order  to  make  the 
error,  if  it  is  one,  available,  and  no  preju- 
dice appears. 

Defendant  objected  to  the  panel,  "to  lay 
the  foundation  for  another  motion,"  but 
what  motion  he  intended  to  make,  or  what 
objection  he  made  to  the  panel,  does  not 
appear.  It  was  said  by  counsel  that  "in 
impaneling  and  drawing  of  special  Jurors 
the  Code  was  not  followed";  but  in  what 
respect  is  not  stated,  and  does  not  appear. 
We  have  carefully  gone  over  the  proceeding 
relating  to  the  securing  of  a  jury,  and  find 
nothing  to  which  the  objection  could  prop- 
erly apply. 

Several  objections  were  taken  by  the  de- 
fendant to  the  disallowance  of  challenges  for 
actual  bias.  The  examination  of  these  ju- 
rors disclosed  the  fact  that  so  far  as  any  of 
them  had  formed  an  opinion  as  to  the  guilt 
of  the  defendant  such  opinion  was  based 
upon  newspaper  statements,  and  that  it 
would  not  prevent  them  from  acting  fairly 
and  impartially  as  jurors.  The  rulings  of  the 
court  upon  these  challenges  were  clearly 


within  the  law  as  stated  in  People  v.  Wells, 
100  Cal.  227,  34  Pac  718.  See  Pen.  Code, 
§  1076. 

A  juror,  under  examination  touching  his 
qualifications,  said,  in  reply  to  a  question, 
that  he  was  a  Juror  in  the  Goldenson  Case. 
He  was  then  asked:  "You  don't  believe  in 
the  plea  of  insanity,  do  you?  A.  No,  sir. 
Q.  You  don't  believe  in  the  plea  of  insanity 
in  any  case?  A.  Ordinarily  not  No,  sir." 
Counsel  for  defendant  thereupon  challenged 
the  juror,  and  his  challenge  was  denied. 
No  defense  based  on  insanity  was  made  or 
contemplated.  The  challenge  was  properly 
denied. 

Certain  jurors  summoned  on  a  special 
venire  failed  to  answer  When  called  in  the 
morning.  At  2  o'clock  they  were  present, 
and  their  names  were  then  put  in  the  box, 
though  the  names  of  those  put  in  the  box 
in  the  morning  were  not  exhausted.  De- 
fendant's objection  thereto  was  properly 
overruled.  They  did  not  cease  to  be  of  the 
venire,  because  they  did  not  appear  in  time 
to  answer  in  the  morning,  nor  could  their 
names  be  properly  placed  in  the  box  until 
they  did  appear. 

The  special  venires  ordered  on  December 
27,  1893,  and  January  3,  1894,  respectively, 
appear  to  have  been  in  all  respects  regular. 
Besides,  the  challenge  did  not  point  out  any 
supposed  irregularity,  nor  is  any  ground  of 
challenge  shown  In  appellant's  brief. 

The  juror  Rudolph  Jordan,  on  examina- 
tion by  the  prosecution,  testified  that  he  had 
conscientious  scruples  against  the  infliction 
of  the  death  penalty,  and  was  challenged  on 
behalf  of  the  people  upon  that  ground,  and 
the  challenge  was  allowed  under  subdivision 
8,  §  1074,  Pen.  Code.  Counsel  for  defend- 
ant then  asked  permission  to  further  ex- 
amine the  juror.  The  court  did  not  abuse 
its  discretion  in  refusing  the  request. 

Counsel  says  in  his  brief  that  "placing 
names,  once  drawn  and  disposed  of,  in  the 
box  to  be  drawn  again,  is  Irregular  and  er- 
roneous." We  are  not  referred  to  any  part 
of  the  record  in  which  It  appears  that  It  was 
done,  and  we  are  unable  to  find  any  basis 
In  the  record  for  the  point  stated. 

A  witness  for  the  prosecution,  called  in 
rebuttal,  was  asked  upon  cross-examination 
whether  he  executed  a  bond  for  certain 
Chinamen  under  the  internal  revenue  laws, 
and  whether  he  had  not  been  paid  for  doing 
so.  He  answered  that  he  had  executed  the 
bonds,  but  denied  that  he  was  paid  for  it 
When  the  prosecution  rested,  counsel  for 
defendant  asked  for  time  to  get  a  witness 
by  whom  he  stated  he  could  prove  that 
Kelly  (the  people's  witness)  was  paid  for 
going  upon  these  bonds,  and  this  for  the 
purpose  of  discrediting  Kelly  as  a  witness. 
The  evidence  proposed  was  inadmissible. 

It  is  said  by  counsel  for  defendant  that 
the  case  should  not  have  been  set  for  trial 
during  the  absence  of  defendant  The  min- 
utes of  tie  court  show  that  on  the  day  set 
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for  the  defendant  to  plead  .be  entered  his 
plea,  and  the  case  was  set-  for  December  9, 
1893,  and  the  minutes  of  December  9th  show 
that  the  case  was  continued  until  the  27th. 
The  bill  of  exceptions  does  not  show  that 
the  defendant  was  not  present,  and  it  must 
therefore  be  presumed  that  he  was. 

Certain  instructions  asked  by  defendant 
were  refused  because  already  given  in  the 
instructions  prepared  by  the  court.  Such 
refusal  was  proper.  The  instructions  given 
were  concise,  clear,  and  in  no  respect  subject 
to  the  remark  of  counsel  that  in  effect  the 
court  charged  "the  jury  with  respect  to  mat- 
ters of  fact,"  in  violation  of  the  constitution. 

It  is  not  necessary  to  notice  at  length  the 
remark  of  counsel  as  to  the  general  ef- 
fect of  the  rulings  of  the  court  being  prej- 
udicial to  the  defendant,  while  concediug 
that  the  several  rulings,  separately  consid- 
ered, were  not  prejudicially  erroneous.  If 
such  rulings  become  so  frequent  as  to  pos- 
sibly create  a  prejudice  in  the  minds  of  the 
jury,  the  cause  thereof  is  not  chargeable  to 
the  court. 

The  Jury  were  amply  justified  In  finding 
the  defense  of  an  alibi  not  proven,  and  in 
finding  the  defendant  guilty  of  murder  in 
the  first  degree. 

We  find  no  error  of  which  the  appellant 
can  complain.  The  trial  seems  to  have  been 
conducted  with  great  care  and  fairness  by 
the  court  below,  and  we  have  given  the  rec- 
ord such  careful  examination  as  the  great 
zravlty  of  the  case  demands.  We  advise 
that  the  judgment  and  order  appealed  from 
be  affirmed. 

We  concur:  TEMPLE,  C;  SEARLS,  O. 

PER  CURIAM.  For  the  reasons  given  In 
Mie  foregoing  opinion,  the  judgment  and  or- 
>ler  appealed  from  are  affirmed. 
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STEWART  v.  KYSER.   (No.  15.521.)1 
l  Supreme  Court  of  California.  Jan.  5,  1895.) 
Rbsidbscb  or  Voters— Ikmatb  or  Veterans' 
Homb. 

1.  An  inmate  of  the  veterans'  home,  whose 
intention  is  to  stay  there  as  lone  as  he  lives, 
is  a  resident  of  the  precinct  in  which  the  home 
is  located,  and  qualified  to  vote  as  such,  though 
he  became  an  inmate  of  the  home  solely  be- 
cause of  his  indigent  circumstances. 

2.  Where  a  veteran  becomes  an  inmate  of 
the  veterans'  home  with  the  intention  of  mak- 
ing it  his  permanent  residence,  the  fact  that  he 
is  supported  at  public  expense  does  not  pre- 
vent him  from  voting  in  the  precinct  where  the 
home  is  located,  though  Const  art  2,  f  4, 
Drovides  that  for  the  purpose  of  voting  no  per- 
son shall  be  deemed  to  have  gained  or  lost  a 
residence  while  kept  at  any  almshouse  or  other 
asylum  at  public  expense.  People  v.  Holden, 
28  Cal.  137,  followed. 

Department  L  Appeal  from  superior  court, 
Napa  county;  A  J.  Buckles,  Judge. 

Election  contest  by  William  Stewart  against 
R.  M.  Kyser  to  determine  the  title  to  the  of- 
fice of  public  administrator  of  Napa  county. 

»  Rehearing  denied. 


From  a  judgment  for  defendant,  the  contest- 
ant appeals.  Affirmed. 

F.  E.  Johnston  and  Henry  Hogan  (Garrett 
W.  McEnerney,  of  counsel),  for  appellant 
H.  M.  Barstow  and  T.  B.  Hutchinson,  for  re- 
spondent 

PER  CURIAM.  This  Is  a  proceeding  by 
which  the  plaintiff  contested  the  election  of 
the.  defendant  to  the  office  of  public  adminis- 
trator of  the  county  of  Napa,  on  the  ground 
that  a  number  of  votes  cast  and  counted  for 
defendant  more  than  equal  to  the  majority 
by  which  he  had  been  declared  elected,  were 
Illegal,  solely  because  the  persons  who  cast 
them  were  not  residents  of  the  precincts  in 
which  they  voted.  The  court  found  that  de- 
fendant had  received  1,071  legal  votes,  and 
that  the  contestant  had  received  only  1,656 
votes,  and  thereupon  adjudged  that  the  de- 
fendant had  been  duly  elected.  The  con- 
testant within  60  days  after  the  entry  of  the 
judgment,  appealed  therefrom  on  the  judg- 
ment roll,  Including  a  bill  of  exceptions  as 
to  matters  of  law  and  fact  The  bill  of  ex- 
ceptions shows  that  a  number  of  the  inmates 
of  the  veterans'  home  and  Inmates  of  the 
county  Infirmary  and  certain  students  of  the 
Napa  College  voted  at  the  election  in  the 
precincts  of  said  county  In  which  those  insti- 
tutions are  respectively  situated,  and  appel- 
lant contends  that  such  hi  ma  tea  and  students 
had  not  been  residents  of  the  county  and 
of  the  precincts  in  which  they  respectively 
voted  during  the  period  of  80  days  immedi- 
ately prior  to  the  election,  and  therefore  that 
they  were  not  qualified  electors.  Counsel  for 
appellant  have  taken  the  testimony  of  their 
witness  Killalee  as  a  sample  of  that  of  some 
16  other  inmates  of  the  veterans'  home  who 
were  called  and  testified  at  the  Instance 
of  plaintiff,  and  correctly  represents  It  as 
follows:  "Killalee  came  to  the  county  and 
to  the  precinct  and  entered  the  home  as  an 
inmate  on  November  14,  1891.  For  some 
time  prior  to  this  date  he  was  living  on  the 
charity  of  relatives  and  friends  In  the  city 
and  county  of  San  Francisco,  where  he  was 
an  elector.  He  made  and  subscribed  the 
usual  application,  and  obtained  a  permit  to 
enter  the  home.  He  says  that:  The  reason 
I  went,  there  was  because  I  was  In  Indigent 
circumstances.  Circumstances  compelled  me 
to  go,  and  I  would  not  have  gone  there  bad 
It  not  been  for  those  circumstances.  I  had 
no  desire  to  become  a  resident  of  the  veterans' 
home  or  the  precinct  other  than  as  induced 
by  my  Indigent  circumstances.  Since  I  have 
been  there,  I  have  been  maintained  and  sup- 
ported by  the  home.  At  the  time  I  went 
there  I  did  not  have  any  fixed  intention  with 
respect  to  the  length  of  time  I  should  stay 
there.  It  was  my  intention  to  stop  there  as 
long  as  I  lived.  I  have  no  other  interests  In 
the  precinct  except  my .  relations  with  the 
home.  I  went  there  with  the  expectation  of 
living  and  dying  there,— making  it  my  per- 
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raanen t  borne  the  balance  of  my  life.  I  have 
no  relatives  or  property  interests  in  the  Vet- 
erans' Home  precinct.  1  have  no  other  home. 
At  the  time  I  went  here,  it  was  my  intention 
to  make  the  home  my  permanent  borne.  I 
made  it  as  a  home  to  live  and  die,— as  a  ref- 
uge.' "  And  counsel  for  appellant  further 
say:  "There  is  no  claim  made  that  the  wit- 
ness was  not  a  citizen  of  the  United  States, 
of  lawful  age,  and  having  been  in  the  state, 
county,  and  precinct  a  sufficient  length  of 
time  to  entitle  him  to  vote;  but  the  claim  is 
that  he  was  not  a  resident  of  the  precinct  and 
county  in  which  he  claimed  bis  vote  and 
voted,  within  the  meaning  of  section  4  of  arti- 
cle 2  of  the  constitution.  The  question  pre- 
sented is  whether  or  not  Killalee  was  a  legal 
resident  of  the  Veterans'  Home  precinct,  and 
entitled  to  vote  at  the  last  general  election." 
It  being  thus  properly  conceded  that  the  wit- 
ness had  all  the  requisite  qualifications  of  an 
elector  of  the  Veterans'  Home  precinct,  ex- 
cept the  intention  to  abandon  his  former  resi- 
dence, and  to  adopt  'and  make  the  veterans' 
home  his  place  of  residence,  the  controversy 
Is  still  further  reduced  to  the  simple  question 
of  fact  as  to  whether  or  not  he  went  to  the 
veterans'  home  and  remained  there  with  such 
intention.  And  upon  this  issue  the  uncon- 
tradicted testimony  of  the  witness  that  such 
was  his  intention  is  abundantly  sufficient  to 
justify  the  finding  of  the  court  to  that  effect 
The  circumstances  and  motives  by  which  he 
was  induced  to  change  his  residence,,  so  far 
as  disclosed,  are  immaterial.  The  evidence 
upon  the  issue  as  to  the  qualifications  of  Kil- 
lalee is,  substantially,  a  fair  sample  of  that 
applicable  to  each  of  the  other  inmates  of  the 
veterans'  home,  the  infirmary,  and  the  col- 
lege, whose  votes  were  adjudged  by  the  court 
to  have  been  legal.  In  other  words,  if  Killa- 
lee was  a  qualified  elector  of  the  precinct  in 
which  be  voted,  the  Judgment  is  right. 

It  is  contended  for  appellant,  however,  that 
Killalee  could  not  have  gained  a  residence 
for  the  purpose  of  voting  at  the  veterans' 
home  while  there  as  a  beneficiary  at  public 
expense,  for  the  reason  that  the  gaining  of 
such  residence  is  prohibited  by  the  fourth 
section  of  the  second  article  of  the  constitu- 
tion of  this  state,  which  is  as  follows:  "For 
the  purpose  of  voting  no  person  shall  be 
deemed  to  have  gained  or  lost  a  residence  by 
reason  of  his  presence  or  absence  while  em- 
ployed* in  the  service  of  the  United  States, 
nor  while  engaged  in  the  navigation  of  the 
waters  of  this  state  or  of  the  United  States, 
or  of  the  high  seas;  nor  while  a  student  at 
any  seminary  of  learning;  nor  while  kept  at 
auy  almshouse  or  other  asylum  at  public 
expense;  nor  while  confined  in  any  public 
prison."  As  construed  by  our  supreme  court 
in  the  case  of  People  v.  Holden,  28  Cal.  137, 
this  section  does  not  have  the  effect  claimed 
for  it  by  counsel  for  appellant  In  that  case 
the  qualification  of  soldiers  to  vote  while  em- 
ployed in  the  service  of  the  United  States 
was  questioned,  and  it  was  decided  that  their 


presence  In  Mendocino  county,  while  thus  ;*n- 
ployed  hi  the  service  of  the  United  States, 
did  not  "preclude  them  from  acquiring  a 
residence  hi  Mendocino,  if  disposed  to  do  so." 
The  court  further  said:  "That  it  was  their 
intention  to  acquire  a  domicile  in  Mendocino 
county  sufficiently  appears  from  the  evidence. 
Such  being  the  case,  there  is  nothing  in  the 
constitutional  provision  in  question  (which  is 
merely  declaratory  of  the  common  law)  which 
stands  In  the  way  of  their  doing  so."  Thus 
their  residence  for  the  purpose  of  voting  in 
Mendocino  county  was  made  to  depend  upon 
proof  of  their  intention  to  make  that  county 
their  place  of  residence  while  they  were  there 
present  in  the  service  of  the  United  States; 
there  being  no  question  that  they  had  all 
other  requisite  qualifications  of  electors. 
Whatever  may  be  said  of  some  portions  of 
the  language  used  arguendo  in  the  opinion  of 
Chief  Justice  Sanderson  in  that  case,  the  de- 
cision is  clearly  hi  point  for  the  respondent 
in  this  case,  and  upon  the  authority  of  that 
decision  the  judgment  of  the  trial  court  in 
this  case  is  affirmed. 


(106  Cal.  434) 

TREWEEK  v.  HOWARD  et  ai.   (No.  15,- 
215.) 

(Supreme  Court  of  California.   Jan.  5,  1895.) 

Sureties— Demand  —  Joinder  op  Causes  of  Ac- 
tion— Decree  of  Distribution— Liabil- 
ity on  Executor's  Bohj>. 

1.  Civ.  Code,  §  2844,  which  confers  on  a 
surety  all  the  rights  of  a  guarantor,  does  not 
render  demand  or  notice  necessary  to  fix  the  lia- 
bility of  surety,  unless  expressly  required  by 
the  contract,  since  section  2807  provides  that  a 
guarantor  of  payment  or  performance  is  liable 
to  the  guarantee  immediately  upon  the  default 
of  the  principal  without  demand  or  notice. 

2.  Where  a  complaint  joins  several  causes 
of  action,  it  is  not  necessary  to  repeat  at  length 
the  allegations  of  the  first  count  in  the  suc- 
ceedings  counts,  but  it  is  necessary  to  refer  to 
such  allegations  specifically,  and  state  that  they 
are  to  be  taken  as  part  of  the  cause  of  action 
alleged  in  such  succeeding  counts. 

3.  A  decree  of  distribution,  rendered  after 
final  accounting  by  an  executor,  is,  in  the  ab- 
sence of  fraud,  binding  on  the  executor  and  his 
sureties,  though  the  latter  are  not  parties  to  the 
proceeding. 

4.  The  fact  that  an  executor  had,  during 
the  lifetime  of  the  testator,  and  while  acting  as 
his  agent,  embezzled  money  of  the  testator,  and 
that  the  sureties  on  his  bond  were  ignorant 
thereof,  as  well  as  of  his  insolvency,  does  not 
relieve  them  from  liability  under  a  decree  of 
distribution  treating  the  amount  so  embezzled 
as  money  of  the  estate  in  the  executor's  hands, 
since  Code  Civ.  Proc.  8  1447,  expressly  renders 
an  executor  liable  for  a  debt  due  to- the  testa- 
tor as  for  so  much  money  in  his  hands  belong- 
ing to  the  estate. 

Department  L  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  P.  Hoge, 
Judge. 

Action  by  George  Treweek  against  William 
H.  Howard,  H.  J.  Brlttan,  and  Arthur  W. 
Bowman  on  the  bond  of  Howard,  as  execu- 
tor of  Nicholas  Treweek,  deceased.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 


Digitized  by 


Cal.) 


THE  WEEK  v. 


>.  HOWAHD. 


21 


Henry  P.  Bowie,  for  appellant  Win.  H. 
Howard.  James  L.  Crittenden,  for  appellant 
EL  J.  Brlttan.  C.  Bartlett,  Stanly  &  Hayes, 
and  McEnerney  &  Bradley,  for  respondent 

PER  CURIAM.  This  la  an  action  to  re- 
cover from  the  defendants  the  sum  of  $10,- 
000  upon  the  official  bond  of  defendant  Bow- 
man, executed  by  him  as  principal,  and  by 
the  other  defendants  as  sureties,  for  the 
faithful  discharge  of  the  duties  of  said  Bow- 
man as  executor  of  the  last  will  of  Nicholas 
Treweek,  deceased.  The  cause  was  tried  by 
the  court  without  the  intervention  of  a  Jury, 
and  written  findings  filed,  upon  which  judg- 
ment was  entered  In  favor  of  plaintiff  for 
$10,260.60,  interest  and  costs.  The  sureties, 
Howard  and  Brlttan,  appeal  from  the  final 
judgment,  and  from  an  order  denying  their 
motion  for  a  new  trial.  Defendant  Bowman 
made  default 

There  were  four  counts  In  the  second 
amended  complaint  Defendants  Howard 
and  Brittan  demurred  to  each  of  said  several 
counts  separately,  upon  various  grounds, 
among  which  were,  as  to  each  and  every  of 
them,  that  they  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action,  and,  as  to 
the  second,  third,  and  fourth  counts,  that 
said  complaint  failed  to  allege  a  demand  by 
the  plaintiff  or  his  assignor  upon  the  defend- 
ant Bowman,  and  the  default  of  said  Bow- 
man prior  to  a  demand  upon  the  defendants 
Howard  and  Brlttan,  the  sureties  of  said 
Bowman.  The  following  synopsis  of  the 
complaint  will  serve  to  an  understanding  of 
the  points  made  on  demurrer.  The  first 
couqt  thereof  alleges  In  apt  terms  the  death 
of  the  testator,  Nicholas  Treweek; '  the  ad- 
mission of  his  will  to  probate;  the  grant  of 
letters  testamentary  to  the  defendant  Bow- 
man upon  his  taking  the  oath  required  by 
law  and  filing  a  bond  with  sufficient  sureties 
In  the  sum  of  $34,000;  the  filing  of  the  bond 
(which  is  set  out  in  full  in  the  complaint  and 
Is  in  the  ordinary  form),  with  the  defend- 
ants Howard  and  Brittan  as  sureties  thereon; 
the  taking  of  the  oath  of  office  by  Bowman, 
as  required  by  law;  issue  of  letters  testa- 
mentary, etc.,  to  said  Bowman,  which  remain 
unrevoked,  etc.  That  Bowman,  as  such  ex- 
ecutor, immediately  after  the  issuance  of 
such  letters,  received,  and  has  in  his  posses- 
sion as  executor,  more  than  $16,000  of  money 
belonging  to  the  estate.  That  on  .  or  about 
January  3,  1884,  the  executor  presented  and 
filed  his  final  account  with  a  petition  for 
the  distribution  of  said  estate,  in  which  ac- 
count he  charged  himself  with  $18,305.23,  less 
expenses  and  commissions,  leaving  a  balance 
of  $15,000  subject  to  distribution.  January 
15,  1884,  by  an  order  and  decree  of  the  su- 
perior .court  the  final  account  was  allowed 
and  settled,  and  the  executor  adjudged  to 
have  in  his  hands  and  be  chargeable  as  such 
for  said  $15,000,  which,  by  said  decree,  was 
distributed,  and  the, executor  adjudged  to  pay 
to  plaintiff  $2,500.   That  thereafter  plaintiff 


demanded  payment  thereof  from  the  execu- 
tor, which  he  has  neglected  and  refused  to 
pay.  That  thereafter  plaintiff  Informed  the 
other  defendants  of  such  demand  and  re- 
fusal, and  demanded  from  them,  and  each  of 
them,  payment  which  they  have  neglected 
and  refused  to  make,  etc  The  remaining 
three  counts  of  the  complaint  are  based  on 
the  demands  of  John  Treweek,  Jane  Pender, 
and  Elizabeth  West,  respectively,  who  were 
legatees  and  distributees  of  like  amounts  un- 
der the  will  and  decree  of  distribution,  and 
who  had  assigned  their  claims  to  plaintiff  be- 
fore suit  brought.  In  said  last  three  counts 
the  pleader,  instead  of  stating  at  length  the 
several  proceedings  had  up  to  the  decree  of 
distribution,  made  use  of  the  following  lan- 
guage, repeating  the  same  substantially  in 
each  count  viz.:  "The  plaintiff  here  repeats 
and  alleges  all  the  matters  and  things  set 
forth  and  alleged  in  the  subdivisions  of  this 
second  amended  complaint  numbered  1,  2, 
3,  4,  and  prays  that  the  same  be  taken  and 
deemed  a  part  of  this  cause  of  action,  the 
same  as  though  herein  set  out  at  length." 
The  several  counts  then  contain  averments 
as  to  the  decree  of  distribution  to  the  lega- 
tees severally  of  $2,500  each,  as  in  the  first 
count  except  as  to  the  names  of  the  several 
legatees;  that  defendant  Bowman  has  not, 
nor  have  the  other  defendants,  paid  the  same, 
or  any  part  thereof;  that  demand  of  pay- 
ment of  said  sum  has  been  made  from  the 
defendants,  and  each  of  them,  and  that  they 
still  fall  and  refuse  to  pay.  The  several 
counts  then  aver  an  assignment  of  the  de- 
mands by  the  several  legatees  and  distribu- 
tees to  plaintiff. 

The  contention  of  appellants  in  support  of 
the  demurrer  to  the  complaint  is  twofold:  (1) 
That  the  complaint  failed  to  allege  a  demand 
by  plaintiff  or  his  assigns  upon  Bowman,  and 
the  default  of  said  Bowman  prior  to  a  de- 
mand upon  or  notice  to  the  defendants,  How- 
ard and  Brlttan,  who  were  merely  sureties  of 
said  Bowman,  and  only  liable  in  the  event 
of  his  default  (2)  That  the  second,  third, 
and  fourth  counts  of  the  complaint  were  each 
defective,  in  not  stating  the  essential  facts 
constituting  the  causes  of  action  otherwise 
than  by  a  mere  reference  to  paragraphs  1,  2, 
3,  4  of  the  first  count 

As  to  the  first  point  it  may  be  saidv  that 
much  of  the  difficulty  and  confusion  involved 
in  the  proposition  arises  from  grouping  to- 
gether guarantors  and  sureties,  and  attempt- 
ing the  difficult  task  of  a  general  definition 
applicable  to  both.  Baylies,  In  his  work  on 
Sureties  and  Guarantors,  at  section  1,  says: 
"In  fact,  it  is  impossible  to  frame  a  definition 
of  either  term  which  will  clearly  distinguish 
the  one  contract  from  the  other,  and  still  be 
In  harmony  with  the  dicta  in  the  many  cases 
In  which  courts  have  attempted,  by  the  appli- 
cation of  some  general  rule  to  bring  a  con- 
tract which  might  equally  well  be  classed 
with  either,"  etc.  The  words  "surety"  and 
"guarantor"  are  often  used  as  synonymous 
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terms,  bat  they  are  not  so  in  fact  Both  are 
bound  for  another  person.  A  surety  is,  how- 
ever, usually  bound  with  his  principal  by  the 
same  Instrument,  executed  at  the  same  time 
and  on  the  same  consideration.  Our  Civil 
Code  (section  2831)  defines  a  surety  as  fol- 
lows: "A  surety  is  one  who,  at  the  request  of 
another,  and  for  the  purpose  of  securing  to 
him  a  benefit,  becomes  responsible  for  the 
performance  by  the  latter  of  some  act  in  fa- 
vor of  a  third  person,  or  hypothecates  prop- 
erty as  security  therefor."  The  same  Code 
also  provides  (section  2814)  that  "a  surety 
has  all  the  rights  of  a  guarantor,  whether  he 
becomes  personally  responsible  or  not."  This 
cannot  include  the  right  to  demand  or  notice, 
for  the  reason  that  under  section  2807  "a 
guarantor  of  payment  or  performance  is  lia- 
ble to  the  guarantee  immediately  upon  the 
default  of  the  principal,  and  without  demand 
or  notice."  Cases  often  occur  in  which  it  is 
difficult  to  determine  whether  a  given  con- 
tract is  one  of  surety  or  of  guaranty,  and  it 
is  believed  the  object  of  the  Code  was  to 
place  the  contract  of  guaranty  on  the  same 
plane  with  that  of  surety  by  dispensing  with 
the  necessity  of  demand  and  notice  In  the 
former,  as  the  courts,  in  a  majority  of  In- 
stances, bave  in  the  latter.  Coburn  v. 
Brooks,  78  Cal.  443,  21  Pac.  2,  and  Chafoln 
v.  Rich,  77  Cal.  476,  19  Pac.  882,  have  set- 
tled the  doctrine  in  this  state  that  no  de- 
mand or  notice  Is  necessary  to  fix  the  liability 
of  a  surety,  except  in  cases  where  such  de- 
mand and  notice  are  expressly  required  by 
the  language  of  the  contract  It  follows  that 
conceding  that  the  complaint  failed  to  prop- 
erly aver  demand  and  notice,  it  was  imma- 
terial, and  hence  that  the  first  contention  of 
appellants  cannot  be  maintained. 

2.  It  was  unnecessary  to  repeat  at  length 
in  each  of  the  succeeding  counts  of  the  com- 
plaint the  facts  stated  in  the  first  count  and 
leading  up  to  the  decree  of  distribution.  By 
the  language  used  in  each  count  and  the 
prayer  that  they  be  deemed  and  taken  a  part 
of  the  cause  of  action,  they  were  made  a 
part  thereof  (as  is  often  done  in  the  case  of 
exhibits)  as  effectually  as  though  restated 
in  fulL  The  practice  has  become  quite  prev- 
alent and  where  the  reference  to  a  preced- 
in  count  is  definite  and  certain,  as  in  this 
case,  there  seems  no  serious  objection  to 
It  In  the  cases  cited  by  appellant  there 
was,  with  one  exception,  no  reference  to  or 
adoption  of  the  previous  allegations,  and 
hence  the  counts  were  held  defective.  In 
one  of  them  (Haskell  v.  Haskell,  54  CaL  262) 
it  was  said,  after  referring  to  the  fact  that 
marriage,  residence,  etc.,  were  not  alleged  in 
the  second  count  of  the  complaint:  "Nor 
is  there  any  reference  in  it  to  the  allegations 
in  the  first  count  as  to  such  marriage  or  resi- 
dence;" and  again:  "Treating  the  allega- 
tions In  the  first  count  as  to  marriage  and 
residence  as  mere  matters  of  Inducement 
they  should  have  been  repeated  or  referred 
to  in  the  subsequent  count  and  the  omission 


to  either  repeat  or  refer  to  them  is  fataL" 
In  Pennie  v.  Hildreth,  81  CaL  127,  22  Pac 
398,  which  is  the  exception  referred  to,  there 
is  language  deprecating  this  method  of  plead- 
ing, but  it  was  not  necessary  to  the  de- 
termination of  the  case,  and  may  be  regard- 
ed as  obiter  dicta.  We  think  the  rule  enun- 
ciated by  McFarland,  J.,  in  his  dissenting 
opinion  in  the  same  case,  and  in  the  later 
case  of  Green  v.  Clifford,  94  CaL  49,  29  Pac. 
331,  to  be  the  correct  one. 

The  other  objections  to  the  complaint  are 
unimportant  and  the  demurrer  was  prop- 
erly overruled. 

It  is  further  contended  by  appellants  that 
the  court  erred  hi  sustaining  plaintiff's  de- 
murrer to  the  defendants'  cross  complaint 
and  in  refusing  to  allow  and  in  excluding 
any  and  all  evidence  to  sustain  defendants' 
fifth  defense.  These  errors  are  assigned  sep- 
arately, but  as  they  Involve  the  same  ques- 
tion, and  as  the  fifth  defense  set  out  In  the 
answer  and  the  cross  complaint  are  substan- 
tially the  same,  we  shall  consider  them  to- 
gether, as  appellants  have  argued  them. 
Briefly  stated,  the  allegations  of  the  fifth 
answer  and  cross  complaint  are:  (1)  Bow- 
man, as  executor,  never  received  any  moneys 
belonging  to  the  estate  of  Nicholas  Treweek. 

(2)  That  Bowman,  as  agent  of  Treweek  dur- 
ing the  lifetime  of  the  latter,  received,  ap- 
propriated, and  embezzled  the  moneys  which 
he  fraudulently  returned  in  his  inventory. 

(3)  Said  Bowman  was  insolvent  from  the 
time  of  such  embezzlement  up  to  suit 
brought  (4)  The  money  pretended  to  be  ac- 
counted for  by  Bowman  and  included  in  de- 
cree of  distribution  was  embezzled  by  him 
In  1876,  while  agent  of  testator,  and  he  was 
insolvent  and  by  reason  thereof  never  able 
to  repay  it  (5>  Treweek  died  more  than 
four  years  after  the  embezzlement  (6)  Bow- 
man induced  the  sureties  to  go  upon  his 
bond  by  false  and  fraudulent  statements, 
whereby  they  were  induced  so  to  do;  and 
to  cover  up  his  embezzlement  and  to  pro- 
mote the  interest  of  plaintiff  and  his  as- 
signors at  the  expense  of  defendants,  and  to 
deceive  the  court,  and  to  have  made  and 
entered  a  fraudulent  decree  of  distribution, 
filed  a  false  account  stating  he  had  $15,010 
In  his  hands  as  executor,  which  he  knew 
was  false,  whereby  the  court  was  imposed 
upon,  and  induced  thereby  to  approve  the 
same,  and  decree  a  distribution.  (7)  De- 
fendants here  knew  nothing  of  these  facts, 
or  of  any  fraud  of  Bowman,  or  of  his  objects 
or  purposes.  (8)  The  plaintiff  and  his  as- 
signors knew  all  of  the  foregoing  facts  and 
of  all  the  fraudulent  acts  of  Bowman  In  1885. 
(9)  Plaintiff  and  his  assignors,  with  intent 
to  defraud  the  defendants,  pretend  and  claim 
that  said  defendants  are  sureties  on  the 
bond,  and  liable  to  pay  said  $15,000,  by  vir- 
tue of  the  decree  of  distribution;  and  that 
the  assignments  to  plaintiff  were  with  a  view 
to  defraud  defendants.  (10)  The  time  for 
modifying  or  setting  aside  the  decree  of  dis- 
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tribution  or  to  appeal  therefrom  has  expired, 
and  defendants  were  not  parties  thereto. 

(11)  Defendants  received  no  money  or  con- 
sideration for  becoming  sureties,  and  be- 
lieved Bowman  to  be  honest,  and  acting  in 
good  faith,  and  that  no  money  ever  came 
into  Bowman's  hands  as  executor.  The  tes- 
tator had  no  money  at  the  time  of  his  death, 
and  the  executor  imposed  upon  them,  the 
court,  and  the  community;  pretended  to  have 
fuuds  of  the  estate,  when  in  fact  there  were 
no  funds  in  such  estate,  and  he  had  none, 
either  of  his  own  or  belonging  to  such  estate. 

(12)  Plaintiff  is  seeking  by  this  action  at  law 
to  fraudulently  avail  himself  of  Bowman's 
wrongful  acts,  and  recover  from  them.  (13) 
Defendants  had  no  knowledge  or  means  of 
knowledge  of  Bowman's  wrongful  acts  until 
1885,  when  they  communicated  all  the  facts 
to  plaintiff  and  his 'assignors.  (14)  That  by 
reason  of  .the  matters  stated  plaintiff  is  guil- 
ty of  fraud  in  seeking  to  recover.  (15)  Bow- 
man was  not,  as  executor,  accountable  to 
the  estate  or  to  plaintiff  for  the  $15,000  so 
embezzled  by  him,  and  it  was  not  collectible 
by  him,  by  reason  of  his  Insolvency  before, 
at  the  time  of,  and  after  the  death  of  said 
Nicholas  Treweek,  by 'reason  whereof,  with- 
out any  fault  In  him  as  executor,  he  could 
not  collect  it  from  himself  as  an  individual. 
Sureties  are  entitled  to  stand  upon  the  pre- 
cise terms  of  their  contract,  and  In  the  pres- 
ent case  the  bond  is  limited  to  the  duties 
cast  upon  the  principal,  and  the  liabilities 
of  the  sureties  cannot  be  extended.  Lacoste 
v.  Spllvalo,  64  Cal.  35,  30  Pac.  571;  City  of 
San  Jose  v.  Welch,  65  Cal.  358.  4  Pac.  207; 
Brown  v.  LattJmore,  17  Cal.  03;  U.  S.  v. 
Cheeseman,  3  Sawy.  425,  Fed.  Cas.  No.  14,- 
790.  The  condition  of  the  bond  In  this  case 
is  as  follows:  "Now,  therefore,  if  the  said 
Arthur  W.  Bowman,  as  such  executor,  shall 
faithfully  execute  the  duties  of  the  trust 
according  to  law,  then  this  obligation  shall 
be  void;  otherwise  to  remain  in  full  force 
and  effect."  The  decree  of  distribution  en- 
tered In  the  superior  court,  and  the  order  of 
such  court  In  passing  upon  and  approving 
the  account  of  the  executor,  were,  in  the  ab- 
sence of  fraud,  binding  upon  the  executor 
and  his  sureties,  although  the  latter  were 
not  parties  to  the  proceeding.  Irwin  v. 
Backus,  25  Cal.  214;  McClellan  v.  Downey, 
63  CaL  520;  Chaquette  v.  Ortet,  60  Cal.  595 
Fox  v.  Minor,  32  Cal.  112;  Murdock  v 
Brooks,  38  Cal.  596;  Brodrlb  v.  Brodrlb, 
56  CaL  563. 

The  question  remains,  is  there  any  such 
fraud  charged  in  the  fifth  defense  and  cross 
complaint  as  entitled  the  defendants  here  to 
attack  the  decree  of  distribution?  The  gra- 
vamen of  the  charge  of  fraud  is:  That  Bow- 
man, the  executor,  had  the  money  In  his 
hands;  had  embezzled  it  in  the  lifetime  of 
the  testator;  concealed  this  fact  from  the 
sureties;  led  them  to  believe,  and  they  did 
believe  until  May,  1885,  that  he  was  solvent 
That  they  knew  nothing  of  the  facts  as  to 


such  Indebtedness  or  embezzlement  until  the 
last-named  date,  and  that  plaintiff  and  his 
assignors  have  been  cognizant  of  all  the 
facts  since  said  date.  This  was  subsequent 
to  the  decree  of  distribution,  which  was  en- 
tered January  15,  1884.  The  facts  charged 
do  not  constitute  such  fraud  as  entitles  the 
sureties  to  attack  the  decree  of  distribu- 
tion. Much  controversy  had  existed  as  to 
the  extent  of  the  liability  of  an  executor 
and  his  sureties  for  debts  and  demands  due 
or  to  become  due  from  him  to  the  testator 
of  the  estate  which  he  represented.  Our 
Code  of  Civil  Procedure,  with  a  view,  as  may 
be  supposed,  of  setting  all  such  questions  at 
rest,  has  provided  (section  1447)  as  follows: 
"The  naming  of  a  person  as  executor  does 
not  thereby  discharge  him  from  any  just 
claim  which  the  testator  has  against  him, 
but  the  claim  must  be  included  in  the  in- 
ventory, and  the  executor  is  liable  for  the 
same,  as  for  so  much  money  in  his  hands, 
when  the  debt  or  demand  becomes  due." 
Thus  it  will  be  seen  the  law  treats  a  debt 
or  demand  due  from  the  executor,  from  the 
time  it  becomes  due,  as  so  much  money  in 
his  hands.  This  debt  was  due,  as  is  shown 
by  the  pleading,  long  before  the  death  of  the 
testator,  and  hence  was  properly  included  in 
the  inventory  as  money  In  the  hands  of  the 
executor.  The  law  required  him  to  so  re- 
port it,  and,  had  he  failed  to  do  so,  and  taken 
the  oath  required  of  him  by  section  1449, 
he  would  have  been  guilty  of  perjury.  The 
sureties  are  presumed  to  have  signed  the 
bond  in  view  of  the  law  as  it  existed,  and 
are  as  liable  as  they  would  have  been  had 
section  1447  been  incorporated  in  the  bond. 
This  debt  was  as  money  in  the  hands  of  the 
executor,  and  as  such  was  a  part  of  the 
estate  for  the  due  administration  of  which 
the  sureties  became  liable,  just  as  they  did 
for  the  residue  thereof.  The  poverty  or 
riches  of  their  'principal— the  condition  of 
the  estate,  where  and  how  invested—were 
proper  subjects  of  inquiry  for  the  sureties  In 
determining  whether  or  not  to  become  re- 
sponsible, but  cannot  be  urged  as  reasons  to 
excuse  them  from  the  liability  which  they 
assumed.  Nor  can  the  representations  of 
their  principal  as  to  his  financial  position,  or 
his  .failure  so  to  do,  avail  the  sureties. 
Should  such  circumstances  prevail  to  re-, 
lease  sureties,  it  is  apprehended  few  would 
be  bound.  The  executor  was  liable,  under 
the  law,  as  for  money  In  his  hands,  and  the 
sureties  must  be  presumed  to  have  known  it 
Beyond  this,  and  stripped  of  verbiage  and 
accessories  which  cannot  control  In  the  de- 
cision, and  the  simple  fact  remains  that  Bow- 
man was  insolvent,  and  the  sureties  were  not 
aware  of  that  fact  nor  of  his  indebtedness 
to  the  estate.  The  case  serves  to  Illustrate 
the  wisdom  of  Solomon,  where  he  says  (Prov. 
xl.  15):  "He  that  la  surety  for  a  stranger 
shall  smart  for  it,  and  he  that  hateth  surety- 
ship is  sure." 
The  other  errors  assigned  are  not  impor- 
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tant,  and  do  not  call  for  a  reversal.  The 
judgment  and  order  appealed  from  are  af- 
firmed. 


(105  Cal.  488) 

PEOPLE  t.  LEARY.  (No.  21,123.)' 
(Supreme  Court  of  California.  Jan.  5,  1895.) 
Criminal  Law— Misconduct  of  Jury—  Oral  In- 
structions—Partial  Insanity. 
L  The  reading  by  a  jury,  during  a  murder 
trial,  of  newspaper  accounts  correctly  report- 
ing the  proceedings,  and  containing  nothing  of 
an  unfair  or  prejudicial  character,  is  not  such 
misconduct  as  will  require  the  granting  of  a 
new  trial. 

2.  The  fact  that  several  half-pint  flasks 
filled  with  intoxicating  liquor  were  introduced 
into  the  jury  room  by  jurors  during  the  early 
stages  of  the  trial,  and  that  some  of  them  drank 
therefrom,  is  net  such  misconduct  as  necessi- 
tates a  new  trial,  where  none  of  the  jurors  were 
affected  by  the  liouor,  and  none  was  drank 
during  the  deliberations  of  the  jury. 

3.  Under  Pen.  Code,  §  190,  which  provides 
that  one  found  guilty  of  murder  in  the  first  de- 
gree shall  suffer  death  or  imprisonment  for 
■life,  "at  the  discretion  of  the  jury,"  the  court 
has  no  power  to  review  the  action  of  the  jury 
in  fixing  the  penalty. 

4.  On  a  murder  trial,  the  jury  returned  Into 
court  for  further  instructions,  in  the  absence 
of  the  official  reporter,  but  all  the  other  officers 
of  the  court  and  defendant  and  his  counsel 
were  present  Questions  were  asked  of  the 
court,  some  of  which  were  answered  orally 
without  being  reduced  to  writing,  and  some 
by  reading  instructions  previously  given.  The 
language  of  the  court  was,  however,  preserved 
in  the  bill  of  exceptions,  and  it  appeared  that 
nothing  whatever  was  said  to  the  jury  except 
what  in  substance  and  more  in  detail  had  been 
told  them  before  in  the  charge  of  the  court. 
Held,  that  there  was  no  violation  of  Pen.  Code, 
8  1093.  which  requires  the  charge  of  the  court 
to  be  in  writing  or  taken  down  by  the  official 
reporter. 

5.  On  a  murder  trial  it  appeared  that  the 
killing  was  done  under  the  influence  of  anger 
not  caused  by  any  adequate  provocation,  and 
after  the  lapse  of  a  sufficient  cooling  time. 
There  was  evidence  that  defendant  was  to  some 
extent  mentally  unsound  as  a  result  of  long- 
continued  abuse  of  intoxicating  liquors,  though 
not  insane  to  the  extent  of  not  knowing  what  he 
was  doing,  or  that  his  act  was  a  crime.  Held. 
that  it  was  not  error  to  instruct  that  any  partial 
defect  of  understanding,  which  might  cause  de- 
fendant more  readily  to  give  away  to  passion 
than  a  man  ordinarily  reasonable,  cannot  be 
considered  for  any  purpose.  Beatty,  C.  J.,  dis- 
senting. 

In  bank.  Appeal  from  superior  court,  Mon- 
terey county;  N.  A.  Dorn,  Judge. 

William  Leary  was  convicted  of  murder 
in  the  first  degree,  and  appeals.  Affirmed. 

W.  A.  Kearney  and  O.  F.  Lacey,  for  ap- 
pellant Atty.  Gen.  Hart,  for  the  People. 

VAN  FLEET,  J.  Defendant  was  convicted 
of  murder  in  the  first  degree,  and  sentenced 
to  be  hanged.  He  appeals  from  the  judg- 
ment and  an  order  overruling  his  motion  for 
a  new  trial.  Several  grounds  are  urged  for 
a  reversal,  which  we  shall  notice  in  the  or- 
der in  which  they  are  presented  and  dis- 
cussed by  appellant  though  not  in  the  logical 
sequence  in  which  they  arise  on  the  record. 

1.  It  is  claimed  that  the  jury  were  guilty 

a  Rehearing  denied 


of  such  misconduct  as  to  entitle  defendant 
to  a  new  trial.  The  first  assignment  under 
this  head  is  that  the  jury  read  published  ac- 
counts of  the  trial  in  a  newspaper,  to  the 
prejudice  of  defendant's  rights.  It  appeared 
on  behalf  of  defendant  on  the  motion  that 
the  Salinas  Daily  Journal,  published  at  Sal- 
inas City,  where  the  trial  was  had,  printed, 
from  day  to  day,  a  synopsis  or  resume  of  the 
evidence  in  the  case,  and  that  on  various 
occasions  during  the  progress  of  the  trial, 
but  prior  to  their  retiring  for  deliberation, 
copies  of  the  paper  fell  into  the  hands  of  the 
jury,  and  were  read  by  some  of  them,  includ- 
ing the  matter  therein  relating  to  the  trial; 
and  that  on  one  occasion  one  of  the  jurors 
made  a  suggestion  that  "they  got  that  mighty 
straight"  or  some  such  remark,— referring 
to  an  account  of  the  trial  in  the  paper.  In 
rebuttal  of  this  showing,  the  prosecution 
were  permitted  to  put  in  the  testimony  of 
the  members  of  the  jury  to  the  effect  that 
they  were  not  influenced  in  any  manner  what- 
ever in  considering  the  case  or  rendering 
their  verdict  by  anything  they  read  in  the 
paper  in  question.  This  evidence  was  in- 
admissible for  such  purpose  (People  v. 
Stokes  [Cal.]  37  Pac.  208);  but  in  the  view 
we  take  of  the  question,  this  was  imma- 
terial. It  is  not  claimed  by  defendant  that 
the  matter  published  contained  anything  of 
an  essentially  prejudicial  character,  or  that 
the  evidence  or  proceedings  were  in  any  man- 
ner garbled,  unfair,  or  even  incorrectly  re- 
ported, or  to  any  instance  Intended  or  nec- 
essarily calculated  to  Improperly  influence 
or  prejudice  the  minds  of  the  jury.  To  the 
contrary,  counsel  for  defendant  in  his  brief 
refers  to  the  statements  to  the  paper  as  "pre- 
pared by  a  person  apparently  fair  and  im- 
partial," and  frankly  admits  that  he  does  not 
base  his  claim  for  a  reversal  upon  the  ground 
that  the  Jury  had  imperfect  or  inaccurate 
reports  of  the  trial;  but  his  contention  would 
seem  to  be,  substantially,  that  the  mere  fact 
that  the  Jury  has  been  permitted  to  read 
matter  in  a  newspaper  referring  to  the  trial, 
which  might  possibly  in  some  manner  in- 
juriously affect  their  minds,  immediately 
raises  a  presumption  of  improper  influence 
which  affords  ground  for  a  new  trial.  This, 
we  think,  is  carrying  the  doctrine  beyond 
a  point  where  It  can  be  sustained  on  reason 
or  authority.  Certainly  counsel  has  referred 
us  to  no  case  going  to  such  length.  The  rule 
upon  the  subject  is  correctly  stated,  we  think, 
in  People  v.  McCoy,  71  Cal.  397,  12  Pac.  272, 
one  of  the  cases  cited  by  defendant,  where 
it  is  said:  "The  reading  of  newspapers  by 
jurors  while  engaged  in  the  trial  of  a  cause 
is  an  act  of  inattention  to  duty  which  ought 
to  be  promptly  corrected,  and,  If  the  news- 
paper contains  any  matter  in  connection  with 
the  subject-matter  of  the  trial  which  Would 
be  at  all  likely  to  Influence  jurors  in  the  per- 
formance of  duty,  the  act  Would  constitute 
ground  for  a  motion  for  a  new  trial."  If  the 
matter,  in  other  words,  be  such  as  would 
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from  Its  character,  or  the  manner  or  connec- 
tion in  which  it  is  stated,  be  calculated  to 
prejudice  or  injuriously  affect  the  minds 
of  the  jury,  a  presumption  of  improper  in- 
fluence arises,  and  a  new  trial  will  be  grant- 
ed, without  requiring  defendant  to  show  that 
harm  has  in  fact  been  done  his  cause.  But 
the  application  of  this  rule  does  not  help 
defendant  The  several  articles  complained 
of  are  found  In  the  transcript,  and  we  have 
taken  pains,  not  only  to  examine  them  at 
length,  but  to  carefully  compare  the  state- 
ments of  the  evidence  therein  with  the  evi- 
dence in  the  case  as  presented  in  the  record, 
and  find  nothing  therein  calculated  to  mis- 
lead or  Improperly  affect  the  minds  of  the 
jury.  The  matter  is  exceptionally  free  from 
objectionable  features,  such  as  expressions 
of  opinion  or  misleading  statements.  In  fact, 
we  may  add  that,  if  all  newspaper  reports 
of  criminal  proceedings  were  as  fair,  impar- 
tial, and  circumspect  as  would  seem  to  have 
been  the  desire  here,  there  would  be  few 
instances  in  which  verdicts  would  have  tQ 
be  set  aside  by  reason  of  improper  influence 
through  the  press. 

A  second  ground  urged  under  this  head  Is 
that  the  jury  were  guilty  of  misconduct  in 
the  use  of  intoxicating  drink.  The  jury  were 
kept  in  charge  of  the  sheriff  during  the  trial, 
and  not  permitted  to  separate,  and,  when  not 
engaged  in  the  trial  or  going  to  and  from 
their  meals,  they  were  kept  In  a  room  by 
themselves,  under  the  care  of  an  Officer,  and 
not  permitted  to  go  about  town.  It  appears 
that  during  the  trial,  which  lasted  some  five 
or  six  days,  and  more  particularly,  as  the 
evidence  shows,  in  the  early  stages  of  the 
trial,  Including  the  time  before  the  jury  was 
entirely  completed,  several  pocket  flasks  of 
whisky  were  introduced  into  their  room  by 
members  of  the  jury,  without  the  knowledge 
of  the  court  or  parties,  and  some  of  the  jurors 
would  now  and  then  take  a  drink  "on  the 
sly,"  as  expressed. by  one  juror,  and  "surrep- 
titiously," as  put  by  another;  although  it  does 
not  appear  from  the  showing  that  there  was 
any  studied  effort  upon  the  part  of  those  who 
had  the  liquor  to  conceal  the  fact  There  is 
some  disparity  in  the  statements  as  to  the 
number  of  flasks  that  were  had  in  the  Jury 
room  in  all;  the  majority  of  the  jurors  putting 
the  number  they  saw  at  different  times  at 
not  more  than  two  or  three,  while  one  put  it 
as  high  as  five  or  six.  All  who  mentioned  the 
character  of  the  bottles,  however,  described 
them  as  half -pint  pocket  flasks  or  bottles; 
and  the  strong  preponderance  of  the  show- 
ing, in  fact  the  general  consensus,  was  that 
there  was  little,  if  any,  liquor  drank  In  the 
room  after  the  first  day  or  two  of  the  trial, 
and  none  after  the  jury  retired  for  delibera- 
tion. One  juror  said  he  saw  one  bottle  of 
"something  red"  in  the  room  while  the  jury 
were  deliberating,  but  this  was  shown  by  an- 
other juror  to  have  been  medicine  prescribed 
for  him  by  a  doctor,  and  procured  by  per- 
mission of  the  court    The  evidence  Is  not 


such  as  to  make  the  Impression  that  there 
was  any  frequent  or  considerable  drinking  by 
any  of  the  jurors  at  any  time,  and  a  number 
of  them  drank  none  at  all.  As  one  or  two  of 
the  jurors  expressed  it  "the  liquor  was  drank 
in  little  swallows  just  before  going  to  meals." 
There  is  no  pretense  on  the  part  of  any  one 
that  any  member  of  the  jury  became  in  the 
least  Intoxicated  or  affected  by  the  liquor  so 
as  to  impair  his  faculties,  or  in  the  least  Inter- 
fere with  the  proper  discharge  of  his  duties; 
In  fact  the  evidence  shows  clearly  to  the 
contrary.  Under  these  facts,  It  is  contended 
that  there  is  disclosed  such  misconduct  upon 
the  part  of  the  jury  as  to  render  a  new  trial 
necessary.  But  we  cannot  agree  with  this 
contention.  The  cases  of  People  v.  Gray,  61 
Cal.  164,  and  People  v.  Lee  Chuck,  78  Cal. 
317,  20  Pac.  719,  relied  upon  by  defendant 
Involved  an  essentially  different  state  of  facts 
from  those  presented  here.  In  both  of  those 
cases  the  evidence  tended  to  establish  that 
the  jurors  had  drank  liquor  or  were  under  Its 
influence  after  the  jury  had  retired  for  delib- 
eration upon  their  verdict  In  the  Gray  Case, 
while  the  evidence  disclosed  that  the  jury  had 
drank  large  quantities  of  malt  and  spirituous 
liquors  during  the  antecedent  stages  of  the 
trial,  the  reversal  is  rested  upon  the  ground 
that  the  evidence  afforded  "strong  reason  to 
suspect  that  one  of  the  jurors  drank  so  much 
while  deliberating  on  the  verdict  as  to  unfit 
him  for  the  proper  discharge  of  his  duty."  In 
People  v.  Lee  Chuck,  Mr.  Justice  Works,  who 
wrote  the  opinion,  went  further,  and  held, 
In  effect,  that  where  it  appeared  that  the 
jurors  drank  liquor  while  deliberating  on 
their  verdict  the  question  as  to  whether  It 
had  any  effect  on  their  minds  was  immaterial, 
as  injury  would  be  presumed,  and  a  new  trial 
granted.  This  view  of  the  law,  however,  was 
concurred  in  by  but  two  other  justices,  the 
chief  justice  expressly  dissenting  from  it, 
while  concurring  In  the  judgment.  As  the 
case  was  In  bank,  It  Is  doubtful  If  the  opinion 
can  be  regarded  as  authority  on  this  point. 
This  is  merely  by  the  way,  however,  as 
neither  of  those  cases  supports  the  defend- 
ant's position,  the  essential  element  upon 
which  they  rest  being  lacking  In  the  facts  of 
this  case.  Whatever  may  be  the  rule  else- 
where, it  Is  now  well  settled  In  this  state 
that  the  mere  fact  that  a  member  or  mem- 
bers of  the  jury  have  been  guilty  of  using 
strong  drink  during  the  trial  is  not  of  Itself 
sufficient  ground  for  a  new  trial,  where  the 
evidence  is  such  as  to  rebut  the  presumption 
of  injury  flowing  therefrom  to  the  defendant. 
In  the  case  of  People  v.  Deegan,  88  Cal  602, 
26  Pac.  500,  it  is  held  that  the  fact  that  a 
juror  drank  intoxicating  liquors  out  of  court, 
and  that  at  the  noon  recess  on  the  day  the 
verdict  was  rendered  he  was  for  a  time  under 
Its  influence,  does  not  vitiate  the  verdict  if  it 
appears  that  the  juror,  while  sitting  or  de- 
liberating as  a  juror,  was  sober,  Intelligent, 
and  In  a  fit  condition  to  understand  and  delib- 
erate upon  the  evidence,  and  render  a  proper 
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verdict  Id  the  case  of  People  v.  San  some, 
98  Cal.  239,  33  Pac.  202,  where  It  appeared 
that  after  the  submission  of  the  case,  when 
the  Jury  were  taken  to  dinner,  two  of  their 
number  drank  whisky,  but  not  to  an  extent 
to  intoxicate  them,  it  is  said:  "It  is  argued 
that  the  admitted  Indulgence  In  intoxicating 
liquor  by  two  of  the  jurors  constituted  mis- 
conduct on  the  part  of  the  jury  sufficient  to 
reverse  the  judgment  We  do  not  think  this 
position  can  be  maintained.  If  the  two  jurors 
who  drank  a  little  liquor  were  not  affected 
by  it— and,  in  view  of  the  conflicting  affi- 
davits and  the  action  of  the  court  below,  it 
must  be  assumed  they  were  not— then  It 
would  seem  that  neither  law  nor  sound  reason 
would  require  the  judgment  to  be  reversed 
on  this  ground."  See,  also,  People  v.  Wil- 
liams, 24  Cal.  31;  People  v.  Brannigan,  21 
Cal.  339;  People  v.  Dennis,  39  Cal.  625;  Peo- 
ple v.  Symonds,  22  Cal.  349;  People  v.  Bem- 
merly,  98  CaL  299,  33  Pac.  263. 

But  it  is  contended  by  defendant  that 
"smuggling"  the  liquor  Into  the  Jury  room 
without  the  knowledge  of  the  court  or  parties 
evinces  such  a  total  misconception  by  the 
jurors  of  the  importance  of  their  duties  and 
obligations  as  of  Itself  to  cast  grave  suspicion 
on  the  verdict  and  warrant  a  new  trial.  The 
act  of  carrying  liquor  to  the  jury  room  clan- 
destinely is  undoubtedly  a  very  reprehensible 
dereliction  of  duty  on  the  part  of  a  juror,  If 
done  wj  11  fully  or  wantonly,  and,  upon  coming 
to  the  knowledge  of  the  trial  court,  should 
be  severely  punished,  and  cause  the  verdict 
to  be  jealously  scrutinized.  But  that  it  should 
necessarily  vitiate  the  verdict  we  cannot  con- 
cede. It  might  well  happen  that  investigation 
in  a  given  instance  would  disclose  that  the 
liquor  had  been  procured  innocently  or  under 
a  supposed  or  actual  necessity,  with  no  intent 
to  drink  it  for  the  mere  love  of  It  It  Is  a 
matter  of  common  knowledge  that  many  men 
require  daily  a  certain  quantity  of  artificial 
stimulant  to  maintain  their  physical,  if  not 
mental,  equilibrium,— some  by  reason  of  phys- 
ical ailment  others  because  of  long  years  of 
habit,— and  to  be  deprived  of  it  is  to  be  un- 
fitted for  their  usual  functions  to  perhaps  as 
great  a  degree  as  another  might  through  over- 
indulgence. Such  a  man  upon  a  jury  might, 
If  locked  up  for  days,  feel,  without  thought 
of  impropriety,  that  It  was  necessary  and 
justifiable  for  him  to  take  a  small  quantity 
of  liquor  to  his  jury  room.  Such  an  Instance, 
In  no  way  affecting  the  Juror's  capacity, 
should  not  necessarily  set  aside  a  verdict  free 
from  all  other  legal  exception.  After  all,  the 
act,  If  wrongfully  done,  is  but  an  act  of  mis- 
conduct differing  only  In  degree  from  any 
other,  and  the  pertinent  question  is  whether 
it  has  resulted  in  injury  to  the  defendant 
In  this  Instance  that  question  was  involved 
In  the  ruling  of  the  lower  court  denying  the 
motion  for  new  trial,  and  we  cannot  upon  the 
facts  say  that  It  was  wrong.  If  every  relaxa- 
tion from  the  strict  line  of  duty  on  the  part 
©f  jurors,  Irrespective  of  Its  effect  upon  their 


verdict  were  to  furnish  ground  for  retrial, 
very  few  verdicts  could  be  sustained,  and  the 
administration  of  criminal  justice  would  be 
rendered  difficult  Indeed. 

2.  It  is  next  objected  that  "the  verdict  is 
against  law  and  evidence."  We  do  not  un- 
derstand counsel  as  attacking,  under  this 
head,  the  sufficiency  of  the  evidence  to  justi- 
fy the  jury  In  finding  the  defendant  guilty  of 
murder,  but  the  contention  seems  to  be  that 
the  facts  of  the  case  were  not  such  as  to  war- 
rant the  infliction  of  the  death  penalty.  We 
confess  to  some  cloudiness  of  apprehension  of 
this  point  and  are  at  a  loss  to  understand  ex- 
actly upon  what  ground  counsel  expects  us  to 
review  the  action  of  the  jury  in  this  respect. 
The  law  submits  to  the  jury,  under  the  in- 
struction of  the  court,  the  question  as  to  the 
degree  of  murder,  if  any,  of  which  the  de- 
fendant is  guilty  In  any  instance;  and  sec- 
tion 190  of  the  Penal  Code  further  provides 
that  one  found  guilty  of  murder  in  the  first 
degree  "shall  suffer  death  or  confinement  In 
•the  state  prison  for  life,  at  the  discretion  of 
the  jury."  Whatever  may  have  been  the  ac- 
tuating consideration  In  the  minds  of  the  leg- 
islature In  enacting  section  190,— whether  be-, 
cause  they  believed  there  are  instances  of 
murder  falling  within  the  definition  of  mur- 
der of  the  first  degree,  which,  because  charac- 
terized by  a  less  degree  of  atrocity  or  other 
mitigating  circumstances,  call  for  a  milder 
punishment  than  that  of  death,  or  whether 
their  reason  was  something  else,— the  fact  re- 
mains that  they  have  confided  the  power  to 
affix  the  punishment  within  these  two  alterna- 
tives to  the  absolute  discretion  of  the  jury, 
with  no  power  reserved  to  the  court  to  review 
their  action  in  that  respect 

3.  It  Is  contended  that  the  court  committed 
error  In  giving  the  jury  certain  Instructions 
orally,  which  were  neither  reduced  to  writing 
nor  taken  down  by  the  shorthand  reporter. 
The  facts  with  reference  to  this  point  are  re- 
cited in  the  bill  of  exceptions,  from  which  it 
appears  that  after  the  jury  had  retired  for 
deliberation  they  returned  Into  court  for  fur- 
ther Instruction.  The  defendant  and  his  coun- 
sel, and  all  the  officers  of  the  court,  except  the 
official  reporter,  were  present  when  the  fol- 
lowing proceedings  took  place:  "The  court 
said  to  the  jury:'  'Have  you  agreed  on  a  ver- 
dict?' The  foreman  answered:  'We  have 
not'  The  foreman  then  handed  to  the  court 
the  form  of  verdict  theretofore  given  to  the  ju- 
ry to  use  if  they  found  him  guilty  of  murder 
in  the  first  degree,  and  fixed  his  punishment 
for  life,  and  said  to  the  court:  'Can  we  bring 
In  that  verdict?'  The  court  orally  answered, 
without  reducing  the  same  to  writing:  'Yes; 
.  if  it  Is  your  verdict.  If  you  agree  to  that,  it 
can  be  returned.'  Some  juryman  then  asked: 
'Can  we  bring  in  that  verdict  on  the  same  ev- 
idence as  the  other  one?'  The  court  made  no 
answer  to  that  question,  except  by  reading 
from  the  written  instructions  as  follows: 
'Should  the  verdict  of  the  jury  convict  the  de- 
fendant of  murder  in  the  first  degree,  the  law 
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permits  the  jury  to  award  the  penalty.  This 
may  be  death  or  imprisonment  for  life  in  the 
state's  prison.'  Some  other  questions  were 
asked  by  the  jury  relating  to  the  grades  of  the 
offense,  and  the  court  said,  orally,  without  re- 
ducing it  to  writing:  'I  will  read  the  instruc- 
tions as  to  grades  of  the  offense;'  and  there- 
upon read  to  the  jury  the  written  instructions 
theretofore  read  to  them,  defining  the  grade 
of  the  offense,  but  gave  no  oral  Instructions. 
One  of  the  jurymen  then  asked  this  question: 
'Can  we  bring  any  one  of  the  six  verdicts 
given  us  we  agree  on?*  The  court  answered, 
'Yes';  which  answer  was  not  reduced  to  writ- 
ing. The  court  then  asked  the  defendant  if 
he  had  any  suggestions  to  make  or  desired 
anything  further,  and  his  counsel  answered: 
'No;  nothing.'  None  of  the  questions  asked 
by  the  jurors  were  reduced  to  writing.  The 
jury  then  retired  for  further  deliberation." 
Conceding  that  this  amounted  to  an  oral  in- 
struction, we  cannot  perceive  wherein  the  de- 
fendant could  be  in  any  wise  Injured  by  what 
took  place.  The  language  of  the  court  has 
been  preserved,  and  it  appears  that  nothing 
whatever  was  said  to  the  jury  except  what  in 
substance,  and  more  in  detail,  had  been  told 
them  before  In  the  charge  of  the  court  They 
were  instructed  upon  no  new  point,  and  what 
was  said  in  no  way  qualified  what  had  been 
theretofore  given  them.  It  was  held  in  Peo- 
ple v.  Cox,  76  Cal.  281,  18  Pac.  332,  that,  al- 
though it  is  error  to  charge  a  jury  in  a  crim- 
inal case  orally,  yet,  where  the  record  shows 
that  the  language  used,  which  was  not  taken 
by  the  reporter,  merely  led  up  to  an  instruction 
which  was  properly  taken  down,  and  did  not 
affect  nor  in  any  way  qualify  the  charge  which 
was  taken  down,  it  is  not  ground  for  reversal. 
There  is  no  distinction  in  principle  between 
the  effect  of  what  was  done  in  that  case  and 
what  occurred  here.  If  any  more  absolute 
rule  was  intended  to  be  announced  in  People 
v.  Horsey,  53  Cal.  574,  it  is  to  be  taken  as 
modified  by  what  is  held  in  the  Cox  Case.  In 
this  connection  we  have  carefully  examined 
the  complaint  made  as  to  several  Instructions 
of  the  court,  and  are  unable  to  discover  error 
in  any  of  them.  The  criticism  in  appellant's 
closing  brief  as  to  the  effect  of  certain  in- 
structions is  not  justified.  The  charge  is  to 
be  considered  as  a  whole,  and,  so  regarded, 
we  do  not  think  It  open  to  the '  construction 
put  upon  it  The  charge  seems  to  cover  the 
whole  case  very  fairly  and  correctly,  and  In  a 
manner  to  leave  no  misapprehension  in  the 
minds  of  the  jury  arising  from  any  particular 
or  isolated  part. 

4.  A  considerable  number  of  other  points 
are  urged  in  the  able  and  ingenious  brief  of 
appellant,  based  upon  objections  to  the  mode 
of  securing  the  jury,  alleged  Improper  conduct 
of  the  prosecuting  attorney,  and  rulings  of  the 
court  on  questions  of  evidence,  and  some  oth- 
ers. To  discuss  each  one  of  these  in  detail 
would  unnecessarily  extend  this  opinion  and 
serve  no  useful  purpose.  Having  in  view  the 
gravity  of  the  case,  we  have  examined  each 


point  made  with  the  most  earnest  and  zealoua 
scrutiny,  and  we  are  unable  after  such  exam- 
ination to  discover  any  error  affecting  the 
substantial  rights  of  the  defendant  or  war- 
ranting a  reversal  of  the  case.  The  judgment 
and  order  are  therefore  affirmed. 

We  concur:  McFARLAND,  J.;  HARRI- 
SON, J.;  DE  HAVEN,  J.;  GAROUTTE,  J. 

BEATTY,  C.  J.  I  dissent.  As  to  the  ir- 
regularities and  misconduct  of  the  jury,  they 
were  probably  not  sufficient  to  justify  the  su- 
perior court  in  granting  a  new  trial.  What 
drinking  of  intoxicating  liquors  was  done  oc- 
curred during  the  various  recesses  and  ad- 
journments of  the  court  prior  to  the  submis- 
sion of  the  cause.  It  was  slight  In  amount, 
and  seems  to  have  produced  no  perceptible  ef- 
fect. The  worst  feature  of  it  was  the  secrecy 
with  which  it  was  done,  the  efforts  at  con- 
cealment manifesting  a  consciousness  on  the 
part  of  the  offending  jurors  that  they  were  vi- 
olating their  duty.  But  since  it  does  not  ap- 
pear that  any  juror  was  intoxicated  or  sensi- 
bly affected  by  what  he  had  taken  during  the 
trial,  or  that  there  was  any  drinking  after  the 
cause  liad  been  submitted  to  the  Jury,  the 
court  was  justified  In  holding  that  the  defend- 
ant had  not  been  prejudiced.  The  reading  of 
the  newspaper  reports  of  the  trial  was  a  vio- 
lation of  the  admqnitlon  which  the  judge  is 
required  to  give  to  the  jury  at  each  recess  or 
adjournment  of  the  court,  not  only  by  the  of- 
fending jurors  but  by  the  officer  In  charge. 
As  to  this  Irregularity,  however,  as  well  as 
the  other,  It  may  be  safely  concluded  that  the 
defendant  was  not  prejudiced  because  the  re- 
ports so  read  consisted  merely  of  a  fair  and 
truthful  statement  of  the  evidence  given  in 
court  and  of  the  line  of  defense.  It  was,  nev- 
ertheless, serious  misconduct  on  the  part  of 
the  jurors  to  disregard  the  admonition  of  the 
court,  and  it  is  no  merit  in  them  that  what 
they  read  happened  to  be  of  a  character  which 
the  court  can  hold  to  have  been  harmless.  If, 
as  well  might  have  happened,  it  had  been  of 
a  different  character,  their  misconduct  would 
have  necessitated  a  new  trial. 

Neither  do  I  think  that  the  judgment  or  or- 
der appealed  from  should  be  reversed  be- 
cause of  the  oral  instructions  to  the  jury 
given  by  the  court  in  the  absence  of  the  of- 
ficial reporter.  But  my  views  upon  that 
point  differ  radically  from  those  stated  in 
the  opinion  of  the  court,  and  because  I  think 
the  decision,  as  It  stands,  will  lead  to  mis- 
chievous consequences,  I  feel  bound  to  state 
the  reasons  for  my  dissent.  It  is,  to  my 
mind,  clear  from  the  record  in  this  case,  and 
that  part  of  it  copied  into  the  opinion  of  the 
court  that  the  trial  judge  did  orally  Instruct 
the  jury  In  the  absence  of  the  official  re- 
porter. The  jury  came  into  court  and  by 
several  questions  sought  information  for 
their  guidance  in  finding  a  verdict.  These 
questions  were  answered,  and  the  answers 
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so  given,  taken  in  connection  with  the  ques- 
tions, were  instructions.  It  is  true  these  in- 
structions as  set  forth  in  the  bill  of  excep- 
tions were  correct  and  proper.  But  this 
does  not  cure  the  error.  The  error  consists, 
and  is  complete,  in  giving  the  oral  instruc- 
tions in  the  absence  of  the  official  reporter. 
People  v.  Hersey,  53  Cal.  575.  The  object  of 
the  statute  in  requiring  the  instructions  of 
the  court,  if  not  in  writing,  to  be  taken  down 
by  the  reporter,  is  to  insure  defendant  the 
means  of  getting  a  correct  statement  of  the 
charge  really  given;  and  this  object  would 
be  completely  frustrated  If  the  judge,  who 
has  orally  charged  the  jury  in  the  absence 
of  the  reporter,  could  cure  the  error  by  put- 
ting Into  the  bill  of  exceptions  a  correct 
charge.  The  case  of  People  v.  Cox,  76  Cal. 
281,  does  not  overrule  People  v.  Hersey. 
There  the  reporter  was  present  and  engaged 
in  taking  down  the  charge  while  it  was  be- 
ing delivered.  And  the  bill  of  exceptions 
showed  that  he  had  taken  down  the  whole 
charge,  omitting  only  a  few  words  "leading 
up  to  and  in  no  way  touching  upon"  the 
charge  which  was  given.  The  substance  of 
the  decision  is  that  the  court  does  not  err  in 
giving  an  oral  charge  when  the  reporter  is 
present,  and  that  if  the  reporter  fails  to  per- 
form his  duty  to  take  it  down  fully  and 
correctly  the  judge  may,  nevertheless,  put 
into  the  bill  of  exceptions  what  was  actually 
said,  and  that  the  fault  of  the  reporter  will 
not  be  imputed  as  an  error  to  the  court.  But 
there  is  a  vast  difference  between  the  case 
in  which  the  reporter  is  present,  with  the 
opportunity  of  performing  his  duly  and  ap- 
parently engaged  in  its  performance,  and  the 
case  where  he  Is  absent,  and  necessarily  un- 
able to  take  down  the  charge.  In  delivering 
an  oral  charge  In  the  absence  of  the  reporter, 
the  court,  by  its  own  act,  makes  it  impossi- 
ble that  the  defendant  shall  be  secured  in 
his  rights;  and  this  is  necessarily  an  error  of 
the  court.  In  the  other  case  the  reporter 
alone  is  at  fault.  In  the  Cox  Case  it  was 
merely  held  that  such  a  fault  on  the  part  of 
the  reporter  is  not  necessarily  fatal,  but  It 
is  not  questioned  that  It  would  have  been 
fatal  if  the  court  had  committed  the  error 
disclosed  in  People  v.  Hersey.  If  it  be  said 
that  this  is  a  distinction  without  a  difference, 
that  a  defendant  may  be  as  greatly  preju- 
diced by  the  Incompetence  or  inattention  of 
a  reporter  who  is  present  as  by  the  fallible 
recollection  of  a  Judge,  I  answer  that,  while 
such  a  thing  is  possible,  it  is  not  probable. 
In  the  vast  majority  of  cases  the  court,  with 
the  aid  of  the  reporter's  notes,  however  im- 
perfect, will  be  able  to  restate  his  oral  charge 
correctly.  Without  any  such  notes,  it  would 
rarely  happen  that  it  could  be  restated  at 
the  time  of  settling  the  bill  of  exceptions 
with  substantial  accuracy.  The  chance  that 
a  defendant  may  be  prejudiced  when  the  law 
ig  complied  with  is  no  reason  for  depriving 
him  altogether  of  its  protection.  I  cannot, 
therefore,  concur  in  the  views  of  the  court 


upon  this  point  But,  for  a  different  reason, 
I  do  not  think  the  defendant  should  be  al- 
lowed to  avail  himself  of  this  objection  here. 
He  was  present  with  his  counsel  when  the 
Jury  came  into  court  for  further  instructions. 
He  knew  as  well  as  the  judge,  and  possibly 
better,  that  the  reporter  was  not  present, 
but  he  failed  to  call  the  fact  to  the  attention 
of  the  court,  or  to  make  any  objection,  or 
take  any  exception  at  the  time  to  what  was 
said.  If  he  had  done  so,  the  court  could  have 
reduced  its  charge  to  writing,  or  could  have 
sent  for  the  reporter,  and  had  the  questions 
and  answers  reported,  and  by  him  taken 
down,  together  with  an  instruction  to  the 
jury  to  regard  only  what  was  said  In  pres- 
ence of  the  reporter.  This  course  would  have 
secured  to  the  defendant  all  the  rights  which 
the  statute  was  designed  to  secure  him.  Hav- 
ing failed  to  object  then,  I  think  he  should 
not  be  heard  to  object  now.  I  am  not  un- 
aware that  many  of  the  former  decisions 
of  this  court,  made  under  the  old  statute  be- 
fore the  adoption  of  the  Code,  held  that  the 
giving  of  oral  instructions,  although  unob- 
jected to  at  the  time,  was  fatal  error  on  ap- 
peal; but  I  conceive  that  these  rulings  were 
based  upon  the  mandatory  terms  of  the  stat- 
ute as  quoted  in  People  v.  Sanford,  43  Cal. 
35.  Since  the  adoption  of  the  Codes,  I  think 
the  law  as  thereby  amended  (Pen.  Code,  f 
1093)  does  not  require  so  strict  a  construc- 
tion, if  it  ever  did.  At  all  events,  while  I 
am  willing  to  go  to  the  extent  of  holding 
that  a  defendant  cannot  assign  error  upon 
the  giving  of  an  oral  instruction  in  the  ab- 
sence of  the  reporter,  unless  it  appears  that 
he  objected  at  the  time  and  reserved  his 
exception,  I  am  not  willing  to  say  that  such 
disregard  of  the  statute  by  the  court,  when 
objected  to,  can  be  remedied  by  making  it 
appear  in  the  bill  of  exceptions  that  the 
charge  so  given  was  a  very  small  matter 
and  in  fact  correct;  for  this  defeats  the  whole 
object  of  the  statute. 

There  is  a  point,  however,  upon  which  I 
not  only  dissent  from  the  reasoning  of  the 
court,  but  also  from  the  conclusions  and 
the  judgment  The  defendant  was  tried  up- 
on a  charge  of  murder,  convicted  of  murder 
in  the  first  degree,  and  sentenced  to  death. 
In  every  charge  of  murder  the  distinction 
which  the  law  makes  between  murder  In  the 
first  degree  and  murder  in  the  second  degree 
is  in  the  highest  degree  material,  and  an  in- 
struction to  the  Jury  to  disregard  evidence 
which  ought  to  be  considered  in  determin- 
ing the  degree  of  the  crime  is  necessarily  er- 
roneous; and,  if  the  instruction  is  to  disre- 
gard evidence  tending  to  prove  the  lesser  de- 
gree, such  an  instruction  is  not  only  errone- 
ous, but  is  also  prejudicial  to  a  defendant 
who  has  been  found  guilty  of  the  higher  de- 
gree. In  this  case  all  the  evidence  went  to 
show  that  the  killing  was  done  under  the  in- 
fluence of  anger  caused  by  insulting  lan- 
guage addressed  by  the  deceased  to  the  de- 
fendant in  the  presence  and  hearing  of  fe- 
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male  members  of  his  family.  The  provoca- 
tion was  not  in  law  sufficient  to  mitigate  the 
offense  to  manslaughter,  and  the  time  elaps- 
ing between  the  provocation  given  and  the 
fatal  blow  was  probably  sufficient  to  have 
cooled  the  passion  of  a  reasonable  man,  for 
which  reason  also  the  crime  was  not  miti- 
gated to  manslaughter.  But  when  an  unlaw- 
ful killing  is  actually  the  result  of  that  sud- 
den and  violent  impulse  of  passion  which  is 
supposed  to  exclude  deliberation,  it  cannot 
be  murder  of  the  first  degree,  notwithstand- 
ing the  inadequacy  of  the  provocation  or 
the  lapse  of  cooling  time.  These  are  merely 
grounds  for  implying  the  malice  essential 
to  the  second  degree  of  murder,  while  in  mur- 
der of  the  first  degree  (except  when  perpe- 
trated in  the  commission  or  attempt  to  com- 
mit arson,  robbery,  etc.)  there  must  be  that 
express  malice  which  consists  only  in  the 
den  Derate  purpose  unlawfully  to  take  away 
the  life  of  a  human  being.  For  this  reason 
it  is  everywhere  held  that  the  voluntary  in- 
toxication of  the  slayer  may  be  considered 
by  the  Jury  for  the  purpose  of  determining 
whether,  under  the  circumstances,  the  kill- 
ing was  deliberate  and  premeditated,  and 
this  notwithstanding  such  intoxication  is  not 
an  excuse  for  any  crime.  Although  not  an 
excuse  for  the  commission  of  a  criminal  act, 
the  character  of  which  is  not  dependent  up- 
on the  state  of  mind  of  the  perpetrator,  it 
is  admissible  where  such  state  of  mind  is  an 
element  of  the  offense,  for  the  reason  that 
it  has  a  tendency  to  disprove  the  necessary 
state  of  mind.  If  this  is  true  as  to  volun- 
tary intoxication,  it  must  be  true  a  fortiori 
as  to  partial  Insanity.  A  person  may  fall 
far  short  of  that  degree  of  insanity  which 
exempts  him  from  criminal  responsibility, 
and  may  yet  be  in  a  condition  mentally  which 
a  jury  ought  to  consider  in  determining 
whether  he  has  committed  a  homicide  with 
express  and  deliberate  malice.  This,  in  my 
opinion,  is  precisely  such  a  case.  There  was 
much  evidence  as  to  the  defendant's  sanity, 
the  result  of  which  was  to  show  that,  while 
he  was  not  insane  to  the  extent  of  not  know- 
ing what  be  was  doing  or  that  his  act  was  a 
crime,  he  was  nevertheless  to  some  extent 
mentally  unsound  as  the  result  of  long  con- 
tinued abuse  of  Intoxicating  drinks,  that  he 
was  easily  excited  to  violent  anger,  and  In 
short  that  he  was  not  In  that  respect  a  rea- 
sonable man.  In  view  of  this  evidence,  I 
think  the  giving  of  the  following  Instruction 
was  manifest  error:  "If  the  defendant  was 
so  far  in  the  possession  of  his  mental  facul- 
ties as  to  be  capable  of  knowing  that  the 
act  of  killing  was  wrong,  any  partial  defect 
of  understanding,  which  might  cause  him 
more  readily  to  give  away  to  passion  than  a 
man  ordinarily  reasonable,  cannot  be  con- 
sidered for  any  purpose."  And,  the  defend- 
ant having  been  convicted  of  murder  in  the 
first  degree,  the  error  is  as  manifestly  in- 
jurious. For  this  reason  I  think  the  judg- 
ment and  order  should  be  reversed. 


(106  Cal.  641) 

PEOPLE  v.  NAPTHALY.   (No.  21,132.*) 

(Supreme  Court  of  California.  Jan.  17,  1895.) 

Constitutional  Law  —  Right  to  Emplot  Coun- 
sel. 

The  fact  that  one  accused  of  crime 
is  a  lawyer  does  not  deprire  him  of  the  right 
to  be  represented  by  counsel,  as  guarantied  by 
Const,  art.  1,  §§  8,  13,  and  the  statutes  enact- 
ed in  pursuance  thereof;  and  the  refusal  of 
the  committing  magistrate  to  continue  the  hear- 
ing to  enable  the  accused  to  employ  counsel  is 
ground  for  setting  aside  the  information. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county  of 
San  Francisco;  James  M.  Troutt,  Judge. 

B.  F.  Napthaly  was  convicted  of  the 
crime  of  assisting  a  prisoner  to  escape,  and 
appeals.  Reversed. 

Carroll  Cook,  for  appellant.  Atty.  Gen. 
Hart,  for  the  People. 

SEARLS,  C.  The  defendant  was  accused 
by  Information  of  the  crime  of  assisting  a 
prisoner  to  escape.  It  Is  averred  in  the  in- 
formation that  on  the  23d  day  of  February, 
1892,  at  the  city  and  county  of  San  Francis- 
co, one  Adam  Stroh,  alias  Johnson,  had  been 
arrested  for  vagrancy,  and  was  then  and 
there  confined  in  the  city  prison  of  the  city 
and  county  of  San  Francisco,  and  was  then 
and  there  in  the  legal  and  lawful  custody 
of  the  chief  of  police  of  said  city  and  coun- 
ty, pending  an  examination  upon  said 
charge;  that  on  said  23d  day  of  February, 
1892,  in  said  city  and  county,  defendant 
knowingly,  willfully,  and  feloniously  pre- 
sented to  one  John  Parrot,  the  acting  keep- 
er of  said  prison,  an  order  of  discharge,  pur- 
porting to  be  a  legal  and  lawful  discharge, 
from  custody  of  said  Adam  Stroh,  alias 
Johnson,  on  said  charge  of  vagrancy.  The 
order  of  discharge  Is  set  out  in  full,  and 
purports  to  show  that  said  Stroh,  alias  John- 
son, on  charge  of  vagrancy,  has  deposited  a 
bail  bond  "with  me  [the  clerk]  in  the  sum  of, 
$300,  for  his  appearance  to  answer  said 
charge,"  and  Is  dated  February  23,  1892, 
and  signed  as  follows:  "A.  A.  Watson, 
Clerk  Police  Court,  per  N."  It  is  then  char- 
ged that  said  Stroh,  alias  Johnson,  was 
thereupon  discharged  by  the  jailer,  who  be- 
lieved the  order  was  genuine,  but  that  in 
fact  it  was  not  a  legal  and  lawful  order  of 
discharge,  as  the  defendant  well  knew, 
whereby  said  prisoner,  through  the  unlaw- 
ful acts  and  contrivance  of  defendant,  did 
escape  from  prison,  and  go  at  large,  etc. 
Before  pleading  to  the  information,  defend- 
ant moved 'to  set  aside  the  information  up- 
on the  ground  that  he  had  not  been  legally 
committed  by  any  magistrate  before  the  fil- 
ing of  the  information,  and  upon  the  ground 
that  he  had  been  committed  without  reason- 
able or  probable  cause.  The  motion  was 
heard  upon  the  evidence  taken  before  the 
magistrate,  which  the  bill  of  exceptions  cer- 
tifies was  the  same  as  that  taken  at  the 
trial  oh  behalf  of  the  prosecution,  and  which 


Digitized  by 


30 


PACIFIC  REPORTER,  Vol.  39. 


Is  Included  in  the  bill  of  exceptions;  and 
(2)  also  upon  the  record  of  the  magistrate, 
which  "showed  that,  at  his  preliminary  ex- 
amination before  said  magistrate,  he  was 
not  represented  by  any  counsel;  that  the 
magistrate  refused  to  continue  the  examina- 
tion for  the  purpose  of  enabling  him  to  em- 
ploy counsel;  and  that  said  magistrate  en- 
tirely failed  to  inform  said  defendant  of  his 
rights,  as  required  by  sections  858-8G0  of 
the  Penal  Code  of  the  State  of  California. 
The  motion  was  denied,  and  the  ruling  la 
assigned  as  error. 

Our  constitution  (article  1,  f  13)  guaran- 
ties the  right  of  every  person  charged  with 
crime,  in  any  court  whatever,  "to  appear 
and  defend  in  person  and  with  counsel." 
In  obedience  to  this  constitutional  guaranty, 
section  858  of  the  Penal  Code  provides  that 
when  a  defendant  is  brought  before  a  mag- 
istrate, under  arreut  on  a  charge  of  having 
committed  a  public  offense,  the  magistrate 
must  at  once  inform  him  of  the  charge 
against  him,  and  his  right  to  the  aid  of  coun- 
sel. Section  639  is  as  follows:  "He  must 
also  allow  the  defendant  a  reasonable  time 
to  send  for  counsel,  and  postpone  the  exam- 
ination for  that  purpose;  and  must,  upon 
the  request  of  the  defendant,  require  a 
peace  officer  to  take  a  message  to  any  coun- 
sel in  the  township  or  city  the  defendant 
may  name.  The  officer  must  without  delay 
und  without  fee  perform  that  duty."  Un- 
der section  8  of  article  1  of  the  constitution, 
"offenses  heretofore  required  to  be  prose- 
cuted by  indictment  shall  be  prosecuted  by 
information,  after  examination  and  commit- 
ment by  a  magistrate,  or  by  indictment 
with  or  without  such  examination  and  com- 
mitment as  may  be  prescribed  by  law."  It 
will  be  observed  that,  under  this  provision 
of  our  constitution,  an  offense  can  be  prose- 
cuted by  information  only  after  an  exam- 
ination and  commitment  by  a  magistrate. 
Among  the  causes  for  setting  aside  an  in- 
formation is  "that  before  the  filing  thereof 
the  defendant  had  not  been  legally  commit- 
ted by  a  magistrate."  The  necessity  of  such 
examination  and  commitment  was  recog- 
nized and  upheld  in  People  v.  Wilson,  93 
Cal.  377,  28  Pac.  1001,  and  in  Ex  parte  Bak- 
er, 88  Cal.  84,  25  Pac.  900.  An  examination 
which  denied  to  defendant  the  right  guar- 
antied him  alike  by  the  constitution  and 
statute,  of  being  defended  by  counsel,  was 
In  no  sense  a  legal  examination.  It  was  a 
plain  and  palpable  violation  of  a  funda- 
mental right  of  the  defendant,  which  ren- 
dered the  commitment  Illegal. 

It  is  said  defendant  Is  a  lawyer,  and  there 
was  no  need  of  informing  him  of  his  right 
to  have  counsel,  or  of  continuing  the  case 
to  permit  him  to  procure  such  counsel. 
There  is  some  evidence  in  the  record  tend- 
ing to  show  that  defendant  was  a  lawyer. 
The  very  fact  that  the  defendant  asked  for 
a  continuance  to  procure  counsel  is  evidence 
of  his  knowledge  of  his  right  thereto,  and 


obviated  the  necessity  of  his  being  Informed 
thereof.  Thus  far,  and  no  more.  Under  the 
constitution  and  law,  a  lawyer  who  is  ac 
cused  of  crime  is  equally  entitled,  In  every 
stage  of  his  trial,  to  the  presence  and  aid 
of  counsel  ("to  appear  and  defend,  in  per- 
son and  with  counsel"),  with  other  persons. 
The  rights  of  individuals  in  this  respect  are 
not  to  be  gauged  by  their  profession  or  oc- 
cupation. The  evidence  shows  that  defend- 
ant was  in  custody  and  imprisoned  on  a 
charge  of  felony.  Suppose,  however,  it  did 
not.  Whatever  the  rule  may  have  been  at 
common  law,  under  our  law  every  person 
accused  of  a  felony  is  entitled  to  the  aid  of 
counsel,  whether  Imprisoned  or  admitted  to 
bail;  and  a  refusal  of  an  opportunity  to 
procure  such  counsel  amounts  to  the  de- 
privation of  an  important  right,  essential 
to  his  safety.  The  court  below  erred  in  re- 
fusing to  set  aside  the  Information,  for 
which  error  the  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  the 
court  below  directed  to  set  aside  the  In- 
formation against  the  defendant 

We  concur:  HAYNES,  O.;  BELCHER,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  and  the 
court  below  directed  to  set  aside  the  infor- 
mation against  the  defendant. 


(4  Cal.  Unrep.  968) 
In  re  LI  PO  TAPS  ESTATE.  (No.  15,740.)  » 

LI  TAI  WING  v.  FREESE,  Public  Admin- 
istrator. 

(Supreme  Court  of  California.  Jan.  28,  1895.) 

Administrator  with  Will  Anxexbd— Right  to 
Remove. 

Code  Civ.  Proc.  |  1383,  providing  that 
when  letters  of  administration  have  been  grant- 
ed to  any  other  than  the  surviving  wife,  child, 
etc.,  of  the  intestate,  any  one  of  tnem  may  ob- 
tain the  revocation  of  toe  letters,  and  become 
entitled  to  the  administration,  doea  not  apply 
to  letters  of  administration  with  the  will  an- 
nexed. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  Cof- 
fey, Judge. 

Petition  by  Ll  Tal  Wing  for  the  removal  of 
A.  C.  Freese,  public  administrator,  as  ad- 
ministrator with  the  will  annexed  of  Ll  Po 
Tai,  and  that  letters  of  administration  with 
the  will  annexed  be  Issued  to  petitioner. 
From  an  order  denying  the  application,  peti- 
tioner appeals.  Affirmed. 

Alexander  D.  Keyes  and  Philip  Teare,  for 
appellant  J.  D.  Sullivan,  R.  H.  Country- 
man, and  Wm.  Willett,  for  respondent 

PER  CURIAM.  On  the  28th  of  February, 
A.  D.  1894,  appellant  Li  Tal  Wing,  filed  a 
petition  in  the  probate  court  of  the  city  and 

"  Reversed  In  banc.    See  41  Pac.  486.  108  Cal.  484. 
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county  of  San  Francisco,  In  which,  with  oth- 
er allegations,  he  stated  that  Li  Po  Tai  died 
in  said  city  and  county  March  20,  1893,  tes- 
tate; that  by  his  will  he  nominated  peti- 
tioner and  his  mother  executor  and  executrix 
of  the  will;  that  at  the  time  of  the  death 
of  Li  Po  Tai.  and  when  the  will  was  pro- 
bated and  letters  testamentary  were  issued 
to  his  mother,  petitioner  was  a  minor,  and 
was  absent  from  the  state  of  California; 
that  his  mother,  Lee  See,  was  appointed  ex- 
ecutrix April  11,  1893,  and  duly  qualified; 
that  afterwards,  on  the  27th  day  of  October, 
1893,  said  Lee  See  was  removed  from  office, 
and  her  said  letters  revoked,  and  afterwards, 
on  the  15th  day  of  November,  1893,  A.  C. 
Freese,  public  administrator,  was  appointed 
administrator  with  the  will  annexed  to  take 
charge  of  the  estate,  and  said  Freese  duly 
qualified,  and  is  still  acting  as  such  admin- 
istrator; that  said  Freese  was  not  the  hus- 
band or  wife,  child,  father,  mother,  brother, 
or  sister  of  said  Li  Po  Tai,  deceased.  Peti- 
tioner is  the  eldest  son  of  said  LI  Po  Tai, 
is  over  the  age  of  21  years,  and  a  resident 
of  the  city  and  county  of  San  Francisco; 
wherefore,  he  asked  that  the  letters  of  admin- 
istration issued  to  A.  C.  Freese  be  revoked, 
and  letters  of  administration  with  the  will 
annexed  be  Issued  to  petitioner.  Freese  was 
duly  cited  to  appear  and  answer.  He  filed 
no  answer,  but  did  appear,  and  was  allowed 
to  contest  the  right  of  the  petitioner.  Peti- 
tioner bases  his  claims  upon  the  language  of 
section  1383,  Code  Civ.  Proc,  and  succeeding 
sections.  He  contends  that  under  these  pro- 
visions his  right  to  relief  asked  Is  absolute, 
provided  only  that  he  be  found  to  possess 
the  statutory  competency.  Section  1383 1  is 
expressly  limited  to  the  estates  of  those  who 
died  intestate,  and  section  1354  is  made  ap- 
plicable to  the  estates  in  which  a  will  has 
been  probated  and  an  administrator  with  the 
will  annexed  has  been  appointed.  The  last 
section,  however,  does  not  provide  that  the 
administrator  with  the  will  annexed  may  be 
removed  to  permit  a  relative  or  a  person 
entitled  to  administer  to  be  appointed;  but 
only  one  who  has  been  named  as  executor. 
In  section  1350  it  is  provided  that,  if  it  be- 
comes necessary  to  appoint  an  administra- 
tor with  the  will  annexed,  they  must  be  is- 
sued as  designated  and  provided  for  in  the 
grant  of  letters  in  case  of  intestacy.  Section 
1426  provides  that,  if  the  administrator  with 
the  will  annexed  become  Incapable  or  die, 
'letters  of  administration  with  the  will  an- 
nexed may  be  issued  to  the  widow,  or  next 
of  kin,  or  others,  in  the  same  order  and  man- 
ner as  directed  in  relation  to  original  letters 
of  administration."    Appellant  contends  that 


i  Code  Civ.  Proc.  8  1383,  provides  that  when 
letters  of  administration  have  been  granted  to 
any  other  than  the  surviving  wife,  child,  etc., 
of  the  intestate,  any  one  of  them  may  obtain 
the  revocation  of  the  letters,  and  become  enti- 
tled to  the  administration. 


a  fair  construction  of  these  sections  Indicates 
that  the  legislature  intended  that  the  rules 
for  the  issue  of  letters  of  admlnistm  '  m  with 
the  will  annexed  shall  be  the  same  as  the 
rules  for  the  issuance  of  letters  of  adminis- 
tration where  the  decedent  has  died  intestate. 
Inasmuch  as  the  statute  in  regard  to  the  re- 
quirement that  an  administrator  may  be  re- 
quired to  give  way  to  the  claims  of  another 
expressly  limits  its  operation  to  esi-tes  of 
those  who  died  intestate,  this  would  not  be 
to  construe  a  statute,  but  to  add  to  it  Sec- 
tion 1354  only  provides  that  an  administrator 
with  the  will  annexed  shall  be  removed  in 
favor  of  one  who  has  been  named  executor, 
and  leaves  that  to  the  discretion  of  the  court. 
Under  section  1383,  the  right  of  the  relative 
possessing  the  statutory  competency  seems 
to  be  absolute.  Is  there  any  reason  in  the 
nature  of  the  two  offices  for  this  difference? 
I  think  there  Is,  though,  without  such  reason, 
the  law,  being  unambiguous,  must  prevail. 
In  the  first  place,  where  there  Is  a  will,  the 
next  of  kin  may  have  no  Interest  In  the  es- 
tate, and  there  may  be  no  reason  why  he 
should  be  put  In  charge  of  it  But  there  is, 
I  think,  a  better  reason  in  the  case  of  an  ad- 
ministrator with  the  will  annexed,— the  mat- 
ter should  be  left  to  the  sound  discretion  of 
the  court  Under  section  1356,  Code  Civ. 
Proc,  administrators  with  the  will  annex- 
ed have  the  same  authority  over  estates 
which  executors  named  in  the  will  would 
have.  Executors  often  have  to  execute  trusts 
reposed  in  them  by  the  testator  very  different 
from  those  which  administrators  assume  un- 
der the  statute.  These  trusts  vary  greatly. 
They  may  require  time  and  delicate  manage- 
ment to  perform.  While  in  the  performance 
of  such  a  trust  it  might  be  very  unfortunate 
for  the  estate  if  at  any  time  one  near  of  kin 
could  stop  the  proceeding,  and  have  a  change 
in  the  administration.  But"  whether  the  rea- 
son suffices  or  not  the  statute  seems  plain. 
Appellant  applied  to  have  respondent  removr 
ed,  and  to  be  himself  appointed  executor. 
That  application  the  probate  judge  had  al- 
ready refused.  Appellant  Immediately  made 
this  application  to  be  appointed  administra- 
tor with  the  will  annexed.  Is  the  court  now 
compelled  to  give  him  the  same  office,  under 
another  name,  which  It  had  already  refused, 
using  a  discretion  expressly  conferred  upon 
it  by  statute?  It  is  obvious  that  the  statute 
has  not  given  appellant  any  such  privilege. 
Estate  of  Pacheco,  23  Cal.  476,  is  cited  as  an 
authority  for  appellant's  proposition.  When 
that  decision  was  made,  there  was  no  provi- 
sion such  as  Is  now  found  in  section  1354, 
Code  Civ.  Proc.,  giving  a  discretion  to  the 
probate  judge.  The  different  policies  as  to 
the  removal  of  administrators  with  the  will 
annexed  and  ordinary  administrators  was  not 
as  marked  then  as  now.  -  The  order  appealed 
from  is  affirmed. 
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PEOPLE  v.  HERTZ  et  «L   (No.  21452.) 

fSsprerae  Court  of  California-  Jul  24.  1896.) 

CnasAV  Uw-WncBT  or  Evidexcb— Ixstbco- 
toh  as  to  Facts. 

X.  While  it  is  proper  to  instruct  that,  in 
weighing  the  testimony  of  s  defendant  in  a 
criminal  case,  the  jury  mar  consider  his  pecul- 
iar situation  and  relationship  to  the  case,  the 
rale  cannot  be  extended  beyond  defendant,  so 
ss  to  include  his  relatives. 

2.  In  a  prosecution  for  receiving  stolen 
goods,  it  appeared  that  defendant  had  pur- 
chased them  from  the  thief  for  $12,  and  the 
state's  evidence  showed  them  to  be  worth  from 
$90  to  $140.  while  defendant's  witneft***  testi- 
fied that  they  were  worth  only  from  $18  to  $21. 
Edd,  that  an  ins  traction  which  stated  the  low- 
est value  of  the  roods  to  be  $90.  and  that  de- 
fendant conaeqaently  purchased  them  at  less 
than  one-serenth  of  their  value,  violated  Const- 
art.  6.  f  19.  which  prohibits  the  judge  from 
charging  the  jurr  ss  to  matters  of  fact. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  William  T. 
Wallace,  Judge. 

Dora  Hertz  was  convicted  of  the  crime  of 
receiving  stolen  goods,  and  appeals.  Re- 
versed. 

Robert  Ferral  and  Naphtaly,  Freidenrich 
it  Ackerman,  for  appellant  Atty.  Gen- 
Hart,  for  the  People. 

GAROUTTE,  J.  Defendants  were  inform- 
ed against  by  the  district  attorney  for  the 
crime  of  receiving  stolen  goods.  Defendant 
Dora  Hertz  demanded  a  separate  trial,  which 
was  duly  accorded  her,  and,  being  found 
guilty,  was  sentenced  by  the  court  to  serve 
a  term  of  four  years  in  the  state  prison  locat- 
ed at  San  Quentin.  This  appeal  is  taken 
from  the  final  judgment,  and  also  from  the 
order  of  the  court  denying  defendant's  mo- 
tion for  a  new  trial  It  is  claimed  by  the 
prosecution  that  defendants  bought  and  re- 
ceived the  goods,  consisting  of  pants,  coats, 
and  vests,  of  one  McClellan,  and  that  Mc- 
Clellan  stole  these  articles  of  clothing  from 
one  Horn  burg,  a  tailor.  At  the  trial,  Me- 
Clellan  himself  took  the  stand  as  a  witness, 
and  stated  that  be  was  the  thief,  and  that 
he  sold  the  goods  to  defendants.  We  think 
the  defendant  has  not  had  a  fair  trial,  and 
the  judgment  of  conviction  must  be  reversed 
upon  various  grounds. 

I.  The  daughters  of  defendant  were  Im- 
portant witnesses  in  her  behalf,  and  the 
court  gave  the  following  instruction  to  the 
Jury,  bearing  upon  their  credibility:  "In 
judging  the  credibility  of  witnesses,  I  know 
that  gentlemen  of  your  intelligence  need  not 
be  told  that  you  are  to  look  to  the  witness 
himself  or  herself;  observe  then*  method  of 
testifying;  see  what  their  motive  is,  If  they 
have  any,  in  the  case.  In  this  connection, 
you  have  heard  the  testimony  of  parties  near 
akin  or  related  to  the  accused  woman.  Now, 
of  course,  as  men  of  common  sense,  yon  must 
recognize  the  Interest  that  they  certainly  feel 
in  the  outcome  of  this  case;  and  you  certain- 
ly would  comprehend  the  proposition  that 


they  would  not  say  anything  unfavorable  to 
her,  that  they  could  wen  avoid  saying,  o. 
properiy  avoid,  and  that  they  certainly  would 
not  take  the  trouble  to  volunteer  anything 
against  her  case."  This  instruction  Is  er- 
roneous. While  this  court  has  often  sus- 
tained instructions  to  the  effect  that  the- jury, 
in  weighing  the  testimony  of  a  defendant, 
are  justified  in  taking  into  consideration  his 
peculiar  situation  and  relationship  to  the 
case,  and  the  grave  consequences  to  him.  de- 
pending upon  the  verdict  of  the  Jury,  still 
the  court  has  never  gone  to  the  length  of 
holding  that  such  an  instruction  would  be 
proper,  applied  to  the  testimony  of  the  rela- 
tives of  the  defendant  Neither  have  the  peo- 
ple cited  a  single  authority  from  any  other 
state  supporting  such  a  doctrine.  If  the  rule 
is  to  be  extended  beyond  the  defendant  and 
include  the  relatives  of  the  defendant  there 
Is  no  reason  why  it  should  not  equally  apply 
to  the  friends  of  the  defendant  The  result 
would  be  that  the  evidence  offered  in  defend- 
ant's behalf,  in  many  cases,  would  be  so  dis- 
trusted and  suspicioned  as  to  go  to  the  jury 
handicapped  out  of  all  practical  usefulness. 
An  instruction  to  the  jury,  bearing  upon  the 
credibility  of  a  defendant's  testimony,  is  not 
looked  upon  with  favor  by  this  court  We 
have  repeatedly  frowned  upon  the  doctrine, 
and  said  that  it  would  be  limited  within  the 
strictest  lines.  To  now  apply  the  principle 
to  the  relatives  of  a  defendant  would  be  giv- 
ing it  an  elasticity  which  we  cannot  for  a 
moment  sanction. 

2.  The  value  of  the  stolen  goods  was  a 
material  element  of  fact  in  the  case,  as  bear- 
ing upon  the  presence  of  a  guilty  knowledge 
In  the  mind  of  the  defendant  when  she  pur- 
chased the  articles.  Considerable  evidence 
was  introduced  at  the  trial  upon  this  ques- 
tion of  fact  and  in  treating  of  this  subject, 
to  the  Jury,  the  court  said,  referring  to  evi- 
dence offered  by  the  people: .  "There  are  es- 
timates of  this  value  which  have  been  made 
oefore  you  by  men  of  experience  in  the  cloth- 
ing business,  and  in  the,  value  of  such  clothes 
as  these,  going  all  the  way,  as  I  understand 
it  from  $90  to  $140;  but  the  owner  of  the 
goods  himself,  who,  perhaps,  Is  a  competent 
judge  of  the  value  of  the  goods,  or  should  be, 
has  estimated  them  at  the  sum  of  $90,  which 
is  the  lowest  estimate  of  those  gentlemen  tai- 
lors who  came  here,  as  I  understand  It 
•  *  •  Assuming  that  the  value  of  these 
goods  was  $90,  which  is  the  lowest  estimate, 
the  offer  of  the  seller  to  her  was  to  take  just 
exactly  one-sixth  of  their  value.  He  offered 
to  throw  off  five-sixths  of  their  value  If  she 
would  purchase.  She,  having  failed  to  ob- 
tain from  him,  according  to  her  statement 
any  information  as  to  where  or  how  he  got 
the  goods,  offered  him  a  sum,  $12,  which  still 
further  reduced  the  price,  and  in  the  accept- 
ance of  which  the  seller  actually  threw  off 
from  the  value  of  the  goods,  estimated  at 
$90,  over  six-sevenths."  In  view  of  the  fact 
that  the  defendant  placed  three  or  four  wit- 
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n esses  upon  the  stand  who  testified  that  the 
goods  were  only  worth  from  $18  to  $21,  the 
statement  of  the  court  to  the  jury  upon  a 
matter  of  fact  as  to  the  value  cannot  be  sus- 
tained. The  value  of  this  property,  as  we 
have  seen,  was  pre-eminently  and  essentially 
a  question  of  fact,  for  the  jury,  and  in  no 
sense  a  question  of  law,  for  the  court.  It 
was  for  the  jury  alone  to  say  whether  the 
witnesses  of  the  people  or  the  witnesses  of 
the  defendant  told  the  truth  in  this  respect. 
And,  while,  under  the  constitution  (article  6, 
§  19),  the  judge  may  state  the  testimony  to 
the  jury,  yet  the  same  section  positively  for- 
bids the  judge  from  charging  the  jury  with 
respect  to  matters  of  fact.  The  portion  of 
the  charge  we  have  quoted,  as  to  the  value  of 
the  property,  embraces  no  element  of  law,  but 
Is  confined  solely  to  matters  of  fact,  and  is 
therefore  violative  of  the  provision  of  the 
constitution  of  this  state. 

3.  The  circumstances  tending  to  show  de- 
fendant's guilt  were  taken  up  by  the  court 
seriatim,  and  reviewed  argumentatlvely  by 
the  court  in  its  charge  to  the  Jury.  That  re- 
view of  the  evidence,  we  at  least  can  safely 
say,  did  the  prosecution's  cause  no  harm,  and 
the  defendant's  cause  no  good.  In  this  re- 
gard, we  quote  from  People  v.  Williams,  17 
Cal.  147,  approved  in  People  v.  Gordon,  88 
Cal.  426,  26  Pac.  502,  wherein  Justice  Bald- 
win used  the  following  language  in  a  crim- 
inal case:  "The  experience  of  every  lawyer 
shows  the  readiness  with  which  a  jury  fre- 
quently will  catch  at  intimations  of  the  court, 
and  the  great  deference  which  jurors  pay  to 
the  opinions  and  suggestions  of  the  presiding 
judge,  especially  in  a  closely-balanced  case, 
when  they  can  thus  shift  the  responsibility 
of  a  decision  of  the  issue  from  themselves  to 
the  court  A  word,  a  look,  or  a  tone  may 
sometimes,  in  such  cases,  be  of  great  or  even 
controlling  influence.  A  judge  cannot  be  too 
cautious,  in  a  criminal  trial,  in  avoiding  all 
Interference  with  the  conclusions  of  the  jury 
upon  the  facts."  For  the  foregoing  reasons 
the  judgment  and  order  are  reversed,  and  the 
cause  remanded  for  a  new  trial 

We  concur:  McFARLAND,  J.;  HARRI- 
SON, J.;  VAN  FLEET,  J. 
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PEOPLE  v.  WARD.   (No.  21,166.) 

(Supreme  Court  of  California.   Jan.  24,  1895.) 

Criminal  Prosecution  —  Preliminary  Examina- 
tion—Transcript OF  TbSTIMONT  —  Sl'FFlOIENCT 
of  Certificate  —  Larceny  —  Instructions  — 
Crbdibilitt  of  Witness. 

1.  Under  Pen.  Code,  $  869,  making  the  tran- 
script of  the  testimony  on  preliminary  exam- 
ination, when  certified  by  the  reporter  to  be 
a  "correct  statement"  of  such  testimony,  prima 
facie  evidence  thereof,  a  certificate  reciting  that 
the  transcript  is  a  "true  copy"  is  insuflicient. 

2.  The  certified  transcript  of  the  testimony 
at  the  preliminary  examination,  in  order  to  be 
admissible  at  the  trial,  must  show  affirmatively 
that  the  testimony  therein  set  out  was  taken 
at  the  examination  of  the  accused,  and  the  de- 
fect cannot  be  cured  by  oral  testimony. 
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3.  On  trial  for  larceny  of  a  cow,  where 
there  was  no  direct  evidence  of  a  taking  by  de- 
fendant, and  he  testified  that  he  obtained  the 
animal  by  a  trade  made  on  a  certain  day  in 
January,  with  one  who  testified  that  no  such 
trade  took  place,  and  that  defendant  was  not 
at  his  place  during  that  month,  defendant,  aft- 
er stating  that  he  was  at  such  place  during  that 
month,  should  be  allowed  to  state  whether  such 
witness  was  then  there,  since  the  statement 
would  affect  the  credibility  of  such  witness' 
testimony. 

4.  An  instruction  that  if  defendant  took 
possession  of  the  animal,  with  the  larceny  of 
which  he  was  charged,  by  virtue  of  a  trade  with 
one  then  having  possession,  and  such  trade  was 
made  by  defendant  in  good  faith,  he  was  not 
guilty,  though  the  other  party  to  the  trade  had 
stolen  the  animal,  is  erroneous,  the  good  faith 
of  the  trade  being  immaterial. 

5.  Such  instruction  is  inconsistent  with  an 
instruction  that,  if  defendant  had  no  connection 
with  the  original  fraudulent  taking,  he  could 
not  be  convicted,  and  that  his  subsequent  taking 
of  possession,  whether  in  good  or  bad  faith, 
would  not  be  larceny.  • 

In  bank.  Appeal  from  superior  court.  Or- 
ange county;  J.  W.  Towner,  Judge.  •• 

Richard  Ward  was  convicte*'  of  larceny, 
and  appeals.  Reversed. 

J.  W.  Ballard,  for  appellant.   Atty.  Gen. 
Hart,  for  the  People. 

HARRISON,  J.  The  appellant  was  con- 
victed of  having  stolen  a  cow,  and  was  sen- 
tenced to  imprisonment  in  the  state  prison 
for  the  term  of  two  years. 

1.  At  the  preliminary  examination  of  the 
defendant  before  the  committing  magis- 
trate, one  Bane  was  a  witness;  and  at  the 
trial  In  the  superior  court  the  prosecution, 
not  being  able  to  produce  Bane  before  the 
jury,  offered  to  read  In  evidence  what  was 
claimed  to  be  a  transcript  of  the  testimony 
given  by  him  at  that  examination.  This 
transcript  was  filed  with  the  papers  in  the 
case  against  the  defendant  that  had  been 
sent  up  by  the  committing  magistrate,  and 
had  the  following  indorsement:  "I  hereby 
certify  the  foregoing  to  be  a  true  copy  of 
the  testimony  and  the  proceedings  in  the 
within-entitled  action.  Anna  Grooms,  Re- 
porter." It  was  shown  at  the  trial  that  the 
magistrate  had  appointed  Miss  Grooms,  a 
shorthand  reporter,  to  take  the  testimony  at 
the  examination;  and  she  testified  that  the 
indorsement  had  been  made  by  her,  and  that 
the  document  from  which  they  proposed  to 
read  had  been  prepared  by  her  in  the  case 
against  the  defendant  before  the  examining 
magistrate.  The  document  itself  did  not, 
however,  have  the  title  of  any  court  or 
cause  in  which  the  testimony  was  taken, 
nor  the  time  at  which  it  was  taken.  The 
defendant  objected  to  the  reading  of  the 
proposed  testimony  upon  the  ground  that 
the  document  itself  did  not  show  when  or 
where  or  before  whom  it  had  been  given,  or 
that  it  had  been  taken  in  any  court,  and 
that  it  was  not  properly  certified.  The  court 
overruled  the  objection,  and  allowed  the  evi- 
dence to  be,  read,  to  which  ruling  defendant 
excepted.   The  right  of  the  defendant  in  a 
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criminal  prosecution  to  be  confronted  with 
the  witnesses  against  bun,  in  the  presence  of 
the  court,  is  one  of  the  fundamental  prin- 
ciples of  the  common  law,  and  can  be  taken 
from  him  only  by  the  provisions  of  some  ex- 
press statute.  As  this  is  a  right  clearly  con- 
nected with  his  personal  liberty,  any  statute 
purporting  to  impair  the  right  Is  to  be  liber- 
ally construed  in  his  favor;  and  whenever 
the  state,  in  its  prosecution  for  a  crime,  would 
offer  against  the  accused  the  testimony  of 
witnesses,  not  given  in  the  presence  of  the 
court,  it  must  point  to  a  statute  which  au- 
thorizes such  procedure,  and  bring  itself 
clearly  within  the  provisions  of  that  statute. 
People  v.  Mitchell,  64  Cal.  85,  27  Pac.  862. 
This  rule  has  been  established  in  this  state 
m  section  686  of  the  Penal  Code,  and  in  the 
same  section  there  Is  created,  as'  an  excep- 
tion to  the  rule:  "Where  the  charge  has  been 
preliminarily  examined  before  a  committing 
magistrate,  and  the  testimony  taken  down 
by  question  ;and  answer,  in  the  presence  of 
the  defendant  who  has  either  In  person  or 
by  counsel  cross-examined,  or  had  an  oppor- 
tunity to  cross-examine  the  witness,  the  dep- 
osition of  such  witness  may  be  read,  upon 
its  being  satisfactorily  shown  to  the  court 
that  he  is  dead  or  insane,  or  cannot  with 
due  diligence  be  found  within  the  state." 
The  manner  of  taking  this  testimony  is  pre- 
scribed in  section  869  of  the  same  Code,  and 
the  two  sections  are  to  be  taken  together. 
People  v.  Morine,  64  Cal.  575.  Section  869 
provides  that  the  examining  magistrate  may 
appoint  a  shorthand  reporter,  who  may 
take  down  the  testimony  in  shorthand,  and 
that  "the  reporter  shall  within  ten  days  after 
the  close  of  the  examination  transcribe 
into  longhand  writing  his  said  shorthand 
notes,  and  certify  and  file  the  same  with 
the  county  clerk  of  the  county,  or  city  and 
county,  In  which  the  defendant  was  exam- 
ined, and  shall  In  all  cases  file  his  original 
notes  with  said  clerk,"  and  that  the  tran- 
script of  the  reporter,  "when  written  out 
in  longhand,  and  certified  as  being  a  cor- 
rect statement  of  such  testimony  and  pro- 
ceedings in  the  case,  shall  be  prima  facie 
a  correct  statement  of  such  testimony  and 
proceedings."  The  requirement  that  the  re- 
porter shall  certify  to  his  transcript  that 
It  Is  "a  correct  statement  of  such  testi- 
mony" is  essential  to  its  competency  as 
evidence  against  the  accused,  and  is  not  sat- 
isfied by  his  certificate  that  it  Is  "a  true 
copy  of  the  testimony."  When  the  testi- 
mony Is  taken  in  shorthand,  and  is  after- 
wards written  out  in  longhand  by  the  re- 
porter, the  statute  does  not  require  it  to 
be  signed  by  the  witness,  but,  as  a  substi- 
tute, requires  the  reporter  to  certify  that  It 
Is  a  correct  "statement"  of  the  testimony. 
The  testimony  thus  written  out  by  the  re- 
porter is  the  original  testimony  of  the  wit- 
ness, and  his  certificate  gives  it  the  same 
authentication  as  does  the  subscription  by 
the  witness  himself  when  the  testimony  Is 


originally  taken  in  longhand.  The  reporter 
is  no  more  at  liberty  to  substitute  a  copy 
of  this  testimony  for  the  original  statement, 
which  he  Is  required  to  write  out  in  long- 
hand, than  would  be  the  magistrate  to  sub- 
stitute a  copy  of  the  testimony  taken  by 
him.  The  transcript  of  the  testimony  should, 
moreover,  be  so  authenticated  that  an  In- 
spection of  it  will  show  that  it  is  testimony 
which  was  taken  at  the  preliminary  exam- 
ination of  the  accused  who  Is  then  on  trial, 
and  must  not  depend  upon  the  memory  of 
the  magistrate  or  of  the  reporter.  To  al- 
low oral  proof  at  the  trial  for  the  purpose  of 
showing  against  what  defendant,  or  upon 
what  charge,  or  at  what  time  the  testimony 
was  taken,  reduces  the  proceeding  from  a 
record  required  by  the  statute  to  the  mem- 
ory of  the  reporter,— shadowy  or  clear,  ac- 
cording to  the  length  of  intervening  time  or 
the  number  of  examinations  that  he  may 
have  reported.  See  People  v.  Carty,  77  Cal. 
215,  19  Pac.  490.  In  the  present  case  the 
reference  In  the  certificate  of  the  reporter 
to  the  "wltnln-entiued  action"  has  no  effect 
In  identifying  the  "copy  of  the  testimony" 
with  the  examination  of  the  defendant, 
since  it  appears  by  the  bill  of  exceptions 
that  the  copy  so  certified  does  not  contain 
the  name  of  any  court  or  cause. 

2.  The  appellant  claimed  In  his  defense 
that  on  the  21st  of  January  he  had  received 
the  cow  from  Bane  in  a  trade  with  him 
for  a  pasture  bill,  while  Bane,  in  the  testi- 
mony which  was  read  to  the  jury,  stated 
that  he  had  not  traded  any  cow  to  the  de- 
fendant at  any  time  in  January.  Upon  his 
cross-examination,  Bane  stated:  "I  cannot 
remember  of  seeing  defendant,  Ward,  at  any 
place  In  San  Bernardino  county,  during  Jan- 
uary. He  was  not  at  my  place  In  San  Ber- 
nardino county."  The  defendant  testified 
in  his  own  behalf  that  he  went  to  Bane's 
ranch  on  Tuesday,  the  23d  of  January,  and 
arrived  there  about  4  o'clock  in  the  even- 
ing. He  was  then  asked,  "Was  Bane  there 
at  the  ranch  when  you  got  there?"  Upon 
the  objection  of  the  prosecution  to  this 
question  as  Irrelevant,  incompetent,  and  im- 
material, the  court  refused  to  allow  the  de- 
fendant to  answer.  This  was  error.  The 
main  issue  before  the  jury  was  whether  the 
defendant  took  the  cow  from  the  pasture 
himself,  or  whether  it  was  taken  by  some 
one  else,  from  whom  he  received  It  There 
was  no  direct  evidence  to  connect  the  de- 
fendant with  the  taking,  and  his  statement 
that  he  took  the  cow  In  a  trade  with  Bane 
would,  In  the  absence  of  other  evidence,  have 
justified  the  jury  In  acquitting  him.  Bane's 
statement,  however,  that  he  had  not  traded 
with  him,  if  believed,  showed  the  falsity  of 
the  defendant's  claim,  and  placed  him  in 
the  position  of  having  the  possession  of  the 
stolen  cow  without  accounting  for  such  pos- 
session. The  respective  credibility  of  Bane 
and  the  defendant  became  important  If 
Bane's  statement  that  the  defendant  was 
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not  at  his  ranch  in  January  was  false,  the 
jury  might  have  distrusted  his  other  tes- 
timony. If  Bane  was  at  the  ranch  when 
the  defendant  got  there,  the  Jury  might 
hare  believed  that  Bane  had  testified  falsely 
in  stating  that  the  defendant  was  not  at 
his  place  in  January.  Hence,  the  defendant 
should  have  been  permitted  to  answer  the 
question. 

The  court  gave  to  the  jury  the  following 
instruction:  "If  you  believe,  gentlemen,  from 
the  evidence,  that  the  defendant  traded  for 
the  said  cow  from  one  John  M.  Bane,  and 
that  he  took  and  had  possession  of  the  same 
by  reason  of  such  purchase,  although  you 
may  believe  from  the  evidence  that  it  had 
been  stolen  by  the  said  Bane,  you  are  in- 
structed that  such  a  taking,  If  in  good  faith, 
would  not  constitute  larceny  by  this  defend- 
ant, and  in  that  case  you  will  find  the  de- 
fendant not  guilty."  This  instruction  was 
in  the  form  requested  by  the  defendant,  ex- 
cept that  the  words  "if  in  good  faith"  were 
Inserted  by  the  court,  and  the  defendant 
claims  that  such  modification  of  the  instruc- 
tion made  it  erroneous.  The.  effect  of  this 
modification  was  to  tell  the  Jury  that  It  was 
incumbent  upon  the  defendant  to  establish 
his  good  faith  in  trading  with  Bane  for  the 
cow,  even  if  they  should  believe  that  he  had 
not  been  connected  with  the  original  taking, 
and  had  not  known  of  the  theft  until  after  it 
had  been  completed.  If  the  defendant  had 
no  connection  with  the  taking  of  the  cow, 
and  did  not  know  that  it  had  been  stolen 
until  the  time  of  his  trade  with  Bane,  the 
question  of  good  or  bad  faith  in  making  this 
contract  would  be  immaterial  Curlin  v. 
State,  23  Tex.  App.  683,  5  S.  W.  186: 
Boyd  v.  State,  24  Tex.  App.  570,  6  S.  W. 
853.  The  crime  of  larceny  is  distinct  from 
that  of  receiving  stolen  goods,  and  proof  of 
the  latter  crime  is  insufficient  to  convict  a 
person  who  is  accused  of  the  former.  The 
Instruction  thus  given  is  also  inconsistent 
with  the  following  instruction  given  by  the 
court:  "Before  you  can  convict  defendant 
you  must  believe  beyond  a  reasonable  doubt 
that  he  is  guilty  of,  or  in  complicity  with, 
the  original  fraudulent  taking,  and  any  sub- 
sequent connection  after  the  taking  would 
not  be  larceny  in  him,  either  in  good  or  bad 
faith;  and  if  you  believe  that  the  defend- 
ant traded  for  the  cow  from  Bane,  or  any 
other  party,  after  the  felonious  taking,  either 
in  good  or  bad  faith,  he  is  not  guilty  of 
larceny,  and  you  must  acquit  him."  By 
this  Instruction  the  Jury  were  told  that,  if 
the  defendant  had  no  connection  with  the 
original  taking,  the  question  of  good  or  bad 
faith  in  receiving  the  cow  from  Bane  was 
immaterial,-  whereas  in  the  other  Instruction 
they  were  told  that  It  was  essential  that 
he  should  have  received  it  In  good  faith. 
The  judgment  and  order  are  reversed. 

We  concur:  GAROUTTE,  J.;  VAN 
FLEET,  J. 


McFARLAND,  J.  I  concur  In  the  Judg- 
ment upon  the  last  two  points  discussed  in 
the  opinion.  As  to  the  first  point,  I  express 
no  opinion. 

(105  Cat.  669) 

PEOPLE   v.   DEMASTERS.   (No.  21,170.) 
(Supreme  Court  of  California.  Jan.  26,  1895.) 
Assault  with  Intent  to  Commit  Mat  rem  — 
Charge  on  Simple  Assault— Ebbo- 
nbocs  Refusal. 

1.  Uhder  Pen.  Code,  §  1127,  requiring  the 
court  to  state  to  the  jury  all  matters  of  law 
necessary  for  their  information,  and  section 
1159,  providing  that  "the  jury  may  find  the  de- 
fendant guilty  of  any  offense  the  commission 
of  which  is  necessarily  included  in  that  with 
which  he  is  charged,"  it  was  error  for  the  court, 
on  a  trial  for  assault  with  intent  to  commit 
mayhem,  to  refuse  to  charge  on  simple  assault, 
though  a  request  therefor  was  not  made  till 
after  argument,  and  a  rule  of  court  provided 
that  requests  to  instruct  should  be  presented 
before  argument. 

2.  The  word  "bite"  is  not  equivalent  to  the 
word  "slit,"  as  used  in  Pen.  Code,  §  203,  defin- 
ing "mayhem." 

Commissioners'  decision.  In  bank.  Appeal 
from  superior  court,  Tulare  county;  Wheaton 
A.  Gray,  Judge. 

W.  F.  Demasters  was  convicted  of  an  as- 
sault with  intent  to  commit  mayhem,  and  ap- 
peals. Reversed. 

Roth  &  McFadzean,  for  appellant  Atty. 
Gen.  Hart,  for  the  People. 

HAYNES,  C.  The  information  charged 
that  the  defendant  "did  willfully,  unlawfully, 
and  feloniously  assault  one  James  Crawford 
with  intent  to  commit  mayhem."  At  the 
conclusion  of  the  evidence  certain  written  re- 
quests to  instruct  the  jury  were  submitted 
by  counsel  for  defendant,  and  at  the  conclu- 
sion of  the  argument  these  and  also  certain 
instructions  prepared  by  counsel  for  the  peo- 
ple were  given,  and  following  these  the  court 
gave  certain  other  instructions  of  its  own  mo- 
tion, and  was  proceeding  to  instruct  the  Jury 
as  to  the  form  of  their  verdict,  when  counsel 
for  defendant,  Mr.  Roth,  said:  "If  the  court 
please,  have  you  forgotten  an  instruction  as 
to  the  degrees?  There  are  two  degrees.  The 
Court:  You  have  offered  no  Instruction  on 
that  subject.  Mr.  Roth:  I  thought  it  custom- 
ary for  the  court  to  give  those  Instructions. 
The  Court:  I  was  going  to  instruct  them  as 
to  the  form  of  the  verdict  Mr.  Roth:  Very 
well,  the  form  may  give  it."  Thereupon  the 
court  instructed  the  jury  that,  if  they  found 
the  defendant  guilty  of  an  assault  with  In- 
tent to  commit  mayhem,  their  "verdict  should 
be,  'We,  the  jury,  And  the  defendant  guilty 
of  an  assault  with  intent  to  commit  maynem.' 
Should  you  find  the  defendant  not  guilty,  the 
form  of  your  verdict  should  be,  'We,  the  jury, 
find  the  defendant  not  guilty/  "  "Mr.  Roth: 
I  would  like  to  ask,  can  we  have  an  instruc- 
tion as  to  the  degree  of  this  crime?  I  think 
the  charge  includes  the  charge  of  simple  as- 
sault" The  court  replied,  in  substance,  that 
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a  rule  of  that  court  required  a  party  who  de- 
sired Instructions  given  to  present  them  to 
the  court  before  the  argument;  that  it  did 
not  like  to  take  chances  on  giving  an  instruc- 
tion on  the  spur  of  the  moment,  and  declined 
to  instruct  the  jury  upon  that  subject. 

The  court  erred  in  not  instructing  the  jury 
as  requested.  Section  1127,  Pen.  Code,  pro- 
vides: "In  charging  the  jury  the  court  must 
state  to  them  all  matters  of  law  necessary 
for  their  information.  Either  party  may  pre- 
sent to  the  court  any  written  charge,  and  re- 
quest that  it  be  given.  If  the  court  thinks 
it  correct  and  pertinent,  it  must  be  given; 
if  not,  It  must  be  refused."  Section  1159, 
Pen.  Code,  provides:  "The  jury  may  find  the 
defendant  guilty  of  any  offense  the  commis- 
sion of  which  is  necessarily  included  in  that 
with  which  he  Is  charged,  or  of  an  attempt 
to  commit  the  offense;"  and  a  charge  of  an 
assault  with  intent  to  commit  mayhem,  mur- 
der, robbery,  or  any  offense  involving  vio- 
lence to  the  person,  necessarily  includes  the 
assault.  The  rule  of  court  referred  to  may 
be  proper  and  beneficial  as  a  general  rule, 
and,  when  applied  to  doubtful  and  contro- 
verted questions  of  law,  ought  tov  be  usually 
adhered  to;  but,  as  was  said  in  Pickett  v. 
Wallace,  54  Cal.  148:  "Rules  of  court  are 
but  a  means  to  accomplish  the  ends  of  jus- 
tice, and  it  is  always  in  the  power  of  the 
court  to  suspend  its  own  rules,  or  except  a 
particular  case  from  their  operation,  when- 
ever the  purposes  of  justice  require  it" 
The  instruction  desired  by  the  defendant 
was  one  usually  given  by  courts  of  their  own 
motion.  If  the  court  had  overlooked  it,  and 
counsel  had  not  called  the  attention  of  the 
court  to  the  omission,  a  different  question 
would  be  presented;  but  in  this  case  the  ob- 
servance of  the  rule  operated  to  subvert  Its 
object,  viz.  to  promote  the  purposes  of  jus- 
tice. Having  made  the  ruling,  the  defend- 
ant's motion  for  a  new  trial  should  have 
been  granted  upon  that  ground.  Respond- 
ent's contention  that  the  omission  or  refusal 
of  the  court  to  instruct  the  jury  that  they 
might  find  the  defendant  guilty  of  assault 
was  proper,  because  "the  crime  was  the 
greater  one  or  none  at  all,"  is  without  merit 
Cases  for  murder,  where  the  court  refused 
to  Instruct  that  a  verdict  for  manslaughter 
might  be  found,  are  broadly  distinguishable 
from  the  case  at  bar,  since  here  an  assault  is 
directly  charged;  and,  if  no  assault  was 
.  made,  the  higher  offense  could  not  be  com- 
mitted. See  People  v.  Defoor,  100  Cal.  150, 
34  Pac.  042. 

The  words  "or  bite  the  lip,"  used  in  the 
third  instruction  given  at  the  request  of  the 
prosecution,  is  not  the  equivalent  of  the  word 
"slit,"  used  in  section  203  of  the  Penal  Code. 
If  this  injury  to  the  lip  was  such  as  to  con- 
stitute mayhem,  the  defendant  should  have 
been  charged  with  that  offense;  but,  as  it  is 
not  claimed  that  the  bite  amounted  to  may- 
hem, the  instruction  should  have  followed 
the  statutory  definition,  and  used  the  word 


"slit"  Since  the  case  itself  proves  that  the 
lip  may  be  bitten  In  such  a  manner  as  not 
to  amount  to  mayhem,  it  follows  that  the  in- 
tent to  "bite"  is  not  necessarily  the  equiva- 
lent of  an  intent  to  "silt"  The  judgment 
and  order  appealed  from  should  be  reversed, 
and  a  new  trial  ordered. 

We  concur:  VANCLIEF,  C;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  ordered. 

(105  Cal.  666) 

JOHNSON  v.  SUPERIOR  COURT  OF  NA- 
PA COUNTY.    (No.  15,982.) 

(Supreme  Court  of  California.   Jan.  26,  1895.) 

Administration  op  Estate  —  Notice  to  Credit- 
ors—Mandamus. 

1.  Under  Code  CiT.  Proc.  §  1490,  providing 
that  in  the  administration  of  a  decedent's  es- 
tate notice  to  creditors  shall  be  published  as 
often  as  the  court  shall  direct,  but  not  less 
than  once  a  week  for  four  weeks,  and  that  the 
court  may  direct  additional  notice,  the  court 
canuot,  after  due  publication  of  the  notice  as 
ordered,  and  after  the  time  for  the  presentation 
of  claims  has  elapsed,  order  additional  notice 
to  be  given,  and  thereby  extend  the  time  for 
the  presentation  of  claims. 

2.  Where  the  court  recognizes  the  publi- 
cation already  given  as  notice,  but  refuses  to 
sign  an  order  stating  that  due  proof  of  pub- 
lication had  been  given  until  additional  no- 
tice has  been  given  tbe  time  for  the  presenta- 
tion of  claims  having  already  expired,  man- 
damus will  lie  to  compel  him  to  do  so. 

In  Bank. 

Petition  by  F.  E.  Johnson,  administrator 
of  the  estate  of  James  Riley,  deceased, 
against  the  superior  court  of  Napa  county 
for  a  writ  of  mandamus.  Granted. 

Stanley,  Hayes,  McEnerney  &  Bradley,  for 
petitioner.  T.  B.  Hutchinson,  for  respond- 
ent 

TEMPLE,  J.  This  is  an  application  ior  a 
writ  of  mandate  to  compel  the  superior  court 
of  Napa  county  to  make  a  decree  showing 
that  due  notice  to  creditors  has  been  given 
in  the  above  estate.  The  order  for  the  publi- 
cation of  the  notice  was  made  June  11,  1894, 
and  directed  its  publication  once  a  week  for 
four  weeks.  The  paper  in  which  it  was  to 
be  published  was  not  designated.  The  publi- 
cation was  made  as  directed  in  the  Napa 
Daily  Journal,  the  first  publication  being  on 
July  12,  1894.  The  value  of  the  estate  was 
less  than  $10,000,  and  accordingly  creditors 
were  required  in  the  notice  to  present  their 
claims  within  four  months  after  the  first  pub- 
lication. December  3,  1894,  due  proof  of  pub- 
lication was  filed  in  the  probate  court  of 
Napa  county,  and  presented  to  the  court, 
which  was  asked  to  decree  that  due  publica- 
tion of  the  notice  to  creditors  had  been  made. 
The  court  refused  to  make  the  order,  not, 
however,  objecting  that  the  proof  was  In- 
sufficient but  because  the  judge  thought  the 
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publication  In  the  newspaper  selected  did  not 
give  sufficient  notice.  In  his  answer  to  the 
petition  herein  the  respondent  makes  the  fol- 
lowing statement  as  to  his  action  in  the  mat- 
ter: "That  upon  such  showing  the  court  was 
not  satisfied  that  due  notice  had  been  given 
to  the  creditors  of  said  James  Riley,  deceas- 
ed, and  therefore  announced  that  it  believed 
It  was  its  duty  to  cause  additional  notice  to 
be  given  to  the  creditors  of  said  deceased, 
especially  any  creditor  who  might  live  or  re- 
side in  Pope  Valley.  That  said  administra- 
tor was  then  and  there  questioned  by  the 
court  concerning  the  place  of  residence  of 
said  deceased  prior  to  and  at  the  time  of  his 
death,  and  where  he  did  business,  and  where 
his  creditors  would  likely  be;  and  the  court, 
from  said  examlnation.was  of  the  opinion  that 
the  creditors  of  said  deceased,  if  any,  would 
be  residents  of  Pope  Valley  and  St.  Helena. 
The  court  further  believed,  and  so  stated  to 
said  administrator,  that,  in  the  opinion  of  the 
court,  said  notice  thus  published  in  the  Napa 
Daily  Journal  was  a  notice  In  form  only,  and 
did  not  give  due  notice  to  the  creditors  of  said 
deceased;  and  the  court  believed  that  It  was 
Its  duty  to  require  additional  notice  to  be 
given  in  the  case,  especially  to  any  creditor 
who  might  live  in  Pope  Valley.  The  court 
then  and  there  in  open  court  made  an  order 
In  said  case  that  said  administrator  give  four 
weeks'  additional  notice  to  the  creditors  of 
said  estate  by  posting  a  copy  of  the  notice 
published  in  said  Napa  Daily  Journal  for  four 
weeks  in  two  public  places  In  Pope  Valley 
(naming  the  places),  and  directed  the  admin- 
istrator to  prepare  the  order.  That  it  is  the 
usual  practice  In  the  said  superior  court,  under 
and  in  accordance  with  the  rules  of  said  court 
in  all  probate  matters,  for  an  attorney  repre- 
senting the  estate  to  prepare  all  formal  orders 
in  probate  for  the  court,  and  the  court  on 
that  occasion  believed  that  the  administrator 
herein  would  do  so,  petitioner  herein  acting  as 
his  own  attorney  in  said  estate.  That  said  order 
gave  the  creditors  but  four  weeks'  additional 
tune  in  which  to  present  their  claims  from 
the  date  of  posting  said  notice,  and  said  ad- 
ministrator was  informed  by  the  court  that 
at  the  expiration  of  such  time  the  court  would 
sign  an  order  declaring  that  due  notice  to 
creditors  in  said  estate  had  been  given."  A 
demurrer  was  Interposed  to  the  petition,  but 
we  understand  that  It  is  not  insisted  upon  or 
is  submitted  to  be  decided  after  a  considera- 
tion of  the  whole  case.  The  petitioner,  on  the 
other  hand,  does  not  desire  to  introduce  any 
evidence,  but  the  case  is  submitted  on  the 
facts  stated  in  the  answer. 

Section  1490  of  the  Code  of  Civil  Procedure 
requires  the  notice  to  be  published  in  "some 
newspaper  of  the  county,  •  *  *  as  often 
as  the  judge  or  court  shall  direct,  but  not  less 
than  once  a  week  for  four  weeks;"  and  pro- 
vides that  "the  court  or  judge  may  also 
direct  additional  notice  by  publication  or  post- 
ing." The  notice  must  require  all  persons 
having  claims  against  the  estate  to  present 


them  to  the  executor  or  administrator.  Sec- 
tion 1491  provides  that  the  time  expressed  in 
the  notice  for  the  presentation  of  claims  must 
be  ten  months  after  its  first  publication  when 
the  estate  exceeds  In  value  $10,000,  and  four 
months  when  it  does  not  Under  these  pro- 
visions we  think  the  judge,  when  he  made 
the  order  for  the  publication  of  notice,  might 
have  also  directed  additional  notice,  and  that 
he  could  have  done  so  afterwards  within  the 
period  allowed  for  the  presentation  of  claims. 
So;  too,  when  proof  was  made,  the  judge 
could  have  determined  that  the  publication 
did  not  give  notice  to  the  creditors.  Had  he 
so  determined,  his  action  could  not  have  been 
reviewed  in  a  proceeding  of  this  character. 
Upon  so  determining  it  would  have  been  his 
duty  to  direct  notice  to  be  given  as  though 
there  had  been  no  previous  attempt  to  do  so, 
and  the  time  for  the  presentation  of  claims 
would  beg'n  to  run  only  from  the  giving  of 
the  new  notice.  But,  recognizing  the  publica- 
tion already  made  as  notice,  though,  In  the 
opinion  of  the  judge,  not  the  best  notice,  he 
could  not  extend  the  time  for  the  presentation 
of  claims  by  then  ordering  additional  notice. 
This  is  precisely  what  the  respondent  attempt- 
ed to  do,  for  he  says  that  at  the  expiration  of 
thq  four  weeks  he  would  have  signed  the  order, 
and  that,  when  he  refused  to  sign  the  order 
presented  to  him,  he  so  informed  the  peti- 
tioner. The  demurrer  is  overruled,  and  it  is 
ordered  that  a  peremptory  writ  issue  as 
prayed  for. 

We  concur:  BEATTY,  O.  J.;  McFARLAND, 
J.;  GAROUTTE,  J.;  VAN  FLEET,  J.;  HAR- 
RISON, J.;  HENSHAW,  J. 


(106  Cal.  674) 
In  re  CLISHAM.   (No.  21,179.) 
(Supreme  Court  of  California.  Jan.  26,  1895.) 

IlTTOXICATINO    LlQUOBS  —  BULLING    WITHOUT  LI- 
CENSE— Sufficiency  of  Complaint. 

A  complaint  which  merely  charges  de- 
fendant with  carrying  on  "the  business  of  sell- 
ing liguor"  without  a  license  does  not  charge  a 
violation  of  an  ordinance  which  requires  a 
license  for  "keeping  or  conducting  a  bar-room, 
saloon  or  other  place  where  vinous,  spirituous 
or  malt  liquors  ere  sold  *  •  *  to  be  drank 
upon  the  premises." 

In  bank. 

Petition  by  William  Cllsham  for  a  writ  of 
habeas  corpus  for  the  purpose  of  obtaining 
his  discharge  from  the  custody  of  the  author- 
ities of  the  city  of  San  Luis  Obispo,  Cal.,  to 
which  he  was  committed  on  conviction  for 
violation  of  a  city  ordinance.  Petitioner  dis- 
charged. 

E.  P.  Cole  and  Graves  &  Graves,  for  appel- 
lant   W.  H.  Spencer,  for  respondent. 

GAROUTTE,  J.  The  prisoner  asks  to  be 
discharged  upon  habeas  corpus,  and  his  peti- 
tion shows  facts  entitling  him  to  such  dis- 
charge. An  ordinance  of  the  city  of  San 
Luis  Obispo  provides  as  follows: 

"Sec  14.  A  license  must  be  procured  from 
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the  city  tax-collector,  • '  *  *  and  a  li- 
cense tax  must  be  paid  therefor  for  engaging 
in  carrying  on  or  pursuing  every  business  or 
occupation  mentioned  hereinafter  in  this  ordi- 
nance, within  the  corporate  limits  of  the  city 
of  San  Luis  Obispo,  as  follows:    *    *  *. 

"Sec.  26.  For  each  bar-room,  saloon  or  oth- 
er place  where  vinous,  spirituous  or  malt  liq- 
uors are  sold  by  the  glass,  bottle  or  other- 
wise, to  be  drank  upon  the  premises  where 
sold,  twenty-five  dollars  per  quarter." 

The  petitioner  was  prosecuted  and  convict- 
ed for  a  violation  of  the  foregoing  ordinance, 
and  is  now  held  a  prisoner  by  virtue  of  a 
commitment  based  upon  such  conviction. 
The  complaint  does  not  state  a  cause  of  ac- 
tion. It  is  fatally  defective  in  not  bringing 
the  acts  of  petitioner  within  the  prohibitions 
found  in  the  ordinance.  A  license  is  requir- 
ed for  keeping  or  conducting  a  bar-room,  sa« 
loon,  or  other  place  where  vinous,  spirituous, 
or  malt  liquors  are  sold,  to  be  drank  up- 
on the  premises.  The  complaint  charges 
the  prisoner  with  carrying  on  "the  busi- 
ness of  selling  liquor."  Upon  the  slight- 
est inspection  of  the  ordinance,  It  will  be  per- 
ceived that  It  does  not  forbid  "the  business  of 
selling  liquor."  No  reference  Is  made  In  the 
complaint  to  that  part  of  the  ordinance  refer- 
ring to  "a  saloon  or  bar-room  or  other  place"; 
and,  conceding  the  term  "liquor"  to  be  broad 
enough  to  Include  "vinous,  spirituous  or  malt 
liquors,"  still  the  complaint  contains  no  alle- 
gation that  the  liquors  were  to  be  drank  upon 
the  premises  where  sold;  and  this  element 
of  the  ordinance  Is  certainly  a  most  material 
one,  and  must  necessarily  form  a  material 
element  in  the  case.  The  allegations  of  the 
complaint  are  broad  enough  to  include  a  deal- 
er who  sells  liquor  by  wholesale,  and  not  to 
be  dranK.  upon  the  premises,  yet  the  ordi- 
nance covers  no  such  case.  The  allegations 
of  the  complaint  are  sufficiently  broad  to  In- 
clude a  retail  vendor  who  travels  about  the 
country  selling  liquors,  and  who  has  no  "bar, 
or  saloon  or  other  place";  yet  the  ordinance 
does  not  cover  that  case.  The  prisoner  Is 
committed  for  the  offense  "charged  In  the 
complaint,"  and  the  commitment  necessarily 
falls  with  the  complaint.  We  conclude  that 
the  allegations  of  the  complaint  charge  no 
violation  of  any  ordinance  of  the  city  of  San 
Luis  Obispo  to  which  our  attention  has  been 
directed.  For  the  foregoing  reasons  the  pris- 
oner Is  discharged. 

We  concur:  BEATTY,  0.  J.;  McFAR- 
LAND,  J.;  HARRISON,  J.;  VAN  FLEET, 
J.;  TEMPLE,  J.;  HENSHAW,  J. 


(105  Cal.  «7«) 

PEOPLE  v.  SMITH.   (No.  21,163.) 
(Supreme  Court  of  California.  Jan.  28,  1895.) 
Criminal  Law— -Instructions. 
1.  An  instruction  to  the  jury  that  "their 
opinion  of  the  guilt  of  the  defendant,  based 
upon  the  evidence  in  this  case,  must  nearly  ap- 


proach absolute  certainty;  that  is,  a  condi- 
tion of  their  minds  so  perfect,  complete,  and 
unconditional  as  to  exclude  the  possibility  of  a 
doubt," — is  properly  refused,  as  belief  beyond 
a  reasonable  doubt  of  the  guilt  of  the  accused 
is  alone  required. 

2.  An  instruction  in  regard  to  making  one 
a  principal  in  a  crime  who  aids  in  its  commis- 
sion is  presumably  injurious,  where  there  is  no 
evidence  to  base  it  upon,  but  this  presumption 
may  be  rebutted  by  an  affirmative  showing 
that  the  error  was  harmless. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Nevada  county; 
John  Caldwell,  Judge. 

The  defendant,  George  B.  Smith,  was  con- 
victed of  manslaughter.  From  an  order 
denying  a  motion  for  new  trial,  defendant 
appeals.  Affirmed. 

A.  J.  Ridge  and  C.  W.  Cross,  for  appellant. 
Atty.  Gen.  Hart,  for  the  People. 

VAN  CLIEF,  C.  Upon  an  Information  ac- 
cusing him  of  the  crime  of  murder,  the  de- 
fendant was  convicted  of  manslaughter,  and 
sentenced  to  imprisonment  in  the  state  pris- 
on for  the  term  of  five  years,  and  has  ap- 
pealed from  the  judgment,  and  from  an  or- 
der denying  his  motion  for  a  new  trial. 

1.  Counsel  for  appellant  contends  that  the 
verdict  of  the  Jury  Is  contrary  to  the  evi- 
dence. No  particular  In  which  the  verdict 
Is  claimed  to  be  contrary  to  the  evidence  is 
specified  either  In  the  brief  of  counsel  for 
appellant  or  in  the  bill  of  exception;  and, 
though  the  evidence  is  wholly  circumstan- 
tial, It  strongly  tends  to  prove  that  the  de- 
fendant committed  the  crime  of  which  he 
was  found  guilty,  and  appears  to  be  suffi- 
cient to  Justify  the  verdict. 

2.  It  is  contended  that  the  court  erred 
in  refusing  to  give  to  the  jury  the  following 
Instruction:  "(2)  The  Jury  are  directed  that 
their  opinion  of  the  guilt  of  the  defendant, 
based  upon  the  evidence  In  this  case,  must 
nearly  approach  absolute  certainty;  that  Is, 
a  condition  in  their  minds  so  perfect,  com- 
plete, and  unconditional  as  to  exclude  the 
possibility  of  a  doubt"  This  requested  in- 
struction is  obviously  erroneous,  in  that  it 
requires  a  condition  in  the  minds  of  the 
jurors  which  shall  exclude  "the  possibility 
of  a  doubt,"  whereas  the  law  requires  only 
a  belief  to  that  degree  of  moral  certainty 
which  excludes  all  reasonable  doubt  of  the 
guilt  of  the  accused.  And  this  legal  quali- 
fication of  the  doubt  to  be  excluded  Implies 
the  "possibility"  of  unreasonable  doubt, 
which  the  requisite  degree  of  belief  need  not 
exclude. 

3.  At  the  request  of  the  district  attorney, 
the  court  instructed  the  jury  as  follows: 
"The  jury  are  Instructed  that  all  persons 
concerned  In  the  commission  of  a  crime, 
whether  It  be  a  felony  or  a  misdemeanor, 
and  whether  they  directly  commit  the  act 
constituting  the  offense,  or  aid  and  abet  in 
its  commission,  or,  not  being  present,  have 
advised  and  encouraged  its  commission;  and 
all  persons  counseling,  advising  or  encourag- 


Digitized  by 


CaL)  80BERANES  t>.  SOBERANES.  89 


log  children  ander  the  age  of  fourteen  years, 
lunatics,  or  idiots  to  commit  any  crime,  or 
who  by  fraud,  contrivance,  or  force  occa- 
sion the  drunkenness  of  another  for  the 
purpose  of  causing  him  to  commit  any 
crime,  or  who  by  threats,  menaces,  com- 
mand, or  coercion  compel  another  to  commit 
any  crime,— are '  principals  In  any  crime 
so  committed."  Appellant  contends  that 
there  Is  no  evidence  of  the  hypothetical 
facts  upon  which  this  instruction  was  based; 
that  the  propositions  of  law  therein  stated 
are  merely  abstract  propositions,  having  no 
concrete  connection  with  the  evidence;  and 
that  they  probably  bad  the  effect  to  confuse 
or  mislead  the  jury  to  the  prejudice  of  the 
defendant  It  It  true  that  there  was  no 
evidence  substantially  tending  to  prove  any 
fact  stated  In  either  of  the  propositions  of 
which  the  instruction  is  composed,  except 
that  defendant  alone  committed  the  crime 
of  which  he  was  convicted;  and  the  only 
question  to  be  decided  is  whether  or  not  it 
affirmatively  appears  from  the  record  that 
the  jury  could  not  have  been  misled  or  con- 
fused by  the  Instruction  to  the  prejudice  of 
the  defendant,  for,  while  it  is  well  settled 
that  such  an  Instruction  is  erroneous,  and 
therefore  presumably  injurious,  yet  the  pre- 
sumption of  Injury  may  be  rebutted  and 
overcome  by  an  affirmative  showing  or  ap- 
pearance upon  the  record  that  the  error  was 
harmless,  and  I  think  It  so  appears  in  this 
case,  since  the  jury  was  Imperatively  in- 
structed that  "unless  the  jury  are  entirely 
satisfied  from  the  evidence  that  the  defend- 
ant, and  no  other  person,  killed  the  de- 
ceased, they  should  acquit  the  defendant" 
I  think  the  judgment  and  order  should  be 
affirmed. 

We  concur:   BELCHER,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 

m  Cal.  1) 

SOBERANES   v.   SOBERANES.   (No.  15,- 
462.) 1 

(Supreme  Court  of  California.  Jan.  28,  1895.) 
RsviBW  oji  Appeal — Cancellation  o»  Dkbd — 
Capacity. 

1.  Evidence  that  is  really  and  substan- 
tially conflicting  will  not  be  considered  upon  ap- 
peal. 

2.  The  evidence  showed  that  the  grantor 
was  an  illiterate  woman,  and  was  ignorant  of 
business  outside  of  her  honsehold  and  domes- 
tic affairs,  but  had  Rood  natural  intellectual 
faculties,  and  that  alter  the  execution  of  the 
deed  in  question,  she  had  given  to  some  of  the 
witnesses  her  motive  for  making  it  Held,  that 
the  grantor  had  sufficient  capacity  to  execute 
*  deed. 

In  bank.  Appeal  from  superior  court,  Mon- 
terey county;  James  F.  Breen,  Judge. 

Action  brought  by  Benito  Soberanes,  guard- 
Ian  ad  litem,  to  set  aside  deed  given  by  plain- 
tiff. Isabel  Soberanes,  to  defendant,  Abel  So- 

4  For  opinion  on  rehearing,  see  39  Pac  527. 


beranes,  on  ground  of  plaintiff's  mental  Inca- 
pacity to  execute  the  deed.  Tried  by  court 
without  a  jury.  Judgment  for  defendant 
Plaintiff  appeals.  Affirmed. 

D.  M.  Delmas  (Morehouse  &  Tuttle,  of  coun- 
sel), for  appellant  Myrick  &  Deering  and  Al- 
exander &  Dnugherty,  for  respondent 

McFARLAND,  J.  This  action  was  brought 
In  the  name  of  Isabel  Soberanes  by  Benito 
Soberanes,  who,  for  that  purpose,  procured 
himself  to  be  appointed  her  guardian  ad  lit- 
em, to  set  aside  a  deed  of  conveyance  of  land 
executed  by  said  Isabel  to  the  defendant 
Abel  Soberanes,  on  the  ground  of  her  mental 
Incapacity  and  undue  influence  of  said  defend- 
ant Judgment  went  in  the  superior  court 
for  defendant,  and  this  present  appeal  is  from 
an  order  denying  plaintiff's  motion  for  a  new 
tria!.  There  was  also  an  appeal  by  plaintiff 
from  the  judgment  which  was  determined 
here  in  favor  of  defendant  97  Cal.  140. 
31  Pac.  910.  The  findings  are  very  full,  and 
on  the  appeal  from  the  judgment  the  case  was 
considered  In  nearly  all  its  aspects  in  the 
opinion  delivered  by  Mr.  Justice  Paterson,  the 
law  applicable  to  It  declared,  and  the  conclu- 
sion reached  that  the  findings  supported  the 
judgment  Appellant  contends  that  upon  an 
appeal  from  an  order  denying  a  new  trial,  a 
former  decision  on  an  appeal  from,  the  judg- 
ment does  not  establish  the  law  of  the  case; 
but  however  that  may  be,  we  are  satisfied 
that  the  views  expressed  in  the  opinion  on  the 
former  appeal  are  correct.  The  only  ques- 
tion, therefore,  to  be  considered  on  this  pres- 
ent appeal  is  the  sufficiency  of  the  evidence  to 
sustain  the  findings. 

To  hold  that  the  evidence  does  not  warrant 
the  findings  would  be  to  plainly  violate  the 
rule  that  we  will  not  here  weigh  evidence  that 
Is  really  and  substantially  conflicting.  That 
rule  Is,  to  some  extent,  founded  on  the  fact 
that  the  trial  judge  has  the  opportunity  of 
having  the  witnesses  in  person  before  him; 
and  the  advantage  of  seeing  and  observing, 
and  to  some  extent  at  least  knowing,  the  wit- 
nesses, is  very  important  In  such  a  case  as 
the  one  at  bar.  Here  was  a  family  quarrel, 
and  the  members  of  the  family  were  before 
the  judge  exhibiting  their  manners,  tempers. 
Interests,  prejudices,  and  characters  In  forms 
which  cannot  be  brought  here  in  a  printed 
transcript  We  do  not  see  anything  in  the  ev- 
idence that  would  warrant  us  in  disturbing 
the  findings,  and  it  would  be  a  useless  work 
to  reproduce  the  evidence  here.  Indeed,  the 
findings  themselves  show  very  fully  what  the 
evidence  was;  that  is,  no  Important  or  con- 
trolling fact  can  be  deduced  from  the  evi- 
dence that  does  not  appear  in  the  findings.'  In 
fact  the  real  question  in  the  case  Is,  and  al- 
ways has  been,  do  the  findings  support  the 
judgment?  But  that  question  was  determin- 
ed in  the  affirmative  on  the  former  appeal,  in 
an  elaborate  opinion  in  which  the  whole  case 
was  fully  stated  and  discussed;  and,  as  we 
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have  said,  we  think  it  was  correctly  deter- 
mined. The  two  main  questions  of  fact  were, 
was  Mrs.  Sobe ranee  mentally  capable  of  exe- 
cuting the  deed?  and  was  she  fraudulently 
procured  to  do  so  by  the  undue  influence  of 
the  respondent?  And  we  cannot  say  that  the 
evidence  did  not  warrant  the  court  In  answer- 
ing the  former  question  in  the  affirmative  and 
the  latter  in  the  negative.  This  is  not  a  case 
where  a  woman  had  made  a  conveyance  simi- 
lar to  the  one  here  involved,  and  where  after- 
wards she  herself  had  asked  to  have  it  set 
aside  on  account  of  fraud  or  undue  influence. 
Mrs.  Soberanes  did  not  bring  this  action;  it 
was  brought  and  has  been  prosecuted  against 
her  wishes.  The  execution  of  the  conveyance 
to  the  defendant  was  in  pursuance  of  an  in- 
tention so  to  do  long  entertained  by  her,  and 
she  afterwards  repeatedly  .expressed  her  sat- 
isfaction with  it.  Jose  Soberanes,  brother  of 
her  deceased  husband,  testified,  among  other 
things,  as  follows:  "Sue  said  that  when  Fran- 
cisco, her  husband,  died,  the  part  that  she 
would  Inherit  of  the  property  she  would  give 
to  the  son  or  sons  who  respected  and  took  care 
of  her.  She  repeated  this  at  her  house  almost 
every  time  I  went  to  visit  her,  both  before 
and  after  her  husband's  death."  This  witness 
also  testified  that  after  the  execution  of  the 
deed  he  asked  her:  "How  is  it  that  you  have 
sold  everything  to  Abel  and  given  your  other 
children  nothing?  What  is  your  motive? 
And  she  answered  that  the  reason  she  had  for 
giving  everything  to  Abel  was  because  a  long 
time  before  her  intentions  had  been  to  give 
everything  to  Abel;  that  Abel  was  the  one 
that  always  cared  for  her,  and  that  Abel  was 
her  son,  her  father,  her  husband,  and  was  ev- 
erything in  the  world  to  her;  and  that  her 
other  children  didn't  do  anything  for  her,  and 
that  she  didn't  give  anything  to  her  other 
children  because  they  didn't  respect  her  or  at- 
tend her."  About  a  month  after  the  execu- 
tion of  the  deed,  when  she  was  sick,  her  spir- 
itual adviser  remonstrated  with  her  about 
giving  nothing  to  the  other  children,  and  she 
said  she  would  do  the  same  thing  "an  hun- 
dred times."  He  testified  that  "in  talking 
with  the  lady  I  told  her,  in  substance,  this: 
that  before  the  judgment  of  God  she  ought  to 
treat  the  children  all  equally,  and  what  for 
you  did  so;  you  left  every  thing  to  your  son 
Abel,  and  not  to  your  sons;  and  she  gave  me 
the  reasons,  and  in  consequence  I  found  the 
reasons  logic,  and  I  considered  as  spiritual 
adviser  I  had  no  more  to  say."  The  evidence 
showed,  as  the  court  found,  that  she  was  an  il- 
literate woman,  and  Ignorant  of  business  out- 
side of  her  household  and  domestic  affairs; 
but  there  was  evidence  that  she  had  ordinari- 
ly good  natural  intellectual  faculties,  was  of 
sound  mind,  and  fully  comprehended  what 
she  was  doing  when  she  executed  the  deed. 
Under  these  circumstances,  we  cannot  inter- 
fere with  the  findings  of  the  court  below. 
Whether,  or  not  it  was  a  proper  and  com- 
mendable thing  for  her  to  give  all  her  prop- 
erty to  one  of  her  children  la  not  a  question 


for  courts;  that  question  was  with  her  alone. 
The  order  denying  a  new  trial  Is  affirmed. 


We  concur:  GAROUTTE,  J.;  HARRISON, 
J.;  VAN  FLEET,  J. 


(10«  Cal.  73) 

PEOPLE  v.  SMITH.    (No.  21,158.) 

(Supreme  Court  of  California.   Feb.  6,  1895.) 

Murder  —  Sufficiency  of  Evidence  —  Expert 
Testimony— Caution  to  Jury — Evidence  of 
Another  Killing — Instructions. 

1.  In  a  trial  for  murder,  it  appeared  that 
defendant,  deceased,  and  another  person  lived 
in  the  same  house.  Two  days  after  defendant 
left  the  house,  the  dead  bodies  of  his  partners 
were  found  in  a  river  near  by;  deceased  hav- 
ing been  struck  on  the  head,  and  the  othe" 
having  had  the  top  of  his  head  shot  away.  The 
door  of  the  house  was  locked,  and  a  piece  of 
human  skull  and  blood  and  brains  were  found 
on  a  platform  in  front  thereof.  There  was  a 
trail  of  blood  from  the  house  to  the  river,  and 
also  marks  showing  that  a  heavy  body  had 
been  dragged  to  the  river.  There  was  evidence 
of  an  effort  to  hide  the  blood  by  covering  it  with 
dirt,  and  that  the  dirt  was  obtained  with  a 
tool  with  a  protuberance  on  its  back.  In  the 
house  an  ax  was  found,  which  appeared  to 
have  been  washed  since  it  was  used.  No  bed- 
ding was  in  the  house,  though  the  men  had 
beds.  Defendant  was  arrested  in  another  coun- 
ty three  days  after  he  went  away,  and  with 
him  were  found  a  shotgun,  a  gold  watch  and 
chain,  a  shovel,  six  pairs  of  blankets,  over- 
alls, and  half  a  dozen  suits  of  clothes.  The 
shovel  had  a  protuberance  similar  to  the  tool 
with  which  the  earth  was  dug,  and  there  was  a 
mark  on  it  resembling  blood.  The  overalls 
were  smeared  with  human  blood.  Some  of 
the  clothing  was  too  small  for  defendant,  but 
might  have  fitted  one  of  his  partners.  One  key 
of  the  house  was  in  defendant's  pocket,  the  only 
other  one  being  in  the  pocket  of  deceased.  Held 
sufficient  to  warrant  a  conviction. 

2.  It  was  proper,  as  part  of  the  res  gestae, 
to  admit  in  evidence  the  articles  found  in  de- 
fendant's possession. 

3.  Defendant  having  testified  that  all  the 
stuff  he  took  when  leaving  the  house  was  his 
own,  and  that  all  the  goods  of  his  associates 
were  in  the  house  when  he  left,  it  was  proper, 
on  cross-examination,  to  question  him  as  to 
whether  goods  found  with  him  did  not  belong 
to  deceased. 

4.  Where,  on  a  trial  for  murder,  the  expert 
testimony  was  that  of  a  doctor,  as  to  whether 
blood  found  on  clothes  was  human  blood,  and 
his  testimony  was  mainly  as  to  the  manner  of 
determining  the  character  of  blood,  and  there 
was  nothing  to  arouse  suspicion  as  to  his  ca- 
pacity or  impartiality,  it  was  not  error  to  re- 
fuse to  charge  that  expert  evidence  should  be 
received  with  great  caution. 

5.  In  a  trial  for  murder  it  appeared  that  de- 
ceased lived  in  tne  same  house  with  defendant 
and  another  man,  whose  body,  with  the  top  of 
the  head  shot  away,  was  found  in  the  river 
along  with  that  of  deceased.  Deceased  was 
killed  by  a  blow  from  an  ax.  Held,  that  evi- 
dence of  the  finding  of  blood  stains,  and  por- 
tions of  a  human  skull  and  brains,  in  front 
of  the  house,  some  distance  from  the  river,  was 
admissible  to  show  that  the  person  whose  body 
was  found  with  that  of  deceased  could  not  have 
killed  him. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Colusa  county;  E. 
A  Bridgford,  Judge. 
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Fremont  Smith  was  convicted  of  murder  in 
the  first  degree,  and  appeals.  Affirmed. 

Edwin  Gwlnford,  for  appellant  Arty.  Gen. 
Hart,  for  the  People. 

SEARLS,  C.  The  defendant,  Fremont 
Smith,  was  convicted  of  murder  in  the  first 
degree,  and  sentenced  to  suffer  the  extreme 
penalty  of  the  law,  for  the  felonious  killing  of 
one  Dolpb,  at  the  county  of  Colusa,  state  of 
California.  The  appeal  is  from  the  judgment 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial. 

The  first  point  relied  upon  by  appellant  for 
a  reversal  is  that  the  evidence  is  insufficient 
to  justify  the  verdict  of  the  jury.  The  de- 
fendant was  the  owner  of  a  span  of  horses, 
harness,  and  buckboard  wagon.  In  the  fall 
of  1893  he  formed  a  partnership  in  the  fishing 
business  with  two  men,  of  whom  but  little 
seems  to  be  known,  except  that  they  were 
fishermen,  and  that  one  was  called  "Charlie," 
and  the  other,  "Dolph."  The  parties  occupied 
a  house  in  Moulton's  pear  orchard,  adjoining 
the  levee  of  the  Sacramento  river,  county  of 
Colusa.  Charlie  and  Dolph  did  the  fishing, 
and  defendant,  with  his  wagon,  peddled  the 
product  about  the  surrounding  country.  On 
or  about  December  27,  1893,  defendant  left 
the  house  in  which  the  parties  had  been  liv- 
ing, and  traveled  with  his  team  south.  Two 
days  after  he  left,  the  dead  bodies  of  Charlie 
and  Dolph  were  found  in  the  Sacramento 
river,  near  the  house  in  which  they  had  lived. 
Charlie  had  been  shot,  a  portion  of  his  head 
being  blown  off,  and  Dolpb  had  received  fatal 
wounds  upon  and  about  the  head,  apparently 
from  an  ax  or  a  similar  instrument  The 
door  of  their  house  was  found  locked,  and 
upon  a  platform  in  front  of  the  house  a  piece 
of  human  skull  was  found,  portions  of  brains, 
and  blood.  From  near  the  house  to  the  river 
there  was  a  trail  of  blood,  and  evidence  that 
a  heavy  body  had  been  dragged,  leaving  a 
mark  on  the  surface.  The  blood  along  the 
trail,  and  a  pool  of  blood  near  the  house,  bore 
evidence  of  having  been  partially  covered  by 
earth  being  shoveled  upon  it  The  small  pits 
left  in  the  ground,  from  which  earth  had 
been  taken  to  cover  the  blood,  sbowed  that 
an  instrument  or  tool  had  been  used  with  a 
protuberance  on  the  back  of  it.  Upon  open- 
ing the  house,  an  ax  was  found  within,  which 
appeared  as  though  washed  since  being  used. 
No  bedding  was  found,  although  the  dead 
men  were  known  to  have  had  beds  in  the 
house.  Defendant  was  arrested  at  Collins- 
ville,  Solano  county,  on  or  about  December  30, 
1893;  and  on  his  person  and  wagon  a  large 
number  of  articles  were  found,  among  which 
were  a  shotgun,  a  gold  watch  and  chain, 
a  silver  or  nickel  watch,  a  broken-handled 
shovel,  six  pair  of  blankets,  half  a  dozen  suits 
of  clothes,  two  pair  of  gum  boots,  overalls, 
etc.  The  shovel,  upon  being  returned  to  the 
scene  of  the  tragedy,  and  tested  in  the  earth, 
was  found  to  have  a  protuberance  on  its  back 


making  a  similar  mark  to  those  found  in  the 
pits,  and  there  was  some  evidence  of  a  mark 
upon  it  resembling  blood.  The  overalls  were 
smeared  with  blood,  which,  upon  being  ana- 
lyzed by  Prof.  Price,  an  analytical  chemist 
and  '  examined  microscopically,  was  pro- 
nounced to  be  human  blood.  A  portion  of 
the  clothing  was  too  small  for  defendant  but 
might  have  fitted  one  of  the  deceased  men, 
who  was  much  smaller.  There  were  two 
keys  to  the  house,  one  of  which  was  found 
upon  defendant  and  the  other  in  the  pocket 
of  the  pants  upon  the  body  of  Dolph. 

The  chain  to  the  gold  watch  had  been  seen 
previously  upon  the  person  of  Dolph.  Upon 
a  pair  of  old  shoes  found  near  the  house,  and 
admitted  by  defendant  to  be  his,  human 
blood  was  found.  There  were  many  other 
circumstances,  of  less  importance,  tending  to 
point  to  defendant  as  the  guilty  person. 
Taken  together,  they  are  believed  to  be  suf- 
ficient to  uphold  the  verdict  and  to  stamp  the 
defendant  as  the  perpetrator  of  a  most  hei- 
nous murder. 

Defendant  asked  the  court  to  instruct  the 
jury  in  the  following  language.  The  instruc- 
tion was  given  as  asked,  except  that  portion 
included  in  brackets,  which  was  refused,  and 
such  refusal  is  assigned  as  error:  "When  in- 
dependent facts  and  circumstances  are  relied 
upon  to  identify  the  accused  as  the  person 
committing  the  offense  charged  [and  if  to- 
gether are  regarded  as  sufficient  basis  for  a 
presumption  of  his  guilt  to  a  moral  certainty, 
yet]  each  material  fact  or  circumstance  neces- 
sary to  complete  such  chain  or  series  of  in- 
dependent facts,  tending  to  establish  the 
guilt  should  be  established  to  the  same  de- 
gree of  certainty  as  the  main  fact  which  these 
independent  circumstances,  taken  together, 
tend  to  establish,— that  is,  each  essential  and 
Independent  fact  in  the  chain  or  series  of 
facts  relied  upon  to  establish  the  main  fact 
must  be  established  to  a  moral  certainty  and 
beyond  a  reasonable  doubt;  and,  if  the  jury 
should  then  have  a  reasonable  doubt  upon 
any  single  essential  fact  relied  upon  to  com- 
plete the  chain  of  circumstances,  they  cannot 
convict  the  defendant  as  long  as  they  enter- 
tain such  doubt"  The  instruction,  as  given, 
embodied  the  law  relating  to  circumstantial 
evidence,  and  the  necessity  of  the  establish- 
ment of  each  independent  fact  essential  to  a 
conviction  beyond  a  reasonable  doubt,  with 
great  clearness.  The  sentence  eliminated 
tended  to  involve  and  cloud  the  Instruction, 
without  rendering  it  more  favorable  to  the 
defendant  If  the  sentence  in  brackets  did 
not  conflict  with  the  other  portions  of  the  in- 
struction, it  at  least  detracted  from  their  per- 
spicuity, and  tended  to  draw  the  minds  of 
the  jurors  from  a  careful  analysis  of  the  in- 
dependent facts  which  it  was  the  object  of 
the  instruction  to  Invoke.  The  case  of  Peo- 
ple v.  Phlpps,  39  Gal.  333,  cited  by  appellant 
falls  to  support  his  contention.  In  that  case 
the  court  below  refused  to  instruct  the  Jury 
that  in  case  of  a  reasonable  doubt  they 
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should  acquit  This  court,  in  reversing  the 
case,  laid  down  the  rule  precisely  in  accord 
with  the  instructions  given  in  this  case.  In 
this  action  of  the  court  no  error  was  involved. 

Two  errors  are  assigned  upon  the  action 
of  the  court  in  eliminating  from  instructions 
asked  and  given  for  defendant  upon  expert 
testimony.  In  the  first  the  Jury  were  in- 
structed, in  substance,  that  in  considering  ex- 
pert testimony  they  should  "weigh  It  with  all 
the  other  evidence  in  the  case,  but  are  not 
bound  to  determine  any  fact  in  accordance 
with  the  opinion  of  such  expert,  if  not  con- 
vincing to  the  minds  of  the  jury.  The  Jury 
should  weigh  it  carefully,  and,  if  convincing, 
they  have  a  right  to  act  upon  it,  but  they 
have  a  right  to  consider  the  conditions  under 
which  the  testimony  was  given."  The  portion 
omitted  was  as  follows:  "The  facts  upon 
which  the  opinion  of  the  expert  is  based,  and 
caution  should  be  exercised  by  the  jury  in 
accepting  the  opinion  of  an  expert  as  a  fact 
proven  In  the  case."  In  the  other  Instruc- 
tion, which  was  quite  favorable  to  defendant 
as  given,  the  court  struck  out  the  words, 
"such  evidence  should  therefore  be  received 
with  great  caution  by  the  jury,"  and  insert- 
ed in  lieu  thereof  as  follows,  "After  consider- 
ing all  these  things,  and  any  other  circum- 
stances In  evidence,  you  are  to  give  to  such 
testimony  such  weight  as  you,  in  your  judg- 
ment, think  it  entitled  to,"  followed  by  the 
words,  "If  convincing,  and  carrying  with  it 
a  belief  in  its  truth,  act  upon  It;  If  not,  you 
have  a  right  to  reject  It."  Grlgsby  v.  Clear 
Lake  Water  Co.,  40  Cal.  396,  \b  cited  as  au- 
thority for  the  contention  that  the  court 
should  have  instructed  the  jury  that  "such 
evidence  should  be  received  with  great  cau- 
tion by  the  jury."  In  the  case  cited  the 
court,  speaking  through  Temple,  J.,  spoke  of 
the  propriety  of  having  expert  witnesses  se- 
lected by  the  court,  of  the  necessity  of  their 
being  impartial  as  well  as  learned  and  skill- 
ful, and  dwelt  upon  the  fact  that  such  wit- 
nesses are  often  but  adroit  advocates  of  the 
theory  upon  which  the  party  calling  them 
relies,  etc  That  all  of  this,  and  much  more 
that  might  be  said  of  expert  testimony,  in 
the  abstract,  is  true,  cannot  be  denied.  It 
does  not  follow,  however,  that  all  that  may 
be  said  by  this  court  In  discussing  the  facts 
or  comparing  different  kinds  of  testimony, 
and  determining  their  value,  is  properly 
question  of  law  to  be  submitted  to  a  jury. 
The  reasons  for  a  rule  are  not  the  rule  It- 
self. There  Is  a  wide  difference  of  opinion 
to  be  found  In  the  cases  upon  the  question 
of  the  propriety  of  cautioning  the  jury 
against  the  dangers  and  uncertainty  of  ex- 
pert testimony.  Under  our  constitution  (ar- 
ticle 6,  §  19),  "judges  shall  not  charge  juries 
with  respect  to  matters  of  fact,  but  may 
state  the  testimony  and  declare  the  law." 
It  may  be  plausibly  argued  that  to  direct  a 
Jury  to  look  with  caution  upon  a  class  of  tes- 
timony, which  experience  has  demonstrated 
to  be  subject  to  uncertainties,  Is  not,  in  ef- 


fect, to  Instruct  them  as  to  matters  of  fact, 
but  rather  as  cautionary  to  the  mode  of 
reaching  such  facts.  Rogers,  in  his  work 
on  Expert  Testimony,  at  chapter  11,  has  col- 
lected and  cited  a  large  number  of  cases 
bearing  upon  this  point  We  need  not  refer 
to  them  at  length,  for  the  reason  that  what- 
ever the  conclusion  reached  might  be  the 
case  at  bar  Is  not  one  calling  for  the  appli- 
cation of  the  caution  contended  for  by  appel- 
lant. 

Prof.  Price  was  called  as  a  witness  for  the 
prosecution,  to  prove  that  blood  found  upon 
the  clothing  of  defendant  was  that  of  a  hu- 
man being.  There  was  nothing  apparent  in 
the  character  of  the  witness,  his  relation  to 
the  parties,  or  his  manner  of  testifying,  cal- 
culated to  arouse  suspicion  as  to  his  capacity, 
skill,  or  impartiality.  His  testimony  was 
mainly  as  to  facts,  viz.  the  method  resorted 
to  for  determining  the  character  of  the  blood; 
the  means  by  which  it  was  separated,  and 
the  corpuscles  or  globules  measured;  their 
size  and  shape;  the  size  and  shape  of  the 
corpuscles  found  in  the  human  family,  in  a 
variety  of  animals,  fishes,  etc,— showing  that 
the  measurements  indicated  the  corpuscles 
to  come  within  the  size  found  in  the  human 
family.  This  evidence  was  mainly  demon- 
strative of  well-established  scientific  facts, 
which,  with  proper  appliances  and  Instru- 
ments, and  perhaps  some  skill,  are  open  to  all. 
Conceding,  then,  without  deciding,  that  In  a 
proper  case  the  cautionary  Instruction  con- 
tended for  by  appellant  should  be  given, 
there  was  nothing  here  to  call  for  its  expres- 
sion. 

Objection  was  made  to  the  Introduction  In 
evidence  of  certain  clothing  and  a  great  va- 
riety of  other  articles  found  upon  the  person 
of  defendant  and  upon  his  wagon,  at  the 
time  of  his  arrest  They  were  properly  iden- 
tified, and  were  properly  admissible  in  evi- 
dence. There  was  certainly  some  evidence 
tending  to  show  that  a  portion  of  them,  at 
least  were  the  property  of  the  murdered 
men,, and,  under  the  peculiar  circumstances, 
constituted  highly-damaging  circumstances 
against  the  defendant  They  were  so  inti- 
mately connected  with  the  case  as  to  form  a 
part  of  the  res  gestae. 

The  fifth  error  assigned  relates  to  the  tes- 
timony admitted  in  regard  to  the  killing  of 
the  man  known  as  "Charlie."  The  witness 
Jamison  was  questioned,  and  his  testimony 
admitted,  showing  blood  stains  upon  the 
platform  In  front  of  the  house,  a  portion  of 
the  skull  and  brains  upon  such  platform, 
and  one  lobe  of  a  human  brain,  containing 
shot  where  it  had  fallen  through  a  hole  in 
the  platform.  As  Charlie  was  shown  to  have 
had  a  large  portion  of  his  head  blown  off, 
these  vestiges  tended  to  point  to  the  place  of 
his  death.  The  contention  of  appellant  Is 
that  defendant  being  charged  with  the  mur- 
der of  Dolph,  and  not  Charlie.  It  was  error 
to  admit  testimony  of  the  murder  of  another 
man.    It  is  true  that  In  a  criminal  prosecu- 
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tion,  It  is  not  permissible  to  prove  that  the 
defendant  has  committed  crimes  other  than 
that  with  which  he  is  charged.  People  v. 
Gray,  66  Cal.  271,  5  Pac.  240;  People  v. 
Barnes,  48  Cal.  551;  People  v.  Hartman,  62 
CaL  562;  People  v.  McNutt,  64  Cal.  116,  28 
Pac.  64.  There  are  exceptions  to  the  rule 
stated,  which  arise  in  cases  where  the  intent 
or  guilty  knowledge  is  an  element  to  be  es- 
tablished, as  in  the  case  of  ' uttering  forged 
bills,  eta,  but  they  in  no  wise  alter  the  gen- 
eral rule.  Another  exception  to  the  rule  is 
said  to  be  that  where  two  persons  are  killed 
at  the  same  time  and  place,  and  apparently 
in  the  same  transaction,  or  approximately  so, 
evidence  as  to  the  circumstances  of  the  kill- 
ing of  one  is  admissible  on  the  trial  under 
an  indictment  for  the  killing  of  the  other. 
Brown  v.  Com.,  76  Pa.  St.  310;  Com.  v.  Fer- 
rigan,  44  Pa.  St.  386;  Fernandez  v.  State, 
4  Tex.  App.  410;  Heath's  Case.  1  Rob.  (Va.) 
735;  People  v.  Foley,  64  Mich.  148,  31  N. 
W.  04;  People  v.  Rogers,  71  Cal.  565, 12  Pac. 
670;  People  v.  McGllver,  67  Cal.  55,  7  Pac. 
40;  People  v.  Walters,  08  CaL  141,  32  Pac. 
864.  We  have  no  doubt  of  the  soundness  of 
the  exception  last  mentioned.  There  was, 
however,  in  the  present  case,  a  more  cogent 
reason  for  the  Introduction  of  the  proffered, 
testimony.  Dolph  and  Charlie  were  living 
in  the  same  house,  in  apparently  an  isolated 
place,  and  were  left  there  by  defendant  alive 
and  well,  -  according  to  his  statement.  Un- 
der these  circumstances,  it  might  have  ap- 
peared quite  probable  to  the  jury  that  Char- 
lie, and  not  the  defendant,  it  was  who  killed 
Dolph,  and  threw  his  body  in  the  river.  This 
was  met  by  showing  that  Charlie,  too,  was 
killed,  and  his  body  also  placed  in  the  stream. 
Conceding  this  to  be  true,  Charlie  might 
still  have  killed  his  partner,  and  then  com- 
mitted suicide.  This  last  theory  was  met  by 
showing  that  Charlie  was  shot  at  the  house, 
one-half  of  his  head  blown  off,  a  part  of  his 
skull  and  one  lobe  of  his  brain  being  found 
there;  thus  showing  that  his  death  occurred 
at  that  point,  and  hence  that  he  could  not 
have  gone  to  the  river,  where  the  body  was 
found.  In  this  point  of  view  the  evidence 
was  highly  important,  and  eminently  proper. 
It  should  also  be  remarked  that  the  evidence 
went  to  show  that  Charlie  was  killed,  and 
not  that  defendant  killed  him. 

Defendant  offered  himself  as  a  witness,  on 
his  own  behalf,  and,  on  cross-examination, 
was  interrogated  in  regard  to  the  articles 
found  in  his  possession  when  arrested  at  Col- 
linsville.  This  was  proper.  On  his  direct 
examination  he  had  testified  explicitly  that 
all  the  stuff  he  took  upon  leaving  the  house 
was  his;  that  the  bed  was  his,  the  tent,  the 
gold  and  silver  watches,  etc.,  and  that  he 
was  particular  to  take  nothing  that  was  not 
his  own;  and  that,  when  he  left,  the  boys' 
(Charlie's  and  Qolph's)  things  were  in  the 
house.  In  response  to  this  it  was  legitimate 
cross-examination  to  ask  him  any  questions 
tending  to  show  that  the  articles,  or  some  of 


them,  belonged  to  Dolph,  or  to  sift  him  as  to 
where  he  got  them.  There  is  no  error  in 
the  record  calling  for  a  reversal,  and  the 
judgment  and  order  appealed  from  should  be 
affirmed 

We  concur:  VANCLIEF,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed,  and  the 
cause  remanded,  with  directions  to  the  supe- 
rior court  to  take  the  proceedings  necessary 
for  the  enforcement  of  its  judgment 
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BILLS  v.  SILVER  KING  MIN.  CO.  et  al. 

(No.  13,406.) 
(Supreme  Court  of  California.  Jan.  28,  1805.) 

Corporation  —  Demand  for  Dividend  —  Suffi- 
ciency—Running  of  Limitations — Fraud. 

1.  An  inquiry  by  an  administratrix,  at  the 
offices  of  a  corporation,  as  to  whether  all  divi- 
dends on  stock  owned  by  decedent  had  been 
paid,  which  is  answered  affirmatively,  is  a 
sufficient  demand  for  such  dividends  to  put  in 
operation  the  statute  of  limitations  against  a 
claim  for  all  dividends  then  due  decedent. 
Garoutte,  J.,  dissenting. 

2.  An  administratrix,  in  1870,  inquired  at 
the  office  of  a  corporation  in  which  decedent 
held  stock,  as  to  whether  all  dividends  due  de- 
cedent had  been  paid  him,  and  was  told  that 
they  had  all  been  paid  to  A.,  decedent's  agent. 
Without  making  further  inquiry  from  the  cor- 
poration or  the  agent,  she  and  her  successor 
administered  the  estate,  and  the  estate  was  set- 
tled without  reference  to  such  dividends.  An 
assignee  of  the  next  of  kin's  interest  sued  in 
1886  to  recover  dividends  due  decedent,  aver- 
ring that  he  was  not  informed  tul  1885  that 
there  were  dividends  due.  Held,  that  the  run- 
ning of  limitations  was  not  suspended  under 
Code  Civ.  Proc.  §  338,  subd.  4.  providing  that 
a  cause  of  action  for  fraud  shall  not  be  deemed 
to  have  accrued  till  the  discovery  of  the  fraud 
by  the  aggrieved  party.  Garoutte,  J.,  dissent- 
ing. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco,  J.  C.  B.  Heb- 
bard,  Judge. 

Action  by  Albert  V.  Bills  against  the  Sil- 
ver King  Mining  Company  and  others  to  re- 
cover dividends.  A  demurrer  to  the  com- 
plaint was  sustained,  and  plaintiff  appeals. 
Affirmed. 

James  L.  Crittenden  and  James  P.  Bowie, 
for  appellant.  Garber,  Boalt  &  Bishop  and 
F.  A.  Berlin,  for  respondents. 

McFARLAND,  J.  The  court  below  sustain- 
ed a  demurrer  to  the  complaint,  and,  plain- 
tiff declining  to  further  amend,  judgment 
went  for, defendants.   Plaintiff  appealed. 

The  court  below  correctly  sustained  the  de- 
murrer, and  gave  judgment  for  defendants. 
The  demurrer  was  upon  various  grounds, — 
among  others,  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  that  the  action  is  barred  by  several 
sections  of  the  Code  about  the  limitations  of 
actions,  and  that  the  plaintiff  is  shown  to 
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have  been  guilty  of  laches.  The  material 
averments  of  the  complaint,  which  are  made 
upon  Information  and  belief,  are  these:  The 
defendant  the  Silver  King  Mining  Company 
is  a  corporation,  and  during  the  years  1877, 

1878,  and  1879  one  Benjamin  W.  Reagan  was 
the  owner  of  a  large  portion  of  the  shares  of 
the  capital  stock  of  said  corporation,  which 
were  represented  by  a  certificate  in  due  form, 
No.  72,  issued  to  one  J.  W.  Anderson,  who 
was  the  agent  of  said  Reagan  for  the  purpose 
of  holding  said  shares,  and  collecting  the  divi- 
dends thereon.  It  was  averred  that  between 
the  24th  day  of  October,  1877,  and  the  30th 
day  of  June,  1879,  the  said  corporation  regu- 
larly declared  dividends  on  its  stock,  and  that 
upon  said  dividends  "there  became  and  was 
due  and  payable  from  said  defendant  the  Sil- 
ver King  Mining  Company  to  said  J.  W.  An- 
derson, trustee,  as  agent  of  said  Benjamin « 
W.  Reagan,  on  the  shares  of  stock  represent- 
ed by  said  certificate  No.  72,"  the  sum  of 
$224,932.50.  Said  Reagan  died  Intestate  on 
the  26th  day  of  July,  1879,  and  his  widow, 
Mary  A.  Reagan,  was  duly  appointed  as  ad- 
ministratrix. She  entered  upon  said  office  of 
administratrix  on  the  10th  of  September, 

1879,  and  continued  to  be  such  administra- 
trix until  the  7th  of  November,  1882,  when 
she  resigned,  and  one  Joseph  Nash  was  then 
duly  appointed  administrator,  and  remained 
such  until  the  6th  of  March,  1884,  when  there 
was  a  final  decree  of  distribution  of  the  es- 
tate, and  a  closing  of  the  administration.  It 
was  averred  that,  at  periods  before  and  after 
the  said  decree,  plaintiff  herein,  who  married 
the  said  widow,  took  an  assignment  from  all 
the  heirs  and  distributees  of  their  Interest  in 
the  property  of  said  estate.  It  is  further  al- 
leged that  said  administratrix,  Mary  A.  Rea- 
gan, on  or  about  the  10th  day  of  September, 
1879,  "applied  to  the  defendant  corporation 
and  its  ofHcers  in  the  city  and  county  of  San 
Francisco  for  information  as  to  said  shares 
of  stock,  and  as  to  whether  any  dividend 
which  had  been  declared  thereon  prior  to  the 
death  of  said  Reagan,  or  any  part  of  such 
dividend,  was  unpaid,  and  as  to  whether  any 
money  was  due  from  said  defendant  corpo- 
ration to  said  estate,  or  to  her  as  adminis- 
tratrix, for  or  on  account  of  any  dividend  or 
dividends  declared  by  said  defendant  corpora- 
tion prior  to  the  death  of  said  Benjamin  W. 
Reagan,"  and  that  the  said  corporation  and 
Its  officers,  for  the  purpose  of  defrauding  said 
administratrix  at  said  time,  stated  to  said 
administratrix  "that  all  dividends  due  on 
said  shares  of  stock  had  been  paid  to  said 
J.  W.  Anderson,  and  that  no  money  was  due 
or  owing  or  unpaid  on  account  of  *  •  * 
any  dividends  declared  on  said  shares  of 
stock  during  the  lifetime  of  said  Benjamin 
W.  Reagan."  It  Is  further  averred  that  said 
administratrix  believed  said  statements  as  to 
said  dividends.  It  does  not  appear  that  said 
administratrix,  or  her  successor,  the  said 
Nash,  or  any  other  person  interested  in  the  es- 
tate, ever  made  any  further  effort  to  discover  | 


any  facts  with  respect  to  said  alleged  divi- 
dends. No  demand  was  made  for  an  inspec- 
tion of  the  books  or  papers  of  said  corpora- 
tion, and  no  effort  was  made  to  discover  from 
said  J.  W.  Anderson  whether  or  not  it  was 
true  that  such  dividends  had  been  paid  to 
him.  Said  dividends  were  not  included  In  the 
inventory  of  said  estate,  as  property  thereof, 
and  said  estate;  was  distributed  and  closed 
without  any  reference  to  said  alleged  divi- 
dends. No  reason  is  shown  why  inquiries 
were  not  made  about  said  dividends  of  the 
said  Anderson,  the  only  averment  in  that  re- 
spect being  simply  that  he  was  absent  from 
the  state  at  the  time  of  the  death  of  said 
Reagan.  There  is  no  averment  of  any  con- 
spiracy between  said  corporation  and  the  de- 
fendant Anderson  to  conceal  any  facts  about 
said  dividends,  and  no  misconduct  whatever 
is  charged  against  said  Anderson.  It  is  mere- 
ly averred  that  Anderson  refused  to  bring 
this  suit,  and  that,  therefore,  he  is  made  a 
party  defendant;  there  being  also  an  aver- 
ment, "on  belief,"  that  he  asserts  some  right 
over  said  dividends.  It  is  further  averred 
that  on  the  10th  of  January,  1885,  the  person 
who  afterwards  became  the  attorney  of  record 
of  plaintiff  in  this  present  action  informed 
•  plaintiff  that  said  dividends  had  not  been 
paid,,  and  that  this  was  the  first  information 
plaintiff  had  of  that  fact  This  action  was 
commenced,  as  appears  by  an  amendment  to 
the  record,  on  the  27th  day  of  April,  1886. 
The  complaint  contains  nine  counts,  each  on 
a  separate  dividend  alleged  to  have  been  de- 
clared as  aforesaid  during  the  said  period 
above  mentioned;  and  judgment  is  demanded 
for  the  said  sum  of  $224,932.50,  with  interest. 
It  is  further  averred  that  on  January  10, 1885, 
the  said  Mary  A.  Bills  (formerly  Mary  A. 
Reagan)  demanded  of  said  corporation  the 
payment  to  her  of  said  dividends,  and  that 
on  or  about  the  10th  of  January,  1885,  the 
said  plaintiff  demanded  of  said  corporation 
the  payment  to  him  of  said  dividends,  and 
also  made  the  same  demand  on  the  6th  of 
January,  1886,  and  that  the  defendant  cor- 
poration wholly  refused  to  comply  with  any 
of  said  demands. 

The  action  was  clearly  barred  by  the  stat- 
ute of  limitations.  If  the  alleged  liability 
sued  on  is  to  be  considered  as  one  founded 
upon  an  instrument  In  writing,  it  Is  barred 
by  section  337  of  the  Code  of  Civil  Procedure. 
If  it  be  not  an  obligation  founded  upon  an  in- 
strument in  writing,  it  is  barred  by  section 
339  of  said  Code.  And,  under  any  view  of 
the  liability,  it  is  barred  by  section  343.  Ap- 
pellant contends  that  an  action  cannot  be 
maintained  for  a  dividend  declared  by  a  cor- 
poration until  a  demand  shall  have  been 
made  for  the  same,  and  that,  therefore,  the 
statute  of  limitations  did  not  commence  to 
run  in  the  case  at  bar  until  the  time  in  1S85 
or  1886  when  the  said  demands  last  above 
stated  were  made.  There  is  some  conflict  of 
authority  upon  the  point  whether  such  a  divi- 
|  dend  is  a  debt  owing  by  the  corporation  to 
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the  holder  of  the  shares,  or  mere  property  of 
the  shareholder  rightfully  In  possession  of 
the  corporation,  and  therefore  a  conflict  as  to 
whether  a  demand  is  necessary  before  suit 
But  In  any  event  no  particular  form  of  de- 
mand Is  necessary;  and  therefore,  waiving 
for  the  present  the  point  above  suggested,  It 
Is  clear  that  what  occurred  between  the  ad- 
ministratrix and  the  corporation  in  1879,  as 
hereinbefore  stated,  amounted  in  law  to  a  de- 
mand for  the  dividends.  She  was  informed 
at  that  time  by  the  corporation  that  there 
was  no  money  due  or  owing  or  unpaid  on  ac- 
count of  said  dividends;  and  It  was  a  clear 
refusal  of  her  request  for  the  payment  of  said 
dividends,  and  a  denial  of  any  liability  of  the 
corporation  thereon.  The  corporation  then 
and  there  put  Itself  In  a  state  of  hostility  to 
the  estate  of  said  Reagan  with  respect  to  any 
alleged  obligation  In  the  matter  of  said  divi- 
dends, and  no  further  demand  or  refusal  was 
necessary;  and,  If  suit  had  been  brought 
against  it,  want  of  demand  would  not  have 
been  a  defense.  Appellant  contends,  how- 
ever, that  he  is  entitled  to  relief  on  the  ground 
of  fraud,  and  that  under  subdivision  4  of  sec- 
tion 338,  Code  Civ.  Proc.,  the  cause  of  action 
did  not  accrue  until  what  he  contends  to  be 
the  discovery  of  the  facts  constituting  the 
fraud  In  1885.  But  waiving  the  question 
whether  the  averments  of  facts  constituting 
the  fraud  in  the  complaint  are  specific 
enough,  or  whether  such  averments  are  suffi- 
cient if  made  only  upon  Information  and  be- 
lief, still  the  statute  of  limitations  cannot  be 
avoided  in  a  case  where  the  facts  are  suffi- 
cient to  put  a  person  of  ordinary  Intelligence 
and  prudence  on  Inquiry  as  to  the  truth. 
And  In  the  case  at  bar  the  administratrix, 
Mary  A.  Reagan,  was  certainly  guilty  of  the 
grossest  laches  In  not  making  any  effort  to 
discover  what  she  now  alleges  to  b%the  real 
facts  with  respect  to  the  dividends.  She  was 
informed  that  this  large  sum  of  money, 
amounting  to  nearly  a  quarter  of  a  million, 
had  been  paid  to  Anderson,  whom  she  avers  to 
have  been  the  agent  of  her  deceased  husband, 
yet  she  never  made  any  Inquiry  of  the  said 
Anderson  as  to  the  truth  of  the  statement 
that  this  large  amount  of  money  had  been 
paid  to  him;  and  she  went  on  to  administer 
the  estate,  and,  without  any  allusion  to  said 
large  sum  of  money,  she  and  her  successor  as 
administrator,  and  all  Interested  In  the  estate, 
allowed  It  to  be  settled  and  finally  distributed 
without  any  reference  whatever  to  said  divi- 
dends. Under  these  circumstances,  the  plain- 
tiff In  this  case  cannot  be  heard  to  say  that 
his  assignors  were  deceived  for  so  many  years 
by  an  alleged  false  statement  of  the  defend- 
ant corporation,  which,  If  false,  could  have 
been  disproved  so  easily  by  the  use  of  the 
slightest  diligence.  The  foregoing  views  ren- 
der it  unnecessary  to  consider  other  points 
made  by  respondents,— as,  for  Instance,  that 
Anderson,  being  the  holder  of  the  certificate, 
could  alone  sue  on  it,  and  that  the  plaintiff 
is  not  the  proper  person  to  maintain  an  action 


upon  said  certificate;  that  plaintiff  has  not 
shown  a  proper  deralgnment  of  title  from  the 
heirs  and  distributees  of  the  estate  of  Rea- 
gan; that  the  averments  of  fraud  are  not 
against  the  corporation,  but  simply  against 
one  or  two  of  its  officers;  that,  under  any 
view  the  plaintiff  should  have  sued  Anderson, 
as  trustee,  and  enjoined  the  corporation  from 
paying  dividends  to  him,  and  thus,  through  a 
decree  in  equity,  have  secured  said  dividends, 
etc.  The  judgment  and  order  appealed  from 
are  affirmed. 

We  concur:  HARRISON,  J.;  VAN 
FLEET,  J. 

BEATTY,  C.  J.  I  concur  In  the  judgment 
of  affirmance.  The  substance  of  the  com- 
plaint is  that  between  November,  1877,  and 
October,  1878,  the  corporation  defendant  de- 
clared large  dividends,  of  which  $225,000,  in 
round  numbers,  were  payable  to  Reagan  or 
his  trustee,  Anderson,  in  whose  name  Rea- 
gan's stock  stood;  that  no  part  of  these  divi- 
dends has  been  paid;  and  that  the  plaintiff, 
Bills,  has  succeeded  to  the  right  to  demand 
and  sue  for  the  same.  Much  of  the  volumi- 
nous matter  contained  in  the  complaint  con- 
sists of  a  deralgnment  of  plaintiff's  title,  and 
another  large  portion  consists  of  excuses  for 
the  long  delay  in  making  demand  and  com- 
mencing the  action.  Excluding  these  mat- 
ters, the  cause  of  action  Is  merely  the  re- 
fusal of  the  corporation  to  pay  to  its  stock- 
holder his  share  of  declared  dividends.  This 
Is  a  simple  action  at  law,  to  which  the  de- 
fense of  the  statute  of  limitations  is  as  clear- 
ly applicable  as  to  any  other,  and  It  Is  barred 
in  two  years  after  It  accrues.  Code  Clv. 
Proc.  §  339.  I  concede  that  a  preliminary 
demand  of  payment  is  necessary  to  perfect 
the  right  of  action,  and  that  if  such  demand 
Is  made  within  a  reasonable  time  the  statute 
does  not  begin  to  run  until  after  demand  and 
refusal  to  pay.  But  the  stockholder  cannot 
defeat  the  policy  of  the  statute  by  unreason- 
able delay  in  making  his  demand.  The  pol- 
icy of  the  statute  is  to  prevent  suits  upon 
stale  claims,  and  to  exempt  the  debtor  from 
the  necessity  of  proving  payment  after  the 
means  of  proof  have  been  lost  or  impaired. 
If  a  creditor,  In  cases  like  this,  could  sue  10 
or  20  or  any  number  of  years  after  his  claim 
accrued,  and  maintain  his  action,  upon  the 
simple  allegation  that  he  had  never  demand- 
ed pay  until  at  a  date  with  J  n  the  period  of 
limitations,  the  debtor  would  never  be  se- 
cure, because  the  Issue  of  payment  could  al- 
ways be  litigated  by  simply  adding  the  other 
Issue,— failure  to  demand.  For  this  reason  it 
has  been  held  in  a  great  number  of  Instances, 
and  is  undoubtedly  the  law,  jthat  the  creditor, 
in  cases  of  this  character,  must  make  his  de- 
mand within  a  reasonable  time  after  the 
money  is  received  to  his  use.  As  to  what  Is 
a  reasonable  time  is  ordinarily  determined  by 
the  analogy  of  the  statutory  periods  of  limi- 
tation^ If  the  cause  of  action  is  barred  by 
the  lapse  of  two  years  after  It  becomes  corn- 
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plete,  then  the  demand  must  be  made  within 
two  years  after  the  right  to  make  it  accrues, 
or  a  valid  excuse  must  be  shown  for  the  fail- 
ure to  make  it  •within  that  time.  Now  in 
this  case  Mrs.  Bills  (then  Mrs.  Reagan,  and 
administratrix  of  Reagan's  estate)  knew  of 
these  dividends  as  early  as  September,  1879, 
and  inquired  of  the  corporation,  through  some 
of  its  trustees,  if  they  had  been  paid.  She 
was  iuformed  that  they  had  been  paid  to 
Anderson,  the  trustee.  In  other  words,  she 
was  informed  that  Anderson  had  in  his  hands 
$225,000  belonging  to  the  heirs  of  the  estate 
of  which  she  was  administratrix;  but  she 
never  made  any  Inquiry  of  Anderson  if  he 
had  the  money,  or  the  slightest  effort  to  col- 
lect any  part  of  it  for  the  benefit  of  the  heirs 
of  Reagan,  whose  trustee  she  continued  to  be 
for  three  years  after  that  date.  Such  a 
thing  seems  incredible,  but,  assuming  the  fact 
to  be  as  it  is  stated,  the  neglect  to  make  in- 
quiry of  Anderson  was  gross  and  inexcusable 
laches.  It  is  not  only  contrary  to  every  dic- 
tate of  ordinary  business  prudence,  but  was  a 
grave  violation  of  her  duties  to  the  heirs  and 
distributees  of  Reagan's  estate.  She  had  the 
means  of  knowledge  in  her  possession,  and 
the  uext  step  in  the  inquiry  was  plainly  and 
unmistakably  indicated.  She  had  only  to  ap- 
ply to  Anderson  in  order  to  obtain  certain 
and  exact  information  as  to  what  dividends 
he  had  received  on  account  of  her  intestate, 
and  her  failure  to  make  this  inquiry  is  fatal 
to  her  claim  that  she  was  excused  from  mak- 
ing a  demand  for  payment  by  her  belief  that 
the  dividends  had  already  been  paid- 
It  ought  not  to  be  necessary  to  notice 
again  the  old  argument  or  appeal  so  often 
advanced  when  the  defense  of  the  statute  of 
limitations  is  interposed  by  demurrer,  that 
it  is  a  shame  and  an  outrage  to  allow  a  de- 
fendant who  admits  his  indebtedness  to  de- 
feat a  recovery  by  this  technical  defense. 
The  bar  of  the  statute  Is  not  a  technical  de- 
fense. The  purpose  of  the  law  Is  not  to  pre. 
vent  the  recovery  of  money  which  is  justly 
due.  but  to  prevent  the  recovery  of  money 
that,  according  to  all  reasonable  presump- 
tions, has  been  paid,  in  an  action  commenced 
after  the  means  of  proving  payment  have 
been  lost  It  is  a  statute  of  repose  and  se- 
curity, which  can  never  operate  unjustly 
against  persons  of  ordinary  prudence,  and 
which  undoubtedly  prevents  innumerable 
frauds.  Its  policy  is  sound  and  beneficent; 
but.  even  if  it  were  not.  it  is  the  law.  and  is 
binding  alike  upon  litigants  and  courts.  And 
it  is  not  true,  in  any  substantial  sense,  mat 
a  demurrer  on  the  ground  of  the  statute 
of  limitations  admits  an  existing  indebted- 
ness as  matter  of  fact.  What  the  defendant 
really  says  by  his  plea  is.  "1  admit  I  was  in- 
debted to  you  as  you  allege,  but  your  pre- 
tense that  1  hare  not  paid  you  is  conclusive- 
ly refuted  by  the  other  facts  which  you  al- 
lege." In  this  case  it  appears  that  Anderson 
had  express  authority  to  collect  these  dirt- 
dentin,  that  ail  other  dividends  were  actually 


paid,  and  that  the  corporation  claims  to  have 
paid  these,  also,  to  Anderson.  This  is  its 
real  and  meritorious  defense,  according  to 
the  allegations  of  the  complaint;  and  it  only 
demands,  as  every  one  may  demand  under 
the  law,  to  be  exempted  from  the  necessity 
of  proving  after  the  lapse  of  years  a  fact 
which  the  law  conclusively  presumes. 

I  have  not,  in  this  brief  statement  of  the 
grounds  of  my  concurrence,  attempted,  and 
I  cannot  undertake,  to  review  the  authorities 
cited  in  the  briefs;  but  I  will  notice  one  case 
upon  which  appellant  specially  relies,— the 
case  of  Schroeder  v.  Jahns,  27  Cal.  274.  In 
that  case,  money  was  deposited  by  the  plain- 
tiff with  defendant's  intestate  for  safe-keep- 
ing, upon  an  express  agreement  that  it  should 
be  kept  by  the  depositary  in  trust  for  the 
depositor.  As  to  the  necessity  of  making  a 
prompt  demand  of  payment,  there  is  a  clear 
and  manifest  distinction  between  such  cases, 
in  which  the  very  object  of  the  transaction 
is  the  transfer  of  the  custody  of  the  money 
for  the  convenience  of  the  parties  during  an 
indefinite  period,  and  a  case  where  the  mon- 
ey is  received  for  the  mere  purpose  of  paying 
it  over  to  the  person  entitled  upon  his  de- 
mand. This  distinction  Is  recognized  in  the 
carefully  considered  case  of  Palmer  v.  Palm- 
er. 36  Mich.  4S7.  These  are,  in  brief,  the 
grounds  upon  which  I  concur  in  the  judg- 
ment of  affirmance. 

GAROUTTE.  J.  I  dissent.  A  demurrer 
was  sustained  to  plaintiff's  complaint  upon 
the  ground  that  his  cause  of  action  was 
barred  by  the  statute  of  limitations,  and  up- 
on refusal  to  amend  the  action  was  dismiss- 
ed, and  thereupon  this  appeal  was  taken. 
The  complaint  contains  the  following  allega- 
tion: "Plaintiff  further  complaining,  avers 
and  alleges  upon  information  and  belief  that 
the  said  Silver  King  Mining  Company,  with 
the  intent,  object,  purpose,  and  design  to  de- 
fraud the  said  Mary  A.  Reagan,  the  heirs  of 
said  Benjamin  W.  Reagan,  said  estate  of  said 
Benjamin  W.  Reagan,  and  said  administra- 
trix out  of  said  dividend,  and  out  of  the 
moneys  payable  on  account  of  said  divi- 
dend, held  by  it  in  trust  for  said  heirs  and 
administratrix,  and  to  deceive  and  Impose 
upon  said  Mary  A.  Bills,  as  said  adminis- 
tratrix and  individually,  and  to  fraudulently 
conceal  the  fact  that  said  dividend  had  not 
been  paid,  so  as  to  prevent  an  action  or  suit 
being  brought  therefor  by  said  administra- 
trix, and  to  make  said  Mary  A.  Bills,  as  said 
administratrix  and  individually,  believe  that 
such  dividend  had  been  paid,  did  on  or 
about  the  10th  day  of  September.  1ST3,  and 
thereafter,  and  at  divers  other  times,  at  and 
In  the  said  city  and  county  of  San  Fran- 
cisco, fraudulently  state,  declare,  and  repre- 
sent to  said  Mary  A.  Bills  and  to  said  admin- 
istratrix that  said  dividend  on  said  490)85 
shares  of  stock  had  been  paid  to  said  John 
W.  Anderson,  and  mat  all  dividends  due  on 
said  49,965  shares  of  stock  hud  been  paid  to 
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said  J.  W.  Anderson,  and  that  no  money 
was  due  or  owing  or  unpaid  on  account  of 
said  dividend,  or  on  account  of,  or  on  any 
dividends  that  had  been  declared  on,  said 
•49,985  shares  of  stock  during  the  lifetime  of 
said  Benjamin  A.  Reagan;  that  said  Mary 
A  Bills,  as  said .  administratrix,  at  and  be- 
fore the  time  when  said  statements,  declara- 
tions, and  representations  were  made  to  her, 
applied  to  the  defendant  corporation  and  its 
officers  In  the  city  and  county  of  San  Fran- 
cisco for  Information  as  to  said  49.985  shares 
of  stock,  and  as  to  whether  any  dividend 
which  had  been  declared  thereon  prior  to  the 
death  of  said  Reagan,  or  any  part  of  such 
dividend,  was  unpaid,  and  as  to  whether 
any  money  was  due  from  said  defendant 
corporation  to  said  estate,  or  to  her  as  such 
administratrix,  for  or  on  account  of  any  div- 
idend or  dividends  declared  by  said  defend- 
ant corporation  prior  to  the  death  of  said 
Benjamin  W.  Reagan,  and  that  such  state- 
ments, declarations,  and  representations  of 
the  defendant  corporation  were  made  at  the 
times  of  said  inquiries,  and  when  such  in- 
formation was  being  sought,  and  In  reply  to 
such  Inquiries  by  said  administratrix  that 
said  declarations,  representations,  and  state- 
ments to  said  administratrix  were  made  for 
and  In  behalf  of  said  defendant  corporation 
by  certain  of  its  officers  and  directors,  name- 
ly, *  *  *.  That  the  said  administratrix, 
and  said  Mary  A.  Bills,  was  at  the  times  of 
the  making  of  said  false  representations, 
statements,  and  declarations  as  aforesaid, 
and  was  known  to  said  corporation  and  said 
James  M.  Barney  and  B.  A.  Barney  to  be, 
Ignorant  as  to  the  fact  whether  said  divi- 
dends had  been  paid  or  not,  and  that  she  be- 
lieved said  statements,  representations,  and 
declarations  to  be  true,  and  relied  upon  the 
same  as  true,  and  had  no  suspicion  that  any 
of  the  same  was  or  were  untrue  or  false,  and 
was  imposed  upon  and  deceived  by  said  false 
and  fraudulent  statements,  representations, 
and  declarations,  and  was  deceived  and  mis- 
led and  defrauded  thereby.  That  she,  as 
such  administratrix,  and  Individually,  con- 
tinued to  believe  and  rely  upon  said  state- 
ments, representations,'  and  declarations  as 
true,  and  to  act  upon  the  same  as  true,  until 
the  discovery  of  the  fact,  as  hereinafter  al- 
leged. •  *  •  That  said  false  statements, 
representations,  and  declarations  were  made 
to  said  Mary  A.  Bills,  as  aforesaid,  with 
the  fraudulent  intent,  object,  purpose,  and 
design  to  conceal  the  existence  of  the  cause 
of  action  against  said  defendant  corporation 
for  said  dividends  until  a  sufficient  time 
should  elapse  and  expire  to  enable  the  de- 
fendant corporation  to  Interpose  a  plea  of 
the  statute  of  limitations  as  a  bar  to  any  ac- 
tion to  recover  said  dividends."  The  com- 
plaint further  alleges  that  upon  the  10th  day 
of  January,  1885,  plaintiff  discovered  the 
falsity  of  these  statements,  and  thereupon 
and  upon  that  day  made  a  demand  for  a 
payment  of  the  dividends. 


The  foregoing  facts  are  sufficient  for  the 
purposes  before  us.  They  form  an  Interest- 
ing recital;  and  if,  under  the  circumstances 
here  detailed,  the  appellant  can  be  deprived 
of  his  money,  and  the  respondent  be  allowed 
to  retain  it  as  its  own,  there  is  something 
wrong  In  the  law.  It  was  held  by  the  trial 
court  that  this  action  was  barred  by  the 
statute  of  limitations,  and  this  ruling  is  sup- 
ported by  counsel  upon  the  grounds  (1)  that 
no  demand  for  declared  dividends  is  neces- 
sary to  set  the  statute  of  limitations  in  mo- 
tion; and  (2)  that,  if  such  demand  is  neces- 
sary, then  the  foregoing  facts  set  out  in 
paragraph  A  constitute  a  demand  on  the 
part  of  appellant  for  these  dividends,  and 
a  refusal  upon  the  part  of  respondent  to  pay 
them,  and  by  reason  thereof  the  statute  of 
limitations  was  set  In  motion,  and  the  action 
fully  barred  before  the  filing  of  the  com- 
plaint herein. 

I  cannot  assent  to  either  of  these  proposi- 
tions. It  Is  a  well-established  principle  of 
law  that  a  demand  for  declared  dividends  is 
necessary  by  the  owner  of  stock  In  a  corpora- 
tion before  a  right  of  action  exists.  It  can 
hardly  be  claimed  that  there  is  any  authori- 
ty to  the  contrary.  It  was  said  in  State  v. 
Baltimore  &  O.  R.  Co.,  6  Gill,  387:  "We  are 
clearly  of  opinion  that  such  demand  was  nec- 
essary before  a  right  of  action  would  exist 
on  the  part  of  the  plaintiff  to  recover  this  div- 
idend. The  established  principle  that  suits 
could  be  Instituted  without  demand  for  div- 
idends declared  by  banking  and  other  corpo- 
rations would  greatly  impair  the  value  of 
stock  held  therein,  by  rendering  It  necessary 
to  employ  agents  to  hunt  up  stockholders  In 
various  parts  of  the  state  or  Union,  in  order 
to  prevent  a  multiplicity  of  suits,  or,  in  the 
failure  to  do  this,  suits— and,  of  consequence, 
costs— might  be  multiplied  to  an  alarming 
extent.  Such  a  doctrine  has  certainly  never 
been  supposed  to  exist  Dividends  are  paid 
when  called  for,  and  we  apprehend  that  lim- 
itations would  not  run  until  demand  was 
made."  See,  also,  Jones  v.  Railroad  Co.,  57 
N.  T.  205;  Railroad  Co.  v.  Corwell,  28  Pa.  St. 
339;  Scott  v.  Banking  Co.,  52  Barb.  69;  Ha- 
gar  v.  Bank,  63  Me.  512.  Upon  sound  rea- 
son, such  should  be  the  law.  If  It  were  oth- 
erwise, the  corporation  would  be  at  the  mercy 
of  the  stockholders;  for,  upon  the  declaration 
of  a  dividend,  causes  of  action  innumerable 
would  be  outstanding  against  the  corporation. 
If  the  law  were  otherwise,  the  stockholders 
would  be  largely  at  the  mercy  of  the  corpora- 
tion, for  dividends  might  be  declared,  and 
the  statute  of  limitations  bar  an  action  for  a 
recovery,  before  the  stockholders  were  even 
aware  that  such  dividends  had  been  declared. 

The  foregoing  facts  stated  In  paragraph  A 
do  not,  In  law,  amount  to  a  demand  and  re- 
fusal to  pay  dividends.  At  the  time  or  times 
there  specified,  the  administratrix,  Mary  A. 
Reagan,  demanded  nothing,  and  the  corpora- 
tion refused  nothing.  The  occurrence  was 
simply  this:   The  administratrix,  knowing 
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chat  her  late  husband  was  a  large  owner  of 
stock  in  the  corporation,  inquired  at  tbe 
office  if  any  dividend*  accruing  upon  this 
stock  prior  to  bis  death  had  not  been  drawn; 
and  she  was  then  informed  that  all  such 
dividends  had  been  paid  to  one  Anderson, 
the  agent  of  her  husband,  and  that  the  cor- 
poration bad  no  dividends  in  its  possession 
belonging  to  the  estate.  To  resolve  the  in- 
quiry of  the  administratrix  and  the  reply  of 
the  corporation  to  that  inquiry  into  a  de- 
mand and  refusal  would  require  a  technical, 
close,  and  even  strained  construction  of  tbe 
language;  and  such  a  construction  is .  not 
favored  in  law,  in  order  that  fraud  and  decep- 
tion may  not  thrive.  Tbe  complaint  alleges 
that  these  statements  of  the  corporation  were 
false,  and  were  made  knowingly  and  inten-' 
tionally  for  the  express  purpose  of  defraud- 
ing the  administratrix  out  of  this  proper- 
ty by  concealing  from  her  her  cause  of  ac- 
tion until  it  was  barred  by  tbe  statute  of  lim- 
itations. It  will  not  be  allowed  to  do  these 
iniquitous  things,  and  then  plead  them  In 
bar  of  plaintiff's  cause  of  action,  if  any  rea- 
sonable construction  can  be  given  the  lan- 
guage and  the  acts  of  these  parties  when 
they  met,  which  will  defeat  it  Misrepre- 
sentation and  falsehood,  practiced  for  the 
very  purpose  of  securing  the  unjust  results 
which  follow  tbe  decision  of  the  trial  court, 
if  upheld  and  practiced  for  the  very  purpose 
of  securing  those  results  in  tbe  identical  way 
they  are  proposed  to  be  secured,  do  not  com- 
mend themselves  as  matters  for  favorable 
consideration.  It  would  be  a  gross  wrong  to 
deny  plaintiff's  right  of  action  by  construing 
this  language  into  a  demand  and  refusal, 
when  by  the  language  the  administratrix  in- 
tended to  make  no  demand,  and  at  the  same 
time  did  not  understand  the  language  of  the 
corporation  to  amount  to  a  refusal.  I  find 
no  case  in  the  law  books  holding  that  sim- 
ilar acts  and  facts  constitute  demand  and  re- 
fusal. Conceding  that  no  formal  demand  is 
necessary,  still  its  equivalent  In  acts  or  lan- 
guage must  be  present  If  a  stockholder  had 
called  at  the  office  of  the  corporation;  and 
inquired  if  a  dividend  had  been  declared, 
and  the  corporation  had  falsely  replied  In  the 
negative,  a  parallel  case  to  the  one  at  bar 
would  be  presented;  and,  according  to  the 
corporation's  contention,  the  statute  would 
begin  to  run  from  such  demand  and  refusal. 
This  cannot  be  the  law.  While  the  corpora- 
tion, by  Its  answer  to  the  administratrix's 
inquiries,  may  have  secretly  placed  itself  in 
a  position  of  hostility  to  her  interests,  yet 
that  is  not  the  character  of  hostility  contem- 
plated by  tbe  statute  of  limitations.  The  cor- 
I>oration'8  secret  hostility  to  her  interests 
amounts  to  nothing.  It  was  full  of  that  same 
secret  hostility  before  she  ever  came  to  it 
for  Information.  It  follows  that  if  this  hos- 
tility caused  the  statute  to  run,  then  the 
statute  was  already  in  motion  prior  to  the 
time  she  made  the  iiquiries.  As  far  as  the 
statute  of  limitations  is  concerned,  secret  hos- 


tility is  no  hostility;  and  outwardly  the  po- 
sition of  the  corporation  towards  the  admin- 
istratrix bore  every  semblance  of  the  great- 
est honesty,  kindest  intentions,  and  the 
friendliest  feelings.  This  being  the  position - 
of  the  corporation  towards  Mrs.  Reagan, 
there  was  no  hostility  of  interest  between 
them,  and  the  statute  of  limitations  did  not 
begin  to  run  from  the  date  of  these  con- 
versations. If  Mrs.  Reagan  had  treated  these 
conversations  as  constituting  a  demand  and 
refusal,  and  brought  an  action  for  the  divi- 
dends against  tbe  corporation,  relying  upon 
such  demand  and  refusal,  tbe  corporation's 
conduct  would  have  been  such  that  very 
probably,  upon  a  plea  by  it  of  no  demand 
and  refusal,  tbe  court  would  have  held 
against  it  But  the  converse  of  the  proposi- 
tion, as  presented  in  this  case,  by  no  means 
follows,  for  the  corporation,  by  its  conduct 
was  tarnished  with  deceit  and  dishonesty, 
and  no  such  taint  was  upon  her. 

It  is  further  contended  in  the  concurring 
opinion  of  the  chief  justice  that  the  de- 
mand made  in  January,  1885,  came  too  bite; 
that,  when  a  demand  Is  necessary  to  set  the 
statute  of  limitations  in  motion,  it  must  be 
made  within  a  reasonable  time  after  the 
right  to  make  it  accrues;  that  this  reasona- 
ble time  must  not  exceed  the  period  pre- 
scribed by  statute  for  the  limitation  of  the 
action,  if  no  demand  were  necessary;  and 
that  if  such  demand  is  not  made  the  ac- 
tion is  barred,  either  because  of  the  failure 
to  make  it  or  that  owing  to  the  lapse  of 
time,  it  is  presumed  to  have  been  made.  The 
general  principle  here  declared  is  somewhat 
elementary,  and  an  abundance  of  authority 
is  presented  by  counsel  to  support  it  But 
like  other  principles  of  law,  there  are  excep- 
tions to  it;  and,  while  broad  in  its  terms, 
it  is  not  broad  enough  to  cover  all  cases,  and 
this  case  comes  within  the  exception.  This 
exception  is  based  upon  the  principle  that  the 
conduct  of  the  defendant  may  be  such  as  to 
excuse  a  plaintiff  from  sooner  making  a  de- 
mand, and  the  soundness  of  this  exception, 
as  a  legal  principle,  is  as  fully  recognized  by 
the  courts  as  is  the  general  rule  Itself.  In 
Cod  man  v.  Rogers,  10  Pick.  112  (a  leading 
case  relied  upon  by  respondents),  tbe  court 
said:  'The  question  is  whether  a  dormant 
claim  may  be  revived  by  a  demand  after 
seventeen  years,  during  the  whole  or  nearly 
the  whole  of  which  time  a  demand  might 
have  been  made,  but  was  not  and  no  reason 
is  assigned  for  tbe  omission."  And  again: 
"What  is  to  be  considered  a  reasonable  time 
for  this  purpose  does  not  appear  to  be  set- 
tled by  any  precise  rule.  It  must  depend 
upon  circumstances.  If  no  cause  for  delay 
can  be  shown,  it  would  seem  reasonable  to 
require  the  demand  to  be  made  within  the 
time  limited  by  the  statute  for  bringing  tbe 
action."  In  Wright  v.  Paine,  02  Ala.  S40, 
another  case  relied  upon  by  respondents,  the 
court  said:  "If  there  be  any  facts  or  circum- 
stances which  can  excuse  the  long  delay  of 
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the  appellant  In  commencing  suit  and  In 
making  demand  for  the  money,  the  record ; 
does  not  disclose  them;  •  *  *  and  it  would 
be  violative  of  the  policy  of  the  statute  of 
limitations,  and  defeat  the  purposes  it  was 
Intended  to  accomplish,  if,  without  an  ex- 
planation of  the  long  delay  in  making  de- 
mand, and  the  unwarrantable  delay  in  bring- 
ing suit  after  the  fruitless  demand,  until 
Winston  was  dead,  the  statute  was  held 
not  a  bar."  It  is  thus  apparent  from  the 
foregoing  cases  that  a  plaintiff  may  be  ex- 
cused from  not  making  an  earlier  demand, 
and.  If  excuses  are  ever  to  be  accepted  by 
courts,  then  this  plaintiff  is  excused.  No  case 
has  been  cited  holding  an  action  barred  upon 
a  state  of  facts  in  any  way  analogous  to  that 
here  disclosed.  All  the  cases  assume  that  the 
plaiutlff  was  aware  that  he  had  a  claim 
which  would  ripen  into  a  cause  of  action  upon 
making  a  demand,  and  charge  him  with  lach- 
es in  not  making  the  demand  within  a  rea- 
sonable time.  But  here  plaintiff  could  not  be 
jruilty  of  such  laches,  for  she  was  not  aware 
that  she  had  any  claim  upon  which  to  form  a 
basis  for  a  demand.  "More  than  that,  she 
was  falsely  and  mercenarily  informed  by  de- 
fendant that  she  had  no  claim  against  it, 
and  for  this  reason  alone  she  was  lulled  into 
a  quiescent. state  of  ignorance-  which  pre- 
vented a  discovery.  Whatever  diligence  she 
may  have  been  required  by  the  law  to  exercise 
In  the  discovery  of  a  cause  of  action,  as 
against  third  parties,  it  does  not  become  the 
defendant,  who  by  its  fraud  and  misrepre- 
sentation caused  the  delay  in  making  the 
demand,  to  now  rely  upon  Its  bad  conduct 
for  the  purpose  of  defeating  rights  based 
upon  such  demand.  Much  that  we  have 
said  upon  these  lines  in  a  previous  portion 
of  this  opinion  bears  directly  upon  the  ques- 
tion here  presented.  The  fact  that  the  pres- 
ent action  is  not  one  for  relief  founded  upon 
the  fraud  of  the  corporation  is  not  material 
to  the  case.  Neither  is  it  necessary  to  hold 
that  fraud  practiced  by  a  debtor  upon  his 
creditor,  whereby  the  creditor  fails  to  bring 
his  action  within  the  time  allowed,  is  suf- 
ficient to  defeat  a  plea  of  the  statute  of 
limitations  made  by  the  debtor.  The  ques- 
tion here  is  not  one  of  laches  in  discovering 
the- existence  of  an  indebtedness,  but  of  lach- 
es in  making  a  demand  for  the  payment  of 
such  indebtedness.  Every  authority  cited 
by  respondents'  counsel  concedes  full  knowl- 
edge upon  the 'part  of  the  creditor  of  his 
rights  during  the  entire  period  covered  by  the 
delay  in  making  the  demand,  but  this  case  pre- 
sents no  such  state  of  facts.  The  concurring 
opinion  goes  against  the  appellant  upon  the 
ground  that  Mrs.  Reagan  was  negligent  in  dis- 
covering her  cause  of  action,  but  I  think  that 
question  is  foreign  to  the  case,  and  involves  an 
entirely  different  principle.  Again,  if  Mrs. 
Reagan  had  made  no  inquiries  whatever  of 
the  corporation  as  to  dividends,  but  had  as- 
sumed them  to  have  been  paid  to  Reagan 
or  his  agent,  it  appears  she  would  now  have 
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a  cause  of  action;  but,  strange  as  It  may 
seem,  the  diligence  that  she  used  is  so  ef- 
fectively arrayed  against  her  as  to  cause  her 
own  downfall.  Anderson  was  In  no  sense 
her  trustee.  He  was  the  trustee  and  agent 
of  her  husband,  and  a  payment  to  him  was 
a  payment  to  her  husband,  and  she  had  a 
right  to  so  consider  It;  for  there  is  nothing 
whatever  In  the  case  to  indicate  but  that 
she  was  perfectly  Justified  in  assuming  that, 
if  the  money  in  fact  had  been  paid  to  Ander- 
son, it  had  been  disbursed  In  proper  and 
legitimate  channels.  If  Reagan  had  not  been 
Insane,  and  Anderson  had  been  a  myth,  and 
the  corporation  had  stated  to  her  at  the  time 
of  her  inquiries  that  these  moneys  had  been 
paid  to  her  husband  prior  to  his  death,  as 
an  ordinary,  unsuspicious,  trustful  woman 
she  would  have  believed  the  statement,  and 
relied  upon  it;  and  she  would  have  had  a 
right  to  believe  it  and  rely  upon  it.  The  fact 
that  she  was  told  the  money  was  paid  to 
Anderson,  his  trustee,  does  not  alter  the  case. 


(4  CM.  Unrep.  940) 

BURLING  et  al.  v.  NEWLANDS  et  ml.  (No. 
14,592.)  » 

(Supreme  Oourt  of  California.  Jan.  5,  1895.) 
Charging  Trust  Estate— Limitations— Laches. 

1.  For  the  convenience  of  certain  lenders 
and  borrowers  of  money,  who  did  their  busi- 
ness through  a  bank,  a  firm  of  stockbrokers 
were  in  the  habit  of  giving  their  promissory 
notes,  and  securing  themselves  by  bank  stock 
and  other  collaterals  delivered  to  them  by  the 
president  of  the  bank.  Subsequently  the  bank 
failed,  and  the  president  conveyed  all  his  prop- 
erty to  a  trustee,  to  be  applied  by  him  to  ''such 
purposes  and  uses  as  he  may  deem  best  for  our 
joint  and  several  interests."  By  fraudulent 
representations  that  the  stock  and  collateral 
held  by  the  stockbrokers  were  worthless,  the 
trustee  induced  them  to  pay  to  him  $200,000, 
in  consideration  of  his  promise  to  pay  all  their 
outstanding  notes,  which  promise  he  performed. 
Held,  that  the  fraudulent  representations  by 
the  trustee  gave  the  stockbrokers  only  a  per- 
sonal right  of  action  against  him,  and  that  they 
could  not  charge  the  trust  estate  in  his  hands 
for  such  sum,  since  they  were  not  creditors  of 
the  bank  president,  who  created  the  trust. 

2.  A  cause  of  action  for  fraud  is  not  taken 
out  of  the  operation  of  the  statute  of  limita- 
tidns  by  Code  Civ.  Proc.  8  338,  subd.  4,  which 
provides  that  the  statute  does  not  begin  to  run 
until  discovery  of  the  fraud,  where  it  appears 
that  the  slightest  examination  of  the  public  rec- 
ords would  have  put  plaintiffs  in  possession  of 
the  facts,  and  that  tney  acquired  the'r  infor- 
mation on  which  the  action  was  based  by  in- 
quiry of  their  friends  and  acquaintances,— a 
course  open  to  them  before  the  statute  had  run. 

3.  Equity  will  not  entertain  a  cause  of  ac- 
tion seeking  relief  from  an  alleged  fraud,  where 
complainants  could  have  informed  themselves 
of  the  facts  by  the  exercise  of  reasonable  dili- 
gence, but  delayed  bringing  suit  for  over  10 
years,  and  until  after  the  death  of  all  the  par- 
ticipants in  the  transactions. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  Walter  H. 
Levy,  Judge. 

Action  by  Leonlde  H.  Burling  and  others 
against  Frank  G.  Newlaads  and  Frederick 


X  Rehearing  granted. 
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W.  Sharon  to  compel  defendants  to  account 
as  successors  of  William  Sharon,  trustee  of 
the  property  of  William  C.  Ralston,  deceased. 
From  a  judgment  sustaining  a  demurrer  to 
the  complaint,  plaintiffs  appeal.  Affirmed. 

Joseph  M.  Nougues,  for  appellants.  Wm. 
F.  Herrin,  J.  M.  Allen,  and  H.  L.  Gear,  for 
respondents. 

McFARLAND,  J.  This  action  was  brought 
to  obtain  an  accounting  of  the  alleged  trust 
estate  and  property  of  William  C.  Ralston, 
deceased,  which  is  averred  to  have  been  con- 
veyed by  him  in  his  lifetime  to  William 
Sharon,  also  now  deceased,  and  by  said 
Sharon  to  the  defendants  herein,  and  for  a 
decree  that  there  be  paid  to  plaintiffs,  out  of 
said  property,  the  sum  of  $200,000  and  Inter- 
est The  plaintiffs  are  the  ocecutrix  and  ex- 
ecutor of  William  Burling,  deceased,  and  the 
assignee  in  insolvency  of  James  W.  Burling, 
an  insolvent;  and  the  defendants  are  Frank 
Q.  Newlands  and  Frederick  W.  Sharon,  to 
whom  the  said  William  Sharon  during  his  life- 
time conveyed  all  his  property  in  trust  De- 
fendants demurred  to  the  complaint  on  gen- 
eral and  on  several  special  grounds.  Their 
demurrer  was  sustained  by  the  court  below, 
and  judgment  was  rendered  for  defendants; 
and  plaintiffs  appeal  from  the  judgment 

The  amended  complaint  occupies  426  pages 
of  the  printed  transcript;  and  we  will  not 
undertake  to  give  here  even  a  synopsis  of 
such  a  lengthy  document  We  will  state  only 
such  facts  as  will  present  a  distinct  view  of 
the  main  epochs  In  the  long  historical  narra- 
tive. William  C.  Ralston  was  cashier  of  the 
Bank  of  California  from  1868  to  1873,  and  Its 
president  from  1873  to  the  time  of  his  death, 
which  occurred  August  27,  1875.  From  1869 
to  1872  he  employed  William  Burling,  a  stock- 
broker, to  negotiate  loans;  Burling  giving  his 
individual  notes  for  the  loans,  and  Ralston 
furnishing  shares  of  the  stock  of  the  bank, 
and  other  collaterals,  as  securities  for  the 
money  borrowed.  In  1872,  William  Burling 
formed  a  partnership  with  James  W.  Burling 
under  the  firm  name  of  Burling  &  Bro.;  and 
thereafter,  until  Ralston's  death,  loans  were 
negotiated  In  like  manner  through  the  agency 
of  said  firm.  On  August  26,  1875,  the  said 
bank  failed;  and  on  the  next  day  Ralston 
died  by  drowning.  At  that  time  there  were 
outstanding  notes  of  said  William  Burling  for 
loans  negotiated  as  aforesaid  in  the  amount  of 
about  $155,000;  and  there  were  notes  of  Bur- 
ling &  Bro.  given  for  loans  so  negotiated  in 
the  amount  of  about  $1,613,000.  Before  his 
death,  and  on  the  day  of  his  death,  Ralston 
executed  a  conveyance  of  all  his  property  to 
said  William  Sharon,  "in  trust  to  collect  and 
receive  the  rents,  issues,  incomes,  and  profits 
thereof,  and  every  part  thereof,  and  to  sell 
and  dispose  of  the  same  on  such  terms  and 
prices  as  he  deems  best,  and  to  apply  the 
same  and  the  proceeds  thereof,  and  of  all  the 
property  hereby  conveyed,  to  such  purposes 


and  uses  as  the  said  William  Sharon  may,  in 
his  Judgment  deem  best  for  our  joint  and 
several  Interests."  On  December  24,  1875, 
William  Burling  and  Burling  &  Bro.  made  a 
contract  with  said  William  Sharon,  under 
which  they  paid  to  Sharon  $200,000,  and  as- 
signed to  him  all  claims  against  the  estate  of 
said  Ralston  upon  said  outstanding  notes; 
and  said  Sharon,  by  said  contract  undertook 
to  assume  all  indebtedness  upon  said  notes, 
and  relieve  said  Burling  and  Burling  &  Bro. 
from  all  liability  arising  upon  the  same, 
which  said  undertaking  by  said  Sharon  he 
fully  performed.  The  said  Burllngs  and  the 
said  Sharon  had  been  negotiating  about  said 
contract  nearly  four  months  before  its  con- 
summation. It  is  averred  that  the  Burlings 
were  induced  to  pay  said  $200,000  to  said 
William  Sharon  by  representations  of  the  lat- 
ter to  them  that  the  shares  of  bank  stock 
held  by  them  as  security  for  their  said  notes 
were  Illegally  overissued  stock,  and  worth- 
less; that  the  other  collaterals  held  by  them 
were  owned  by  strangers  to  these  transac- 
tions, and  had  been  surreptitiously  taken 
from  the  bank;  that  Ralston's  estate  was  In- 
solvent; that  they  (the  Burllngs)  would  be 
holden  for  the  whole  amount  of  said  outstand- 
ing notes  without  recourse  to  any  security; 
that  D.  O.  Mills  and  all  the  other  officers  and 
employes  of  said  bank  confirmed  the  truth 
of  said  representations;  and  that  they,  hav- 
ing no  sufficient  information  on  the  subject, 
relied  on  said  representations  of  Sharon,  and 
were  thus  led  to  enter  Into  said  contract  and 
pay  said  $200,000.  And  It  is  further  averred 
that  all  these  representations  were  false,  and 
were  by  said  Sharon  "willfully,  designedly, 
and  fraudulently  made  for  the  purpose  of 
cheating  and  defrauding  them,  said  Burlings, 
as  aforesaid,  out  of  said  sum  of  $200,000." 
A  certain  proportionate  part  of  the  $200,000 
was  paid  by  said  William  Burling,  and  the 
balance  by  the  said  Burling  &  Bro.  William 
Burling  died  on  July  15,  1877;  and  the  part- 
nership was  wound  up  and  settled  In  Jan- 
uary, 1879.  In  August  1877,  the  plaintiffs 
herein,  Leonlde  H.  Burling  and  Benjamin 
Burling,  were  appointed  administratrix  and 
administrator  of  said  William  Burling,  de- 
ceased; and  they  pray  that  there  be  paid  to 
them  the  proportionate  part  of  said  $200,000 
and  Interest  which  they  allege  to  be  due  to 
his  estate.  In  June,  1882,  the  said  James  W. 
Burling,  formerly  the  other  member  of  the 
said  firm  of  Burling  &  Bro.,  became  an  in- 
solvent debtor;  and  In  June,  1886,  the  plain- 
tiff Benjamin  Burling  was  appointed  his  as- 
signee In  insolvency;  and  he  prays  that  there 
be  paid  to  him,  as  such  assignee,  the  propor- 
tionate part  of  said  $200,000  and  Interest 
which  he  avers  to  be  due  the  estate  of  said 
insolvent  The  said  William  Sharon,  on  No- 
vember 4,  1885,  by  deed  of  trust,  conveyed  in 
fee  all  his  property,  of  every  kind,  to  the  de- 
fendants Newlands  and  Frederick  W.  Sharon; 
and  on  November  15,  1885,  the  said  William 
Sharon  died.    The  purpose  of  this  action  is 
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to  compel  the  defendants,  as  trustees  under 
said  deed  to  them  from  said  William  Sharon, 
to  account  for  all  real  and  personal  property, 
the  title  to  which  "the  said  Sharon  received 
under  and  by  virtue  of  said  deed  of  trust 
made  on  the  27th  day  of  August,  A.  D.  1875, 
by  said  W.  C.  Ralston  to  him,  said  William 
Sharon,"  and  to  have  said  property,  "of  the 
estate  of  said  W.  C.  Ralston,"  applied  to  the 
payment  of  said  $200,000  and  interest.  The 
action  was  commenced  on  the  25th  day  of 
October,  1886,  which  was  about  11  months 
after  the  death  of  said  William  Sharon,  and 
11  years  after  the  transaction  upon  which  the 
suit  is  founded. 

Res:—  n  dents  present  various  reasons  why 
the  judgment  of  the  court  below  should  be 
sustained,  and  appellants  attack  it  from  vari- 
ous standpoints;  but,  under  the  views  which 
we  take  of  the  case,  it  is  not  necessary  to  dis- 
cuss all  the  propositions  argued  by  the  re- 
spective counsel.  In  our  opinion,  if,  upon  the 
facts  alleged,  the  Burlings  had  any  cause  of 
action  at  all,  their  remedy  was  a  personal 
action  against  William  Sharon  to  recover 
damages  for  deceit  in  procuring  their  pay- 
ment to  him  of  the  $200,000  in  the  manner  as 
alleged,  or  upon  an  assumpsit  to  refund  the 
money,  implied  from  a  rescission  of  the  con- 
tract under  which  it  was  paid,  for  fraud  by 
Sharon  in  obtaining  it  But  this  is  not  such 
an  action.  The  nature  of  the  action  is  stated 
in  the  first  sentence  of  the  brief  of  appellants, 
as  follows:  "This  action  is  brought  to  ob- 
tain an  accounting  of  the  trust  estate  and 
property  of  the  late  William  C.  Ralston, 
which  was  conveyed  to  the  late  William 
Sharon  in  trust,  and  if,  upon  such  account- 
ing, it  be  ascertained  that  the  estate  of  said 
Ralston  was  solvent,  that  there  be  repaid  to 
the  plaintiffs  the  sum  of  two  hundred  thou- 
sand ($200,000)  dollars  and  interest  thereon, 
being  moneys  paid  on  account  of  liabilities 
incurred  for  said  William  C.  Ralston."  No 
claim  is  made  against  the  personal  representa- 
tives of  William  Sharon,  deceased,  or  against 
his  estate. 

The  theory  of  the  complaint  Is  that  the  con- 
veyance from  Ralston  to  William  Sharon  was 
a  deed  of  trust  for  the  benefit  of  Ralston's 
creditors;  that  the  Burlings  were  benefi- 
ciaries under  such  deed  of  trust;  and  that,  as 
such  beneficiaries,  they  can  charge  the  pres- 
ent respondents  F.  W.  Sharon  and  Newlands 
for  the  repayment  of  said  $200,000  and  inter- 
est, to  the  extent  of  the  value  of  any  prop- 
erty which  they  may  have  belonging  to  said 
alleged  Ralston  trust  estate.  Now,  in  the 
first  place,  It  is  doubtful  if  said  conveyance 
created  a  trust  estate  of  which  Ralston's  cred- 
itors were  the  beneficiaries.  It  is  not  so  ex- 
pressed on  the  face  of  the  instrument.  But, 
assuming  that  there  was  such  a  trust  estate, 
St  does  not  appear  that  at  the  time  of  its  crea- 
tion the*Burlings  were  creditors  of  Ralston. 
It  appears  that  for  the  convenience  of  certain 
lenders  and  borrowers  of  money  who  did 
their  business  mainly  through  the  Bank  of 


California,  and  who  were  frequently  unknown 
to  the  Burlings,  they  (the  Burlings)  were  in 
the  habit  of  giving  their  promissory  notes, 
and  securing  themselves  by  taking  bank  stock 
and  other  collaterals.  Why  the  Burlings  did 
this,  or  what,  if  any,  advantage  accrued  to 
them  therefrom,  does  not  appear.  During  the 
period  of  these  transactions  Ralston  was 
either  the  cashier  or  president  of  the  bank, 
and  appears  to  have  been  its  principal  busi- 
ness manager.  Whether  or  not  his  request 
to  the  Burlings  to  make  these  notes  upon  the 
securities  furnished  them  was  made  in  his 
Individual  capacity,  or  as  an  officer  of  the 
bank,  does  not  clearly  appear.  It  certainly 
does  not  appear  from  the  facts  stated  that  he 
entered  Into  any  personal  obligation  to  the 
Burlings  on  account  of  said  notes,  or  made 
any  individual  promise  with  respect  to  them. 
It  Is  expressly  alleged  in  the  complaint  that 
at  the  times  of  these  transactions  "said  Wm. 
C.  Ralston  did  not  give  •  *  •  to  the  said 
Wm.  Burling,  or  to  the  said  firm  of  Burling  & 
Brother,  any  evidence  of  indebtedness  from 
him,  said  W.  C.  Ralston."  Facts  are  not 
averred  showing  that  the  Burlings  were  sure- 
ties for  Ralston;  neifher  is  it  averred  that  the 
said  collateral  securities  were  not  sufficient  to 
protect  said  Burlings.  No  charge  of  miscon- 
duct is  made  against  Ralston;  but,  on  the 
contrary,  it  is  averred  that  all  statements  of 
William  Sharon  about  the  unlawful  acts  of 
Ralston,  his  insolvency,  and  the  worthless- 
ness  of  said  securities,  were  false.  Moreover, 
the  Burlings  assigned  to  William  Sharon  all 
claims  arising  upon  said  notes  against  the  es- 
tate of  Ralston.  Therefore,  whatever  con- 
struction may  be  given  to  the  said  deed  from 
Ralston  to  William  Sharon,  the  appellants  In 
this  action,  have  no  present  claim  as  bene- 
ficiaries thereunder.  And  it  Is  very  clear  that 
they  are  not  such  beneficiaries  with  respect  to 
the  very  thing  sued  for  in  this  action,  viz.  the 
$200,000,  which  it  is  averred  William  Sharon 
fraudulently  induced  the  Burlings  to  pay  him 
four  months  after  the  death  of  Ralston  and 
the  execution  of  said  deed.  It  is  averred  that 
Sharon  used  the  said  $200,000  in  paying  off 
certain  debts  of  Ralston,  but  we  do  not  see 
that  any  importance  attaches  to  that  aver- 
ment It  could  make  no  difference  whether 
he  so  used  that  particular  money,  or  any  other 
money  which  he  may  have  had.  From  every 
point  of  view  the  case  presents  the  same  as- 
pect; namely,  that  if  any  wrong  was  done  the 
Burlings,  under  the  facts  alleged,  it  was  a 
wrong  done  by  William  Sharon  personally, 
and  that  the  only  remedy  was  a  personal  ac- 
tion against  the  said  Sharon. 

Moreover,  we  think  that  the  action  is  barred 
by  the  statute  of  limitations,  and  is  stale  from 
laches.  Of  course,  the  statutory  period  has 
run  two  or  three  times  unless  the  case  is 
saved  by  the  clause  (subdivision  4)  of  section 
338,  Code  Civ.  Proc.,  which  provides  that  in 
an  action  based  upon  alleged  fraud  the  stat- 
ute does  not  commence  to  run  until  the  dis- 
covery of  the  facts  constituting  the  fraud. 
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This  action  is  founded  upon  the  contract  be- 
tween the  Burlings  and  William  Sharon, 
made  on  December  24,  1875,  which  was  an 
executed  contract;  and  the  statute  com- 
menced to  run  on  that  day,  except  so  far  as 
Its  running  was  delayed  by  a  want  of  knowl- 
edge of  the  fraud  by  which  said  contract  is 
alleged  to  have  been  procured.  But  "the 
means  of  knowledge  are  the  same  thing,  in 
effect,  as  knowledge  itself"  (Wood  v.  Car- 
penter, 101  U.  S.  143);  and  one.  who  makes  a 
charge  of  fraud  for  the  first  time,  many  years 
after  its  alleged  perpetration,  must  show  that 
within  a  reasonable  time  he  has  used  due  dili- 
gence to  discover  it,  has  followed  up  circum- 
stances which  would  have  put  a  prudent  man 
upon  inquiry,  and  has  not  slept  upon  his 
rights  until  the  lapse  of  time  and  the  death 
of  parties  charged  with  the  fraud  have  de- 
stroyed the  means  of  a  full,  fair,  and  satis- 
factory investigation  in  a  court  of  justice. 
Moreover,  in  such  a  case  the  complaint  must 
state  facts  from  which  it  will  appear  to  the 
court  that  ordinary  prudence  could  not  have 
discovered  the  fraud  within  the  statutory  pe- 
riod. "The  circumstances  of  the  discovery 
must  be  fully  stated  and  proved,  and  the  de- 
lay which  has  occurred  must  be  shown  to  be 
consistent  with  the  requisite  diligence." 
Wood  v.  Carpenter,  supra.  Statutes  of  limi- 
tation are  in  great  part  founded  upon  the 
probability  that  during  the  course  of  many 
years  witnesses  will  die,  and  recollections  of 
events  long  past  will  become  Indistinct  in  the 
memories  of  the  living.  In  the  case  at  bar 
sufficient  facts  are  not  stated  to  show  that  the 
alleged  fraud  could  not,  with  requisite  dili- 
gence, have  been  sooner  discovered.  There 
was  great  opportunity  for  discovering  the 
fraud,  if  any  such  existed,  before  the  contract 
between  the  Burlings  and  William  Sharon 
was  made.  That  contract  was  not  made  in 
a  hurry.  Sharon's  representations,  alleged 
now  to  have  been  false,  were  not  immediately 
accepted  as  true  and  promptly  acted  upon. 
Negotiations  were  continued  for  four  months. 
Ralston,  as  appears  from  the  complaint,  was 
widely  known  in  business  circles,  and  had 
been  accredited  with  great  wealth.  It  is 
averred  in  the  complaint  that  he  was  perfect- 
ly solvent,  and  that  he  had  real  and  personal 
property,  which  passed  to  Sharon  under  the 
deed,  of  the  aggregate  value  of  $9,000,000.  It 
is  averred,  also,  that  he  had  real  property  of 
the  value  of  $6,000,000.  If  that  was  the  fact, 
and  the  Burlings  really  had  a  legal  claim 
against  Ralston,  it  is  almost  beyond  compre- 
hension why  they  did  not  discover  It,  if  not 
before  the  $200,000  contract,  at  least  before 
the  death  of  William  Burling,  or  before  the 
lapse  of  the  statutory  period  of  limitation. 
The  slightest  examination  of  public  records 
would  have  put  them  on  the  trail  of  the  fact. 
It  does  not  appear  that  they  demanded  an  ex- 
amination of  the  books,  papers,  etc.,  of  Ral- 
ston. But  no  discovery  was  made,  and  It  does 
not  appear  that  any  reasonable  efforts  were 
made  for  a  discovery,  of  the  alleged  facts  up- 


on which  this  action  rests  until  10  years  after 
the  date  of  the  contract,  and  until  after  the 
death  of  said  William  Sharon.  And  It  is 
averred  that  then  "the  means  by  which  they 
obtained  any  Information  was  by  inquiring 
among  their  friends  and  acquaintances  wheth- 
er they  (said  persons)  had  any  Information  re- 
lating to  the  dealings  of  said  Sharon  with  said 
trust  estate,  and  whether  they  had  any  infor- 
mation regarding  the  property  which  was 
conveyed  by  said  Ralston  to  said  Sharon  in 
trust,  as  aforesaid."  But  such  means  were  al- 
ways within  the  power  of  appellants  and  the 
Burlings;  and  there  are  no  sufficient  facts  al- 
leged to  show  that  the  delay  Is  "consistent 
with  the  required  diligence."  See  Ang.  Lim. 
S§  187,  190;  Hecht  v.  Slaney,  72  Cal.  363,  14 
Pac.  88;  Moore  v.  Boyd,  74  Cal.  167,  15  Pac 
670. 

Moreover,  apart  from  the  question  of  strict 
statutory  limitation,  the  claim  of  appellants 
Is  too  stale  to  be  enforced  In  a  court  of  equity. 
"No  rule  of  law  Is  better  settled  than  that  a 
court  of  equity  will  not  aid  a  party  whose  ap- 
plication Is  destitute  of  conscience,  good  faith, 
and  reasonable  diligence,  but  will  discourage 
stale  demands,  for  the  peace  of  society,  by 
refusing  to  interfere  when  there  has  been 
gross  laches  in  prosecuting  rights,  or  where 
long  acquiescence  in  the  assertion  of  adverse 
rights  has  accrued.  The  rule  is  peculiarly  ap- 
plicable where  the  difficulty  of  doing  entire 
Justice  arises  through  the  death  of  the  prin- 
cipal participants  In  the  transactions  complain- 
ed of,  or  of  the  witness  or  witnesses,  or  by 
reason  of  the  original  transaction  having  be- 
come so  obscured  by  time  as  to  render  the 
ascertainment  of  the  exact  facts  impossible." 
Hammond  v.  Hopkins,  143  U.  S.  250,  12  Sup. 
Ct  418.  In  speaking  of  this  rule,  this  court, 
In  Bell  v.  Hudson,  73  Cal.  288,  14  Pac.  791, 
said:  "It  is  a  material  circumstance  that  the 
claim  was  not  made  until  after  the  death  of 
those  who  could  have  explained  the  transac- 
tion." In  the  case  at  bar,  William  Burling 
and  William  Sharon,  "the  principal  partici- 
pants in  the  transactions  complained  of," 
were  both  dead  before  the  commencement  of 
the  action.  It  is  quite  apparent  that  no  court 
could  do  "entire  justice"  in  the  premises  with- 
out the  testimony  of  William  Sharon.  Of 
course,  if  the  suit  had  been  commenced  with- 
in a  reasonable  time,  and  William  Sharon  had 
died  before  his  testimony  could  have  been 
taken,  the  want  of  bis  testimony  would  sim- 
ply have  been  one  of  those  natural  misfor- 
tunes which  sometimes  come  to  litigants. 
But  William  Sharon  lived  for  10  years  after 
the  transaction  complained  of.  William  Bur- 
ling died  two  years  after  the  transaction,  fully 
satisfied,  as  Is  averred,  that  it  was  a  fair  one. 
James  W.  Burling  did  business  for  several 
years  afterwards,  and,  until  he  became  an 
insolvent,  was  also  satisfied  with  the  fairness 
of  the  transaction.  There  was  perfect  ac- 
quiescence by  all  parties  for  10  years,  and 
while  Sharon  lived.  It  was  not  until  he  died, 
and  his  testimony  was  forever  beyond  human 
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reach,  that  the  claim  of  appellants  grew  up 
and  took  the  form  of  a  suit  against  his  suc- 
cessors. It  Is  a  claim  which  equity  should 
not  now  entertain. 

Under  the  foregoing  views,  we  need  not 
discuss  the  many  other  points  made  by  re- 
spondents in  support  of  the  judgment  Judg- 
ment affirmed. 

We  concur:  GAROUTTE,  J.;  VAN 
FLEET,  J. 

HARRISON  and  FITZGERALD,  JJ.  We 
concur  in  the  judgment,  upon  the  grounds 
last  presented  in  the  opinion  of  Mr.  Justice 
McFARLAND. 


(IK  Cal.  32) 

PEOPLE  t.  CLARK.    (No.  21,164.) i 

(Supreme  Court  of  California.    Jan.  .29,  1895.) 

Prosecution  fob  Robbery — EvrnENCB— Identity 
op  Dependant — Harmless  Error. 

1.  The  refusal  of  the  court  to  certify,  on 
the  stenographer's  transcript  of  certain  oral  in- 
structions, that  they  were  riven,  so  as  to  make 
them  a  part  of  the  record,  is  not  ground  for  re- 
versal, where  such  instructions  are  made  a 
part  of  the  record  by  bill  of  exceptions. 

2.  Where  the  prosecuting  witness  at  the 
time  of  the  robbery  identified  defendant  as  a 
person  with  whom  he  had  had  a  conversation  in 
the  presence  of  a  third  person,  the  substance  of 
the  conversation  is  admissible  to  enable  such 
third  person  to  identify  defendant  as  the  per- 
son with  whom  the  conversation  was  had. 

3.  Where,  in  such  a  case,  the  prosecuting 
witness  positively  identified  defendant  as  one 
of  the  active  participants  in  the  robbery,  the 
fact  that  the  witness  was  allowed  to  state  de- 
fendant's name,  as  given  him  subsequently  by 
the  person  in  whose  presence  the  conversation 
was  had.  in  not  ground  for  reversal. 

4.  Where,  in  answer  to  the  question, 
"Could  you  understand  from  the  way  defend- 
ants moved  their  revolvers  and  pointed  their 
bands  that  they  wanted  you  to  leave  the  room?" 
the  witness  replied,  "Yes,  sir;  they  pointed 
their  revolvers  at  us,  and  pointed  towards  the 
door,"— any  error  in  the  form  of  the  question 
was  immaterial,  as  the  answer  gave  the  facts 
on  which  the  witness'  "understanding"  was 
based. 

5.  The  state  may  show  why  a  person  who 
was  present  at  a  robbery  had  gone  away,  as 
otherwise  he  should  have  been  called  as  a  wit- 
ness. 

6.  On  a  prosecution  for  robbery,  evidence 
that  other  white  persons  were  aware  that  the 
persons  robbed,  who  were  Chinamen,  owed  a 
large  amount  for  rent  which  was  past  due,  is 
inadmissible  against  defendant,  such  knowl- 
edge not  being  brought  home  to  him,  though 
defendant  claimed  that  such  fact  was  only 
known  to  Chinamen,  and  that  the  whole  story 
of  the  robbery  was  fabricated,  as  an  excuse 
for  the  nonpayment  of  the  rent. 

7.  Error  in  admitting  such  evidence  is  not 
ground  for  reversal,  where  it  appears  that  the 
state  acknowledged  that  such  information  was 
not  communicated  to  defendant,  and  the  evi- 
dence, unless  defendant's  alibi  was  believed, 
clearly  showed  that  he  was  guilty. 

8.  When  defendant,  in  accounting,  as  a 
witness,  for  his  time  on  the  night  of  the  rob- 
bery, stated  that  he  went  to  a  certain  part  of 
the  town,  he  could  be  properly  cross-examined, 
as  to  what  he  and  his  companion  were  doing 
there. 

9.  On  a  prosecution  for  robbery,  the  fact 
that  the  property  alleged  to  have  been  stolen 

'Rehearing  denied. 


did  not  in  its  entirety  belong  to  the  person 
named  in  the  indictment  as  owner  is  not  such  a 
variance  as  to  prevent  a  conviction. 

10.  A  sentence  .of  imprisonment  for  20 
years  for  robbing  Chinamen,  in  their  house 
and  at  night,  of  $175,  will  not  be  disturbed  as 
unusual. 

Commissioners'  decision.  In  bank. 

Appeal  from  superior  court,  Tulare  county; 
Wheatoh  A.  Gray,  Judge. 

R.  P.  Clark  was  convicted  of  robbery,  and 
appeals.  Affirmed. 

Lamberson  &  Middlecoff  and  O.  L.  Russell, 
for  appellant.  The  Attorney  Genefal,  for  the 
People. 

HAYNES,  C.  Appellant  was  convicted  of 
the  crime  of  robbery,  and  was  sentenced  to 
imprisonment  in  the  state's  prison  for  the 
term  of  20  years;  and  this  appeal  is  from  the 
judgment,  and  from  an  order  denying  de- 
fendant's motion  lor  a  new  trial,  and  also 
from  an  order  made  after  judgment.  This 
latter  order  will  be  first  noticed. 

Several  instructions  were  requested  to  be 
given  to  the  jury  by  the  prosecution  and 
the  defendant,  respectively,  upon  each  of 
which  the  action  of  the  court,  whether  given, 
refused,  or  modified,  was  duly  Indorsed.  In 
addition,  the  court  gave  several  oral  instruc- 
tions of  its  own  motion,  and  these  were  taken 
down  by  the  reporter,  and  afterwards  written 
out,  but  the  fact  that  they  were  given  was 
not  certified  thereon  by  the  court,  so  as  to 
make  them  a  part  of  the  record.  People  v. 
January,  77  Cal.  179,  19  Pac.  258;  People  v. 
Ah  Lee  Doon,  97  Cal.  171,  31  Pac.  933;  Pen. 
Code,  §  1176.  Afterwards  the  defendant 
moved  the  court  to  certify  these  oral  Instruc- 
tions so  as  to  make  them  part  of  the  record, 
and  the  order  denying  this  motion  is  the  or- 
der above  mentioned,  from  which  an  appeal 
is  taken.  The  record  does  not  disclose  any 
ground  for  the  refusal  of  the  court  to  indorse 
upon  such  instructions  the  fact  that  -they 
were  given  to  the  jury,  nor  can  we  conceive 
of  any  sufficient  ground  for  such  refusal. 
But,  conceding  that  defendant's  motion  in 
that  behalf  should  have  been  granted,  it  Is 
not  perceived  that  the  defendant  was  preju- 
diced, or  lost  any  substantial  right.  It  Is 
said  by  counsel  for  appellant  that  If  the  mo- 
tion had  been  granted,  and  these  instruc- 
tions thus  made  part  of  the  record,  an  appeal 
could  have  been  taken  upon  the  judgment 
roll  without  a  statement  or  bill  of  exceptions. 
It  does  not  appear  that  he  desired  to  appeal 
upon  the  Judgment  roll  or  record  without  a 
bill  of  exceptions.  He  had  made  a  motion 
for  a  new  trial,  and  more  than  three  months 
before  had  given  notice  of  appeal  from  the 
order  denying  a  new  trial.  In  any  event, 
the  instructions  In  question  are  now  in  the 
record  by  bill  of  exceptions,  and  are  as  avail- 
able to  the  defendant  as  though  bis  motion 
had  been  granted. 

The  question  put  to  the  witness  Ah  Jip, 
as  to  what  the  defendant  said  to  him  some 
days  before  the  robbery,  was  proper  for  the 
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purpose  of  Identification.  At  the  time  of 
the  robbery  the  witness  identified  one  of  the 
robbers  as  a  man  with  whom  he  had  had  a 
conversation  at  a  certain  place  In  presence 
of  another,  but  he  did  not  know  the  name 
of  the  man  that  he  thus  identified.  Jau- 
chius,  in  whose  presence  the  conversation 
was  had,  was  thus  enabled  to  say  that  the 
defendant  was  the  person  referred' to  by  Ah 
Jip.  The  next  morning  after  the  robbery 
Ah  Jip  went  to  Jauchius  to  learn  the  name  of 
the  person  he  identified  as  one  of  the  rob- 
bers, and  was  permitted  to  state  the  conver- 
sation had  with  him,  which  was,  in  sub- 
stance, that  Ah  Jip  asked  the  name  of  the 
man  he  had  talked  with,  and  was  told  that  it 
was  R.  P.  Clark.  It  is  contended  that  this 
conversation,  not  in  the  presence  of  the  de- 
fendant, was  hearsay  and  inadmissible.  Ap- 
pellant cites  a  very  large  number  of  cases  in 
support  of  the  general  proposition  that  state- 
ments made  by  third  persons  after  the  com- 
mission of  the  offense,  and  not  in  the  pres- 
ence or  hearing  of  the  defendant  are  inad- 
missible. These  cases  principally  discuss  the 
admissibility  of  declarations  as  part  of  the 
res  gestae.  But  here  no  statement  or  decla- 
ration touching  the  commission  of  the  of- 
fense was  made;  and,  if  It  be  conceded  that 
it  was  immaterial  how  or  from  whom  Ah 
Jip  obtained  the  name  of  the  defendant,  the 
error  was  harmless,  and  could  not  possibly 
justify  a  reversal  of  the  judgment.  If  Ah 
Jip  had  detailed  the  circumstance  of  the  com- 
mission of  the  offense,  and  Jauchius  had  tes- 
tified to  these  statements,  it  is  obvious  that 
a  different  question  would  be  involved,  and  in 
such  case  the  authorities  cited  by  appellant 
would  apply.  Or,  had  the  statement  been 
used  or  designed  to  be  used  to  fix  the  identity 
of  defendant  as  the  perpetrator  of  the  crime, 
the  Injury  of  the  ruling  would  have  been 
manifest  But  it  served  no  such  purpose, 
since  Ah  Jip  positively  identified  the  defend- 
ant at  the  trial  as  one  of  the  active  partici- 
pants in  the  robbery. 

Ah  Kong,  a  Chinaman  who  was  present  at 
the  time  of  the  robbery,  and  who  did  not 
understand  what  was  said  on  that  occasion 
in  English,  was  asked  the  following  ques- 
tion: "Could  you  understand  by  the  way 
the  men  moved  their  revolvers  and  the  way 
they  pointed  with  their  hands  that  they  want- 
ed you  to  go  out?"  The  objection  was  that 
it  called  for  the  understanding  of  the  wit- 
ness. The  witness  was  permitted  to  answer, 
and  said:  "Yes,  sir;  they  pointed  their  re- 
volvers at  us,  and  pointed  towards  the  door." 
The  witness  not  only  gave  his  understanding, 
but  the  facts  upon  which  it  was  based.  The 
question  was  not  skillfully  framed,  but  the 
answer  was  unobjectionable. 

It  is  also  contended  that  the  court  erred 
in  permitting  Ah  Leon  to  testify  as  to  why 
Ah  Wl  went  to  San  Francisco.  Ah  Wi  was 
present  at  the  time  of  the  robbery,  and  was 
not  present  at  the  trial.  It  was  competent 
to  show  where  he  was  and  why  he  was  ab- 


sent as  otherwise  he  should  have  been  call- 
ed as  a  witness.  Whether  the  question  put 
to  Dung  Chung  was  leading  or  not  need  not 
be  considered,  as  the  answer  was  favorable 
to  the  defendant. 

The  robbery  was  committed  on  the  night 
of  September  8,  1893,  at  a  house  occupied  by 
11  Chinamen,  who  were  partners  and  tenants 
cultivating  land  belonging  to  Joseph  La 
Marche,  who  lived  about  half  a  mile  from  the 
house  occupied  by  the  Chinamen.  On  the 
morning  of  the  8th,  Mr.  Faust  and  another 
man  called  at  the  house  of  La  Marche,  and 
Mrs.  La  Marche  was  called  by  the  prosecu- 
tion, and  stated  that  she  had  a  conversation 
with  Faust  and  his  companion  In  relation  to 
the  garden  cultivated  by  the  Chinamen.  She 
was  then  asked  to  state  the  conversation,  and 
to  this  the  defendant  objected.  In  a  colloquy 
between  counsel  for  the  people  and  the  court, 
which  Is  Incorporated  in  the  bill  of  excep- 
tions, it  appears  the  defense  had  been  permit- 
ted to  show  upon  cross-examination  that 
these  Chinamen  owed  rent  at  the  time  of  the 
robbery  amounting  to  $300  or  $400,  and  that 
the  suggestion  bad  been  made  that  the  pre- 
tended robbery  was  a  job  put  up  with  other 
Chinamen  so  that  they  could  represent  to 
La  Marche  that  they  had  been  robbed  and 
could  not  pay  the  rent  The  testimony  of 
the  Chinamen  who  were  robbed  also  showed 
that  four  men  were  concerned  in  the  rob- 
bery, three  of  whom  came  Into  the  house,  the 
fourth  staying  outside  at  some  little  distance, 
and  who  was  not  distinctly  seen.  The  de- 
fendant one  of  the  three  who  came  in,  was 
not  masked.  The  other  two  were  masked, 
and  as  to  them  several  of  the  Chinamen  tes- 
tified they  could  not  tell  whether  they  were 
Chinamen  or  negroes  or  white  men.  It  was 
expressly  stated  by  counsel  for  the  prosecu- 
tion that  they  had  no  testimony  which  would 
bring  the  conversation  of  these  men  with  Mrs. 
La  Marche  to  the  defendant;  that  his  object 
was  to  meet  the  argument  that  only  the 
Chinamen  knew  there  was  rent  due  and  un- 
paid, "and  let  it  go  to  the  jury  as  to  who 
these  other  white  men  were";  that  the  court 
had  ruled  that  the  circumstance  that  these 
Chinamen  were  owing  a  large  sum  of  money 
for  rent  should  be  shown,  and  that  he  desired 
to  show  that  white  men  also  knew  the  fact 
The  objection  of  defendant  was  thereupon 
overruled,  and  the  witness  said  that,  after 
informing  them  that  Mr.  La  Marche  had  gone 
to  Tulare  with  a  load  of  wheat  they  said 
they  came  to  see  about  making  a  bargain  to 
rent  the  orchard;  that  she  told  them  it  was 
rented  for  three  or  four  years;  that  they  In- 
quired how  many  acres  were  in  vegetables, 
to  which  she  replied  she  did  not  know,  that 
they  could  tell  better  by  going  to  see  it 
They  then  wanted  to  know  how  much  rent 
was  paid,  and  she  told  them  $900  a  year; 
"that  one  payment  had  been  made,  but  before 
anybody  got  that  orchard  the  other  payment 
would  have  to  be  paid  either  by  the  Chinese 
or  the  one  that  bought  them  out;"  and,  after 
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telling  them  where  they  could  find  her  hus- 
band in  Tulare,  they  asked  when  the  last  pay- 
ment became  due,  and  she  told  them  It  would 
be  due  the  1st  of  October.  They  then  left. 
Mr.  Faust  and  Mr.  Lazeuby,  who  was  with 
him  at  the  time  of  the  conversation  with  Mrs. 
La  Marche,  above  stated,  were  called  by  the 
defendant,  and  explained  their  visit  to  the- 
house  of  Mr.  La  Marche  by  saying  that 
Lazenby  desired  to  secure  the  land  then  occu- 
pied by  the  Chinamen  for  the  purpose  of  culti- 
vation, but,  finding  the  rent  to  be  high,  con- 
cluded to  make  no  further  effort  to  obtain  it, 
and  they  both  testified  that  they  did  not  men- 
tion the  visit,  or  anything  in  connection  with 
it,  to  the  defendant  or  any  one  until  after  the 
arrest  of  defendant  I  think  it  immaterial 
what  others  than  the  defendant  had  learned, 
or  how  they  learned,  that  a  payment  of  rent 
was  about  to  become  due  from  the  Chinamen, 
unless  such  knowledge  was  brought  home  to 
the  defendant  prior  to  the  robbery,  and  for 
that  reason  the  testimony  should  have  been 
excluded;  and  the  question  now  to  be  deter- 
mined is  whether  its  admission  was  such  an 
error  as  requires  a  reversal  of  the  judgment 
and  a  new  trial.  Section  1258  of  the  Penal 
Code  is  as  follows:  "After  hearing  the  ap- 
peal, the  court  must  give  judgment  without 
regard  to  technical  errors  or  defects,  or  to 
exceptions,  which  do  not  affect  the  substan- 
tial rights  of  the  parties."  In  People  v. 
Brotherton,  47  Cal.  388,  404,  it  was  said: 
*That  a  technical  error  has  intervened  at  the 
trial  is  therefore  not  of  itself  enough  to  war- 
rant a  reversal.  The  prisoners  must  go  fur- 
ther, and  affirmatively  show  in  some  way 
that  their  substantial  rights  have  been  in- 
juriously affected  by  the  error  complained  of. 
The  burden  is  upon  them  to  do  so."  Tbis 
case  was  cited  approvingly  in  People  v.  Nel- 
son, 56  Cal.,  at  page  82,  and  in  People  v. 
Barnhart  59  Cal.,  at  page  384.  In  the  Broth- 
erton Case,  supra,  the  defendant  offered  in 
evidence  the  testimony  of  one  Howard  taken 
upon  a  former  trial,  and  It  was  excluded. 
The  record  did  not  set  out  the  testimony 
offered,  nor  state  its  substance,  nor  was  its 
materiality  shown,  and  the  language  used  by 
the  court  must  be  read  in  the  light  of  those 
facts.  In  People  v.  Nelson  and  People  v. 
Barnhart,  supra,  the  questions  arose  upon  in- 
structions to  the  jury,  and  in  the  case  last 
mentioned  the  error  was  favorable  to  the 
defendant.  Here,  however,  the  evidence  was 
fJmitted  against  the  defendant's  objection, 
was  heard  by  the  jury,  and  is  set  out 
-  the  record.  The  defendant  could  not  show 
•at  he  was  prejudiced  otherwise  than  by  the 
•cord,  and  that  is  before  the  court.  The 
sit  of  Faust  and  Lazenby  to  the  ranch  was 
pon  the  same  day  the  robbery  occurred.  If 
,  ie  facts  thus  learned  had  been  communi- 

Ed  to  the  defendant  that  day,  the  testi- 
y  would  have  tended  to  strengthen  the 
against  him;  and,  if  it  had  been  left 
(babtful  whether  said  facts  were  or  were 
not  communicated  to  the  defendant,  we  should 


not  hesitate  to  say  that  the  error  was  preju- 
dicial. But  the  counsel  for  the  people  not  only 
disclaimed  in  advance  any  effort  to  connect 
the  defendant  with  the  offered  testimony,  but 
Faust  and  Lazenby,  whose  credibility  is  not 
attacked,  both  testified  that  they  did  not  com- 
municate anything  they  learned  to  the  defend- 
ant, nor  to  any  one,  until  after  the  robbery. 
That  a  robbery  was  committed  at  the  time 
and  place  charged  in  the  information  is  clear 
beyond  question.  Whether  the  defendant  was 
one  of  the  robbers  was  the  real  question  in 
controversy,  and  upon  that  point  his  identifi- 
cation was  conclusively  shown.  If  the  evi- 
dence objected  to  had  been  excluded,  we  do 
not  see  how  the  jury  could  have  entertained 
a  doubt  of  the  fact  of  the  robbery,  or  of  the 
identity  of  the  defendant  as  one  of  the  rob- 
bers, unless  they  believed  the  testimony  given 
to  prove  an  alibi;  and  that  testimony  they 
did  not  believe,  else  the  defendant  would 
have  been  acquitted.  We  think  the  judgment 
should  not  be  reversed  for  the  erroneous  re- 
ception of  this  evidence. 

The  objection  to  the  question  put  to  the 
defendant  upon  cross-examination,  viz.,  "What 
were  you  and  that  man  Keeler  doing  down 
there  in  Chinatown?"  was  properly  overruled. 
The  defendant  had  offered  himself  as  a  wit- 
ness in  his  own  behalf,  and  in  accounting  for 
his  whereabouts  on  the  night  the  robbery  was 
committed,  said  that  he  had,  after  leaving  a 
certain  other  place,  gone  to  Chinatown.  The 
question  was  proper  cross-examination,  and 
was  material. 

The  question  as  to  his  talk  with  Mr.  Murray 
at  the  time  of  his  arrest  was  proper,  as  it 
related  to  the  same  matter;  that  is,  as  to 
where  he  had  been  the  night  of  the  robbery. 
The  court  erred  in  receiving  in  evidence  the 
letter  written  by  C.  Lazenby,  secretary  of  the 
"Tulare  White  Labor  Union,"  to  Mr.  La 
Marche,  August  28, 1803,  notifying  him  to  dis- 
charge all  Chinese  in  his  employ  who  had  not 
a  certificate  of  registration.  Lazenby  was 
called  by  defendant,  and  testified  in  chief  that 
he  was  a  member  of  said  organization,  and 
stated  the  purposes  of  the  union.  All  this 
was  immaterial,  but  was  received  without 
objection.  The  letter  was  offered  as  part  of 
the  cross-examination,  but  the  objection  that 
it  was  Irrelevant  and  immaterial  should  have 
been  sustained.  The  error,  however,  did  not 
affect  any  substantial  right  of  the  defendant. 
These  remarks  apply  also  to  the  testimony 
of  Mr.  La  Marche  in  rebuttal.  The  evidence 
sought  to  be  contradicted  was  Immaterial. 

The  testimony  of  Bachelder  in  relation  to 
a  conversation  with  the  defendant  just  after 
his  arrest,  as  to  where  the  defendant  was 
the  night  of  the  robbery,  was  competent  to 
rebut  the  testimony  of  defendant  upon  the 
same  point  The  question  put  to  the  same 
witness  by  the  defendant  upon  cross-exam- 
ination, as  to  what  La  Marche  told  him  the 
night  before  the  arrest,  was  properly  exclud- 
ed. The  information  charged  the  defendant 
with  having  robbed  the  Wing  Hing  Company 
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of  $210.  The  evidence  showed  that  sum  was 
taken,  but  that  only  $175  belonged  to  the 
company.  The  court  properly  refused  to  In- 
struct the  jury  that  such  variance  entitled 
the  defendant  to  an  acquittal;  nor  did  the 
court  err  in  charging  the  jury  that  it  was 
not  necessary  that  the  property  alleged  to 
have  been  taken  was,  in  its  entirety,  the 
property  of  that  company.  I  see  no  ground 
upon  which  it  can  be  said  that  the  verdict  is 
against  law,  or  not  justified  by  the  evidence, 
nor  any  upon  which  it  can  be  held  that  the 
punishment  imposed  by  the  court  is  unusual. 
I  advise  that  the  judgment  and  orders  ap- 
pealed from  be  affirmed. 

We  concur:  SEARLS,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
ders appealed  from  are  affirmed. 


(106  Cal.  680) 

LAMB  v.  HARBAUGH  et  al.    (No.  19,351.) 

(Supreme  Court  of  California.    Jan.  28,  1895.) 

Misjoinder  op  Causes  op  Action  —  Trespass  — 
Married  Woman  —  Action  por  Personal  In- 
juries—Joikdkr  op  Husband — Trial  bt  Court 
—State  mk  nt  op  Leoal  Propositions. 

1.  Under  Code  Civ.  Proc.  §  427,  authoriz- 
ing the  joinder  of  several  causes  of  action  in 
the  same  complaint  when  they  all  arise  out  of 
"(5)  injuries  to  character;  (6)  injuries  to  per- 
son; (7)  injuries  to  property";  and  providing 
"that  the  causes  of  action  so  united  must  all  be- 
long to  one  of  these  classes,  and  must  affect  all 
the  parties  to  the  action,"  a  complaint  is  bad 
which  alleges  that  defendants  forcibly  enter- 
ed on  plaintiff's  premises  near  midnight,  broke 
her  gates,  broke  and  entered  her  dwelling,  and 
maltreated  and  intimidated  her  and  her  daugh- 
ters, and  that  her  property  was  thereby  dam- 
aged; her  health  permanently  impaired,  and 
her  character  injured,  all  to  her  damage  in  a 
specified  sum. 

2.  Even  if  it  be  considered  a  complaint  for 
trespass  on  real  property  under  such  circum- 
stances of  aggravation  as  to  entitle  plaintiff  to 
exemplary  damages,  it  is  bad  for  uncertainty, 
as  not  averring  the  actual  damage  to  the  prop- 
erty. 

3.  Code  Civ.  Proc.  8  370,  provides  that, 
when  a  married  woman  is  a  party,  her  husband 
must  be  joined  with  her,  except  when  the  ac- 
tion concerns  her  separate  property,  or  she  is 
living  separate  from  her  husband  by  reason  of 
his  desertion  or  written  agreement  between 
them.  Civ.  Code.  §§  162,  164,  declare  the  sep- 
arate property  of  the  wife  to  be  "all  property 
owned  by  her  before  her  marriage,  and  that  ac- 
quired afterwards  by  gift,  bequest,  devise,  or 
descent":  and  that  "all  other  property  acquired 
after  marriage"  by  her  is  community  property. 
Held,  that  a  married  woman  who  is  simply  liv- 
ing separate  from  her  husband,  without  such 
written  agreement,  and  who  has  not  been  de- 
serted by  him,  cannot  alone  sue  for  personal  in- 
juries received  during  coverture. 

4.  Where  a  case  is  tried  before  the  court 
without  a  jury,  there  is  no  statute  authorizing 
the  court  to  declare  certain  propositions  to  be 
the  legal  principles  applicable  to  the  facts  of 
the  case,  and  to  render  its  decision  in  accord- 
ance therewith. 

5.  In  an  action  by  a  married  woman  for 
trespass  on  her  premises,  though  she  alleged 
that  she  was  put  in  fear  thereby  for  the  lives 
of  herself  and  children,  it  is  error  to  admit  evi- 


dence that,  shortly  after  the  trespass,  plaintiff 
left  her  house,  and  went  elsewhere  to  reside. 

6.  In  such  case  it  appeared  that  plaintiff's 
son  had  been  arrested  for  some  offense,  and  de- 
fendants claimed  they  went  to  her  house  to 
notify  the  son  to  leave  the  place.  Held,  that 
it  was  error  not  to  permit  defendants  to  show 
that  plaintiff  and  one  of  her  daughters  had  dis- 
cussed the  matter  of  the  son's  arrest,  to  show 
her  state  of  mind  at  the  time  of  the  trespass 
and  the  cause  of  her  fright. 

7.  It  was  error,  in  such  case,  to  exclude  evi- 
dence offered  by  defendants  tending  to  show 
their  motives  in  going  to  plaintiff's  house  and 
doing  what  they  did. 

8.  In  such  case,  it  was  error  to  admit  evi- 
dence offered  by  plaintiff  of  statements  made 
after  the  occurrence  by  one  or  more  of  defend- 
ants, in  the  absence  of  the  others,  tending  to 
show  their  purpose  or  intention. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;  George  Puterbaugh,  Judge. 

Action  by  H.  A.  Lamb  against  H.  A.  Har- 
baugh  and  others.  From  a  judgment  for 
plaintiff,  and  from  an  order  denying  a  mo- 
tion for  a  new  trial,  defendants  appeal.  Re- 
versed. 

Haines  &  Ward,  Wellborn,  Stevens  &  Well- 
born, and  E.  W.  Britt,  for  appellants.  J.  L. 
Copeland  and  Works  &  Works,  for  respond- 
ent. 


HARRISON,  J.  The  complaint  in  this  ac- 
tion is  against  17  defendants,  and  is  in  the 
following  language:  "First  That  on  the  24th 
day  of  August,  1892,  the  plaintiff  was,  and 
had  been  for  many  years,  a  resident  of  the 
city  of  National  City,  in  the  county  of  San 
Diego,  state  of  California.  Second.  That  on 
the  night  of  the  23d  and^th  day  of  August, 
1892,  she  was  residing  in  said  city,  in  her 
dwelling  house,  with  her  dTUigbters,  Cora  E. 
Lamb  and  Grace  Lamb,  and  Tter  son,  Charles 
Lamb,  and  was  the  owner  ami  In  the  peace- 
able and  quiet  possession  of  Naid  dwelling 
house  and  the  lot  upon  which  tV  same  was 
situated.  Third.  That  on  the  nig^t  aforesaid, 
soon  after  midnight,  the  defendant  forcibly, 
unlawfully,  and  without  the  constat  Of  the 
plaintiff,  entered  upon  her  said  prentt8^-  aml 
forcibly  and  violently  broke  down  h»  gates, 
and  broke  and  entered  her  dwelling •tbouse, 
and  unlawfully  and  with  great  noise  tf»reat- 
ened,  maltreated,  and  intimidated  hersel\and 
her  said  daughters.  Fourth.  That,  by\tne 
said  unlawful  and  violent  acts  of  the  defiPd* 
ants,  the  property  of  the  plaintiff  was  ddP" 
aged,  she  was  intimidated  and  put  jn  gj£ 
fear  for  the  lives  and  safety  of  herself  S 
her  said  children,  to  such  an  extent  Aw 
she  was  compelled  to  abandon  her  home  »a% 
seek  shelter  elsewhere,  and  has  been  inii  ^ 
in  her  good  name,  and  disgraced  and  hu-  tl  l 
ated,  from  which  she  has  suffered  great  i  r«  t 
tal  anguish  and  distress,  and  that  her  h  v  1 
has  been  seriously  and  permanently  imn!  u  • 
by  said  wrongful  and  unlawful  acts  v\  tl  t 
That,  by  reason  of  said  wrongful  m.  a  ' 
has  been  damaged  in  the  sum  of  fiftV V 
sand  dollars,  wherefore  the  nlnintifr  .»  1 
judgment  for  fifty  thousand 
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this  complaint  the  defendants  demurred,  up- 
on the  grounds,  among  others:  (1)  That  there 
is  a  misjoinder  of  causes  of  action  in  the 
said  complaint,  to  wit,  a  cause  of  action  for 
injuries  to  property,  with  a  cause  of  action 
for  Injuries  to  the  person  of  plaintiff,  and  a 
cause  of  action  for  injuries  to  the  person  of 
her  daughters,  and  a  cause  of  action  for  In- 
juries to  the  character  of  the  plaintiff;  and 
that  the  said  several  causes  of  action  are 
Improperly  united  in  the  said  complaint.  (2) 
That  the  complaint  Is  uncertain,  In  that  it 
cannot  be  determined  In  what  amount  the 
plaintiff  was  damaged  by  the  Injury  to  her 
property,  or  In  what  amount  she  was  dam- 
aged by  the  Injury  to  her  person,  or  In  what 
amount  she  was  damaged  by  the  injury  to 
her  character,  or  In  what  amount  she  was 
damaged  by  the  Injury  done  to  her  daugh- 
ters. (3)  That  It  is  ambiguous  In  the  par- 
ticulars above  stated.  The  demurrer  was 
overruled,  and  the  defendants  answered  joint- 
ly. Upon  the  trial,  judgment  was  rendered 
In  favor  of  the  plaintiff,  and  against  the  ap- 
pellants. In  the  sum  of  $4,200,  from  which, 
and  from  an  order  denying  a  new  trial,  an 
appeal  has  been  taken. 

1.  The  demurrer  should  have  been  sustained. 
The  plaintiff  alleges  in  her  complaint  that 
by  the  wrongful  acts  of  the  defendants  her 
property  was  damaged,  her  character  was 
injured,  and  that  her  health  has  been  per- 
manently Impaired.  Each  of  these  acts  con- 
stituted a  distinct  cause  of  action,  for  which 
she  Is  entitled  to  recover  damages;  and  In 
her  complaint  she  avers  that  by  reason  of  all 
these  acts  she  has  been  damaged  In  the  sum 
of  $50,000,  for  which  she  asks  judgment 
against  the  defendants.  Section  427,  Code 
Civ.  Proc.,  provides  that  "the  plaintiff  may 
unite  several  causes  of  action  in  the  same 
complaint  when  they  all  arise  out  of  *  *  * 
(5)  Injuries  to  character;  (6)  injuries  to  per- 
son; (7)  Injuries  to  property.  The  causes  of 
action  so  united  must  all  belong  to  one  only 
of  these  classes,  and  must  affect  all  the  par- 
ties to  the  action,  and  not  require  different 
places  of  trial,  and  must  be  separately  stat- 
ed." The  complaint  In  the  present  case  Is  In 
manifest  disregard  of  this  section,  and  the 
demurrer  for  misjoinder  of  causes  of  action 
should  have  been  sustained.  The  complaint 
cannot  be  sustained  upon  the  ground  that  the 
action  Is  brought  to  recover  damages  merely 
for  a  trespass  upon  the  real  property  of  the 
plaintiff  under  circumstances  of  such  aggra- 
vation as  entitle  her  to  exemplary  damages. 
*t  Is  not  In  terms  limited  to  a  recovery  for 
Wch  trespass,  but  the  fourth  paragraph  there- 
t  contains  substantive  averments  of  the  oth- 
t  grounds  of  damage  above  shown;  and  that 
jte  complaint  was  not  so  considered  by  the 
intlff  Is  shown  by  the  fact  that  at  the 
1  she  offered  proof  of  the  Injuries  to  her 
son,  and  of  the  effect  produced  thereby 
n  her  health,  not  merely  at  the  time  of  the 
pass,  but  continuing  down  to  the  day  of 
e  trial.    Moreover,  If  It  should  be  conceded 


that  the  complaint  was  for  such  a  trespass, 
the  demurrer  for  uncertainty  should  have 
been  sustained,  since  there  Is  no  averment  of 
the  actual  damage  done  to  her  property.  This 
damage  was  capable  of  definite  statement, 
and  the  defendants  were  entitled  to  be  in- 
formed of  the  amount  claimed  therefor,  for 
the  reason,  as  was  said  In  Mallory  v.  Thom- 
as, 98  Cal.  645,  33  Pac.  757,  that  they  might 
be  willing  to  concede  the  amount  of  this 
claim,  and  limit  their  defense  to  the  claim  for 
punitory  damages.  See,  also,  McCarty  v. 
Fremont,  23  Cal.  197;  Grandona  v.  Lovdal, 
70  Cal.  161,  11  Pac.  623.  Razzo  v.  Varnl, 
81  Cal.  281,  22  Pac.  848,  does  not  hold  a  con- 
trary dootrlne.  All  that  was  held  In  that 
case  with  reference  to  the  demurrer  was  that 
the  complaint  was  not  "ambiguous"  In  fall- 
ing to  show  the  particular  source  of  the  dam- 
ages sustained  by  the  plaintiff.  In  Mallory 
v.  Thomas,  supra,  It  was  held  that  when  a 
plaintiff  seeks  to  recover  damages  for  a  tres- 
pass by  which  his  property  has  been  destroy- 
ed, and  In  addition  thereto  exemplary  dam- 
ages by  reason  of  the  character  of  the  tres- 
pass, and  the  complaint  fails  to  set  forth  the 
value  of  the  property  destroyed,  a  demurrer 
thereto  on  the  ground  of  uncertainty  should 
be  sustained.  We  do  not  mean  to  hold  that 
a  plaintiff  may  not,  In  an  action  for  teespass, 
allege  such  circumstances  of  aggravation  as 
will  entitle  him  to  punitory  damages,  but  he 
must  plead  these  circumstances  in  such  a 
manner  that  there  may  be  no  ambiguity  or 
uncertainty  In  determining  that  they  are  set 
forth  solely  for  the  purpose  of  establishing 
such  claim.  If  they  are  pleaded  in  such  a 
manner  as  would  be  proper  In  an  action 
brought  to  recover  damages  other  than  those 
for  the  trespass,  his  complaint  will  for  that 
reason  be  subject  to  a  demurrer  for  mis- 
joinder of  the  causes  of  action. 

2.  The  defendants  pleaded,  by  way  of 
abatement,  that  the  plaintiff  Is  a  married 
woman,  and  that  her  husband  should  have 
been  joined  as  a  coplalntlff,  In  order  to  en- 
title her  to  a  recovery  for  any  personal  In- 
juries. Section  370,  Code  CIv.  Proc.  pro- 
vides: "When  a  married  woman  is  party,  her 
husband  must  be  joined  with  her,  except: 
(1)  When  the  action  concerns  her  separate 
property,  or  her  right  or  claim  to  the  home- 
stead property,  she  may  sue  alone.  •  *  • 
(3)  When  she  Is  living  separate  and  apart 
from  her  husband  by  reason  of  his  desertion 
of  her,  or  by  agreement  In  writing  entered 
into  between  them,  she  may  sue  or  be  sued 
alone."  The  court  finds  "that  at  all  times 
mentioned  in  plaintiff's  complaint,  and  for 
many  years  prior  to  the  commencement  of 
this  action,  the  plaintiff  was,  and  is  yet,  a 
married  woman,  and  the  wife  of  one  David 
Lamb,  who  Is  not  joined  with  the  plaintiff 
as  a  party  to  this  action;  but  that  the 
plaintiff  and  said  David  Lamb  had  been  liv- 
ing separate  and  apart  from  each  other  at 
the  time  of  the  commencement  of  this  ac- 
tion, and   for   many  years  prior  thereto; 
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and  that  the  property  upon  which  the  tres- 
pass was  committed  by  said  defendants  was 
the  separate  property  of  the  plaintiff."  The 
court  did  not  find  the  cause  of  their  living 
separate  and  apart,  and,  unless  the  plaintiff 
Is  shown  to  be  within  the  exception  specified 
in  section  370,  her  husband  is  a  necessary 
party  to  any  action  brought  by  her  other 
than  such  as  pertains  to  her  separate  prop- 
erty. If  the  plaintiff  is  living  separate  and 
apart  from  her  husband  by  reason  of  her 
own  desertion  of  him,  she  cannot  by  her- 
self maintain  any  action  for  damages  to  her 
person.  The  separate  property  of  the  wife 
is  declared  in  section  162,  Civ.  Code,  to  be 
"all  property  owned  by  her  before  mar- 
riage, and  that  acquired  afterwards  by 
gift,  bequest,  devise  or  descent";  and  sec- 
tion 164,  Id.,  declares  that  "all  other  prop- 
erty acquired  after  marriage"  by  the  wife 
is  community  property.  Whatever  may  be 
the  law  in  other  states,  in  this  state  the 
separate  property  of  the  wife,  which  is  ac- 
quired by  her  after  marriage,  is  limited  to 
such  as  she  acquires  by  "gift,  bequest,  de- 
vise and  descent."  As  a  right  of  action  for 
damages  for  a  personal  injury  is  not  ac- 
quired by  either  of  these  modes,  it  is  a  part 
of  the  "other  property  acquired  after  mar- 
riage," and  is  therefore  community  property. 
In  any  action  to  recover  such  damages,  the 
husband  is  a  necessary  party.  McFadden 
v.  Railway  Co.,  87  Cal.  464,  25  Pac.  681. 

3.  At  the  close  of  the  testimony,  the  de- 
fendants presented  to  the  court  certain 
propositions,  which  they  requested  the  court 
to  declare  as  legal  principles  applicable  to 
the  facts  of  the  case,  and  to  render  its  de- 
cision In  accordance  therewith;  and,  upon 
the  refusal  of  the  court  so  to  rule,  they  took 
exceptions,  and  have  brought  the  matters 
here  by  a  bill  of  exceptions.  In  New  York, 
and  perhaps  other  states,  such  practice  Is 
authorized  by  statute  (Code  Civ.  Proc.  §  1023); 
but  we  are  of  the  opinion  that  it  is  not  au- 
thorized by  the  Code  of  Civil  Procedure  of 
this  state.  There  is  no  express  provision  to 
that  effect,  and  the  provision  that  the  de- 
cision of  the  court  may  be  reviewed  through 
exceptions  taken  to  Its  rulings  upon  the  ad- 
mission of  evidence  during  the  trial,  or 
through  an  exception  to  the  decision  itself, 
either  on  the  ground  of  insufficiency  of  evi- 
dence or  disregard  of  law,  affords  to  the  los- 
ing party  ample  opportunity  for  securing  a 
proper  consideration,  by  the  trial  court  in 
the  first  instance  upon  a  motion  for  a  new 
trial,  or  by  this  court  upon  an  appeal,  of 
all  the  principles  of  law  applicable  to  the 
facts  of  the  case.  If  the  facts  found  by  the 
court  do  not  under  any  principle  of  law  sus- 
tain the  judgment,  this  can  be  shown,  on 
appeal  without  any  bill  of  exceptions  set- 
ting forth  the  failure  of  the  trial  court  to 
make  application  of  the  proper  legal  prin- 
ciples; and,  If  its  decision  upon  any  contro- 
verted question  of  fact  results  from  a  fail- 
ure to  properly  apply  the  law  applicable 


thereto,  or  from  a  consideration  of  evidence 
not  entitled  to  be  considered,  this  error  can 
be  reviewed  through  a  bill  of  exceptions  In 
which  is  specified  such  error  of  law,  or  that 
the  evidence  is  insufficient,  either  by  rea- 
son of  its  incompetency  or  irrelevancy,  to 
sustain  the  decision.  In  the  present  case, 
after  It  had  been  shown  that  the  plaintiff 
was  a  married  woman,  the  objection  to  a  re- 
covery by  her  of  any  damages  for  injury  to 
her  person  or  character  could  have  been 
presented  upon  making  it  to  appear  that 
evidence  of  such  damage  had  been  received 
in  the  case.  Unless  It  was  then  made  to 
affirmatively  appear  that  this  evidence  had 
not  been  considered  by  the  court,  the  award 
of  damages  to  the  plaintiff  could  be  as- 
signed as  error.  We  are  aware  that  in 
Touchard  v.  Crow,  20  Cal.  163,  the  court  sug- 
gested that  when  a  case  was  tried  by  a  court 
without  a  Jury,  if  counsel  desired  certain 
points  of  law  to  be  considered  as  applicable 
to  the  facts  established,  the  proper  course 
would  be  to  present  them  in  the  form  of 
propositions;  but  it  was  not  even  suggested 
by  the  court  that  the  refusal  to  entertain 
such  propositions,  or  to  rule  upon  them, 
could  be  made  the  subject  of  an  exception, 
or  afterwards  incorporated  Into  a  bill  of 
exceptions.  This  case  was  subsequently  re- 
ferred to  In  Estate  of  Page,  57  Cal.  238,  and 
In  Wilson  v.  Wilson,  64  Cal.  92,  27  Pac,  861, 
where  some  similar  suggestions  were  made; 
but  in  neither  of  these  cases  was  the  ques- 
tion presented  for  decision  or  decided  by 
the  court.  In  each  of  them  the  procedure 
that  had  been  adopted  was  held  to  be  er- 
roneous; and  the  suggestions  of  the  court 
must  be  regarded  as  tentative  rather  than 
as  a  rule  to  be  followed.  In  1866  the  legisla- 
ture, by  an  amendment  to  section  180  of  the 
practice  act  (St  1866,  p.  844),  provided  that 
parties  to  an  action  might  request  the  court 
to  make  findings  of  fact  upon  designated 
points,  and  that  an  exception  could  be  tak- 
en to  the  refusal  of  the  court  to  make  such 
findings;  but  this  is  the  only  approach  to 
the  practice  taken  in  the  present  case  that 
has  ever  been  authorized  In  this  state.  This 
procedure  ceased  to  be  operative  when  the 
codes  came  into  operation  In  1872. 

4.  As  the  case  is  to  be  sent  back  for  a  new 
trial,  certain  errors  of  the  court  deserve  to  be 
noticed.  The  court  should  have  excluded  the 
testimony  of  the  plaintiff  and  other  witnesses 
concerning  the  condition  of  her  health  and 
strength  subsequent  to  the  date  of  the  tres- 
pass. As  we  have  shown  above,  damages 
for  any  Injury  to  her  person  cannot  be  In- 
cluded with  an  action  for  damages  affecting 
her  property,  and  can  be  recovered  only  In 
an  action  wherein  her  husband  Is  a  party 
plaintiff.  So,  too,  the  evidence  that  shortly 
after  the  trespass  the  plaintiff  left  her  house, 
and  went  elsewhere  to  reside,  was  improp- 
erly admitted.  Upon  the  objection  to  this 
evidence  by  the  defendants,  the  court  ruled 
that  It  might  be  admitted  "for  what  it  Is 
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worth.**  What  the  court  meant  by  this  ex- 
pression is  not  clear,  but,  as  no  limitation 
was  placed  upon  the  evidence,  it  must  be 
deemed  to  have  been  admitted  generally,  and 
to  have  been  considered  by  the  court  in 
its  determination  of  all  the  issues  which 
such  evidence  would  tend  to  establish.  Her 
removal  was  no  part  of  the  res  gestae  con- 
nected with  the  trespass,  nor  does  it  appear 
that  the  removal  was  caused  by  reason  of 
any  injury  to  her  house;  and  any  personal 
injury  sustained  by  her  in  the  nature  of  fear 
or  timidity  would  not  be  an  element  of  dam- 
age done  to  her  property.  The  evidence 
that  her  son  left  the  house  the  next  day  was 
also  Immaterial.  His  leaving  there  was  no 
part  of  the  res  gestae,  nor  could  the  plaintiff 
recover  for  any  damages  sustained  by  him. 
The  court  should  also  have  excluded  the 
evidence  of  the  personal  injuries  sustained 
by  her  daughter  Cora,  even  If,  as  suggested 
by  the  court  in  admitting  this  evidence,  the 
defendants  "were  to  blame  for  it"  The 
plaintiff  Is  not  entitled  to  recover  for  such 
injuries,  and  it  appears  that  the  daughter 
herself  had  an  action  pending  against  the 
same  defendants  to  recover  for  these  inju- 
ries. The  court  should  have  allowed  the  de- 
fendants to  show  by  the  daughter  Cora 
whether  the  arrest  of  her  brother  had  been 
the  subject  of  the  discussion  between  her- 
self and  the  plaintiff.  Her  answer  to  the 
question  wduld  have  tended  to  show  the 
plaintiff's  state  of  mind  at  the  time  of  the 
trespass,  and  this  was  a  circumstance  proper 
to  be  considered  in  determining  the  cause  of 
her  fright  at  the  time  of  the  trespass. 

The  court  also  erred  In  refusing  to  allow 
the  defendants  to  introduce  evidence  for  the 
purpose  of  showing  their  motives  and  pur- 
pose in  going  to  the  house  of  the  plaintiff, 
and  doing  what  was  there  done.  When  this 
evidence  was  offered,  the  court  said:  "Such 
evidence,  if  offered,  I  could  not  consider  in 
mitigation  of  their  damages;  and  I  think, 
in  justice  to  all  parties,  that  they  should  so 
understand;  and  it  should  go  to  the  higher 
court  with  a  clean  record,  knowing  that  I 
had  not  taken  that  Into  consideration,  so 
that.  If  I  err  in  the  matter,  It  Is  presented 
to  the  supreme  court  in  a  fairer  way."  In 
Dorsey  v.  Manlove,  14  Cal.  556,  It  is  said: 
"When  circumstances  of  aggravation  are 
given  in  evidence  for  the  purpose  of  increas- 
ing the  damages,  it  is  not  only  improper, 
but  manifestly  unjust,  to  exclude  from  the 
Jury  any  circumstance  connected  with  the 
commission  of  the  act  and  explanatory  of 
the  motives  and  intentions  of  the  party  com- 
mitting it"  Such  evidence  would  include 
the  efforts  of  the  defendants  to  obtain  In- 
formation of  the  facts  connected  with  the 
offense  charged  against  the  plaintiff's  son, 
their  belief  of  his  guilt  and  the  intent  with 
which  they  went  to  her  house,  whether  to 
annoy,  oppress,  frighten,  or  injure  her,  or 
whether  her  son  was  the  sole  object  of  their 
visit  and  the  reason  which  induced  them  to 


adopt  the  means  which  they  employed  for 
carrying  out  their  purpose  with  reference  to 
him.  Within  this  rule  the  defendants  should 
have  been  allowed  to  state  the  Intention  with 
which  they  visited  the  premises  of  the  plain- 
tiff. It  is  very  probable  that  in  view  of 
what  was  In  fact  done  and  said  by  them  after 
they  had  reached  the  premises,  a  jury  would 
not  give  much  weight  to  their  declaration 
that  their  purpose  was  innocent  If  a  tres- 
pass was  in  fact  committed,  the  actual  dam- 
age that  was  caused  thereby  would  not  be 
diminished  or  Increased  by  the  character  of 
the  motives  which  actuated  the  trespassers; 
but  for  the  purpose  of  determining  whether 
punitory  damages  should  be  allowed,  the 
motive  or  intention  with  which  the  act  was 
done  became  Important. 

The  evidence  of  conversations  had  with 
certain  of  the  defendants  In  the  absence  of 
the  others,  subsequent  to  the  occurrence, 
should  have  been  excluded.  This  evidence, 
so  far  as  it  tended  to  show  the  purpose  or 
intention  of  any  of  the  defendants,  other 
than  the  person  making  the  statement  was 
hearsay,  and  was  incompetent  to  establish 
such  intention  or  purpose.  If  the  action  were 
against  only  the  person  making  the  state- 
ment it  would  be  admissible  as  an  admission 
against  himself;  but,  as  in  the  present  ac- 
tion there  could  be  no  severing  of  damages 
against  the  several  defendants,  this  evidence 
was  improperly  admitted.  See  People  v. 
Aleck,  61  Cal.  137;  People  v.  Irwin,  77  Cal. 
494,  20  Pac.  56. 

It  is  claimed  that  the  evidence  fails  to 
show  any  right  of  recovery  against  the  ap- 
pellant Warren  Kimball.  As  a  new  trial  is 
to  be  had,  it  would  not  be  proper  to  com- 
ment upon  the  sufficiency  of  the  evidence  to 
establish  his  liability.  If,  In  fact  he  did 
no  act  to  promote  or  encourage  the  trespass, 
and  was  merely  a  spectator  while  it  was  be- 
ing committed  by  others,  he  would  not  be 
guilty  of  the  trespass.  In  Cooper  v.  John- 
son, 81  Mo.  489,  the  court  said:  "That  one 
was  present  and  witnessed  the  trespass,  but 
neither  by  word,  sign,  nor  act,  nor  in  any 
other  manner,  signified  his  approval  of  It 
does  not  render  him  liable.  He  is  not  by 
his  mere  silence,  to  be  held  as  countenancing 
the  act"  His  subsequent  declarations  of  ap- 
proval do  not  make  him  liable.  Cooley, 
Torts  (2d  Ed.)  146. 

The  judgment  and  order  appealed  from  are 
reversed,  and  a  new  trial  granted. 

We  concur:  BEATTY, C.  J.;  McFARLAND, 
J.;  VAN  FLEET,  J. 


(106*Cal.  632) 

PEOPLE  v.  AZOFF.    (No.  21,168.) 

(Supreme  Court  of  California.  Jan.  17,  1895.) 

Criminal  Law  —  Misconduct  of  Jubors— Read- 
ing Nbwspapkrs. 

1.  Code  Civ.  Proc.  8  657,  subd.  2,  which 
enacts  that  verdicts  found  by  a  resort  to  the 
determination  of  chance  may  be  impeached  by 
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the  affidavits  of  jurors,  negatives  all  other  ex- 
ceptions to  the  rule  that  the  affidavits  or  state- 
ments of  jurors  are  inadmissible  to  impeach 
their  verdict.  It  is  proper,  on  a  motion  for  a 
new  trial  in  a  criminal  case,  to  reject  affidavits 
of  jurors  showing  that  they  had  read  newspa- 
per reports  of  the  trial  during  its  progress. 

2.  Permitting  the  district  attorney,  on  a  mo- 
tion for  a  new  trial,  to  call  jurors  to  show  that 
they  had  read  nothing  which  influenced  their 
verdict,  is  harmless  error,  where  there  is  no 
competent  evidence  before  the  court  showing 
them  guilty  of  such  misconduct. 

In  bank.  Appeal  from  superior  court,  San- 
ta Cruz  county;  J.  H.  Logan,  Judge. 

Anthony  Azoff  was  convicted  of  murder  in 
the  first  degree,  and  appeals.  Affirmed. 

W.  A.  McGuire,  for  appellant  Atty.  Gen. 
Hart,  for  the  People. 

TEMPLE,  J.  The  defendant  was  convict- 
ed of  murder  in  the  first  degree,  and  sen- 
tenced to  suffer  death.  The  appeal  is  from 
the  judgment,  and  from  an  order  denying 
a  new  trial,  but' no  part  of  the  evidence  is 
brought  up;  neither  is  there  complaint  of 
any  ruling  at  the  trial,  nor  of  an  Instruction 
given  or  refused.  The  motion  for  a  new 
trial  was  upon  the  ground  of  misconduct  on 
the  part  of  the  jury,  in  that  they  received 
evidence  out  of  court.  Upon  the  hearing  of 
the  motion  the  court  refused  to  consider  the 
affidavit  of  a  juror  which  tended  to  show 
that  the  jury  had  read  a  newspaper  report  of 
the  trial,  or  to  permit  the  jurors  themselves 
to  testify  orally  to  the  same  effect,  but  did 
permit  the  district  attorney  to  read  an  affi- 
davit of  a  juror,  and  other  jurors  to  testify, 
that  nothing  that  they  had  read  had  influ- 
enced their  verdict  The  correctness  of  these 
rulings  is  questioned  by  this  appeal.  The 
question  as  to  whether  the  affidavit  of  a  juror 
will  be  received  to  impeach  the  verdict  was 
very  early  considered  In  this  state,  and  has 
been  frequently  passed  upon,  and  always  de- 
cided in  the  same  way.  The  effect  of  the 
earlier  cases  cannot  be  better  expressed 
than  in  the  language  of  Chief  Justice  San- 
derson in  Boyce  v.  Stage  Co.,  25  Cal.  460. 
He  says:  "In  respect  to  these  points  this 
case  was  decided  upon  the  authority  of 
Turner  v.  Water  Co.,  25  Cal.  397.  We  there 
held  that  although  there  was  some  conflict 
of  authority,  •  *  *  the  affidavits  of  ju- 
rors could  not  be  received  for  the  purpose 
of  impeaching  their  verdict  By  so  doing 
we  did  not  establish  the  rule  for  the  first 
time  in  this  state;  on  the  contrary,  we  mere- 
ly affirmed  a  rule  which  was  established 
as  early  as  the  first  volume  of  California 
Reports,  and  has  been  strictly  adhered  to 
from  that  time  to  the  present.  In  the  case 
of  People  v.  Baker,  1  Cal.  405,  Mr.  Justice 
Bennett  said:  'We  consider  it  a  settled 
rule,  founded  upon  considerations  of  nec- 
essary policy,  that  the  testimony  of  a  jury- 
man cannot  be  received  to  defeat  his  own 
verdict.'  In  Amsby  v.  Dickhouse,  4  Cal. 
103,  Mr.  Chief  Justice  Murray  said:  'It  is 
well  settled  that  a  juror  cannot  be  allowed 


to  impeach  his  own  verdict  The  reason 
of  this  wholesome  rule  of  law  is  too  obvi- 
ous to  require  any  explanation/  The  same 
rule  was  declared  in  Castro  v.  Gill,  5  Cat 
42,  by  Mr.  Justice  Heydenfeldt  In  Wilson 
v.  Berryman,  5  Cal.  45,  the  rule  was  again 
reiterated  by  Mr.  Chief  Justice  Murray. 
In  People  v.  Wyinan,  15  Cal.  75,  the  verdict 
was  sought  to  be  impeached  upon  the 
ground  that  it  was  not  a  fair  expression  of 
the  opinion  of  the  jury,  and  the  affidavit 
of  one  of  the  jurors  was  relied  upon  for 
that  purpose.  The  opinion  of  the  court  was 
'delivered  by  Mr.  Justice  Cope,  who  said 
'We  have  repeatedly  decided  that  this  can- 
not be  done.'  Thus  the  law  of  this  question 
has  become  too  firmly  established  In  this 
state  to  be  disturbed  by  the  judiciary,  and 
in  order  to  effect  a  change  it  was  found 
necessary  in  1862  to  resort  to  legislative 
action.  This  was  done,  and  it  was  enacted 
that  verdicts  found  by  a  'resort  to  the  de- 
termination of  chance'  might  be  impeached 
by  the  affidavits  of  the  jurors.  But  it  is  ar- 
gued that  while  such  is  the  general  rule  at 
common  law,  there  are  exceptions  to  it 
Admitting  this  to  be  so,  we  answer,  in  the 
first  place,  that  the  legislature  of  this  state 
has  legislated  In  regard  to  those  excep- 
tions, and  that  such  legislation  has  super- 
seded the  common  law.  By  declaring  in 
what  cases  verdicts  may  be  impeached  by 
the  affidavits  of  jurors,  the  legislature,  up- 
on the  maxim,  'Expressio  unlus,  exclusio 
alterius  est'  has  declared  that  verdicts  of  a 
different  class  shall  not  be  so  impeached." 
The  same  rule  was  announced  in  People  v. 
Gray,  61  Cal.  164;  People  v.  Deegan,  88 
Cal.  002,  26  Pac  500;  People  v.  Murray,  94 
Cal.  212,  29  Pac.  491.  Nor  is  there  anything 
against  this  position  in  the  late  case  of 
People  v.  Stokes  (Cal.)  37  Pac.  207.  The 
question  was  not  there  involved.  The  quo- 
tation from  Woodward  v.  Leavltt,  107  Mass. 
453,  was  to  a  different  proposition.  Nor  is 
there  anything  in  the  quotation  Inconsistent 
with  the  rule  which  prevails  in  this  state. 
Here  affidavits  of  jurors,  in  support  of  the 
verdict,  may  be  read  as  to  "the  existence  of 
the  disturbing  Influence";  and  the  question 
in  the  case  quoted  was,  how  far  such  affi- 
davits could  be  used  In  support  of  the  ver- 
dict It  was  held  in  effect  that  such  affi- 
davits may  be  used  to  disprove  or  explain 
alleged  misconduct,  but  cannot  admitting 
the  misconduct  be  used  to  show  that  the  ver- 
dict was  not  influenced  thereby. 

In  some  of  the  states  different  rules  pre- 
vail. All  recognize  the  general  proposition 
that  the  affidavits  of  Jurors  will  not  be  re- 
ceived to  Impeach  their  verdict,  but  some 
exceptions  are  made.  These  exceptions  vary 
greatly,  hardly  any  two  states  agreeing  as 
to  what  exceptions  shall  be  made.  Our  stat- 
ute makes  one.  Code  Civ.  Proa  §  657,  subd. 
2.  As  we  have  seen,  It  has  been  held  In 
Boyce  v.  Stage  Co.,  supra,  that  the  fact  that 
1  one  exception  is  provided  in  the  statute  ex- 
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eludes  the  idea  that  there  can  be  any  other. 
Other  courts  do  not  agree  upon  the  excep- 
tions which  should  be  made  to  the  rule,  and, 
if  the  question  were  an  open  one,  I  think  the 
rule  established  here  is  the  best  Hardships 
will  arise  under  either  rule;  but,  while  it 
will  occasionally  appear  that  justice  will  mis- 
carry unless  such  evidence  can  be  regarded, 
the  contrary  rule  opens  the  door  wide  to  cor- 
rupt practices.  The  jury  will  be  subjected 
to  influences,  after  they  have  discharged 
their  duty  as  jurors,  to  induce  them  to  repent 
of  their  decision  and  endeavor  to  revoke  it 
They  would  then  be  liable*  to  be  tampered 
with.  Indeed,  it  would  be  difficult  to  place 
a  limit  to  the  corruption  such  a -practice 
might  engender.  If  public  policy  prohibits 
the  Jury  from  impeaching  their  verdict  by 
their  affidavits,  it  must  follow  that  the  same 
policy  will  prevent  its  being  done  by  state- 
ments made  by  the  jurors.  The  affidavit  of 
McGuire,  therefore,  could  not  be  considered 
on  that  question.  In  permitting  the  district 
attorney  to  call  the  jurors  to  show  that  they 
had  read  nothing  which  influenced  their  ver- 
dict, the  court  followed  intimations  found  in 
People  v.  Goldenson,  76  Cal.  328, 19  Pac.  161, 
and  People  v.  Murray,  85  Cal.  350,  24  Pac 
666.  In  the  late  case  of  People  v.  Stokes 
(CaL)  37  Pac.  207,  this  court  said  that  upon 
that  point  those  cases  do  not  express  the  law. 
Since  there  was  no  competent  evidence  be- 
fore the  court,  on  the  motion  for  a  new  trial, 
tending  to  show  that  the  jury  had  taken  evi- 
dence out  of  court,  this  could  be  productive 
of  no  harm  in  this  case. 

There  was  no  error  in  refusing  to  permit 
the  trial  Judge  to  be  sworn,  on  the  hearing 
of  the  motion  for  a  new  trial,  to  show  that 
he  had  admonished  the  bailiff  not  to  allow 
the  jury  to  read  papers  relating  to*  the  case. 
On  this  motion  such  admonition  would  cut 
no  figure,  and  if  the  fact  existed  it  was  a 
matter  within  the  knowledge  of  the  court, 
and  might  have  been  stated  as  a  fact  in  a  bill 
of  exceptions  without  proof.  It  was  also  not 
error  here,  because  there  was  no  competent 
evidence  tending  to  show  that  the  Jury  did 
read  any  account  of  the  trial  in  a  newspaper. 
The  judgment  and  order  are  affirmed. 

We  concur:  BEATTY,  C.  J.;  McFAR- 
LAND,  J.;  GAROUTTE,  J.;  HARRISON, 
J.;  VAN  FLEET,  J.;  HENSHAW,  J. 


(105  Cal.  447) 

DENNISON  v.  CHAPMAN.  (No.  15,525.) 
(Supreme  Court  of  California.    Jan.  5,  1895.) 

Pleading — Waiver  of  Objections— Perform- 
ance of  Contract— Instructions. 

1.  All  merely  technical  objections  to  a  com- 
plaint are  waived  by  failure  to  demnr. 

2.  After  answering  to  a  complaint  which 
states  facts  showing  that  plaintiff  was  entitled 
to  certain  corporate  stock  under  a  contract 
with  defendant,  that  plaintiff  had  demanded  it, 
and  defendant  had  refused  to  deliver,  and  that 
plaintiff  had  been  damaged  in. a  certain  sum  by 
reason  of  such  refusal,  defendant  cannot  object 


that  the  complaint  sounds  in  replevin,  which 
does  not  lie  upon  an  unexecuted  agreement  for 
the  sale  of  personal  property,  since  the  facts 
stated  entitle  plaintiff  to  damages  for  breach  of 
the  contract,  irrespective  of  the  prayer  of  the 
complaint. 

3.  Under  a  contract  by  which  defendant 
agreed  to  assign  to  plaintiff  a  one-fourth  inter- 
est in  any  mine  purchased  by  him  within  a 
specified  time,  the  fact  that  defendant  purchas- 
ed a  one-fourth  interest  in  a  mine,  the  owner- 
ship of  which  was  evidenced,  not  by  the  legal 
title,  but  by  certificates  of  stock  showing  a  ben- 
eficial interest,  does  not  enable  him  to  evade 
his  obligations  to  plaintiff,  who  accepts  this 
purchase  in  fulfillment  of  the  contract. 

4.  An  allegation  in  the  complaint  that  the 
stock  was  purchased  in  pursuance  of  the  con- 
tract, and  that  plaintiff  and  defendant  began 
to  operate  the  mine  as  provided  therein,  shows 
that  the  price  paid  for  the  stock  was  "mutually 
satisfactory  to  the  parties,"  as  required  by  the 
contract 

5.  A  conflict  in  instructions  given  at  the 
request  of  plaintiff  and  of  defendant  is  no 
ground  for  reversal  on  appeal  by  defendant, 
where  the  error  is  in  his  favor. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 

Action  by  W.  E.  Dennison  against  E.  W. 
Chapman  for  breach  of  contract.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Maxwell,  Dorsey  &  Soto  and  Maxwell  •& 
McEnerney,  for  appellant.  Geo.  A.  Rankin, 
for  respondent 

SEARLS,  C.  This  Is  an  action  by  W.  E. 
Dennison,  the  respondent,  against  E.  W. 
Chapman,  the  appellant,  upon  an  alleged 
breach  of  a  contract,  by  which  the  defendant 
agreed  to  purchase  a  mine  for  the  joint  ben- 
efit of  plaintiff  and  defendant  Plaintiff  had 
a  verdict  and  judgment  for  $1,312.50  and 
costs.  The  appeal  Is  from  the  final  Judg- 
ment, and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial. 

On  the  2d  day  of  September,  1889,  plain- 
tiff and  defendant  entered  Into  a  written  con- 
tract by  the  terms  of  which  defendant  agreed 
(provided  the  purchase  could  be  made  at  a 
price  satisfactory  to  the  parties,  respectively) 
to  purchase,  within  30  days  from  the  date 
of  the  agreement  the  Rumfeldt  Hydraulic 
Mine,  situate  in  the  county  of  Trinity,  Cal. 
Upon  such  purchase  being  made,  the  plaintiff 
was  to  be  placed  in  charge  as  superintend- 
ent for  a  term  of  one  year,  at  a  monthly  sal- 
ary of  $150.  Defendant  was  for  the  period 
of  one  year  to  reserve  and  carry  for  the 
plaintiff  a  one-fourth  interest  In  the  mine, 
and  at  or  before  the  expiration  of  the  year 
to  give  plaintiff  a  clear  title  to  such  one- 
fourth  interest  at  cost  price  thereof  up  to  the 
time  of  conveyance,  the  defendant  to  be  paid 
such  cost  price  out  of  the  proceeds  of  the 
mine.  Defendant  was  to  furnish  plaintiff 
suitable  quarters  for  himself  and  family. 
The  agreement  was  to  be  a  full  settlement  of 
all  accounts  between  the  parties  up  to  the 
date  of  Its  execution,  and  $500  paid  by  de- 
fendant to  the  plaintiff  on  the  execution  of 
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the  agreement  was  to  be  considered  as  an 
advance  on  account  of  salary.  Omitting 
some  minor  provisions  of  the  agreement,  not 
essential  to  present  purposes,  it  contains  this 
further  clause:  "It  Is  further  mutually 
agreed  by  the  parties  herein,  respectively, 
that  should  the  sajd  Rumfeldt  Mine  be  not 
purchased,  then  this  agreement  shall  extend 
and  apply  to  any  other  mine  or  mines  that 
may  be  obtained  by  the  said  party  of  the  first 
part,  at  prices  mutually  satisfactory  to  the 
parties  hereto,  within  ninety  (90)  days  from 
the  date  of  this  agreement"  The  Rumfeldt 
Mine,  upon  examination,  proved  unsatisfac- 
tory, and  was  not  purchased.  There  was  in 
Eldorado  county,  Cal.,  a  gold-bearing  quartz 
mine  known  as  the  "Taylor  Mine,"  owned 
by  E.  S.  Chester  and  W.  E.  Straut  who,  with 
defendant  and  some  others,  organized  a  cor- 
poration under  the  name  of  the  Idlewlld  Gold 
Mining  Company,  to  which  corporation  the 
Taylor  Mine  was  conveyed.  On  the  9th  day 
of  October,  1889,  said  Chester  and  Straut,  as 
parties  of  the  first  part,  entered  in  to  an  agree- 
ment with  defendant  and  his  brother,  W.  S. 
Chapman,  which  recited  that  there  were  100,- 
000  shares  of  the  capital  stock  of  the  Idle- 
wild  Gold  Mining  Company,  all  of  which 
were  owned  by  the  parties  of  the  first  part, 
of  which  they  sold  one-half,  or  50,000  shares, 
to  the  Chapmans  for  $55,000,  to  be  paid  as 
follows:  $5,000  within  60  days,  and  the  resi- 
due (less  one-half  of  the  expense  of  build- 
ing a  mill  or  altering  and  adding  to  the  capac- 
ity of  a  mill  on  the  mine,  and  other  speci- 
fied improvements  to  be  placed  thereon  by 
the  said  Chapmans  within  90  days)  in  three 
equal  installments,  at  12,  15,  and  18  months, 
respectively,  etc.  All  the  profits  and  divi- 
dends on  the  50,000  shares  of  stock  sold  were 
to  go  to  the  parties  of  the  first  part  until 
they  were  fully  paid,  and  the  50,000  shares 
of  stock  was  to  be  Issued  in  the  names  of 
the  Chapmans,  and  deposited  In  escrow  to 
be  held  until  payments  were  all  made,  and 
then  delivered  to  the  parties  of  the  second 
part,  the  said  Chapmans,  of  whom  defend- 
ant was  one.  The  complaint  avers  that  the 
purchase  by  defendant  of  such  Interest  in  the 
Taylor  Mine  was  made  under  and  pursuant 
to  their  agreement;  that  plaintiff  and  de- 
fendant began  to  operate  the  mine;  that 
plaintiff  continued  to  operate  and  superin- 
tend the  mine  as  per  his  agreement,  and  on 
his  part  performed  ell  his  obligations  under 
the  contract;  that  defendant  failed  to  fur- 
nish any  quarters  for  plaintiff  and  his  fam- 
ily, and  on  the  1st  day  of  October,  1890,  de- 
fendant discharged  him,  and  refused  to  de- 
liver to  him  any  share  of  the  stock,  etc  The 
answer  denies  that  the  purchase  of  stock  in 
the  Idewild  Gold  Mining  Company  by  de- 
fendant was  made  under  or  pursuant  or  in 
fulfillment  of  his  agreement  with  the  plain- 
tiff, or  that  plaintiff  was  ever  superintend- 
ent of  said  mine,  etc.  The  complaint  averred 
the  value  of  12,500  shares  of  stock  to  which 
he  was  entitled  to  be  $62,500.  By  an  amend- 


ment thereto  it  was  averred  that,  by  reason 
of  defendant's  failure  to  deliver  to  plaintiff 
said  shares  of  stock,  he  was  damaged  in  the 
sum  of  $62,400.  The  complaint  averred  that 
W.  S.  Chapman  was  only  a  nominal  party  to 
the  purchase  of  the  stock;  that  defendant 
really  owned  the  whole  50,000  shares  pur- 
chased, and  that  plaintiff  was  entitled  to 
one-fourth  part  thereof.  This  was  denied  by 
the  answer,  and  It  may  be  remarked  here 
that  the  uncontradicted  evidence  showed  de- 
fendant to  be  the  owner  of  only  one-half  of 
the  purchase,  or  of  25,000  shares  of  the  stock. 
It  followed  that  If  plaintiff  was  entitled  to 
recover  It  was  for  one-fourth  part  of  defend- 
ant's purchase,  equal  to  6,250  shares.  The 
shares  were  admitted  by  the  answer  to  be 
worth  $2  each. 

Appellant  urges  certain  objections  to  the 
complaint,  viz.:  (1)  That  so  far  as  it  relates 
to  the  stock  it  sounds  in  replevin,  which  does 
not  lie  upon  an  unexecuted  agreement  for 
the  purchase  and  sale  of  personal  property. 
(2)  That  the  contract  of  September  2,  1889, 
never  became  operative,  for  the  reason  that 
no  purchase  of  a  mine  ever  occurred.  (3) 
That  there  is  no  allegation  In  the  complaint 
that  the  Idlewlld  stock  was  purchased  at 
prices  mutually  satisfactory.  There  was  no 
demurrer  Interposed  to  the  complaint.  It 
follows,  therefore,  that  all  merely  technical 
objections  are  waived,  and  we.  have  only 
to  determine  whether  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action. 

The  prayer  of  the  complaint  was  for  Judg- 
ment against  defendant  for  the  possession 
of  the  shares  of  stock,  or  their  value.  In  the 
event  possession  cannot  be  had,  In  the  sum 
of,  etc.  Where,  as  In  this  case,  there  is  an 
answer  to.  the  complaint,  the  court  may  grant 
the  plaintiff  any  relief  consistent  with  the 
case  made  by  the  complaint  and  embraced 
within  the  issue.  Code  Civ.  Proc  5  580.  The 
.  complaint  as  amended,  after  setting  out  facts 
showing  that  he  was  entitled  to  the  stock 
under  the  coutvact,  that  he  had- demanded 
it  and  defendant  had  refused  to  deliver, 
averred  in  apt  terms  that  by  such  refusal  he 
was  damaged  In  the  sum  of  $62,400.  These 
facts  were  within  the  Issues,  and  entitled 
plaintiff  to  such  judgment  as  he  recovered, 
irrespective  of  the  prayer  of  the  complaint, 
provided  always  the  evidence  was  sufficient 
to  uphold  It 

As  to  the  contention  that  the  contract 
never  became  operative,  for  the  reason  that 
no  mine  was  ever  purchased  by  defendant, 
we  have  only  to  turn  to  the  complaint  to 
see  that  It  is  charged  that  under  the  contract 
one-half  of  the  Taylor  Mine  was  In  effect 
purchased,  and  that  the  better  to  carry  oat 
the  contract  of  purchase,  a  corporation  was 
formed,  to  which  the  mine  was  conveyed, 
and  the  stock  Issued  to  the  several  parties 
In  proportion  to  their  Interest  all  of  which 
appears  from  the  contract  (Exhibit  A),  made 
a  part  of  the  complaint.  This  was  in  effect, 
although  not  literally,  the  purchase  of  a  mine, 
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or  of  an  interest  therein.  If  done  under 
and  in  pursuance  of  the  contract,  and  ac- 
quiesced in  by  the  parties,  it  was  as  binding 
upon  them  as  though  the  fee  to  the  mine  had 
been  conveyed  directly  to  the  defendant. 
If  A.  agrees  to  purchase  for  B.  1,000  bushels 
of  wheat,  at  a  given  price  per  bushel,  but 
only  succeeds  in  purchasing  one-half  of  that 
quantity,  B.  is  not  bound  to  accept'  it  under 
the  contract;  but,  if  he  does  so,  he  must  pay 
for  it,  and  most  certainly  A.  could  not  after- 
wards object  that  the  contract  did  not  bind 
him.  In  the  present  instance  plaintiff  under 
the  contract  might  have  insisted  that  an 
entire  mine  should  be  purchased,  and  that 
the  legal  title  should  pass  to  defendant;  but 
if  instead  thereof  defendant  under  the  con- 
tract purchased,  no.t  the  whole,  but  a  one- 
fourth  interest  in  a  mine,  the  ownership  of 
which  was  evidenced,  not  by  the  legal  title, 
but  by  certificates  of  stock  showing  a  bene- 
ficial interest,  and  plaintiff  saw  fit  to  accept 
and  did  accept  it  in  fulfillment  of  the  con- 
tract, it  does  not  lie  with  defendant  to  com- 
plain, or  to  evade  his  obligation,  because  he 
has  not  complied  more  strictly  with  his  con- 
tract 

The  complaint  does  not  In  precise  language 
aver  that  the  stock  was  purchased  "at  prices 
mutually  satisfactory  to  the  parties,"  as  ex- 
pressed In  the  agreement.  It  does,  however, 
charge  "that  the  purchase  by  the  defendant 
of  said  stock  and  said  interest  in  said  mine 
and  mining  property  was  made  under  and 
in  pursuance  of  and  in  accordance  with  the 
agreement  between  the  plaintiff  and  defend- 
ant, as  set  forth  in  paragraph  one  of  this 
complaint"  If  made  In  accordance  with  that 
agreement,  it  must  have  been  at  a  price 
mutually  satisfactory  to  the  parties.  It  fur- 
ther charges  that  in  pursuance  of  the  agree- 
ment plaintiff  and  defendant  Immediately 
began  to  operate  said  mine.  These  and  other 
allegations  indicate  that  the  price  was  satis- 
factory to  plaintiff,  as  the  fact  of  purchase 
indicates  it  was  to  defendant  and,  in  the 
absence  of  a  special  demurrer,  was  sufficient 

There  was  evidence  sufficient  to  support 
the  verdict  To  comment  upon  it  at  length 
would  be  productive  of  no  good  results.  It 
was  conflicting  upon  the  vital  question  as  to 
whether  the  purchase  of  the  stock  in  the 
Taylor  Mine  was  made  pursuant  to  the  con- 
tract, and  for  the  joint  benefit  of  plaintiff 
and  defendant  as  in  the  contract  provided, 
or  independent  of  that  contract  and,  unless 
some  error  of  law  has  intervened  fatal  to 
the  verdict,  it  must  stand. 

By  far  the  most  serious  question  involved 
in  the  case  arises  under  the  instructions  of 
the  court  to  the  jury.  The  fourth  and  sixth 
instructions  given  to  the  jury  at  the  request 
of  plaintiff  are  as  follows:  "(4)  It  is  admit- 
ted that  the  defendant  Chapman,  did  not 
purchase  the  whole  of  the  Taylor  Mine  or 
of  the  stock  of  the  Idlewlld  Gold  Mining 
Company.  It  is  claimed  by  Dennison  that 
Chapman  purchased  one-half  of  the  stock  of 


said  company,  and  it  is  admitted  by  Chap- 
man that  he  purchased  one-fourth  of  the 
stock  You  are  instructed  that  Dennlson's 
rights  or  interests  in  any  mine  obtained  by 
Chapman  within  ninety  days  from  the  date 
of  the  agreement  did  not  depend  upon  Chap- 
man's obtaining  the  whole  mine.  Chapman 
could  not  defeat  Dennison's  rights  by  pur- 
chasing only  an  interest,  be  it  half  or  quarter, 
in  a  mine.  If  the  interest  whatever  amount 
it  was,  was  purchased  in  pursuance  with  the 
agreement  between  Dennison  and  Chapman, 
then  Dennison  was  entitled  to  one-fourth  of 
Chapman's  interest,  whatever  that  might  be." 
"(6)  As  before  stated  to  you,  Dennison  claims 
in  the  complaint  that  Chapman  bought  fifty 
thousand  shares  of  the  capital  stock  of  the 
Idlewild  Gold  Mining  Company,  and  that 
while  twenty-five  thousand  shares  were  taken 
in  his  brother's  name,  his  brother  was  but 
the  nominal  owner  of  it  It  is  admitted  by 
the  defendant  Chapman,  that  he  bought 
twenty-five  thousand  shares.  If  you  find 
from  the  evidence  that  the  defendant,  Chap- 
man, entered  into  that  mining  venture,  and 
purchased  the  stock  in  pursuance  with  the 
agreement  between  himself  and  Dennison, 
then  you  are  instructed  that  Dennison  would 
be  entitled  to  at  least  one-fourth  of  twenty- 
five  thousand  shares  of  the  stock  of  the  said 
Idlewild  Gold  Mining  Company;  that  is  to 
say,  he  would  be  entitled  to  six  thousand  two 
hundred  and  fifty  shares.  It  is  admitted  by 
Chapman  that  this  stock  is  of  the  value  of 
$2  per  share,  or  $12,500  hi  all."  The  court 
also  gave  the  second  Instruction  asked  by  the 
defendant  which  is  as  follows:  "I  instruct 
you  that  upon  the  written  contract  contained 
In  this  complaint  the  plaintiff  is  not  entitled 
to  recover  anything  for  the  Idlewild  stock, 
unless  there  was  some  other  and  a  further 
agreement  between  them  by  which  the  plain- 
tiff would  be  entitled  to  the  stock.  In  other 
words,  the  contract  of  September  2, 1889,  con- 
templated the  purchase  of  a  mine,  and  does 
not  apply  to  and  is  not  applicable  to  the  pur- 
chase of  these  shares  of  stock.  Therefore, 
unless  you  are  satisfied  by  a  preponderance 
of  evidence  that  there  was  another  and  dif- 
ferent agreement  entered  into  between  the 
plaintiff  and  the  defendant  in  addition  to  the 
contract  of  September  2,  1889,  it  will  be  your 
duty  to  find  that  the  plaintiff  has  not  been 
damaged  in  any  sum  or  amount  whatever  by 
reason  of  the  failure  of  the  defendant  to  de- 
liver to  him  shares  of  the  Idlewild  stock." 
It  is  quite  apparent  that  there  is  a  conflict 
in  the  instructions  given  on  behalf  of  plain- 
tiff and  that  given  at  the  request  of  the  de- 
fendant The  former  instructed  the  jury,  in 
substance,  that  If  the  stock  or  an  interest  in 
the  Taylor  Mine  was  purchased  under  and 
pursuant  to  the  contract  between  the  parties 
of  September  2,  1889,  plaintiff  was  entitled 
to  a  one-fourth  Interest  therein;  while  the 
Instruction  given  on  behalf  of  defendant  in- 
formed the  jury  that  the  agreement  of  Sep- 
tember 2,  1889,  contemplated  the  purchase  of 
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a  mine,  and  is  not  applicable  to  the  purchase 
of  stock  In  a  mine,  and  that,  unless  there 
was  another  and  different  agreement  entered 
Into  between  the  parties  in  addition  to  the 
original  contract,  plaintiff  could  not  recover 
on  account  of  the  nondelivery  of  the  stock. 
We  are  of  opinion  the  instructions  on  behalf 
of  the  plaintiff  were  correct  and  that  in  fa- 
vor of  the  defendant  erroneous.  As  before 
stated,  in  substance,  if  the  purchase  of  the 
stock  was  made  under  and  pursuant  to  the 
contract,  and  accepted  by  plaintiff  as  such 
compliance,  it  is  not  perceived  that  any  other 
further  or  additional  contract  was  necessary. 
It  may  well  be  that  In  the  event  of  delivery 
of  the  stock  some  arrangement  would  have 
been  necessary  to  secure  to  defendant  the 
dividends  until  he  was  reimbursed  for  his 
outlay  on  account  of  the  Interest  to  be  trans- 
ferred. So  It  would  have  been  had  defend- 
ant purchased  the  mine  and  conveyed  a 
fourth  interest  to  plaintiff  at  the  end  of  one 
year,  with  a  proviso  that  defendant  was  to 
be  reimbursed  from  the  output  of  such  mine. 
These  were  details  which  under  the  agree- 
ment the  parties  could  have  carried  out,  or 
falling  in  which  the  law  would  have  deter- 
mined for  them.  The  view  of  defendant,  as 
detailed  by  plaintiff  In  his  testimony,  seems 
rational.  He  said,  according  to  plaintiff's 
testimony:  "Now,  we  will  go  up  there  and 
take  a  look  at  It,  and  If  you  think  well  of 
the  way  I  put  this  to  you,  and  think  well  of 
the  mine,  all  right,  and  we  will  vary  our  con- 
tract to  suit  the  case  exactly,  If  it  needs  any 
modification;  but  I  cannot  see  that  it  does 
not  apply  to  this  case.  You  may  have  to 
abate  your  demand  on  me.  I  have  not  got 
all  of  the  mine  now,  and  you  will  have  to 
have  one-fourth  of  what  I  have."  Plaintiff 
testified  that  upon  visiting  and  examining 
the  mine  he  was  pleased  with  it,  and  that 
they  then  proceeded  to  develop  it,  etc.  The 
erroneous  instruction  was  in  favor  of  appel- 
lant, and  it  has  been  repeatedly  held  by  this 
court  that  a  conflict  In  instructions  which 
could  not  operate  injuriously  to  appellant  Is 
not  ground  of  reversal.  Estate  of  Gharky, 
57  Cal.,  at  page  280;  People  v.  Velarde,  58 
Cal.,  at  page  464;  People  v.  Smith,  59  CaL 
601;  People  v.  Ah  Luck,  62  Cal.  503;  People 
v.  Turcott,  65  Cal.  126,  3  Pac.  461.  Again, 
a  party  cannot  except  to  instructions  given 
at  his  own  request,  and  In  this  case  did  not 
attempt  to  do  so.  Mining  Co.  v.  Baker,  70 
Cal  572,  8  Pac  305,  and  11  Pac  654.  It  fol- 
lows that  as  the  instructions  excepted  to 
were  proper  to  be  given,  and  as  the  errone- 
ous instruction  was  in  favor  of  appellant, 
and  given  at  his  request,  and  could  not  have 
Injured  him,  the  judgment  should  not  be  re- 
versed for  that  cause.  The  Instructions,  tak- 
en together,  were  as  favorable  to  the  defend- 
ant as  the  law  would  warrant 

Of  the  instructions  asked  on  behalf  of  the 
defendant,  and  refused,  It  need  only  be  said 
some  of  them  were  in  substance  embodied  In 
instructions  given,  others  not  applicable  to 


the  Issues  made  by  the  pleadings  and  the 
evidence  thereunder,  and  still  others  not  ad- 
missible under  any  state  of  pleadings  ap- 
plicable to  the  case.  The  pivotal  point  in 
the  case  was  as  to  whether  or  not  the  pur- 
chase of  the  stock  was  maae  under  and  pur- 
suant to  the  contract  of  September  2,  1889. 
That  question  determined  in  favor  of  the 
plaintiff,  as  it  was  by  the  verdict  and  the 
recovery  is  as  little  as  could  reasonably  be 
expected  from  the  evidence.  The  judgment 
and  order  appealed  from  should  be  affirmed. 

Weconcur:    VANCLIEF,  C. ;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(20  Colo.  519) 
McCANDLESS  v.  GREEN  et  al. 
(Supreme  Court  of  Colorado.    Jan.  2,  1895.) 
Jurisdiction  or  Supreme  Coubt— Estoppbb. 

1.  A  proceeding  to  enforce  a  mechanic's  lien 
does  not  involve  a  freehold,  within  the  proviso 
of  Sess.  Laws  1891,  p.  118,  excepting  suits  in- 
volving a  freehold  from  the  general  provision 
that  suits  for  less  than  $2,500  are  not  appealable 
to  the  supreme  court. 

2.  The  constitutionality  of  the  mechanic's 
lien  law  cannot  be  attacked  in  a  suit  to  enforce 
a  lien  not  involving  $2,500,  in  order  to  give  the 
supreme  court  jurisdiction  under  Sess.  Laws 
1891,  p.  118,  on  the  ground  that  the  law  im- 
pairs the  obligation  of  the  contract  in  allowing 
a  subcontractor  to  file  a  lien,  where  his  right 
to  so  file  a  lien  was  recognized  in  the  contract 
between  the  original  parties. 

Appeal  from  district  court,  Fremont  county. 

Action  by  Mosier  T.  Green  and  others 
against  James  A.  McCandless.  From  a  judg- 
ment of  the  district  court  for  plaintiffs,  de- 
fendant appeals.    Appeal  dismissed. 

C.  D.  Bradley  and  Thomas  Macon,  for  ap- 
pellant   Benedict  &  Phelps,  for  appellee. 

HAYT,  C.  J.  This  Is  an  action,  brought  by 
appellees,  Green  and  others,  to  enforce  a  me- 
chanic's Hen  against  the  property  of  appel- 
lant McCandless.  In  the  district  court  judg- 
ment was  rendered  In  favor  of  plaintiffs  for 
the  sum  of  $907.76,  and  the  sum  declared  a 
lien  against  certain  property  of  the  appel- 
lant The  first  question  presented  here  for 
consideration  has  reference  to  the  jurisdiction 
of  this  court  to  review  the  proceeding.  The 
first  section  of  the  act  creating  the  court  of 
appeals  reads  as  follows:  "No  writ  of  error 
from,  or  appeal  to,  the  supreme  court  shall 
lie  to  review  the  final  judgment  of  any  infe- 
rior court  unless  the  judgment,  or  in  re- 
plevin, the  value  found  exceeds  two  thousand 
five  hundred  dollars,  exclusive  of  costs.  Pro- 
vided, this  limitation  shall  not  apply  where 
the  matter  in  controversy  relates  to  a  fran- 
chise or  freehold,  nor  where  the  construction 
of  a  provision  of  the  constitution  of  the  state 
or  of  the  United  States  is  necessary  to  the 
determination  of  a  case.    Provided,  further, 
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that  the  foregoing  limitation  shall  not  ap- 
ply to  writs  of  error  to  county  courts."  Sess. 
Laws  1891,  p.  118.  As  the  judgment  in  this 
case  is  for  less  than  $2,500,  it  the  jurisdiction 
of  this  court  is  to  be  maintained,  it  must  be 
under  the  foregoing  proviso  with  reference  to 
freeholds  and  constitutional  questions.  In 
the  case  of  Wyman  v.  Felker,  18  Colo.  382, 
33  Pac.  157,  It  was  said  that  "a  freehold  Is 
never  Involved,  within  the  meaning  of  the 
statute,  unless  the  primary  object  of  the  suit 
is  the  recovery  of  the  freehold  estate,  or  when 
the  suit,  if  prosecuted  to  judgment,  will,  as 
between  the  parties,  result  in  one  gaining  or 
the  other  losing  the  estate."  In  the  case  of 
Clement  v.  Reltz,  103  111.  315,  it  was  held  that 
a  proceeding  to  enforce  a  mechanic's  lien 
against  real  property  did  not  involve  a  ques- 
tion of  freehold.  Is  the  construction  of  a 
provision  of  the  national  or  state  constitution 
necessary  to  a  determination  of  the  case? 
This  particular  part  of  the  act  received  the 
careful  attention  of  this  court  in  the  case  of 
Trimble  v.  People,  19  Colo.  187,  34  Pac.  981. 
It  was  there  held  that,  to  invoke  jurisdiction 
under  this  proviso,  it  must  appear  from  the 
record  that  the  decision  of  such  question  is 
necessary  to  a  determination  of  the  case,  and 
also  that  the  question  itself  Is  fairly  debata- 
ble, and  not  based  on  mere  assertion.  Refer- 
ring to  appellant's  briefs  to  ascertain  the  na- 
ture of  the  constitutional  objection  inter- 
posed, and  we  find  in  the  first  a  few  lines 
only  are  given  at  the  close  to  a  constitutional 
question,  while  in  the  brief  subsequently  filed 
it  is  stated  that  the  two  parts  of  the  statute 
are  easily  harmonized,  and  that  it  is  not  nec- 
essary to  attack  the  constitutionality  of  the 
act  in  this  case-  In  neither  of  these  briefs 
is  it  claimed  that  any  particular  section  of 
the  mechanic's  lien  act  is  unconstitutional, 
nor  Is  any  particular  provision  of  the  consti- 
tution of  the  United  States  or  of  the  state  of 
Colorado  pointed  out  as  inhibiting  the  legis- 
lation in  question.  The  character  of  the  con- 
stitutional objection  which  counsel  wish  to 
interpose  in  this  case  can  only  be  inferred 
from  the  concluding  sentence  of  the  first 
brief,  which  is  as  follows:  "A  law  of  this 
character  is  clearly  against  public  policy  and 
one  that  impairs  the  obligation  of  contracts." 
If  it  is  meant  by  this  that  legislation  confer- 
ring a  right  upon  subcontractors  to  file  a  lien 
within  a  short  time  after  they  have  ceased 
work,  or  after  the  last  materials  are  fur- 
nished, is  against  public  policy,  no  decision 
has  been  cited  in  support  of  such  contention, 
and  we  know  of  none,  while  the  decisions  are 
numerous  to  the  efTect  mat  such  a  law  is  not 
only  valid,  but  beneficent,  and  should  be  up- 
held. And  certainly  it  cannot  be  success- 
fully claimed  in  this  case  that  the  law  Im- 
pairs the  obligation  of  the  contract,  as  the 
written  agreement  entered  into  between  ap- 
pellant McCandless,  and  Contractor  White 
specially  provides  that  the  contractor  should, 
If  required,  give  good  and  sufficient  evidence 
that  the  premises  were  free  from  all  Hens 
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and  claims  chargeable  to  the  contractor  as  a 
condition  precedent  to  payment,  and  reserves 
to  the  owner  the  right  to  retain  out  of  any 
payment  an  amount  sufficient  to  completely 
indemnify  him  against  any  lien.  Hence  it 
appears  that  the  right  of  subcontractors  to. 
file  liens  was  especially  recognized  in  the 
contract  between  the  original  parties.  It 
must  not  be  inferred  from  what  has  been  said 
that,  in  the  absence  of  such  provisions,  the 
question  of  the  unconstitutionality  of  the  act 
in  this  respect  could  be  successfully  main- 
tained. In  this  case  it  is  clear  that  this  court 
has  no  jurisdiction  to  entertain  the  appeal, 
and  it  is  accordingly  dismissed.  Appeal  db» 
missed. 

(80  Colo.  606) 

RAKER  v.  BARTON  et  al. 

(Supreme  Court  of  Colorado.    Jan.  21,  1895.) 

JURISDICTION  OF  Sl'PKBMB  COUBT— Constitctiox- 
al  Question— False  Imprisonment— 
j  c8tipication. 

1.  The  supreme  court  has  no  jurisdiction 
of  a  writ  of  error  to  a  judgment,  not  a  money 
judgment,  in  an  action  not  relating  to  a  fran- 
chise or  freehold,  or  involving  a  constitutional 
question. 

2.  The  rule  that  in  actions  for  false  impris- 
onment and  the  like,  defendant  cannot  give 
proof  of  justification  without  pleading  it,  is  not 
a  constitutional  requirement,  but  merely  a  rule 
of  pleading,  which  may  be  changed  by  the  legis- 
lature. 

Error  to  court  of  appeals. 

Action  by  Alvah  L.  Raker  against  Ellas 
R.  Barton  and  others.  From  an  affirmance 
by  the  court  of  appeals  of  a  judgment  for 
defendants,  plaintiff  brings  error.  Writ  dis- 
missed. 

J.  F.  Tourtellotte  and  W.  T.  Hughes,  for 
plaintiff  in  error. 

PER  CURIAM.  This  action  was  com- 
menced by  plaintiff  In  error,  Alvah  L.  Raker, 
against  Elias  R.  Barton  and  others  to  re- 
cover damages  for  an  alleged  illegal  arrest 
and  false  imprisonment  The  trial  in  the 
district  court  resulted  in  a  verdict  and  judg- 
ment for  the  defendants.  To  this  judgment 
a  writ  of  error  was  sued  out  from  this  court 
before  the  passage  of  the  act  creating  the 
court  of  appeals,  but  after  the  taking  ef- 
fect of  that  act,  the  case  was  taken  to  the 
court  of  appeals  by  stipulation  of  the  par- 
ties. When  the  case  came  on  for  hearing 
in  the  court  of  appeals,  the  judgment  of  the 
district  court  was  affirmed.  See  Baker  v. 
Barton,  1  Colo.  App.  183,  28  Pac.  88.  The 
action  does  not  relate  to  a  franchise  or  free- 
hold, and,  as  no  money  judgment  has  been 
rendered  in  the  case,  this  court  is  without 
jurisdiction  to  entertain  the  case  upon  writ 
of  error  to  the  latter  judgment.  Trimble 
v.  People,  19  Colo.  187,  34  Pac.  981;  Hurd 
v.  Carlile,  18  Colo.  461,  33  Pac.  164;  Wyman 
v.  Felker,  18  Colo.  382,  33  Pac.  157;  McCand- 
less v.  Green  (Colo.  Sup.)  38  Pac.  64.  The 
contention  of  counsel,  as  we  understand  it 
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Is  that  the  district  court  erroneously  permit- 
ted the  defendants  to  justify  the  acts  com- 
plained of,  although  no  justification  was 
pleaded,  thereby  depriving  the  plaintiff  of 
a  right  universally  recognized  in  the  practice, 
and  protected  by  the  constitution,  as  it  is 
said.  We  need  not  examine  the  record  for 
the  purpose  of  determining  whether  or  not 
error  in  this  regard  intervened,  for,  if  such 
error  be  shown,  it  would  not  give  this  court 
jurisdiction  to  review  the  judgment  As  a 
general  rule,  in  this  character  of  actions,  if 
the  acts  complained  of  are  actionable,  and 
are  admitted  or  established,  good  practice 
requires  a  plea  of  justification  to  admit  proof 
in  bar  of  the  action;  but  this  is  a  rule  of 
pleading  subject  to  change  at  any  time  by 
the  legislature.  It  is  not  a  constitutional 
requirement  There  is,  therefore,  no  con- 
stitutional question  in  the  case  to  give  this 
court  jurisdiction,  and  the  writ  of  error  must 
be  dismissed.   Writ  dismissed. 

(5  Colo.  App.  479) 

LOUTSENHIZER  v.  FARMERS'  &  MER- 
CHANTS' MILLING  CO. 
(Court  of  Appeals  of  Colorado.    Jan.  14,  1895.) 

Contract  of  Subscription— Bonus  to  Manu- 
factory—Right  to  Bring  8oit. 

(  1.  In  an  action  on  contract  of  subscription 
which,  after  reciting  the  advantages  to  be  gain- 
ed from  building  a  flour  mill  in  the  neighbor- 
hood, and  showing  that  it  was  the  intention  of 
the  signers  that  a  corporation  should  be  or- 
ganized to  carry  out  the  scheme,  fails  to  state 
the  corporate  name,  the  amount  of  capital 
stock,  or  by  whom  the  corporation  shall  be  or- 
ganized, but  states  that  the  signers  agree  to  pay 
to  a  "committee"  to  be  thereafter  selected  a 
certain  amount  for  the  purpose  of  building  the 
mill,  a  complaint  by  a  corporation,  subsequent- 
ly organized,  by  which  the  mill  is  built  which 
fails  to  show  that  the  corporation  was  by  agree- 
ment substituted  for  the  committee,  or  that  in 
some  way  the  authority  to  receive  the  money 
was  transferred  to  it  is  demurrable. 

2.  Allegations  that  such  contract  was  a 
,  promise  to  pay  defendant  and  was  a  subscrip- 
tion to  the  capital  stock  of  the  corporation,  are 
ineffective,  inasmuch  as  the  agreement  shows 
on  its  face  that  it  was  neither. 

Appeal  from  district  court,  Montrose  coun- 
ty. 

Action  by  the  Farmers'  &  Merchants'  Mill- 
ing Company  against  O.  D.  Loutsenhizer  to 
recover  on  subscriptions  to  stock.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

N.  G.  Clark  and  F.  D.  Catlin,  for  appel- 
lant Sherman  &  Twitchell,  for  appellee. 

THOMSON,  J.  The  only  question  present- 
ed by  the  record  in  this  case  relates  to  the 
sufficiency  of  the  complaint  of  which  the 
following  is  a  copy:  "Complaint  The  Far- 
mers' and  Merchants'  Milling  Company, 
Plaintiff,  v.  O.  D.  Loutsenhizer,  Defendant 
Plaintiff,  complaining  of  defendant  alleges: 
(1)  That  plaintiff  is  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
Colorado,  and  as  such  doing  business  at 


Montrose,  In  Montrose   county,  Colorado. 

(2)  That  In  contemplation  of  the  corpora- 
tion of  these  plaintiffs,  and  for  the  purpose 
of  constructing,  owning,  operating,  and 
maintaining  the  flouring  mill  then  contem- 
plated, this  defendant  with  others,  on  or 
about  the  20th  day  of  October,  A.  D.  1887, 
at  Montrose,  Colorado,  became  a  subscriber 
to  the  stock  -of  plaintiff  company  by  signing 
an  agreement  in  writing,  of  which  the  fol- 
lowing is  a  copy:  'Synopsis  of  the  Plans 
of  the  Necessity  Flouring  and  Grist  Mills. 
The  valley  of  the  Uncampahgre  has  been 
demonstrated  to  be  very  productive  in 
wheat  barley,  and  corn  growing.  That  the 
success  of  the  farmer,  the  professional  man, 
merchant,  and  common  laborer  all  depends 
upon  the  productions  of  the  natural  re- 
sources of  this  valley.  That  in  order  that 
the  local  farmer  may  be  prosperous,  and  in- 
duced to  cultivate  his  farm,  he  must  have  a 
market  which  will  give  him  the  highest  price 
for  his  product  The  object  of  this  enter- 
prise is  to  give  the  local  ranchmen  all  that 
this  enterprise  can  afford,  at  the  same  time 
charging  them  a  reasonable  profit  to  be  de- 
termined by  the  subscribers.  That  this  shall 
be  a  stock  concern,— each  man  receiving  full 
paid  up  stock  for  what  he  pays,  and  no 
stock  to  be  sold  for  less  than  dollar  for  dol- 
lar, and  no  stock  to  be  issued  except  as  the 
money  is  actually  paid  as  aforesaid,  and 
only  for  such  a  sum- as  may  be  determined 
by  the  subscribers  hereof  as  necessary  to 
build  and  repair  said  mills,  and  to  buy  grain. 
That  the  object  of  this  enterprise  is,  pri- 
marily, to  furnish  the  local  farmer  with  a 
good  market  for  his  grain;  2d,  to  exchange 
him  flour  and  grist  for  his  grain,  for  what 
It  is  really  worth;  3d,  to  operate  said  mills 
after  accommodating  the  local  purchasers, 
—to  run  said  mills  as  a  merchant  mill,  and 
buy  and  manufacture  flour,  meal,  etc.,  so  as 
to  make  the  stock  valuable  as  an  investment; 
4th,  to  build  up  the  grain-growing  Interest 
generally  of  the  valley,  which  helps  all  our 
people,  of  every  trade  and  profession.  These 
details  of  the  plans  and  methods  shall  be 
arranged  by  the  subscribers  on  a  meeting 
to  be  hereafter  called.  To  build  the  Neces- 
sity Flouring  and  Grist  Mills  at  Montrose, 
Colorado,  we,  the  undersigned,  for  And  in 
consideration  of  the  efforts  now  being  made, 
and  to  be  hereafter  made,  to  build  the  flour- 
ing and  grist  mills  at  Montrose,  Colorado, 
do  hereby  agree  to  pay  a  committee,  to  be 
hereafter  appointed  by  the  subscribers  here- 
of, the  amount  set  opposite  our  respective 
names,  on  demand;  and  this  obligation  shall 
be  as  binding  as  if  it  were  a  promissory  note, 
as  the  projectors  of  this  enterprise  are  going 
to  great  labor  and  expense  in  the  premises, 
and  incurring  obligation  on  the  faith  hereof.' 

(3)  That  among  many  others,  this  defend- 
ant signed  and  executed  said  agreement 
and  subscribed  and  set  opposite  his  name 
the  sum  of  two  hundred  and  fifty  dollars, 
which  amount  he  thereby  agreed  to  pay  to 
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said  company,  as  is  set  forth  in  said  agree- 
ment of  subscription.  (4)  That  thereupon, 
and  upon  the  basis  of  subscriptions  and 
agreements  of  defendant  and  his  cosubscrib- 
ers,  as  aforesaid,  plaintiff  company  was 
duly  formed  and  incorporated  by  this  de- 
fendant and  his  cosubscribers,  as  such  sub- 
scribers to  said  object,  under  the  corporate 
name  and  style  of  the  Farmers'  and  Mer- 
chants' Milling  Company,  this  plaintiff,  and 
thereupon  the  Necessity  Flouring  and  Grist 
Mills  mentioned  in  said  subscription  were 
constructed  by  defendant  and  his  cosub- 
scribers, under  the  corporate  name  and  style 
of  the  Farmers'  and  Merchants'  Milling 
Company,  this  plaintiff,  in  pursuance  of  said 
subscription,  and  at  great  cost  and  expense, 
and  that  all  the  agreements  and  provisions 
of  said  subscription  have  been  fully  per- 
formed and  carried  out  by  said  cosubscrib- 
ers and  the  plaintiff,  duly  formed  for  such 
purpose  as  aforesaid,  and  plaintiff  is  ready 
and  willing  to  issue  stock  to  defendant  as 
per  said  agreement,  and  said  money  agreed 
to  be  paid  by  defendant  is  necessary  for  the 
carrying  out  of  the  plans  of  said  agree- 
ment. (5)  That  defendant  has  not  paid  his 
said  subscription,  or  any  part  thereof,  and 
that  payment  was  duly  demanded  of  defend- 
ant on  or  about  January  1, 1888,  and  that  by 
reason  thereof  there  Is  now  due  plaintiff 
from  defendant  the  sum  of  two  hundred  and 
.fifty  dollars,  together  with  Interest  thereon 
from  January  1,  1888,  at  the  rate  of  ten  per 
cent,  per  annum.  (6)  That  the  amount  In- 
volved, and  for  which  relief  Is  sought  in  this 
action,  does  not  exceed  the  sum  of  two  thou- 
sand dollars.  Wherefore,  plaintiff  prays 
judgment  for  $250,  together  with  Interest 
thereon  from  January  1,  1888,  at  the  rate  of 
ten  per  cent,  per  annum,  and  for  costs  of 
this  suit,  and  general  relief." 

The  preliminary  portion  of  the  Instrument 
sued  on  is  in  the  nature  of  a  prospectus,  set- 
ting forth  a  project,  and  the  advantages  to 
be  realized  from  Its  consummation.  It  may 
be  inferred  from  its  language  that  a  corpo- 
ration was  contemplated  for  the  purpose  of 
carrying  Into  effect  the  proposed  scheme; 
the  subscribers  to  the  Instrument  to  deter- 
mine the  amount  necessary  for  the  purpose, 
and  to  arrange  details  of  its  plans  and  meth- 
ods. The  prospectus  is  quite  general  and 
indefinite.  The  Intended  corporation  is  not 
named,  or  the  amount  of  Its  capital. stated; 
and  it  Is  uncertain  by  whom  It  was  to  be 
organized,  or  who  should  constitute  Its  mem- 
bership,—whether  the  subscribers,  or  others 
not  mentioned.  This  Is  followed  by  the  con- 
tract, the  enforcement  of  which  is  sought 
against  the  defendant  This  contract,  as 
far  as  It  goes,  is  complete  within  itself,  and 
Is  not  elucidated  much  by  what  precedes  it. 
It  seems  to  have  little  connection  with  the 
introductory  matter,  and  might  be  entirely 
detached  without  suffering  any  loss  of  mean- 
ing, or  affecting  any  remedy  upon  It  The 
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measure  and  character  of  the  defendant's 
liability,  as  a  party  to  it,  must  be  deter- 
mined from  the  contract  itself.  On  its  face 
It  is  not  a  contract  with  the  plaintiff,  or  for 
the  benefit  of  the  plaintiff.  It  is  not  a  sub- 
scription to  the  capital  stock  of  any  com- 
pany, or  an  agreement  for  future  subscrip- 
tion to  such  stock.  Its  consideration  is  not 
the  delivery  of  any  stock  to  the  subscrib- 
ers, but  is  wholly  unconnected  with  any 
scheme  of  Incorporation.  It  is  an  absolute 
and  unconditional  promise  by  Its  signers  to 
pay  the  several  amounts  subscribed  by 
them,  for  the  purpose  of  building  the  Neces- 
sity Flouring  &  Grist  Mills,  to  a  committee 
whom  they  should  thereafter  select.  What 
disposition  the  committee  should  make  of 
the  money,  when  paid,— whether  the  build- 
ing should  be  done  under  its  supervision, 
and  the  money  disbursed  by  It  for  the  pur- 
pose, or  whether  It  should  turn  the  money 
over  to  some. other  person  or  persons,  who 
should  have  charge  of  the  construction  of 
the  mills,— the  contract  does  not  provide. 
The  signers  probably  left  this  matter  open 
for  instructions  to  be  given  by  them  to  the 
committee  when  It  should  be  appointed. 
They  promised  to  pay  the  money  to  the  com- 
mittee, and  not  to  any  one  else,  and  it  is  pre- 
sumed that  they  had  some  object  in  thus  re- 
serving to  themselves  the  control  of  their 
funds  by  means  of  a  committee  to  be  chosen 
by  them,  and  answerable  to  them.  The 
complaint  does  not  state  whether  a  com- 
mittee was  ever  selected  or  not.  If  there 
never  was  a  committee,  no  action  could  be 
maintained  upon  the  promise,  for  want  of 
a  payee,  unless,  by  an  arrangement  subse- 
quently made,  some  one  else  was  substi- 
tuted for  the  committee.  If  a  committee 
was  appointed,  the  money  was  payable  to 
it  and  there  could  be  no  right  of  action  up- 
on the  promise,  outside  of  It,  unless  Its  au- 
thority to  receive  the  money  ,  was  in  some 
way  transferred  to  another.  It  may  be 
either  that  by  a  binding  agreement  among 
the  parties,  afterwards  made,  the  commit- 
tee was  dispensed  with,  and  the  plaintiff 
substituted  for  it,  or  that  a  committee  was 
appointed,  and  its  rights  transferred  to  the 
plaintiff  in  such  way  that  the  defendant  was 
bouud  by  the  transfer,  but  nothing  of  the 
kind  appears.  The  fatal  defect  in  the  com- 
plaint is  its  failure  to  show  how  any  cause 
of  action  upon  the  contract  ever  accrued  to 
the  plaintiff.  Apparently,  the  necessity  of 
some  such  showing  was  recognized,  and  an 
attempt  made  to  supply  It  by  alleging  that 
the  contract  was  a  promise  to  pay  tfce  nlain- 
tlff.  and  was  a  subscription  to  the  plaintiff's 
capital  stock;  but  those  allegations  do  not 
help  matters,  because,  upon  its  face,  it  was 
neither.  The  contract  speaks  for  itself,  and 
It  is  useless  to  aver  that  it  is  what  it  is  not 
The  judgment  will  be  reversed,  with  leave 
to  the  plaintiff  to  amend  its  complaint  as  It 
may  be  advised.  Reversed. 
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(5  Colo.  App.  477) 

SNEDDEN  t.  DOERFFLER  (HARMES,  In- 
tervener). 

(Court  of  Appeals  of  Colorado.    Jan.  14,  1895.) 

ASSIGSMBNT  OP  FtJ  N  O — CHECK. 

1.  An  assignment  by  a  creditor  of  part  of  a 
debt  without  the  consent  of  the  debtor  is  in- 
valid. 

2.  Defendant  drew  three  checks  in  favor  of 
intervener  upon  a  bank  in  which  was  deposited  a 
check  payable  to  the  garnishee,  but  not  yet  in- 
dorsed by  him,  from  which,  upon  indorsement, 
was  to  be  paid  the  amount  of  defendant's  debt 
Defendant  intended  by  the  checks  to  transfer  a 
portion  of  the  fund  to  be  thus  created.  Held, 
that  the  checks  would  not  operate  as  an  as- 
signment to  intervener  of  the  debt  due  defend- 
ant from  the  garnishee,  so  as  to  defeat  plain- 
tiff's rights  under  his  garnishment. 

3.  A  check  cannot  operate  as  a  transfer  of 
anything  but  money  actually  to  the  credit  of 
the  maker  in  the  bank. 

Error  to  Huerfano  county  court 
Action  by  Henry  Snedden  against  Henry 
Doerffler  (Fred  E.  Cowing,  garnishee).  Wil- 
liam L.  Harmes  intervened.  From  a  judg- 
ment for  intervener  for  amount  of  his  claim, 
plaintiff  brings  error. .  Reversed. 

H.  A.  Cole,  for  plaintiff  in  error.  R.  R. 
Ross  and  Henry  Babb,  for  defendant  in  er- 
ror. 

THOMSON,  J.  The  plaintiff  in  error  sued 
Henry  Doerffler  for  a  debt  and  caused  Fred 
E.  Cowing  to  be  summoned  as  garnishee. 
The  defendant  in  error  intervened,  claiming 
that  $9420  of.  the  money  attached  in  the 
hands  of  Cowing  belonged  to  him,  having 
been  assigned  to  him  by  Doerffler.  The  inter- 
vener had  judgment  for  the  amount  of  his 
claim.  The  intervener's  title  to  the  money 
depends  upon  the  alleged  assignment  The 
amount  owing  by  Cowing  to  Doerffler  was 
$143.  If  there  was  an  assignment  it  em- 
braced only  a  part  of  the  demand.  Such  an 
assignment  can  be  made  only  with  the  con- 
sent of  the  party  from  whom  the  money  is 
due.  It  is  not  allowable  to  a  creditor  to  split 
up  his  cause  of  action  by  assigning  parts  of  it, 
thus  creating  as  many  new  causes  of  action 
as  there  are  assignments,  without  the  con- 
currence of  the  debtor.  Insurance  Co.  v. 
Buliene,  51  Kan.  764,  33  Pac.  467;  Welch  v. 
Mayer  (Colo.  App.)  36  Pac.  613.  There  was 
no  pretense  that  Cowing  ever  consented,  di- 
rectly' or  indirectly,  to  this  alleged  assign- 
ment. The  only  evidence  introduced  in  sup- 
port of  the  allegation  that  the  money  was  as- 
signed to  Harmes  consisted  of  three  checks, 
one  for  $33,  one  for  $27,  one  for  $34.20,  drawn 
by  Doerffler  in  favor  of  Harmes,  upon  Wal- 
sen  &  Wheeler's  Bank  at  Walsenburg.  The 
checks  were  never  presented  for  payment. 
From  some  obscure  statements  In  the  record 
it  may  be  gathered  that,  when  the  checks 
were  drawn,  there  was  some  kind  of  a  check 
in  the  bank  payable  to  Cowing,  and  await- 
ing his  indorsement  in  order  to  be  converted 
into  money,  out  of  which  the  amount  due 
Doerffler  was  to  come;  and  that  it  was 
Doerffler'g  intention,  by  the  checks  upon  the 


bank,  to  transfer  a  portion  of  this  fund.  It 
is  upon  this  supposed  intention  that  counsel 
for  the  intervener  rests  his  argument  We 
know  of  nothing  more  useless  for  any  pur- 
pose than  a  naked  intention.  The  checks 
could  not  operate  as  a  transfer  of  anything 
except  money  to  Doerffler's  credit  in  the 
bank.  No  intention,  however  well  defined  or 
distinctly  expressed,  could  convert  them  in- 
to an  assignment  of  the  debt  due  from  Cow- 
ing to  Doerffler.  The  Intervener  had  no 
standing  below,  and  he  has  none  here.  The 
judgment  will  be  reversed.  Reversed. 


(5  Colo.  App.  466) 
McQUOWN  v.  THOMPSON. 
(Court  of  Appeals  of  Colorado.    Jan.  14,  1895.) 
Conflicting  Evidincs— Dibbotino  Verdict. 
Where  the  facts  are  in  dispute  both  by 
the  pleadings  and  evidence,  it  is  error  to  direct 
a  verdict. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Fred  A.  Thompson  against  Low- 
ena  McQuown.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 

J.  W.  Horner  and  P.  B.  Godsman,  for  ap- 
pellant 

THOMSON,  J.  Appellee  was  a  real-es- 
tate agent  and  brought  this  suit  against  the 
appellant  to  recover  $350  as  a  commission 
charged  for  negotiating  a  sale  of  real  estate 
belonging  to  her.  After  the  evidence  on 
both  sides  bad  been  introduced,  the  court  in- 
structed the  jury  as  follows:  "Under  the 
undisputed  facts  of  this  case  as  they  appear 
from  the  pleadings  and  the  evidence,  the 
plaintiff  is  entitled  to  recover  the  usual  and 
regular  rate  of  commission  prevailing  in  the 
city  of  Denver  for  making  sales  of  real  prop- 
erty, which  in  this  case  to  be  $350.  You  will 
therefore  return  a  verdict  In  his  fawor  for 
that  sum."  An  instruction  like  this  can  be 
justified  only  where  the  pleadings  and  evi- 
dence leave  no  room  for  a  difference  of  opin- 
ion, and  where  the  judgment  which  should 
be  rendered  is  manifest  and  indisputable. 
If  there  is  conflicting  evidence  concerning 
any  material  fact  or  if  the  facts  are  in- 
volved in  doubt,  the  case  must  be  submit- 
ted to  the  Jury  by  proper  Instructions,  and 
to  dire'et  a  verdict  is  a  usurpation  of  their 
province.  The  complaint  alleges  a  promise 
by  the  defendant  to  pay  the  sum  charged.  It 
also  alleges  that  the  charge  was  fair  and  rea- 
sonable. The  answer  denies  the  promise, 
and  denies  that  tho  charge  was  fair  or  reason- 
able. It  also  sets  forth  that  the  defendant 
was  induced  to  receive,  in  place  of  money, 
as  part  of  the  consideration  of  tho  property, 
two  notes  aggregating  $1,400,  by  represen- 
tations of  the  plaintiff,  made  as  of  his  own 
knowledge,  and  upon  which  she  relied,  that 
tho  notes  were  well  secured,  and  were  worth 
their  full  face  value  In  cash;  whereas  they 
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were  not  well  secured,  and  were  practically 
worthless,  so  that  she  was  unable  to  realize 
anything  upon  them.  The  affirmative  mat- 
ter is  denied  by  the  replication.  The  testi- 
mony of  the  plaintiff  tended  to  support  the 
allegations  of  bis  complaint,  and  the  evidence 
in  behalf  of  the  defendant  tended  to  support 
her  answer.  The  facts  were  in  dispute,  both 
by  the  pleadings  and  the  evidence,  and  the 
giving  of  the  instruction  was  error.  The 
judgment  will  be  reversed.  Reversed. 


(5  Colo.  App.  462) 

GOPP  et  al.  v.  BAKER  (LANDON,  Inter- 
vener). 

(Court  of  appeals  of  Colorado.    Jan.  14,  1895.) 
Attachment —  Intervention  —  Sale  of  Person- 
al-it—Change  or  Possession. 

1.  On  the  trial  of  the  issnes  on  an  inter- 
vention in  the  attachment  of  a  horse,  defendant 
and  intervener,  who  were  brothers-in-law.  tes- 
jtified  that  the  former  owed  the  latter  $100  on 
notes;  that  after  the  attachment  issued,  and 
before  levy,  intervener  bought  the  horse  of  de- 
fendant, without  having  seen  it,  or  taking  pos- 
session, paying  therefor  $28.75  in  money,  be- 
sides the  indebtedness,  and  that  defendant's 
wife  made  intervener  a  bill  of  sale  thereof.  In- 
tervener testified  that  he  held  four  notes  against 
defendant,  but  did  not  know  the  amount  of 
each,  nor  the  aggregate  of  all,  and  that  he  "did- 
n't turn  them  over."  Defendant  testified  that 
the  notes,  were  turned  over,  and  by  him  de- 
stroyed, pending  the  action.  On  the  former 
trial  in  justice's  court  neither  mentioned  any 
notes,  but  testified  that  the  indebtedness  was 
for  work,  and  that  the  amount  of  money  paid 
was  $27.50.  Hdd  not  to  sustain  a  judgment  for 
intervener. 

2.  Under  the  statute  of  frauds  (Gen.  St.  fi 
1523),  the  bale  of  a  horse  without  delivery  of 
possession  is  void  as  to  the  seller's  creditors, 
though  the  purchase  price  is  paid. 

Appeal  from  county  court,  Arapahoe  coun- 
ty. 

Action  in  justice's  court  by  Frank  C  Goff 
and  others  against  H.  O.  Baker,  accompanied 
by  attachment  E.  R.  Landon  intervened. 
There  was  a  judgment  for  intervener,  and 
plaintiffs  appealed  to  the  county  court. 
From  a  judgment  on  appeal  by  default  for 
intervener,  plaintiffs  appeal.  Reversed. 

N.  Q.  Tanquary,  for  appellanta 

REED,  J.  Plaintiffs,  on  the  9th  day  of 
May,  1893,  sued  out  an  attachment  against 
one  H.  O.  Baker,  which  was  levied  on  the 
16th  of  May,  upon  one  of  two  horses  at  pas- 
ture some  miles  in  the  country.  The  pro- 
ceedings were  commenced  before  a  justice 
of  the  peace. '  E.  R.  Landon  intervened,  and 
moved  the  court  to  dissolve  the  attachment, 
"on  the  ground  that  the  defendant  was  not 
the  owner  of  the  property  attached,"  etc. 
A  trial  was  had,  resulting  in  a  judgment  for 
intervener.  An  appeal  was  taken  to  the 
county  court,  the  defendant  made  default, 
a  trial  was  had,  resulting  in  a  judgment  for 
the  intervener,  and  an  appeal  prosecuted  to 
this  court  The  testimony  was  indefinite 
and  unsatisfactory,  that  of  the  defendant  be- 


ing In  support  of  the  title  of  the  intervener. 
He  testified  that  he  purchased  the  horse 
from  one  Olln,  and  paid  for  it  by  putting 
screens  in  buildings  owned  by  Olin:  that 
he  bought  the  animal' about  the  middle  of 
April;  that  about  the  1st  of  May  he  went 
to  Olin,  and  got  a  bill  of  sale  to  his  wife. 
This  was  corroborated  by  the  testimony  of 
Olin.  The  defendant  Baker,  further  said: 
"He  took  the  mare  to  pasture  May  9th.  The 
plaintiffs  were  after  me  at  this  time  to  pay 
the  debt."  Both  Baker  and  the  intervener 
testified  that  Baker  was  indebted  to  the  in- 
tervener in  the  sum  of  $100,  for  which  the 
latter  had  had  his  notes  for  two  or  three 
years;  that  on  the  morning  of  May  13th, 
Baker  and  wife  were  returning  from  Aspen, 
met  intervener  at  Pueblo,  at  5  o'clock  in  the 
morning,  and  he  proceeded  to  buy  the  mare, 
which  he  had  never  seen;  .that  he  bought 
from  Baker  when  his  wife  was  not  present, 
the  consideration  being  Baker's  indebtedness 
and  $26.75,  then  paid  in  money;  that  Mrs. 
Baker  was  then  called  upon,  and  made  and 
delivered  a  bill  of  sale.  Between  Baker  and 
intervener,  in  giving  an  account  of  the  trans- 
action, the  evidence  in  regard  to  the  notes 
got  considerably  tangled.  Landon  testified 
that  his  wife  and  Mrs.  Baker  were  'sisters; 
that  Baker  had  owed  him  something  like 
$100  for  three  years,  and  he  held  his  notes 
for  it;  that  on  the  morning  of  May  13th, 
when  the  trade  was  made,  was  the  first  time 
he  ever  had  any  conversation  in  regard  to 
buying  the  horse.  "I  had  nothing  to  do 
with  his  wife  in  a  business  way.  I  held 
four  of  Baker's  notes.  I  don't  know  how 
much  they  were  each.  I  haven't  looked  at 
them  for  over  two  years.  I  don't  know  what 
the  face  of  the  notes  were."  "I  didn't  have 
the  notes  with  me.  I  didn't  turn  them  over." 
Baker  testified:  "The  notes  which  were  re- 
turned to  me  I  destroyed.  No  one  was  pres- 
ent when  they  were  given  to  me.  I  tore 
them  up,  and  put  them  in  the  fire,  after  the 
trouble  had  come  up  about  the  mare,  while 
these  suits  were  pending."  Two  witnesses, 
who  were  present  at  the  trial  before  the 
justice  of  the  peace,  testified  that  both  Lan- 
don and  Baker  gave  a  different  account  of 
the  transaction  npon  that  trial;  that  nothing 
was  said  about  promissory  notes,  but  that 
Baker  owed  Landon  $100,  for  work;  and 
both  testified  that  the  amount  paid  by  Lan- 
don in  money  at  Pueblo  was  $27.50,  instead 
of  $26.75,  as  sworn  in  the  county  court.  It 
is  evident  that  Mrs.  Baker  never  was  the 
owner  of  the  horse;  that  her  pretended  own- 
ership was  a  ruse  to  prevent  her  husband's 
creditors  from  taking  it  It  also  looks  as  if 
the  pretended  sale  to  Landon  was  collusive 
and  fraudulent,  and  concocted  for  the  same 
purpose.  The  fraud  was  so  patent  the  evi- 
dence should  have  been  disregarded. 

The  judgment  must  also  be  reversed  from 
the  fact  that  there  was  no  delivery  of  the 
horse,  either  actual  or  constructive.  "E?ery 
sale  made  by  a  vendor  of  goods  and  chattels 
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in  his  possession  or  under  his  control,  and 
every  assignment  of  goods  and  chattels,  un- 
less the  same  be  accompanied  by  an  immedi- 
ate delivery,  and  be  followed  by  an  actual 
and  continued  change  of  possession  of  the 
things  sold  and  assigned,  shall  be  presumed 
to  be  fraudulent  and  void,  as  against  the 
creditors  of  the  vendor,  or  the  creditors  of 
the  person  making  such  assignment,  or  sub- 
sequent purchasers  in  good  faith,  and  this 
presumption  shall  be  conclusive."  Gen.  St. 
§  1523.  See  Basslnger  v.  Spangler,  9  Colo. 
175, 10  Pac.  809;  Baur  v.  Beall,  14  Colo.  383, 
23  Pac.  345;  Goard  v.  Gunn,  2  Colo.  App. 
6G,  29  Pac.  918.  The  Judgment  will  be  re- 
versed, and  cause  remanded.  Reversed. 


(5  Colo.  App. 

HERR  v.  BROADWELL. 

(Court  of  Appeals  of  Colorado.    Jan.  14,  1895.) 

Execution  Levt  —  Validity  —  Action  to  Sbt 
Abide — Adequacy  o»  Price. 

1.  Where  the  judgment  plaintiff  is  the  pur- 
chaser at  the  execution  sale,  the  judgment  de- 
fendant may,  in  a  direct  action,  question  the 
validity  of  the  levy. 

2.  In  the  absence  of  a  statutory  provision 
-  for  the  levy  of  execution  on  land  in  the  county 

where  the  judgment  was  rendered,  a  sale  on  ex- 
ecution is  valid,  without  an  indorsement  of  the 
levy  on  the  writ,  where  the  return  thereto, 
made  during  the  life  of  the  writ,  contains  a  copy 
of  the  notice  of  sale,  which  recites  a  levy  under 
the  writ. 

3.  A  sale  of  land  on  execution  will  not  be 
set  aside  for  inadequacy  of  price  where  the 
land  was  incumbered  for  nearly  its  sworn  value. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  James  M.  Broadwell  against 
Theodore  W.  Herr.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

T.  J.  O'DonneU  and  W.  S.  Decker,  for  ap- 
pellant 

THOMSON,  J.  This  is  a  proceeding  to  can- 
cel a  sheriff's  deed  to  real  estate,  and  permit 
the  plaintiff  to  redeem  the  property,  on  the 
grounds  that  no  legal  levy  of  the  execution 
upon  the  land  was  made,  and  that  the  price 
for  which  the  property  was  sold  was  inade- 
quate. The  facts  are  these:  Herr  had  re- 
covered two  judgments  against  Broadwell, 
—one  in  an  action  numbered  9,999,  for  costs; 
and  one  in  an  action  numbered  11,052,  for 
$64.55  and  costs.  On  the  18th  day  of  July, 
1890,  execution  was  Issued  upon  the  judg- 
ment In  case  No.  9,999;  and  on  the  26th  day 
of  August,  1890,  an  alias  execution  was  is- 
sued upon  the  judgment  in  case  No.  11,052. 
No  levy  was  indorsed  upon  either  of  the 
executions.  On  the  30th  day  of  August,  1890, 
the  sheriff  advertised  certain  real  estate  of 
Broadwell.  situate  in  Arapahoe  county,  for 
sale  upon  the  executions,  in  the  Colorado 
Graphic,  a  weekly  newspaper  published  in 
the  city  of  Denver.  The  advertisement  was 
published  for  the  statutory  period,  the  first 
publication  being  August  30th,  and  the  last 


September  20th.  The  return  of  the  sheriff 
upon  the  executions  was  that  he  had  execut- 
ed the  writs  by  selling  the  real  estate  there- 
tofore levied  upon,  and  described  in  the  ad- 
vertisement of  sale,  and  which  advertise- 
ment was  attached  to,  and  made  a  part  of, 
the  return.  The  advertisement  recited  that 
by  virtue  of  the  writs  of  execution,  describ- 
ing them,  he  (the  sheriff)  had  levied  upon  and 
taken  in  execution,  in  each  of  the  cases,  all 
the  right,  title,  and  Interest  of  Broadwell  in 
the  real  estate  described,  which  he  would  of- 
fer for  sale,  etc. 

The  first  question  to  be  considered  is  wheth- 
er there  was  any  levy  made  by  the  sheriff 
upon  the  property  prior  to  the  sale,  and,  if  so, 
whether  there  is  any  legal  evidence  of  the 
levy.  As  between  Broadwell  and  a  stranger, 
purchasing  without  notice  or  knowledge  of 
any  Irregularities  of  the  officer  in  the  execu- 
tion of  his  writ,  the  question  could  not  arise, 
because  the  purchaser  would  have  the  right  to 
presume  that  all  the  acts  of  the  officer  under 
the  writ  prior  to  the  sale  were  in  compliance 
with  the  law.  He  would  be  bound  only  to 
know  that  there  was  a  valid  judgment,  upon 
which  execution  was  regularly  issued,  and 
that  the  land  had  been  properly  advertised 
for  sale.  His  title  would  rest  upon  the  judg- 
ment, the  execution,  the  sale  under  it,  and 
the  sheriffs  deed.  Jackson  v.  Sternberg  h, 
1  Johns.  Cas.  153;  McEntire  v.  Durham,  7 
Ired.  151;  Blood  v.  Light,  38  Cat  649;  Hol- 
man  v.  Gill,  107  HL  467. 

But  in  this  case  the  purchaser  was  the 
judgment  plaintiff,  and  this  is  a  direct  pro- 
ceeding to  avoid  the  sale;  so  that  the  acts  of 
the  officer  while  the  execution  was  in  his  pos- 
session are  perhaps  a  proper  subject  of  in- 
quiry. A  party  is  probably  not  entitled  to 
the  benefit  of  presumptions  of  which  a  stran- 
ger may  avail  himself;  and  upon  the  hypoth- 
esis that  he  is  not,  and  that,  in  this  form  of 
action,  his  title  depends  upon  the  regularity 
of  the  acts  of  the  sheriff,  a  determination  of 
the  question  whether  a  sufficient  levy  was 
made  prior  to  the  sale  becomes  necessary. 
A  levy  upon  personal  property  is  made  by 
the  officer  having  the  writ  seizing  the  prop- 
erty, and  taking  it  into  his  possession,  but 
in  the  case  of  real  estate  a  levy  cannot  be 
made  in  this  manner.  The  sheriff  cannot 
enter  into  the  possession  of  real  property, 
or  in  any  way  interfere  with  or  disturb  the 
possession  of  the  debtor.  When  a  writ  of 
execution  is  Issued  from  the  district  court 
of  one  county  to  the  sheriff  of  another,  and 
levied  upon  real  estate  in  the  latter  county, 
our  statute  provides  that  the  officer  shall 
make  and  file  in  the  recorder's  office  of  his 
county  a  certificate  of  the  levy.  Gen.  St. 
1883,  §§  1884-1886.  But  the  law  prescribes 
no  method  of  procedure  where  the  real  es- 
tate is  in  the  same  county  in  which  the  judg- 
ment is  rendered.  In  such  case,  as  to  the 
manner  in  which  the  levy  shall  be  made,  or 
how  it  shall  be  evidenced,  the  statute  is 
silent    There  Is  no  appearance  for  Broad- 
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well  in  this  court,  and  we  are  without  the 
benefit  of  any  suggestions  upon  the  subject 
which  might  have  been  made  in  his  behalf; 
but  from  the  pleadings  and  evidence,  and 
the  opinion  delivered  by  the  trial  judge  In 
deciding  the  case,  It  would  appear  that  the 
plaintiff's  contention  was  that  the  levy,  to 
be  effective,  should  have  been  indorsed  upon 
the  executions.  Where  the  acts  necessary 
to  a  valid  levy  are  prescribed  by  law,  it  is 
only  necessary  to  follow  the  established 
procedure,  and  in  a  given  case  there  is  noth- 
ing for  decision  except  whether  this  has  been 
done  or  not;  but  where,  as  in  this  state, 
there  is  no  legislation  upon  the  subject,  the 
question  of  what  constitutes  a  sufficient  levy 
upon  real  estate  is  not  always  easy  of  reso- 
lution. As  the  officer  cannot  reduce  the  land 
to  possession,  or  do  any  act  upon  it  against 
the  will  of  the  owner,  all  that  can  be  requir- 
ed Is  that  he  designate  the  particular  land 
which  he  intends  to  subject  to  his  execution 
in  such  way  that  it  may  be  identified,  and 
this  he  can  do  without  leaving  his  office  if 
he  has  the  proper  information.  The  desig- 
nation is  a  mental  act;  but,  in  order  that  it 
may  be  valid  as  a  levy,  it  must  be  embodied 
in  some  visible  memorial,— some  record  of 
what  was  done,  accessible  to  the  judgment 
debtor  and  to  the  public.  Strictly  speaking, 
the  record  is  not  itself  the  levy;  it  is  merely 
the  evidence  that  the  levy  was  made.  But, 
as  the  statute  does  not  require  that  the  rec- 
ord shall  be  made  upon  the  writ,  no  reason  is 
apparent  why  It  may  not  be  made  elsewhere, 
provided  it  is  equally  public  and  permanent 
See  Vroman  v.  Thompson,  51  Mich.  452,  16 
X.  W.  808;  Hamblen  v.  Hamblen,  33  Miss. 
455;  Rodgers  v.  Bonner,  45  N.  Y.  379;  Dun- 
can r.  Matney,  29  Mo.  368.  In  this  case  the 
fact  of  the  levy  was  not  indorsed  upon  the 
executions;  but  during  their  life,  and  by 
their  authority,  the  sheriff  advertised  certain 
specified  real  estate  for  sale.  The  advertise- 
ment set  forth  that  the  officer  had  levied 
upon  the  property  by  virtue  of  the  execu- 
tions, and  this  advertisement  was  incorpo- 
rated into  his  return  upon  the  writs,  and  so 
became  a  part  of  the  record  of  the  cases. 
Here  was  a  record  of  the  levy,  which  was 
made  in  such  manner  that  it  was  notice  to 
all  the  world  of  the  fact  It  was  certainly 
as  public  and  as  accessible  as  if  it  had  been 
indorsed  upon  the  executions;  and,  upon  be- 
ing made  a  part  of  the  return,  it  became  a 
permanent  memorial.  We  think  the  levy  was 
valid,  and  the  evidence  of  it  sufficient 

Gross  inadequacy  of  consideration  Is  a 
circumstance  to  be  considered  in  connection 
with  other  facts  where  it  is  sought  to  set 
aside  a  sale  of  real  estate,  but  alone  it  is 
not  sufficient  In  this  case,  however,  it  is 
not  clear  that  the  price  paid  was  greatly 
less  than  the  property  was  worth.  It  was 
bid  off  for  $118.35.  It  was  shown  to  be  worth 
from  $3,500  to  $4,000;  but  it  appears  from 
the  evidence  that  it  was  Incumbered  to  an 
amount  nearly   equaling  its  sworn  value. 


There  was  no  proof  of  fraud  in  the  sale,  or  of 
any  other  fact  which  would  authorize  a  court 
of  equity  to  disturb  it  The  judgment  will 
be  reversed.  Reversed. 


(5  Colo.  App.  427) 
GERMAN  NAT.  BANK  OF  DENVER  v. 
NATIONAL  STATE  BANK 
OF  BOULDER. 
(Court  of  Appeals  of  Colorado.    Jan.  14,  1895.) 

Notice  of  Garnishment  —  Mistake  in  Debtor's 
Name— Effect— Knowledge  of  Garnishee. 

1.  Notice  of  garnishment  served  on  a  bank, 
naming  the  debtor  as  "W.  J.  M.,"  does  not  reach 
money  due  at  the  time  by  the  bank  to  "W.  G. 
M.,"  and  subsequently  paid  out  by  it,  unless  the 
bank  had  actual  knowledge  of  the  identity  of 
the  debtor  and  the  person  named  in  the  process. 

2.  In  such  a  case,  testimony  of  a  witness 
that  from  a  conversation  he  had  with  the  cash- 
ier of  garnishee,  he  got  the  "impression"  that 
the  cashier  was  at  the  time  aware  of  the  debt- 
or's identity,  and  the  testimony  of  another  wit- 
ness that  he  understood  from  the  same  conver- 
sation that  the  cashier  knew  who  was  intended, 
"because  there  was  not  a  word  in  his  conversa- 
tion to  the  contrary."  will  not  sustain  a  finding 
that  the  cashier  knew  of  the  debtor's  identity, 
where  the  cashier  testified  that  he  "did  not  in 
that  conversation  say,  either  directly  or  in  sub- 
stance or  effect,"  that  he  knew  who  was  meant 
by  the  garnishee  writ 

Appeal  from  district  court,  Boulder  county. 

Action  by  the  National  State  Bank  of  Bould- 
er against  W.  G.  Motley,  followed  by  attach- 
ment (German  National  Bank  of  Denver,  gar- 
nishee). From  a  judgment  for  plaintiff,  the 
garnishee  appeals.  Reversed. 

Hartzell  &  Patterson,  for  appellant  R.  H. 
Whiteley,  for  appellee. 

REED,  J.  This  case  was  before  this  court 
on  a  previous  occasion.  See  3  Colo.  App. 
17,  31  Pac.  122.  In  1890,  W.  G.  Motley  was 
indebted  to  appellee  on  a  promissory  note, 
which  became  due  in  December  of  that  year. 
In  January,  1891,  the  bank  brought  suit  up- 
on the  note,  and  sued  out  an  attachment 
against  W.  J.  Motley.  Appellant  was  served 
with  process  of  garnishment  with  notice  to 
answer  indebtedness  to  W.  J.  Motley.  The 
cashier  of  the  bank  answered,  denying  any 
ndebtedness  to  W.  J."  Motley.  The  answer 
was  traversed  by  appellee.  A  trial  was  had, 
resulting  in  a  judgment  against  appellant 
An  appeal  was  prosecuted  to  this  court'  the 
judgment  reversed,  and  cause  sent  back  for 
retrial.  The  trial  occurred  April,  1893,  again 
resulting  in  a  verdict  and  judgment  against 
appellant  for  the  sum  of  $798.21  and  costs, 
from  which  this  appeal  is  prosecuted.  By 
reference  to  the  former  opinion,  it  will  be 
seen  that  this  court  held  that  the  full  name 
or  proper  initial  letters  were  necessary  in  a 
proceeding  of  that  kind,  and  that  a  writ  of 
attachment  and  notice  of  garnishment 
against  "W.  J.  Motley"  would  not  reach 
moneys  due  "W.  G.  Motley."  At  the  time 
of  the  service  of  notice  upon  appellant  it 
had  funds  of  W.  G.  Motley  in  its  possession, 
which  it  subsequently  paid  out  in  full  upon 
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checks.  We  are  perfectly  satisfied  with  the 
former  opinion,  on  the  case  then  made,  and 
affirm  it  In  the  Intricate  and  complicated 
business  of  banking,  absolute  exactness  and 
particularity  in  regard  to  names  Is  absolutely 
indispensable,  not  only  for  the  security  of 
the  bank,  but  of  those  doing  business  with 
It  In  many  instances  there  are  many  of  the 
same  surnames,  and  frequently  with  the 
same  first  initial  letter;  and.  where  the  full 
name  is  not  used,  it  frequently  occurs  that 
the  second  or  intermediate  initial  is  all  that 
distinguishes  one  name  from  another;  and 
a  bank  disregarding  the  middle  initial  as  a 
part  of  the  name  would  be  very  likely  to  find 
itself  in  trouble  by  allowing  one  man  to 
draw  upon  the  account  of  another.  If  such 
trouble  occurred,  no  bank  could  shield  Itself 
from  responsibility  by  ignoring  the  only  dis- 
tinctive difference  between  the  names  of  two 
persons.  When  banks  are  necessarily  held 
to  such  strict  accountability,  it  Is  not  asking 
too  much  that  In  proceedings  against  them 
the  Individual  sought  to  be  reached  should 
be  so  designated  as  to  leave  no  doubt  in  re- 
gard to  the  identity.  Banks  cannot  presume 
that  John  A.  Smith  and  John  W.  Smith  are 
the  same  person.  Creditors  are  supposed  to 
know  the  names  of  their  debtors,  especially 
when,  as  In  this  case,  the  indebtedness  is  evi- 
denced by  a  promissory  note,  and  in  bring- 
ing suit  should  be  held  to  bring  the  suit 
against  the  proper  person,  or  suffer  the  pen- 
alty of  their  own  negligence.  Where  a  per- 
son opens  a  bank  account  under  a  fictitious 
name,  and  the  process  is  sued  out  in  the  real 
name,  the  Identity  should  be  established  to 
the  officers  of  the  bank  when  it  is  sought  to 
reach  the  fund.  There  is  no  doubt  but  that, 
if  actual  knowledge  of  the  identity  was 
brought  home  to  the  knowledge  of  bank  offi- 
cials, the  bank  would  be  held  chargeable. 
In  the  former  opinion  of  this  court  the 
learned  judge  who  wrote  it  carefully  guard- 
ed against  any  misconception,  and  said: 
"There  was  no  showing  in  the  present  case 
that  the  bank  had  any  knowledge  whatever 
that  their  depositor  was  the  one  sought  to  be 
reached  by  the  process  at  the  time  they  paid 
out  the  money  on  his  checks.  Confining  the 
decision  to  this  particular  class  of  cases,  It 
is  held  that  a  garnishee  is  totally  unaffected 
by  a*uy  notice  which  may  be  served  upon 
him,  unless  it  properly  runs  with  an  accurate 
description  against  the  individual  to  whom 
he  may  be  indebted,  unless  it  be  in  those 
cases  where  the  proof  may  show  that  the  gar- 
nishee had  actual  knowledge  of  the  identity 
of  the  debtor  and  the  person  named  in  the 
process." 

Upon  the  retrial  of  this  case  there  was 
practically  but  one  question  to  be  determin- 
ed,—the  question  of  knowledge  and  good 
faith  upon  the  part  of  appellant  That  the 
process  ran  In  the  name  of  W.  J.  Motley  was 
conceded.  It  was  also  conceded  that  It  was 
an  error,  and  that  the  true  name  was  W.  G. 
Motley.    In  the  former  opinion  in  this  case 


the  answer  of  the  garnishee  that  the  bank 
was  not  indebted  to  W.  J.  Motley  was  legally 
and  technically  correct.  Consequently  what 
remained  was  a  question  of  bona  fides,— 
strictly  a  question  of  morals.  By  the  former 
opinion  that  was  made  an  element,— a  factor; 
but  the  language  of  the  court  was:  "Unless 
it  be  in  those  cases  where  the  proof  may 
show  that  the  garnishee  had  actual  knowl- 
edge of  the  identity  of  the  debtor  and  the 
person  named  In  the  process."  To  recover, 
the  proof  must  have  established  the  actual 
knowledge.  A  careful  examination  of  the 
evidence  shows  that  it  came  far  short  of  the 
requirement.  Mr.  Nicholson,  the  cashier  of 
appellee,  and  Mr.  Temple  were  the  wit- 
nesses by  whom  It  was  sought  to  make  proof 
of  knowledge.  Some  days  after  appellant's 
answer  was  filed  to  the  process  of  garnish- 
ment they  had  an  interview  with  Mr.  Clin- 
ton, cashier  of  appellant  and  the  knowledge 
was  attempted  to  be  shown  by  admissions  of 
Clinton.  Neither  could  give  the  language 
used.  One  got  the  "Impression"  that  he  ad- 
mitted he  did  know  who  was  meant  The 
other  (Temple)  said:  "I  understand  that  he 
admitted  that  he  knew  who  was  intended, 
because  there  was  not  a  word  in  his  con- 
versation tc\  the  contrary."  No  actual  knowl- 
edge on  the  part  of  the  cashier  was  shown  or 
attempted.  The  supposed  admissions  at- 
tempted to  be  established  were  some  days 
subsequent  to  the  transaction,  and  were,  If 
of  any  value,  only  what  he  then  knew  or 
thought  but  not  of  knowledge  at  the  time 
of  the  transaction.  The  evidence,  even  of 
such  supposed  admissions,  was  vague  and 
Indefinite,  apparently  the  result  of  inference 
or  presumption;  and  not  based  upon  any- 
thing said  by  Clinton,  who  testified:  "I  had 
no  knowledge  as  to  who  was  meant."  In 
reference  to  the  conversation  Mr.  Clinton 
said:  "I  did  not  in  that  conversation  say, 
either  directly  or  in  substance  or  effect,  that 
I  knew  who  was  meant  by  the  garnishee 
writ    It  was  not  true." 

The  verdict  of  the  jury  was  unwarranted 
by  the  evidence.  There  was  no  evidence  up- 
on which  it  could  be  based;  was  evidently 
the  result  of  prejudice,  or  based  upon  pre- 
sumptions from  the  facts;  was  not  in  obedi- 
ence to  the  instructions  of  the  court  which 
were:  "If  the  jury  believe  from  the  evidence 
that  the  garnishee  bank,  through  its  cashier, 
Clinton,  knew  that  its  depositor  W.  G.  Mot- 
ley was  the  one  sought  to  be  reached  by  the 
process  of  garnishment  herein  at  the  time 
they  paid  the  money  on  his  checks  after  gar- 
nishment, then  the  plaintiff  is  entitled  to  re- 
covery." "You  are  further  instructed  that 
it  Is  Incumbent  on  the  plaintiff  to  prove  its 
case  by  a  preponderance  of  the  evidence." 
Both  were  violated  by  the  verdict  bringing 
it  clearly  within  the  exception  to  the  general 
rule  of  the  conclusiveness  of  verdicts  as  to 
the  finding  of  facts.  There  was  no  evidence 
of  any  knowledge  on  the  part  of  appellant's 
officers.    The  evidence  attempting  to  estab- 
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llsh  admissions  Was  too  vague  and  indeter- 
minate to  establish  any  fact  whatever,  even 
without  the  direct  denial  of  appellant's  cash- 
ier. It  is  clearly  established  by  the  evi- 
dence that  the  answer  to  the  process  of  gar- 
nishment was  legally  and  technically  cor- 
rect; that*  the  mistake  originated  with  ap- 
pellee; also,  that  all  money  due  W.  G.  Mot- 
ley had  been  paid  by  appellant  previous  to 
the  Interview  by  the  officers  of  appellee  with 
Clinton,  the  cashier  of  appellant,  and  the 
knowledge  on  his  part  that  W.  G.  Motley 
was  the  party  intended.  Under  the  facts 
and  circumstances  established,  it  would  be 
illegal  and  clearly  inequitable  to  compel 
double  payment  from  appellant,  and,  in  ef- 
fect, make  it  responsible  for  the  error  or  mis- 
take of  appellee.  For  the  reasons  given,  the 
judgment  will  be  reversed,  and  the  cause  re- 
manded. Reversed. 


(5  Colo.  App.  441) 

FEARNLEY  v.  DE  MAINVILLE  et  al. 
(Court  of  Appeals  of  Colorado.    Jan.  14,  1895.) 
Contracts— Validitt— Consideration— Publio 
Policy— Estoppel. 

1.  An  agreement  by  property  owners  and 
business  men,  in  the  immediate  neighborhood  of 
the  post  office,  to  pay  the  owners  of  the  build- 
ing in  which  it  is  located  a  specified  sum  month- 
ly for  four  years,  in  case  the  latter  rent  the 
building  to  the  government  for  a  nominal  sum, 
in  order  to  secure  the  retention  of  the  office  in 
that  locality,  is  supported  by  sufficient  consid- 
eration. 

2.  Such  contract  is  not  void,  as  against  pub- 
lic policy. 

3.  A  lease  of  a  building  to  the  government 
for  post-office  purposes,  for  a  nominal  sum,  to 
induce  it  to  locate  the  office  in  such  building,  in- 
stead of  in  some  other  part  of  the  town  where 
citizens  are  striving  to  have  it  located,  is  not 
contrary  to  public  policy  and  void;  especially 
in  the  absence  of  anything  to  show  that  such 
building  is  not  the  most  convenient  and  desira- 
ble one  for  the  purpose. 

4.  A  person  who  agreed  to  pay  the  owners 
of  a  building  a  specified  sum,  to  induce  them  to 
lease  it  to  the  government  for  the  purpose  of  re- 
taining the  office  in  the  neighborhood  of  the 
promisor's  business,  cannot  after  having  the 
rx-nefit  of  such  location  of  the  post  office,  avail 
himself  of  the  illegality  of  the  lease  as  a  de- 
fense against  the  enforcement  of  his  agreement. 

5.  In  an  action  by  owners  of  a  building  to 
enforce  a  contract  whereby  defendant  agreed 
to  pay  them  a  certain  sum  monthly,  in  consider- 
ation that  they  would  rent  it  to  the  government 
for  a  nominal  sum  for  a  post  office,  defendant 
cannot  set  up  as  a  defense  that  he  signed  the 
contract  in  consideration  of  an  illegal  agreement 
by  one  of  plaintiffs,  who  was  chairman  of  the 
board  of  county  commissioners,  that  he  would 
secure  a  reduction  of  defendant's  taxeB  in  an 
amount  equal  to  the  spm  the  latter  agreed  to 
pay  plaintiffs. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  Frank  De  Malnville  and  W.  EL 
Brisbane  against  Joshua  Fearnley.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

R.  H.  Gilmore,  for  appellant  J.  E.  Ha- 
vens, for  appellees. 


REED,  J.  Appellees,  in  1888,  were  the 
owners  of  a  building  in  Leadville  that  had 
been  used  as  a  United  States  post  office  pre- 
vious to  that  time.  The  lease  was  about  to 
expire,  and  it  became  necessary  to  make  a 
new  contract  if  the  office  was  retained  In 
the  same  building.  The  United  States  gov- 
ernment feeling  it  absolutely  necessary  to 
exercise  economy,  without  consulting  the 
convenience  of  the  people,  required,  as  a 
bonus  for  mail  delivery,  that  office  room 
should  be  furnished  gratuitously,  or  at  nom- 
inal rent  For  the  purpose  of  retaining  the 
post  office  in  the  building,  and  having  to 
compete  with  other  parts  of  the  city,  in  Sep- 
tember, 1888,  appellees  made  a  lease  to  the 
United  States  government  for  four  years,  at 
one  dollar  per  year.  Property  owners  and 
business  men  in  the  immediate  neighbor- 
hood, thinking  their  business  would  be  bene- 
fited and  increased  by  being  within  the 
shadow  or  influence  of  the  government  char- 
itable Institution,  contributed  to  the  rent. 
Appellant  being  a  property  owner  in  the 
immediate  neighborhood,  entered  into  the 
following  contract  with  appellees: 

"Leadville,  Colorado,  September  15,  1888. 

"Frank  De  Malnville  and  W.  H.  Brisbane 
having  offered  to  the  government  of  the 
United  States  their  storeroom  in  the  De 
Malnville  Block,  in  Leadville,  Colorado, 
known  as  'Number  604  Harrison  Ave.,'  for 
the  purpose  of  a  post  office,  for  the  term  of 
four  years,  at  the  nominal  rent  of  one  dol- 
lar per  year,  now,  if  the  said  De  Malnville 
and  Brisbane  shall  conclude  a  contract  with 
the  proper  department  of  the  government 
for  the  -purpose  aforesaid,  and  upon  the 
terms  aforesaid,  and  the  post  office  shall  re- 
main in  said  building,  for  the  purpose  of  re- 
imbursing the  said  De  Malnville  and  Bris- 
bane for  the  loss  of  the  rent  of  said  room, 
in  consequence  of  said  contract  and  in  con- 
sideration of  the  premises,  I  hereby  agree  to 
pay  to  them  fifteen  dollars  ($15.00)  per 
month,  in  lawful  money  of  the  United 
States,  to  be  paid  on  or  before  the  12th  day 
of  each  and  every  month  during  the  term 
of  four  years,  the  first  of  said  months 

March  February 
to  commence  on  the  first  day  of  February, 
1889.  J.  Fearnley." 

It  is  alleged  In  the  complaint  that  appel- 
lees made  the  lease  to  the  United  States  gov- 
ernment; that  it  went  into  the  possession, 
and  still  retained  it  as  a  United  States  post 
office;  that  appellant  paid  $15  per  month 
under  the  contract  from  February,  1889,  up 
to  and  including  the  month  of  January,  1891, 
when  his  payments  ceased.  On  July  10, 
1892,  this  suit  was  brought  to  recover  the 
monthly  payments  due,  amounting,  as  al- 
leged, to  $270.  The  answer  of  the  defend- 
ant (appellant)  was  rather  peculiar,  and,  for 
a  full  understanding  of  the  supposed  de- 
fense, it  will  be  necessary  to  set  It  out  in 
full:  "The  defendant  admits  the  execution 
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and  delivery  of  the  papers  mentioned  In  the 
complaint,  called  therein  a  'writing  obliga- 
tory,' but  alleges  the  same  was  made  with- 
out any  consideration  whatever,  except  the 
inducement  offered  to  the  defendant  by  the 
plaintiff  De  Mainville,  as  hereinafter  more 
particularly  mentioned  and  set  forth.  And 
the  defendant,  further  answering,  says  that 
the  said  alleged  agreement,  called  "writing 
obligatory'  in  the  complaint,  is  against  pub- 
lic policy,  and  is  null  and  void,  and  of  no 
binding  force  upon  the  defendant  And  the 
defendant,  by  way  of  further  defense,  says 
that  prior  to  the  15th  day  of  September,  A. 
D.  1S88,  the  defendant,  being  owner  of  cer- 
tain real  estate  in  the  city  of  Leadville,  had 
complained  to  members  of  the  board  of 
county  commissioners  of  Lake  county  on  ac- 
count of  his  being  assessed  and  taxed  ex- 
cessively by  the  county  of  Lake,  and  that 
he  was  thereby  being  compelled  to  pay  more 
than  his  due  proportion  of  the  taxes  of  the 
said  county;  that  the  said  plaintiff  De  Main- 
ville was  at  that  time  chairman  of  the 
board  of  county  commissioners  of  the  said 
county;  that  the  defendant  had  prior  to  the 
said  15th  day  of  September,  1888,  refused 
to  sign  the  alleged  agreement;  that  he  did 
not  believe  that  location  of  the  post  office  in 
the  building  owned  by  plaintiffs  was  of  any 
benefit  or  advantage  to  the  defendant,  and 
he  declined  to  assume  any  moral  or  legal 
liability  on  account  thereof;  that  the  said 
post  office  was  then  and  for  a  long  time 
theretofore  located  in  the  said  building  own- 
ed by  the  plaintiffs;  that  the  same  was  not 
located  in  the  plaintiffs'  building  on  account 
of  the  execution  of  the  said  contract,  and 
the  plaintiffs  did  not  change  or  agree  to 
change  their  condition  in  any  manner  what- 
ever by  reason  of  the  execution  thereof; 
that,  after  the  defendant  had  repeatedly  re- 
fused to  sign  the  said  contract,  the  plaintiff 
De  Mainville  came  to  the  defendant,  and  re- 
minded him  of  his  grievance  in  regard  to  the 
said  assessment  and  taxation,  and  stated 
that  he  was  convinced  that  the  defendant 
was  being  assessed  higher  than  he  ought  to 
be,  and  then  and  there  proposed  that,  if  he, 
the  defendant,  would  execute  the  agreement 
alleged  in  the  complaint,  he,  as  chairman 
of  the  commissioners,  would  see  to  it  that 
defendant's  taxes  in  Leadville  on  the  prop- 
erty owned  by  him  were  reduced  In  amount 
equal,  at  least,  to  the  sum  that  the  defend- 
ant would  agree  to  pay  in  said  alleged  agree- 
ment; that  the  defendant  relied  on  said 
proposition  and  promise  of  the  plaintiff,  and 
upon  the  said  promise,  and  no  other  what- 
ever, the  defendant  signed  the  alleged  agree- 
ment" The  cause  was  tried  to  the  court, 
without  a  jury,  resulting  in  a  finding  and 
Judgment  for  plaintiffs  for  $239.25. 

The  first  contention  of  appellant's  counsel 
is  that  there  was  no  consideration  to  sustain 
the  contract  The  law  of  consideration  is  as 
well  defined  as  upon  any  question  arising 


in  litigation.  The  following  summary  has 
not,  as  far  as  we  are  Informed,  ever  been 
questioned:  "The  fundamental  distinction 
in  the  common  law  is  between  those  cases 
when  the  consideration  is  a  benefit  to  him 
who  makes  the  promise  and  those  in  which 
it  is  an  injury  to  him  who  secures  the  prom- 
ise; for  it  is  a  perfectly  well-settled  rule 
that  if  a  benefit  accrues  to  him  who  makes 
the  promise,  or  if  any  loss  or  disadvantage 
accrues  to  him  to  whom  it  is  made,  and  ac- 
crues at  the  request  or  qn  the  motion  of  the 
promisor,  although  without  benefit  to  the 
promisor,  in  either  case  the  consideration  is 
sufficient  to  sustain  assumpsit"  1  Pars. 
Cont  431;  2  Bl.  Comm.  444;  Com.  Dig.  "As- 
sumpsit" B  1;  Pillans  v.  Van  Mierop,  3 
Burrows,  1670;  Willatts  v.  Kennedy,  8  Biug. 
5;  Townsley  v.  Sumrall,  2  Pet  182;  Haines 
v.  Haines,  6  Md.  435.  The  consideration 
moving  appellant,  as  well  as  several  others 
in  the  vicinity,  to  sign  the  contract  can  be 
readily  understood,— that  by  the  drawing  of 
business  to  that  center,  property  would  be 
increased  in  value,  rents  and  business  in- 
creased. Consequently  the  consideration 
was  good  for  both  causes:  (1)  The  benefits 
stated  above  were  sufficient  to  maintain  as- 
sumpsit under  the  promise.  (2)  The  renting 
of  the  building  by  appellees  for  a  nominal 
rent  for  the  benefit  of  the  locality,  was  an 
injury  to  them,  unless  compensated  by  ad- 
jacent owners.  Although  counsel  ably  con- 
tends that  there  was  no  valid  consideration, 
I  do  not  know  that  I  can  do  better  than  to 
quote  from  the  argument  of  appellant's 
counsel,  made  upon  another  branch  of  the 
case:  "It  appears  from  the  evidence  that  the 
plaintiffs'  property  had  been  leased  to  the 
government  as  a  post  office,  the  first  lease 
expiring  August  12,  1888.  The  agents  of 
the  government  came  to  Leadville,  to  look 
over  the  ground,  to  select  a  site  for  a  new 
location.  They  had  'five  or  six  propositions' 
before  them,  similar  to  the  lease  offered  in 
evidence.  The  amount  of  rent  proposed  in 
the  other  propositions  does  not  appear.  The 
location  offered  by  plaintiffs  was  'a  little  bit 
up  town,  and  it  drew  people  from  down 
town.'  Mr.  Callaway  says  in  regard  to  this 
agreement:  'I  presented  that  paper,  and  got 
it  signed  by  Mr.  Fearnley  myself.  I  wanted 
Fearnley  to  sign  it  because  we  were  all 
signing  It  to  get  the  post  office  up  there.* 
The  fact  that  many  interested  parties  sign- 
ed papers  similar  to  the  one  in  suit  and  that 
five  or  six  propositions  were  made  to  the 
government  would  indicate  that  there  was 
some  rivalry  as  to  the  location  of  the  post 
office;  and,  as  usual  In  such  cases,  private 
advantage,  and  not  the  good  of  the  public, 
was  considered.  The  evidence  makes  it 
clear  that  a  combination  was  formed  among 
the  property  owners  in  the  vicinity  to  se- 
cure the  post  office  a  little  bit  up  town;  and 
the  result  was  that  the  plaintiffs  had,  pre- 
vious to  the  signing  of  the  agreement  by 
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Fearnley,  offered  their  premises  to  the  gov- 
ernment for  one  dollar  per  year."  I  do  not 
think  the  question  of  consideration  requires 
further  discussion. 

The  next  contention  is  that  the  contract 
was  void,  being  against  public  policy.  No 
principle  of  law  is  better  settled  than  that  a 
contract  prohibited  by  law  or  morality  is 
void.  It  rests  and  is  embodied  in  the  maxim 
"Exturpa  causa  non  oritur  actio."  In  Story 
on  Contracts  (section  675)  it  is  said  "that 
wherever  any  contract  conflicts  with  the 
morals  of  the  times,  and  contravenes  any  es- 
tablished interest  of  society,  it  is  void,  as  be- 
ing against  public  policy."  In  2  Add.  Cont 
1138,  among  the  contracts  enumerated  as 
void,  are  "all  contracts  prejudicial  to  the  In- 
terests of  the  public,  such  as  a  contract  to 
prevent  free  competition,  to  influence  improp- 
erly the  performance  of  public  duties,"  etc. 
See  Hilton  v.  Eckersley,  6  El.  &  Bl.  64;  Eger- 
ton  v.  Earl  Brownlow,  4  H.  L.  Cas.  235. 
Lord  Brougham  said:  "By  public  policy  is  in- 
tended that  principle  of  the  law  which  holds 
that  no  subject  can  lawfully  do  that  which 
has  a  tendency  to  be  injurious  to  the  public, 
or  is  against  the  public  good."  Egerton  v. 
Earl  Brownlow,  supra.  The  trouble  is  not  in 
the  principle  of  law,  but  In  its  application. 
First.  If,  in  this  case,  there  was  any  con- 
tract where  the  rule  of  law  would  apply,  it 
must  have  been  the  contract  of  leasing  be- 
tween appellees  and  the  United  States  gov- 
ernment, to  which  appellant  was  not  a  par- 
ry. His  was  a  subsidiary  or  collateral  un- 
dertaking, entered  into  by  several,  to  reim- 
burse appellees  for  losses  to  be  sustained  by 
them,  with  the  expectation  of  being  reim- 
bursed Indirectly.  I  cannot  see  by  what 
course  of  reasoning  counsel  arrives  at  the 
conclusion  that  the  public  had  any  interest  in 
the  contract  between  the  parties  to  this  suit, 
or  that  it  could  in  any  way  conflict  with 
public  morality  or  contravene  any  statute. 
If  it  in  any  way  could  be  brought  to  be  amen- 
able to  the  legal  principle,  it  would  simply 
be  because  it  assisted  appellees  to  make  a 
contract  to  which  counsel  thought  the  law 
might  be  made  to  apply.  I  don't  think  a 
case  can  be  found  where  courts  have  at- 
tempted to  carry  the  law  to  this  extreme 
length.  If  the  contract  was  one  the  effect 
of  which  would  be  to  corrupt  the  morals  of 
the  city  of  Leadville,  appellant  should  have 
known  it  at  the  time  the  contract  was  made. 
After  appellees  had  made  their  contract  with 
the  government,  relying  upon  the  secondary 
contracts  to  reimburse  them,  and  the  post 
office  was  located  as  desired  by ,  appellant, 
and  he  to  derive  all  the  expected  benefits 
from  such  location,  to  repudiate  his  contract 
would  seem  to  be  a  greater  breach  of  morals 
than  the  one  claimed  on  entering  into  it. 
Second.  The  argument  of  counsel  is  largely 
devoted  to  the  illegality  of  the  contract  be- 
tween appellees  and  the  United  States  gov 
eminent;  and,  although  the  illegality  of  the 
contract  sued  upon  is  not  argued,  the  deduc- 


tion from  the  argument  is  that  it  has  a  sec- 
ondary or  collateral  taint,  by  reason  of  its 
being  an  offspring  or  relation  of  the  former. 
Of  course,  without  that  it  would  have  had 
no  existence;  and,  unless  the  contract  with 
the  government  had  been  consummated,  the 
contract  under  review  would  have  been  void 
and  inoperative.  Counsel  says:  "There  had 
been  a  former  lease,  expiring  August  12, 1888. 
The  agents  of  the  government  came  to  Lead- 
ville to  select  a  site  for  a  new  location.  They 
had  five  or  six  propositions  before  them,  simi- 
lar to  the  lease  offered  In  evidence.  The  lo- 
cation offered  by  plaintiffs  was  a  little  bit  up 
town,  and  it  drew  people  from  down  town." 
"This  would  Indicate  that  there  was  some 
rivalry  as  to  the  location  of  the  post  office, 
and,  as  usual  in  such  cases,  private  advan- 
tage, and  not  the  good  of  the  public,  was  con- 
sidered." This  Is  all  there  is  to  taint  the 
contract  with  fraud  or  illegality.  Where 
does  counsel  get  his  data  for  the  argument? 
It  is  not  based  upon  any  evidence.  There  is 
nothing  to  show  that  public  good  or  con- 
venience was  disregarded;  that  there  had 
been  any  complaint  or  protest  For  all  that 
appears,  the  building  selected  and  the  loca- 
tion may  have  been  the  most  convenient  and 
desirable  of  any  in  the  city.  How  can  coinv 
sel  assume  the  position  of  champion  for  a 
people  who  make  no  complaint  of  injury,  and 
do  not  know  they  have  been  Injured?  Coun- 
sel says:  "The  court  will  take  judicial  knowl- 
edge that  In  a  city  like  Leadville  there  can 
be  but  one  post  office;  hence  the  location  in 
one  place  Is  a  restriction  upon  its  being  locat- 
ed elsewhere."  If  the  first  premise  is  cor- 
rect, the  second  is  correct;  and  the  court  will 
take  judicial  notice  that  one  post  office,  un- 
less perambulatory,  must  be  in  one  place; 
but  how  is  the  court  to  know  judicially  that 
the  one  place  selected  was  not  the  most  de- 
sirable? It  is  a  well-known  fact,  of  which 
courts  will  take  judicial  notice,  that  the  gov- 
ernment, in  selecting  sites  for  purchase  for 
government  buildings,  and  in  renting  private 
buildings  for  government  use,  induces  compe- 
tition, and  takes  the  most  advantageous  offer, 
when  each  is  supposed  to  be  equally  as  de- 
sirable, looking  to  the  convenience  of  the  peo- 
ple. And  If  there  can  be  but  one  post  office, 
and  that  only  in  one  place,  and  there  were 
five  or  six  different  sites  offered,  the  selec- 
tion of  any  one  of  them  would,  if  the  conten- 
tion of  counsel  were  adopted,  vitiate  any  con- 
tract made,  and  convict  the  general  govern- 
ment and  all  who  deal  with  it,  all  over  the 
states,  of  fraud  and  entering  into  illegal  and 
void  contracts.  The  government  of  the  Unit- 
ed States  cannot  be  so  convicted  unless  made 
a  party  and  given  its  "day  in  court."  Had 
the  government  ignored  the  business  portion 
of  the  city,  and  selected  an  urban  or  suburb- 
an location,  many  of  the  cases  cited  might 
apply,  where  the  contract  was  with  a  railroad 
corporation,  where  there  was  no  public  com- 
petition, and  the  contract  was  to  locate  in 
a  certain  place,  and  in  many  instances  locate 
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a  depot  outside  of  the  town  limits,  and  build 
up  a  new  business  center. 

County  Lodge  vt  Crary,  98  Ind.  238,  relied 
upon  by  counsel,  in  so  far  as  he  gives  it,  is 
more  nearly  parallel  to  the  case  under  con- 
sideration than  any  other  cited  or  that  can 
be  found.  It  was  the  case  of  a  post  office. 
The  citizens  of  Goshen  required  that  the  lo- 
cation be  changed.  Main  and  Market  streets 
were  competitors.  The  owners  of  the  prop- 
erty on  Market  street  entered  Into  a  contract 
with  the  owner  of  the  building  to  pay  a  cer- 
tain sum  annually  for  10  years  if  it  would 
furnish  the  building  to  the  government  free, 
or  for  a  nominal  rent,  and  made  notes  for  the 
amounts.  The  court  held  the  contracts  and 
notes  void,  on  the  ground  that  the  contracts 
were  opposed  to  public  policy;  but  there 
were  two  elements  entering  into  that  con- 
tract which  are  not  found  in  this,  that  could 
readily  be  considered  as  conclusive,  which 
are  not  noticed  by  counsel  in  his  discussion, 
nor  presented  to  this  court  The  first:  "The 
postmaster  was  required  by  the  government 
to  furnish  a  room  for  the  office,  and  the  rent 
was  payable  out  of  his  salary."  Second,  in 
the  language  of  the  court:  "The  parties 
formed  a  combination  for  the  purpose  of  se- 
curing the  location  of  a  public  office,  and,  as 
a  part  of  the  plan,  appellants  undertook  that 
certain  individuals  of  their  number  should 
use  their  influence  with  the  government  offi- 
cers to  effect  the  purposes  of  the  combina- 
tion, and  that  the  agreement  to  pay  for  such 
services  was  contingent  upon  the  success  of 
the  Scheme."  Also:  "They  would  use  all 
proper  persuasion  to  secure  the  location  of 
the  post  office  In  their  room."  This  was  the 
controlling  element  In  the  case  of  the  con- 
tract, being  the  use  of  influence  upon  public 
officers  to  effect  their  purpose.  It  has  been 
almost  universally  held  that  personal  influ- 
ence, which  was  the  Important  element  in 
that  case,  was  not  a  commodity  for  which 
money  could  be  collected.  In  that  case  the 
contract  for  the  payment  for  personal  In- 
fluence was  inseparable  from  the  balance, 
and  vitiated  the  contracts.  In  Oscanyan  v. 
Arms  Co.,  103  U.  S.  261,  It  Is  said,  at  page 
273:  "But,  Independently  of  the  official  re- 
lation of  the  plaintiff  to  the  government  the 
personal  influence  which  he  stipulated  to  ex- 
ert  upon  another  officer  of  the  government 
was  not  the  subject  of  bargain  and  sale. 
Personal  Influence  to  be  exercised  over  an 
officer  of  government  in  the  procurement  of 
contracts,  as  justly  observed  by  counsel,  is 
not  a  vendible  article  in  our  system  of  laws 
and  morals,  and  the  courts  of  United  States 
will  not  lend  their  aid  to  the  vendor  to  col- 
lect the  price  of  the  article."  That  import- 
ant and  controlling  factor  in  that  case  being 
wanting  in  this  destroys  its  applicability. 
We  do  not  think  the  contract  void  as  opposed 
to  public  policy. 

The  remaining  defense  is  unique  and  pe- 
culiar. It  is,  in  effect  that  although  others 
entering  Into  contracts  with  appellees,  Iden- 


tical or  similar  in  character,  were  to  receive 
no  extra  compensation,  appellant  had  a  ver- 
bal and  second  contract,  which  is  not  em- 
bodied in  the  original  sued  upon,  with  De 
Mainville,  one  of  the  appellees,  whereby  he, 
as  chairman  of  the  board  of  county  commis- 
sioners of  the  county,  and  supposed  to  con- 
trol the  taxes  of  the  county,  should,  in  his 
official  capacity,  reduce  annually  appellant's 
taxes  a  sum  corresponding  in  amount  with 
the  $15  per  month  he  was  to  pay  in  the  post- 
office  contract;  setting  up  a  different  and  In- 
dependent contract  from  that  executed,  and 
upon  which  suit  was  brought.  That  para- 
graph of  the  answer  should  have  been  strick- 
en out  If  not,  no -evidence  should  have  been 
admitted  under  it.  Tbe  reasons  are  quite 
obvious:  First  It  was  only  alleged  to  have 
been  with  De  Mainville,  while  the  contract 
was  with  both  of  appellees.  Second.  It  sets 
up  his  own  turpitude  and  a  conspiracy  with 
the  official  to  misapply  public  funds,  and 
appropriate  them  to  his  own  use,— a  contract 
clearly  against  public  policy,  morals,  and 
common  honesty.  Courts  cannot  tolerate 
such  proceedings,  and  certainly  cannot  en- 
force such  contracts.  It  could  not  have  been 
enforced',  as  it  contravened  two  fundamental 
principles  and  maxims  of  the  law:  First  "A 
right  of  action  cannot  arise  out  of  a  fraud;" 
"Ex  dolo  malo  non  oritur  actio."  Second. 
"In  pari  delicto  potior  est  conditio  defenden- 
tls."  It  Is  a  well-understood  general  propo- 
sition that  an  agreement  to  do  an  unlawful 
act  cannot  be  supported  at  law;  that  no 
right  of  action  can  snring  out  of  an  illegal 
contract  "A  court  or  law  will  not  lend  its 
aid  to  enforce  the  performance  of  a  contract 
which  appears  to  have  been  entered  into  by 
both  the  contracting  parties  for  the  express 
purpose  of  carrying  into  effect  that  which  Is 
prohibited  by  the  law  of  the  land."  Broom, 
Leg.  Max.  732;  Collins  v.  Blantern,  2  Wils. 
341;  Williams  v.  Bayley,  L.  R.  1  H.  L.  200; 
Prole  v.  Wiggins,  3  Bing.  N.  C.  230.  The 
proof  admitted  falls  short  of  establishing  the 
corrupt  contract  In  regard  to  the  original 
contract  the  witness  Callaway  testified:  "I 
presented  that  paper,  and  got  It  signed  by 
Mr.  Fearnley  myself.  I  wanted  Fearnley  to 
sign  It  because  we  were  all  signing  It  to 
get  the  post  office  up  there."  It  also  appears 
tuat  the  letter  in  regard  to  the  reduction  of 
appellant's  taxes  was  not  written,  as  suppos- 
ed, by  De  Mainville,  but  by  Brisbane,  who 
had  no  connection  with  the  administration  of 
county  affairs.  The  corrupt  contract  was  tes- 
tified to  by  appellant.  De  Mainville  testified: 
"I  did  not.  make  to  Mr.  Fearnley  any  propo- 
sition to  reduce  his  taxes  $15  per  month  pro- 
vided he  would  sign  this  paper."  His  term 
of  office  expired  in  a  year,  and  It  hardly 
seems  probable  that  he  would  have  made  a 
contract  extending  three  years  after  its  ex- 
piration. It  Is  true  that  the  evidence  shows 
that  his  taxes  were  reduced  the  ensuing  year. 
He  said  In  evidence:  "The  county  commis- 
sioners abated  the  valuation,  for  1888,  $2,- 
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625;"  making  It  $6,375,  where  It  had  been 
$9,000  before  that  time,  his  taxes  having 
been  $700.  That  he  bad  previously  complain- 
ed of  excessive  valuation  and  taxation.  It 
may  be  remarked  that  De  Mainville  was 
only  one  member  of  a  board  of  three,  and 
was  not  chairman  for  that  year.  The  other 
two  commissioners  were  not  connected  with 
the  alleged  contract  Consequently  his  valu- 
tion  may  have  been  considered  excessive, 
and  reduced  by  the  board  in  common  with 
others. 

For  reasons  given,  the  judgment  will  be 
affirmed.  Affirmed. 


(5  Colo.  App.  472) 

ROSE  v.  OTIS. 
(Conrt  of  Appeals  of  Colorado.    Jan.  14, 1805.) 
Bbst  ahd  Secondary  Evidkkce  —  Inbtbuctions. 

1.  A  writer  of  a  letter  cannot  be  questioned 
as  to  statements  made  therein  until  the  letter 
itself  has  been  pat  in  evidence,  if  it  can  be  pro- 
duced. 

2.  The  same  rule  applies  to  the  original 
complaint. 

3.  It  is  not  error  for  the  court  to  set  out  in 
the  introductory  part  of  its  charge  first  a  synop- 
sis of  plaintiffs  evidence  and  then  of  defend- 
ant's, no  comment  or  expression  which  could  be 
construed  as  indicating  the  opinion  of  the  court 
being  made. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  E.  A.  Otis  against  Elizabeth 
Rose.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

A.  B.  Seaman,  for  appellant.  Geo.  F. 
Dunklee  and  O.  E.  Jackson,  for  appellee. 

THOMSON,  J.  This  was  an  action  brought 
by  the  appellee  against  the  appellant  to  re- 
cover the  value  of  labor  and  services  which 
he  alleged  he  had  performed  for  her  at  her 
request.  Certain  rulings  of  the  court,  in 
receiving  and  rejecting  evidence,  and  in  giv- 
ing and  refusing  instructions,  are  assigned 
for  error.  The  action  was  brought  original- 
ly against  the  appellant  and  her  husband, 
James  Rose,  jointly,  but  was  dismissed  as 
to  the  latter,  and  an  amended  complaint  filed, 
making  the  appellant  the  only  defendant. 
The  plaintiff  was  a  witness  in  his  own  be- 
half, and,  upon  his  cross-examination,  de- 
fendant's counsel  asked  him  whether  he  had 
made  certain  statements  in  a  letter  written 
by  hum  to  the  defendant  on  July  4,  1887. 
Objection  was  made,  and  sustained,  that  the 
question  was  Improper,  because  the  letter 
itself  was  the  best  evidence  of  its  contents. 
Several  like  attempts  to  prove  its  contents 
were  unsuccessfully  made.  The  plaintiff  ad- 
mitted the  authorship  of  the  letter,  and  of- 
fered to  let  it  go  in  evidence  as  an  entirety, 
but  counsel  declined  to  introduce  it  The 
general  rule,  long  established,  Is  that  the  con- 
tents of  a  written  instrument  must  be  proved 
by  the  instrument  itself,  If  it  is  in  existence 
and  can  be  produced.   It  is  only  upon  proof 


of  inability  to  produce  It  that  secondary  evi- 
dence of  its  contents  can  be  received.  This 
doctrine  is  as  old  as  the  common  law.  But 
the  word  "instrument"  has  a  technical  mean- 
ing in  law.  It  is  something  reduced  to 
writing  as  a  means  of  evidence.  It  Is  the 
formal  expression  in  writing  of  some  agree- 
ment or  obligation,  or  of  some  act  upon 
which  the  rights  of  parties  are  dependent. 
Contracts  may  be  made  by  letter,  and  when 
a  contract  Is  thus  made  the  letters  eviden- 
cing it  are  within  the  definition  of  the  term; 
but  ordinarily  a  letter  is  not  a  written  in- 
strument, and  the  doctrine  as  stated  would 
not  apply  to  it  But  at  the  trial  of  Queen 
Caroline,  in  1820,  the  rule  which  obtained 
in  the  case  of  written  instruments  was  ap- 
plied to  letters.  2  Brod.  &  B.  286.  The  opin- 
ion of  the  judges,  in  response  to  questions 
submitted  by  the  house  of  lords,  was  that 
the  contents  of  a  letter  must  be  proved  by 
the  letter  Itself;  that  counsel  could  not  by 
questions  addressed  to  the  witness,  inquire 
whether  particular '  statements  were  con- 
tained in  the  letter,  but  that  the  letter  must 
be  read,  to  disclose  whether  it  contained  the 
statements  or  not;  and  that  counsel,  after 
having  put  the  letter  In  evidence,  might  if 
he  so  desired,  interrogate  the  witness  upon 
its  contents.  This  opinion  encountered  hos- 
tile criticism,  but  it  was  followed  by  the 
English  courts  until  the  rule  was  finally 
abrogated  by  legislation.  The  doctrine  of 
the  judges  has  been  adopted  in  this  country; 
and  it  is  accordingly  held  that  a  witness  can* 
not  be  questioned  as  to  what  are  the  con- 
tents of  a  letter  written  by  him,  or  as  to 
whether  he  made  particular  statements  in  the 
letter,  but  that  the  whole  letter  itself  must 
be  read,  as  the  only  competent  evidence  of 
what  it  contains.  Greenl.  Ev.  §§  88,  403; 
Stamper  v.  Griffin,  12  Ga.  450,  455;  Jack- 
son v.  Jackson,  47  Ga.  99,  117.  When  the 
letter  is  in  evidence,  interrogatories  direct- 
ed to  discrepancies  between  the  testimony 
of  the  witness  and  his  written  statements 
are  allowable;  but  the  questions  put  by 
counsel  were  not  proper,  and  the  court  right- 
ly so  held.  But  at  a  subsequent  stage  of 
the  trial  the  court,  for  some  reason,  reversed 
its  former  ruling,  and  gave  counsel  full  lib- 
erty to  examine  the  witness  as  to  the  con- 
tents of  the  letter.  Accordingly,  questions 
of  that  character  were  asked  and  answered 
without  other  restriction  than  the  pleasure 
of  counsel.  Why  error  was  assigned  upon 
the  first  ruling,  or  why  it  is  urged  in  this 
appeal,  is  not  clear.  If  counsel  omitted  any 
question  which  he  desired  or  intended  to 
ask,  it  was  his  own  fault.  There  was  no 
obstruction  in  his  way.  The  court  gave 
him  all  that  he  at  first  claimed.  If  there 
was  error  originally,  it  was  cured  by  the 
later  ruling,  and  counsel  has  no  cause  for 
complaint. 

Having  permitted  counsel  to  cross-exam- 
ine the  plaintiff  concerning  the  contents  of 
the  letter,  the  court  then  allowed  the  plain- 
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tiff  to  Introduce  the  entire  letter  In  his  own 
behalf,  and  this  is  assigned  for  error.  It 
Is  generally  true  that  a  party's  own  declara- 
tions are  not  competent  evidecce  in  his  fa- 
vor, but  It  is  also  true  that  whatever  he  says 
at  the  same  time,  and  upon  the  same  subject, 
is  to  be  taken  together.  A  portion  culled 
out  and  isolated  from  the  context  is  often 
susceptible  of  a  construction  which  was 
never  intended.  In  order  that  an  admission 
may  be  understood,  all  that  was  said  upon 
the  subject  at  the  time  must  be  heard.  If 
part  of  a  conversation  of  a  party  is  proved 
against  him,  he  has  a  right  to  show  the  re- 
mainder. If  the  admission  Is  In  writing,  he 
is  entitled  to  the  production  of  the  entire 
paper.  The  effect  of  the  whole  may  be  very 
different  from  that  of  a  part,  and  the  court 
rightly  permitted  the  plaintiff  to  introduce 
the  letter.  Queen  Caroline's  Case,  supra; 
2  Whart  Ev.  §§  1102,  1103;  1  GreenL  Ev. 
§  201;  Moore  v.  Wright,  90  HI.  470.  The 
same  course  of  examination  which  the  court 
allowed  upon  the  letter' was  undertaken  by 
counsel  upon  the  original  complaint  filed  in 
the  cause.  After  proving  its  verification  by 
the  plaintiff,  he  selected  a  statement  which 
it  contained,  and  asked  the  plaintiff  if  he 
had  not  sworn  to  that  Our  observations 
made  In  the  case  of  the  letter  also  apply  to 
the  complaint,  and  the  court  correctly  de- 
cided the  question  improper. 

The  plaintiff  testified  to  certain  conversa- 
tions which  he  had  with  Mr.  Rose,  the  hus- 
band of  the  defendant  The  evidence  was 
objected  to  because  It  was  not  shown  that 
Rose  was  the  defendant's  agent  or  that  he 
had  any  authority  to  speak  for  her.  We  are 
unable  to  discover  any  proof  of  agency,  but 
most  of  this  evidence  was  stricken  out  on 
motion  of  the  defendant;  and  It  was  all— the 
portions  stricken  out  and  what  remained— 
unimportant  and  immaterial.  The  witness 
protested  that  he  could  not  recollect  what 
was  said,  but  that  the  substance  was  that 
Mr.  Rose  wanted  him  to  go  and  see  the  de- 
fendant and  try  to  make  some  arrangement 
with  her  to  work  for  her.  This  is  what  the 
witness  repeated  in  different  forms  at  differ- 
ent times,  and,  presumptively,  the  reason 
why  it  was  not  all  stricken  out  is  that  no 
request  for  that  purpose  was  made.  The  con- 
tract testified  to  was  made  entirely  with  the 
defendant  herself,  all  the  conversations  con- 
cerning it  were  had  with  her,  and  no  con- 
versation with  her  husband  was  shown, 
which  had  the  remotest  bearing  upon  any 
subject  connected  with  her  liability.  The 
conversations  objected  to  could  not  possibly 
have  had  any  effect  for  good  or  evil,  upon 
either  side  of  the  case,  and  the  testimony 
was  therefore  harmless. 

The  last  question  to  be  considered  relates 
to  the  giving  and  refusing  of  instructions. 
Those  requested  by  the  defendant  were,  in 
the  main,  unobjectionable.  The  only  criti- 
cism to  which  they  might  be  subjected  is 
that  they  did  not  limit  the  verdict  which 


the  jury  might  return  to  the  amount  claimed 
In  the  complaint  They  would  have  author* 
Ized  the  jury  to  find  from  the  evidence  the 
reasonable  value  of  the  services,  whatever 
that  value  might  be,  and  there  was  some 
evidence  that  they  were  worth  more  than 
was  asked.  This  defect  was  supplied  in  the 
Instructions  given.  These  Instructions  were 
substantially  the  same  as  those  requested. 
They  embraced  everything  to  which  the  de- 
fendant was  entitled,  and  fairly  stated  the 
law  applicable  to  the  case.  Exception  is 
taken  to  the  Introductory  portion,  which  is 
a  synopsis  of  the  plaintiff's  testimony  con- 
cerning the  alleged  contract  with  the  defend- 
ant It  assumed  nothing  as  to  the  facts.  It 
was  a  bare  statement  of  what  the  plaintiff, 
In  his  testimony,  claimed  was  the  contract 
between  himself  and  the  defendant  without 
comment  or  any  expression  which  the  jury 
could  construe  as  Indicating  an  opinion  of 
the  court.  This  was  followed  by  a  like  and 
equally  full  statement  of  the  defendant's 
side  of  the  case,  as  answered  by  her.  Both 
statements  were  fair,  and  calculated  to  give 
the  jury  an  intelligent  idea  of  the  issues  in- 
volved. It  is  as  Important  that  the  jury 
should  have  a  definite  understanding  of  the 
issues  as  that  they  should  be  correctly  In- 
structed In  the  law.  The  jury  were  then  In- 
structed that  It  devolved  upon  the  plain- 
tiff to  prove  his  allegations  by  a  preponder- 
ance of  the  evidence,  and,  if  they  believed 
that  the  evidence  preponderated  for  him, 
they  should  find  In  his  favor  the  reasonable 
value  of  his  services,  not  exceeding  the 
amount  claimed  In  his  complaint  but  If,  on 
the  other  hand,  they  believed  from  the  evi- 
dence that  the  facts  were  with  the  defendant 
they  should  find  for  her.  Their  attention 
was  directed  to  the  evidence  as  the  source 
from  which  their  conclusions  should  be 
drawn.  We  cannot  see  any  Impropriety  in 
the  statement  of  the  controversy,  or  error  in 
the  Instructions.  There  was  irreconcilable 
conflict  In  the  testimony,  but  In  extracting 
the  truth  from  it  and  finding  what  the  facts 
actually  were,  the  responsibility  was  with 
the  jury,  and  what  they  found  Is  a  final  set- 
tlement of  the  dispute.  The  judgment  will 
be  affirmed.  Affirmed. 


(5  Colo.  App.  4M> 
MOULTON  v.  McLEAN  et  al. 
(Court  of  Appeals  of  Colorado.  Jan.  14,  1895.) 
County  Treasurer— Deposit  in  Bank  —  Legal- 
ity— Sdit  on  Indemnitt  Bond— Par- 
ties Plaintiff. 
1.  Mills'  Ann.  St  §  1249,  forbids  any  public 
officer  to  "loan  out,"  with  or  without  Interest 
any  money  received  by  virtue  of  his  office;  and 
section  1250  makes  a  contract  by  such  officer 
with  any  person,  whereby  such  officer  is  to 
"derive  any  benefit"  from  the  deposit  of  public 
funds  with  such  person,  void;  and  Const,  art. 
10,  §  13,  on  which  such  statutes  are  based, 
makes  it  a  felony  for  public  officers  to  make 
any  profit  directly  or  indirectly,  out  of  the 
publie  money.    Held,  that  the  statutes  do  not 
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apply  to  a  deposit  In  &  bank,  by  a  county  treas- 
urer, of  county  funds,  repayable  on  demand, 
without  interest. 

2.  A  county  treasurer,  required  by  Mills' 
Ann.  St  §S  885,  886,  to  give  a  bond,  and  made 
thereby  absolutely  liable  for  county  funds  in 
his  keeping,  deposited  in  a  bank  such  funds, 
repayable  on  demand,  without  interest,  and 
tcok  certificates  of  deposit  therefor  in  his  indi- 
vidual capacity,  but  required  the  bank  to  exe- 
cute to  him  as  county  treasurer  an  indemnity 
bond  for  the  safekeeping  of  the  funds.  Held 
that,  in  the  absence  of  a  showing  that  such 
treasurer  had  made  default  to  the  county,  or 
that  he  or  his  sureties  were  insolvent,  he,  and 
not  the  county,  was  the  "real  party  in  interest" 
in  a  suit  on  the  bond,  within  the  meaning  of 
Civ.  Code,  9  3,  providing  that,  with  certain 
exceptions,  every  action  shall  be  commenced  in 
the  name  of  the  "real  party  in  interest." 

Error  to  district  court,  Garfield  county. 

Action  by  G.  H.  Moulton  against  J.  T.  Mc- 
Lean and  others  to  recover  public  funds  de- 
posited by  plaintiff  as  county  treasurer  In  de- 
fendants' bank.  From  a  judgment  for  de- 
fendants on  the  pleadings,  plaintiff  brings 
error.  Reversed. 

In  May,  1893,  and  subsequent  to  that 
time,  Moulton  (plaintiff  in  error)  was  treas- 
urer of  the  (county  of  Garfield.  J.  T.  Mc- 
Lean and  W.  J.  Miller,  copartners,  were  do- 
ing business  as  bankers  at  the  town  of  New 
Castle,  under  the  name  of  the  Bank  of  New 
Castle.  The  banking  firm  solicited  plaintiff 
In  error  to  deposit  in  such  bank  a  portion 
of  the  moneys  in  his  hands  and  to  come  into 
bis  hands  as  treasurer  with  such  bank. 
Such  arrangement  was  made,  and  the  fol- 
lowing writing  obligatory  was  executed  and 
delivered  to  plaintiff  in  error: 

"Know  all  men  by  these  presents  that  we, 
J.  T.  McLean  and  W.  J.  Miller,  as  princi- 
pals, and  Thos.  W.  Leonard,  as  sureties,  all 
of  the  state  of  Colorado,  are  held  and  firm- 
ly bound  unto  G.  H.  Moulton,  treasurer  of 
the  county  of  Garfield,  and  state  of  Colorado, 
in  the  penal  sum  of  ten  thousand  dollars, 
lawful  money  of  the  United  States,  for  the 
payment  of  which,  well  and  truly  to  be 
made,  we  bind  ourselves,  our  heirs,  execu- 
tors, and  administrators,  jointly,  severally, 
firmly,  by  these  presents.  Sealed  with  our 
seals,  and  dated  this  4th  day  of  May,  A  D. 
1893. 

"The  conditions  of  this  obligation  is  such 
that  whereas,  the  said  G.  H.  Moulton,  treas- 
urer of  the  county  of  Garfield,  as  aforesaid, 
has,  on  the  day  of  the  date  hereof,  as  such 
treasurer,  deposited  In  the  Bank  of  New 
Castle,  at  New  Castle,  Colorado,  the  sum  of 
f 2,000  (two  thousand  dollars)  of  the  funds 
of  said  Garfield  county,  of  which  said  bank 
said  McLean  and  Miller  are  the  owners. 
Now,  therefore,  the  conditions  of  this  obli- 
gation is  such  that,  if  the  said  J.  T.  McLean 
and  W.  J.  Miller,  doing  business  as  the 
Bank  of  New  Castle  as  aforesara,  shall  at 
all  times  well  and  safely  keep  and  preserve 
said  sum  of  money,  and  each  and  every  part 
thereof,  or  such  other  sums  as  may  be  here- 
after deposited  in  said  bank  by  said  county 
treasurer,  and  shall  pay  same  over  to  him, 


or  to  his  order,  from  time  to  time,  as  the 
same  may  be  required,  then  the  above  obli- 
gation shall  be  void;  otherwise  to  be  and 
to  remain  in  full  force  and  effect.  J.  T.  Mc- 
Lean. [Seal]  W.  J.  MiUer.  [Seal.)  Thos. 
W.  Leonard.  [Seal.]" 

In  pursuance  of  such  agreement,  on  May 
5,  1893,  plaintiff  in  error  deposited  In  bank 
$2,000  in  sums  of  $500  each,  and  took  from 
it  four  certificates  of  deposit,  of  which  the 
following  is  a  copy:  "$500.  No.  1,183.  New 
Castle,  Colo.,  5,  5,  1893.  This  certifies  that 
Geo.  H.  Moulton  has  deposited  in  the  Bank 
of  New  Castle  five  hundred  dollars,  payable 
to  the  order  of  himself,  in  current  funds,  on 
return  of  this  certificate  properly  Indorsed. 
R.  H.  Zimmerman,  Cashier."  And  on  May 
29th  the  further  sum  of  $1,000,  and  took  a 
certificate  for  the  same  of  like  tenor  and 
form.  Such  sum  of  $3,000  remained  in  the 
bank,  and  on  July  12,  1893,  the  bankers 
failed,  and  made  a  general  assignment.  In 
September,  1893,  this  suit  was  brought  upon 
the  bond  to  recover  the  money  deposited. 
Suit  was  brought  by  plaintiff  in  error,  as 
obligee  and  payee  of  the  bond  as  an  indi- 
vidual, and  not  in  his  official  capacity  as 
treasurer  for  the  benefit  of  the  county.  A 
demurrer  as  follows  was  filed  to  the  com- 
plaint: "(1)  That  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  against  these  defendants;  (2)  that 
plaintiff  has  no  legal  capacity  to  sue,  be- 
cause the  instrument  upon  which  recovery 
is  sought  to  be  had  herein  shows  upon  its 
face  that  it  was  given  to  G.  H,  Moulton, 
treasurer  of  the  county  of  Garfield,  in  the 
state  of  Colorado,  and  this  action  is  com- 
menced and  being  prosecuted  by  G.  H.  Moul- 
ton in  his  individual  capacity,  and  not  as 
treasurer  of  said  Garfield  county;  (3)  that 
there  is  a  defect  of  parties  plaintiff  in  said 
action,  because  recovery  herein  is  sought 
to  be  had  by  G.  H.  Moulton  as  an  Individ- 
ual, whereas  the  complaint  shows  upon  its 
face  that  the  instrument  upon  which  this 
suit  is  based  is  an  instrument  running  to  G. 
H.  Moulton,  treasurer  of  the  county  of  Gar- 
field, in  the  state  of  Colorado,  and  not  to 
him  as  an  individual."  Upon  the  hearing 
the  demurrer  was  sustained.  Plaintiff  took 
leave  to  amend  the  complaint,  and  added 
the  allegation:  "That  at  all  times  since  the 
giving  of  said  bond  he  has  been,  and  still  is, 
the  obligee  named  therein,  and  that  at  the 
time  of  the  bringing  of  this  action,  and  for 
a  long  time  prior  thereto,  and  ever  since,  he 
has  been,  and  still  is,  the  owner  of  the 
cause  of  action  set  out  in  the  complaint" 
The  same  demurrer  was  refiled  to  the 
amended  complaint  sustained  by  the  court 
upon  all  of  the  three  grounds  designated, 
judgment  entered  for  the  defendant  upon 
the  pleadings,  the  action  dismissed,  and  an 
appeal  prosecuted  to  this  court 

C.  W.  D arrow  and  J.  L.  Hodges,  for  plain- 
tiff in  error.  A  M.  Stevenson,  for  defend- 
ants in  error. 
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REED,  J.  (after  stating  the  facts).  The  on- 
ly question  presented  for  determination  is 
the  correctness  of  the  judgment  of  the  court 
upon  the  demurrer.  Counsel  for  defendant 
contended— First,  that  by  the  form  and  word-, 
ing  of  the  bond  upon  which  suit  was  brought, 
it  was  the  bond  of  the  county  and  that  no 
action  could  be  maintained  by  the  plaintiff; 
second,  that  the  transaction  was  a  loan  by 
the  treasurer,  of  the  county  funds,  to  the 
bank,  and  was  Illegal  and  void  under  the 
provisions  of  sections  1248-1251,  Mills'  Ann. 
St.  (Sess.  Laws.  1889,  pp.  297,  298).  Evi- 
dently one  or  both  of  these  views  must  have 
been  adopted  by  the  court  as  the  basis  of 
the  Judgment  The  county  treasurer  is  by 
law  made  the  custodian  of  the  funds;  is  re- 
quired to  make  a  bond  with  three  or  more 
securities  (Mills'  Ann.  St  §  885;  Gen.  St. 
§  030),  conditioned  "that  he  and  his  deputies 
shall  pay  according  to  law  all  moneys  which 
shall  come  to  his  hands  as  treasurer,  and 
shall  render  a  just  and  true  account  *  *  *," 
and  shall  deliver  the  same  to  his  successor 
(Mills'  Ann.  St  |  886;  Gen.  St.  §  631).  For 
all  shortcomings  or  Irregularities  he  and 
his  bondsmen  are  primarily  responsible. 
Only  in  case  of  default  or  insolvency  can  he 
be  divested  of  the  control  of  the  funds, 
and  the  money  followed  by  the  county  into 
the  hands  of  third  parties.  In  Re  House 
Resolution,  12  Colo.  397,  21  Pac.  486,  the 
question  of  the  extent  of  and  the  limitations 
upon  legislation  under  the  constitution  was 
brought  to  the  attention  of  the  supreme 
court  and  it  was  said:  "It  is  hardly  pos- 
sible that  the  framers  of  the  constitution 
intended  to  make  the  treasurer  and  his  sure- 
ties absolutely  responsible  for  the  security 
of  the  public  money,  and  yet  authorize  the 
legislature  to  lodge  with  some  other  official 
the  control  thereof.  *  *  *  The  responsi- 
bility and  control  for  safe-keeping  natural- 
ly belong  together."  It  Is  also  said:  "It  Is 
eminently  proper,  and,  In  view  of  section  13, 
art.  10,  of  the  constitution,  it  may  be  a  legis- 
lative duty,  to  provide  by  statute  that  all 
Interest  paid  by  banks  upon  public  funds 
deposited  with  them  shall  be  placed  to  the 
credit  of  the  state.  *  *  *  Reasonable  leg- 
islative regulations,  in  addition  to  those 
named  by  the  constitution,  looking  .to  the 
safe-keeping  and  management  of  public 
funds,  may  be  a  wise  precaution;  and,  if 
they  regulate  the  control  thereof  without 
withdrawing  it  from  the  treasurer,  we  per- 
ceive no  constitutional  objection  thereto." 
Tn  addition  to  the  above,  the  view  here  taken 
is  sustained  In  Re  Breene,  14  Colo.  401,  24 
Pac.  3,  where  the  court  says:  "The  statute 
In  question,  together  with  section  13,  art 
10,  of  the  constitution,  above  mentioned,  was 
doubtless  inspired  by  more  considerations 
of  public  policy  than  the  suspicion  of  dam- 
age to  the  public  revenue.  The  treasurer's 
bond  protects  the  state  from  pecuniary  loss, 
and  the  criminal  law  provides  a  punishment 
for  the  embezzlement  of  public  moneys.  Pri- 


vate speculation  with  public  funds  by  the 
official  custodians  thereof  is  emphatically 
contra  bonos  mores."  In  State  v.  Walsen, 
17  Colo.  170,  28  Pac.  1119  (the  latest  adju- 
dication), it  was  said:  "Absolute  liability 
of  the  treasurer  and  his  sureties  for  all  pub- 
lic moneys  received  by  him  as  treasurer  is 
fixed  by  the  state  constitution.  In  this  re- 
spect the  obligation  of  the  treasurer  is  dif- 
ferent from  that  of  an  ordinary  trustee. 
*  *  *  No  amount  of  care  will  excuse  him 
in  case  of  loss  by  theft  fire,  or  by  insolvency 
of  the  banks  selected  as  depositories.  He 
must  make  the  loss  good  to  the  state.  He 
can  only  be  discharged  by  paying  over  the 
money  when  required,  and  the  sureties  upon 
his  official  bond  also  assume  this  unusual 
liability."  By  this  cursory  view  of  the  law 
and  the  liability  of  the  treasurer  and  his 
sureties,  it  at  once  becomes  apparent  that 
any  interference  with  the  contracts  of  the 
treasurer,  and  any  restrictions  upon  him  as 
custodian,  inconsistent  with  his  liability  as- 
sumed, would  he  illegal  and  unjust  The 
counsel  contend  that  the  contract  was  void 
as  to  the  treasurer  under  the  provisions  of 
sections  1248-1251,  Mills'  Ann.  St  (Sess. 
Laws  1889,  p.  297).  Section  1248  certainly 
can  have  no  application.  It  is  not  contend- 
ed that  there  was  any  embezzlement  conver- 
sion to  his  own  use,  or  any  investment,  nor 
that  any  funds  under  his  control  had  been 
made  way  with  or  secreted.  The  only  stat- 
ute that  could  have  been  violated  was  that 
provision  contained  in  section  1249:  "No 
such  officer,  agent  or  servant  shall  loan  out, 
with  or  without  Interest  any  money  or  val- 
uable security  received  by  him,  or  which 
may  be  in  his  possession  or  keeping  or  care 
or  control,  by  virtue  of  his  office,  agency 
or  service,  or  under  color  or  pretence  there- 
of,", etc.  Section  1250  Is  as  follows:  "If 
any  officer,  agent  or  servant  shall  make  any 
contract  or  agreement  with  any  person  or 
persons,  bodies  or  body  corporate,  or  other 
association,  by  which  such  officer,  agent 
or  servant  is  to  derive  any  benefit  or  ad- 
vantage, directly  or  Indirectly,  from  the  de- 
posit with  such  person  or  persons,  body  or 
bodies  corporate,  or  other  association,  of 
any  moneys  or  valuable  securities  held  by 
such  officers,  agents  or  servants,  by  virtue 
of  his  office,  agency  or  employment  such 
contract  shall,  as  to  such  officer,  agent  or 
servant,  be  utterly  null  and  void;  but  the 
person  or  persons,  body  or  bodies  corporate, 
or  other  association,  shall  be  liable  to  the 
county,  city,  town,  township  or  school  district 
where  funds  are  deposited,  m  an  action  for 
the  recovery  of  all  such  benefits  or  advan- 
tages as  would,  by  the  terms  of  such  con- 
tracts or  agreements,  have  accrued  to  such 
officer,  agent  or  servant;  and  payment  to 
the  officer,  agent  or  servant  shall  not  pro- 
tect the  person  or  persons,  body  or  bodies 
corporate,  or  other  association,  against  an 
action  of  recovery  brought  by  the  county, 
city,  town,  township  or  school  district  whose 
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funds  are  so  deposited."  Section  1251  fixes 
the  penalty  for  violation.  Sections  1249  and 
1250  must  be  construed  together  to  arrive  at 
the  intention  of  the  legislature.  An  examin- 
ation clearly  shows  such  intention  to  have 
been  to  prevent  the  misapplication  and  use 
of  public  funds  for  the  benefit  and  profit  of 
the  officer,  to  strictly  prohibit  the  use  of  the 
money  by  the  officer  for  speculative  pur- 
poses and  for  his  own  gaio.  The  sections 
in  question  are  based  upon  and  enacted  for 
the  purpose  of  carrying  out  the  prohibition 
contained  in  section  13,  art  10,  of  the  state 
constitution,  and  by  reference  to  that  the 
intention  becomes  manifest  and  the  limits 
of  legislation  defined.  It  is:  "The  making 
of  profit  directly  or  indirectly  out  of  state, 
county,  city,  town  or  school  district  money 
or  using  the  same  for  any  purpose  not  au- 
thorized by  law,  by  any  public  ofllcer,  shall 
be  deemed  a  felony  and  shall  be  punished  as 
provided  by  law."  The  bond  upon  which 
suit  was  brought  runs  to  G.  H.  Moulton, 
treasurer  of  the  county  of  Garfield.  The 
condition  is:  "Whereas  the  said  G.  H.  Moul- 
ton, treasurer  of  the  county  of  Garfield 
•  *  *  has  on  the  day  of  the  date  hereof 
as  such  treasurer  deposited,"  etc.  The  cer- 
tificates of  deposit  were  made  to  George  H. 
Moulton  In  his  private,  not  official,  character. 

Having  In  view  the  statutes  and  decisions 
already  cited,  and  the  absolute  and  unquali- 
fied liability  of  the  treasurer  and  his  sure- 
ties to  pay  over  and  account  for  all  the  mon- 
ey that  came  into  his  hands  by  virtue  of  his 
office,  the  first  question  is,  what,  if  any,  legal 
effect  or  significance  the  fact  of  his  having 
the  bond  run  to  him  in  his  official  capacity 
had  upon  the  transaction.  .The  first  legal 
conclusion  from  the  law  and  the  premises  is 
that  so  long  as  the  treasurer  and  his  sureties 
remained  solvent,  and  able  and  willing  to 
comply  with  the  obligations  of  the  official 
bond  of  the  treasurer,  the  bond,  Its  exist- 
ence, 'and  its  form  were  not  matters  of  any 
legal  importance  or  significance  to  the  county. 
Regardless  of  its  form  and  apparent  official 
character,  It  was  purely  and  simply  a  person- 
al security,  wisely  taken,  for  the  protection 
of  his  sureties  and  himself.  He  was  not  the 
agent  of  the  county  by  virtue  of  any  statute 
or  delegated  power  to  make  the  transaction, 
no  legal  warrant  or  authority  existed,  he  was 
to  safely  keep,  disburse,  and  pay  over  to  his 
successor.  Court  and  counsel  seem  to  have 
fallen  into  the  error  of  regarding  the  treas- 
urer as  the  agent  of  the  county,  and  that  any 
security  by  him  taken  was  taken  in  a  fidu- 
ciary capacity,  and  was  the  property  of  the 
county  by  operation  of  law,  simply  from  the 
fact  that  it  was  county  money.  The  trans- 
action not  being  one  required  or  authorized 
by  law,  the  treasurer  could  not  hand  over 
the  security  and  be  discharged  to  that  extent 
from  the  liability  of  himself  and  sureties; 
that  remained  the  same;  consequently,  there 
was  no  agency,  and  no  title  to  the  bond  in 
question  could  pass,  nor  any  cause  of  action 
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to  the  county  arise,  unless  by  the  default  of 
the  treasurer  and  sureties.  The  right  to  fol- 
low public  money  into  the  hands  of  depos- 
itories by  reason  of  its  being  public  money 
only  arises  upon  the  default  and  insolvency  of 
those  making  the  official  bond.  When  that 
occurs,  the  funds  can,  so  far  as  they  can  be 
traced,  be  recovered;  and  all  individual  se- 
curities taken  by  the  officer  are  either  trans- 
ferred and  assigned  by  the  officer  or  the  op- 
eration of  law,  and  Inure  to  the  benefit  of  the 
county.  The  cases  cited  by  counsel  for  de- 
fendant and  relied  upon  in  argument  will 
be  found  to  be  those  where  there  was  de- 
falcation of  the  officer;  suits  brought  after 
the  expiration  of  the  term  of  office,  to  follow 
up  and  recover  the  money.  Such  were  the 
cases  of  Comstock  v.  Gage,  91  111.  328,  and 
Chicago  v.  Gage,  95  111.  593.  Counsel  seem 
to  confound  bonds  of  the  character  in  ques- 
tion with  official  or  statutory  bonds,— those 
required  by  law.  It  is  true,  the  bond  in  ques- 
tion runs  to  plaintiff  in  error  as  treasurer  of 
Garfield  county.  Many  reasons  might  be 
given  why,  through  prudence  or  precaution, 
a  bond,  though  really  that  of  an  individual, 
should  designate  him  in  his  official  capacity. 
In  case  of  his  death,  or  any  trouble  arising 
out  of  his  administration  or  an  examination 
of  accounts,  it  would  Identify  such  deposits 
as  those  of  the  county  intrusted  to  his  care 
by  virtue  of  his  office,  and  separate  them 
from  his  personal  estate;  and,  although  the 
bond  runs  to  him  In  his  official  capacity,  Its 
character  is  not  changed,  for  the  reasons 
stated  above.  Not  being  statutory,  nor  In 
any  manner  contemplated  by  law,  It  is  pure- 
ly his  own  property,— an  indemnifying  bond, 
taken  for  his  own  safety,  and  not  for  the 
benefit  of  the  county.  The  case  of  Probate 
Court  v.  Strong,  27  Vt  203,  relied  upon  by 
counsel,  has  no  application.  It  was  the  case 
of  a  statutory  bond.  The  statute  required 
from  the  guardian  a  bond  running  to  the  pro- 
bate court  The  bond  in  question  was  giv- 
en to  Joel  Allen,  judge  of  probate,  etc.,  "to 
the  said  judge  or  his  successor  in  said  office." 
It  was  claimed  that  the  declaration  was  in- 
sufficient 'or  the  reason  that  the  bond  was 
not  a  bond  to  the  probate  court.  The  court 
said:  "We  think  the  intention  cannot  be  mis- 
taken, and  that  it  was  designed  to  be  an 
official  bond,  and  not  a  bond  to  Judge  Allen 
as  an  individual.  The  subject-matter  of  the 
bond  relates  to  the  court  of  probate,  and  to 
what  is  purely  an  official  character.  •  •  * 
This  shows  clearly  the  intention  to  make  it 
an  official  bond,"  etc.  The  distinction  be- 
tween the  two  cases  Is  obvious.  In  this  case 
the  intention  to  make  it  personal,  and  a  bond 
of  Indemnity,  is  fully  expressed,  and  the  In- 
tention clear. 

The  contention  of  counsel  and  judgment  of 
the  court  that  the  suit  was  wrongly  brought 
by  plaintiff  cannot  be  sustained.  By  the 
Civil  Code  (section  3)  it  is  provided:  "Every 
action  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest  except  as  otherwise 
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provided  In  this  act.H  No  provision  in  the 
act  exempts  this  case  from  its  provisions. 
This  section  has  been  frequently  sustained 
by  the  courts.  See  Bassett  v.  Innian,  7  Colo. 
270,  3  Pac.  383,  where  it  is  said  that  the  as- 
signee of  the  note  and  account  "was  the  real 
party  in  interest,  within  the  meaning  of  the 
Code  of  Civil  Procedure,  even  though  the 
consideration  of  the  assignment  may  have 
been  a  payment  to  the  assignor  after  recov- 
ery In  the  suit  by  the  assignee."  See,  also, 
Walker  v.  Steel,  9  Colo.  388,  12  Pac.  423; 
Limberg  v.  Higenbotham,  11  Colo.  156,  17 
Pac.  481;  Jackson  v.  Hamm,  14  Colo.  61,  23 
Pac.  88;  Bank  v.  Hummel,  14  Colo.  275,  23 
Pac.  986,— where  it  is  said  "  the  real  party  in 
interest'  is  held  to  mean  the  person  in  whom 
the  legal  title  to  the  claim  in  suit  is  vested." 
There  having  been  no  question  of  the  solven- 
cy of  the  treasurer  and  his  sureties,  no  de- 
fault, and  the  treasurer  being  liable  over  for 
the  funds  deposited  with  defendants,  and 
the  bond  having  been  taken  by  the  treasurer 
as  one  of  indemnity,  the  fact  that  the  money 
was  that  of  the  county,  and  upon  its  recov- 
ery by  the  treasurer  must  have  been  paid 
over  to  the  county,  did  not  change  the  status 
of  the  parties,  invest  the  county  with  the 
title  to  the  bond,  nor  divest  the  treasurer. 
See  Bassett  v.  Inman,  supra;  Cummings 
v.  Morris,  25  N.  Y.  625;  Meeker  v.  Claghorn, 
44  N.  Y.  349;  Caulfleld  v.  Sanders,  17  Cal. 
569.  The  court  erred  in  holding  the  county 
to  be  the  "real  party  in  interest,"  and  that 
the  suit  should  have  been  brought  In  its 
name  or  to  its  use. 

Counsel  contend,  and  the  court  seems  to 
have  adopted  the  view,  that  the  transaction 
was  a  loan  or  loans,  consequently  illegal,  un- 
der section  1249,  Mills'  Ann.  St.,  and  that  by 
reason  of  such  illegality  the  security  taken 
by  the  treasurer  passed  to  the  county,  under 
section  1250,  Id.  Such  construction  cannot 
prevail.  The  transactions  were  deposits, 
payable  upon  demand,  without  interest. 
That  the  moneys  were  not  payable  upon 
checks,  but  only  upon  return  of  the  certifi- 
cates in  no  way  alters  the  legal  status. 
Technically,  all  deposits  made  to  banks  are 
loans.  The  identical  money  Is  not  to  be  re- 
turned, and  the  bank  becomes  the  debtor  to 
the  amount  of  the  deposit,  but  it  Is  clear,  as 
before  stated,  that  it  was  not  the  intention 
of  the  legislature  to  prohibit  the  depositing 
of  money  in  banks  for  convenience  in  safe- 
keeping. It  is  the  using  of  public  money  by 
the  officer  for  his  own  gain  that  is  intended 
to  be  reached.  It  Is  the  use  of  money  by  way 
of  loans.  In  Maillard  v.  Lawrence,  16  How. 
251,  it  was  said:  "The  popular  or  received 
import  of  words  furnishes  the  general  rule 
for  the  interpretation  of  public  laws  as  well 
as  of  private  and  social  transactions."  In 
construing  the  identical  statute  before  us. 
the  supreme  court  of  the  state  of  Illinois,  in 
Comstock  v.  Gage,  supra,  said:  "Admitting 
that  a  general  deposit  of  money  with  a  bank 
Is,  in  a  strict  technical  and  legal  sense,  a 


loan,  it  does  not  follow  that  that  Is  the  sense 
and  meaning  of  the  word  as  used  in  the 
statute.  Such  a  deposit  of  money  is  hot,  in 
the  ordinary  and  popular  sense,  a  loan  of 
money,  and  we  are  satisfied  that  the  words 
'loaning'  and  'loan,'  employed  In  the  stat- 
ute, were  used  in  their  popular  sense,  and 
not  in  the  strict  legal  meaning  to  include  a 
bank  deposit."  This  authoritative  construc- 
tion of  the  statute,  of  which  ours  is  a  literal 
copy,  shows  that  section  1249  has  no  appli- 
cation to  this  case.  There  being  no  viola- 
tion of  that  section,  the  provisions  of  sec- 
tion 1250  can  have  no  application,  and  the 
treasurer  -would  not  be  divested  of,  or  the 
county  invested  with,  the  title  to  the  bond 
by  operation  of  law,  and,  not  being  possessed 
of  it  as  the  "real  party  In  Interest,"  no 
action  could  be  maintained  by  the  county, 
or  "to  its  use."  The  bond,  as  one  of  indemni- 
ty, is  in  proper  form.  The  bank  made  de- 
fault In  the  payment  of  the  money.  The 
bond  was  given  to  secure,  and,  by  Its  terms, 
became  operative.  The  deposit  of  the  money 
in  the  bank  was  a  proper  and  legal  consider- 
ation. Comstock  v.  Gage.  We  think  the  al- 
legations in  the  complaint  show  a  cause  of 
action,  that  it  was  properly  brought  in  the 
name  of  plaintiff,  and  that  the  court  erred  In 
sustaining  the  demurrer.  The  judgment  will 
be  reversed,  and  the  cause  remanded.  Re- 
versed. 

(IS  Mont  314) 

BEATTY  v.  MURRAY  PLACER  MIN.  CO. 
(Supreme  Court  of  Montana.  Feb.  11,  1895.) 
Appeal— Absence  op  Bill  op  Exceptions. 
Where  the  record  contains  neither  a  bill 
of  exceptions  nor  a  motion  for  a  new  trial,  the 
question  of  the  sufficiency  of  the  evidence  will 
not  be  considered. 

Appeal  from  district  court,  Jefferson  coun- 
ty; Thomas  J.  Galbraith,  Judge. 

Action  by  George  Beatty  against  the  Mur- 
ray Placer  Mining  Company  and  others. 
There  was  a  judgment  settling  the  rights  of 
the  parties,  and  from  that  part  of  the  judg- 
ment in  favor  of  defendants  Davis,  Thomp- 
son, and  Julia  Reynolds,  as  against  the  Mur- 
ray Placer  Mining  Company,  the  company  ap- 
peals. Affirmed. 

Toole  &  Wallace  and  Massena  Bullard,  for 
appellant   Wade  &  Barrows,  for  respondent. 

HUNT,  J.  The  plaintiff  sued  the  defendant 
the  Murray  Placer  Mining  Company  and  16 
others  to  determine  the  right  to  the  use  of  cer- 
tain waters  of  Beaver  creek,  Jefferson  coun- 
ty and  to  have  established  by  decree  the  rela- 
tive rights  of  all  parties  to  the  suit,  to  the  use 
of  said  waters.  Separate  answers,  claiming 
appropriations  and  use,  were  made  by  the  de- 
fendants Davis,  Thompson,  and  Julia  Rey- 
nolds. The  defendants  Samuel  T.  Hauser, 
Anton  M.  Holter,  John  Murray,  and  H.  D. 
Hauser  jointly  answered,  denying  plaintiff's 
appropriations  at  the  dates  alleged  In  his 
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complaint,  and  the  priority  of  the  same  over 
their  rights,  and  setting  up  prior  rights  in 
certain  of  themselves.  Special  Issues  were 
submitted  to  a  jury,  and  59  questions  an- 
swered by  them.  The  court  revised  these 
findings,  made  certain  modifications,  and  aft- 
erwards entered  a  decree  establishing  the  re- 
spective rights  of  all  parties. 

Upon  May  23,  1802,  the  appellant  filed  Its 
statement  on  appeal,  which  was  afterwards, 
on  the  ISth  of  July,  settled  as  correct  There 
appeare  in  the  record,  between  the  conclusion 
of  the  testimony  of  a  witness  and  the  in- 
structions of  the  court  to  the  Jury,  a  "specifi- 
cation of  errors,"  in  which  are  recited  the 
particulars  wherein  the  evidence  Is  claimed 
to  be  "insufficient  to  sustain  the  findings  of 
the  Jury  and  the  modifications  thereof  by  the 
court  and  the  decree  of  the  court"  so  far  as 
the  same  relate  to  certain  ditches  belonging 
to  certain  of  the  defendants.  The  appeal  In 
the  case  Is  from  the  judgment  In  favor  of 
defendants  Davis,  Thompson,  and  Julia  Rey- 
nolds, adjudging  that  said  defendants  are  en- 
titled to  the  use  of  certain  of  the  waters  of 
Beaver  creek  prior  In  time  to  the  right  and 
appropriation  of  the  appellant  There  is  no 
bill  of  exceptions  in  the  record,  no  motion 
for  a  new  trial,  and  no  order  denying  such  a 
motion.  It  Is  therefore  impossible  for  tbe 
court  to  consider  the  alleged  error  of  Insuffi- 
ciency of  the  evidence  to  sustain  the  findings 
of  the  jury  and  court  Porter  v.  Clark,  0 
Mont  246,  U  Pac.  638;  Mining  Co.  v.  Hayes, 
6  Mont  32,  9  Pac.  681. 

Apx>ellant  in  Its  brief, .  makes  a  point 
against  oral  transfers  of  ditches  and  water 
rights;  but  there  being  nothing  properly  be- 
fore the  court  to  show  that  there  were  any 
such  oral  transfers,  Independent  of  a  transfer 
of  the  land  to  which  the  water  was  appurte- 
nant, It  is  unnecessary  to  pass  upon  the  ques- 
tion raised.  That  a  water  right  is  appurte- 
nant to  tbe  land  upon  which  it  is  used,  and, 
unless  abandonment  Is  proved,  that  a  trans- 
fer of  land  with  Its  appurtenances  conveys 
the  Interest  of  the  grantor  In  any  ditch  or  wa- 
ter right  necessary  to  the  use  and  enjoyment 
of  the  land,  has  been  decided  by  this  court 
Tucker  v.  Jones,  8  Mont  225,  19  Pac.  571; 
Sweetland  v.  Olsen,  11  Mont  27.  27  Pac.  339. 

The  only  other  point  made  by  the  appellant 
Is  that  the  respondents  Davis  and  Thompson 
should  exhaust,  their  prior  claim  to  the  waters 
of  Beaver  creek  from  the  300  inches  "arising 
In  the  bed  of  the  stream  below  the  bead  of 
the  appellant's  ditch,  and  above  the  head  of 
the  ditch  of  said  respondents."  This  cannot 
be  considered,  In  the  absence  of  a  motion  for 
a  new  trial.    See  authorities  above  cited. 

It  Is  presumed  that  the  evidence  supports 
the  findings  and  judgment  and  that  the  In- 
structions were  based  upon  testimony  in  the 
ease.  Broadwater  v.  Richards,  4  Mont  80, 
2  Pac.  544,  546;  Princeton  Mln.  Co.  v.  First 
Nat  Bank,  7  Mont  530, 19  Pac  210;  Lockey 
v.  Horsky.  4  Mont  457,  2  Pac.  19;  Morse  v. 
Swan,  2  Mont  306;  Twell  v.  Twell,  6  Mont 


19,  9  Pac.  537;  Black  v.  Black,  5  Mont  15, 
2  Pac.  817.  The  complaint  supports  the 
judgment  and  the  findings  are  consistent 
therewith.  Chumasero  v.  Vial,  3  Mont  876. 
The  judgment  is  therefore  affirmed.  Af- 
firmed. 

PEMBERTON,  C.  J.,  and  DE  WITT,  Jn 
concur. 

05  Mont.  301) 

FIRST  NAT.  BANK  OF  MISSOULA  v.  BAI- 
LEY, County  Treasurer.1 

(Supreme  Court  of  Montana.    Feb.  11,  1895.) 

Taxation— Bank  Stock— Assessment  to  Bank— 
Correction  bt  Boakd  of  Equaliza- 
tion—Injunction. 

1.  Revenue  Act  March  6,  1891,  §  6,  pro- 
vides that  stockholders  of  banks  must  be  as- 
sessed on  the  value  of  their  shares;  and  that  the 
officers  of  tbe  bunk  shall  furnish  the  assessor 
a  verified  statement  showing  tbe  amount  and 
nnmher  of  shares,  and  the  amount  of  its  sur- 
plus or  reserve  fund,  and  investments  in  real 
estate.  Held,  that  a  printed  assessuieut  list 
such  as  is  required  by  law  to  be  made  out  and 
returned  to  the  assessor,  indorsed  on  tbe  back, 
"Assessment  list  of  property  subject  to  taxa- 
tion, owned,  claimed,  or  in  possession  or  con- 
trol of"  a  certain  bnnk,  containing  a  list  of  the 
real  estate  and  improvements  thereon,  capital 
stock,  surplus,  undivided  profits,  with  the 
amounts  and  value  of  such  property,  and  a  de- 
duction of  one-third  of  its  value  claimed  by 
such  cashier,  is  not  the  statement  required. 

2.  Where  the  assessor  made  an  unauthor- 
ized assessment  of  the  shares  of  bank  stock  to 
the  bnnk,  and  the  bank  did  not  ask  the  board 
of  equalization  to  correct  duch  erroneous  assess- 
ment it  could  not  enjoin  the  collection  of  the 
taxes,  in  the  absence  of  a  valid  excuse  for  its 
failure  to  apply  to  such  board. 

3.  Where  bnnk  stock  is  erroneously  assess- 
ed to  the  bank  instead  of  the  stockholders,  the 
board  of  equalization  may  correct  the  assess- 
ment 

Appeal  from  district  court  Missoula  coun- 
ty; Frank  EL  Woody,  Judge. 

Action  by  the  First  National  Bank  of  Mis- 
soula against  D.  J.  Bailey,  treasurer  of  Mis- 
soula county.  From  a  judgment  for  defend- 
ant plaintiff  appeals.  Affirmed. 

This  is  a"n  action  for  an  injunction  to  en- 
join the  collection  of  taxes.    Plaintiff,  in  Its 

complaint  alleges  that  on  the  day  of 

 ,  1893,  In  accordance  with  section  6  of 

"An  Act  Concerning  Revenue,"  of  the  Laws 
of  Montana,  approved  March  6,  1891,  it  fur- 
nished the  assessor  of  Missoula  county  a 
verified  statement  of  the  amount  and  num- 
ber of  shares  of  the  capital  stock  of  said 
bank,  its  surplus  and  reserve  fund,  and  the 
amount  of  its  investments  in  real  estate,  a 
copy  of  said  statement  being  attached  to  the 
complaint  as  Exhibit  A,  and  made  part 
thereof;  that  the  books  of  said  bank  show 
the  names  of  all  the  shareholders,  their  resi- 
dences, and  tbe  number  of  shares  owned  by 
each;  that  said  books  were  at  all  times  open 
to  the  Inspection  of  said  assessor,  to  aid  him 
in  assessing  said  shareholders;  that  the  veri- 
fied statement  aforesaid  was  furnished  to 
said  assessor  by  the  bank,  to  aid  him  in  oa- 


•  Rehearing  denied.  ^ 
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certalnlrfg  the  number  of  shares  of  the  stock 
of  said  bank,  fixing  the  value  that  the  same 
should  be  assessed  to  the  individual  share- 
holders; that  the  assessor  did  not  use  the 
same  for  the  purpose  for  which  it  was  fur- 
nished, but  entered  and  returned  the  same 
as  the  assessment  against  said  bank  for  the 
full  amount  thereof,  to  wit,  $470,000;  that 
it  had  no  notice  or  knowledge  that  said  as- 
sessment had  been  made  against  it  until 
after  the  board  of  equalization  of  said  coun- 
ty had  met  and  adjourned,  after  equalizing 
the  taxes  for  the  year  1893,  nor  until  after 
the  tax  lists  for  that  year  had  been  certified 
to  the  treasurer  of  said  county,  and  only  re- 
ceived notice  thereof  when  the  treasurer 
notified  It  to  pay  taxes  on  said  amount;  that, 
having  received  no  notice  of  said  assessment, 
it  did  not  appear  before  the  board  of  equal- 
ization for  the  purpose  of  having  the  same 
corrected;  that,  having  declined  to  pay  said 
taxes,  the  treasurer  of  said  county  adver- 
tised all  of  the  real  estate  of  plaintiff  for 
sale,  for  the  whole  amount  of  taxes  assessed 
against  it  on  said  amount  of  $470,000;  that 
plaintiff  protested  In  writing  against  the  al- 
leged illegality  of  said  assessment  and  the 
sale  of  said  property  for  taxes;  that  said 
protest  was  served  on  the  treasurer  of  said 
county  before  the  day  of  sale,  but  that  said 
treasurer,  disregarding  said  protest,  Is  threat- 
ening to  sell,  and  will  sell,  said  property, 
unless  enjoined  from  so  doing;  that  said 
assessor  did  not  assess  to  the  shareholders 
the  value  of  the  number  of  shares  owned  by 
each,  but  assessed  the  whole  thereof,  with 
the  other  property  contained  in  said  verified 
statement,  to  the  plaintiff;  that  plaintiff,  on 
the  1st  day  of  December,  1893,  offered  to  pay 
said  treasurer  the  sum  of  $1,512.50,  the 
amount  of  taxes  due  on  the  real  estate  of 
said  bank;  that  the  treasurer  refused  to  ac- 
cept the  same;  that  plaintiff  is  now  willing 
to  pay  said  amount  of  taxes  due  on  said  real 
estate;  that  said  treasurer  has  advertised 
for  sale,  and  will  sell,  the  real  estate  of  the 
plaintiff  for  the  whole  amount  of  taxes  as- 
sessed against  the  capital  stock,  surplus,  and 
undivided  profits,  and  real  estate  of  plaintiff, 
unless  enjoined  by  the  court.  An  order  to 
show  cause  why  an  Injunction  should  not 
issue  was  made,  with  temporary  restraining 
order.  The  defendant  demurred  to  the  com- 
plaint of  plaintiff,  on  the  ground  that  it  did 
not  state  facts  sufficient  to  entitle  It  to  the 
relief  demanded,  or  any  relief.  The  demur- 
rer was  sustained  by  the  court,  an  injunc- 
tion denied,  the  temporary  restraining  order 
vacated,  and  plaintiff's  complaint  dismissed. 

Marshall  &  Corbett,  for  appellant  J.  M. 
Dixon,  H.  J.  Haskell,  Ella  L.  Knowles,  and 
J.  O.  Denny,  for  respondent. 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  The  verified  statement  which  plain- 
tiff claims  in  its  complaint  It  furnished  the 
assessor  to  aid  him  in  ascertaining  the  num- 


ber of  shares  of  the  stock  of  the  bank,  and 
In  fixing  the  value  at  which  the  same  should 
be  assessed  to  the  Individual  shareholders, 
is  attached  to  the  complaint  as  an  exhibit, 
and  made  part  of  the  pleading.  This  pa- 
per Is  an  assessment  list,  such  as  Is  required 
by  law  to  be  made  out  and  returned  to  the 
assessor.  It  is  printed,  and  on  the  back 
thereof  Is  this  Indorsement:  "Assessment 
list  of  property  subject  to  taxation,  owned, 
claimed,  or  In  possession  or  control  of  First 
National  Bank  at  12  m.,  on  the  first  Monday 
of  March,  1893;"  and  is  sworn  to  by  the 
cashier  of  the  plaintiff  bank.  This  list  con- 
tains a  list  of  the  real  estate,  improvements 
thereon,  capital  stock,  surplus,  and  undivided 
profits,  with  the  amounts  and  value  of  all 
of  said  property,  with  a  deduction  of  one- 
third  of  the  value  thereof  claimed  by  the 
cashier.  From  an  inspection  of  this  tax  list, 
which  is  a  part  of  the  complaint,  we  think 
It  cannot  be  held  that  It  is  simply  a  "verified 
statement,"  to  aid  the  assessor  in  assessing 
the  individual  shareholders,  as  claimed  by 
plaintiff. 

Section  6  of  the  revenue  law,  approved 
March  6,  1891,  Is  as  follows: 

"Sec.  6.  The  stockholders  In  every  bank  or 
banking  association  organized  under  the  au- 
thority of  this  state  or  the  United  States, 
must  be  assessed  and  taxed  on  the  value  of 
their  shares  of  stock  therein,  In  the  county, 
town,  city  or  district  where  such  bank  or 
banking  association  is  located,  and  not  else- 
where, whether  such  stockholders  reside  in 
such  place  or  not  To  aid  the  assessor  in 
determining  the  value  of  such  shares  of 
stock,  the  cashier  or  other  accounting  ofllcer 
of  every  such  bank  must  furnish  a  verified 
statement  to  the  assessor,  showing  the 
amount  and  number  of  shares  of  the  capital 
stock  of  each  bank,  the  amount  of  its  sur- 
plus or  reserve  fund,  the  amount  of  Invest- 
ments In  real  estate,  which  real  estate  must 
be  assessed  and  taxed  as  other  real  estate." 

It  may  be  conceded  that  the  assessment  of 
the  capital  stock  of  the  bank  to  and  as  the 
property  thereof  was  unauthorized  in  this 
case,  under  said  section.  The  bank  had  a 
right  to  object  to  this  assessment  But  it 
appears  that  it  returned  in  its  list  of  prop- 
erty for  taxation  its  capital  stock  as  prop- 
erty owned,  possessed,  or  controlled  by  it; 
and,  if  It  objected  or  desired  to  object  to 
being  thus  assessed,  It  should  have  gone  be- 
fore the  board  of  equalization,  and  had  the 
correction  made. 

It  Is  contended  by  appellant  that  the  board 
of  equalization  had  no  authority  to  make 
this  correction.  It  Is  the  duty  of  this  board 
to  "examine  the  assessment  book,  and  adjust 
and  equalize  the  valuation  of  the  taxable 
property  of  the  county."  We  do  not  think  it 
can  be  successfully  contended  that  under 
the  law,  this  board  has  no  authority  to  cor- 
rect an  assessment  when  property  has  been 
assessed  to  a  party  which  he  does  not  own, 
or  when  there  has  been  a  double  assessment, 
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or  property  exempt  from  taxation  has  been 
assessed,  etc.  Tbe  most  that  can  be  said  in 
this  case  is  that  property  bos  been  assessed 
to  plaintiff  which  it  claims  it  does  not  own, 
and  therefore  not  liable  for  the  taxes  there- 
on. If  such  be  tbe  fact,  the  plaintiff  should 
have  gone  before  the  board  of  equalization 
for  relief.  In  its  complaint  it  gives  no  suffi- 
cient reason  for  not  doing  so.  This  court 
held  in  Railroad  Co.  v.  Patterson,  10  Mont 
90.  24  Pac  704,  that  a  complaint  seeking  to 
enjoin  the  collection  of  a  tax,  on  the  ground 
of  irregularity  or  illegality  in  the  assess- 
ment thereof,  which  did  not  show  that  tbe 
complainant  bad  first  sought  relief  before 
the  board  of  equalization,  was  bad  on  de- 
murrer. See,  also,  authorities  cited  in  that 
case.  In  Bourne  v.  Boston,  2  Gray,  494,  Mr. 
Justice  Bigelow  says:  "The  plaintiff  was 
not  legally  taxable  for  tbe  property  held  by 
him  as  trustee,  but  he  was  taxable  for  the 
property  of  his  ward  in  the  city  of  Boston, 
and  therefore  a  portion  of  the  tax  which  in 
this  action  be  seeks  to  recover  back  was 
rightly  assessed  to  him.  This  would  seem 
to  bring  the  case  within  the  principle,  now 
well  settled  by  the  authorities,  that  where 
a  person  is  liable  to  taxation  for  personal 
and  real  estate  in  a  city  or  town,  his  sole 
remedy,  for  an  overtaxation,  caused  by  an 
excessive  valuation  of  his  property,  or  by 
Including  In  the  assessment  property  of 
which  he  is  not  the  owner  or  for  which  be 
Is  not  liable  to  taxation,  is  by  an  application 
to  the  assessors  for  an  abatement"  It  seems 
to  be  the  well-settled  rule  that  when  the  law 
has  provided  boards  of  equalization,  with 
power  to  adjust  or  correct  assessments,  par- 
ties being  dissatisfied  with  the  assessment 
of  their  property  must  apply  to  them,  in 
the  first  instance,  for  relief,  and  that  courts 
of  equity  will  not  interfere  by  Injunction  to 
restrain  an  Irregular  or  illegal  assessment 
until  such  relief  has  been  sought  and  denied. 
In  Stanley  v.  Supervisors,  121  U.  S.  560,  7 
8up.  Ct  1234,  the  supreme  court  says:  "To 
these  boards  of  revision,  by  whatever  name 
tbey  may  be  called,  the  citizen  must  apply 
for  relief  against  excessive  and  Irregular 
taxation  when  the  assessing  officers  had  Ju- 
risdiction to  assess  the  property."  See  High, 
Inj.  (3d  Ed.)  485,  and  authorities  cited. 

Courts  of  equity  are  very  reluctant  to  In- 
terfere by  injunction  with  the  collection  of 
the  revenue  of  the  government,  and  will  not 
do  so  except  In  cases  when  the  party  has  no 
proper  relief  at  law.  The  plaintiff  having 
returned  its  list  of  property  that  it  did  own 
for  taxation,  and  having  included  in  such 
list  property  that  it  did  not  own,  and  for 
the  taxation  of  which  it  was  not  liable,  ac- 
cording to  the  well-settled  rule,  should  have 
applied  to  the  board  of  equalization  to  cor- 
rect said  list  and  for  relief  from  tbe  pay- 
ment of  tbe  taxes  of  which  it  now  complains; 
and,  having  failed  so  to  do,  it  Is  not  entitled 
to  the  equitable  relief  prayed  for  in  its  com- 
plaint   It  is  conceded  by  the  appellant  that 


its  bank  stock  was  subject  to  taxation  pro-, 
vided  it  was  taxed  aa  tbe  property  of  the 
Individual  shareholders.  It  is  not  contend- 
ed that  any  unjust  discrimination  as  between 
this  bank  stock  and  other  moneyed  capital 
In  the  state  has  been  made  in  the  taxation 
thereof. '  It  can  only  be  contended  that  the 
assessment  was  illegal,  in  that  the  capital 
stock  was  assessed  to  the  bank  instead  of  the 
individual  shareholders.  To  correct  this  Ir- 
regularity, it  was  the  duty  of  plaintiff  to 
apply  to  the  board  of  equalization.  Meyer 
v.  Rosenblatt  78  Mo.  405;  Oterl  v.  Parker. 
42  La.  Ann.  374,  7  South.  570;  Board  of 
Com'rs  v.  Searight  Cattle  Co.  (Wyo.)  31  Pac. 
268;  Meade  v.  Haines  (Mich)  45  N.  W.  880. 
We  think  no  error  has  been  shown  in  the 
action  of  the  court  below.  The  judgment  is 
affirmed.  Affirmed. 

DB  WITT  and  HUNT,  JJ.,  concur/ 


(IS  Mont  2W») 

McANDREWS  v.  MONTANA  UNION  BY. 
CO. 

(Supreme  Court  of  Montana.    Feb.  11, 1805.) 

Isjdrt  to  Railroad  Emplote— Detectivb  Hand 
Cab— Assumption  or  Risk— Contbib- 

UTORT  NeGLJGBNCB. 

In  an  action  by  a  section  hand  for  inju- 
ries doe  to  defects  in  a  hand  car  on  which  he 
was  riding,  causing  it  to  jump  the  tracks  while 
crossing  a  bridge,  itf  was  shown  that  plaintiff 
knew  of  such  defects,  and  informed  his  superi- 
ors, but  continued  to  use  the  car  on  being  told 
merely  that  request  had  been  made  for  a  new- 
car,  and  being  directed  to  use  the  one  at  hand 
with  great  care  until  the  new  one  came.  It  wns 
also  shown  that  the  oar  was  obviously  danger- 
ous, and  that  plaintiff  had  seen  it  leave  thr 
tracks,  when  going  at  a  much  less  rate  of  speed 
than  it  had  acquired  at  tbe  time  of  the  accident. 
Held,  that  plaintiff  could  not  recover. 

Appeal  from  district  court,  Silver  Bow 
county;  J.  J.  McHallon,  Judge. 

Action  by  Michael  McAndrews  against  tbe 
Montana  Union  Railway  Company.  From 
a  judgment  for  plaintiff,  and  an  order  de- 
nying a  new  trial,  defendant  appeals.  Re- 
versed. 

This  Is  an  action  for  damages  for  personal 
Injuries.  Tbe  plaintiff  states  in  -his  com- 
plaint that  on  the  29th  day  of  August  1889, 
and  prior  thereto,  he  was  employed  by  and 
was  in  the  service  of  the  defendant  as  a 
section  hand;  that  on  that  day  he  was  em- 
ployed, with  others.  In  repairing  the  road- 
bed of  the  defendant;  that  the  headquarters 
of  the  section  on  which  he  wns  working 
were  at  Garrison;  that  the  section  he  was 
working  on  was  south  from  that  point  about 
five  miles;  that  he,  with  bis  coeroployes, 
had  to  travel  over  their  section  to  and  from 
their  work  on  a  hand  car  furnished  for  that 
purpose  by  the  defendant;  that  it  was  the 
duty  of  the  defendant  to  furnish  for  said 
purpose  a  good,  safe,  and  secure  hand  car; 
that  the  defendant  failed  in  tbe  discbarge 
of  its  duty  in  this  respect,  and.  instead,  fur- 
nished knowingly  an  unsafe,  defective,  In- 
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sufficient,  and  dangerous  hand  car;  that 
said  hand  car  had  been  so  unsafe  for  some 
time;  that  about  15  days  prior  to  said  20th 
day  of  August,  1889,  plaintiff  informed  de- 
fendant and  the  foreman  of  the  section  of 
the  defective  and  dangerous  condition  of 
said  hand  car;  that  he  requested  that  said 
hand  car  be  repaired  or  a  safe  one  furnish- 
ed; that  defendant  promised  to  comply  with 
said  request,  and  ordered  plaintiff  to  go  on 
and  use  said  car  in  the  meantime;  that,  be- 
lieving said  promise  would  be  speedily  ful- 
filled by  defendant,  plaintiff  continued  in 
said  employment  and  use  of  said  hand  car 
with  great  and  extraordinary  care;  that  by 
the  exercise  of  such  care  he  and  his  coem- 
ployes  were  enabled  to  use  said  car  until 
the  29th  day  of  August,  1889,  without  acci- 
dent or  injury;  that  on  said  day,  when  he 
was  ordered  by  said  foreman  to  use  said 
hand  car  in  his  employment,  plaintiff  again 
objected,  on  account  of  the  dangerous  con- 
dition thereof,  to  doing  so,  but  was  again 
assured  by  said  foreman  that  a  good  car 
would  soon  be  furnished,  and,  relying  on 
said  promise,  he  did  use  the  same;  that  on 
said  day,  while  returning  from  his  work  on 
said  hand  car,  and  while  exercising  great 
care  in  the  use  thereof,  in  crossing  a  bridge, 
said  car  left  the  track,  without  any  fault  of 
plaintiff,  on  account  of  its  defective  and 
dangerous  condition;  that  plaintiff  was  then 
and  there  thrown  from  Said  car,  and  off  the 
said  bridge,  a  distance  of  about  40  feet,  and 
greatly  injured  thereby.  The  complaint  also 
contains  allegations  as  to  the  nature  and  ex- 
tent of  the  injuries  sustained  by  plaintiff. 
The  answer  of  defendant  denies  the  allega- 
tions of  the  complaint,  except  as  to  plaintiff's 
employment  by  defendant.  The  defendant 
alleges  that  plaintiff  had  been  using  the 
hand  car  in  question  for  a  long  time  prior  to 
the  day  on  which  he  was  Injured;  that  he 
was  perfectly  familiar  with  its  condition, 
and  that,  with  a  full  knowledge  of  its  dan- 
gerous condition,  he  voluntarily  used  the 
same,  and  was  not  Induced  to  use  it  on  ac- 
count of  any  promise  by  defendant  or  the 
foreman  to  repair  said  hand  car  or  procure 
a  safe  one.  On  the  trial  the  plaintiff  ob- 
tained a  verdict  for  $5,000,  for  which  sum 
judgment  was  rendered.  From  this  judg- 
ment, and  an  order  denying  a  motion  for  a 
new  trial,  this  appeal  is  prosecuted. 

Geo.  Haldorn  and  J.  S.  Shropshire,  for  ap- 
pellant J.  W.  Cotter,  for  respondent. 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  The  appellant  contends  that  the  ver- 
dict Is  not  supported  by  the  evidence,  in 
that  It  appears  from  the  evidence  of  the 
plaintiff,  clearly,  that  if  the  hand  car  was 
defective  and  dangerous,  the  plaintiff  had 
full  knowledge  thereof;  that  he  used  It  vol- 
untarily; that  he  did  not  use  It  with  proper 
care;  that  he  never  refused  to  use  the  car, 
and  that  no  threats  or  inducements  were 


used  by  the  defendant  or  the  foreman  to  in- 
duce him  to  use  it  This  contention  requires 
an  examination  of  the  testimony  offered  by 
the  Dlaintiff. 

It  appears  from  the  plaintiff's  own  testi- 
mony that  he  was  a  man  of  considerable  ex-- 
perlence  In  the  kind  of  work  he  was  em- 
ployed in  doing  at  the  time  he  was  injured, 
he  having  been  engaged  In  this  character  of 
work  for  about  three  years  before  this.  He 
states  in  his  complaint  that  the  car  was  de- 
fective and  dangerous,  and  that  about  15 
'  days  before  the  accident  he  so  informed  the 
foreman.  He  swears  that  on  the  day  of  the 
accident  and  just  before  it  occurred,  he 
told  the  foreman  "that  the  car  was  unsafe, 
and  that  he  was  afraid  it  would  kill  some- 
body," and  that  the  foreman  replied:  "Get 
on  that  car.  It  Is  all  right  We  will  soon 
get  a  new  one."  In  another  place  he  says: 
"The  foreman  said  he  was  going  to  get  a 
new  car  in  a  few  days.  He  told  me  to  get 
on  the  car,  and  use  It  as  carefully  as  we 
could,  and  get  along  the  best  we  could."  In 
describing  the  condition  of  the  car  at  the 
time  he  was  using  it  the  plaintiff  says: 
"As  to  what  was  the  trouble  with  the  car,  as 
near  as  I  can  judge,  she  used  to  wabble. 
Her  boxes  were  too  loose,  and  she  would 
wabble  from  one  side  to  the  other,  and  she 
was  too  loose,  and  out  of  running  order. 
Furthermore,  there  was  no  brake  on  the 
car;  that  Is,  that  could  be  used.  It  was  an 
old  car,  and,  In  fact  I  couldn't  even  find  the 
date  on  it,  or  the  number  of  It  It  was  an 
old  car,  being,  I  guess,  used  for  many 
years.  I  couldn't  say  how  many.  Her 
wheels  were  what  I  would  call  'wood  and 
Iron,'  and  here,  where  the  Iron  runs  out 
from  where  it  is  on  the  axle,  the  wood  was 
loose;  the  wheels  were  wood,  along  with 
the  Iron  Inside  the  Iron,  and  where  the 
wood  fastened  into  the  boxing  around  the 
axle  some  of  the  wood  was  loose,  and  would 
work  In  and  out  That  was  the  car  that  I 
was  on  the  morning  that  I  was  Injured." 
The  plaintiff  also  swears  that  he  had  heard 
of  this  car  jumping  the  track  before  this, 
and  on  one  occasion  it  jumped  the  track 
when  he  was  present  when  the  evidence 
shows  it  was  being  run  at  about  four  miles 
an  hour.  At  the  time  of  the  accident  plain- 
tiff says,  they  were  not  going  any  "faster 
than  between  five  and  seven  miles  an  hour, 
as  far  as  he  could  judge."  The  plaintiff  says 
that  when  he  was  told  to  get  on  the  car  by 
the  foreman  he  could  not  say  whether  the 
car  was  all  right  or  not  but  supposed  the 
foreman  knew  more  about  It  than  he  him- 
self did,  because  he  was  foreman,  and  was 
supposed  to  know  more  about  it  than  he  did. 
This  Is  substantially  all  that  plaintiff's  testi- 
mony shows  that  the  foreman  did  or  said  to 
Induce  him  to  use  the  car. 

Martin  McManimee,  the  section  foreman, 
was  introduced  as  a  witness  on  the  part  of 
the  plaintiff.  He  and  plaintiff  are  cousins. 
His  testimony  corroborates  that  of  plaintiff. 
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in  the  main,  as  to  the  condition  of  the  car. 
He  says  plaintiff,  just  before  the  accident 
spoke  to  him  about  the  car,  saying  it  was 
not  safe.  He  says:  "I  told  him  we  had  to 
do  the  best  we  could.  I  told  him  to  get  on 
the  car,  and  go  to  Garrison.  I  expected 
that  any  time"  In  another  place  he  says: 
"The  condition  of  the  car  on  which  McAn- 
drews  was  riding  that  morning  was  that  for 
months  before  it  was  not  fit  for  any  white 
man  to  put  it  on  a  track."  In  another  place 
this  witness  says:  "McAndrews  had  com- 
plained about  this  car,  and  all  the  men  on 
that  section  had  made  the  same  complaint 
It  had  frequently  left  the  track  with  me  be- 
fore this  accident  It  is  easy  for  any  man 
to  know  how  she  would  leave  the  track." 
He  says  the  axle  was  bent  He  says,  at 
the  time  of  the  accident  "she  was  running, 
perhaps,  between  six  and  seven  and  eight 
miles  an  hour;  not  faster."  It  appears  that 
there  were  two  cars  on  the  track  going  to 
Garrison  at  the  time  of  the  accident;  that 
plaintiff  was  on  and  in  charge  of  the  front 
car,  and  the  foreman  in  charge  of  the  other; 
that  the  cars  were  running  very  closely  to- 
gether—so closely  that  they  frequently  struck 
each  other— before  the  accident  He  says 
that  this  car  left  the  track  with  him  once, 
about  two  weeks  before  the  accident,  going 
at  the  rate  of  not  more  than  four  miles  an 
hour,  and  that  plaintiff  was  present  He 
says  the  car  had  a  "bent  axle,"  and  "was 
out  of  repair  in  every  shape  from  the  first 
day  she  came  to  Garrison."  McManimee 
further  testifies:  "When  McAndrews  com- 
plained, I  told  him  that  Sawyer  always  told 
me  that  he  would  send  a  new  car  as  soon  as 
he  could  get  one,  and  to  get  along  the  best 
he  could  until  such  time.  Sawyer  told  me 
be  would  send  a  new  car  as  soon  as  he  could. 
I  did  not  know  when  he  would  send  it  I 
ordered  McAndrews  to  go  ahead  anyhow, 
and  use  the  car.  I  did  not  threaten  to  dis- 
charge him  if  he  did  not  use  the  car."  He 
further  swears  that  he  never  in  his  life  "told 
a  man  that  he  would  have  to  take  his  time  if 
he  did  not  use  a  car."  Again,  this  witness 
says:  "Several  times  before  this,  McAn- 
drews had  said  that  the  car  was  unsafe, 
which  I  knew,  but  he  never  refused  to  use 
it;  that  is,  straight  out  refused;  he  always 
grumbled  a  little."  In  answer  to  a  question, 
this  witness  says  he  did  not  order  plaintiff  to 
take  this  car  against  his  will,  for  he  says: 
"I  couldn't  order  any  man  against  his  will." 

From  the  foregoing  statement  of  the  evi- 
dence offered  by  the  plaintiff,  it  Is  evident 
that  he  had  full  knowledge  of  the  condition, 
of  the  car  at  the  time  bf,  and  for  a  long  time 
prior  to,  the  accident  and  that  he  continued 
to  use  It  knowing  that  it  was  dangerous  to 
do  so.  This  would  certainly  be  a  bar  to  his 
right  of  recovery  unless  he  has  shown  that 
the  defendant  promised  to  get  a  new  car.  and 
held  out  to  him  some  sufficient  inducement 
or  assurance  to  continue  to  use  the  car  in 
Its  defective  condition,  and  that  he  did  con- 


tinue to  use  it  on  account  of  such  Induce- 
ment or  assurance.  It  is  claimed  by  plain- 
tiff that  the  foreman  having  promised  to  se- 
cure a  new  car  in  place  of  the  defective  one, 
and  having  told  him  to  go  ahead,  use  the 
old  one,  and  do  the  best  he  could,  exercising 
proper  care  in  the  use  thereof,  constitutes 
such  promise  to  get  a  new  car,  and  such  an 
inducement,  as  justified  him  in  continuing  to 
use  the  dangerous  one.  The  law  governing 
this  contention  is  thus  stated  by  Mr.  Justice 
Harlan  in  Hough  v.  Railway  Co.,  100  U.  S. 
213:  "There  can  be  no  doubt  that  where  a 
master  has  expressly  promised  to  repair  a 
defect,  the  servant  can  recover  for  an  in- 
Jury  caused  thereby  within  such  a  period 
of  time  after  the  promise  as  It  would  be  rea- 
sonable to  allow  for  its  performance,  and, 
as  we  think,  for  an  injury  suffered  within 
any  period  which  would  not  preclude  all 
reasonable  expectation  that  the  promise 
might  be  kept"  But  this  rule  is  a  qualified 
one.  If  the  machinery  is  not  only  defective, 
but  so  obviously  dangerous  that  no  ordinarily 
prudent  man  would  assume  the  risk  of  using 
it  and  the  employe  does  use  it,  knowing  its 
absolutely  and  obviously  dangerous  condi- 
tion, and  the  dangers  of  using  it,  the  master 
is  not  liable,  notwithstanding  the  promise  to 
remedy  the  defect  This  qualification  to  the 
rule  is  well  stated  In  Railway  Co.  v.  Watson, 
114  Ind.  20,  14  N.  B.  721,  and  15  N.  E.  824, 
in  the  following  language:  "Where  an  em- 
ploye knows  that  the  danger  is  great  and  im- 
mediate, such  as  a  reasonably  prudent  man 
would  not  assume,  he  cannot  recover  for  an 
injury,  even  though  he  remained  in  the  em- 
ployer's service  in  reliance  upon  the  latter's 
promise  to  remedy  the  defects  which  pro- 
duced the  danger."  Railway  Co.  v.  Watson, 
114  Ind.  20,  14  N.  E.  721,  and  15  N.  B.  824; 
2  Thomp.  Neg.  1011;  Patterson  v.  Railroad 
Co.,  76  Pa.  St  389;  Kane  v.  Railroad  Co., 
128  U.  S.  91,  9  Sup.  Ct  16;  Furnace  Co.  v. 
Abend,  107  111.  45. 

The  plaintiff  in  this  case  testifies  that  he 
knew  the  condition  of  the  car;  said  some- 
body would  get  killed  using  it;  he  had 
known  Its  condition  for  a  long  time;  re- 
mained in  the  defendant's  service  long  after 
the  alleged  promise  to  get  a  new  car;  had 
seen  the  car  jump  the  track  going  at  a  rate 
not  faster  than  four  miles  an  hour;  says  the 
foreman  told  him  to  use  the  car  with  great 
care,  and  do  the  best  he  could  until  he  could 
get  a  new  one;  he  never  refused  to  use  the 
car;  he  was  never  threatened  to  be  dischar- 
ged if  he  did  not  use  it  McManimee,  plain- 
tiff's cousin,  says  the  car  was  so  defective 
that  anybody  could  see  It;  "that  no  white 
man  would  put  it  on  a  track";  that  he  told 
plaintiff  to  use  it  and  to  do  the  best  he 
could,  using  great  care,  until  he  could  get 
a  new  one.  Notwithstanding  plaintiff's 
familiarity  with  the  condition  of  the  car, 
his  knowledge  of  the  fact  that  It  had  jumped 
the  track  going  at  a  rate  not  to  exceed  four 
miles  an  hour,  on  the  morning  of  the  acci- 
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dent,  immediately  after  saying- the  car  was 
so  dangerous  that  it  would  kill  somebody, 
he  got  on  the  car,  in  charge  thereof,  and 
propelled  It,  at  a  rate  of  speed  somewhere 
between  five  and  eight  miles  an  hour,  over 
the  bridge  where  the  car  left  the  track,  and 
he  incurred  his  injuries.  From  this  view  we 
fail  to  see,  and  are  unable  to  find  from  the 
evidence,  any  support  for  the  contention  that 
he  was  induced  to  remain  in  the  service  of 
defendant  and  use  the  dangerous  car  by  the 
promise  or  assurance  of  the  foreman  to  fur- 
nish a  new  one  as  soon  as  he  could  get  it. 
And,  further,  it  appears,  if  he  did  so,  that  he 
disregarded  the  admonition  of  the  foreman 
to  exercise  extraordinary  care  in  the  use  of 
the  car,  and  that  he  was  guilty  of  contrib- 
utory negligence  in  propelling  this  dangerous 
car  at  such  a  rate  of  speed  in  going  over  a 
bridge  40  feet  high,  where  the  accident  oc- 
curred. There  are  many  authorities  that 
hold  that  where  an  employe,  having  knowl- 
edge of  the  defective  condition  of  machinery 
with  which  he  is  required  to  work,  gives  no- 
tice of  such  defective  condition  to  the  em- 
ployer, and  is  induced  to  remain  by  the 
promise  of  the  employer  to  repair  the  same, 
he  may  recover  for  injuries  sustained,  not- 
withstanding his  knowledge  of  the  condition 
of  such  machinery,  especially  where  the  dan- 
ger Is  not  absolute  and  Immediate.  But  in 
many  of  such  cases  the  right  to  recover  is 
based  upon  the  express  promise  to  repair. 
But  we  think  the  evidence  in  the  case  at 
bar  does  not  bring  it  within  this  rule.  In 
the  case  at  bar  there  was  no  express  promise 
to  repair,  or  get  a  new  car,  and  no  such  as- 
surance or  promise  to  do  so  was  relied  upon 
by  plaintiff.  The  most  that  can  be  said  is 
that  the  foreman  informed  plaintiff  that  he 
had  asked  for  a  new  car,  that  he  expected  it 
at  any  time,  and  directed  the  plaintiff  to 
use  the  car  in  question,  with  great  care,  un- 
til he  could  get  a  new  one.  Besides,  we 
think  the  evidence  very  clearly  shows  that 
plaintiff  Was  guilty  of  such  recklessness  in 
the  use  of  the  car,  especially  in  the  manner 
in  which  he  was  using  it  at  the  time  of  the 
accident,  as  no  reasonably  prudent  man 
would  be  guilty  of,  knowing,  as  he  did,  its 
dangerous  condition;  and  that,  by  such  ac- 
tion, he  so  far  contributed  to  his  own  injury 
as  to  defeat  his  right  of  recovery  in  this 
case.  The  plaintiff  knew  perfectly  the  de- 
fective and  dangerous  condition  of  the  car, 
and  the  risk  he  assumed  in  using  it.  He 
could  not  shut  his  eyes  to  these  well-known 
things,  and  recover  for  injuries  sustained  by 
reason  of  his  want  of  ordinary  prudence. 
Knowing  the  condition  of  the  car,  as  plaintiff 
did,  no  reasonably  prudent  person  would 
have  assumed  the  risk  of  using  the  same  in 
the  manner  plaintiff  did,  even  upon  any  prom- 
ise made  to  furnish  a  new  car  by  the  fore- 
man. The  plaintiff  cannot  recklessly  use 
dangerous  machinery,  and  assume  recklessly 
the  risk  of  so  doing,  and  then  recover  on  the 
promise  of  defendant  to  repair  or  furnish 


new  machinery,  if  such  promise  had  been 
made. 

It  is  unnecessary  to  consider  other  assign- 
ments of  error  in  this  case,  especially  those  as 
to  the  instructions.  As  the  Instructions  for 
the  plaintiff  were  given  upon  the  theory  that 
the  evidence  was  sufficient  to  authorize  a 
recovery,  they  were  erroneous.  We  think  the 
court  erred  in  overruling  the  motion  for  a 
new  trial.  The  judgment  is  reversed,  and 
cause  remanded  for  new  trial.  Judgment  re- 
versed. 

HUNT,  J.,  concurs.  DE  WITT,  J.,  having 
been  of  counsel,  did  not  sit  in  the  case. 


(15  Mont.  253) 
SPALDING  v.  HERSHFIELD. 
(Supreme  Court  of  Montana.    Feb.  4,  1895.) 
Devise  in  Lieu  of  Dowkr. 
Under  Sess.  Acts  1876,  p.  64,  8  6,  provid- 
ing that  every  devise  of  lands  shall  be  a  bar  to 
the  widow's  claim  of  "dower  in  land,"  in  case 
she  takes  under  the  will,  unless  otherwise  ex- 
pressed in  the  will,  such  devise  is  a  bar  to  dow- 
er in  lands  conveyea  by  the  husband  alone  dur- 
ing their  marriage. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Horace  R.  Buck,  Judge. 

Action  by  Sarah  E.  Spalding,  formerly 
Sarah  E.  Curtis,  against  Aaron  Hershfleld. 
From  a  judgment  for  defendant  on  the  plead- 
ings, plaintiff  appeals.  Affirmed. 

This  is  an  action  for  dower.  Plaintiff,  in 
her  complaint,  states  that  she  was,  prior  to 
the  10th  day  of  May,  1884,  the  lawful  wife  of 
one  D.  W.  Curtis;  that  on  said  day  said 
Curtis  died;  that  said  Curtis,  during  his  life- 
time, and  during  the  time  plaintiff  was  his 
wife,  was  seised  of  an  estate  of  inheritance, 
namely,  an  estate  In  fee  simple  of  certain 
real  estate,  described  In  her  complaint;  that 
during  his  lifetime,  and  while  plaintiff  was 
his  wife,  said  Curtis  conveyed  by  deed  said 
real  estate,  in  fee  simple,  to  one  Michael 
Carr;  that  the  plaintiff  never  joined  In  the 
execution  of  said  conveyance,  nor  ever  in 
any  manner  conveyed  or  relinquished  any 
right  in  said  property;  that  plaintiff,  ever 
since  the  death  of  said  Curtis,  has  been  enti- 
tled to  dower  In  said  real  estate,  and  that 
the  same  has  never  been  assigned  to  her; 
that  on  the  2d  day  of  June,  1890,  said 
Michael  Carr  by  deed  conveyed  a  portion  of 
said  real  estate— which  portion  Is  described 
in  the  complaint— In  fee  simple  to  the  de- 
fendant, as  trustee  for  unknown  persons; 
that  said  defendant  has  ever  since  been,  and 
now  is,  seised  and  possessed  of  said  portion 
of  said  real  estate.  The  answer  of  defend- 
ant does  not  deny  that  plaintiff  and  said 
Curtis  were  husband  and  wife,  or  that  said 
Curtis  was  seised  of  the  real  estate  describ- 
ed, or  that  he  conveyed  it,  as  alleged,  in  his 
lifetime,  and  while  plaintiff  was  his  wife, 
or  that  plaintiff  never  joined.  In  the  execution 
of  the  conveyance  thereof.  But  defendant 
does  deny  that  plaintiff  has  or  is  entitled  to 
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dower  In  any  of  the  real  estate  described  In 
the  complaint,  for  the  reason,  as  alleged  In 
the  answer,  that  said  Curtis  died  testate, 
and  by  the  terms  and  provisions  of  his 
last  will  the  plaintiff  "is  mentioned  as  a 
devisee  In  said  will,  and  by  the  terms  there- 
of Is  made  residuary  legatee  of  all  the  real 
estate  and  personal  property  owned  by  the 
deceased  at  the  time  of  his  death,"  except 
certain  special  bequests,  amounting  to  $3,- 
300;  that  the  estate  of  said  Curtis  was  rea- 
sonably worth,  at  the  time  of  his  death,  $30,- 
000;  that  said  plaintiff  did  not,  within  one 
year  after  the  probate  of  said  will,  or  at  all, 
renounce  such  devise  or  bequest,  and  elect  to 
take  her  dower  rights  In  said  estate  In  lieu 
thereof,  but  received  and  accepted  the  be- 
quests devised  to  her  by  the  terms  of  said 
will.  The  plaintiff  moved  the  court  to  strike 
out  the  matters  set  up  in  the  answer  as  to 
the  will  of  said  Curtis,  and  the  acceptance  of 
the  provisions  thereof  by  plaintiff.  This  mo- 
tion was  denied,  and  thereafter  judgment 
was  rendered  by  the  court,  on  the  plead- 
ings, in  favor  of  the  defendant  From  this 
judgment  plaintiff  appeals. 

Toole  &  Wallace,  for  appellant  Ella  JL 
Knowles,  for  respondent 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  The  only  question  for  determination 
by  this  court  Is  this:  Is  the  plaintiff,  by  ac- 
cepting the  provisions  made  for  her  by  the 
will  of  her  deceased  husband,  estopped  and 
barred  from  claiming  dower  In  real  estate  of 
which  he  was  seised  of  an  estate  of  inherit- 
ance during  coverture,  and  which  he  con- 
veyed without  her  joining  him  in  the  con- 
veyance thereof?  In  Fairchlld  v.  Marshall, 
42  Minn.  14,  43  N.  W.  563,  a  well-considered 
case,  and  in  which  the  authorities  are  col- 
lated, Mr.  Justice  Collins,  delivering  the 
opinion  of  the  court,  says:  "The  first  ques- 
tion raised  by  the  appellant  herein  Is,  does 
the  acceptance  by  the  widow  of  the  provi- 
sion made  for  her  in  her  husband's  will  bar 
her  of  such  legal  rights  as  are  fixed  by  Gen. 
St  1878,  c.  46,  |  3,  to  real  estate  sold  and 
conveyed  during  coverture  by  the  husband 
alone?  Whether  a  person  Is  required, to  elect 
between  a  provision  in  bis  favor  in  a  will 
and  a  right  independent  of  it  depends  wholly 
on  the  Intention,  expressed  or  implied,  of  the 
testator.  If  it  be  expressed  in  terms,  or 
clearly  appears  from  the  entire  will,  that  the 
testator  intended  a  provision  made  by  it  to 
favor  of  a  devisee  or  legatee  to  be  to  lieu 
of  any  other  right  or  claim  affecting  the  es- 
tate, the  latter  must  elect  which  he  will  take; 
and,  if  he  accepts  what  the  will  provides, 
he  is  precluded  from  asserting  such  other 
right  or  claim,  otherwise  he  might  accept  the 
will  so  far  as  it  benefited,  and  defeat  it  as 
to  other  provisions.  This  court  decided  to 
Washburn  v.  Van  Steenwyk,  32  Minn.  336, 
20  N.  W.  324,  as  before  stated,  that  a  will 
such  as  that  under  consideration  made  a  case 


for  election  on  the  part  of  the  widow  be- 
tween the  provision  made  by  it  in  her  favor 
and  that  which  the  law  makes  to  a  widow 
out  of  the  estate  of  her  deceased  husband. 
That  Is  to  be  taken  as  the  settled  law  of  this 
state.  The  only  question,  save  as  hereinafter 
stated,  left  for  this  case  by  that  decision 
is  as  to  the  extent  to  which  she  should  be 
required  to  elect.  Is  she  compelled  to  elect 
only  as  to  rights  given  by  law  in  the  estate 
of  which  the  husband  died  actually  seised, 
or  estates  which  he  assumed  to  dispose  of 
by  the  will,  or  must  she  go  further,  and 
elect  as  to  similar  statutory  rights  to  real 
property  conveyed  by  him  in  his  lifetime, 
but  the  title  to  which  his  general  estate  must 
make  good  if  the  title  prove  defective?  The 
question  points  out  the  answer.  The  reason 
why  it  was  held  to  be  contrary  to  the  in- 
tention of  the  testator  that  the  widow  should 
have  both  the  testamentary  and  the  statu- 
tory or  legal  provisions  in  her  favor  was  that 
the  assertion  of  the  latter  by  her  would  be 
hostile  to  and  tend  to  defeat  the  general 
purpose  of  the  will.  This  reason  applies  with 
as  much  force  to  rights  to  which  the  law  en- 
titles her  in  real  estate  which  the  husband 
had  conveyed  during  coverture  with  cove- 
nants, and  which  the  general  estate  left  by 
him  was  bound  by,  as  it  does  to  such  rights 
in  estates  of  which  he  died  seised.  The  as- 
sertion by  the  widow  of  the  legal  right  In  the 
one  case  would  diminish  the  estate  to  be 
distributed  under  the  will,  and  so  tend  to 
defeat  Its  provisions  precisely  as  It  would 
to  the  other.  The  assertion  of  the  right 
would  be  adverse  to  the  estate  left  by  the 
testator  for  distribution  under  the  will  and 
according  to  its  terms.  We  therefore  conclude 
that  the  acceptance  by  the  widow  of  C. 
O.  Washburn,  deceased,  of  the  provisions 
made  for  her  in  his  will,  was  and  Is  a  bar  to 
any  legal  claim  In  land  alienated  by  him  dur- 
ing coverture  and  by  warranty  deed.  This 
view  of  the  law  commends  Itself  to  us,  and 
seems  to  be  supported  by  an  unbroken  line 
of  authorities  upon  this  precise  question. 
Steele  v.  Fisher,  1  Edw.  Ch.  435;  Allen  v. 
Pray,  12  Me.  138;  Hornsey  v.  Casey,  21  Mo. 
545;  Bufflnton  v.  Bank,  113  Mass.  246; 
Raines  v.  Corbin,  24  Ga.  183;  Haynle  v.  Dick- 
ens, 68 11L  267.  Two  cases  cited  by  appellant 
to  the  contrary— Borland  v.  Nichols,  12  Pa. 
St  38,  and  Westbrook  v.  Vanderburgh,  36 
Mich.  30— simply  construe  statutes,  and  have 
no  bearing  upon  the  Issue  here.  In  another 
case  to  which  the  appellant  has  called  at- 
tention—Higginbotham  v.  Cornwell,  8  Grat. 
83— a  recovery  was  permitted,  evidently  be- 
cause the  devise  was  unconditional,  and  its 
acceptance  did  not  require  or  involve  an 
election  by  the  widow.  Neither  by  implica- 
tion nor  by  the  express  terms  of  the  will 
could  that  which  she  had  accepted  be  de- 
clared a  substitute  for  dower.  Another  case 
upon  which  the  appellant  relied— Braxton  v. 
Freeman,  6  Rich.  Law,  35— is  to  the  same 
effect  and  the  court  concludes  Its  opinion 
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with  the  proposition  that,  as  a  right  to  dower 
may  be  extinguished  by  the  acceptance  of 
something  which  may  be  given  for  the  pur- 
pose of  satisfying  it,  such  purpose  in  a  will 
must  appear  by  express  terms  or  by  neces- 
sary implication.  It  is  evident  from  these 
decisions  that  the  common-law  rule  in  re- 
spect to  the  doctrine  of  election  by  a  widow 
which  prevailed  in  Virginia  and  South  Caro- 
lina when  these  opinions  were  written  was 
given  a  very  narrow  and  restricted  construc- 
tion. The  same  rule  of  law  in  this  state  is 
less  rigorously  and  technically  applied.  In 
re  Gotzian,  34  Minn.  159,  24  N.  W.  920."  In 
Corry  v.  Lamb,  45  Ohio  St  203, 12  N.  E.  660, 
involving  the  same  question,  and  under 
a  statute  very  similar  to  ours,  the  court,  aft- 
er considering  many  leading  cases,  arrives 
at  the  same  conclusion  as  the  Minnesota 
court. 

It  is  contended  by  appellant  that  the  lands 
In  controversy,  having  been  alienated  by 
Curtis  during  his  lifetime,  constituted  no 
part  of  his  estate,  and  that  plaintiff  is  not 
barred  from  claiming  dower  therein  by  elect- 
ing' to  take  under  the  will.  This  contention 
was  made  In  Corry  v.  Lamb,  supra,  and  the 
court  answered  it  by  quoting  with  approval 
whaj:  was  said  by  the  Massachusetts  court  in 
Buffinton  v.  Bank,  113  Mass.  246,  as  follows: 
"The  demandant  contends  that  this  land, 
having  been  aliened  in  the  lifetime  of  the 
testator,  is  no  part  of  'bis  lands,'  and  there- 
fore not  within  the  provisions  of  the  statute 
above  quoted.  But  the  claim  of  dower  out  of 
the  lands  aliened,  without  release  by  the 
wife,  stands  upon  the  same  right  as  that  of 
dower  in  lands  remaining  as  part  of  the  es- 
tate devised.  It  may  be  equally  prejudicial 
to  the  estate,  tending  to  the  exhaustion  of 
the  general  assets  by  giving  rise  to  claims 
upon  covenants  In  the  deeds  of  conveyance, 
or  upon  scire  facias  to  revive  in  part  the 
judgment,  for  satisfaction  of  which  the  alien- 
ation took  place.  Gen.  St.  c.  103,  6§  22,  23. 
The  same  reason  exists  for  applying  the  bar 
in  one  case  as  In  the  other.  There  is  noth- 
ing in  the  phraseology  of  the  statute  to  limit 
its  application  to  lands  held  at  the  decease 
of  the  testator.  The  expressions,  'endowed 
of  his  lands,'  and  'dower  in  the  lands  of  her 
husband'  (Rev.  St  c.  60.  §5  1, 11;  Gen.  St  c. 
90,  §  1),  when  used  affirmatively,  embrace, 
without  question,  dower  In  all  lands  of  which 
the  husband  Is  seised  at  any  time  during  cov- 
erture. It  can  have  no  more  limited  meaning 
when  used  negatively  in  defining  the  bar  In 
Gen.  St.  c.  92,  $  24."  The  statute  of  Massa- 
chusetts is  very  similar  to  the  Ohio  statute 
and  our  own.  Our  statute  (section  6,  p.  64, 
8ess.  Acts  1876)  is  as  follows:  "Every  devise 
of  land  or  any  estate  therein,  by  will,  shall 
bar  her  dower  In  lands,  or  of  her  share  In 
personal  estate,  unless  otherwise  expressed 
In  the  will;  but  she  may  elect  whether  she 
will  take  such  devise  or  bequest  or  whether 
she  will  renounce  the  benefit  of  such  devise 
or  bequest  and  take  her  dower  In  the  lands 


and  her  share  in  the  personal  estate."  Sec- 
tion 7  of  the  same  act  provides  that  unless 
the  widow  files  her  written  renunciation  of 
the  will  with  the  court  within  one  year  after 
the  probate  thereof,  she  shall  be  deemed 
to  have  taken  under  its  provisions.  Our 
statute  provides  that  every  devise  of  lands, 
or  any  estate  therein,  by  will,  shall  be  a  bar 
to  the  widow's  claim  of  dower,  unless  other- 
wise expressed  in  the  will.  The  will  of 
Curtis  Is  made  a  part  of  the  answer  in  this 
case.  It  contains  no  expression  that  it  was 
the  Intent  of  the  testator  that  the  bequest 
to  plaintiff  should  be  in  addition  to  dower,  or 
otherwise  than  as  a  devise  to  her  in  lieu 
thereof.  We  are  of  opinion  that  the  plaintiff, 
by  electing  to  take  under  the  provisions  or 
the  will,  barred  herself  of  the  right  to  claim 
dower  in  any  real  estate  of  which  her  hus- 
band died  seised,  as  well  as  the  lands  aliened 
by  him  alone  in  his  lifetime.  By  her  election 
she,  In  effect,  relinquished  all  her  rights  to  be 
endowed  in  the  lands  of  her  husband,  wheth- 
er the  lands  had  been  aliened  by  him  alone 
in  his  lifetime,  or  whether  they  were  lands 
of  which  he  died  seised.  This  Is  certainly 
In  accordance  with  the  great  weight  of  au- 
thority, The  judgment  appealed  from  is 
affirmed. 

DE  WITT  and  HUNT,  JJ.,  concur. 


(16  Mont  267) 
BRADSHAW  v.  DEGENHART. 
(Supreme  Court  of  Montana.    Feb.  4,  1895.) 

Misconduct  of  Jurors— Acquiescence  or  Oppo- 
site Party. 
A  defendant  who  joins  with  jurors  in 
drinking  at  plaintiff's  expense,  and  who  gives 
no  notice  to  the  court  of  the  occurrence  till 
after  the  verdict  is  rendered,  cannot  on  a  mo- 
tion to  set  aside  the  verdict  urge  that  the  jurors 
were,  by  receiving  the  liquor,  influenced  in 
plaintiff's  favor. 

Appeal  from  district  court,  Deer  Lodge 
county;  D.  M.  Durfee,  Judge. 

Action  by  William  C.  Bradshaw  against 
Lee  C.  Degenhart  From  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

This  action  was  brought  to  try  the  right 
to  the  use  of  the  waters  of  Spring  or  Alkali 
Slough  creek,  of  Deer  Lodge  (now  Granite) 
county,  and  for  an  Injunction  to  prevent 
the  party  to  whom  the  right  of  the  use  of 
said  waters  does  not  belong  from  diverting 
the  same.  There  was  a  trial  by  Jury.  A  gen- 
eral verdict  was  rendered  for  plaintiff.  The 
court  adopted  the  verdict  of  the  jury,  and 
made  findings  of  fact  to  the  effect  that  on 
March  1,  1883,  the  plaintiff  appropriated  60 
Inches  of  the  waters  of  Spring  creek,  and  con- 
tinuously used  the  same  for  Irrigation  and 
domestic  purposes  from  that  time  up  to  the 
commencement  of  this  action,  except  when 
deprived  of  the  use  thereof  by  the  acts  of 
the  defendant;  that  during  the  years  1890 
and  1891  the  defendant  diverted  the  tald 
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waters  from  the  plaintiff's  use;  that  plain- 
tiff is  the  owner,  and  entitled  to  the  use,  of 
all  of  the  waters  of  Spring  creek,  to-wit,  50 
inches;  that  the  defendant  should  be  re- 
strained from  diverting  any  of  the  waters  of 
Spring  creek.  A  judgment  was  rendered,  in 
accordance  with  the  verdict  and  findings, 
in  plaintiffs  favor.  The  defendant  moved 
for  a  new  trial,  which  was  denied  him,  and 
from  the  order  refusing  the  same  an  appeal 
was  taken. 

Forbis  &  Forbis,  for  appellant  F.  W. 
Cole  and  H.  R.  Whitehill,  for  respondent 

HUNT,  J.  (after  stating  the  facts).  The 
appellant  makes  two  points— First  that  the 
evidence  was  insufficient  to  sustain  the  ver- 
dict of  the  jury;  and,  second,  misconduct  of 
the  jury.  Upon  the  first  point,  after  reading 
the  testimony  of  the  many  witnesses  pro- 
duced upon  the  trial,  the  truth  of  the  admis- 
sion of  counsel  for  the  appellant  is  confirmed, 
—that  there  was  a  substantial  conflict  in  the 
evidence  upon  the .  material  issues  in  the 
case.  The  verdict  is  fully  supported  by  the 
evidence.  In  such  a  case,  by  the  well-estab- 
lished precedents  of  this  court,  the  verdict 
of  the  Jury,  where  it  has  been  reviewed  by 
the  court  below  in  determining  the  credit  to 
be  given  to  the  witnesses,  will  not  be  dis- 
turbed. 

Upon  the  grotmd  of  misconduct  of  the 
jury,  the  affidavits  show  that  by  permission 
of  the  court,  before  the  arguments  of  coun- 
sel, the  jury  were  allowed  to  visit  the  irriga- 
tion ditch  in  question,  and,  for  the  purpose 
of  viewing  the  ground,  were  gone  the  better 
part  of  two  days.  While  the  jury  were  on 
their,  way  to  view  the  premises,  in  charge 
of  the  undersheriff,  Thomas  F.  Ward,  and 
while  they  were  at  the  town  of  Drummond, 
several  jurors  were  invited  by  the  plaintiff, 
William  C.  Bradshaw,  to  drink  or  smoke 
with  him.  The  facts  and  circumstances  are 
set  forth  In  the  affidavit  of  the  undersheriff, 
who  had  charge  of  the  jury,  and  who  swears 
as  follows:  "That  it  was  agreed  between 
the  parties  to  said  suit  that  each  should  pay 
one-half  of  the  costs  and  expenses  of  such 
visit  to  the  said  premises,  and  affiant  was  in- 
structed by  the  attorneys  of  the  respective 
parties  that  all  the  expenses  of  transporta- 
tion, food,  and  entertainment  would  be  so 
paid;  and  this  affiant  did  collect  such  costs 
and  expenses,  in  equal  proportions,  from  the 
plaintiff  and  defendant  That  while  affiant 
with  the  said  Jury  and  others,  were  at  the 
town  of  Drummond,  waiting  for  the  train  to 
convey  them  to  Phillipsburgh.  affiant  was  In- 
vited by  W.  C.  Bradshaw,  the  plaintiff,  to 
take  a  drink  with  him.  That  they  went  to 
the  saloon  of  Samuel  Ritchie,  and  all  the 
persons  in  said  saloon  at  that  time  were  also 
asked  by  Bradshaw  to  drink.  That  among 
the  number  so  invited  were  some  of  the 
said  jurors;  but  the  names  of  whom,  and  the 
number  thereof,  affiant  does  not  now  remem- 


ber, and  does  not  know.  That  the  defend- 
ant, L.  C.  Degenhart,  and  some  of  his  wit- 
nesses, were  among  the  number.  That  alto- 
gether, about  25  persons  were  present  and 
were  treated  at  the  same  time  by  the  said 
Bradshaw.  That  there  was  a  general  invita- 
tion by  Bradshaw,  to  all  persons  present,  to 
drink;  and  no  special  invitation  was  given 
by  said  Bradshaw  to  the  jury,  or  any  par- 
ticular jurymen.  That  nothing  was  said  or 
done  by  the  said  Bradshaw.  for  the  purpose 
of  influencing  the  verdict  of  the  Jury,  at  the 
time  of  said  treat  That  by  agreement  of 
the  attorneys  of  the  respective  parties,  the 
said  Degenhart  and  Bradshaw  were,  by  an 
order  of  the  court,  permitted  and  authorized 
to  accompany  affiant  and  the  jury  to  view 
the  said  premises;  and,  except  when  viewing 
said  premises,  the  jury  were,  by  agreement 
of  the  parties  and  the  instruction  of  the' 
court,  permitted  to  separate,  and  were  not 
kept  together,  or  under  control  of  affiant." 
The  plaintiff.  Bradshaw,  also  filed  an  affi- 
davit in  which  he  corroborates  Ward,  and 
says  that  by  permission  of  the  court  he  and 
the  defendant  accompanied  the  jury;  that 
by  agreement  they  were  permitted  to  sep- 
arate, and  "that  while  the  parties,  the  offi- 
cer In  charge  of  the  jury,  the  jurors,  and 
many  of  the  persons  who  had  been  witnesses 
in  the  trial  of  said  cause,  and  other  persons, 
were  at  the  town  of  Drummond,  awaiting  the 
departure  of  the  train  for  Phillipsburgh,  this 
affiant  did  Invite  the  officer  in  charge  of  said 
jury  to  take  a  drink  with  him;  that  the  said 
officer  and  some  of  the  jury  also  joined 
them;  that  the  defendant  D.  C.  Degenhart, 
and  some  of  his  witnesses,  as  well  as  other 
persons,  were  invited  by  affiant  and  all, 
to  the  number  of  about  25  persons,  were 
treated  to  liquor  or  cigars  at  affiant's 
expense;  that  all  of  ^aid  jurors  did  not 
participate  in  said  treat,  but  affiant  believes 
that  two  of  them  did  join,  to  wit,  Bea- 
cock  and  McMahon;  that  nothing  was  said 
or  done  by  this  affiant  for  the  purpose  of  in- 
fluencing said  jurors  in  their  verdict  and 
affiant  believes,  and  so  states,  that  no  jury- 
man was  influenced  in  his  verdict  by  reason 
of  said  treat  at  affiant's  expense;  that  affiant 
is  Informed  and  believes  that  Jurors  E. 
Girard,  Joseph  Richards,  P.  C.  Patterson,  F. 
W.  Dunton,  Thos.  Blakely,  and  Tobias 
Schurtz,  James  Beaton,  Lars  Beck,  and 
Peter  Johnson,  and  Ed.  Newman  were  not 
present,  and  did  not  participate  in  said 
treat."  Affidavits  were  filed  by  jurors  Bea- 
ton, Dunton,  Newman,  and  Beck  to  the  effect 
that  they  were  not  present,  did  not  drink 
with,  nor  were  they  or  apy  of  them  treated 
by,  the  said  Bradshaw,  at  the  time  men- 
tioned. The  jurors  Dunton  and  McMahon 
swore  that  the  jurors  Patterson,  Schurtz, 
Johnson,  Girard,  Richards,  and  Blakely 
were  not  present,  and  did  not  drink  with  or 
at  the  expense  of  plaintiff,  Bradshaw.  John 
McMahon,  a  juror,  by  affidavit,  admits  that 
he  took  a  cigar  at  the  expense  of  plaintiff, 
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Bradshaw.  Beacock  was  the  one  Juror  who 
evidently  did  take  &  drink. 

The  mere  fact  that  the  Jurors  took  the  re- 
freshment Is,  by  itself,  not  enough  to  vitiate 
their  verdict  Territory  v.  Hart,  7  Mont 
489,  17  Pac.  718;  Territory  v.  Burgess,  8 
Mont  57,  19  Pac.  558.  The  inquiry  in  this 
case  involves  the  further  element  however, 
of  whether  the  verdict  must  be  set  aside  be- 
cause the  jurors,  respectively,  smoked  and 
drank  at  the  expense  of  the  successful  party. 
The  rule  adopted  by  many  courts  seems  to 
be  that  "where  a  juror  has  been  treated,  fed, 
or  entertained  by  the  successful  party,  or  at 
his  expense,  a  new  trial  will,  in  nearly  all 
cases,  be  granted,"  upon  grounds  of  public 
policy,  and  without  regard  to  any  investiga- 
tion into  whether  the  verdict  was  right  or 
wrong.  Thoinp.  &  M.  Jur.  |  872,  and  cases 
cited.  Thomp.  Trials,  §  2566,  qualifledly  ap- 
proves the  general  rule,  by  stating  that  the 
circumstance  that  the  drink  was  furnished 
at  the  expense  of  the  prevailing  party  or  his 
attorney  "will  turn  the  scale  against  the  ver- 
dict unless  it  is  shown  that  it  was  not  intend- 
ed to  influence  his  action  in  the  cause,  and 
had  no  such  Influence  on  his  mind."  To  sus- 
tain the  rule  without  the  qualification  stated, 
the  author  cites  the  learned  opinion  of  Jus- 
tice Garber,  of  Nevada,  in  Mining  Co.  v. 
Showers,  6  Nev.  291,  where  it  was  decided, 
in  1871,  that  because  jurors  drank  liquor  at 
the  expense  of  the  prevailing  party,  during 
a  trial,  either  by  design  or  inadvertence,  in 
the  presence  or  out  of  the  presence  of  the 
bailiff,  a  verdict  must  be  set  aside.  To  uphold 
the  rule,  as  limited,  the  author  relies  upon 
the  case  of  Railroad  Co.  v.  Porter,  32  Ohio 
St  828  (decided  in  1877),  where  the  court, 
after  reviewing  the  earlier  decisions,  holds 
that  "the  mere  fact  of  treating  jurors  by  a 
party,  during  the  progress  of  a  trial,  so  far 
evinces  a  purpose  to' influence  them  that  un- 
explained, it  is  held  to  be  a  ground  for  vacat- 
ing a  verdict  rendered  in  his  favor."  Under 
the  rule,  as  limited,  it  appears,  therefore,  that 
the  burden  of  explaining  that  the  treating 
was  not  done  with  the  design  of  influencing 
the  jurors  is  upon  the  party  who  paid  for  the 
refreshment  We  approve  of  the  limitation, 
and  have  no  hesitation  in  establishing  the 
practice  that  whenever  a  juror  has  been 
guilty  of  any  such  Impropriety  as  to  accept, 
during  the  progress  of  a  case,  liquor  or  tobac- 
co, or  any  other  such  favors,  at  the  expense 
of  a  litigant  to  the  suit  on  trial,  or  his  at- 
torneys, the  burden  of  proof  is  upon  the  pre- 
vailing party  to  satisfy  the  court  that  "it 
can  be  safely  assumed"  the  mind  of  the  ju- 
ror was  not  Improperly  influenced,  and  that 
the  party's  conduct  in  no  way  operated  up- 
on him,  to  corrupt  his  verdict  Indeed,  w« 
are  Inclined  to  bold  that  the  rule,  without 
the  limitation,  is  sound,  and  that  if  a  juror 
accepts  a  treat  from  a  party  to  a  suit  with- 
out the  knowledge  or  acquiescence  of  the  op- 
posite party,  and  no  opportunity  is  given  the 
opponent  to  bring  the  matter  to  the  court's 


or  judge's  notice  until  the  judge  has  charged 
the  Jury,  or  until  after  verdict  Is  rendered, 
such  misconduct  on  the  part  of  a  juror,  when 
made  the  ground  for  a  new  trial,  is  enough 
to  require  the  court  to  set  aside  a  verdict 
upon  the  ground  of  public  policy,  and  the 
necessity  of  honest  and  impartial  adminis- 
tration of  justice.  But  the  case  before  us  is 
not  quite  like  any  cited  by  either  counsel, 
and  Is  not  to  be  wholly  governed  by  the  ap- 
plications of  any  of  the  decisions  referred  to. 
Here  the  Jury,  bailiff,  and  the  parties  were 
waiting  for  a  train,  at  a  small  town,  The 
plalntlft*,  after  asking  the  bailiff  to  drink,  ex- 
tended his  Invitation  to  all  others  present,  In- 
cluding two  jurors,  the  defendant  witnesses 
who  were  there,  and  others  who  happened  to 
be  in  the  saloon.  There  is  nothing  tending  to 
prove  that  the  plaintiff  sought  the  jurors,  or 
intended  hi  any  manner  to  influence  any  one 
who  was  present  The  casual  manner  in 
which  the  treating  was  done  negatives  tne 
idea  of  improper  motive.  Not  a  word  was 
said  about  the  case,  and  it  does  not  even  ap- 
pear that  the  plaintiff  had  any  conversation 
at  all  with  the  jurors.  Nevertheless,  if  tne 
defendant  had  not  been  present  and  thus 
known  of  the  conduct  of  the  jurors,  we 
should  be  Inclined,  as  above  stated,  to  fol- 
low the  general  rule,  that  the  mere  fact  that 
the  Jurors  drank  or  smoked  at  plaintiff's  ex- 
pense would,  In  the  fear  of  "possible  improp- 
er motives,"  demand  that  the  verdict  be  set 
aside.  At  least  it  would  take  a  very  strong 
showing  to  sustain  the  verdict  of  a  jury  in 
such  a  case.  But  where  a  defendant  himself 
so  far  forgets  the  proprieties  of  the  relation 
which  exists  between  a  Jury,  with  a  case  on 
trial  before  them,  and  a  party  to  such  trial, 
as  to  not  only  drink  with  them,  but  does 
so  at  the  plaintiff's  expense,  we  think  be 
contributes  to  the  misconduct  of  the  jurors 
and  of  the  plaintiff,  and  stands  upon  about 
the  same  footing,  provided  he  makes  no 
complaint  before  the  court  charges  the  jury, 
and  in  no  manner  seeks  to  have  the  error 
cured.  The  learned  counsel  for  appellant 
says  that  it  was  a  very  trying  situation 
for  the  defendant  and  that  most  men,  under 
like  circumstances,  would  have  accepted 
plaintiff's  hospitalities.  We  are  not  prepar- 
ed to  admit  this  contention,  but  assuming 
it  is  a  correct  observation  of  human  nature, 
still  if,  despite  his  better  convictions,  by 
moral  weakness,  or  by  Intensity  of  his  zeal 
to  curry  favor  with  the  jurors,  he  was  led 
into  such  conduct  bis  duty  was  plainly  to 
lay  the  matter  before  his  counsel,  to  the  end 
that  the  court  might  act  in  the  premises. 
He  was  willing  at  the  time  to  take  the  re- 
freshment and  speculate  upon  the  chances  of 
a  verdict;  and,  now  that  he  has  lost  we  are 
of  the  opinion  he  cannot  plead  the  embarrass- 
ments of  the  occasion  as  sufficient  excuse  tt. 
relieve  himself  of  an  unfavorable  decision. 
By  bis  knowledge  of,  and  active  part  in,  the 
conduct  of  the  jurors,  and  by  his  silence 
when  the  matter  might  have  been  excepted 
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ro,  and  guarded  against,  he  must  be  held  to 
have  waived  the  point.  Flesher  v.  Hale,  22 
W.  Va.  44;  Davis  v.  Allen,  11  Pick.  468; 
Thomp.  Trials,  5  2725. 

The  trial  Judge,  in  the  exercise  of  his  Ju- 
dicial discretion,  and  sitting  as  a  chancellor, 
adopted  the  verdict,  which  was  only  ad- 
visory, and  made  special  findings  in  plain- 
tiff's favor.  We  therefore  decline  to  hold 
that  the  exercise  of  that  discretion  in  sustain- 
ing the  verdict  was  unwise;  and  in  the  ab- 
sence of  a  showing  of  misconduct  of  the  Jury 
which  did  or  conld,  under  all  the  circum- 
stances, have  affected  the  rights  of  the  de- 
fendant, public  policy  alone  does  not  require 
that  the  case  be  remanded  for  a  new  trial 
The  order  denying  the  motion  for  a  new  trial 
Is  affirmed. 

PEMBEETON.  C  J„  and  DE  WITT,  J., 
concur. 

(15  Mont.  1M) 

STATE  v.  HENDRICKS. 
(Supreme  Court  of  Montana.    Jan.  21, 1895.) 

EIkzpiho  Bawot  House— Sufficibnct  or  Indict- 
w.\t — Bill  or  Particolahb—  Evidencs 
—Reputation. 

1.  Where  the  information  charged  that  de- 
fendant had  at  a  certain  time  and  place  kept 
a  house  of  ill  fame,  open  to  the  public  day  and 
night  for  common  bawdry,  and  resorted  to  for 
the  purpose  of  prostitution  and  lewdness;  and 
that  defendant,  for  hei  own  gain,  and  men  and 
women  of  ill  fame,  did  there  frequent,  and  did 
at  said  time  there  unlawfully  procure  and  re- 
main whoring,  to  the  common  nuisance  of  good 
citizens  there  passing,— it  was  proper  to  refuse 
to  require  the  state  to  furnish  defendant  a  bill 
of  particulars  as  to  the  facts  relied  on  to  prove 
the  charge. 

2.  W  here  the  information  charges  defend- 
ant with  having  kept  a  bawdy  house  on  "Sixth" 
street,  and  the  pre  of  shows  the  street  to  be 
"North  Sixth,"  the  variance  is  immaterial. 

3.  On  the  trial  of  one  charged  with  keeping 
a  bawdy  house,  evidence  of  the  general  reputa- 
tion of  the  women  who  frequented  the  house, 
including  defendant,  is  admissible,  as  bearing 
upon  the  character  of  the  house  and  its  inmates 
and  the  intent  of  the  keeper. 

4.  On  a  prosecution  for  keeping  a  bawdy 
house,  where  the  court  charged  that  the  use 
of  the  house  for  prostitution  must  be  shown  be% 

?ond  a  reasonable  doubt  to  justify  a  conviction, 
t  was  not  prejudicial  error  to  charge  that 
whether  defendant  was  the  actual  "keeper"  of 
said  honse  cannot  be  proved  by  reputation,  and 
that  they  must  be  satisfied  beyond  a  reasonable 
doubt  that  she  was  the  "keeper"  before  finding 
her  guilty. 

u.  On  the  trial  of  one  charged  with  keeping 
a  bawdy  house,  the  character  of  the  house  may 
be  proved  by  reputation,  where  there  are  other 
facts  in  connection  therewith  to  satisfy  the  jury 
that  the  house  is  actually  used  for  purposes  of 
prostitution  and  lewdness. 

Appeal  from  district  court,  Custer  county; 
George  R.  Mllburn,  Judge. 

Fannie  Hendricks,  informed  against  as 
Fannie  French,  was  convicted  of  keeping  a 
house  of  Ul  fame,  and  judgment  of  fine  and 
imprisonment  entered  against  her.  On  writ 
of  certiorari  the  jndgment  of  imprisonment 
was  stricken  out,  87  Poc.  9.  From  an  order 
denying  a  motion  for  a  new  trial,  defendaut 
appeals.  Affirmed. 


The  defendant  was  charged  by  information 
with  having  kept  and  maintained  "a  certain 
bouse  of  ill  fame,  commonly  called  a  'bawdy 
house,'  open  to  the  public  night  and  day  for 
common  bawdry,  then  and  on  sold  other  days 
and  times,  there  situate  on  Sixth  street,  in 
the  city  of  Miles  City,  county  of  Custer,  and 
state  of  Montana,  and  then  and  on  said  other 
days  and  times,  by  her,  the  said  Fannie 
French,  kept  and  nsed  as  a  house  of  ill  fame, 
and  then  and  on  said  other  days  and  times 
there  resorted  to  for  the  purpose  of  prostitu- 
tion and  lewdness;  and  the  said  Fannie 
French,  In  said  house,  and  for  her  own*  lucre 
and  gain,  certain  evil-disposed  persons,  whose 
names  to  said  informant  aforesaid  as  yet 
are  not  known,  as  well  as  men  and  women  of 
evil  name  and  fame,  and  of  dishonest  conver- 
sation, do  frequent  and  come  together,  did 
then  and  on  said  other  days  and  times  there 
unlawfully  and  wickedly  cause,  permit,  and 
procure,  and  said  men  and  women  in  said 
house,  as  well  in  the  day  as  in  the  night,  then 
and  on  said  other  days  and  times,  there  did 
suffer  and  permit  to  be  and  remain  whoring, 
to  the  common  nuisance  of  all  good  citizens, 
then  and  on  said  other  days  and  times  there 
resided,  passing,  and  being,  and  an  evil  ex- 
ample to  all  others  in  like  case,  offending  and 
against  the  peace  and  dignity  of  the  state  of 
Montana"  The  defendant  was  tried  to  a 
jury,  and  convicted.  A  judgment  of  fine 
and  imprisonment  was  entered  against  her. 
By  proceedings  on  writ  of  certiorari,  the  judg- 
ment of  the  district  court  was  modified  by 
striking  out  that  part  of  the  judgment  of  the 
district  court  imprisoning  the  defendant 
See  State  v.  Seventh  Judicial  District  Court, 
14  Mont  452,  87  Pac.  9.  A  motion  for  a  new 
trial  was  made  in  the  district  court,  and  over- 
ruled.   Defendant  appeals 

Mlddleton  &  Light  'or  appellant  Henri 
J.  Haskell,  Atty.  Gen.,  and  Ella  L.  Knowles 
and  O.  H.  Loud,  for  the  State. 

HUNT,  J.  (after  stating  the  facts).  The 
errors  relied  on  will  be  noticed  as  presented 
by  the  briefs.  Defendant  moved  the  court 
to  require  the  county  attorney  to  give  her  a 
bill  of  particulars;  that  Is,  "a  more  specific 
statement  of  facts  or  evidence  upon  which 
the  plaintiff  will  rely  In  the  trial  of  said 
cause."  We  think  the  court  correctly  over- 
ruled this  motion.  The  information  was  suf- 
ficiently specific  In  its  facts,  and  the  charge 
was  so  plainly  stated  that  the  particular  evi- 
dence which  the  state  intended  to  produce 
was  properly  withheld  from  defendant  until 
trial 

As  will  be  observed  by  the  Information,  the 
house  is  alleged  to  be  situate  on  Sixth  street 
In  the  city  of  Miles  City.  On  the  trial,  the 
state's  witnesses  swore  that  the  street  was 
Sixth,  and  'was  known  as  Sixth,  but  the  de- 
fendant introduced  a  plat  of  Miles  City, 
showing  that  the  house  was  on  North  Sixth 
street    Granting  that  this  was  a  variance,  It 
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was  an  Immaterial  one,  and  could  not  preju- 
dice the  rights  of  defendant 

Upon  the  trial,  -witnesses  were  asked  as 
to  the  general  reputation  of  the  women  who 
lived  in  the  house,— whether  they  were  virtu- 
ous or  not.  The  same  question  was  asked  in 
relation  to  defendant  herself.  These  ques- 
tions were  all  objected  to  as  incompetent 
We  are  of  opinion  that  the  better  reasoning 
sustains  the  ruling  of  the  court  in  permitting 
proof  of  the  general  reputation  for  prostitu- 
tion and  lewdness  of  the  persons,  Inmates  of 
the  house.  It  tends  to  prove  the  character  of 
persons  who  resort  to  the  place,  and  the  in- 
tent of  the  keeper,  and  the  general  character 
of  the  house  Itself.  The  illicit  acts  which 
establish  a  woman's  character  as  a  prostitute 
are  very  difficult  to  prove;  and  of  necessity, 
in  order  to  place  sufficient  facts  before  a  jury, 
from  which  they  may  draw  common-sense 
and  legitimate  inferences,  there  are  a  few 
classes  of  cases,  of  which  this  is  one,  where, 
to  develop  truth,  character  may  be  affirma- 
tively proved  by  the  prosecution,  and  by 
hearsay  evidence  of  general  reputation.  Com. 
v.  Gannett,  79  Am.  Dec  693;  Com.  v.  Kim- 
ball, 7  Gray,  329;  2  Bish.  Cr.  Law,  §  112; 
State  v.  Hull  (R.  I.)  26  Atl.  191;  Whart  Cr. 
Ev.  8  261;  State  v.  Brunell,  29  Wis.  435; 
State  v.  McDowell,  Dud.  (S.  C.)  346;  Terri- 
tory v.  Stone  (Dak.)  4  N.  W.  697;  Drake  v. 
State  (Neb.)  17  N.  W.  117.  This  view  being 
supported  by  the  weight  of  authority,  it  is 
difficult  to  see  why  the  reputation  of  any  par- 
ticular inmate  of  the  bawdy  house  should  not 
be  Inquired  into  because  such  inquiry  may 
involve  the  defendant  herself.  The  principle 
of  law  that  the  character  of  a  defendant  may 
not  be  attacked  by  the  state  unless  she  puts 
her  character  in  issue  by  her  defense  cannot 
be  said  to  be  violated  because  the  evidence  of 
her  reputation  is  not  admitted  to  prove  that 
inasmuch  as  the  defendant  is  a  prostitute, 
she  is  therefore  a  bad  woman,  and  thus 
would  be  more  likely  to  commit  the  crime 
charged  against  her,  but  as  bearing  upon  a 
material  issue  in  the  Information;  that  Is, 
the  character  of  the  Inmates  of  the  house,  of 
which  she  may  happen  to  be  one,  and  the 
character  of  the  house,  and  the  Intent  Of  the 
keeper.  For  these  purposes  we  hold  that,  In 
cases  like  the  one  at  bar,  such  evidence  is 
competent  and  proper,  particularly  when  lim- 
ited by  an  instruction  to  the  jury  as  to  its  ap- 
plicability. A  woman  may  live  as  the  solo 
Inmate  and  keeper  of  a  bawdy  house;  yet,  If 
several  of  the  cases  cited  by  appellant  cor- 
rectly state  the  law,  although  the  reputation 
of  the  Inmates  of  a  bawdy  house  is  a  proper 
subject  of  investigation,  still  there  could  be 
no  testimony  offered  to  prove  the  fact  that 
she  was  by  reputation  a  prostitute,  simply  be- 
cause she  was  the  person  charged  with  the 
offense.  We  think  such  a  distinction  Is  not 
well  founded,  and  prefer  to  lay  down  the 
rules  fixed  in  those  cases  which  put  the  de- 
fendant keeper,  if  an  inmate,  on  a  plane  with 
the  others,  whose  characters  become  matters 


of  common  repute.  See  Sparks  v.  State,  69 
Ala.  82,  and  State  v.  Brunell,  29  Wis.  435. 

The  court  charged  the  Jury,  by  instruction 
No.  11,  as  follows:  "It  is  competent  for  the 
state  to  prove  by  reputation  the  character  of 
the  house,  and  of  the  inmates,  and  of  those 
who  frequented  the  house,  for  the  purpose  of 
proving  the  character  of  the  house  kept;  but 
whether  or  not  the  defendant  was  the  actual 
keeper  of  said  house  cannot  be  proven  by  rep- 
utation. You  must  be  satisfied  by  other 
proofs,  beyond  a  reasonable  doubt  that  she 
was  the  keeper,  before  you  can  find  her 
guilty."  The  use  of  the  house'  being  material, 
the  appellant  argues  that  this  statement  of 
the  law  by  the  court  was  error.  She  contends 
that  even  If  the  court  holds  that  the  reputa- 
tion of  the  inmates  of  a  bawdy  house  may 
be  legally  proved  to  be  bad,  for  purposes  here- 
in discussed,  nevertheless  the  character  of  the 
house  itself  may  not  be  so  proved,  but  that 
positive  evidence  must  be  adduced  for  that 
purpose.  There  are  a  few  cases  which  de- 
cide that  where  the  house  has  the  reputation 
of  being  bawdy,  the  jury  may  find  as  a  fact 
from  such  evidence  alone,  that  It  is  a  bawdy 
house,  and  is  used  as  such;  but  we  are  of 
opinion  that  the  use  of  the  house  for  evil 
purposes  being  a  material  fact  there  should 
be  proof  of  such  actual  use,  and  that  reputa- 
tion alone,  without  such  proof,  is  insufficient 
Such  was  evidently  the  theory  of  the  county 
attorney  in  the  conduct  of  this  case,  because 
he  carefully  avoided  the  Introduction  of  any 
testimony  pertaining  to  the  reputation  of  the 
house,  and  relied  entirely  upon  proof  of  facte 
of  a  most  positive  nature.  We  do  not  hold 
that  the  state  must  prove  the  reputation  of 
the  house,  as  do  some  cases  (Cadwell  v.  State, 
17  Conn.  467),  but  that  while  evidence  of  its 
general  reputation  is  competent  as  bearing 
upon  its  character,  yet  there  must  be  some 
testimony  of  its  actual  use  as  a  house  of  ill 
fame  (State  v.  Smith  [Minn.]  12  N.  W.  524; 
State  v.  Boardman,  64  Me.  523;  Toney  v. 
State,  60  Ala.  97;  State  v.  Lee,  80  Iowa,  75, 
45  N.  W.  545).  This  proof  may  be  made  by 
showing,  as  was  done  in  this  case,  the  gath- 
ering at  the  place  of  men  and  women  for  illi- 
cit commerce  of  the  sexes,  by  the  lewd  con- 
duct of  such  persons,  by  their  obscene  lan- 
guage and  profanity,  or  by  other  facts  and 
circumstances  from  which  may  be  deduced 
the  conclusion  that  the  house  was  In  fact 
used  for  purposes  of  prostitution  and  lewd- 
ness. By  the  instruction  above  quoted,  the 
jury  were  told  that  the  character  of  the 
house  could  be  proved  by  reputation.  This  Is 
the  law,  provided  there  are  other  facte  or 
circumstances  in  connection  with  such  evi- 
dence of  the  reputation  which  satisfy  the  jury, 
beyond  a  reasonable  doubt  that  the  house  is 
not  only  one  of  ill  fame,  but  Is  used  for  pur- 
poses of  prostitution  and  lewdness.  But  that 
portion  of  Instruction  No.  11  just  examined 
was  inapplicable  to  the  case  at  bar  for  the 
reason,  as  stated  before,  that  there  was  no 
testimony  at  all  introduced  by  the  state  to 
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prove  the  reputation  of  the  house  in  question. 
The  charge  was  not  pertinent,  and,  although 
by  itself  incomplete,  yet  defendant  cannot 
complain,  provided  the  jury  could  not  bare 
been  misled,  and  provided,  further,  the  law 
was  fully  and  correctly  stated  elsewhere  in 
the  charge. 

We  have  made  a  most  careful  examination 
of  the  entire  instruction  given  to  the  jury  in 
this  case,  and  our  conclusion  is  that  the  law 
was  correctly  stated.  By  instruction  No.  4, 
the  court,  after  telling  the  jury  that  a  person 
might  be  convicted  of  the  crime  charged  if 
she  knowingly  permitted  any  of  the  inmates 
of  her  house  to  use  any  portion  thereof  for  the 
purposes  of  prostitution  and  lewdness,  ex- 
pressly charged  them,  among  other  things, 
that  such  a  use  was  necessary  to  justify  con- 
viction. The  language  given  was  as  follows: 
•  •  And  you  further  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  said 
house  was  so  used  and  occupied,  *  *  • 
then  the  defendant  would  be  guilty  of  the 
crime  charged  in  the  information."  The  sen- 
tence quoted  was  a  correct  statement  of  the 
law  predicated  upon  the  evidence.  It  told  the 
jury  what  must  be  proved,  and,  upon  the 
point  under  consideration,  was  a  fair  state- 
ment of  the  whole  law  applicable  to  the 
testimony  adduced  on  the  trial.  But,  again, 
the  jury  was  told,  in  instruction  No.  18, 
« hat.  to  constitute  a  nuisance,  the  house  must 
be  kept  as  a  place  of  public  prostitution. 
This  was  also  proper,  and,  when  consid- 
ered with  instruction  No.  4,  required  the  jury 
to  be  satisfied  by  the  evidence,  beyond  a 
reasonable  doubt,  that  the  house  was  Doth 
used  and  kept  for  bawdy  purposes.  In  the 
light  of  these  instructions,  and  the  over- 
whelming weight  of  testimony  to  support  the 
verdict,  the  Jury  could  not  have  been  misled 
in  their  deliberations.  Moreover,  the  court 
did  not  assume  in  instruction  No.  11  to  state 
all  the  facts  necessary  to  sustain  a  conviction; 
and,  inasmuch  as  the  essential  elements  of  the 
offense  were  properly  charged  in  other  in- 
structions based  on  the  testimony,  the  defend- 
ant could  not  have  been  injured  by  an  in- 
complete, but  wholly  applicable,  statement  of 
law.  Bird  v.  State,  107  Ind.  154,  8N.  E.  14; 
Thomp.  Trials,  2407.  The  judgment  hereto- 
fore modified  by  this  court  Is  sustained. 

PEMBERTON,  a  J.,  and  DE  WITT,  J., 
concur. 

(10  Wash.  648) 

RICHARDSON       CARBON  HILL  COAL 
CO.* 

(Supreme  Court  of  Washington.   Jan.  14,  1895.) 

Pleading  —  Complaint  —  Joinder  or  Causes  of 
Action  —  Remarks  or  Couxsel  —  Erroneous 
Admission  or  Evidexcb  —  When  Cckbd—  Ac- 
tion aoainst  Employer  —  Injury  to  Employs 
—Malpractice  or  Phtsioian. 

1.  Where  the  compliant  sets  out  two  causes 
•f  action,  which  may  properly  be  joined  in  the 
nme  paragraph,  instead  of  stating  them  sepa- 

»  Rehearing  pending. 


rater/,  the  proper  remedy  la  by  motion  to  re- 
quire plaintiff  to  make  his  complaint  more  defi- 
nite by  stating  the  causes  separately,  and  not 
by  motion  to  strike  out. 

2.  Improper  remarks  of  counsel  to  the  Jury 
cannot  be  reviewed  unless  they  appear  in  the 
record.  >> 

3.  Error  in  admitting  evidence  against  ap- 
pellant's objection  is  not  cured  by  the  court  s 
subsequent  statement  that  he  will  strike  it  out 
on  motion,  where  appellant,  preferring  to  stand 
on  his  exception,  declines  to  moke  the  motion. 

4.  In  an  action  against  plaintiff's  employer 
for  injuries  due  to  the  negligence  of  the  physi- 
cian furnished  by  defendant  to  dress  a  broken 
leg  received  by  plaintiff  while  riding  on  defend- 
ant's engine  through  its  mines,  it  is  error  to  ad- 
mit evidence  that  the  engine  was  running  at  a 
high  rate  of  speed  at  the  time  of  the  injury. 

5.  Where  a  hospital  is  maintained  by  a 
mining  corporation  for  the  sole  purpose  of  re- 
lieving injured  employes,  without  any  intention 
of  profit  to  the  corporation,  the  corporation  is 
not  liable  to  employes,  for  the  malpractice  of 
the  physician  employed,  provided  it  used  or- 
dinary care  in  selecting  him,  though  the  hospi- 
tal is  supported  by  the  contributions  of  the  em- 
ployes. 

Appeal  from  superior  court.  Pierce  ccuuty; 
John  C.  Stallcup,  Judge. 

Action  by  Albert  W.  Richardson  against 
the  Carbon  Hill  Coal  Company  to  recover  for 
'personal  injuries.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

John  P.  Judson,  for  appellant.  Crowley, 
Sullivan  &  Grosscup  and  C.  W.  Seymour,  for 
respondent 

ANDERS,  J.  The  appellant  to  a  corpora- 
tion, and  in  the  year  1800,  and  for  some 
years  prior  thereto,  it  owned  and  operated 
certain  coal  mines  at  Carbonado,  in  this 
state.  It  was  also  the  owner  of  a  narrow- 
gauge  railroad,  which  it  constructed  and 
used  for  the  purpose  of  transporting  Its  coal 
to  a  station  on  the  Northern  Pacific  Railroad, 
about  three-quarters  of  a  mile  distant  from 
Its  mines.  On  or  about  the  24th  day  of 
January,  1890,  the  respondent  was  employed 
by  the  company  to  assort  or  clean  coal  at 
its  coal  bunkers,  with  the  understanding  that 
he  should  work  whenever  required,  and  be 
paid  by  the  day  when  engaged  at  said  work. 
On  April  15,  1890,  the  respondent,  while  rid- 
ing through  a  tunnel  on  a  brake  beam  In 
front  of  one  of  the  company's  engines,  was 
struck  by  a  projecting  rock,  and  thereby 
seriously  injured.  He  was  taken  to  the  bouse 
of  his  brother-in-law,  and  there  treated  by 
Dr.  Garner,  a  physician  and  surgeon,  who 
had  been  theretofore  employed  to  treat  pro- 
fessionally all  persons  who  might  be  injured 
while  In  the  service  of  the  company.  Upon 
examination  the  doctor  found  that  the  re- 
spondent's left  leg  was  broken  about  eight 
inches  from  the  hip  joint,  but  did  not  dis- 
cover any  other  injury  in  or  about  the  hip. 
The  doctor  treated  this  fracture  until  about 
the  middle  of  July,  at  which  time  he  deemed 
the  respondent  cured,  the  fractured  bones 
being  then  united.  Subsequently  the  re- 
spondent instituted  an  action  against  the  coal 
company  to  recover  damages  for  the  injury 
sustained  while  riding  upon  the  locouiuiive 
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engine,  and  also  for  further  Injury  by  reason 
of  negligent  and  unskillful  treatment  by  Dr. 
Garner.  The  cause  proceeded  to  trial,  and 
at  the  close  of  the  plaintiff's  testimony,  on 
motion  of  the  defendant  (which  motion  was 
in  form  a  motion  for  a  nonsuit),  the  court 
directed  the  Jury  to  find  a  verdict  for  the 
defendant.  From  this  order  and  judgment 
the  plaintiff  appealed. 

Upon  the  trial  here  this  court  determined 
that  the  plaintiff  was  not  entitled  to  recover 
for  the  Injury  sustained  in  the  tunnel,  be- 
cause it  was  apparent  from  the  record  that 
he  was  himself  guilty  of  contributory  negli- 
gence. As  to  the  first  cause  of  action,  the 
ruling  of  the  trial  court  was,  therefore,  sus- 
tained. But,  although  we  found  the  proof  too 
uncertain  and  meager  to  determine  satisfac- 
torily what  were  the  rights  of  the  plaintiff 
under  his  cause  of  action  for  injuries  bus-' 
tained  on  account  of  alleged  negligent  and 
unskillful  surgical  treatment,  we  came  to  the 
conclusion  that  the  evidence  upon  that  branch 
of  the  case  should  have  been  submitted  to 
the  consideration  of  the  jury,  and  according- 
ly remanded  the  cause  for  a  new  trial,  with 
leave  to  file  new  pleadings.  See  6  Wash.  52, 
32  Pac.  1012.  The  plaintiff  thereupon  filed 
an  amended  complaint,  stating,  but  not  sepa> 
rately,  the  same  causes  of  action  which  were 
set  up  in  his  original  complaint  The  de- 
fendant moved  the  court  to  strike  out  certain 
paragraphs  and  portions  of  the  complaint,  on 
the  ground  that  the  same  were  irrelevant, 
immaterial,  and  redundant  This  motion  was 
overruled,  and  the  defendant  excepted. 
Thereafter  the  defendant  answered,  and  the 
cause  was  tried,  resulting  in  a  verdict  and 
Judgment  for  plaintiff. 

It  appears  that  the  appellant  corporation,  in 
conducting  its  business,  usually  employed 
several  hundred  men;  and  the  proof  shows 
that  it  was  the  custom  of  the  paymaster  of 
the  company  to  retain  one  dollar  per  month 
from  the  wages  of  each  employe,  and  that 
the  money  so  realized  was  kept  as  a  special 
fund  for  the  payment  of  the  expenses  of  the 
hospital  and  the  salary  of  the  physician  em- 
ployed to  attend  and  treat  sick  and  disabled 
employes  and  their  families,  and  was  dis- 
bursed by  him  whenever  required  for  those 
purposes.  None  of  the  money  was  used  by 
the  company  in  transacting  its  business,  nor 
did  it  In  any  way  derive  any  profit  from  it 
The  respondent  paid  one  dollar  per  month 
(which  was  charged  to  his  account  as  "Hos- 
pital") out  of  his  wages  while  In  the  service 
of  the  company,  without  objection,  and  with- 
out asking  for  any  Information  as  to  the  pur- 
pose for  which  it  was  to  be  used;  but  he 
seems  to  have  understood  from  others  that 
it  was  to  be  applied  towards  the  payment  of 
the  doctor  in  case  of  sickness  or  injury  of 
employes.  We  think  the  court  committed  no 
error  In  refusing  to  strike  out  portions  of  the 
complaint  on  the  ground  stated  In  the  mo- 
tion. Where  a  complaint  sets  forth  two 
causes  of  actions,  which  may  properly  be 


joined,  without  separately  stating  them,  as 
required  by  the  Code,  the  proper  remedy  is  a 
motion  to  require  plaintiff  to  make  his  com- 
plaint more  definite  and  certain  by  stating 
separately  his  several  causes  of  action.  Pom. 
Code  Rem.  §  447;  Boone,  Code  PI.  f  266. 
And,  besides,  the  paragraphs  sought  to  be 
stricken  out  are  all  essential  allegations  in 
the  only  cause  of  action  stated  in  the  com- 
plaint which,  according  to  the  claim  of  appel- 
lant has  not  already  been  determined  by  this 
court  The  paragraphs  objected  to  could  not 
be  stricken  out  without  giving  the  motion  the 
effect  of  a  general  demurrer,  for,  without 
them,  the  complaint  would  state  no  cause  of 
action  for  surgical  malpractice.  This  case 
was  tried  by  the  court  below  upon  the  theory 
that  the  complaint  states  two  causes  of  ac- 
tion, and  that  the  first  cause  of  action,  based 
upon  the  alleged  negligence  of  the  defendant 
by  reason  of  which  plaintiff  was  Injured,  had 
been  determined  adversely  to  the  plaintiff  by 
this  court  It  was  the  rule  contended  for  by 
counsel  for  the  defendant  and  he  here  in- 
sists, that  the  court  erred  In  permitting  coun- 
sel for  the  plaintiff.  In  opening  his  case,  to 
state  to  the  Jury,  over  defendant's  objection, 
certain  facts  and  circumstances  which  he 
expected  to  prove  to  sustain  the  first  cause 
of  action,  and  in  permitting  the  plaintiff  to 
introduce  evidence  before  the  Jury  to  prove 
the  facts  therein  alleged.  Just  what  the  re- 
marks of  counsel  were  to  which  objection 
was  made  by  the  defendant  we  are  unable  to 
ascertain,  as  they  do  not  appear  in  the  record, 
and  we  are  therefore  unable  to  determine 
whether  they  were  improper  and  prejudicial 
or  not  But  we  think  it  was  error,  under 
the  circumstances,  to  permit  evidence  to  be 
Introduced  showing  the  rate  of  speed  at 
which  the  engine  upon  which  the  plaintiff 
was  seated  when  he  was  Injured  was  driven 
Into  the  tunnel  by  defendant's  underground 
foreman,  and  the  outcry  of  the  plaintiff  when 
he  was  thrown  to  the  ground,  and  other  like 
matters.  All  such  testimony  was  clearly  ir- 
relevant to  the  Issues  which  were  finally  sub- 
mitted to  the  Jury,  and  must  have  been  prej- 
udicial to  the  defendant  Indeed,  the  learn- 
ed trial  judge  seems  to  have  come  to  the 
conclusion  that  this  evidence  was  all  Irrele- 
vant for  he  said:  "Before  going  to  the  Jury 
on  the  case,  counsel  for  the  defendant  may 
move  to  have  all  this  testimony  stricken  out 
on  his  motion,  so  far  as  this  court  can  see 
now."  But  counsel  did  not  choose  to  move 
to  strike  it  out  and  thereby,  if  successful, 
waive  his  exceptions,  but  preferred  to  stand 
upon  his  exceptions,  as  he  had  a  perfect 
right  to  do.  It  Is  by  no  means  certain-  that 
If  this  evidence  had  been  stricken  out  the 
impression  produced  by  it  upon  the  minds  of 
the  Jury  would  have  been  removed.  It  Is 
far  easier  to  produce  an  Impression  upon  the 
mind  than  it  Is  to  eradicate  It  and  for  that 
reason,  If  for  no  other,  courts  should  spare 
no  pains  to  prevent  Illegal  testimony  from 
going  to  the  Jury.    Of  course,  it  was  proper 
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— perhaps  necessary— for  the  plaintiff  to  show, 
the  character  and  extent  of  the  Injuries  which 
Dr.  Garner  undertook  to  treat,  and  also 
where  he  was,  and  what  he  was  doing,  when 
he  was  injured,  as  those  were  evidently  per- 
tinent and  relevant  matters. 

After  the  plaintiff  had  rested,  the  defend- 
ant moved  for  a  nonsuit  as  to  the  first  cause 
of  action,  on  the  ground  of  contributory  neg- 
ligence on  the  part  of  plaintiff.  A  nonsuit 
was  denied,  but  the  court  thereupon  ruled 
that  the  defendant  •  was  called  upon  to  an- 
swer that  part  of  the  case  only  which  per- 
tained to  the  treatment  of  plaintiff's  injuries. 
Subsequently  the  court  charged  the  jury  to 
disregard  entirely  the  first  cause  of  action, 
but,  as  they  were  not  instructed  to  disregard 
all  or  any  particular  portion  of  the  evidence 
which  had  been  Introduced  to  sustain  that 
part  of  the  case,  we  hardly  think  that  the 
objectionable  evidence  can  be  said  to  have 
been  thereby  fully  withdrawn  from  the  con- 
sideration of  the  jury.  In  our  opinion,  this 
charge  of  the  learned  judge  was  too  general 
to  convey  to  the  minds  of  the  jury,  with 
any  degree  of  certainty,  what  was  really  in- 
tended by  the  court  In  fact,  by  its  terms, 
it  left  the  jury  to  determine  for  themselves 
what  evidence  they  were  to  disregard,  in- 
stead of  pointing  it  out  to  them,  and  was, 
therefore,  liable  to  confuse  and  mislead. 

It  is  contended  on  the  part  of  appellant 
that  the  verdict  and  judgment  cannot  be 
sustained  (1)  because  the  evidence  falls  to 
show  that  the  respondent's  injuries  were 
negligently  or  unskillfully  treated  by  Dr. 
Garner;  (2)  because  it  clearly  appears  from 
the  evidence  that  the  appellant  never  em- 
ployed or  agreed  to  employ  the  doctor  to 
treat  said  injuries;  and  (3)  because  the  proofs 
show  no  liability  on  the  part  of  appellant  for 
the  injuries  complained  of,  even  if  it,  were 
shown  that  the  doctor  was  employed  by  It, 
and  was  negligent  in  the  discharge  of  his  pro- 
fessional duties  towards  the  respondent.  As 
already  stated,  Dr.  Garner's  treatment  of 
the  respondent  was  directed  solely  to  the 
fracture  of  the  femur;  and  it  does  not  ap- 
pear from  the  evidence  that  the  fracture  it- 
self was  either  negligently  or  unskillfully 
treated.  The  ordinary  appliances  were  used, 
and  the  result  was  a  union  of  the  broken 
bone,  without  deformity  of  the  limb,  so  far 
as  the  testimony  discloses.  But  it  is  claimed 
by  the  respondent  that  his  hip  was  dislocat- 
ed by  the  same  accident  which  broke  his  leg, 
and  that  the  dislocation  was  so  apparent 
that  nothing  but  gross  negligence  or  incom- 
petency could  have  prevented  the  doctor 
from  discovering  it.  That  respondent's  hip 
was  dislocated  at  the  time  of  the  trial  was 
not  disputed,  even  by  Dr.  Garner  himself. 
Nor  was  it  disputed  that  the  dislocation  was 
permanent,  and  incurable.  The  head  of  the 
femur  had  been  torn  from  Its  socket,  and 
pushed  upwards  and  backwards,  producing 
a  lump  on  the  hip,  which  was  easily  dis- 
cernible, and  which  the  respondent  and  those 
v.a9i\no.l— 7 


who  attended  him  say  was  there  when  Dr. 
Garner  was  treating  him,  and  that  the 
doctor's  attention  was  several  times  called 
to  the  fact  that  respondent's  hip  was  pain- 
ful; but  that  he  never  examined  it,  but  al- 
ways said  the  pain  was  caused  by  the  bro- 
ken bone.  The  doctor  testified  that  the  lump 
spoken  of  was  not  present  while  he  was 
treating  the  patient,  because,  if  it  had  been, 
he  could  not  have  failed  to  see  it  when  he 
applied  the  splints  .to  the  broken  leg.  His 
conclusion  was  that  the  dislocation  must 
have  been  caused  by  the  respondent  falling 
upon  the  sidewalk  when  he  was  walking  on 
crutches,  and  one  of  them  broke  and  threw 
him  down.  The  testimony,  however,  of 
those  who  saw  him  fall,  shows  pretty  clear- 
ly that  his  hip  was  not  seriously  injured,  if 
at  all,  at  that  time.  We  therefore  conclude 
that  there  was  sufficient  evidence  to  justify 
the  jury  in  finding  the  doctor  guilty  of  neg- 
ligence. 

It  is  conceded  in  this  case  that  no  express 
contract  was  made  between  the  company 
and  the  respondent  -in  relation  to  his  treat- 
ment or  care  in  case  he  became  sick  or  was 
injured;  and  it  therefore  follows  that,  if  the 
appellant  was  bound  to  furnish  a  surgeon  to 
treat  respondent's  injuries,  it  was  by  virtue 
of  such  a  contract  as  the  law  implies  from  the 
acts  of  the  parties,  and  the  surrounding  cir- 
cumstances. In  this  case  the  one  dollar  per 
month  was  deducted  from  respondent's 
wages  with  his  consent,  or  at  least  without 
his  objection,  and  appeared  charged  on  the 
statement  of  his  account  as  "Hospital,"  and 
nothing  whatever  was  said  concerning  it  by 
either  party  to  the  other.  What  was  the  con- 
tract? Was  the  respondent  to  be  furnished 
with  hospital  accommodations  and  medical 
attendance?  The  respondent  says  he  under- 
stood that  he  was  to  have  the  services  of  a 
doctor  if  needed,  and  that  he  relied  on  the 
appellant  to  furnish  him  medical  or  surgical 
attendance  in  case  of  sickness  or  injury. 
He  knew  that  there  was  a  doctor  at  appel- 
lant's mines,  and  some  kind  of  a  hospital, 
and  had  no  doubt  learned  that  both  were 
for  the  benefit  of  those  employed  there;  and 
from  these  facts  he  concludes  that  the  com- 
pany contracted  to  furnish  him  the  privileges 
of  a  hospital,  and  the  services  of  a  physician. 
And  he  introduced  evidence  tending  to  prove 
that  it  was  the  general  understanding  among 
the  miners  at  Carbonado  that  Dr.  Garner 
was  the  company's  physician.  On  the  other 
hand,  appellant  produced  positive  testimony 
to  the  effect  that  when  the  respondent  was 
hurt,  and  while  he  was  being  treated,  it  had 
no  physician  In  its  employment,  and  main- 
tained no  hospital,  and  that  the  doctor  was 
actually  employed  by  the  hospital  commit- 
tee, which  was  appointed  by  the  employes 
themselves,  and  that  the  hospital  was  un- 
der the  control  of  the  same  committee.  But, 
suppose  the  contention  of  the  respondent  to 
be  true  that  the  appellant  so  conducted  itself 
|  that  it  caused  the  respondent  to  believe  that 
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it  was  furnishing  to  him  surgical  treatment, 
and  that  it  is  estopped  from  denying  that 
such  was  the  fact,  does  it  follow,  under  the 
facts  of  this  case,  that  it  is  liable  for  the  mal- 
practice of  the  physician?  We  think  It  does 
not.  This  hospital  was  maintained,  and  the 
physician  provided,  for  the  sole  purpose  of 
relieving  sick  and  injured  employe's  without 
expense  to  them,  and  without  any  intention 
on  the  part  of  the  company  of  making  any 
profit  out  of  the  undertaking.  It  was,  there- 
fore, a  charitable  institution,  and  it  was 
supported  by  the  contributions  of  employ- 
es, and  carried  on  In  their  interests;  and 
If  the  company  did  employ  the  physician,  as 
claimed  by  respondent,  to  look  after  and 
treat  the  sick  and  injured,  it  is  not  liable 
for  bis  negligence,  but  is  responsible  only  for 
want  of  ordinary  care  in  selecting  him.  Mc- 
Donald v.  Hospital.  120  Mass.  432;  Van  Tas- 
sell  v.  Hospital  (Sup.)  15  N.  Y.  Supp.  620; 
Insurance  Patrol  v.  Boyd,  120  Pa.  St  624, 
15  AtL  553;  Laubheim  v.  Steamship  Co.,  107 
N.  Y.  228,  13  N.  E.  781;  Railway  Co.  v. 
Artist,  9  C.  C.  A.  14,  60  Fed.  365.  And  It 
is  not  shown  that  the  company  was  derelict 
In  that  particular.  In  fact.  It  is  not  even  al- 
leged in  the  complaint  that  it  did  not  ex- 
ercise ordinary  and  reasonable  care  to  select 
an  ordinarily  skillful  physician.  The  action 
was  not  brought  upon  that  theory,  and  the 
proof  fails  to  support  a  finding  of  negli- 
gence on  the  part  of  the  company,  and  the 
judgment  must,  therefore,  be  reversed.  Re- 
versed and  remanded. 

STILES  and  HOYT,  JJ.,  concur. 


(10  Wash.  673) 
HAYS  et  at.  v.  MERCHANTS'  BANK  OF 
PORT  TOWNSEND. 

(Supreme  Court  of  Washington.    Jan.  11, 
1895.) 

Tide  Lauds  —  Competency  or  Purchaser— Who 
mat  Contest  Decision  or  Board  of  Equali- 
sation —  Appeal  to  Superior  Court  —  Requi- 
sites. 

1.  Gen.  St.  {  2170,  giving  the  superior  court 
jurisdiction  of  an  appeal  from  the  decision  of 
the  state  board  of  equalization,  making  an 
•ward  of  right  to  purchase  tide  lands,  and  Code 
Proc.  §  49,  which  provides  that  when  jurisdic- 
tion is  conferred  on  a  court  all  the  means  to 
carry  it  into  effect  are  also  given,  that  court  may 
poHsess  itself  of  the  application,  notice  of  con- 
test, and  record  of  the  board's  action. 

2.  The  better  proceedings,  more  consonant 
with  the  spirit  of  the  Code,  in  the  consideration 
by  the  superior  court  of  an  appeal  from  a  deci- 
sion of  the  state  board  of  equalization  relative 
to  the  right  to  purchase  tide  lands,  is  to  make 
an  order,  upon  application  by  a  contestant,  di- 
rected to'  the  board,  requiring  it  to  send  up  pa- 
pers and  records  by  copy;  and  the  transcript 
sent  up  in  cases  arising  before  the  act  of  1893 
should  be  authenticated  by  the  secretary,  and 
such  a  proceeding  brings  up  the  whole  cause  for 
retrial. 

3.  Where,  in  an  appeal  from  the  award  of 
the  state  board  of  equalization  of  a  right  to  pur- 
chase tide  lands,  the  secretary  of  that  board  vol- 
untarily sent  to  th»*  superior  court  what  pur- 
ported to  be  a  record  of  the  contest,  attested  by 


him,  no  attempt  having  been  made  to  show  in- 
correctness therein,  that  court  will  not  be  held 
not  to  have  acquired  jurisdiction,  on  the  ground 
that  the  record  thus  transmitted  gave  it  noth- 
ing of  an  official  character  to  act  upon. 

4.  Under  Gen.  St.  §  2172,  giving  the  own- 
ers of  the  land  abutting  on  tide  lands  the  pref- 
erence right  to  purchase  the  latter,  a  judgment 
creditor  who  has  purchased  the  abutting  prop- 
erty at  his  own  execution  sale  cannot,  before 
expiration  of  the  time  allowed  bis  debtor  to  re- 
deem, contest  the  application  of  one  who  has 
acquired  possession  thereof  by  mesne  convey- 
ances from  tbe  judgment  debtor. 

5.  The  objection  that  an  applicant  for  the 
purchase  of  tide  lands  is  not  qualified  is  a  mat- 
ter lying  between  him  and  the  state,  and  can- 
not be  raised  by  one  who  was  not  entitled  to 
contest  the  application. 

Appeal  from  superior  court,  Jefferson  coun- 
ty; R.  A.  Bal linger,  Judge. 

This  Is  a  contest  between  W.  F.  Hays  and 
others,  as  contestants,  and  the  Merchants' 
Bank  of  Port  Townsend,  as  contestee,  for 
the  right  to  purchase  certain  tide-lands. 
From  a  reversal  by  the  superior  court  of 
an  order  of  the  state  board  of  equalization 
and  appeal  awarding  the  right  of  purchase 
to  contestee,  contestee  appeala  Reversed. 

A.  R.  Coleman  and  C.  A.  Burnett,  for  ap- 
pellant   W.  F.  Hays,  for  respondents. 

STILES,  J.  This  was  an  appeal  from  the 
decision  of  the  state  board  of  equalization 
and  appeal  In  a  tide-land  contest  The  ac 
tlon  of  the  board  was  reversed  by  the  su- 
perior court  and  the  first  point  made  here 
by  the  appellant  Is  that  the  court  could  not 
take  cognizance  of  the  appeal,  because  of  tbe 
failure  of  the  law  to  prescribe  a  method  of 
procedure  in  such  cases.  We  have  had  oc 
casion  In  State  v.  Forrest  8  Wash.  610,  36 
Pac.  686,  1120.  and  in  McKenzie  v.  Woodiu 
(Wash.)  37  Pac.  663,  to  comment  upon  some 
of  the  deficiencies  and  incongruities  of  tin- 
statute,  but  this  Is  the  first  time  that  so  seri 
ous  an  attack  has  been  made  upon  its  execu 
tlon.  To  sustain  the  appellant  upon  this 
point  would  certainly  have  the  effect  to  In- 
validate the  whole  act  for  the  sale  of  tide 
lands,  at  least  where  there  were  opposing 
claimants;  since  it  was  obviously  not  the  in- 
tention to  make  the  action  of  tbe  board  final 
in  any  case  where  there  was  contest  of  an 
application.  But  Gen.  St  §  2170.  clearly 
gives  the  court  jurisdiction  to  entertain  ap- 
peals, and  the  power  ought  not  to  be  per- 
mitted to  fall  If  there  is  any  reasonable 
means  of  sustaining  It  Code  Proc.  f  49,  we 
think  furnishes  a  way  out  of  the  difficulty. 
It  provides  as  follows: 

"Sec.  49.  When  jurisdiction  Is,  by  the  con- 
stitution of  this  state,  or  by  statute,  con- 
ferred on  a  court  or  judicial  officer  all  the 
means  to  carry  it  into  effect  are  also  given; 
and  In  tbe  exercise  of  the  jurisdiction,  if  the 
course  of  proceeding  be  not  specifically  point- 
ed out  by  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which 
may  appear  most  conformable  to  the  spirit 
of  this  Code." 
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These  provisions  are  very  sweeping,  and 
they  certainly  empower  a  superior  court  to 
possess  itself  of  everything  necessary  to  en- 
able it  to  review  the  action  of  any  inferior 
court,  board,  or  tribunal,  where  such  au- 
thority is  conferred  upon  it  by  statute.  The 
word  used  in  the  law  to  describe  its  author- 
ity is  "appeaj,"  but  we  take  it  that  the  word 
is  not  used  in  any  technical  sense,  but  to 
signify  an  authority  to  retry  the  questions 
arising  before  the  board  upon  a  contest.  To 
do  this,  it  ought  to  be  possessed  of  the  appli- 
cations, notices  of  contest,  and  the  record  of 
the  board's  action,  and  the  statute  authorizes 
it  to  adopt  such  method  of  possessing  itself 
of  the  case  as  may  appear  to  be  most  con- 
formable to  the  spirit  of  the  Code  of  Pro- 
cedure. We  are  inclined  to  believe  that  it 
would  be  more  consonant  with  the  spirit  of 
the  Code  were  the  superior  court,  in  each  of 
these  cases,  upon  application  of  a  contestant, 
to  make  an  order,  directed  to  the  board,  re- 
quiring it  to  send  up  the  papers  and  record, 
by  copy,  and  that  the  transcript,  sent  up  in 
cases  arising  before  the  act  of  1893  should 
have  been  authenticated  by  the  chairman  of 
the  board,  rather  than  by  the  secretary,  who 
was  an  officer  unknown  to  the  former  stat- 
ute. It  is  true  that  neither  was  a  chair- 
man, as  such,  spoken  of  in  the  act  of  1890; 
but,  by  the  common  custom  of  all  boards  of 
this  kind,  they  are  organized  with  a  chair- 
man or  president,  who  commonly  represents 
the  board  by  his  signature.  The  proceeding 
thus  suggested  would  be,  in  substance,  a 
certiorari,  and  would  be  similar,  both  in  the 
practice  and  in  the  result,  to  certiorari  to  a 
justice  of  the  peace,  which  we  have  recently 
held  takes  up  the  whole  case  for  retrial  in 
the  superior  court  McEneaney  v.  Dart  (de- 
cided Nov.  2,  1894)  38  Pac.  764.  In  this  case 
the  secretary  of  the  bQard  seems  to  have 
voluntarily  sent  to  the  superior  court  of  Jef- 
ferson county  what  purported  to  be  a  record 
of  the  contest,  attested  by  him,  and  objec- 
tion was  made,  and  is  here  insisted  upon, 
that  the  record  thus  transmitted  gave  the 
court  nothing  bearing  an  official  character 
to  act  upon.  We  confess  to  difficulty  in  pass- 
ing upon  this  point;  but,  inasmuch  as  all 
the  cases  of  this  kind  we  have  had  before  us 
were  based  upon  the  same  sort  of  irregular 
certification,  we  shall  not  now,  after  the  de- 
ficiencies of  the  old  law  have  been  some- 
what remedied  by  the  designation  of  a  per- 
manent chairman  and  the  provision  for  a 
secretary,  disturb  the  course  of  things  by 
holding  the  court  to  have  been  without  ju- 
risdiction. We  do  not  know  how  many  of 
these  tide-land  titles  would  be  overturned  by 
such  a  ruling.  No  attempt  was  made  to 
show,  in  this  case,  that  the  purported  record 
was  incorrect  in  any  particular. 

But,  upon  the  merits  of  the  contest,  we 
think  it  is  imperative  that  the  decision  of  the 
superior  court  be  reversed,  because  the  re- 
spondents here  were  not  qualified  to  contest 
the  application  of  the  appellant,  or  to  pur- 


chase  the  lands  in  question  at  any  time  with- 
in the  period  allowed  for  the  filing  of  con- 
tests. Prior  to  March  26,  1890,  the  Port 
Townsend  Foundry  &  Machine  Company  was 
the  owner  of  the  upland  portion  of  lots  1,  2, 
3,  and  4,  block  15,  in  the  city  of  Port  Town- 
send,  and  had  thereon  certain  improvements. 
On  August  12,  1890,  the  above-named  com- 
pany conveyed  this  property  to  one  Perkins; 
and  he,  December  31,  1890,  conveyed  it  to  ap- 
pellant, which  filed  its  application  to  pur- 
chase May  20,  1892.  Respondents  filed  their 
application  later,  and  in  July,  1892,  filed  a 
notice  of  contest  of  appellant's  application. 
Respondents'  claim  and  contest  were  based 
upon  a  sheriff's  certificate  of  sale  made  upon 
a  judgment  against  the  foundry  and  machine 
company,  filed  and  recorded  in  the  office  of 
the  auditor  of  the  county  June  24,  1890,  and 
therefore  a  lien  upon  the  real  property  of  the 
debtor  company.  The  sale  was  made,  and 
the  certificate  of  purchase  executed,  Janu- 
ary 29,  1892,  and  the  sale  was  confirmed 
April  28, 1892.  When  the  hearing  before  the 
board  was  had  In  March,  1893,  the  time  for 
redemption  from  the  execution  sale  had  ex- 
pired, and  respondents  had  received  a  sher- 
iff's deed.  These  facts  they  made  known  to 
the  board  by  a  supplemental  showing  in  the 
contest  Thus,  the  appellant  was  the  owner 
of  the  upland  when  its  application  was  filed, 
and  at  all  times  until  more  than  six  months 
after  the  filing  of  the  counter  application  and 
contest  by  respondents;  and  the  question  is, 
were  the  respondents  competent  contestants? 
We  think  not  The  statute  (Gen.  St  8  2172), 
gives  to  owners  of  the  lands  abutting  on  tide 
lands  the  preference  right  to  purchase,  and 
it  cannot  be  maintained  that  the  respondents 
were  owners  of  the  land  covered  by  their 
certificate  at  any  time  prior  to  their  receiving 
a  deed.  A  judgment  debtor,  until  after  the 
expiration  of  the  time  to  redeem  real  estate 
sold  on  execution,  is  the  holder  of  the  legal 
title,  and  must  in  all  respects  be  treated  as 
the  owner  of  the  land.  Freem.  Ex'ns,  §  323; 
Dray  v.  Dray,  21  Or.  59,  27  Pac.  223;  Mc- 
Millan v.  Richards,  9  Cal.  365;  Curtis  v.  Mil- 
lard, 14  Iowa,  128.  True,  under  our  statute, 
the  purchaser  Is  to  be  let  into  possession  on 
demand;  but  whether,  if  respondents  had 
been  In  possession,  a  different  result  would 
follow,  we  do  not  decide,  for  there  was  no 
such  possession  in  this  case.  But  for  the  in- 
terposition of  the  respondents,  therefore,  It 
is  altogether  likely  that,  long  before  the  ex- 
piration of  the  time  fpr  redemption,  appel- 
lant would  have  had  Its  conveyance  from  the 
state;  and  It  would  be  altogether  unjust  to  al- 
low a  contestant  who  has  no  present  right  to 
contest  to  go  into  the  land  office  and  file  a 
claim  based  on  no  title  in  himself,  and,  after 
months  of  delay  beyond  the  time  permitted 
for  the  filing  of  contests,  give  him  the  land 
upon  the  basis  of  some  after-acquired  title. 
Moreover,  we  do  not  think  it  was  the  Inten- 
tion of  the  legislature  that  these,  applications 
for  purchase  of  tide  lands,  by  shore  owners, 
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munlty  property,  did  not  state  a  cause  of 
action;  for  while  It  is  true  that  the  presump- 
tion is  that  it  could  be  so  enforced,  yet  the 
fact  that  such  presumption  is  only  a  prima 
facie  one  might  largely  affect  the  price  which 
would  be  realized  upon  a  sale  of  the  com- 
munity property  to  satisfy  the  judgment 
The  plalntifr  should  have  the  right  to  have 
the  status  of  his  judgment  conclusively  es- 
tablished before  the  sale  of  community  prop- 
erty thereunder.  Such  an  adjudication  is 
not  only  in  the  interest  of  the  plaintiff,  but 
of  the  defendant  as  well;  and  it  is  to  the  in- 
terest of  the  public  that  property  offered  for 
sale  upon  execution  should  bring  the  highest 
price.  In  my  opinion,  the  judgment  should 
be  in  all  things  affirmed. 


(10  Wash.  451) 

TIBBALS  v.  IFFLAND.t 

(Supreme  Court  of  Washington.    Jan.  3,  1895.) 

Actios  fob  Rent— Evidence— Written  Assign- 
ment or  Lease— Parol  Evidence  or  Contents 
— Validity— Recouping  —  Assignment  bt  Les- 
see's Assignee— Effect. 

1.  In  an  action  by  a  lessor  against  the  as- 
signee of  the  lessee,  for  rent,  in  which  defend- 
ant pleads  that  he  assigned  his  interest  and 
surrendered  possession  to  another  before  such 
rent  accrued,  defendant  may  state  what  he  did 
with  the  lease  and  the  premises  described  in  it, 
as  a  preliminary  to  proof  of  the  assignment. 

2.  Where,  in  such  action,  proper  founda- 
tion is  laid  for  secondary  evidence  of  the  con- 
tents of  the  assignment,  it  is  not  error  to  permit 
defendant's  witness,  who  has  testified  to  the  as- 
signment of  a  lease  and  its  contents,  to  state 
what  lease  the  assignment  purported  to  assign. 

3.  In  such  case,  evidence  aa  to  how  defend- 
ant came  to  get  the  lease,  and  his  object  in  get- 
ting it,  is  immaterial. 

4.  It  is  not  prejudicial  to  plaintiff,  in  such 
case,  to  refuse  to  permit  a  witness  who  wrote 
the  assignment  to  state  whether  the  assignment 
was  not  a  scheme  of  his  to  get  defendant  "rid  of 
the  lease." 

5.  There  was  uncontradicted  evidence  that 
defendant  assigned  the  lease  in  writing,  and 
that  he  delivered  the  assignment  and  possession 
of  the  premises  to  the  assignee;  and  defend- 
ant testified  that  the  assignee  soon  after  left 
the  place  for  P.,  and  that  he  (defendant)  search- 
ed the  hotels  and  boarding  houses  at  P.  to  get 
the  assignment;  that  he  had  addressed  letters 
to  the  assignee  at  P.  and  V.,  the  only  places  he 
had  any  reason  to  believe  he  might  be  found, 
and  received  no  reply;  and  that  he  did  not 
know  such  assignee's  whereabouts.  Held,  that 
secondary  evidence  of  the  contents  of  the  as- 
signment was  admissible. 

6.  Though  the  statute  provides  that  the 
county  auditor  shall,  on  payment  of  his  fees, 
record  leases  whwit  have  been  acknowledged 
aud  proved  (1  Hill's  Code,  §  190),  a  failure  to 
rcf-ord  an  assignment  of  a  lease  does  not  render 
it  invalid. 

7.  A  lessee's  assignee  may  assign  his  inter- 
est iu  the  lease,  and  fid  himself  of  liability  to 
pay  rent,  though  the  lessor  has  no  notice  of 
such  assignment. 

8.  The  interest  conferred  by  a  lease  for  any 
term  of  years,  on  the  lessee  or  his  assignee,  is 
a  chattel  interest,  which  he  can  dispose  of  with- 
out his  wife's  consent. 

9.  Evidence  of  diligence  of  a  party,  as 
ground  for  the  introduction  of  secondary  evi- 
dence of  the  contents  of  a  written  instrument, 
is  for  the  court,  aud  should  not  be  considered  by 
the  jury. 

1  Rehearing  pending. 


Appeal  from  superior  court,  Jefferson  coun- 
ty. 

Action  by  H.  L.  Tibbals,  Sr.,  against  John 
lflland.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Smith  &  Felger  and  Trumbull  &  Trumbull, 
for  appellant.  Carroll  &  Rohde  and  R.  W. 
Jennings,  for  respondent. 

ANDERS,  J.  On  June  15, 1889,  the  appel- 
lant, by  an  instrument  in  writing  duly  exe- 
cuted, leased  to  one  Herman  Trapeur  a  cer- 
tain storeroom  in  the  city  of  Port  Townsend 
for  the  period  of  five  years  from  the  1st  day 
of  March,  1890,  for  the  sum  of  $  100  per 
month,  payable  in  advance  on  the  1st  day  of 
each  and  every  month,  which  sum  the  said 
Trapeur  agreed  to  pay  in  accordance  with 
the  terms  of  said  lease.  On  April  6,  1890, 
the  said  lessee  assigned  all  his  right  title, 
and  interest  in  and  to  said  lease  to  one 
Whittlesey,  who  on  October  22,  1891,  as- 
signed the  same  to  the  respondent,  Inland. 
The  respondent,  about  the  1st  day  of  Novem- 
ber, 1891,  went  into  possession  of  the  prem- 
ises, and  paid  the  rent  to  appellant,  accord- 
ing to  the  provisions  of  the  lease,  for  three 
months  thereafter,  and  then  failed  and  re- 
fused to  make  further  payments.  This  ac- 
tion (originally  two  actions,  which  were  con- 
solidated and  tried  as  one)  was  instituted  to 
recover  the  rent  alleged  to  be  due  for  six 
successive  months,  beginning  with  March, 
1892.  -The  respondent  set  up  as  defenses  to 
the  action:  (1)  That  on  the  15th  day  of 
January,  1892,  he,  by  an  instrument  of  writ- 
ing duly  acknowledged,  assigned,  for  value, 
all  his  right,  title,  and  interest  in  and  to  the 
lease  alleged  in  the  complaint,  aud  the  prem- 
ises therein  described,  to  one  John  Barnett, 
and  surrendered  the  possession  of  said  prem- 
ises to  said  Barnett,  and  put  him  in  posses- 
sion of  the  same;  and  (2)  an  adjudication 
in  his  favor  in  a  justice  court  In  an  action 
for  the  rent  for  the  month  of  February.  1892. 
Most,  if  not  all,  of  the  testimony  offered  as 
to  this  latter  defense  was  rejected  by  the 
court,  and  the  case  went  to  the  jury  upon 
the  questions  raised  by  the  first  affirmative 
defense  pleaded;  and  there  was  a  verdict 
and  judgment  for  the  defendant 

It  is  alleged  that  the  court  erred  in  admit- 
ting In  evidence  certain  testimony  over  the 
objection  of  the  appellant  In  rejecting  cer- 
tain other  testimony  offered  by  appellant 
and  in  giving  certain  instructions  to  the 
jury.  The  court  permitted  the  respondent 
over  appellant's  objection,  to  answer  the  in- 
terrogatory, "What  If  anything,  did  you  do 
with  that  lease,  and  the  premises  described 
in  that  lease,"  It  is  admitted  by  the  plead- 
ings that  the  respondent  acquired  whatever 
Interest  he  had  hi  the  premises  by  virtue  of 
a  written  assignment  of  the  original  lease, 
and  this  question  was  -  preliminary,  merely, 
to  the  proof  of  assignment  subsequently  sub- 
mitted, and  was  therefore  admissible.  After 


Digitized  by 


Wash.) 


TIBBALS  *. 


IFFLAND. 


103 


the  witness  Rohde  had  testified  as  to  the  as- 
signment of  a  lease  and  its  contents,  over 
the  objection  of  appellant,  the  court  over- 
ruled an  objection  by  appellant  to  the  ques- 
tion, "What  lease  was  it,  Mr.  Rohde,  that 
this  assignment  purported  to  assign*/"  The 
evident  object  of  this  question  was  to  show 
that  the  instrument  mentioned  by  the  wit- 
ness was  the  assignment  referred  to  in  re- 
spondent's answer,  and,  unless  a  proper 
foundation  for  the  introduction  of  secondary 
evidence  as  to  the  contents  of  the  alleged 
assignment  had  not  been  laid,— a  question  to 
be  considered  hereafter,— it  was  not  error  to 
permit  the  interrogatory  to  be  propounded 
and  answered. 

It  is  also  insisted  that  the  court  erred  in 
sustaining  the  respondent's  objection,  on  the 
ground  of  Immateriality,  to  the  question 
asked  respondent  on  cross-examination, 
"How  did  you  come  to  get  this  lease?  What 
object  had  you  in  getting  it?"  We  perceive 
no  merit  in  this  objection.  It  was  conceded 
that  the  lease  was  assigned  to  the  respond- 
ent,— in  fact,  it  was  so  alleged  in  the  com- 
plaint,—and  it  would  seem  to  be  altogether 
immaterial  what  his  object  or  motive  was  in 
acquiring  it  After  one  Rohde,  an  attorney, 
and  a  witness  for  the  respondent,  had  testi- 
fied that  he  wrote  the  assignment  from  the 
respondent  to  Barnett,  he  was  asked  the 
question,  "Wasn't  this  assignment,  Mr. 
Rohde,  a  scheme  on  your  part  for  to  get  Mr. 
Inland  rid  of  the  lease?"  The  court  sustain- 
ed an  objection  to  the  question,  as  imma- 
terial, and  the  'plaintiff  excepted.  It  is  obvi- 
ous, from  the  very  nature  of  the  transaction 
Itself,  that  the  object  of  making  an  assign- 
ment was  to  get  rid  of  the  lease.  And  while 
we  think  the  question  propounded  might 
properly  have  been  answered  under  the  lat- 
itude permissible  in  cross-examination,  still 
we  are  unable  to  perceive  wherein  the  appel- 
lant was  materially  prejudiced  by  the  ruling 
of  the  court  in  that  regard.  The  respondent 
had  a  perfect  right  to  "get  rid  of  the  lease" 
by  assigning  it,  bona  fide,  even  though  the 
"scheme"  originated  with  the  witness.  If 
there  was  any  error  at  all  committed,  it  is  so 
inconsequential  that  a  reversal  cannot  justly 
be  predicated  upon  It 

The  assignment  in  question  was  not  pro- 
duced at  the  trial,  and  parol  testimony  was 
introduced  to  show  how  it  was  executed, 
and  also  its  contents.  The  appellant  ob- 
jected to  the  giving  of  such  testimony  on 
the  ground  that  sufficient  diligence  to  pro- 
cure the  assignment  had  not  been  shown, 
and  that  its  nonproduction  was  not  sufficient- 
ly accounted  for.  There  was  testimony  ad- 
duced on  the  part  of  the  respondent,  and 
which  was  not  contradicted,  to  the  effect 
that  the  assignment  was  in  writing,  and  for 
a  valuable  consideration,  and  that  it  was 
delivered  to  Barnett,  the  assignee  therein 
mentioned.  And  the  respondent  himself  tes- 
tified that  he  delivered  the  possession  of 
the  premises  described  in  the  lease  to  said 


Barnett  who  soon  after  left  the  city  of 
Port  Townsend;  that  he  had  searched  the 
hotels  and  boarding  houses  there,  to  find 
him,  and  get  the  assignment,  and  had  ad- 
dressed letters  to  him  at  Portland  and  Van- 
couver," the  only  places  where  he  had  reason 
to  think  he  might  be  found,  but  got  no  an- 
swer, and  did  not  know  his  whereabouts. 
While  his  testimony  on  its  face  is  some- 
what contradictory  as  to  whether  he  ever 
received  an  answer  to  any  of  his  letters  to 
Barnett,  yet  it  would  seem,  taking  it  as  a 
whole,  that  his  failure  to  produce  the  in- 
strument was  not  caused  by  any  lack  of 
diligence  on  his  part  in  endeavoring  to  pro- 
cure it.  And  assuming,  as  the  court  must 
have  assumed,  that  what  he  said  was  true, 
there  was  no  error  in  permitting  secondary 
evidence  to  prove  the  contents  of  the  writ- 
ten assignment.  It  was  shown,  both  by  the 
testimony  of  the  respondent  and  of  Rohde, 
who  drew  it  that  the  assignment  was  in 
writing,  and  was  witnessed  by  two  wit- 
nesses, and  properly  acknowledged.  But  the 
point  is  made  by  appellant  that  it  was  not 
shown  to  have  been  recorded,  and  for  that 
reason  was  not  a  valid  assignment,  and  theie- 
fore  the  evidence  offered  was  incompetent. 
While  the  statute  provides  (1  Hill's  Code,  § 
199)  that  the  county  auditor  shall,  upon  the 
payment  of  his  fees  therefor,  record  leases 
which  have  been  acknowledged  or  proved, 
no  provision  is  made  for  recording  assign- 
ments of  those  instruments,  and  therefore 
a  failure  to  record  them  will  not  alone  ren- 
der them  Invalid.  Leases  of  real  estate  for 
more  than  one  year,  being  incumbrances  up- 
on the  property  demised,  must  under  our 
statutes,  be  created  by  deed,  and  with  the 
usual  formalities  of  deeds.  But  the  interest 
conferred  by  a  lease  for  a  term  of  years, 
whether  for  a  long  or  short  period,  is  only 
a  chattel  Interest  (1  Wood,  Landl.  &  Ten. 
[2d  Ed.]  pp.  143,  149;  Gear,  Landl.  &  Ten. 
§  2),  and  is  generally  subject  to  the  law 
pertaining  to  chattels.  In  this  case,  the 
lease  was  transferred  by  the  respondent  as 
we  have  said,  by  a  written  instrument  which 
was  signed,  witnessed,  and  acknowledged, 
and  was  therefore  valid,  even  upon  the  the- 
ory, contended  for  by  appellant,  that  such 
assignments  can  only  be  effectually  made  by 
deed. 

The  first  instruction  given  by  the  court 
to  the  jury  which  is  claimed  by  appellant 
to  be  erroneous  is  as  follows:  "(5)  In  this 
case  I  instruct  you  that  the  defendant,  Iff- 
land,  had  a  lawful  right  to  assign  the  lease 
of  the  building  for  which  the  plaintiff  claims 
rent  to  another  person,  for  the  purpose  of 
ridding  himself  of  liability  to  pay  rent  to 
plaintiff",  and  if  you  believe  from  the  evi- 
dence that  the  defendant  assigned  all  his 
interest  in  the  lease  on  which  plaintiff  claims 
rent  before  the  first  day  of  March,  1892,  and 
surrendered  possession  of  the  building  in 
question  to  John  Barnett,  then  you  must  find 
for  the  defendant"    This  instruction  is  sub- 
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stantially  In  accord  with  the  authorities,  and 
appellant's  objection  is  not  well  taken.  1 
Wood,  Landl.  &  Ten.  p.  749;  1  Washb.  Real 
Prop.  (5th  Ed.)  525;  Johnson  v.  Sherman, 
15  Cal.  287;  Childs  v.  Clark,  3  Barb.  Ch.  52; 
Trabue  v.  Mc Adams,  8  Bush,  74;  Ddrand  v. 
Curtis,  57  N.  Y.  7;  Sanders  v.  Partridge,  108 
Mass.  556.  Nor  was  it  error  to  give  instruc- 
tion No.  6,  which  is  in  the  following  words: 
"You  are  Instructed  that  If  you  find  from 
the  evidence  that  the  defendant  assigned  the 
lease  on  which  rent  is  claimed  before  the 
first  day  of  March,  1892,  and  surrendered 
possession  of  the  premises  to  John  Barnett, 
then  you  must  find  for  the  defendant,  al- 
though you  find  that  plaintiff  had  no  notice 
of  such  assignment."  Appellant  contends  that 
without  notice  the  assignment  was  ineffectu- 
al as  to  him.  But  the  authorities  appear  to 
be  the  other  way.  The  law  applicable  to 
this,  as  well  as  the  preceding  instruction,  is 
stated  by  Wood,  in  his  valuable  treatise  on 
Landlord  and  Tenant,  supra,  in  these  words: 
"The  assignee  may  rid  himself  of  all  liability 
to  the  lessor  for  rent,  and  the  covenants  in 
the  original  lease,  by  reassigning  the  lease 
to  any  person.  He  may  do  this  without  giv- 
ing notice,  or  obtaining  his  lease,  and  not- 
withstanding a  covenant  in  the  original  lease 
that  the  lessee,  his  executors  or  administra- 
tors, should  not  assign  without  the  license 
of  the  lessor.  There  is  no  fraud  in  the  as- 
signee of  a  lease  reassigning  his  interest 
with  a  view  to  getting  rid  of  the  lease;  hence, 
he  may  reassign  it  to  a  beggar,  or  a  married 
woman,  or  a  person  leaving  the  kingdom,  for 
the  express  purpose  of  relieving  himself  of 
liability  under  the  covenants.  It  is  not  even 
necessary  that  the  person  to  whom  the  reas- 
signment is  made  should  take  possession  of 
the  premises,  or  assent  to  the  lease.  In  one 
case  it  was  held  that  a  reassignment  of  a 
lease  might  be  lawfully  made  to  a  prisoner 
in  a  fleet,  who  was  paid  a  sum  of  money  to 
accept  of  the  assignment."  And  to  the  same 
effect  are  the  other  authorities  above  cited. 

The  remaining  instructions  the  giving  of 
which  is  assigned  as  error  are  the  following: 
"(7)  The  court  instructs  you  that  in  this 
case  it  makes  no  difference  whether  Mr. 
Inland  was  a  married  man  or  an  unmarried 
man  at  any  of  the  times  mentioned  in  the 
testimony,  and  you  will  therefore  disregard 
all  testimony  as  to  whether  he  was  a  mar- 
ried man  or  not  (8)  The  court  instructs  the 
jury  that  the  testimony  offered  to  show  dil- 
igence on  the  part  of  defendant  in  producing 
written  evidence  of  the  assignment  in  ques- 
tion in  this  case  was  directed  to  the  court, 
and  is  not  for  your  consideration."  The  latter 
of  these  instructions  but  states  a  familiar 
rule  of  evidence,  and  the  objection  to  the 
former  is  wholly  untenable.  If  the  respond- 
ent was  a  married  man,  he  had  the  same 
right  to  assign  and  transfer  the  lease  that 
he  had  to  dispose  of  chattels  generally  with- 
out the  consent  of  his  wife  (Gear,  Landl.  & 
Ten.  |  183);  and  if  he  was  unmarried  he 


could,  of  course,  make  such  disposition  of  It 
as  he  saw  fit.  It  was  therefore  immaterial 
whether  he  was  married  or  not,  so  far  as  the 
right  to  make  the  assignment  was  concerned. 

There  are  some  other  points  raised  in  ap- 
pellant's brief,  but  as  we  do  not  deem  them 
tenable  we  will  not  now  stop  to  discuss  them. 
The  judgment  is  affirmed. 

DUNBAR,  C.  J.,  and  STILES  and  HOYT, 
JJ.,  concur. 

(10  WMh.  348) 
STATE  ex  rel.  WHITNEY,  Pros.  Atty.,  v. 

FRIARS  et  al. 
(Supreme  Court  of  Washington.    Dec.  28, 
1894.) 

Coontt  Commissioners —Misconduct  in  Optics 
— Sufficiency  op  Information. 

1.  As  boards  of  county  commissioners  have 
exclusive  authority  to  regnlate,  license,  and 
prohibit  the  sale  of  intoxicating  liquors  in 
towns,  an  information  which  charges  that  a 
board  of  county  commissioners,  for  the  purpose 
of  monopolizing  the  liquor  business,  refused  to 
issue  more  than  two  licenses  in  certain  towns, 
is  demurrable. 

2.  An  information  charging  that  a  board  of 
county  commissioners  were  at  divers  times 
wrongfully  and  illegally  in  session,  for  the  pur- 
pose of  allowing  themselves  per  diem  compen- 
sation,— in  all,  82  days,— is  demurrable,  as  not 
stating  at  what  time  the  alleged  illegal  sessions 
were  held,  nor  the  number  of  days  it  was  neces- 
sary for  the  commissioners  to  sit 

3.  An  information  charging  that  a  board 
of  county  commissioners,  by  eollusiou  with  the 
county  auditor,  procured  from  him  warrants 
for  mileage  which  was  not  allowed  or  audited 
by  the  board,  is  demurrable,  a*  it  is  the  duty 
of  the  auditor  to  record  bills  for  mileage,  and 
there  is  no  presumption  that  the  county  com- 
missioners are  responsible  for  his  failure  to 
do  so. 

4.  An  information  charging  that  a  board 
of  county  commissioners  colluded  to  defraud 
the  county  by  making  a  contract  with  one  P. 
for  the  building  of  certain  bridges  is  demurra- 
ble as  not  being  sufficiently  specific,  the  com- 
missioners having  the  general  power  to  make 
such  contracts. 

Appeal  from  superior  court,  .Snohomish 
county;  John  C.  Denney,  Judge. 

Information  upon  relation  of  L.  C.  Whitney, 
prosecuting  attorney  of  Snohomish  county, 
against  Q.  E.  Friars,  Thomas  Moran,  and 
Don  W.  Evans  for  malfeasance  in  office. 
From  an  order  sustaining  a  demurrer  to  and 
dismissing  the  information,  appeal  is  taken. 
Affirmed. 

L.  O.  Whitney,  John  W.  Miller,  and  John 
W.  Frame,  for  appellant.  A.  D.  Austin,  A 
K.  Delaney,  and  Louis  K.  Church,  for  re- 
spondents. 

DUNBAR,  C.  J.  This  action  was  brought 
under  chapter  10,  tit.  9,  f  679  et  seq..  Code 
Proc.,  on  an  information  filed  by  the  prosecut- 
ing attorney  of  Snohomish  county  against  the 
respondents,  who  constituted  the  board  of 
county  commissioners  of  said  county,  to  re- 
move them  from  office  for  malfeasance,  mis- 
feasance, corruption,  and  misdemeanor  In 
office,  done  and  committed  in  their  official  »• 
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pa  city  as  such  board  of  county  commission- 
ers, on  five  specific  charges  set  out  in  the  in- 
formation. The  respondents  interposed  a  gen- 
eral demurrer  to  the  information,  which  was 
sustained  by  the  court,  and  the  action  was 
dismissed.  From  the  action  of  the  court  in 
sustaining  the  demurrer  and  dismissing  the 
Information,  the  appellant  appeals  to  this 
court.  Without  investigating  many  of  the 
questions  which  are  presented  in  this  case,  we 
are  satisfied  that  the  demurrer  was  rightly 
sustained  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
The  first  charge  is  that  the  commissioners  col- 
luded together,  with  persons  unknown  to  the 
relator,  to  corner  and  monopolize  the  business 
of  the  retail  sale  of  intoxicating  liquors  at  the 
towns  of  Monte  Cristo  and  Sllverton,  for  the 
purpose  of  cheating  and  defrauding  said 
county  of  Snohomish  by  entering  upon  the 
journal  record  of  their  proceedings  the  follow- 
ing resolution:  "Whereas,  it  having  been 
shown  to  the  board  of  county  commissioners 
of  Snohomish  county  that  application  for  the 
sale  of  intoxicating  liquors  in  the  towns  of 
Monte  Cristo  and  Sllverton,  in  Snohomish 
county,  state  of  Washington,  will  soon  be 
made  by  various  persons;  and  it  further  ap- 
pearing to  the  said  board  that  said  towns  take 
the  character  of  mining  towns,  and  this  board 
believes  that  said  towns  will  have  residing 
therein  a  great  number  of  persons  of  objec- 
tionable and  questionable  character,  and  that 
said  persons  will  live  with  the  intention  and 
for  the  purpose  of  committing  depredations 
against  the  peaceable  inhabitants  thereof,  and 
that  In  granting  license  to  sell  intoxicating  liq- 
uors therein  it  will  be  necessary  for  this  board 
of  county  commissioners  to  see  that  no  person 
is  granted  a  license  for  the  sale  of  intoxicat- 
ing liquors  who  Is  not  a  man  of  good  charac- 
ter, and  a  person  who  will  carry  on  the  busi- 
ness in  as  respectable  manner  as  it  can  be 
carried  on,  and  a  person  who  will  be  respon- 
sible to  the  law:  Therefore  It  is  considered 
and  ordered  by  the  board  of  county  commis- 
sioners of  Snohomish  county  that  not  more 
than  two  different  licenses  for  the  sale  of  in- 
toxicating liquors  in  each  of  said  towns  be 
granted."  And  the  order  proceeds  to  the  ef- 
fect that  the  treasurer  is  commanded  not  to 
receive  any  moneys  for  licenses  to  be  issued 
in  said  towns  except  for  the  number  of  sa- 
loons above  stated,  and  then  only  from  such 
persons  as  the  board  of  county  commissioners 
shall  direct  him  to  receive  from;  and  that  the 
order  shall  remain  In  effect  for  six  months,  or 
until  the  same  Is  ordered  by  the  board  to  be 
null  and  void.  The  information  sets  up  the 
fact  that,  after  such  order  was  promulgated 
by  the  board,  various  persons  applied  for  a  li- 
cense to  sell  liquor  in  the  towns  aforesaid,  and 
were  refused  such  license.  This  action  of  the 
board,  in  view  of  the  statute  which  provides 
that  the  county  commissioners  shall  have  the 
sole  and  exclusive  authority  and  power  to 
regulate,  restrain,  license,  and  prohibit  the 
sale  and  disposition  of  spirituous,  fermented, 


malt,  or  other  lntoxlca^ng  liquors  outside  of 
the  corporate  limits  of  »sach  incorporated  city, 
could  not  certainly  be  construed  to  be  an  ac- 
tion which  would  subject  them  to  an  Informa- 
tion such  as  was  filed  in  this  case.  It  may 
have  been  an  error  of  judgment  on  the  part 
of  the  board,  and,  if  so,  any  person  who  felt 
himself  aggrieved  by  such  action  or  decision 
of  the  board  would  have  a  right  to  appeal 
from  such  action  and  decision  and  obtain  re- 
dress in  that  manner.  But  it  is  certainly  not 
the  policy  of  the  law,  nor  is  it  the  intention 
of  the  law,  that  a  county  commissioner  shall 
be  subject  to  the  necessity  of  defending  his 
right  to  his  office  whenever  it  may  occur  to  any 
citizen  that  he  has  committed  an  error  in  any 
ruling  or  decision  which  he  may  render  in 
performing  the  duties  of  his  office. 

The  second  charge,  viz.  that  the  defendants 
conspired  with  the  auditor  to  purchase  sup- 
plies for  the  county,  equally  falls,  It  seems  to 
us,  to  state  a  cause  of  action.  The  county 
commissioners  are  constituted  by  the  law  the 
guardians  of  the  county  and  its  business 
managers,  and,  while  the  power  to  appoint  an 
agent  is  not  expressly  granted,  the  power 
which  they  do  have  under  the  law  necessarily 
carries  with  it  all  the  powers  necessary  to 
the  proper  exercise  of  the  power  granted. 

The  third  allegation  is  that  "defendants,  in 
their  official  capacity,  colluded  and  conspired 
together,  during  the  year  1893,  at  the  begin- 
ning of  their  term  of  office,  to  cheat  and  de- 
fraud said  county,  by  auditing  and  allowing 
themselves  compensation  in  the  way  of  per  di- 
em and  mileage,  and,  in  pursuance  of  said 
collusion  and  conspiracy,  willfully  and  cor- 
ruptly continued  the  sessions  of  said  board  of 
county  commissioners  at  divers  times  during 
said  year,  from  time  to  time  and  day  to  day, 
and  were  wrongfully  and  illegally  in  session 
for  the  purposes  aforesaid  the  total  number 
of  eighty-two  days,  for  which  time,  so  wrong- 
fully in  session,  the  defendants  willfully  and 
corruptly  audited  and  allowed  themselves  per 
diem,"  etc.  This  count  is  bad  for  indeflnite- 
ness,  if  there  were  no  other  objections  to  it. 
There  is  no  statement  here  at  what  terms  of 
court,  or  at  what  time,  these  alleged  illegal 
sessions  were  held.  It  is  not  alleged  what  the 
number  of  days  is  that  were  necessary  for 
the  commissioners  to  transact  the  business  of 
the  county  in;  so  that  the  commissioners,  in 
answering  this  charge,  would  have  to  go  into 
a  computation  to  determine  the  particular 
days  on  which  they  were  charged  with  Illegal- 
ly sitting,  If  it  could  be  determined  at  all 
from  the  allegations  of  the  Information,  which 
we  think  Is  doubtful. 

The  fourth  count  In  the  Information  charges 
the  defendants  with  the  wrongful  allowance 
of  compensation  and  mileage  to  themselves; 
alleges  that  during  the  year  1893  defend- 
ants, as  county  commissioners  of  said  county, 
willfully  and  corruptly  colluded  and  conspir- 
ed together  to  cheat  and  defraud  said  county, 
and  in  pursuance  of  said  collusion  and  con- 
spiracy, at  divers  times,  willfully  and  cor- 
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ruptly  colluded  with  -the  auditor  of  said  coun- 
ty, and  had  and  procured  said  auditor  to  issue 
and  deliver  to  each  of  defendants  warrants 
upon  the  county  treasurer  for  large  sums  of 
money,  for  which  there  is  no  allowance  on 
record  upon  the  minutes  of  their  proceedings 
as  county  commissioners,  and  which  seem 
never  to  have  been  audited  and  allowed  by 
said  board.  The  law  makes  it  the  business  of 
the  auditor  to  record  such  bills,  and  there  can 
be  no  presumption  that  the  county  commis- 
sioners are  responsible  for  the  failure  of  the 
auditor  to  perform  a  clerical  duty. 

The  fifth  allegation,  that  defendants  entered 
into  collusion  to  defraud  the  county  by  mak- 
ing a  contract  with  one  Palmer  for  the  build- 
ing and  construction  of  certain  bridges  in 
said  county,  is  equally  faulty  with  the  others. 
There  is  no  statement  concerning  the  particu- 
lar fault  or  deficiency  in  the  contract,  and,  as 
the  county  commissioners  have  the  power  to 
contract  for  the  building  of  bridges  under  the 
law,  a  mistake  of  judgment  would  not  subject 
them  to,  an  information  seeking  to  deprive 
them  of  their  office.  If  the  county  commis- 
sioners illegally  awarded  this  contract,  any 
taxpayer  could  take  an  appeal  from  such  ac- 
tion. Besides,  there  is  not  in  any  of  these 
counts  any  definite,  distinct  charge.  The  gen- 
eral allegations  that  the  county  commission- 
ers "fraudulently  and  collusively  conspired," 
etc.,  are  simply  conclusions  of  law,  and  are 
not  statements  of  facts,  which  are  required 
under  the  statute  providing  for  the  filing  of 
informations.  These  actions  are  in  the  nature 
of  criminal  actions.  A  penalty  Is  Imposed, 
viz.  the  loss  of  the  office;  and,  when  officers 
are  called  upon  to  defend  an  action  which  in- 
volves the  loss  of  their  office  for  alleged  mal- 
feasance in  the  performance  of  their  official 
duties,  law  and  common  Justice  require  that 
the  facts  shall  be  stated  as  definitely  as  they 
are  stated  in  an  Indictment  or  information  in 
a  criminal  action.  We  think  the  demurrer 
was  rightfully  sustained,  and  the  judgment 
will  be  affirmed. 

SCOTT,  HOYT,  and  STILES,  JJ.,  concur. 
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STATE  v.  WILSON. 
(Supreme  Court  of  Washington.    Dec.  27, 
1894.) 

Pbosbcctior  fob  Murder— Sufficibnct  of  Evi- 
dence—Directing Verdict— Justifica- 
tion— Defense  of  Relative. 

1.  Error  in  the  admission  of  evidence  which 
could  not  hare  influenced  the  jury  is  not  ground 
for  reversing  a  conviction. 

2.  On  motion  for  a  directed  verdict  of  ac- 
quittal,, the  evidence  tended  to  show  that  de- 
ceased had  had  some  trouble  with  his  wife,  de- 
fendant's sister-in-law,  who  had  left  him,  and 
was  living  with  her  family;  that  defendant's 
father,  a  codefendant,  was  seen  with  deceased 
about  the  time  of  the  killing,  and  that  then  their 
greeting  showed  that  there  was  some  ill  feeling 
between  them;  and  that  at  the  time  the  body 
wag  found,  though  it  was  in  a  fair  state  of  pres- 
ervation, defendant  did  not  show  that  he  recog- 


nized it  The  body  was  found  In  defendant's 
neighborhood,  though  not  until  about  a  year 
after  the  homicide.  Hdd,  that  the  motion  was 
properly  denied. 

3.  In  such  case,  the  only  other  evidence  was 
the  testimony  of  defendant  that  deceased  came 
to  the  house  to  see  his  wife;  that,  when  deceased 
left,  he,  in  order  to  get  the  check  to  his  sister's 
trunk  and  to  induce  deceased  to  stay  away, 
went  with  him;  that  deceased,  when  a  mile 
from  the  house,  stopped,  and  said  that  he  was 
going  to  return  and  kill  his  wife;  that  defend- 
ant thereupon  picked  up  a  stick,  and  struck  de- 
ceased on  the  head,  killing  him.  The  autopsy 
showed  that  the  blow  was  of  such  violence  as 
to  crush  the  back  of  deceased's  head.  Held, 
that  a  conviction  of  murder  in  the  second  degree 
would  not  be  disturbed. 

4.  Deceased,  being  a  mile  from  appellant's 
house,  threatened  to  return  and  kill  nis  wife, 
who  was  appellant's  sister,  having  at  the  time 
in  his  possession  a  revolver.  Appellant  was 
aware  that  deceased  had  made  such  threats  be- 
fore, and  also  knew  that  his  father  was  at  home, 
and  had  in  the  house  two  guns  with  which  to 
protect  his  daughter.  Held,  that  the  danger  to 
his  sister  was  not  sufficiently  imminent  to  jus- 
tify appellant  in  striking  deceased  on  the  head 
with  such  violence  as  to  necessarily  cause  death. 

Dunbar,  C.  J.,  and  Stiles  J.,  dissenting. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Benton  Wilson,  convicted  of  murder,  ap- 
peals. Affirmed. 

W.  T.  Stoll,  for  appellant.  James  E.  Fen- 
ton  and  L.  H.  Plattor,  for  the  State. 

HOYT,  J.  Appellant  was  charged  jointly 
with  his  father,  Charles  Wilson,  and  his  sis- 
ter, Nellie  Johnson,  with  the  crime  of  mur- 
der in  the  first  degree.  A  plea  of  not  guilty 
was  entered  as  to  all  of  them,  and  they  were 
tried  together.  Charles  Wilson  and  Nellie 
Johnson  were  'acquitted,  and  appellant  was 
convicted  of  murder  In  the  second  degree, 
and  from  such  conviction  has  prosecuted  this 
appeal.  All  of  the  errors  assigned  may  be 
considered  under  four  heads:  (1)  In  admit- 
ting in  evidence  a  certain  letter  from  Johnson 
to  Cowglll;  (2)  in  denying  the  motion  for  a 
directed  verdict  for  the  defendants,  at  the 
close  of  the  plaintiffs  case;  (3)  error  in  In- 
structing the  jury;  and  (4)  in  denying  the  mo- 
tion for  a  new  trial. 

As  to  the  first  assignment,  It  is  not  easy  to 
see  how  this  letter  could  have  any  particular 
connection  with  the  question  at  issue  before 
the  jury,  but  it  was  so  connected  with  the  ap- 
pellant, by  bis  inquiries  in  regard  thereto  be- 
fore the  time  of  Its  receipt  by  Cowgill,  that 
It  was  not  error  as  against  him  to  allow  It 
to  go  in  evidence.  But,"  whether  It  was  or 
not,  we  should  refuse  to  reverse  the  Judgment 
on  account  of  its  admission  in  evidence,  for 
the  reason  that  we  do  not  see  how  it  could 
have  influenced  the  verdict  of  the  jury. 

The  second  assignment  presents  a  more  dif- 
ficult question,  and,  In  order  to  decide  It,  it 
becomes  necessary  to  determine  the  duty  of 
a  court  in  the  trial  of  a  cause  to  a  jury  when 
a  motion  of  this  kind  Is  interposed.  In  our 
opinion,  It  is  Its  duty  to  deny  the  motion, 
and  allow  the  case  to  go  to  the  jury,  unless 
there  is  such  a  want  of  necessary  proofs  as 
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to  make  It  clear  that  a  verdict  rendered  there- 
on against  the  defendant  would  be  set  aside. 
It  is  not  sufficient  to  authorize  the  granting 
of  such  a  motion  that  it  should  appear  that 
upon  a  careful  review  of  plaintiff's  evidence 
it  was  not  sufficient  to  support  a  verdict 
against  the  defendant,  but  It  must  further  ap- 
pear that  such  a  result  is  so  evident  that  the 
mind  of  the  court  would  not  hesitate  in  re- 
gard thereto.  Such  motion  is  interposed  dur- 
ing the  pendency  of  the  action  before  the 
jury,  and  it  is  the  duty  of  the  court  to  pass 
upon  the  same  without  that  careful  research 
and  consideration  which  it  should  give 
to  the  same  question  upon  a  motion  for  a 
new  trial;  and  since,  if  it  commits  error  in 
denying  such  a  motion,  it  can  be  remedied 
upon  a  more  careful  consideration  after  ver- 
dict, it  is  Its  duty  to  deny  it  unless  from  a 
superficial  examination  it  appears  that  the 
evidence  is  insufficient.  Investigating  the 
proofs  offered  by  the  plaintiff  in  the  light  of 
the  above  suggestions,  we  hold  that  the  ac- 
tion of  the  court  in  denying  the  motion  was 
proper.  The  evidence  was  not  very  strong, 
but  there  were  some  circumstances  proven 
from  which  the  Jury  would  have  been  war- 
ranted In  "inferring  the  guilt  of  the  accused. 
It  was  made  to  appear  that  the  deceased  per- 
son was  the  brother-in-law  of  the  appellant, 
being  the  husband  of  Nellie  Johnson,  one  of 
the  defendants.  It  also  appeared  that  there 
had  been  some  interruption  of  the  marital 
relations  as  between  said  defendant  Nellie 
Johnson  and  her  husband;  that  Charles  Wil- 
son, the  other  defendant,  was  seen  with  the 
deceased  at  about  the  time  when,  from  the 
appearance  of  the  body,  he  was  killed;  that 
the  greeting  between  them  at  that  time  show- 
ed that  there  was  more  or  less  feeling  on  the 
part  of  said  defendant  against  the  deceased. 
It  further  appeared  that  at  the  time  the  body 
was  exhumed  it  was  in  a  fair  state  of  pres- 
ervation, and  in  such  a  condition  that  one 
well  acquainted  with  the  deceased  person 
would  be  likely  to  recognize  it;  that  the  ap- 
pellant saw  the  body  after  it  was  exhumed, 
but  made  no  sign  to  in  any  manner  show 
that  he  recognized  it  On  the  contrary,  his 
actions  were  such  as  to  show  that  he  clearly 
intended  to  have  It  understood  that  he  had 
no  knowledge  whatever  as  to  whose  body  It 
was.  These  and  some  other  incriminating 
circumstances  which  were  proven  would  have 
authorized  the  Jury  to  Infer  the  guilt  of  the 
defendants. 

The  instruction  which  is  the  foundation  of 
the  third  assignment  was  as  to  the  weight  to 
be  given  to  the  good  character  of  the  defend- 
ant. The  Instruction  in  that  regard  is  not 
what  It  should  have  been,  but  we  are  of  the 
opinion  that  the  error  could  not  have  preju- 
diced the  rights  of  the  defendant,  as  the 
criticism  which  Is  made  of  It  goes  only  to 
a  case  where  there  was  positive  proof  as  to 
the  guilt  of  the  defendant,  and,  except  ap- 
pellant's own  statement,  the  evidence  was  all 
circumstantial.    But,  however  that  may  be, 


the  verdict  will  not  be  disturbed  if  the  proofs 
were  of  such  a  nature  that  the  determiLation 
of  the  jury  was  clearly  warranted. 

It  is  claimed  by  the  appellant  that  a  new 
trial  should  have  been  granted  upon  two 
grounds:  (1)  newly-discovered  evidence;  and 
(2)  because  there  was  not  sufficient  testimony 
to  sustain  the  verdict  As  to  the  first  the 
facts  set  up  in  the  affidavits  were  not  of  such 
materiality  that  a  new  trial  should  be  grant- 
ed on  the  ground  of  their  discovery  subse- 
quent to  the  trial.  The  other  objection  re- 
quires a  consideration  of  the  facts  testified  to 
by  appellant  when  placed  upon  the  stand  in 
his  own  behalf,  which,  briefly  stated,  were 
as  follows:  That  the  deceased  had  come  to 
their  house  for  an  interview  with  his  wife; 
that  she  was  more  or  less  frightened  at  his 
appearance,  and  desired  him  to  go  away; 
that  she  was  also  desirous  of  obtaining  from 
him  a  check  for  her  trunk,  which  he  had  in 
his  possession;  that  he  finally  started  to  go 
away  without  giving  her  the  check;  that  the 
appellant  went  with  him,  for  the  alleged  pur- 
pose of  obtaining  from  him  the  check,  and 
inducing  him  to  go  away  and  leave  his  sister 
alone;  that  at  the  time  appellant  was  in- 
formed by  his  sister  that  the  deceased  car- 
ried a  loaded  revolver,  and  that  he  must 
"look  out"  or  something  to  that  effect;  that 
he  walked  with  deceased  for  the  distance  of 
about  a  mile,  during  which  time  they  passed 
Charles  Wilson,  the  father  of  the  appellant, 
on  his  way  home;  that  during  the  walk  he 
was  trying  to  persuade  deceased  to  give  up 
the  check,  and  go  away,  and  not  try  to  have 
any  further  communication  with  his  wife; 
that  at  times  the  deceased  would  appeal-  to  be 
reasonable,  and  would  say  that  he  would  go 
away,  and  at  others  he  would  threaten  to  go 
back,  and  do  violence  to  his  wife,  or  compel 
her  to  come  with  him;  that  he  finally  gave 
to  appellant  the  check  for  the  trunk,  and  they 
continued  on  together  until  the  deceased  de- 
clined to  go  any  further,  and  turned  around, 
saying  that  he  would  go  back  and  kill  his 
wife  and  then  himself;  that  thereupon  ap- 
pellant picked  up  a  stick  and  struck  him  a 
single  blow,  which  killed  him;  that  he  was 
much  frightened,  and  dragged  the  body  into 
the  woods,  and  went  back  to  the  house  and 
told  what  he  had  done,  and  that  afterwards 
he  returned  and  buried  the  body.  This  is 
the  substance  of  the  transaction,  as  detailed 
by  the  appellant. '  The  facts  proven  in  con- 
nection with  the  autopsy  of  the  body  show 
that  a  blow  of  such  violence  had  been  re- 
ceived by  the  deceased  as  to  crush  in  the 
entire  back  portion  of  the  head  and  dislo- 
cate the  neck.  The  statement  of  the  appel- 
lant, interpreted  in  the  light  of  all  the  cir- 
cumstances, seems  to  us  to  warrant  the  ver- 
dict of  the  jury.  His  theory  is  that  he  was 
justified  in  what  he  did,  upon  the  ground 
that  it  was  in  defense  of  his  sister.  But 
we  are  unable  to  hold  that  his  sister  was 
shown  to  be  in  such  Imminent  danger  as  to 
Justify  the  taking  of  life.    The  parties  were 
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more  than  a  mile  from  the  wife  and  she  was 
In  the  house  with  her  father  and  mother, 
Wbo  had  two  guns  available  for  her  defense. 
These  facts  were  all  known  to  appellant 
Under  these  circumstances,  the  right  to  in- 
terpose between  the  deceased  and  his  wife 
by  the'  use  of  such  extreme  measures  as 
would  necessarily  cause  death  did  not  exist 
If  it  had  been  in  the  immediate  presence  of 
the  wife,  and  a  revolver  had  been  drawn, 
and  threats  made  as  stated,  no  doubt  any 
reasonable  means  to  prevent  the  carrying 
Into  effect  of  the  threats  would  have  been 
justifiable.  Not  only  was  the  distance  to 
the  wife  and  sister  remote  on  account  of  the 
facts  above  stated,  but  also  for  another  rea- 
son. It  appeared  that  the  deceased  had 
been  in  the  habit  of  threatening  his  wife, 
whenever  he  lost  his  temper,  to  sucb  an  ex- 
tent that  such  threats  did  not  make  it  proba- 
ble that  she  would  be  Injured;  much  less 
did  it  make  the  injury  so  imminent  as  to 
justify  such  extreme  measures  for  her  pro- 
tection. Besides,  the  fact  that  such  a  crush- 
ing blow  was  delivered  upon  the  back  of 
the  head  tends  strongly  to  discredit  the  state- 
ment of  the  appellant  as  to  the  homicide. 
The  weapon  used  must  necessarily  have 
been  of  such  a  nature  that  any  one  of  ordi- 
nary prudence  must  have  known  that  to 
strike  a  person  upon  the  head  with  it  was  to 
cause  death.  It  follows  that  Its  use  was 
only  justified  under  circumstances  of  the 
greatest  peril  to  the  appellant,  or  to  a  mem- 
ber of  his  family.  And,  when  we  consider 
the  Interest  which  the  appellant  had  in  col- 
oring his  testimony  to  shield  himself,  it 
seems  much  more  probable  that  the  real 
facts  were  that  if  the  walk  was  taken  with 
the  deceased,  as  testified  to  by  appellant 
the  deadly  blow  was  deliberately  struck 
while  he  was  walking  by  the  side  of  or  be- 
hind the  deceased.  It  is  no  doubt  true  that, 
excepting  so  far  as  guilt  was  shown  by  oth- 
er proofs,  the  story  of  the  appellant  must  be 
taken  together,  as  well  those  parts  which 
tend  in  his  favor  as  those  tending  to  crim- 
inate him;  but  It  does  not  follow  from  this 
that  the  whole  story  should  not  be  con- 
strued In  the  light  of  all  the  surrounding 
circumstances,  ah  shown  by  the  nature  of 
the  wound  and  the  probable  character  of  the 
weapon  with  which  it  was  inflicted.  We 
think  defendant's  own  testimony  showed 
that  he  was  guilty  at  least  of  murder  in  the 
second  degree, '  and  that  the  verdict  of  the 
jury  was  abundantly  sustained  thereby. 
Judgment  and  sentence  will  be  affirmed. 

SCOTT,  J.,  concurs. 

ANDERS,  J.  (concurring).  Upon  a  motion 
to  direct  a  verdict  of  acquittal,  I  think  the 
rule  Is  that  the  evidence  introduced  by  the 
state  must  be  assumed  to  be  true,  and  that 
the  state  is  also  entitled  to  the  benefit  of 
all  legitimate  inferences  that  may  be  drawn 
therefrom  In  its  favor.   And,  applying  this 


principle  to  the  present  case,  I  think  the  mo- 
tion was  properly  denied.  That  the  deceased 
was  killed  by  violence  was  fully  proved,  and 
there  were  facts  and  circumstances  tending 
to  show  that  the  defendant  was  the  guilty 
party.  Under  no  circumstances  should  the 
court  direct  the  jury  to  acquit  unless  the 
evidence  is  sucb  that  there  can  be  no  houest 
difference  of  opinion  as  to  its  force  and  ef- 
fect But  whether  this  be  the  correct  rule 
or  not,  in  my  opinion  the  verdict  was  fully 
justified  by  the  defendant's  own  testimony. 
Having  voluntarily  made  himself  a  witness, 
his  testimony  must  be  considered  and  inter- 
preted in  the  same  manner,  and  by  the  same 
rules,  as  that  of  any  other  witness.  And, 
according  to  his  own  testimony,  he  killed  the 
deceased  without  any  legal  excuse  whatever, 
and  the  verdict  and  judgment  should  not  be 
disturbed. 

DUNBAR,  C.  J.  (dissenting).  I  am  com- 
pelled to  dissent  from  the  majority  opinion 
in  this  case.  I  think  it  was  plainly  the  duty 
of  the  court  to  have  instructed  the  jury  to 
acquit  the  appellant  when  the  state  closed 
its  testimony,  and  the  appellant  moved  the 
court  so  to  do.  From  the  careful  examina- 
tion which  I  have  given  this  record,  I  am 
unable  to  find  any  testimony  introduced  by 
the  state  which  would  support  the  verdict  in 
this  case.  There  is  certainly  none  pointed 
out  by  the  majority  opinion  which  rises  to 
the  dignity  of  testimony.  It  is  true,  as  the 
majority  say,  that  it  was  proven  that  the 
deceased  person  was  a  brother-in-law  of  the 
appellant  and  that  there  had  been  some  in- 
terruption of  the  marital  relations  existing 
between  appellant's  sister,  Nellie  Johnson, 
one  of  the  defendants  in  this  case,  and  her 
husband;  but  certainly  it  cannot  be  main- 
tained that  it  is  sufficient  testimony  to  war- 
rant the  conviction  of  a  man  for  murder  that 
the  brother-in-law  is  afterwards  found  to 
have  been  murdered  in  the  neighborhood. 
The  opinion  also  states  that  the  other  de- 
fendant Charles  Wilson,  was  seen  with  the 
deceased  about  the  time  when,  from  the  ap- 
pearance of  the  body,  he  was  killed.  I 
think  the  majority  are  mistaken  in  this  con- 
clusion. The  body  was  not  found  for  more 
than  a  year  after  the  deed  must  have  been 
committed,  and  the  testimony  shows  that 
it  was  in  such  a  state  of  decomposition  that 
it  was  impossible  to  tell  with  any  degree 
of  certainty  Just  when  the  death  had  oc- 
curred. Neither  did  it  appear  in  the  testi- 
mony, nor  does  it  stand  to  reason,  that  a 
body  under  such  circumstances  could  be  In 
such  a  condition— being  buried  three  or  four 
Inches  below  the  surface  of  the  ground,  and 
having  been  mutilated  by  wild  animals,  and 
exposed  to  the  changes  of  the  seasons  for 
that  length  of  time— that  it  could  be  easily 
recognized,  or  recognized  at  all,  without  there 
were  some  definite  marks  preserved  in  the 
frame  of  the  body.  The  fact  is,  as  shown 
by  the  testimony,  that  the  body  was  only 
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Identified  as  that  of  Johnson  by  a  ring  and 
some  other  trinkets  which  were  found  in 
the  immediate  vicinity  of  the  body,  and  it 
is  not  shown  that  the  appellant  here  was  ac- 
quainted with  these  articles  of  jewelry,  or 
knew  that  they  were  possessed  by  his  broth- 
er-in-law, Johnson,  the  murdered  man.  To 
sum  up  the  testimony,  then,  all  there  is  upon 
which  to  base  a  conviction  is  the  fact  that 
the  murdered  man  was  found  in  the  neigh- 
borhood, about  a  mile  distant  from  the  house 
of  the  appellant;  that  he  was  the  brother- 
in-law  of  the  appellant;  and  that  his  rela- 
tions with  appellant's  sister  had  not  been 
harmonious.  Such  a  state  of  facts,  if  they 
warranted  anything  at  all,  could  only  war- 
rant the  slightest  and  vaguest  suspicion.  But, 
under  our  law,  men  should  not  be  convict- 
ed of  murder  on  suspicion,  even  where  the 
suspicion  is  of  a  strong  character,  much  less 
where  it  is  of  such  a  flimsy  character  as  in 
the  present  instance.  It  is  a  principle  of  the 
law,  as  old  as  the  law  itself,  that  a  defend- 
ant is  presumed  to  be  innocent  until  he  Is 
proven  guilty.  The  burden  never  was  placed 
upon  him  to  prove  himself  innocent;  and,  if 
the  life  of  the  citizen  can  be  placed  in  Jeop- 
ardy or  sacrificed  upon  bare  suspicions  like 
these,  no  person  is  safe,  and  what  we  have 
always  been  taught  about  the  tender  solic- 
itude of  the  law  for  the  life  or  liberty  of 
its  citizens  becomes  hollow  mockery,  and  it 
would  seem  that  the  policy  of  the  law  has 
been  changed,  and  that  its  policy  now  is  that 
It  is  better  that  99  innocent  persons  should 
be  punished  than  that  1  guilty  one  should 
escape. 

The  court  in  this  Instance  certainly  should 
not  have  pronounced  Judgment  upon  the  tes- 
timony offered,  and  it  was,  therefore,  Its 
plain  duty,  it  seems  to  me,  to  have  granted 
the  motion  asked  for  by  the  appellant  There 
is  no  question  here  of  weighing  the  testi- 
mony, and  of  this  court  substituting  Its  judg- 
ment on  the  weight  of  the  testimony  for  the 
Judgment  of  the  Jury,  for,  as  I  have  shown, 
there  was  no  testimony  to  weigh.  Conse- 
quently, there  was  no  room  for  the  exercise 
of  judgment  The  state  had  absolutely  fail- 
ed to  make  out  a  case.  The  presumption  of 
innocence  had  not  in  the  least  been  disturbed 
at  the  time  the  state  rested  its  case,  and  this 
presumption,  which  is  guarantied  by  the  law 
to  citizens  charged  with  crime,  is  no  meaning- 
less thing,  and  Is  not  to  be  arbitrarily  disre- 
garded by  juries  or  by  courts,  and  the  judg- 
ment in  this  case  can  only  be  sustained  by 
reversing  the  presumption,  and  making  the 
presumption  of  guilt  attach  upon  the  mere 
charge  of  the  commission  of  crime,  and  pla- 
cing the  burden  upon  the  defendant  of  proving 
his  innocence.  But  going  a  step  further, 
even  if  the  ruling  that  the  appellant  was 
rightly  put  upon  his  defense  was  correct 
then  all  the  testimony  there  was  in  favor  of 
the  state  was  the  testimony  of  the  appellant 
himself,  and  it  must  be  accepted  as  true.  I 
do  not  think  I  ever  read  the  testimony  of 


a  witness  which  Impressed  me  more  forcibly 
with  the  idea  that  every  word  uttered  was 
true  than  the  testimony  of  the  appellant  in 
this  case,  and  If  it  was  true  then  the  act  of 
the  killing  was  justified.  Here  was  this 
young  man,  in  a  manly  attempt  to  protect 
his  sister  from  the  violence  of  a  malicious, 
half-crazed,  and  irate  husband,  who  came 
there,  according  to  the  testimony,  for  the 
purpose  of  compelling  his  wife  to  live  with 
him  or  to  kill  her.  The  appellant  was  striv- 
ing to  lead  him  away  from  their  home,  and 
to  persuade  him  to  go  out  of  the  neighbor- 
hood, and  let  his  sister  alone.  He  had  suc- 
ceeded in  getting  him  about  a  mile  from  the 
house  when,  with  the  desperation  of  a  mad- 
man, Johnson  declared  that  he  would  go  back. 
The  testimony  shows  he  was  a  dangerous 
man;  that  he  had  before  attempted  his  wife's 
life  with  a  revolver,  and  had  been  Interrupt- 
ed in  the  attempt.  It  might  be  possible  that 
the  appellant  did  not  pursue  the  best  and 
most  reasonable  course,  or  such  a  course  as 
a  man  would  adopt  In  his  cool  and  deliberate 
moments,  but  he  was  acting  under  the  excite- 
ment of  the  moment  and  believing  that  he 
could  only  protect  his  sister  and  prevent  a 
tragedy  by  disabling  the  deceased,  he  struck 
him  with  a  club.  The  appellant  was  unarmed, 
and  the  deceased  was  armed.  He  says  he 
did  not  Intend  to  kill  him,  and,  that  being 
all  the  testimony  there  is  on  the  subject  there 
being  no  circumstances,  in  my  judgment  to 
prove  any  intention  otherwise,  it  must  be 
conceded  that  he  did  not  intend  to  kill  him. 
However,  I  am  not  at  all  certain  that  under 
the  provocation  he  had  he  would  not  have 
been  justified  even  in  attempting  to  inflict 
upon  him  a  fatal  Injury.  Again,  it  is  true 
it  would  have  been  the  exercise  of  better 
sense  to  have  made  known  to  the  community 
the  result  of  this  encounter,  Instead  of  clan- 
destinely burying  the  body,  as  he  did,  but 
this  probably  he  would  have  done  had  he  had 
time  to  reflect  It  Is  hard  to  tell  what  the 
ordinary  person  would  do  under  the  excite- 
ment of  the  circumstances  surrounding  this 
encounter.  Whether  guilty  or  Innocent— the 
more  frequently  probably  when  guilty  than 
when  innocent— a  panic  of  fear  is  liable  to 
seize  and  control  a  person's  mind,  and  for  a 
time  dethrone  reason.  Being  a  stranger  In 
the  community,  and  feeling  that  his  whole 
action  and  motive  might  be  misunderstood, 
and  that  he  might  be  convicted  of  a  crime  of 
which  he  was  not  guilty  (and  the  sequel 
of  this  trial,  and  of  the  action  of  the  court 
in  refusing  to  grant  the  motion  of  dismissal, 
on  the  conclusion  of  the  state's  evidence, 
show  that  his  apprehensions  were  well  ground- 
ed), he  made  the  mistake  of  attempting  to 
conceal  rather  than  to  expose  the  whole 
transaction;  and  this,  taking  his  own  testi- 
mony, is  the  only  iota  of  testimony  which 
could  In  any  degree  be  tortured  into  testi- 
mony tending  to  support  the  verdict  in  this 
case,  and,  as  I  have  before  said,  I  do  not 
think  this  sufficient.    I  think,  therefore,  that 
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the  court  erred  in  not  granting  the  motion  to 
dismiss,  and,  in  the  second  place,  that  there 
was  no  testimony  in  the  case  which  can  sus- 
tain the  verdict.  But,  conceding  that  the 
jury  had  a  right  to  believe  a  portion  of  de- 
fendant's testimony  and  discard  the  rest, 
there  Is  absolutely  nothing  that  would  sup- 
port a  verdict  for  anything  more  than  man- 
slaughter. The  judgment  should,  therefore, 
be  reversed,  with  instructions  to  the  court 
to  grant  the  order  asked  for  by  the  appellant. 

STILES,  J.  I  fully  concur  In  the  views  of 
the  chief  justice.  If  the  appellant  and  the 
other  witnesses  for  the  defense  had  not  gone 
upon  the  stand,  but  the  case  had  been  submit- 
ted to  the  jury  upon  the  evidence  for  the 
state  alone,  and  if  there  had  been  a  verdict 
of  guilty,  upon  an  appeal  to  this  court  I  am 
satisfied  that  the  verdict  would  have  been 
set  aside  even  more  promptly  than  It  was 
done  in  the  case  of  State  v.  Pagano,  7  Wash. 
549,  35  Pac.  387,  for  there  was  far  less  evi- 
dence in  the  case  before  us  than  in  Pagano's 
Case.  The  only  person  who  could  possibly 
be  said  to  have  been  implicated  In  the  homi- 
cide by  the  evidence  in  chief  was  the  father 
of  appellant,  who  was  informed  against  with 
him,  but  was  acquitted,  and  I  am  impressed 
with  the  belief  that  appellant  would  never 
have  been  put  upon  the  stand  but  for  the 
fear  he  had,  lest,  by  some  mischance,  his 
father  should  suffer. 


(10  Wash.  393) 

NEUFELDER  v.  NORTH  BRITISH  & 

MERCANTILE  INS.  CO. 
(Supreme  Court  of  Washington.    Dec.  27, 
1894.) 

Attachment  in- Another  State— Effect  of  As- 
signment for  Creditors— Filing  Claim  with 
Assignee — Recovbut  in  Sdit. 

1.  An  assignment  for  the  benefit  of  credit- 
ors by  a  resident  does  not  affect  attachments 
levied  against  him  in  another  state,  though  it 
dissolves  under  the  statute  attachments  in  the 
state  where  the  assignment  is  made. 

2.  A  creditor  of  an  insolvent,  who  has  lev- 
ied an  attachment  against  him  in  another  state, 
does  not  waive  his  rights  under  the  attachment 
by  filing  his  claim  with  the  insolvent's  assignee. 

3.  Any  amount  recovered  by  such  creditor 
in  his  suit  against  the  insolvent  will  be  deducted 
from  the  amount  of  his  claim. 

Hoyt,  J.,  dissenting. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  E.  C.  Neufelder,  assignee,  against 
the  North  British  &  Mercantile  Insurance 
Company.  From  an  order  staying  the  action 
until  defendant's  liability  should  be  determin- 
ed under  attachment  proceedings  in  Califor- 
nia, plaintiff  appeals.  Affirmed. 

Strudwick  &  Peters,  for  appellant  Stratton, 
Lewis  &  Gilman,  for  respondent. 

ANDERS,  J.  The  respondent  Is  a  corpora- 
tion organized  and  existing  under  and  by  vir- 
tue of  the  laws  of  the  kingdom  of  Great 


Britain  and  Ireland,  and  at  the  times  herein- 
after mentioned  was  lawfully  conducting  the 
business  of  Insurance  in  this  state,  and  was 
represented  by  a  local  agent  in  the  city  of 
Seattle.  It  was  also  engaged  in  similar  busi- 
ness in  California,  and  In  all  other  states  and 
territories  on  the  Pacific  coast,  and  had  a 
general  agent  for  the  management  thereof  In 
all  of  said  states  and  territories,  including 
this  state,  whose  office  and  place  of  business 
was  at  San  Francisco,  in  the  state  of  Cali- 
fornia. All  moneys  collected  by  local  agents 
were  remitted  to  this  general  agent,  and  the 
funds  of  the  company  for  the  payment  of 
losses  were  kept  in  San  Francisco,  and  dis- 
bursed by  him  only;  the  local  agents  through 
out  said  states  and  territories  having  no  aw 
thority  to  settle  or  pay  losses  on  account  of  the 
company,  except  as  requested  and  directed  by 
him.  On  July  2,  1890,  the  respondent,  by  Its 
agent  at  Seattle,  delivered  a  properly  exe- 
cuted policy  of  insurance  to  one  C.  H.  Knox, 
a  citizen  of  this  state,  whereby  It  agreed  to 
Insure  him  against  loss  or' damage  by  fire  to 
the  amount  of  $1,000  on  a  stock  of  merchan- 
dise owned  by  him  In  Seattle,  for  the  period 
of  one  year  from  said  date.  On  September 
19,  1890,  and  while  the  policy  was  In  full 
force  and  effect,  the  property  so  insured  was 
totally  destroyed  by  fire.  Thereafter  the  re- 
spondent adjusted  the  lo-ss  at  $1,000,  but  be- 
fore the  same  was  paid,  and  on  October  1, 
1890,  certain  creditors  of  Knox,  residing  in 
San  Francisco,  commenced  actions  In  the 
superior  court  of  the  city  and  county  of  San 
Francisco  to  recover  the  amount  of  their  re- 
spective claims,  and  on  the  following  day 
caused  the  amount  due  from  respondent  to 
Knox  on  the  policy  of  insurance  to  be  attached 
by  process  of  garnishment,  in  the  manner 
prescribed  by  the  laws  of  California.  Subse- 
quently, and  on  October  25,  1890,  the  said 
Knox  made  a  general  assignment  to  appel- 
lant, In  this  state,  for  the  benefit  of  his  cred- 
itors. After  having  qualified  according  to  law 
as  assignee,  the  appellant  brought  this  action 
in  the  superior  court  of  King  county  to  recover 
from  the  respondent  the  sum  due  on  the  pol- 
icy issued  to  his  assignor,  Knox.  The  respond- 
ent admitted  Its  liability  on  the  policy  upon 
which  the  action  was  brought,  and  disclaimed 
any  desire  to  evade  payment,  but  asked  the 
trial  court  to  stay  this  proceeding  until  its 
liability  in  the  attachment  suits  In  California 
should  be  determined.  The  cause  was  tried 
by  the  court  without  a  jury,  and  upon  the 
facts  found,  and  conclusions  of  law  based 
thereon  by  the  court,  a  judgment  was  entered 
staying  further  proceedings  in  accordance 
with  the  prayer  of  the  defendant. 

It  is  disclosed  by  the  record  that  other  in- 
surance companies  besides  the  respondent,  in- 
debted to  Knox  on  policies  of  Insurance  cover- 
ing the  burned  stock  of  goods,  were  likewise 
garnished  in  the  attachment  proceedings  in 
the  California  court.  The  total  amount  of  In- 
debtedness so  attached,  including  the  amount 
due  from  the  respondent,  was  $4,500.  The 
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total  amount  of  the  claims  of  the  California 
creditors  upon  which  suits  were  brought,  and 
in  which  garnishments  were  served  upon  re- 
spondent, was  $5,078.15.  Two  of  the  cred- 
itors who  caused  garnishment  process  to  be 
served  upon  the  respondent  in  California, 
namely,  Wheaton,  Luhrs  &  Co.  and  Esberg, 
Bach  man  &  Co.,  afterwards  filed  their  claims 
in  this  state  with  the  appellant,  as  assignee 
of  Knox.  From  what  we  have  stated  it  will 
be  observed  that  the  facts  in  this  case  are 
almost  identical  with  those  involved  in  the 
case  of  Neufelder  v.  Insurance  Co.,  6  Wash. 
336,  33  Pac  870.  In  that  case  this  court  held 
that  the  California  court  acquired  jurisdiction 
of  the  debt  owing  by  the  insurance  company 
to  Knox,  and,  having  acquired  jurisdiction, 
could  enforce  its  payment  by  the  garnishee. 
The  appellant  does  not  seek  to  have  us  recon- 
sider our  ruling  in  that  case,  but  contends  that 
this  appeal  presents  for  decision  points  not 
raised  in  the  former  case.  The  first  and  most 
material  point  made  is  that  the  trial  court,  in 
rendering  its  judgment,  overlooked  one  of  the 
provisions  of  our  Insolvent  law,  to  the  injury 
of  the  appellant,  or  rather  of  the  creditors  in 
this  state.  The  claim,  more  specifically  stated, 
is  that,  inasmuch  as,  by  virtue  of  our  insol- 
vent debtor's  act  then  in  force,  prior  attach- 
ments were  dissolved,  In  this  state,  by  a  gen- 
eral assignment,  the  court  should  have  held 
the  law  operative  to  the  same  extent  upon  the 
California  attachments,  and  permitted  the 
action  to  proceed  without  any  regard  what- 
ever to  the  proceedings  in  that  state.  The 
appellant's  contention  is  based  upon  the  gen- 
eral proposition  that  the  laws  of  a  state  have 
no  binding  force  beyond  its  territorial  limits, 
and  are  only  permitted  to  operate  in  other 
states  upon  the  principle  of  comity,  and  when 
neither  the  state  where  the  foreign  law  is 
sought  to  be  applied  nor  its  citizens  would 
be  injured  by  its  application.  We  have  no. 
disposition  to  dispute  this  proposition,  for  it 
may  be  said  to  be  the  statement  of  an  ele- 
mentary principle  of  law.  Suth.  St  Const 
12;  Dunlap  v.  Rogers,  47  N.  H.  287.  But 
while  it  is  true  that  If  writs  of  attachment 
had  been  levied  upon  the  property  of  Knox  at 
the  suit  of  creditors  in  this  state,  they  would 
have  been  dissolved  by  his  assignment  by 
operation  of  law,  it  does  not  necessarily  follow 
that  the  court  erred  in  recognizing  the  Cali- 
fornia attachments  as  valid  and  binding  there. 
It  is  said  by  the  learned  author  above  cited 
(page  12)  that  the  observance  and  recognition 
of  foreign  laws  rest  in  comity  and  conven- 
ience, and  in  the  aim  of  the  law  to  adapt  its 
remedies  to  the  great  ends  of  justice.  And 
courts,  in  furtherance  of  justice,  do  recognize 
the  validity  of  acts  done  under  foreign  laws 
which  would  not  be  valid  if  done  in  the  juris- 
diction of  the  forum,  as  will  be  hereafter 
shown.  The  learned  counsel  for  the  appellant 
cite  the  case  of  Upton  v.  Hubbard,  28  Conn. 
274.  in  support  of  their  contention.  It  was 
there  decided  that  if  a  debt  due  from  a  per- 
son domiciled  in  Connecticut  to  a  person  domi- 


ciled In  Massachusetts  is  attached  in  Con- 
necticut by* a  creditor  of  the  payee,  and  the 
payee,  between  the  levying  of  the  attachment 
and  the  judgment  entered  thereon,  makes  an 
assignment  this  assignment  will  not  pass  the. 
debt  as  against  the  attachment  creditor,  even 
though  by  the  laws  of  Massachusetts  such  an 
assignment  operates  to  dissolve  prior  attach- 
ments; and  from  this  the  conclusion  is  de- 
duced by  appellant  that  in  no  event,  will  a 
court  of  one  state  give  effect  to  the  laws  of 
another  state  which  are  not  in  harmony  with 
its  own.  But  suppose  the  assignment  in 
Massachusetts  had  been  made,  in  that  case, 
prior  to  the  levying  of  the  attachment  in  Con- 
necticut what  would  then  have  been  the  de- 
cision of  the  court?  It  appears  that  this  ques- 
tion has  been  answered  by  the  same  court,  in 
accordance  with  the  view  hereinbefore  indi- 
cated, in  the  later  case  of  Clark  v-  Peat  Co., 
35  Conn.  303.  In  that  case  a  debt  due  from 
a  citizen  of  Connecticut  to  citizens  of  Massa- 
chusetts was  attached  by  a  citizen  of  the 
former  state  to  whom  the  Massachusetts  cred- 
itors were  indebted.  Before  the  attachment, 
the  debt  had  been  assigned,  in  good  faith,  by 
the  Massachusetts  creditors,  to  a  citizen  of 
Massachusetts,  It  seems  that  the  assignment 
would  not  have  been  valid',  under  the  law  of 
Connecticut,  for  want  of  notice;  yet  the  court 
held  that  being  good  in  Massachusetts,  where 
made,  it  was  good  In  Connecticut,  and  passed 
the  debt  attached  to  the  assignee.  It  can 
hardly  be  said  that  the  court  disregarded  or 
overlooked  the  laws  of  Connecticut  by  giving 
effect  to  the  assignment  in  Massachusetts.  It 
simply  decided,  in  effect  that,  after  a  valid 
transfer  of  the  debt  had  been  there  made,  It 
was  not  subject  to  attachment  in  Connecticut. 
So,  In  this  case,  the  trial  court  merely  held 
that  the  debt  sued  upon,  having  been  lawfully 
attached  and  heldHtor  the  satisfaction  of  any 
judgments  the  California  creditors  might  re- 
cover against  Knox,  prior  to  the  assignment 
passed  to  the  appellant  as  assignee,  subject 
to  those  attachments.  Nor  was  the  effect  of 
this  ruling,  as  suggested  by  counsel,  tanta- 
mount to  enforcing  a  lien  claimed  under  a 
foreign  law,  which  would  be  ineffectual  under 
the  provisions  of  our  own  statute.  The  court 
simply  took  Into  consideration  the  status  of 
the  debt  at  the  time  of  the  assignment  and 
thereby  gave  "full  faith  and  credit"  to  the 
judicial  proceedings  of  a  sister  state.  That 
the  conclusion  of  the  court  below  was  not  im- 
proper will  also,  we  think,  be  disclosed  by  an 
examination  of  the  decision  of  the  supreme 
court  of  the  United  States  In  the  well-consid- 
ered case  of  Green  v.  Van  Buskirk,  7  WalL 
148,  wherein  the  court  said:  "Attachment 
laws,  to  use  the  words  of  Chancellor  Kent  are 
legal  modes  of  acquiring  title  to  property  by 
operation  of  law.  They  exist  in  every  state 
for  the  furtherance  of  justice,  with  more  or 
less  of  liberality  to  creditors.  And  if  the  title 
acquired  under  the  attachment  laws  of  a  state, 
and  which  Is  valid  there,  is  not  to  be  held 
valid  in  every  other  state,  It  were  better  that 
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these  laws  were  abolished,  for  they  would 
prove  to  be  but  a  snare  and  a  delftsion  to  the 
creditors."  If  the  title  to  property  acquired 
by  attachment  In  one  state,  and  which  Is 
.valid  there.  Is  to  be  deemed  valid  in  every 
other  state,  it  would  seem  logically  to  follow 
that  an  attachment,  valid  in  the  state  where 
it  Is  levied,  ought  to  be  held  valid  in  every 
other  state.  Nor,  as  we  understand  it  does 
the  case  of  Cole  v.  Cunningham,  133  U.  S.  107, 
10  Sup.  Ct  269,  cited  by  appellant,  overrule 
or  modify  the  court's  former  decision  in  7 
Wallace,  above  cited.  Under  the  circumstan- 
ces, therefore,  we  are  unable  to  perceive 
wherein  the  appellant  was  injured  by  the 
Judgment  complained  of.  If  the  respondent 
is  compelled  to  pay  the  sum  of  money  here 
claimed,  or  any  part  of  It,  to  the  creditors  in 
San  Francisco,  of  course  It  ought  not  to  be 
obliged  to  pay  It  again  to  appellant  But,  If 
it  is  not  compelled  to  pay  there,  then  the  final 
judgment  of  the  court  in  this  state  will  be  in 
favor  of  the  appellant  for  the  amount  due 
upon  the  policy. 

It  is  further  claimed'  by  the  appellant  that 
Wheaton,  Luhrs  &  Co.  and  Esberg,  Bachman 
&  Co.,  by  filing  their  claims  with  the  appel- 
lant as  assignee,  abandoned  any  rights  they 
might  otherwise  have  had  under  the  attach- 
ments. ■  But  we  do  not  think  the  position  is 
strictly  tenable.  A  creditor  may  prosecute 
two  actions  against  his  debtor  for  the  same 
canse  in  different  jurisdictions  (Stanton  v. 
Embrey,  93  U.  S.  648;  Bliss,  Code  PI.  410); 
and  therefore  the  waging  of  one  action  can- 
not be  said  to  be  a  waiver  or  an  abandonment 
of  another.  But  those  creditors,  by  filing  their 
claims'  with  the  assignee,  became  parties  to 
the  insolvency  proceedings,  and  will  be  bound 
by  them.  Should  the  insolvent  assignor  be 
discharged  from  bis  debts** they  cannot  there- 
after maintain  an  action  Against  him  for  the 
recovery  of  the  debt  proved  by  them,  and 
their  claims  will  be  paid  pro  rata  with  those 
of  domestic  creditors,  if  any  payments  are 
here  made.  But  the  amount,  if  any,  which 
may  be  received  by  them  by  means  of  the 
attachments  in  California,  ought  to  be  de- 
ducted from  the  claims  as  filed  with  the  as- 
signee, and  the  balance  treated  as  the  true 
amount  of  indebtedness.  Fay  &  Co.  v.  Jenks 
&  Co.,  78  Mich.  304,  44  N.  W.  378.  We  per- 
ceive no  error  prejudicial  to  appellant,  and 
the  judgment  is  therefore  affirmed. 

DUNBAR,  C.  J.,  and  SCOTT  and  STILES, 
JJ.,  concur. 

HOYT,  J.  (dissenting).  The  ruling  upon 
what  I  deem  to  be  the  most  Important  ques- 
tion in  this  case  is  founded  upon  the  decision 
in  the  case  of  Neufelder  y.  Insurance  Co.,  6 
Wash.  336,  33  Pac  870.  I  dissented  from 
the  opinion  of  the  majority  of  the  court  in 
that  case,  but  gave  no  reasons  for  such  dis- 
sent I  therefore  think  it  necessary  at  this 
time  to  say  a  word  in  regard  to  the  question 
therein  decided.    The   ruling   therein  an- 


nounced Is  one  which  will  lead  to  much  In- 
convenience and  be  productive  of  great  hard- 
ship to  the  residents  of  this  state  who  hold 
policies  in  any  of  the  larger  Insurance  compa- 
nies, and  sustain  a  loss  which  makes  the 
company  liable  thereon.  Under  the  rule 
therein  announced,  tbe  one  entitled  to  en- 
force the  liability  flowing  from  the  loss  may 
be  sued  in  any  of  the  states  of  the  Union 
where  the  company  which  issued  the  policy 
is  doing  business;  and,  as  tbe  larger  compa- 
nies are  doing  business  In  nearly  or  all  of 
such  states,  be  might  be  called  upon  to  re- 
spond to  actions  brought  against  bim  in  all 
of  such  states,  all  of  which  might  be  prose- 
cuted at  the  same  time.  The  result  would 
be  that  any  one  having  tbe  semblance  of  a 
claim  will  be  tempted  to  bring  suit  thereon 
In  some  state  remote  from  the  residence  of 
the  defendant  boping  that  the  difficulty  of 
making  a  defense  will  lead  to  some  compro- 
mise, or  that  from  want  of  pecuniary  ability 
or  other  reason  defense  will  be  impossible. 
It  will  often  result  that  the  entire  amount 
of  the  policy  will  be  absorbed  in  the  pay- 
ment of  unjust  claims,  or  frittered  away  In 
paying  tbe  expenses  incident  to  making  a  de- 
fense against  them.  Besides,  tbe  inconven- 
ience to  tbe  companies  doing  tbe  business 
will  be  very  great  under  such  rule.  They, 
of  course,  are  not  entitled  to  the  same  consid- 
eration as  is  tbe  insured,  for  tbe  reason  that 
they  generally  have  attorneys  In  each  of  tbe 
states  where  they  transact  business,  and  are 
of  sufficient  pecuniary  ability  to  look  after 
their  own  interests;  but  the  result  to  them, 
taken  in  connection  with  tbe  great  injustice 
to  tbe  insured  which  will  be  wrought  so  well 
establishes  the  fact  that  the  rule  announced 
is  against  public  policy  that  I  am  unable  to 
yield  assent  thereto.  Such  a  construction  as 
to  tbe  status  of  insurance  companies  doing 
business  in  the  several  states  is,  to  my  mind, 
unnecessary.  When  we  take  into  considera- 
tion the  fact  that  the  almost  universal  weight 
of  authority  Is  to  the  effect  that  a  corporation 
has  its  domicile  only  in  the  state  under  the 
laws  of  which  it  is  organized.  It  seems  to 
me  it  is  illogical,  and  should  not  be  sus- 
tained, even  although  no  injustice  would  be 
wrought  thereby,  and  that  in  view  of  its 
possible  or  probable  results,  some  other  con- 
struction is  imperative.  A  simple  solution  of 
the  whole  question  would  be  to  hold  that  a 
corporation  has  only  one  domicile  for  tbe  pur- 
poses incident  to  Its  organization;  that  rights 
and  liabilities  in  general  must  be  procured- 
by  or  enforced  against  it  In  the  state  where 
It  has  sucb  domicile,— that  Is,  in  the  state  un- 
der the  laws  of  which  it  has  been  incorporat- 
ed; that  it  has  a  special  and  "limited  domicile 
in  each  of  the  other  states  in  which,  under 
the  laws  thereof,  it  may  be  allowed  to  do 
business;  that  Its  domicile  In  those  states 
is  only  for  the  purposes  of  the  business  trans- 
acted therein.  The  result  would  be  that,  as 
to  all  of  the  business  transacted  in  a  state, 
and  rights  and  obligations  flowing  therefrom, 
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the  courts  of  that  state  would  have  full  Ju- 
risdiction of  the  corporation,  but  would  have 
no  jurisdiction  whatever  over  It  in  relation  to 
business  not  transacted  in  the  state.  This 
seems  to  me  to  logically  result  from  the  hold- 
ing as  to  the  domicile  of  corporations  an- 
nounced by  the  supreme  court  of  the  United 
States,  and  under  this  rule  the  hardship  and 
injustice  which  will  result  from  the  other 
will  be  avoided,  yet  the  object  of  every  state 
in  the  enactment  of  laws  providing  for  Juris- 
diction over  such  corporations  will  be  fully 
Bubserved.  The  only  object  of  such  legisla- 
tion is  to  protect  the  inhabitants  of  the  state 
in  their  dealings  with  such  corporations,  and, 
under  the  construction  above  suggested,  this 
object  would  be  as  fully  accomplished  by  giv- 
ing the  courts  of  the  state  such  limited  juris- 
diction as  by  holding  that  they  had  jurisdic- 
tion as  to  every  class  of  business  transacted 
by  the  corporation  in  or  out  of  the  state.  I 
believe  the  true  rule  to  be  that  such  corpora- 
tions are  within  the  jurisdiction  of  the  courts 
of  the  state  wherein  they  were  Incorporated 
for  all  purposes,  and  of  the  courts  of  the 
other  states  In  which  they  do  business  only 
so  far  as  necessary  to  protect  the  inhabitants 
thereof  in  relation  to  such  business.  Under 
this  rule  the  courts  of  the  state  of  California 
had  no  jurisdiction  of  the  defendant  corpora- 
tion In  the  case  at  bar,  hence  the  liability  of 
the  company  could  be  enforced  here,  regard- 
less of  the  proceedings  in  the  courts  of  that 
state.  It  might  follow  that  the  company 
would  have  two  judgments  rendered  against 
It  for  the  same  liability,  but  its  remedy  would 
be  an  appeal  to  the  supreme  court  of  the 
United  States  from  one  or  both  of  them. 
There  this  question  would  be  finally  deter- 
mined, and,  when  so  determined,  would  be 
binding  upon  the  courts  of  all  the  states.  I 
think  the  decision  in  the  case  cited  was 
wrong,  and  that  the  one  announced  in  this  Is 
also  wrong. 


(10  Wash.  439) 

MOORE  et  al.  v.  BROWNFIBLD. 
(Supreme  Court  of  Washington.    Dec.  20, 
1894.) 

Directing  Vebdjct— Estoppbi^-Mistakk. 

1.  Where  the  supreme  court  decided  that 
the  evidence  introduced  by  defendant  below 
was  sufficient  to  warrant  a  verdict  in  his  favor, 
but  ordered  a  new  trial  on  other  grounds,  and 
on  second  trial  the  same  evidence  was  intro- 
duced under  proper  allegations  in  the  answer,  it 
was  error  to  direct  a  verdict  for  plaintiff. 

2.  The  owner  of  the  mainland  opposite  an 
island  invited  defendant  to  occupy  the  island, 
disclaiming  all  interest  therein,  and  stating  that 
it  belonged  to  the  United  States.  Defendant 
went  into  possession,  made  improvements,  and 
remained  in  open  and  notorious  possession,  with- 
out objection  from  the  owner  of  the  mainland, 
for  15  years.  Held,  that  such  owner  and  his 
successors  in  title  were  estopped  to  assert  title 
to  the  land,  though  the  invitation  and  represen- 
tation were  made  in  good  faith,  under  mistake 
as  to  the  title. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 
v.39p.no.l— 8 


Action  by  James  A.  Moore  and  others 
against  D.  F.  Brownfleld.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Reversed. 

For  former  opinion,  see  34  Pac.  199. 

Benson  &  Morris,  for  appellant  Clise  & 
King,  for  respondents. 

HOYT,  j;  This  Is  an  appeal  from  a  judg- 
ment rendered  upon  a  trial  had  in  pursuance 
of  the  order  of  this  court  upon  a  former  ap- 
peal reversing  the  judgment  theretofore  ren- 
dered. Upon  such  new  trial  the  pleadings 
were  amended  so  that  some  new  features 
were  introduced.  The  principal  contentions 
of  the  respective  parties  were,  however, 
founded  upon  substantially  the  same  facts  as 
in  the  first  trial.  Then  and  now  the  plain- 
tiffs claimed  title  in  fee  to  the  property  in 
question,  and  sought  to  eject  the  defendant 
therefrom.  Then  and  now  the  contention  of 
the  defendant  was  that  the  proi>erty  was  not 
that  of  the  plaintiffs,  but  belonged  to  the 
United  States,  and  was  occupied  by  him  for 
the  purpose  of  enabling  him  to  obtain  title 
from  the  government  In  addition  to  this, 
the  amended  answer  set  up  certain  facts 
tending  to  show  that  one  of  the  grantors  of 
the  plaintiffs  had  so  conducted  himself  to- 
wards the  property  In  question  and  its  occu- 
pation by  defendant  that  he  and  they  were 
estopped  from  asserting  any  title  thereto  as 
against  him. 

The  nrst  ground  of  defense  was  the  one 
mainly  relied  upon  at  the  first  trial,  and  the 
evidence  to  establish  the  same  was  such  that 
it  was  held  upon  the  former  appeal  that  it 
was  sufficient  to  support  the  verdict  rendered 
thereon,  and  the  judgment  would  have  been 
affirmed  but  for  an  erroneous  construction  of 
the  statute  of  limitations.  It  must  follow 
that,  If  the  testimony  upon  tiiat  question  was 
substantially  the  same  upon  the  second  trial 
as  upon  the  first  and  was  properly  admissi- 
ble under  the  allegations  of  the  answer,  It 
so  far  established  a  defense  to  plaintiffs'  ac- 
tion that  its  sufficiency  should  have  been 
submitted  to  the  jury,  and  that  it  was  error 
to  take  it  from  thafr  consideration,  and  di- 
rect a  verdict  for  the  plaintiffs.  It  is,  how- 
ever, contended  that  the  answer  upon  which 
the  second  trial  was  had  was  insufficient  to 
warrant  any  proof  upon  this  subject  This" 
contention  is  founded  partly  upon  the  lan- 
guage of  the  answer  and  partly  upon  an  al- 
leged concession  by  counsel  for  defendant, 
at  the  trial,  to  the  effect  that  he  liad  aban- 
doned what  was  termed  the  "island  theory" 
as  a  basis  for  his  defense,  and  only  relied 
-upon  the  allegations  of  the  answer  In  refer- 
ence thereto  by  way  of  inducement  to  au- 
thorize the  allegations  relied  upon  as  consti- 
tuting an  estoppel.  We  are  unable  to  as- 
certain wherein  the  allegations  of  the  answer 
fall  to  set  out  sufficient  facts  to  warrant  the 
proofs  introduced.  They  may  not  have  been 
as  completely  separated  from  those  as  to  the 
estoppel  as  they  should  have  been,  but  that 
fact  only  furnished  ground  for  a  motion  to- 
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have  the  defenses  separately  stated,  and  did 
not  authorize  a  demand  that  the  defendant 
elect  as  to  which  he  would  rely  upon.  Un- 
der the  reformed  procedure  the  pleading  con- 
sists of  a  statement  of  the  facts,  and  the  an- 
swer in  question  was  in  substantial  compli- 
ance with  its  requirements.  Neither  can  we 
find  that  there  was  a  waiver  at  the  trial  of  a 
right  to  rely  upon  this  "island  theory"  as  a 
defense  to  plaintiffs'  action.  Some  such  as- 
sertion was  made  at  the  time  by  counsel  for 
plaintiffs,  but  the  defendant  so  qualified  his 
acquiescence  therein  that  he  was  not  thereby 
deprived  of  the  right  to  rely  upon  all  the 
facts  pleaded  which  he  could  prove.  We 
have  examined  all  the  evidence,  and  com- 
pared it  with  that  put  In  upon  the  former 
trial,  and  are  satisfied  that  the  proof  as  to 
the  "island  theory"  was  much  stronger  upon 
this  trial  than  upon  the  former  one.  At  that 
trial  there  was  a  substantial  contradiction  by 
the  plaintiffs  of  the  proof  offered  by  defend- 
ant, while  at  this  one  there  was  nothing  to 
contradict  the  testimony  offered  by  defend- 
ant to  show  that  the  land  was  once  an  Island. 

What  we  have  said  is  sufficient  to  show 
that  the  action  of  the  court  In  directing  a  ver- 
dict for  the  plaintiffs  constituted  reversible 
error,  but,  in  view  of  another  trial,  we  will 
discuss  the  other  questions  involved  in  the 
case.  One  of  them  is  the  claim  on  the  part 
of  the  defendant  that  the  plaintiffs  did  not 
prove  title  in  themselves.  An  examination 
of  the  record  shows  there  is  force  in  this 
contention,  so  far  as  the  actual  Introduction 
of  evidence  is  concerned;  but  it  is  claimed 
that  such  evidence  was  made  unnecessary 
by  reason  of  certain  stipulations  and  agree- 
ments entered  into  by  the  defendant  The 
record  upon  this  appeal  does  not  fully  dis- 
close all  that  may  have  had  binding  force 
upon  the  defendant  in  reference  to  this  ques- 
tion, and  we  call  attention  to  it  now  in  order 
that  at  the  next  trial  the  matter  may  be 
more  clearly  put  before  the  jury. 

The  other  question  grows  out  of  the  pleadings 
and  proofs  offered  to  show  that  plaintiffs  were 
estopped  from  asserting  title  against  the  de- 
fendant From  these  allegations  and  proofs 
the  following  facts  were  sufficiently  estab- 
lished to  require  a  submission  of  the  ques- 
tions relating  thereto  to  the  Jury:  That 
Christian  Brownfleld  was  the  owner  of  a 
homestead  claim  upon  the  mainland  oppo- 
site the  property  In  question;  that  said  prop- 
erty was  an  island  cut  off  from  the  main- 
land by  a  channel  about  80  feet  wide,  cov- 
ered with  water  during  the  greater  portion 
of  the  year  to  the  depth  of  3  or  4  feet;  that 
the  meander  line  which  bounded  his  claim 
along  the  lake  front  was  upon  said  mainland, 
quite  a  distance  from  the  center  of  the  chan- 
nel which  divided  the  island  therefrom;  that 
while  he  was  such  owner  of  the  upland  he 
invited  the  defendant  to  go  upon  this  island, 
and  there  make  his  home;  that  at  that  time 
he  disclaimed  all  interest  In  the  property 
himself,  and  stated  that  It  belonged  to  the 


government;  that  In  pursuance  of  such  Invi- 
tation defendant  went  into  possession  of  the 
property,  cleared  the  same,  erected  buildings 
thereon,  and  there  made  his  home  continu- 
ally from  about  the  date  of  said  Invitation, 
in  1879,  until  the  present  time;  that  his  oc- 
cupation and  improvement  have  been  open 
and  notorious,  and  without  any  objection  on 
the  part  of  said  Christian  Brownfleld  or  any 
other  person;  and  that  the  plaintiffs  claim 
under  said  Brownfleld.  It  was  not  alleged 
or  proven  that  in  extending  this  Invitation 
and  inducing  these  acts  on  the  part  of  the 
defendant  the  said  Christian  Brownfleld  was 
guilty  of  any  bad  faith.  It  will  probably  b« 
conceded  that  these  representations  were 
sufficient,  If  willfully  made,  to  have  estopped 
said  Brownfleld,  and  those  holding  under 
him,  from  asserting  title  to  the  property. 
Nearly  all  of  the  authorities  cited  show  that 
such  would  have  been  the  result  of  such  mis- 
representations, followed  by  the  acts  of  the 
defendant  proven  upon  the  trial.  It  is  true 
that  a  few  of  the  cases  lay  down  the  doctrine 
that  an  equitable  estoppel  cannot  be  pleaded 
in  defense  to  an  action  of  ejectment  But 
an  examination  thereof  will  show  that  they 
were  decided  by  courts  exercising  only  com- 
mon-law jurisdiction,  or  where  the  distinc- 
tion between  the  courts  of  common-law  and 
chancery  exists,  and  few,  if  any,  cases  can 
be  found,  where  the  reformed  procedure  la  in 
force,  which  hold  that  an  equitable  estoppel 
may  not  be  pleaded  in  an  action  of  ejectment 
The  question  remains  as  to  the  effect  of 
such  declarations  and  conduct  when  not 
made  in  bad  faith.  As  to  this,  there  is  a 
want  of  harmony  among  the  cases,  but  in 
our  opinion,  under  such  circumstances  as 
were  shown  by  the  testimony  on  the  part  of 
the  defendant  in  the  case  at  bar,  the  one  who 
made  these  representations,  and  those  claim- 
ing under  him,  were  estopped,  even  although 
the  representations  were  made  in  good  faith. 
The  effect  upon  one  acting  upon  them  Is  not 
changed  by  the  motive  which  induced  the 
representations.  And  we  see  no  good  reason 
why  one  who  had  made  representations,  even 
though  acting  under  a  mistake,  as  to  the 
title  of  a  piece  of  property,  for  the  purpose 
of  inducing  another  to  purchase  the  same 
and  expend  money  thereon,  should  be  al- 
lowed to  stand  by  and  see  the  money  ex- 
pended, and  afterwards  assert  title  in  him- 
self to  the  property.  The  most  of  the  cases 
speak  of  such  representations  as  having  been 
willfully  made,  but  some  of  them  boldly  an- 
nounce the  doctrine  that  one  cannot  In  equi- 
ty, assert  title  to  a  piece  of  property  concern- 
'  ing  which  he  has  made  such  representations 
as  to  induce  another  to  purchase  and  improve 
the  same.  We  cite  the  following  cases,  some 
of  which  assert  the  doctrine  to  the  full  ex- 
tent required  to  sustain  the  contention  of 
the  defendant  upon  the  proof  offered  In  the 
case  at  bar,  and  the  reasoning  of  the  others 
logically  leads  to  the  same  result  although 
the  element  of  willfulness  was  a  part  of  the 
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facta  upon  which  the  decisions  were  found- 
ed: City  of  Los  Angeles  v.  Cohn  (Cal.)  35 
Pac  1002;  Blckelberg  t.  Soper  (S.  D.)  47  N. 
W.  953;  Roeder  v.  Fouta,  5  Wash.  135,  31 
Pac.  432;  Marines  v.  Goblet  (S.  C.)  9  S.  E. 
803;  Putnam  -v.  Tyler  (Pa.  Sup.)  12  Atl.  43; 
Morgan  v.  Railroad  Co.,  96  U.  S.  716;  Trus- 
tees T.  Smith,  118  N.  Y.  634,  23  N.  E.  1002. 
See,  also,  Broom,  Leg.  Max.  (8th  Ed.)  *174. 
It  Is  true  that  in  the  case  at  bar  the  defend- 
ant was  not  induced  to.  purchase  the  prop- 
erty, but  the  taking  possession  of  it  as  gov- 
ernment land,  with  a  view  of  obtaining  title 
by  residence  and  cultivation,  was,  in  our 
opinion,  equivalent  to  a  purchase.  The  judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

DUNBAR,  C.  J,,  and  STILES,  J.,  concur. 


(10  Wash-.  445) 
WASHINGTON  ROCK-PI, ASTER  CO.  v. 
JOHNSON  et  al.  (BANK  OF 
EVERETT,  Intervener). 

WHEELER,  OSGOOD  &  CO.  v.  SAME 
(BANK  OF  EVERETT  et  aL, 
Interveners). 

(Supreme  Court  of  Washington.    Dec.  29, 
1894.) 

Mechanics'  Liens— Foreclosure  thereof  —  In- 
tervention or  Othbr  Libn  Holders— Suffi- 
ciency OF  Notice— Reversal  of  Findings. 

1.  The  supreme  court  will  not  reverse  a 
finding  odI<  •«»  there  was  a  substantial  failure  of 
proof  to  support  it. 

2.  Where  it  appeared,  in  an  action  to  fore- 
close a  lien  on  property  owned  by  a  husband 
and  wife,  that  the  title  thereof  was  in  the  name 
of  the  husband  only,  and  that  knowledge  of  the 
fact  that  he  had  a  wife  was  not  brought  home 
to  the  plaintiff,  it  was  not  error  to  render  judg- 
ment for  the  latter,  though  the  notice  omitted 
the  name  of  the  wife. 

3.  Liens  of  other  mechanics  and  materia] 
men  can  be  joined  by  intervention  in  an  action 
brought  by  one  of  them  for  the  foreclosure  of 
his  lien,  if,  in  opinion  of  the  trial  court,  the  in- 
terests of  all  parties  demand  it. 

4.  To  make  an  irregularity  arising  from  the 
failure  of  the  lower  court  to  find  facts,  prelim- 
inary to  the  rendering  of  its  decree,  available  on 
appeal,  a  timely  request  and  objection  at  or  be- 
fore the  time  of  the  entry  of  the  decree  must  be 
shown. 

Appeal  from  superior  court,  Snohomish 
county. 

Action  by  the  Washington  Rock-Plaster 
Company  against  August  Johnson  and  Ame- 
lia Johnson,  and  one  by  Wheeler,  Osgood  & 
Co.  against  the  same  and  other  parties.  The 
Bank  of  Everett  and  others  Intervened,  and 
the  actions  were  consolidated.  From  a  judg- 
ment In  favor  of  plaintiffs  and  interveners, 
defendants  Johnson  appeal  Affirmed. 

Delaney  &  Gamel,  for  appellants.  Black 
it  Edwards  for  appellees  Mitchel  Land  & 
Imp.  Co.,  M.  O.  Tlbbits,  and  Kronnlck  &  Par- 
sons. Hudson  &  Holt  and  Miller  &  Roscoe, 
for  appellees  Wheeler,  Osgood  &  Co. 

HOYT,  J.  This  Is  an  appeal  from  a  de- 
cree, in  a  consolidated  case,  for  the  fore- 


closure of  certain  Hens  upon  the  property  of 
the  appellants.  The  claim  of  the  plaintiff 
the  Washington  Rock-Plaster  Company  is  at- 
tacked upon  two  grounds,— one,  that  the 
work  for  which  the  Hen  was  claimed  was  not 
fully  completed;  the  other,  that  it  was  un- 
sklllfully  done,  and  therefore  of  less  value 
than  contemplated.  The  proofs  upon  these 
questions  were  not  very  satisfactory,  but 
were  sufficient  to  sustain  the  decree,  as  this 
court  will  not  reverse  a  finding  of  the  su- 
perior court  unless  there  was  a  substantial 
failure  of  proof  to  support  it  The  lien  of 
the  plaintiff  Wheeler,  Osgood  &  Co.  Is  also 
attacked  upon  two  grounds,— one,  that  the 
terms  and  conditions  of  the  contract  were 
not  sufficiently  set  out  in  the  notice;  and  the 
other,  that  the  husband  alone  was  named 
as  the  owner  of  the  property.  In  our  opin- 
ion, the  statement  of  the  contract  was  suffi- 
cient, under  the  rules  announced  by  the  de- 
cisions of  this  court  cited  by  appellants.  In 
the  cases  so  cited,  the  statement  of  the  con- 
tract in  the  lien  notice  under  consideration 
was  in  some  respects  similar  to  the  one  In 
the  case  at  bar,  but  did  not  contain,  as  did 
this  one,  any  sufficient  reference  to  a  bill  of 
Items  showing  in  detail  all  the  materials  fur- 
nished under  the  contract  The  paper  title 
was  in  the  name  of  the  husband,  and  knowl- 
edge of  the  fact  that  he  bad  a  wife  was  not 
so  brought  home  to  tbe  plaintiff  as  to  make 
It  necessary  that  it  should  name  her  as  one 
of  the  owners  of  tbe  property.  Besides,  the 
necessity  of  making  her  a  party  to  the  lien 
notice  in  any  case  where  the  record  title  Is 
In  the  husband  alone  may  well  be  doubted. 
The  object  of  the  notice  is  to  advise  a  search- 
er of  the  records  of  the  existence  of  the  Hen. 
And,  as  his  attention  Is  directed  to  the  rec- 
ord title,  the  claim  against  it  will  give  full 
notice.  The  husband  is  so  far  charged  wita 
the  care  and  management  of  the  community 
property  that  notice  to  him  fully  serves  the 
object  of  the  Hen  notice. 

The  objection  to  the  decree  so  far  as  it  re- 
lates to  the  claims  of  the  Interveners  is 
founded  upon  the  contention  that  in  a  suit 
for  the  foreclosure  of  a  lien  of  a  mechanic 
or  material  man  it  is  not  within  the  discre- 
tion of  a  court  to  allow  an  intervention  for 
the  purpose  of  enforcing  a  Hen  upon  tbe  same 
property  growing  out  of  contracts  of  a  differ- 
ent nature.  Some  authorities  are  cited  to  sus- 
tain this  contention,  but,  in  our  opinion,  they 
are  remotely,  If  at  all,  In  point.  Under  our 
statute  there  Is  no  reason  why  other  Hens 
than  those  of  mechanics  and  material  men 
cannot  be  joined  In  an  action  for  the  fore- 
closure of  such  liens,  If,  in  the  opinion  of  the 
trial  court,  the  convenience  and  interests  of 
all  parties  demand  such  joinder.  All  the 
liens  relate  to  the  same  subject-matter,  and 
suits  thereon  seek  a  common  remedy,— that 
is,  to  have  the  property  sold  In  satisfaction 
thereof,— and  bear  such  relations  to  each 
other  as  to  come  within  the  provisions  of  oar 
statute  as  to  intervention. 
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Another  objection  is  raised  to  the  entire 
decree.  There  was  no  finding  of  facts  by 
the  court  preliminary  to  its  rendition.  Our 
present  statute  requires  a  finding  of  facts  in 
an  equity  case,  as  well  as  in  one  at  law,  tried 
by  the  court,  but  it  does  not  follow  that  a 
decree  will  be  reversed  on  appeal,  for  want 
of  such  finding,  when  it  is  not  made  to  ap- 
pear by  the  record  that  there  was  any  re- 
quest for  a  finding,  or  any  objection  raised 
on  that  account  in  the  court  below.  To  make 
such  irregularity  available  on  appeal,  a 
timely  request  and  objection  at  or  before  the 
time  of  the  entry  of  the  decree  must  be 
shown.  There  is  nothing  in  the  record  tend- 
ing to  show  such  action  in  the  case  at  bar. 
On  the  contrary,  there  are  some  recitals  in 
the  decree  which  tend  to  show  that  a  finding 
of  facts  other  than  therein  contained  was 
expressly  waived  by  all  parties.  The  judg- 
ment will  be  aflirmed. 

SCOTT  and  STILES,  JJ.,  concur.  DUN- 
BAR, C.  J.,  concurs  in  the  result. 


(10  Wash.  888) 

SKAGIT  COUNTY  v.  STILES. 
(Supreme  Court  of  Washington.   Dec.  26, 1884.) 

Constitutional  Law— Statute  Invalid  in  Fabt 
— constbuction. 
Since  that  part  of  Seas.  Laws  1889-90, 
p.  652,  allowing  a  county  to  condemn  lands  for 
a  right  of  way  for  a  ditch,  has  been  adjudged 
unconstitutional,  and  no  other  method  of  acquir- 
ing land  for  such  purposes  is  provided,  and  oth- 
er sections  of  the  act  providing  for  an  appeal 
from  the  award  of  damages  in  such  condemna- 
tion proceedings,  and  leaving  the  county  without 
power  to  enforce  the  construction  of  the  ditch 
if  it  acquires  the  land  in  any  other  way  than  by 
condemnation,  evidence  an  intent  on  the  part  of 
the  legislature  to  make  the  various  sections  of 
the  act  interdependent,  the  whole  act  is  uncon- 
stitutional. 

Appeal  from  superior  court,  Skagit  coun- 
ty; Henry  McBride,  Judge. 

Action  by  Skagit  county  against  Fletcher 
Stiles.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Reversed. 

Million  &  Houser,  for  appellant  Geo.  A. 
Joiner,  for  respondent. 

SCOTT,  J.  This  was  an  application  in  the 
court  below  on  the  part  of  Skagit  county, 
by  its  county  treasurer,  for  a  judgment 
against  the  defendant  for  a  delinquent  ditch 
assessment  of  the  year  1891,  together  with 
the  penalty,  interest,  and  costs,  and  for  an 
order  of  sale  thereon.  The  assessment  was 
sustained,  and  judgment  rendered  as  prayed 
for,  and  the  defendant  appeals. 

One  of  the  questions  raised  Is  as  to  the 
constitutionality  of  the  law  under  which  the 
proceedings  were  had.  This  law  was  before 
this  court  for  consideration  in  Askam  v. 
King  Co.,  9  Wash.  — ,  36  Pac.  1097,  which 
case  Involved  the  right  of  the  county  to  con- 
demn lands  for  a  right  of  way  for  a  ditch; 
nnd  it  was  held  that  the  provisions  of  the  act 


In  that  respect  were  unconstitutional,  and 
that  no  such  power  was  conferred.  It  is  con- 
tended by  respondent,  however,  that  the  re- 
maining portions  of  the  act  are  not  affected 
by  that  decision;  that  the  act  has  three  dis- 
tinct features:  First,  the  securing  of  the 
right  of  way,  which  the  decision  aforesaid 
held  void;  second,  the  construction  of  the 
Improvement;  and,  third,  the  apportionment 
of  benefits  and  assessment  of  the  cost  of 
construction,  which  were  not  involved  in 
the  case  aforesaid,  and  which,  it  is  contend- 
ed, should  stand  Independent  of  the  first 
proposition,  as  that  only  affected  the  se- 
curing of  the  right  of  way  under  the  power 
of  eminent  domain;  and  that  the  right  of 
way  may  still  be  obtained  by  purchase,  in 
which  case  the  provisions  of  the  act  are  suf- 
ficient for  the  enforcement. of  such  undertak- 
ings. In  determining  whether  a  part  of  an 
act  can  stand  where  another  part  has  been 
held  unconstitutional,  a  different  ride  as  to 
presumptions  is  recognized  from  that  which 
obtains  where  the  whole  act  Is  being  consid- 
ered. The  general  rule  that  legislative  acts 
are  primarily  presumed  to  be  constitutional* 
and  that  all  intendments  are  to  be  made  hi 
favor  of  the  act  to  give  it  effect  according 
to  the  intent  of  the  lawmaking  power,  does 
not  apply  in  such  cases,  as  the  upholding  of 
a  part  of  an  act  is  not  favored;  and  where 
a  part  has  been  held  unconstitutional,  and 
the  remaining  portion  comes  up  for  consid- 
eration as  to  whether  it  can  stand  as  an 
independent  proposition,  the  presumptions 
are  generally  against  it,  and  It  will  not  be 
sustained,  unless  "that  which  remains  is 
complete  in  itself,  and  capable  of  being  ex- 
ecuted in  accordance  with  the  apparent  legis- 
lative Intent,  wholly  independent  of  that 
which  was  rejected."  Cooley,  Const  Lim. 
(5th  Ed.)  p.  212.  When  so  construed,  can  the 
remaining  portions  of  this,  act  stand?  It  is 
plain  from  a  reading  of  the  act  (Sess.  Laws 
1889-90,  p.  652)  that  the  only  way  provided 
for  obtaining  a  right  of  way  thereunder  was 
by  condemnation  proceedings.  Undoubted- 
ly, however,  a  person  could  donate  a  right  of 
Way  for  such  a  ditch;  but  it  is  an  entirely 
different  question  whether  the  commission- 
ers have  authority  to  acquire  a  right  of  way 
by  negotiating  a  purchase.  Under  the  pro- 
visions of  this  act  a  petition  must  be  pre- 
sented asking  for  the  improvement  and  giv- 
ing a  general  description  of  the  proposed 
route.  A  bond  conditioned  for  the  payment 
of  all  costs  if  the  prayer  of  the  petition  is 
not  granted,  or  in  case  it  is  dismissed  for 
any  cause,  must  be  filed  therewith;  where- 
upon there  must  be  a  view  of  the  line  of 
the  proposed  ditch,  and  a  report  thereon, 
and,  if  a  finding  is  made  in  favor  of  the  im- 
provement there  must  be  a  survey  and 
definite  location  of  the  route,  etc.,  and  no- 
tice given,  whereupon  claims  for  damages 
may  be  made,  and  various  objections  raised. 
Section  17  authorizes  an  appeal  from  allow- 
ances made  by  the  commissioners  as  corn- 


Digitized  by 


Wash.) 


BALDWIN  o.  BAEB. 


117 


pensatdon  for  lands  taken  for  the  right  of 
way,  etc,  by  any  person  aggrieved;  and,  al- 
though subsequent  sections  seem  to  indi- 
cate that  the  right  of  appeal  In  such  cases 
Is  limited  to  the  owner  of  the  land  taken, 
we  do  not  think  such  is  the  intent  of  the 
act.  If  the  landowner  has  a  right  to  appeal 
from  an  allowance  which  he  considers  too 
small,  other  persons  to  be  assessed  for  the 
cost  of  the  improvement  should  have  the 
right  to  appeal  from  an  excessive  one,  as 
they  are  certainly  aggrieved  thereby,  and 
consequently  come  within  the  provisions  of 
section  17.  Now,  aside  from  the  fact  that 
the  act  nowhere  gives  the  county  a  right  to 
purchaje  a  right  of  way  for  such  an  Im- 
provement, it  is  apparent  that,  if  the  com- 
missioners have  such  power  independent  of 
the  act,  there  could  be  no  appeal -from  the 
amount  which  they  should  agree  to  pay  a 
particular  landowner  for  a  right  of  way. 
The  legislature  might  have  been  willing  to 
subject  the  petitioners  for  such  improve- 
ments to  the  burden  of  paying  the  cost  of 
the  right  of  way  where  the  same  Is  obtained 
under  the  power  of  eminent  domain,  and  the 
compensation  adjudged  by  the  commission- 
ers, with  the  right  of  an  appeal  therefrom 
to  the  courts,  but  might  have  been  unwill- 
ing to  do  so  if  such  compensation  was  to  be 
determined  and  allowed  according  to  the  ar- 
bitrary judgment  of  the  commissioners. 

Furthermore,  it  is  apparent,  under  the  pro- 
visions of  this  act,  that  some  expenses  must 
be  incurred  in  definitely  locating  the  route 
before  the  commissioners  could  well  proceed 
to  obtain  a  right  of  way  by  purchase.  While 
the  petitioners  must  give  a  general  descrip- 
tion of  the  route  over  which  the  proposed 
Improvement  Is  desired  to  be  constructed, 
H  is  not  Intended  that  it  should  be  an  exact 
one  primarily,  and  the  route  only  becomes 
definitely  and  coiidusively  established  by  the 
final  survey,  after  it  is  determined  to  con- 
struct the  improvement  Having  gone  thus 
far,  and  incurred  the  necessary  costs  for 
viewing  the  proposed  improvement  in  order 
to  pass  upon  its  desirability,  and  having  in- 
curred the  necessary  expenses  for  definitely 
locating  the  line  and  making  the  plat,  etc., 
If  without  the  power  of  condemning  a  right 
of  way  the  commissioners  might  be  utterly 
unable  to  carry  out  the  proposed  undertak- 
ing, for  the  persons  over  whose  lands  the 
ditch  was  to  be  constructed  might  refuse  to 
sell  or  to  give  the  necessary  right  of  way. 
Now.  evidently,  the  legislature  intended,  in 
enacting'  this  law,  that  the  county  commis- 
sioners should  have  power  to  enforce  the 
construction  of  the  ditch  when  Its  desira- 
bility had  been  determined  upon  in  the  pri- 
mary proceedings,  and  it  was  not  Intended 
that  the  petitioners  for  such  an  improve- 
ment should  take  the  risk  of  having  to  pay 
the  costs  of  the  original  proceedings  in  con- 
sequence of  an  inability  to  secure  the  right 
of  way  when  the  commissioners  granted  the 
petition.   And  yst  they  might  have  to  do 


this  If  the  commissioners  had  no  power  to 
acquire  a  right  of  way  under  the  right  of 
eminent  domain.  These  provisions  of  the 
act  would  negative  the  Idea  that  it  was  In- 
tended to  allow  the  commissioners  to  pro- 
cure the  right  of  way  by  negotiating  a  pur- 
chase, even  If  they  could  do  so  independent 
of  an  express  authorization,  and  we  are  of 
the  opinion  that  tbey  could  not.  Conse- 
quently, there  is  no  more  than  a  bare  possi- 
bility that  the  remaining  portions  of  the  act 
can  be  operative  under  any  circumstances. 
The  undertaking  could  only  be  carried  out 
in  case  a  right  of  way  was  donated,  and,  in 
order  to  obviate  the  objection  of  possibly 
subjecting  the  petitioners  to  the  costs  of  the 
primary  proceedings  in  consequence  of  an 
inability  to  secure  the  right  of  way  where 
the  finding  is  in  favor  of  constructing  the 
improvement,  such  donation  must  be  made 
In  advance  of  the  preliminary  view  of  the 
proposed  line;  and  there  might  be  some  dif- 
ficulty in  this,  as  a  slight  change  of  location 
thereafter,  when  it  should  be  definitely  de- 
termined, might  transfer  the  line  from  the 
lands  of  one  owner  to  those  of  a  different 
owner,  and,  to  avoid  contingencies  of  this 
kind,  It  would  be  necessary  to  obtain  gifts 
of  the  right  of  way  from  all  landowners  in 
the  Immediate  vicinity  of  the  line  of  the  im- 
provement as  contemplated.  This  might  pos- 
sibly be  done,  but  the  fact  that  there  Is  a 
possibility  of  constructing  a  ditch  under  the 
remaining  portions  of  this  act  is  not  suffi- 
cient to  except  it  from  the  presumption  that 
the  legislature  would  not  have  passed  the 
parts  of  the  act  In  question  as  Independent 
propositions,  or  without  conferring  upon  the 
county  the  right  to  condemn  lands  for  a 
right  of  way;  and,  that  part  having  been 
held  unconstitutional,  the  whole  act  must  fall 
with  it;  Reversed. 

DUNBAR,  C.  J.,  and  HOYT,  J.,  concur. 

STILES,  J.  (dissenting).  I  hold  that  the 
fact  that  the  appellant  petitioned  for  tbe 
construction  of  this  ditch,  and  that  it  has- 
been  constructed  in  accordance  with  his  own 
request,  ought  to  estop  him  from  raising  the 
constitutional  question  discussed  above.  The 
ditch  is  there,  add  he  is  getting  the  benefit 
of  It;  and  the  people  who  did  the  work,  and 
who  would  have  a  lien  upon  bis  land  for  the 
value  of  their  labor  thereon  had  his  request 
been  to  them  directly,  have  not  been  paid, 
and  will  not  be,  for  the  county  is  in  no  wise 
liable. 


(10  Wash.  414) 
BALDWIN  v.  BAER  et  aL> 
(Supreme  Court  of  Washington.   Dec  27, 1894.) 
Mortgages  —  LlBH  or  Pkiok  Judgment  —  Teas 

•CRI FT  FROM  ANOTHER  COUNT!  —  POSSI- 
BILITY or  its  Attack. 

L  Under  Laws  1887-88,  pp.  24-28,  provid- 
ing that  civil  actions  may  be  commenced  by  fil- 
ing a  complaint  and  issuing  a  summons,  and 


*  Rehearing  denied. 
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providing  for  the  manner  of  its  service,  and  for 
the  filing  of  the  copy  of  the  complaint,  the  court 
acquires  jurisdiction  of  defendant  by  the  filing 
of  the  complaint  and  the  service  of  summons 
as  prescribed  therein. 

2.  It  being  once  ascertained,  in  a  collateral 
attack  upon  certain  proceedings,  that  the  court 
had  jurisdiction  of  the  person  and  subject-mat- 
ter, the  presumption  attaches  that  it  continued. 

3.  The  court  having  had  jurisdiction  of  the 
person  and  subject-matter  of  an  action,  its  judg- 
ment rendered  therein  cannot  be  collaterally  at- 
tacked where  it  is  being  contended  that  such 
judgment,  by  transcript  to  another  county,  be- 
came a  lien  prior  to  the  mortgage  sought  to  be 
foreclosed. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Frank  L.  Baldwin  against  Mil- 
ton L.  Baer,  W.  H.  Surber,  Frank  Eagan, 
and  others  to  foreclose  a  mortgage  executed 
by  defendant  Milton  L.  Baer.  Defendants 
Surber  and  Eagan  set  up  a  Judgment  pre- 
viously recovered  against  Milton  L.  Baer  In 
the  superior  court  of  Whatcom  county  as  a 
prior  lien.  From  a  judgment  for  plaintiff 
declaring  the  judgment  set  up  as  a  prior  lien 
void,  defendants  Surber  and  Eagan  appeal. 
Reversed. 

Burke,  Shepard  &  Woods,  for  appellants. 
Greene  &  Turner,  for  respondent. 

DUNBAR,  C.  J.  This  action  was  begun  In 
September,  1893,  in  the  superior  court  of  King 
county,  for  the  foreclosure  of  a  mortgage 
given  by  defendant  Baer  to  the  respondent 
on  the  1st  day  of  June,  1892,  the  mortgage 
being  duly  recorded  In  the  proper  county. 
The  defendant  J.  L.  Howe  and  the  appellants, 
W.  II.  Surber  and  Frank  Eagan,  were  made 
parties  defendant  to  the  action,  on  the  ground 
that  they  claimed  some  interest  in  the  mort- 
gaged premises,  the  complaint  alleging  that 
said  interest  was  subsequent  and  subject  to 
the  plaintiff's  mortgage.  The  appellants,  Sur- 
ber and  Eagan,  filed  an  answer  denying  any 
knowledge  or  information  sufficient  to  form  a 
belief  as  to  most  of  the  allegations  of  the  com- 
plaint, and  denying  generally  and  specifically 
that  their  lien  and  interest  in  the  premises  de- 
scribed in  the  complaint  was  subsequent  or 
inferior  to  the  mortgage  which  the  action  was 
brought  to  foreclose.  They  also  set  up  as 
an  affirmative  defense  that  in  February,  1891, 
they  recovered  in  the  superior  court  of  What- 
com county,  In  the  state  of  Washington,  a 
judgment  against  certain  parties  defendant, 
among  whom  was  one  of  the  defendants  to 
this  action,  Milton  L.  Baer,  for  the  sum  of 
$2,855.25,  with  interest,  and  costs,  setting 
forth  a  copy  of  such  judgment  in  the  answer; 
that  after  obtaining  said  judgment,  viz.  on 
the  13th  day  of  April,  1891,  a  certified  copy 
of  the  judgment  of  the  superior  court  of  What- 
com county  was  duly  filed  for  record,  and 
duly  recorded,  in  the  office  of  the  auditor  of 
King  county;  and  alleged  that  the  same  be- 
came a  Hen  upon  the  property  in  controversy 
upon  which  the  plaintiff  was  seeking  to  fore- 
close bis  mortgage,  and  that  the  judgment  of 
the  appellants  was  a  prior  and  superior  lien 


and  Incumbrance  upon  the  property  described 
in  the  plaintiff's  complaint  The  reply  of  the 
plaintiff  denied  the  material  allegations  of  the 
affirmative  defense  of  defendants  Surber  and 
Eagan,  and  set  up  the  fact  that  the  action 
referred  to  in  the  defendants'  answer  was  an 
action  wherein  Baer,  Surber,  Eagan,  and  oth- 
ers were  partners  doing  business  under  the 
firm  name  of  the  Blaine  Improvement  Com- 
pany; that  said  action  was  brought  by  plain- 
tiffs upon  a  certain  joint  contract  for  the  fur- 
nishing of  materials  for  the  construction  of  a 
wharf;  that  the  plaintiffs  in  said  action  were 
the  same  persons  as  the  defendants  Surber 
and  Eagan  in  this  action,  and  that  the  de- 
fendant M.  L.  Baer  in  said  action  was  the 
same  person  as  the  defendant  Milton  L.  Baer 
In  this  action,  and  that  the  defendant  Milton 
L.  Baer  was  never  at  any  time  served  with 
any  copy  of  the  complaint  In  said  action  in 
the  superior  court  of  Whatcom  county,  but 
that,  notwithstanding  no  complaint  was  serv- 
ed upon  the  said  Baer,  the  superior  court  of 
Whatcom  county  attempted,  by  a  certain  Il- 
legal, unauthorized,  and  void  entry,  to  enter 
and  adjudge  the  default  of  said  Baer  in  said 
action  in  Whatcom  county,  and  that,  in 
brief,  judgment  was  entered  against  Baer 
without  his  ever  having  been  served  with  a 
copy  of  the  complaint.  Upon  these  issues  the 
cause  went  to  trial,  and  the  court  found  that 
the  judgment  entered  by  the  superior  court 
of  Whatcom  county  was  void,  upon  the 
ground  that  the  said  court  had  never  obtained 
jurisdiction  of  the  person  of  the  defendant 
Baer.  The  main  question  to  be  determined, 
therefore,  is,  can  the  Judgment  of  the  What- 
com county  court  be  collaterally  attacked  in 
King  county?  or,  in  other  words,  did  the 
court  hi  Whatcom  county  act  without  juris- 
diction? 

It  is  a  well-settled  rule  of  law  that,  juris- 
diction having  once  attached  In  the  original 
case,  everything  done  within  the  power  of 
that  jurisdiction,  when  collaterally  questioned, 
is  to  be  held  conclusive  of  the  rights  of  the 
parties,  unless  Impeached  for  fraud.  Cornett 
v.  Williams,  20  Wall.  226.  Appellants  cite  a 
great  many  authorities  in  support  of  the  prop- 
osition that  mere  errors  or  Irregularities  of  the 
court  must  be  taken  advantage  of  by  appeal, 
and  cannot  be  attacked  collaterally.  This 
doctrine  is  so  well  settled  that  It  is  not  neces- 
sary to  discuss  it  here;  in  fact,  it  is  frankly 
conceded  by  respondent  His  contention,  how- 
ever, is  that  it  was  necessary  to  serve  the  de- 
fendant with  a  copy  of  the  complaint,  to  give 
the  court  jurisdiction  of  the  person  of  the  de- 
fendant, and,  the  jurisdiction  never  having  at- 
tached, all  subsequent  proceedings  were  ab- 
solutely void.  Section  59  of  the  Code  of  1881 
provides  that:  "Civil  actions  -in  the  several 
district  courts  in  this  territory  shall  be  com- 
menced by  the  filing  of  a  complaint  with  the 
clerk  of  the  court  In  which  the  action  is 
brought,  and  the  Issuing  of  a  summons  there- 
on." And  section  62  provides  that  the  sum- 
mons shall  be  served  by  the  sheriff,  or  his 
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deputy,  and  when  so  served  It  shall  be  re- 
turned, with  the  certificate  or  affidavit  of  the 
officer  of  Its  service,  and  of  the  service  of  the 
copy  of  the  complaint,  to  the  ofllce  of  the 
clerk  from  which  the  summons  Issued.  How- 
ever, the  legislature  (Laws  1887-88,  pp.  24-28) 
passed  a  new  law  providing  for  the  com- 
mencement of  civil  actions,  providing  that 
civil  actions  in  the  several  district  courts  of 
this  territory  may  be  commenced  by  filing 
a  complaint  and  issuing  summons  signed  by 
the  clerk  of  the  court,  and  under  the  seal  of 
the  court,  giving  the  form  of  summons,  pro- 
viding for  the  manner  of  serving'  the  sum- 
mons, and  making  other  provisions  for  filing 
a  copy  of  the  complaint.  So  that  It  seems 
plain  to  us  that  under  the  provisions  of  this 
law  the  court  obtained  jurisdiction  of  the 
person  of  the  defendant  by  the  service  upon 
him  of  the  summons  prescribed  in  the  act. 

If  such  was  the  case,  the  court  having  juris- 
diction of  the  person  and  of  the  subject-mat- 
ter, any  subsequent  error  committed  by  the 
court  in  rendering  the  judgment— providing, 
of  course,  the  judgment  rendered  was  such  a 
judgment  as  It  had  power  to  reuder  under  the 
pleadings— was  a  mere  Irregularity,  which 
could  not  be  collaterally  attacked  In  this  ac- 
tion. It  appeared  in  this  case  that  the  judg- 
ment was  entered  by  default,  but  the  record 
shows  that  the  witnesses  were  duly  exam- 
ined, and  testimony  taken  on  behalf  of  the 
plaintiffs  therein,  Surber  and  Eagan;  that 
findings  of  fact  and  conclusions  of  law  were 
duly  filed,  and  upon  such  testimony  and  such 
findings  the  judgment  was  awarded.  It  is 
difficult  to  base  an  argument  upon  the  bare 
construction  of  a  statute,  but  it  seems  to  us 
that  It  is  plain  that  it  was  the  intention  of  the 
lawmakers,  in  the  act  of  1888,  to  establish  the 
jurisdiction  of  the  court  over  the  person  of 
the  defendant  when  the  complaint  was  filed 
and  the  summons  prescribed  by  law  served. 
This  seems  to  have  been  the  logic  of  the  de- 
cision of  this  court  in  Spokane  Falls  v.  Gurry, 
2  Wash.  St.  541,  27  Pac.  477,  and  our  con- 
clusion would  be  borne  out  by  the  language 
used  In  that  case,  even  were  it  conceded  that 
the  law  of  1881  governed  this  action,  instead 
of  the  law  of  1888.  It  seems  to  us,  also,  that 
the  judgment  rendered  in  this  action  was 
such  a  judgment  as  was  warranted  by  the 
pleadings  in  the  case,  or,  at  least,  it  was  a 
judgment  that  the  court  would  have  been  au- 
thorized to  enter  under  the  proofs  which 
might  have  been  Introduced  in  that  case. 
And  the  presumption  being  that  the  court 
acted  within  its  jurisdiction,  unless  it  clearly 
appears  to  the  contrary,  it  will  be  presumed 
that,  even  though  the  pleadings  as  they  were 
filed  would  not  support  the  judgment  ren- 
dered, the  court  may  have  considered  the 
pleadings  amended  to  correspond  with  the 
proof  offered,  and  have  entered  a  judgment 
In  pursuance  of  such  amendment  It  being 
once  ascertained  that  the  court  had  jurisdic- 
tion of  the  person  and  of  the  subject-matter, 
the  presumption  will  attach  and  continue, 


without  It  Is  plainly  shown  to  the  contrary, 
that  the  court  continued  to  act  within  Its 
jurisdiction  to  the  end  of  the  case. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the  low- 
er court  to  enter  a  decree  declaring  the  judg- 
ment of  the  appellants  a  prior  and  superior 
lien  to  the  mortgage  of  the  respondent. 

HOYT,  SCOTT,  and  STILES,  JJ.,  concur. 


(10  Wash.  422) 
DENNY  et  al.  v.  SAYWARD. 
(Supreme  Court  of  Washington.   Dec.  28, 
18W.) 

Pbincipal  and  Sorbty— Statute  for  Protection 
of  Sureties— Judgment  against  Several  De- 
fendants—Res Adjudicata — Evidence — Judg- 
ment against  Principal  —  Suit  by  Executor 
after  Final  Accounting — Nonresidentt-Lim- 
itations. 

_  1.  Code  Proc.  §  756  et  seq.,  giving  a  surety 
a  right  to  call  on  the  creditor  to  sue  the  prin- 
cipal, and  entitling  the  surety  to  a  discharge  if 
the  creditor  refuses  to  do  so,  affords  an  addi- 
tional remedy,  and  does  not  deprive  a  surety 
of  any  right  which  he  had  before  its  enactment. 

2.  Where  an  action  is  brought  against  a 
principal  and  surety,  and  the  principal,  because 
of  his  nonresidence,  is  not  served,  the  fact  that 
a  judgment  was  rendered  against  the  surety, 
and  no  judgment  was  rendered  against  the 
principal,  is  not  conclusive,  as  against  the  prin- 
cipal's liability  to  the  surety. 

3.  Where  an  action  is  commenced  against 
a  principal  and  surety,  and  the  former,  by 
reason  of  nonresidence,  is  not  served,  and.  after 
a  defense,  judgment  is  rendered  against  the 
surety,  such  judgment  is Tidmissible  in  evidence 
in  an  action  by  the  surety  against  the  principal 
to  recover  the  amount  paid  thereon,  and  is, 
prima  facie,  sufficient  to  authorize  the  surety 
to  recover  such  amount. 

4.  It  is  no  defense  to  an  action  by  execu- 
tors to  recover  a  debt  due  the  estate  that  they 
had  rendered  a  final  accounting,  where  they  had 
not  been  finally  discharged,  nor  their  bondsmen 
released. 

ft.  The  fact  that  a  nonresident  has  property 
in  the  state  will  not  affect  the  suspension  of 
the  statute  of  limi*ations  during  his  nonresi- 
dence. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  A.  A  Denny  and  F.  X.  Prefon- 
taine,  executors,  against  William  P.  Say- 
ward.  From  a  judgment  for  plaintiffs,  de- 
fendant appeals.  Affirmed. 

Battle  &  Shipley,  for  appellant  Bausman, 
Keileher  &  Emory,  for  respondents, 

HOYT,  J.  Plaintiffs  brought  this  action  to 
recover  money  alleged  to  have  been  paid  by 
them  in  part  satisfaction  of  a  judgment 
against  their  decedent  Such  judgment  was 
recovered  in  a  suit  brought  upon  a  contract 
which  was  in  substantially  the  following  lan- 
guage: "This  agreement  made  and  entered 
Into  this  3d  day  of  September,  1880,  by  and 
between  George  A.  Meigs  and  William  P. 
Sayward,  by  his  attorney  in  fact  and  mana- 
ging agent  George  A.  Meigs,  and  James  Craw- 
ford and  William  A.  Harrington,  partners, 
doing  business  under  the  firm  name  of  Craw- 
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ford  &  Harrington,  the  parties  of  the  first 
part,  and  Granville  O.  Haller  and  Donald 
Dingwall,  by  their  attorney  in  fact  and  agent, 
G.  Morris  Haller,  the  parties  of  the  second 
part,  witnesseth:  That  the  parties  of  the 
first  part  agree  to  and  have  purchased  from 
and  of  the  parties  of  the  second  part,  and 
the  said  parties  of  the  second  part  agree 
to  and  have  sold  to  the  said  parties  of  the 
first  part,  all  the  saw  logs  belonging  to  the 
said  Donald  Dingwall,  and  which  the  said 
Granville  O.  Haller  has  a  mortgage  upon, 
now  situate,  lying,  or  being  in  the  Samish 
river  and  the  sloughs  adjacent  thereto  in 
Whatcom  county,  W.  T.,  and  estimated  to 
be  about  three  and  one-half  million  feet, 
more  or  less,  upon  the  terms  and  conditions 
following,  to  wit,  that  is  to  say:  Whereas 
the  Meigs  Lumber  and  Ship  Building  Com- 
pany is  indebted  to  Granville  O.  Haller  in 
the  sum  of  three  thousand  five  hundred  and 
ninety-six  and  75/100  ($3,596.75)  dollars,  with 
interest  thereon  from  May  20,  1879,  until 
paid,  at  the  rate  of  ten  per  cent,  per  annum, 
besides  costs,  upon  a  judgment  entered  in 
the  district  court  of  the  3d  judicial  district 
of  Washington  Territory,  holding  terms  at 
Port  Townsend,  on  the  22d  day  of  May, 
1879,  and  wholly  unpaid:  Now,  therefore, 
the  said  logs  are  sold  at  Samish  river,  and 
are  to  be  scaled  by  Edward  McTaggert,  the 
government  surveyor  of  logs  at  said  place, 
before  removal  therefrom,  said  surveyor  to 
scale  the  same  according  to  the  laws  of 
Washington  Territory  now  in  force,  and  is 
to  exclude  from  said  scale  the  damaged  sap 
upon  said  logs,  and  also  such  logs  as  are 
not  merchantable.  The  said  parties  of  the 
first  part  shall  furnish  to  said  parties  of  the 
second  part  such  additional  boom  chains  as 
shall  be  necessary  for  booming  said  logs, 
"  and  shall  begin  taking  said  logs  at  once, 
and  shall  continue  taking  said  logs  at  the 
rate  of  at  least  five  hundred  thousand  feet 
per  month  if  the  said  Dingwall  shall  have 
them  boomed  that  fast,  and  shall  have  all 
said  logs  turned  away  by  the  first  day  of 
March,  1881,  and  shall  pay  for  the  same  to 
G.  Morris  Haller,  or  his  order,  at  the  rate  of 
five  dollars  per  thousand  feet  for  each  and 
every  thousand  feet  so  scaled,  according  to 
the  certificate  of  said  Edward  McTaggert; 
and,  for  every  thousand  feet  so  paid  for,  said 
parties  of  the  second  part  shall  credit  one 
dollar  upon  the  said  judgment,  said  payments 
to  be  made  by  said  Crawford  and  Harring- 
ton at  the  bank  of  Dexter,  H  or  ton  &  Co., 
in  Seattle,  sixty  days  from  the  date  of  the 
removal  of  each  boom  of  said  logs  from  said 
Samish  river,  and  Bhall  be  of  the  full  price  of 
the  logs  so  removed;  and,  in  case  said  logs 
are  not  removed  as  fast  as  five  hundred 
thousand  feet  per  month,  still  the  said  logs 
shall  be  paid  for  sixty  days  from  the  date 
that  notice  is  given  to  said  Crawford  and 
Harrington  that  such  amount  is  ready  for  re- 
moval, the  same  as  If  they  had  been  taken 
and  removed  on  the  date  of  said  notice.  And 


if  the  said  logs  are  not  all  removed  by  the 
1st  day  of  March.  18881,  still  the  balance 
remaining  shall  be  paid  for  as  aforesaid, 
sixty  days  from  said  time,  the  same  as  if 
said  logs  were  removed  on  said  day;  and 
said  parties  of  the  first  part  also  agree  to 
pay  as  aforesaid,  at  the  time  the  last  pay- 
ment of  said  logs  Is  due  as  aforesaid,  what- 
ever balance  remains  due  upon  said  judg- 
ment, together  with  the  costs  therein.  In 
witness  whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals,  this  8th 
day  of  September,  1880.  [Signed]  G.  A. 
Meigs.  [Seal.]  W.  P.  Sayward,  [Seal.]  by 
His  Attorney  In  Fact,  G.  A.  Meigs.  [Seal.] 
James  Crawford.  [Seal.]  Wm.  A.  Harring- 
ton. [Seal.]  Crawford  &  Harrington.  [Seal.] 
Granville  O.  Haller,  by  His  Attorney  in  Fact. 
G.  Morris  Haller.  [Seal.]  Donald  Dingwall, 
by  His  Attorney  in  Fact,  G.  Morris  Haller. 
[Seal.]" 

The  ground  upon  which  the  recovery  was 
sought  in  this  action  was  that  James  Craw- 
ford and  William  A.  Harrington,  against 
whom  the  judgment  was  rendered  which 
plaintiffs  had  been  required  to  pay,  were, 
Though  named  as  principals  in  said  contract, 
in  fact  only  sureties  for  the  defendant  Upon 
the  trial  the  following  facts  were  sufficiently 
proven  to  require  their  submission  to  the 
jury  for  determination:  That,  prior  to  1880, 
George  A.  Meigs,  or  the  Meigs  Lumber  & 
Ship  Building  Company,  was  the  owner  and 
operator  of  certain  sawmills  known  as  the 
"Port  Madison  Mills,"  together  with  a  large 
amount  of  timber  land  and  other  property 
usually  owned  In  connection  with  the  opera- 
tion of  such  mills;  that  thereafter,  and  be- 
fore the  execution  of  the  contract  above  re- 
ferred to,  these  mills  and  the  property  owned 
In  connection  therewith  were  sold  to  the  de- 
fendant; that  he  entered  into  the  possession 
thereof,  and  continued  to  operate  said  mills 
as  they  had  been  before  operated;  that  for 
the  purposes  of  the  operation  of  such  mills  de- 
fendant constituted  George  A.  Meigs  his 
agent,  with  full  power  to  transact  all  busi- 
ness necessary  to  or  usual  in  connection  with 
such  operation,  including  the  purchasing  of 
logs  for  the  use  of  the  mills  and  the  sale  of 
their  products;  that  said  Meigs,  as  such 
agent,  had  been  so  operating  these  mills  for 
some  time  before  the  contract  in  question 
was  entered  into,  and,  as  incident  to  such 
operation,  had,  In  the  name  of  said  defend- 
ant, purchased  large  amounts  of  saw  logs 
for  cash  and  upon  credit;  that  his  action  in 
so  doing  was  known  to  the  defendant,  and 
had  been  fully  ratified  and  confirmed  by  him; 
that  the  said  Meigs,  as  such  agent,  desired 
to  purchase  for  the  use  of  said  mills  a  lot 
of  saw  logs,  consisting  of  about  8,500.000  feet, 
owned  by  one  Donald  Dlngwall.and  situated 
in  the  Samish  slough,  upon  which  logs  Gran- 
ville O.  Haller  had  a  mortgage,  so  that  they 
could  not  be  sold  wltho'^t  his  consent;  that  he 
desired  to  purchase  the  same  upon  credit; 
that  the  owner  and  said  Haller  refused  to 
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sell  the  logs  on  credit,  unless  security  in 
writing  for  the  performance  of  the  contract 
of  purchase  were  furnished  by  said  Meigs, 
as  agent  for  the  defendant;  that  it  was 
agreed  between  said  Meigs,  as  such  agent, 
and  said  Dingwall  and  Haller,  that  they 
would  make  the  sale  upon  credit  if  James 
Crawford  and  William  A.  Harrington  would 
become  sureties  for  the  performance  of  the 
terms  thereof  by  the  defendant;  that  for  the 
purpose  of  evidencing  such  sale,  and  the 
agreement  of  suretyship  upon  the  part  of 
said  James  Crawford  and  William  A  Har- 
rington, the  contract  above  set  out  was 
entered  into;  that,  for  convenience,  the  said 
Crawford  and  Harrington  and  the  said  Meigs 
were  joined  with  defendant  as  principals, 
but  that  in  fact  they  only  signed  and  be- 
came liable  upon  the  contract  as  sureties  for 
said  defendant;  that  thereafter,  and  upon 
alleged  noncompliance  with  the  terms  of  the 
contract,  an  action  was  brought  by  Granville 
O.  Haller,  who  had  succeeded  to  the  rights 
of  said  Donald  Dingwall,  against  said  George 
A.  Meigs,  the  defendant,  James  Crawford, 
and  William  A  Harrington;  that  in  such  suit 
no  service  was  had  upon  the  defendant;  that 
the  defendants  Crawford  and  Harrington  ap- 
peared and  defended  the  action;  that  the 
said  George  A.  Meigs  also  defended;  that 
the  cause,  as  against  the  defendants  who 
were  served,  was  tried  upon  its  merits,  and 
resulted  in  a  judgment  of  $15,000,  or  more, 
against  them;  that  thereafter  said  Crawford 
died,  leaving  a  last  will  and  testament,  of 
which  the  plaintiffs  were  duly  appointed  and 
qualified  as  executors;  that,  as  such  execu- 
tors, they  were  called  upon  to  and  did  pay  sev- 
en or  eight  thousand  dollars  of  the  judgment 
so  recovered;  that  Said  defendant,  at  the 
time  of  the  execution  of  said  contract  was, 
and  ever  since  has  been,  a  nonresident  of 
the  state  of  Washington,  residing  In  the 
province  of  British  Columbia.  Other  facts 
necessary  for  an  understanding  of  the  points 
decided  will  appear  in  the  course  of  the  opin- 
ion. The  trial  resulted  In  favor  of  the  plain- 
tiffs, and  from  the  judgment  against  him 
the  defendant  has  appealed.  He  here  attacks 
the  proceedings  in  a  voluminous  brief,  pre- 
pared with  care  and  ability.  The  numerous 
questions  presented  by  the  record  are  fully 
discussed,  and  It  seems  to  us  the  best  possi- 
ble showing  for  the  reversal  of  the  judgment 
has  been  made.  Such  brief  is  so  voluminous, 
and  the  points,  when  considered  separately, 
are  so  numerous,  that  we  shall  not  attempt 
such  consideration,  but  shall  follow  the  group- 
ing under  principal  points  of  the  appellant's 
brief,  without  attempting  a  detailed  discus- 
sion of  the  several  subpoints  under  each 
principal  one. 

The  first  error  assigned  is  in  the  overruling 
of  defendant's  demurrer  to  the  complaint. 
The  principal  reason  suggested  why  the  com- 
plaint is  Insufficient  Is  that  the  plaintiffs' 
decedent,  as  a  surety,  should  have  protected 
himself  in  the  original  action,  under  the  pro- 


visions of  section  736  et  seq.,Code  Proc.,*  and 
that,  having  failed  to  do  so,  he  Is  without 
remedy.  In  our  opinion,  this  statute  in  no 
way  limited  the  rights  of  sureties  as  they 
existed  before  its  enactment.  The  object  of 
the  statute  was  to  afford  an  additional  and 
more  complete  remedy  than  existed,  and  not 
to  deprive  a  surety  of  rights  which  he  had 
before  its  enactment.  See  Harker  v.  Glide- 
well,  23  Ind.  219;  Brandt,  Sur.  8  214. 

The  next  objection  upon  the  trial  was  as 
to  the  introduction  of  any  testimony  on  the 
part  of  the  plaintiffs,  and,  -as  reasons  for 
such  objection,  It  was  contended  that  since 
the  defendant  was  a  party  to  the  former  ac- 
tion, and  no  judgment  was  taken  against 
him,  it  was  res  adjudicata  In  his  favor.  Such 
might  be  the  rule  as  between  the  original 
plaintiff  and  the  defendant,  but  could  not 
be  as  between  the  latter  and  a  codefendant 
In  that  action;  especially  where,  as  In  this 
case,  the  defendant  was  a  nonresident  of  the 
state,  and  never  appeared  in  the  action.  See 
Snider  v.  Greatbouse,  10  Ark.  72;  Peters  v. 
Barnhill,  1  Hill  (S.  C\  234. 

Upon  the  trial  the  court  allowed  answers 
of  the  defendant  to  certain  Interrogatories 
propounded  to  him  by  the  plaintiffs  to  be 
put  in  evidence,  and  It  Is  alleged  that  this 
was  error.  No  authorities  are  cited  to  sus- 
tain this  allegation  of  error,  and  no  reason 
satisfactory  to  our  minds  has  been  suggested 
why  such  answers  could  not  be  shown  as  ad- 
missions against  Interest.  Besides,  the  stat- 
ute seems  to  contemplate  that  the  answers 
shall  be  put  In  evidence,  and,  when  in,  shall 
be  subject  to  contradiction.  See  sections 
1600-1665,  Code  Proc. 

The  fourth  objection  grows  out  of  the  terms 
of  the  contract  above  set  out  It  Is  claimed 
that  It  appears  from  Its  terms,  that  It  was 
entered  Into,  In  part  at  least,  to  secure  the 
payment  of  the  debt  of  the  agent,  George  A. 
Meigs,  or  of  the  Meigs  Lumber  &  Ship  Build- 
ing Company,  of  which  he  was  the  manager, 
and  that  for  that  reason  It  was  not  In  the 
power  of  said  Meigs,  as  agent,  to  bind  the 
defendant,  as  his  principal,  to  its  perform- 
ance. If  the  primary  object  of  the  execu- 
tion of  the  contract  had  been  to  secure  the 
payment  of  this  debt,  there  would  be  force 
In  this  objection;  but  an  examination  of  all 
the  language  used  fails  to  satisfy  us  that 
such  was  the  object  On  the  contrary,  It 
sufficiently  appears  that  the  object  sought 
was  to  secure  for  the  defendant  a  large  quan- 
tity of  logs,  at  a  sum  per  thousand  which  It 
Is  not  claimed  was  In  excess  of  the  market 
price.  And,  this  being  so,  we  think  its  exe- 
cution was  within  the  power  of  said  Meigs, 
as  agent  for  the  defendant  It  was  within 
the  scope  of  his  authority  in  conducting  the 
mill  business,  a  part  of  which  was  the  se- 
curing of  logs  for  Its  use. 

»  Code  Proc.  §  756  et  seq.  gtveB  a  surety  a 
right  to  call  on  the  creditor  to  sue  the  principal, 
and  entitles  the  surety  to  a  discharge  if  the 
creditor  refuses  to.  do  so. 
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The  next  contention  grows  out  of  the  ac- 
tion of  the  court  In  admitting  in  evidence  a 
copy  of  the  judgment  upon  which  the  money 
sought  to  be  recovered  had  been  paid  by 
plaintiffs.  The  reason  for  objecting  to  the 
Introduction  of  this  copy  was  that  the  de- 
fendant had  not  been  served  with  process  in 
the  action,  and  could  not  be  affected  by  the 
judgment.  Authorities  have  been  cited  to 
establish  the  doctrine  that  one  not  served 
with  process  in  an  action  is  not  bound  by  a 
judgment  rendered  therein;  but  they  are 
none  of  them'  in  point,  under  the  circum- 
stances of  this  case.  A  judgment  against 
the  sureties,  rendered  without  their  consent, 
and  especially  after  A  defense  made  In  good 
faith  by  them,  is  at  least  prima  facie  suffi- 
cient to  authorize  them  to  recover  of  their 
principal  the  amount  which  they  have  been 
called  upon  to  pay  thereon;  and  if  the  prin- 
cipal had  knowledge  of  the  peudency  of  tho 
action,  even  though  he  was  not  served  with 
process  therein,  the  judgment  rendered 
against  the  sureties,  without  fault  on  their 
part,  would  be  conclusive  in  an  action  by 
them  to  recover  money  which  they  bad  paid  on 
account  of  such  judgment  The  effect  of  this 
judgment  upon  the  defendant  was  in  issue 
in  the  case  of  Dexter  v.  Snyward,  66  Fed. 
265;  and  the  conclusion  reached  by  the  learn- 
ed judge  who  tried  the  case  was  in  accord 
with  the  above  suggestions.  See,  also,  Wil- 
liams v.  Greer,  4  Hayw.  (Tenn.)  235;  Bone  v. 
Tony,  16  Ark.  S3;  Lewis  v.  Fort,  75  N.  C. 
251;  Hare  v.  Grant,  77  N.  0.  203. 

The  next  objection  grows  out  of  an  alleged 
variance  between  the  Judgment  proven  and 
the  judgment  introduced  in  evidence.  There 
may  be  some  question  as  to  whether  or  not 
the  former  judgment  was  against  James 
Crawford  and  William  A.  Harrington  as  in- 
dividuals or  as  members  of  the  partnership 
of  Crawford  &  Harrington;  but  it  does  not 
so  clearly  appear  that  the  defendant  was  in- 
jured by  any  questions  growing  out  of  this 
variance,  if  variance  it  was,  as  to  Justify  a 
reversal.  Defendant  objects  to  the  Judgment 
upon  the  ground  that  it  does  not  show  that  it 
was  ever  entered  in  the  journals  of  the  court 
In  which  it  was  rendered.  We  have  examined 
the  transcript  of  the  Judgment,  together  with 
its  authentication,  and  are  unable  to  see 
anything  which  would  authorize  Its  rejection 
for  the  reason  suggested. 

The  next  objection  is  not  In  our  opinion, 
warranted  by  the  proofs.  We  are  unable  to 
find  from  the  record  that  the  payment  upon 
the  judgment  was  other  than  compulsory  on 
the  part  of  the  plaintiffs. 

The  foundation  of  the  next  allegation  of 
error  is  stilted  by  the  appellant  as  follows: 
**In  a  suit  by  surety  for  subrogation,  princi- 
pal entitled  to  use  every  legal  defense." 
This  is  not  an  exact  statement  of  the  prin- 
ciple which  it  is  claimed  was  negatived  by 
the  court  upon  the  trial.  The  plaintiffs  did 
not  seek  a  technical  subrogation  to  the  rights 
of  the  plaintiff  In  the  original  action;  they 


sought  an  Independent  recovery  of  money 
which  they  had  paid  on  account  of  the  de- 
fendant and  introduced  the  Judgment  only 
for  the  purpose  of  showing  that  such  pay- 
ment was  not  a  voluntary  one.  As  stated 
before,  the  weight  of  authority  is  to  the  ef- 
fect that  a  judgment  like  the  one  sought  to 
be  Introduced  in  the  case  at  bar  is  at  least 
prima  facie  evidence  as  against  the  princi- 
pal; and  that  it  is  conclusive  unless  some 
collusion  or  fraud  upon  the  part  of  the  sure- 
ty is  shown.  The  testimony  offered  by  the 
defendant  did  not  tend  to  show  any  such 
fraud  or  collusion,  and,  if  it  did,  it  was  not 
competent  under  the  pleadings.  There  was 
no  sufficient  allegation  of  fraud  or  collusion 
on  the  part  of  the  sureties  in  the  answer. 
Besides,  we  think  the  evidence  disclosed  a 
state  of  facts  from  which  it  could  be  fairly 

.  presumed  that  defendant  had  notice  of  the 
pendency  of  the  former  suit 

It  is  next  claimed  that  the  contract  for  the 
violation  of  which  the  original  action  was 
prosecuted,  was  so  ambiguous  that  evidence 
dehors  the  instrument  was  admissible  to 
show  the  intention  of  the  parties.  But  an 
examination  of  the  language  of  the  contract 
fails  to  show  us  any  such  ambiguity  as  would 
warrant  evidence  of  that  kind. 

Defendant  claims  that  he  should  have  been 
allowed  to  prove  that  administration  of  the 
partnership  of  Crawford  &  Harrington  was 
pending.    But  what  we  have  said  in  refer- 

.  ence  to  the  question  of  variance  between  the 
judgment  pleaded  and  the  one  proven  is  suf- 
ficient answer  to  the  contention  In  that  re- 
gard. 

It  is  next  contended  that  the  estate  of 
James  Crawford,  under  his  will,  had  been 
completely  settled,  and  that  for  that  reason, 
the  executors  had  no  authority  to  maintain 
the  action.  It  appeared  from  the  testimony 
that  administration  of  the  estate  bad  so  far 
progressed  that  there  had  been  a  final  ac- 
count rendered,  and  an  order  of  distribution 
made  and  carried  into  effect  It  is  possible 
that  these  acts  would,  for  certain  purposes, 
warrant  the  presumption  that  administration 
of  the  estate  had  been  closed.  But  this  pre- 
sumption cannot  be  invoked  by  the  defend- 
ant for  the  purposes-  sought  When  the  in- 
terests of  the  estate  require  the  exercise  of 
authority  by  an  executor,  his  right  to  act 
should  be  upheld,  if  he  has  not  received  his 
final  discharge,  unless  his  bondsmen  have 
been  released. 

The  defendant  invokes  the  aid  of  the  stat- 
ute of  limitations.  It  appears  that  from  the 
time  the  right  of  action  accrued  until  the 
suit  thereon  was  commenced,  the  defendant 
had  been  a  nonresident  of  the  state,  and  ab- 
sent therefrom.  This,  it  is  conceded,  would 
prevent  the  running  of  the  statute  were  It 
not  for  the  fact  that  defendant  had  property 
in  the  state  liable  to  attachments.  But.  it  Is 
argued  that  since  the  plaintiffs  could,  by  su- 
ing out  a  writ  of  attachment  have  prosecut- 
ed their  action  without  personal  sen* ice  upon 
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the  defendant,  the  running  of  the  statute 
was  not  suspended  by  his  absence.  This 
claim  cannot  be  sustained.  The  language 
of  the  statute  is  too  plain.  See  section  123, 
Code  Proc.  Besides,  the  remedy  by  attach- 
ment is  an  extraordinary  one,  requiring  the 
giving  of  a  bond  and  the  making  of  an  affi- 
davit, from  which  it  must  follow  that  the 
power  to  commence  such  an  action  is  not 
the  equivalent  of  the  opportunity  to  person- 
ally serve  the  defendant  with  process. 

It  is  next  objected  that  a  certain  finding, 
by  way  of  a  special  verdict  upon  the  trial 
of  the  original  action,  avoids  the  judgment 
so  far  as  the  defendant  Is  concerned.  But 
such  special  finding  was  not  shown  to  have 
been  so  connected  with  the  general  verdict 
as  to  warrant  the  contention.  Besides,  it  is 
probable  that  the  sureties  would  not  lose  any 
rights  on  account  of  such  finding,  even  al- 
though the  general  verdict  was  inconsistent 
therewith.  They  were  not  responsible  for 
the  results  of  the  action  so  long  as  they  de- 
fended in  good  faith. 

The  other  allegations  of  error  grow  out  of 
the  instructions  given  to  the  jury.  Several 
exceptions  were  saved  to  these  instructions, 
and  errors  founded  thereon  have  been  ar- 
gued in  the  brief  of  appellant  Most  of  them 
go  to  the  principles  which  are  discussed  in 
the  brief  under  other  heads,  and  have  al- 
ready been  noticed,  and  for  that  reason  no 
detailed  consideration  of  the  several  excep- 
tions to  the  instructions  is  necessary.  We 
shall  content  ourselves  with  saying  that  up- 
on a  careful  consideration  of  the  instructions 
as  a  whole,  we  think  the  law  applicable  to 
the  questions  to  be  decided  by  the  jury  was 
properly  stated,  and  that  the  exceptions  to 
the  instructions  given  furnish  no  reason  for 
the  reversal  of  the  judgment  And,  for  the 
reason  that  the  jury  were  fully  instructed  as 
to  the  law  of  the  case,  defendant  was  not 
prejudiced  by  the  action  of  the  court  In  re- 
fusing to  give  the  instructions  requested  by 
him. 

The  judgment  will  be  affirmed. 

DUNBAR,  C.  J.,  and  SCOTT  and  STILES, 
JJ.,  concur. 


(10  Wwh.  *476) 

GOULD  v.  GLEASON  et  al. 
(Supreme  Court  of  Washington.  Jan.  4,  1895.) 
Pleadings— Amendment. 
It  is  error  to  allow  an  amendment  to  the 
answer  in  an  action  on  a  note  denying  its  execu- 
tion at  the  trial,  without  any  showing  therefor 
by  defendant  the  answer  having  admitted 
"making  the  note  sued  on,  as  set  out  in  plain- 
tiff's complaint." 

Appeal  from  superior  court,  Clallam  coun- 
ty; James  G.  McClinton,  Judge. 

Action  by  Thomas  Gould  against  M.  D. 
Cleason  and  S.  Gleason.  There  was  a  ver- 
dict for  defendants,  and  from  an  order  deny- 
ing a  new  trial,  and  judgment  thereupon  for 
defendants,  plaintiff  appeals.  Reversed. 


Lamoreux  &  Gay  and  Allen  &  Powell,  for 
appellant  Trumbull  &  Trumbull  and 
Louis  Williams,  for  respondents. 

SCOTT,  J.  Plaintiff  brought  "suit  against 
the  defendants  upon  a  certain  promissory 
note.  The  first  answer  filed  by  the  defend- 
ants contained  the  following  allegation: 
"First  They  admit  making  the  note  sued  on, 
as  set  out  in  plaintiff's  complaint"  An  af- 
firmative defense  was  also  pleaded.  After 
the  cause  was  called  for  trial,  and  while  a 
jury  was  being  Impaneled,  the  defendants 
asked  permission  to  amend  their  answer, 
which  was  granted,  whereupon -an  amended 
answer  was  filed,  which  made  some  change 
in  the  form  of  the  affirmative  defense,  and 
which  also  denied  the  execution  of  the  note. 
The  plaintiff  was  examined,  and  testified  as 
follows:  "I  am  the  plaintiff  in  this  cause. 
(Witness  shown  papers.)  This  is  a  promissory 
note  for  the  sum  of  $284.35.  It  appears  to 
be  signed,  'M.  D.  Gleason  and  S.  Gleason.' 
I  am  the  owner  and  holder  of  the  note." 
Whereupon,  the  note  was  offered  in  evi- 
dence, to  which  the  defendants  objected  on 
the  grounds  that  it  was  incompetent  and 
that  the  proper  foundation  had  not  been  laid. 
The  objections  were  overruled,  and  the  note 
admitted  in  evidence.  On  cross-examination 
the  plaintiff  testified  as  follows:  "I  don't 
know  that  the  defendants  excuted  the  note. 
I  was  not  present  at  the  time.  I  gave  mon- 
ey to  W.  B.  Gould,  my  cousin,  to  loan  for 
me.  He  gave  me  this  note,  and  told  me  he 
had  loaned  the  money  to  the  defendants.  AH 
I  know  about  the  transaction  is  what  he  told 
me."  The  original  answer  was  not  put  in 
evidence,  nor  was  the  execution  of  the  note 
proved,  nor  any  further  testimony  given; 
but  both  parties  rested,  and  the  defendants 
immediately  moved  the  court  to  instruct  the 
Jury  to  bring  in  a  verdict  for  the  defendants, 
which  motion  was  granted,  and  a  verdict 
rendered  accordingly.  A  motion  for  a  new 
trial  was  made  within  the  statutory  time, 
which  was  denied  by  the  court,  and  this  ap- 
peal was  taken. 

It  Is  contended  by  the  appellant  that  he 
was  misled  on  the  trial  of  the  cause  as  to 
the  denial  of  the  execution  of  the  note  in  the 
amended  answer;  that  he  did  not  notice  the 
same  at  the  time,  and  supposed  that  said 
answer  only  amended  the  affirmative  de- 
fense. The  respondents  contend  that  the 
affidavits  of  the  appellant  showing  these 
facts  cannot  be  considered,  for  the  reason 
that  they  were  not  made  a  part  of  the  state- 
ment of  facts.  However  this  may  be,  the 
substance  of  the  facts  relied  upon  by  the 
appellant  appears  in  the  record  otherwise. 
The  original  answer  is  in  the  files,  and  it 
was  verified  by  one  of  the  defendants  in 
person.  It  appears  that  the  amended  an- 
swer was  filed  upon  the  same  day  that  the 
case  was  tried,  and  that  the  amendment 
in  question  was  granted  without  any  show- 
ing therefor  by  the  defendants.  We  think  It 
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was  an  abuse  of  discretion  upon  the  part  of 
the  court  to  permit  the  answer  to  be  amend- 
ed to  deny  the  execution  of  the  note,  after 
the  cause  had  been  called  for  trial,  without 
some  good  ground  haying  been  shown  to 
warrant  it.  While  the  point  of  the  want  of 
proof  of  the  execution  of  the  note  is  includ- 
ed In  the  grounds  stated  in  the  objection 
which  was  made  to  its  admission,  yet  the 
same  was  not  clearly  called  to  the  attention 
of  opposing  counsel;  the  objection  being  .up- 
on the  grounds  that  it  was  incompetent,  and 
that  the  proper  foundation  had  not  been  laid. 
The  court,  however,  saw  fit  to  overrule  this 
at  the  time,  but,  after  the  testimony  was 
concluded,  directed  the  jury  to  bring  in  a 
verdict  for  the  defendants,  and  this  was  the 
only  defect  in  the  proofs.  Under  the  circum- 
stances, we  think  the  motion  for  a  new  trial 
should  have  been  granted.  The  court  having 
permitted  the  amended  answer  denying  the 
execution  of  the  note  to  be  filed,  we  shall  not 
direct  such  denial  to  be  stricken,  under  the 
present  aspect  of  the  case;  but  we  reverse 
the  judgment,  and  remand  the  cause  for  a 
new  trial. 

DUNBAR,  C.  J.,  and  STILES  and  HOYT, 
JJ.,  concur. 

(10  Waata.  47») 

THORBURN  et  al.  v.  SMITH  et  aL 
(Supreme  Court  o.f  Washington.  Jan.  4,  1895.) 
Mabtsr  and  8brvant  —  Shooting  bt  Emflotb — 
Liability  or  Employer. 
In  an  action  for  damages,  it  appeared 
that  defendant,  a  mining  corporation,  having 
had  trouble  with  its  employes,  hired  a  number 
of  negroes  in  their  place,  supplying  them  with 
guns  to  protect  themselves  till  they  reached  the 
mines.  When  the  mines  were  reached,  the 
guns  were  placed  in  defendant's  storehouse. 
Sometime  afterwards  the  negroes,  becoming 
frightened  at  shooting  between  some  of  their 
number  and  the  ex  employes,  rushed  in  a  body 
to  defendant's  store  house,  and  seized  the  guns, 
and,  in  the  shooting  that  followed,  plaintiff  was 
shot  while  in  her  own  house.  Held,  that  de- 
fendant was  not  liable. 

Appeal  from  Superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Robert  Thorburn  and  Ellen  Thor- 
burn  against  C.  J.  Smith  and  others.  From 
a  judgment  of  nonsuit,  plaintiffs  appeal.  Af- 
firmed. 

Thompson,  Edsen  &  Humphries,  for  appel- 
lants. Andrew  P.  Burleigh,  for  respondents. 

SCOTT,  J.  This  Is  an  action  for  dam- 
ages resulting  from  a  gunshot  wound  Inflict- 
ed upon  the  person  of  Ellen  Thorburn.  At 
the  close  of  the  testimony  in  chief,  the  court 
granted  a  motion  for  a  nonsuit,  whereupon 
this  appeal  was  taken. 

The  Oregon  Improvement  Company  Is  a 
corporation,  and  as  a  part  of  its  business  was 
operating  certain  coal  mines  In  King  county. 
C.  J.  Smith  and  T.  B.  Corey  were  officers  of 
said  company,  and  M.  C.  Sullivan  was  su- 
perintendent of  Tblel's  Detective  Agency  of 


Portland,  Or.  It  appears  from  the  testimony 
that  the  employes  of  said  company  had  for 
some  months  prior  to  May,  1891,  greatly  in- 
terfered with  the  operation  of  said  mines, 
and  had  practically  taken  the  management 
thereof  from  the  company;  that  they  had 
prevented  the  company  from  hiring  or  dis- 
charging its  workmen,  and  bad  obstructed 
the  business  of  operating  the  mines  to  such 
an  extent  that  in  the  opinion  of  the  company 
it  became  necessary  to  either  close  them  or 
get  a  new  supply  of  laborers.  Under  these 
circumstances  the  company  procured  in  the 
East  between  four  and  five  hundred  colored 
miners,  for  the  purpose  of  working  the  mines. 
It  was  evident  from  the  situation  that  the  for- 
mer employes  of  the  company  would  resist, 
or  would  most  likely  resist,  any  attempt  to 
put  the  new  miners  in  their  places  at  the 
mines;  and  to  guard  against  this  a  number  of 
men  from  Thiel's  Detective  Agency  were 
hired  to  protect  the  colored  miners  and  the 
company's  property.  A  number  of  guns  and 
a  few  rounds  of  ammunition  were  also  pro- 
cured and  distributed  to  the  colored  miners 
a  short  time  before  their  arrival  at  Franklin, 
in  King  County,  the  place  where  the  injury 
subsequently  occurred,  and  where  some  of 
said  mines  were  located.  Under  these  cir- 
cumstances the  colored  miners  were  taken 
upon  the  company's  property  on  May  16, 
1891,  in  the  immediate  vicinity  of  the  mines, 
and  a  substantial  wire  fence  was  erected 
around  the  entrance  thereto,  and  around  the 
company's  store  and  other  property;  the  same 
being  accomplished  without  any  forcible  re- 
sistance from  the  former  employes,  who  were 
then  living  at  Franklin,  in  the  vicinity  of  the 
mines,  and  who  continued  to  live  there,— or, 
at  least,  the  greater  number  of  them,— until 
after  the  Injury  to  Mrs.  Thorburn  was  Inflict- 
ed, which  occurred  on  Sunday,  the  28th  day 
of  June,  1891.  During  the  time  Intervening 
between  the  arrival  of  the  new  miners  and 
said  June  28th  said  miners  were  continually 
subjected  to  annoyances,  insults,  and  threats 
from  the  former  miners,  who  were  pretty  gen- 
erally armed,  and  were  organized  into  compa- 
nies, and  were  put  through  a  military  drill. 
Including  target  firing,  from  day  to  day,  near 
where  the  colored  miners  were  at  work,  and 
In  plain  sight  of  them,  presumably  for  the 
purpose  of  intimidating  them,  and  driving 
them  away  from  the  mines.  Upon  the  ar- 
rival of  the  colored  miners  at  Franklin,  the 
guns  and  ammunition  which  had  been  previ- 
ously distributed  among  them  were  taken 
from  them,  and  stored  in  the  company's  store- 
house. The  guards,  however,  who  were  known 
as  the  "Sullivan  Guards,"  were  maintained 
and  kept  there  for  the  purpose  of  protecting 
the  colored  miners  and  the  company's  prop- 
erty, and  to  preserve  the  peace,  and  were 
under  the  control  of  a  deputy  sheriff  of  said 
county.  About  1  or  2  o'clock  on  the  morning 
of  said  June  28th  the  respondent  company 
took  a  train  load  of  the  colored  miners,  with 
a  number  of  the  guards,  from  Franklin  to 
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Newcastle,  where  It  was  operating  other 
mines,  and  where  there  was  a  strike  in  prog- 
ress, and  on  the  evening  of  said  day  they 
were  returned  to  Franklin.  Previous  to  their 
return,  during  the  day,  a  colored  guard  at 
Franklin  had  been  shot,  and  was  supposed  to 
have  been  shot  by  some  one  of  the  former 
miners.  Owing  to  this,  the  already  strained 
situation  had  become  greatly  aggravated,  and 
the  colored  miners  were  much  excited,  and 
more  or  less  terrorized.  It  appears  from  the 
testimony  that  upon  this  Sunday  in  question 
most  of  the  former  miners  were  absent  from 
their  homes  with  their  guns,  and  there  was 
an  attempt  on  the  part  of  some  of  them,  or 
members  of  their  families,  who  were  exam- 
ined, to  account  for  such  absence  on  the 
ground  that  they  had  gone  hunting  on  said 
day.  As  the  train  with  the  colored  miners 
and  guards  aforesaid  neared  the  depot  at 
Franklin  on  the  return  trip,  a  number  of 
shots  were  fired.  It  is  uncertain  from  the 
testimony  whether  they  were  first  fired  from 
the  train  or  at  the  train.  However,  this  is 
not  very  material.  At  the  commencement  of 
the  firing,  the  colored  miners  remaining  at 
Franklin  became  Intensely  excited,  and  rush- 
ed In  a  body  to  the  company's  storehouse, 
seized  a  quantity  of  the  guns  and  ammuni- 
tion stored  there,  and  joined  in  the  firing, 
which  then  had  become  somewhat  indiscrimi- 
nate. During  this  time  Mrs.  Thorburn  was 
shot  while  in  her  and  her  husband's  resi- 
dence. She  claims  the  respondents  should  be 
held  to  answer  in  damages  therefor  on  the 
following  grounds:  (1)  That  "they  advised, 
counseled,  aided,  and  abetted  the  guards  in 
what  was  done,  furnished  the  arms  and  am- 
munition, and  are  equally  guilty  with  the 
principals;"  (2)  that  "under  the  allegations  of 
the  complaint  and  the  proof  upon  the  trial 
the  respondents  are  guilty,  because  they  fur- 
nished arms  and  ammunition  to  dissipated, 
drunken,  irresponsible  parties,  who  caused 
the  Injury." 

After  a  somewhat  lengthy  examination  of 
the  200  pages  of  typewritten  testimony  con- 
tained in  the  record,  we  find  no  testimony 
therein  supporting  either  of  such  grounds, 
nor  have  the  appellants,  in  their  brief,  speci- 
fied any  particular  page  or  place  In  the  rec- 
ord where  any  such  testimony,  substantially 
or  inferentially  supporting  the  same,  may  be 
found.  It  is  apparent  that  at  the  time  the 
injury  occurred  the  colored  miners  remain- 
ing at  Franklin  were  not  engaged  in  their 
duties  as  employes  of  the  company,  and  it 
clearly  appears  that  the  arms  were  not  fur- 
nished them  upon  said  occasion,  but  that  they 
forcibly  took  possession  thereof.  And  it  also 
appears  that  they  had  been  repeatedly  in- 
structed to  avoid  all  difficulties  with  the  for- 
mer miners  in  every  way,  and  to  act  only  In 
self -defense.  Furthermore,  the  guards  at  said 
mines  were  under  the  control  and  direction 
of  a  deputy  sheriff  of  said  county  during  the 
times  In  question,  and  it  appears  that  the 
officers  of  the  company  did  everything  which 
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they  could  well  have  done  to  prevent  an  out- 
break, short  of  ceasing  the  operation  of  the 
mines-  and  abandoning  the  company's  proper- 
ty. There  is  no  warrant  in  the  principles  of 
a  free  government  or  of  justice  to  hold  the  re- 
spondents liable  for  an  Injury  Inflicted  under 
the  circumstances  proven,  and  the  motion  for 
a  nonsuit  was  rightly  granted. 

DUNBAR,  C.  J.,  and  HOYT  and  STILES, 
JJ.,  concur. 


(10  Wash.  486) 
LYNCH  et  al.  v.  RICHTER.* 
(Supreme  Court  of  Washington.    Jan.  8,  1895.) 
Ratification  of  Acts  of  Agent  r—  Election  be- 
tween Defenses. 

1.  Plaintiffs  gave  their  son  a  power  of  at- 
torney to  sell  land,  and  allowed  him  to  exercise 
complete  control  over  the  property,  but  later 
withdrew  the  power.  The  son  subsequently  con- 
veyed the  land  under  an  ostensible  power  of  at- 
torney from  plaintiffs,  who,  though  informed  of 
the  act,  took  no  steps  to  disavow  it  for  three 
years,  during  which  defendant  made  valuable 
improvements.  Held,  that  plaintiffs  ratified  the 
act,  and  were  estopped  to  assert  title  on  the 
ground  that  the  power  of  attorney  was  a  for- 
gery. 

2.  Where  plaintiff  failed  to  require  defend- 
ant to  elect  between  inconsistent  defenses,  he 
cannot  raise  the  objection  by  a  request  for  a% 
instruction. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  James  Lynch  and  Mary  Lynch 
against  Ottille  Richter  to  recover  property 
conveyed  by  one  acting  under  a  forged  pow- 
er of  attorney.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.  Affirmed. 

John  W.  Corson  and  James  B.  Howe,  for 
appellants.  Thompson,  Edsen  &  Humphries, 
W.  S.  Relfe,  and  B.  K.  Knapp,  for  respond- 
ent. 

HOYT,  J.  James  T.  Lynch  and  John  F. 
Lynch  were  children  of  the  plaintiffs,  and 
resided  in  Seattle.  '  Their  parents  resided 
in  Oswego,  N.  Y.  In  1883,  John  F.  Lynch 
wrote  plaintiffs,  requesting  them  to  send  him 
some  money  to  invest  in  real  estate.  In 
compliance  with  his  request,  they  sent  to  him 
$750  for  that  purpose.  At  the  same  time 
they  sent  an  equal  amount  to  his  brother. 
The  reason  given  for  sending  the  money  to 
the  brother  was  that  they  desired  to  treat 
both  sons  alike.  There  was  no  evidence 
tending  to  prove  that  the  brother  was  not  to 
use  the  money  sent  him  as  his  own,  but  there 
was  proof  tending  to  show  that  the  money  sent 
John  F.  was  to  be  Invested  In  real  estate  for 
the  plaintiffs.  It  was  Invested  by  him  In  his 
own  name,  In  property  the  title  to  a  part 
of  which  is  in  controversy  in  this  action. 
After  the  lapse  of  a  considerable  time  he 
made  a  deed  thereof  to  his  parents,  and  re- 
ceived from  them  a  power  of  attorney  au- 
thorizing him.  to  sell  the  property.  For  some 
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reason,  not  fully  disclosed  by  the  record,  the 
power  of  attorney  was  afterwards  returned 
to  plaintiffs,  and  retained  by  them.  In  1888 
the  said  John  P.  Lynch  exhibited  what  pur- 
ported to  be  a  power  of  attorney  from  plain- 
tiffs, and,  on  the  strength  thereof,  sold  the 
property  in  question  to  one  George  Probst, 
under  whom  the  defendant  claims.  At  the 
time  the  property  was  so  sold,  it  was  unim- 
proved, and  so  remained  until  purchased  by 
the  defendant  She  made  improvements 
thereon  of  the  value  of  $1,500  before  she 
had  any  notice  of  the  claim  of  plaintiffs,  or 
of  any  other  fact  which  would  lead  her  to 
suppose  that  there  was  any  defect  in  the  ti- 
tle, which,  from  the  records  in  the  auditor's 
office,  appeared „to  be  perfect  She  relied  up- 
on such  record,  and  supposed  she  had  an 
absolute,  indefeasible  title  In  fee.  Soon 
after  the  sale  by  said  John  F.  Lynch,  the 
fact  that  he  had  made  it,  and  in  so  doing 
had  acted  under  what  purported  to  be  a  pow- 
er of  attorney  from  plaintiffs,  was  commu- 
nicated to  them.  They  took  no  steps  to  dis- 
avow the  act  of  their  son  under  such  pur- 
ported power  of  attorney  until  about  the 
time  this  suit  was  brought,  in  1891. 

The  ground  upon  which  possession  of  the 
property  was  sought  in  this  action  was  that 
tfie  power  of  attorney  under  which  John  F. 
Lynch  had  acted  was  a  forgery.  The  ques- 
tion is  presented  as  to  the  right  of  the  plain- 
tiffs, under  these  circumstances,  to  now  take 
advantage  of  the  fact  if  fact  it  was,  of  the 
forgery  of  said  power  of  attorney.  It  Is 
claimed  that  there  was  no  such  standing  by 
and  allowing  improvements  to  be  made  upon 
the  property  to  which  they  claimed  title,  by 
the  appellants,  as  to  estop  them  from  assert- 
ing such  title.  It  may  be  conceded  that  If 
the  title  under  which  the  property  was  held 
by  the  one  who  had  improved  it  had  not  pur- 
ported to  have  been  derived  from  them,  their 
acts  and  acquiescence  would  not  have  been 
sufficient  to  have  estopped  them  from  assert- 
ing title.  But  under  the  circumstances  of 
this  case,  the  duty  of  the  owners  was  differ- 
ent In  the  chain  of  title  was  a  deed  pur- 
porting to  have  been  made  by  their  authori- 
ty, and  they  had  knowledge  of  that  fact  In 
such  a  case,  equity  and  good  conscience  re- 
quired prompt  disavowance  of  the  transac- 
tion. Especially  was  this  so  In  view  of  the 
fact  that  the  one  who  purported  to  act  by 
their  authority  had  at  one  time  been  fully 
Invested  with  such  authority.  The  fact  that 
he  was  their  son,  and  therefore  likely  to  be 
charged  with  the  trust,  made  it  their  duty  to 
disavow  his  unauthorized  act  done  in  their 
name,  at  the  earliest  practicable  time.  Be- 
sides, the  circumstance  of  the  sending  to  the 
other  son,  for  his  own  use,  of  the  same 
amount  invested  in  this  and  the  other  prop- 
erty purchased  by  John  F.,  in  connection 
with  other  facts  testified  to  by  one  of  the 
plaintiffs,  tends  strongly  to  show  that  the 
purchase  by  John  F.  was  upon  his  own  ac- 
count, and  that  he  afterwards  deeded  it  to 


plaintiffs  for  his  own  convenience.  It  Is  true 
that  plaintiffs  testify  that  he  was  to  invest 
the  $750  for  them,  but  this  testimony  was 
materially  affected  by  the  statement  in  ref- 
erence to  the  transaction  by  which  the  $1,- 
500  was  sent  to  the  two  sons,— $750  to  each. 
However  this  may  be,  the  entire  proofs  show 
that  until  after  the  conveyance  of  the  prop- 
erty in  the  name  of  the  plaintiffs,  the  son 
had  been  trusted  to  do  any  and  all  things 
required  in  regard  to  it  They  had  given 
him  full  power  to  sell  it,  and  had  done  noth- 
ing to  show  the  public,  or  one  dealing  with 
the  property,  that  such  power  had  been  re- 
voked. This  being  so,  their  duty  was  im- 
perative to  take  steps  which,  to  the  fullest 
extent  would  warn  the  one  to  whom  the  son 
had  conveyed  the  property  in  their  name,  and 
those  holding  under  him,  so  soon  as  the  fact 
of  the  sale  by  him  in  their  name  became 
known  to  them.  This  they  did  not  do.  It  is 
true  that  there  was  some  testimony  tending 
to  show  that  they  wrote  a  letter  to  Probst, 
but  something  more  than  this  was  required 
of  them.  They  should  not  only  have  notified 
the  purchaser,  but  should  have  seen  that  no- 
tice was  conveyed  to  the  one  in  possession  of 
the  property,  making  Improvements  thereon. 
Besides,  the  letter  to  Probst  seems  to  have 
been  written  as  much  with  a  view  to  procur- 
ing immunity  from  criminal  prosecution  for 
the  son  as  for  the  purpose  of  disavowing 
his  authority  to  make  the  sale.  Under  all 
the  circumstances  disclosed  by  the  record, 
we  think  that  the  plaintiffs  should  be  held 
to  have  ratified  the  action  of  their  son  in 
forging  the  power  of  attorney,  and  should  be 
bound  by  his  acts  thereunder.  If  their  ac- 
tion was  not  such  as  to  amount  to  a  complete 
ratification  of  the  execution  of  the  power  of 
attorney,  it  was,  when  taken  In  connection 
with  the  improvements  upon  the  land,  suffi- 
cient to  estop  them  from  asserting  title  there- 
to. 

What  we  have  said  shows  that  the  result  of 
the  trial  was  what  equity  and  good  con- 
science required;  and,  such  being  the  case, 
we  should  be  slow  .to  reverse  the  judgment 
on  account  of  alleged  technical  errors.  How- 
ever, we  are  not  satisfied  that  there  were  any 
such  errors.  The  only  ones  urged  In  the 
brief  of  appellants  grew  out  of  the  Instruc- 
tions given  the  jury.  Plaintiffs  requested  the 
court  to  instruct  the  Jury  that  the  burden  of 
proof  was  upon  the  defendant  to  show  want 
of  title  in  the  plaintiffs,  and  their  first  error 
is  founded  upon  the  refusal  of  the  court  to 
comply  with  such  .request  The  ground  of 
this  request  was  that  the  affirmative  defense 
was  Inconsistent  with  the  denials  In  the  an- 
swer. It  is  not  necessary  for  us  to  deter- 
mine at  this  time  what  are  inconsistent  de- 
fenses, nor  as  to  whether  or  not  such  de- 
fenses are  allowable  under  our  statute,  for 
the  reason  that  in  our  opinion  the  plaintiffs 
did  not  take  the  proper  steps  to  make  avail- 
able defects  of  that  kind  in  the  answer.  If, 
in  their  opinion,  Inconsistent  defenses  had 
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been  pleaded,  they  should  have  required  an 
election  on  the  part  of  the  defendant  as  to 
which  one  of  them  he  would  rely  upon.  Not 
having  done  so,  they  cannot  take  advantage 
ot  such  defects  In  the  answer,  by  way  of  re- 
quest for  instructions.  Another  reason  for 
the  request  was  that  the  defendant  had  been 
allowed  to  open  and  close  the  proofs.  No  ob- 
jection to  this  course  was  made,  and  no  rights 
could  be  gained  or  lost  thereby.  The  ques- 
tions raised  upon  the  other  instructions  have 
been  substantially  determined  by  what  has 
been  said.  The  objections  on  the  part  of  the 
plaintiffs  were  founded  upon  their  contention 
that  there  was  no  proof  which  authorized  a 
finding  of  ratification  or  estoppel.  In  our 
view  of  the  law,  as  applied  to  the  proofs, 
above  set  forth,-  the  instructions  complain- 
ed of  were  correct  In  substance,  though  per- 
haps not  In  all  respects  as  carefully  worded 
as  they  should  have  been.  The  judgment 
will  be  affirmed. 

DUNBAR,  0.  J.,  and  STILES  and  SCOTT, 
JJ.,  concur. 

(10  Wash.  613) 

WALSH  et  aL  v.  COOPER. 
(Supreme  Court  of  Washington.    Jan.  8,  1895.) 

Sale— Failure  to  Deliver  Goods. 

Plaintiff  executed  a  negotiable  note  to 
defendant,  and  took  a  receipt  in  the  form:  "Re- 
ceived from  W.  B.,  $350,  one  note  for  above, 
in  payment  for  goods  to  be  delivered,  or  note 
to  be  invalid."  Plaintiff  paid  no  money  on  the 
note  or  for  the  goods,  and  sued  defendant  for 
the  value  of  the  goods  not  delivered.  Held,  that 
it  was  not  the  intent  of  the  parties  that  the 
note  should  be  valid  or  operate  as  a  payment 
until  the  goods  were  delivered,  and,  since  de- 
fendant was  not  liable  until  such  time,  he  can- 
not recover. 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  Frank  Walsh,  William  Walsh, 
and  Charles  Walsh,  partners  as  Walsh  Bros., 
against  George  A.  Cooper.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals.  Re- 
versed. 

Bruce  &  Brown,  for  appellant.  Fairchild 
&  Rawson,  for  respondents. 

HOYT,  J.  Plaintiffs  purchased  of  defend- 
ant a  quantity  of  goods,  and.  In  considera- 
tion of  such  purchase,  made  and  delivered  to 
him  their  promissory  note,  negotiable  in 
form,  for  the  sum  of  $350,  due  90  days  after 
date,  and  at  the  time  received  from  the  de- 
fendant a  receipt  in  substance  as  follows: 
"Received  from  Walsh  Bros.  $350,  one  note 
for  above,  in  payment  for  goods  to  be  deliv- 
ered, or  note  to  be  Invalid."  There  was  a 
failure  to  deliver  all  the  goods  purchased, 
and  this  action  was  prosecuted  to  recover 
the  value  of  the  goods  which  were  not  de- 
livered. It  appeared  from  the  undisputed 
proofs  that  the  plaintiffs  bad  never  done 
anything  towards  the  payment  for  any  of 
the  goods,  excepting  to  execute  and  deliver 


the  note  above  referred  to.  It  also  appeared 
that  the  defendant  had  never  negotiated  the 
note,  and  that  it  was  In  his  possession  at  the 
time  the  action  was  tried.  Under  these  cir- 
cumstances, it  is  contended  by  the  appellant 
that  no  action  could  be  maintained  to  recov- 
er for  want  of  delivery  of  the  goods.  Re- 
spondents contend  that  the  note  was  made 
and  delivered  In  payment  for  the  goods, 
and  that,  being  negotiable  in  form,  the  result 
was  the  same  as  though  the  payment  had 
been  made  in  cash. 

As  to  whether  or  not  the  execution  and 
delivery  of  a  negotiable  promissory  note  has 
the  effect  of  discharging  the  obligation  for 
which  it  is  given  always  depends  upon  the 
intention  of  the  parties  at  the  time.  If  it 
is  agreed  that  the  note  shall  be  taken  In  pay- 
ment, then  it  will  have  the  effect  of  satisfy- 
ing the  debt;  and  the  rights  of  the  parties 
will  thereafter  be  determined  upon  the  note, 
without  any  reference  to  the  prior  indebted- 
ness, excepting  for  the  purpose  of  showing 
the  consideration  for  which  the  note  was 
given.  The  respondents,  appreciating  this 
principle,  endeavored  to  show  that  it  was  the 
intention  of  the  parties  at  the  time  this  note 
was  executed  that  it  should  be  in  full  pay- 
ment They  testify  that  it  was  so  given, 
and  this  testimony  would  have  force,  were 
It  not  for  the  fact  that  the  receipt  given  by 
the  defendant,  and  accepted  by  them,  nega- 
tives the  testimony,  so  far  as  It  tended  to 
show  that  the  giving  of  the  note  had  the 
same  effect  as  would  the  payment  of  the 
money.  That  the  note  was,  In  a  contingen- 
cy, to  be  treated  as  payment  Is  in  no  way 
negatived  by  the  receipt  given;  but  that  It 
was  to  become  the  property  of  the  defend- 
ant, to  negotiate  at  will,  and  thus  in  sub- 
stance take  the  place  of  cash,  was  directly 
negatived  by  such  receipt  Therefrom  it 
clearly  appears  that  It  was  the  Intention  of 
the  parties  that  the  note  should  have  no  va- 
lidity until  the  goods  were  delivered.  And 
while  It  is  true  that  the  form  in  which  the 
note  was  given  made  It  possible  for  the  de- 
fendant to  put  It  In  the  hands  of  one  who  could 
enforce  It  In  accordance  with  its  terms,  such 
fact  could  have  no  influence  in  determining 
the  question  as  to  the  Intention  of  the  parties 
in  the  giving  and  receiving  of  the  note.  It 
will  not  be  presumed  that  the  defendant 
after  having  signed  a  receipt  In  the  above 
form,  would"  act  in  opposition  to  the  inten- 
tion of  the  parties  as  therein  made  manifest. 
In  our  opinion,  that  part  of  the  transaction 
evidenced  in  writing  so  clearly  shows  the 
intention  of  the  parties  that  the  note  should 
only  be  valid  upon  the  delivery  of  the  goods 
that  the  bare  statement  in  the  testimony  of 
the  plaintiffs  that  it  was  given  in  payment 
therefor  could  not  prevail  against  such  writ- 
ten proofs,  even  If  It  was  inconsistent  there- 
with. But  we  are  not  satisfied  that  there 
was  any  absolute  Inconsistency.  In  a  sense, 
such  note  was  no  doubt  given  in  payment  for 
the  goods,  and  upon  their  delivery,  and  the 
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yalidlty  of  the  note,  under  the  terms  of  the 
agreement,  having  been  thus  fully  estab- 
lished, it  was  no  doubt  the  intent  that  the 
entire  transaction  should  be  thereafter  evi- 
denced by  the  note,  and  the  rights  and  obli- 
gations of  the  parties  dependent  thereon. 
The  note  having  been  given  under  these  cir- 
cumstances, if  there  had  been  no  delivery  of 
the  goods  there  could  have  been  no  recovery 
by  the  defendant  on  the  note,  and  the  plain- 
tiffs, on  account  of  Its  invalidity,  would  not 
have  been  in  any  way  Injured  by  having 
given  it,  and  for  that  reason  could  maintain 
no  action  for  the  value  of  the  goods  not  de- 
livered. And,  since  these  circumstances 
would  prevent  a  recovery  for  failure  to  de- 
liver all  of  the  goods,  they  would  also  pre- 
vent a  recovery  for  failure  to  deliver  a  part 
Judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

DUNBAR,  C.  J.,  and  STILES  and  SCOTT, 
JJ.,  concur. 


(10  Wash.  607) 

CAMERON  v.  UNION  TRUNK  LINE. 

(Supreme  Court  of  Washington.    Jan.  8,  1895.) 

Actios  for  Personal  Injuries  —  Liability  of 
Street-Car  Company — Backing  Car — Necessi- 
ty of  Lookout— Contributory  .Negligence. 

1.  A  charge  that  contributory  negligence, 
to  avail  defendant  as  a  defense,  must  be  es- 
tablished by  a  preponderance  of  the  evidence,  is 
cured  by  a  subsequent  charge  that,  "if  you  find 
from  a  preponderance  of  the  whole  evidence 
that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, yon  mast  find  for  defendant." 

2.  In  an  action  for  personal  injuries  caused 
by  an  electric  street  car,  which  was  suddenly 
backed  up  on  a  track' on  which  plaintiff  was 
walking,  while  making  a  transfer  to  the  car, 
it  was  not  error  to  charge  that  it  was  defend- 
ant's duty  to  have  an  employe  on  the  lookout 
at  the  rear  end  of  the  car  while  it  was  moving 
backwards. 

3.  While  plaintiff  was  walking  up  the 
track  to  overtake  an  electric  car  waiting  for 
passengers  (including  plaintiff)  transferred  from 
a  cable  line,  the  car  was  suddenly  backed  up, 
and,  there  beirg  no  one  on  the  rear  end  on  the 
lookout,  plaintiff  was  run  down.  It  was  the 
custom  of  the  electric  car  to  wait  for  such 
transferred  passengers  at  any  place  within  a 
block  from  the  junction  with  the  cable  line, 
but  not  to  back  up  to  the  junction  for  such  pas- 
sengers. Held,  tbut  in  walking  up  the  track 
plaintiff  was  not,  as  a  matter  of  law,  guilty  of 
contributory  negligence,  although  she  neither 
looked  nor  listened,  and  though  she  heard  the 
signal  to  back  the  car. 

4.  A  charge  permitting  a  recovery  for  such 
pain  as  plaintiff  "will  be  likely  to  endure"  is 
cured  by  a  charge  limiting  the  recovery  to  such 
impairment  of  health  as  has  resulted,  and  will 
naturally  result,  from  the  injuries  sustained. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  June  R.  Cameron  against  the 
Union  Trunk  Line  to  recover  for  personal 
Injury.  Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Thompson,  Ed  sen  &  Humphries,  for  appel- 
lant Stratton.  Lewis  &  Gilman  and  A.  D. 
Warner,  for  respondent 


STILES,  J.  The  appellant  Is  a  corporation 
which  operates  lines  of  street  railway  In 
the  city  of  Seattle.  One  of  its  lines  la  op- 
erated by  cable,  along  James  street  to  Broad- 
way, where  passengers  are  transferred,  with- 
out additional  fare,  to  a  line  of  electric  cars 
running  to  the  Walla  Walla  addition.  The 
two  lines  are  not  run  so  as  to  make  close 
connection,  but  when  a  cable  car  is  coming 
up  to  the  Broadway  junction,  and  an  elec- 
tric car  is  leaving  for  Walla  Walla,  the  cus- 
tom Is  for  the  cable  conductor,  if  he  has  pas- 
sengers for  the  Walla  Walla  line,  to  signal 
by  the  ringing  of  a  bell,  and  if  the  electric 
car  has  not  gone  beyond  Bailey  street,  which 
is  one  block  from  the  junction,  it  stops  and 
waits  for  the  cable  passengers  to  catch  up 
with  it  The  respondent  -  a  woman  of  21 
years,  lived  on  the  line  to  Walla  Walla,  had 
ridden  over  both  lines  a  great  many  times, 
and  was  accustomed  to  the  method  of  transfer 
stated  above,  when  on  the  5th  day  of  Febru- 
ary, 1893,  she,  with  her  father,  took  a  cable 
car  "down  town"  for  her  home.  As  the  car  she 
was  riding  in  neared  Broadway,  an  electric 
car  was  seen  leaving  the  junction  for  Walla 
Walla,  and  the  usual  signal  was  given  to 
stop  it  The  signal  was  heard,  and  the  car 
stopped  at  a  point  150  or  200  feet  away  from 
the  junction.  At  this  time  snow  had  been 
falling  to  a  considerable  depth,  so  that  to 
operate  its  cars,  the  appellant  had  been  com- 
pelled to  bank  up  the  snow  on  either  side  of 
its  track,  from  time  to  time,  until  the  track 
represented  a  channel  cut  through  banks  of 
snow  four  or  five  feet  in  height.  These 
banks  were  just  far  enough  apart  to  permit 
of  the  passage  of  the  cars,  and  of  course  any 
one  attempting  to  reach  a  car  at  the  point 
where  the  one  in  question  was  stopped  must 
pass  between  the  snow  walls.  As  soon  as 
they  alighted,  the  passengers  from  the  ca- 
ble car  started  to  overtake  the  electric  car, 
and  some  of  them  reached  it  before  It  moved, 
and  climbed  aboard.  Respondent  followed 
closely  by  her  father,  had  almost  reached  the 
car,  when  it  was  started  backward  towards 
her,  which  frightened  her,  and  she  turned  to 
escape.  But  encountering  her  father,  she  ei- 
ther fell,  or  he  threw  her,  to  one  side,  so 
that  the  car  coming  upon  her  at  that  mo- 
ment she  was  caught  between  It  and  the 
snow  bank,  and  held  there  until  the  car  had 
nearly  passed  her.  She  suffered  no  outward 
physical  injury  beyond  a  slight  bruise,  but 
she  complains  that  the  shock  consequent  up- 
on her  fright  has  shattered  her  nervous  sys- 
tem, and  rendered  her  unfit  for  her  employ- 
ment which  was  that  of  a  teacher  of  music. 
The  electric  car  was  one  having  two  com- 
partments for  passengers,— the  forward  one 
closed,  and  the  rear  one  open.  The  motor- 
man's  station  was  in  front  of  the  closed  end 
of  the  car;  that  of  the  conductor,  when  not 
otherwise  employed,  at  the  rear  of  the  open 
end.  It  was  towards  the  open  end  that  the 
passengers  from  the  cable  car  approached. 
It  seems  that  there  was  some  understanding 
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between  the  conductors  on  the  two  cars  that, 
because  of  the  snow,  the  electric  car  would 
be  backed  up  to  the  junction  from  the  place 
where  It  stopped,  and  the  conductor  of  the 
cable  car  says  that  he  called  to  his  passen- 
gers not  to  hurry,  and  that  the  electric  car 
would  back  up  to  the  junction  for  them.  But 
the  evidence  on  the  other  side  Is  that  his  an- 
nouncement was  not  heard.  On  the  electric 
car  some  confusion  occurred.  The  conductor 
rang  one  bell  for  the  car  to  stop,  and  it 
stopped.  Then  he  rang  three  bells,  which  was 
the  signal  to  back  from  a  standstill,  but  the 
mo  tor  man  understood  it  to  mean  "Go  ahead," 
and  he  started  the  car  ahead  a  few  feet 
Then  came  another  signal  to  stop,  which 
was  obeyed.  The  conductor  then  went  to  the 
front  end  of  the  car,  and  spoke  to  the  motor- 
man,  directing  him  to  back  up,  which  he  did 
at  once,  probably  getting  the  car  under 
good  speed  before  the  conductor  had  time  to 
reach  his  place  at  the  rear  of  the  car.  There 
Is  the  usual  confusion  In  the  evidence  about 
these  bells.  Some  witnesses  heard  them,— 
some  in  one  way,  and  some  In  another.  The 
respondent  did  not  hear  them  at  all,  and  even 
the  appellant's  employes  disagree  as  to  how 
they  rang,  and  what  bells  were  used,  there 
being  a  gong  bell  and  a  set  of  electric  bells. 
Bells  or  no  bells,  however,  we  think  it  clear 
that  the  accident  would  not  have  happened 
if  the  car  had  not  been  started  backward  be- 
fore the  conductor  could  reach  a  place  on  the 
car  where  he  could  see  whether  there  was 
danger  of  running  into  the  respondent  The 
whole  transaction  undoubtedly  occurred  in  a 
very  short  space  of  time,  for,  at  the  most  it 
could  have  taken  respondent  scarcely  a  min- 
ute to  walk  from  one  car  to  the  other. 

The  court  gave  28  instructions  to  the  Jury, 
covering  16  typewritten  pages,  about  half  of 
them  at  the  request  of  the  plaintiff,  and  half 
at  the  request  of  defendant  There  was  not 
a  very  close  application  of  those  given  for  the 
plaintiff  to  the  issues  as  presented  by  the 
evidence,  but  the  objectionable  features  were 
all  covered  by  the  requests  of  the  defendant, 
which  were  given  last  and  at  greater  length. 
For  example,  the  seventh  charge  was  that' 
contributory  negligence  was  a  defense,  and, 
to  avail  the  defendant  as  such.  It  must  be 
established  by  a  preponderance  of  the  evi- 
dence. Appellant  says  that  the  language  used 
left  the  jury  to  suppose  that  it  must  furnish 
the  evidence  of  contribution,  and  that  unless 
it  was  found  to  have  done  so,  this  defense 
was  not  to  be  considered.  Of  course,  it  Is 
the  rule  that  If  the  case,  whether  as  presented 
by  one  side  or  the  other,  shows  contribution, 
the  defense  is  established,  and  is  available. 
But  the  twelfth  charge  was:  "If  you  find 
from  a  preponderance  of  the  whole  evidence 
that  the  plaintiff  was  guilty  of  negligence 
which  contributed  to  her  injury,  then  your  ver- 
dict must  be  for  the  defendant;"  and  no  less 
than  four  or  five  of  the  succeeding  charges 
given  at  request  of  the  appellant  were  devoted 
to  an  elaboration  of  this  proposition  as  ap- 
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piled  to  the  evidence  In  the  case.  The  vice 
of  the  charge,  If  any,  was  rather  in  giving 
the  same  thing  over  and  over  again,  in  vari- 
ed forms,  at  the  request  of  both  parties,  to 
the  almost  certain  danger  of  confusing  the 
jury.  It  Is  next  to  impossible,  In  the  case 
of  a  charge  of  this  kind,  to  pick  out  a  para- 
graph and  pronounce  it  reversible  error,  since 
In  so  many  other  paragraphs  the  error  may 
be  said  to  have  been  cured.  On  the  whole, 
we  cannot  say  that  a  jury  of  fairly  intelligent 
men  would  be  likely  to  mistake  the  real  Is- 
sues to  be  submitted  to  them  In  this  case. 

When  the  court  told  the  jury  that  it  was 
the  duty  of  the  appellant  to  have  an  em- 
ploye at  the  end  of  Its  car,  it  committed  no 
error,  under  the  circumstances.  The  regu- 
lar progress  of  this  car  was  forward,  not 
backward;  and  In  the  streets  of  a  city  there 
Is  even  greater  danger  of  accident  from  a  car 
moving  backward  than  forward,  since  the 
public  are  accustomed  to  avoid  cars  moving 
ahead  in  the  ordinary  way,  but  do  not  expect 
them  to  be  reversed.  Undoubtedly,  the  negli- 
gence of  the  appellant  lay  in  the  fact  that  the 
motorman,  without  waiting  for  the  conductor 
to  return  to  the  rear  of  the  car,  which  was 
suddenly  converted  Into  the  front,  started 
the  car  back,  at  Its  ordinary  speed;  and,  no 
one  being  there  to  give  warning  or  stop  the 
car,  the  respondent  -  was  taken  by  surprise, 
and  run  down,  before  she  had  time  to  consid- 
er any  means  of  escape.  Considering  the  fact 
that  the  jury  had  before  It  competent  evi- 
dence of  the  almost  universal  method  of  trans- 
ferring passengers  at  this  point  we  think  it 
no  error  to  hold  it  to  be  the  duty  of  the  car- 
rier to  maintain  a  lookout  when,  upon  an  ex- 
ceptional occasion,  it  proposed  to  back  up  its 
car,  with  knowledge  that  there  were  pas- 
sengers to  be  transferred,  and  who  were 
likely  to  proceed  towards  the  electric  car  In 
the  usual  way.  For  substantially  the  same 
reasons,  we  cannot  say  that  respondent's  act 
in  walking  towards  the  car,  even  without  look- 
ing or  listening,  was  negligence  on  her  part, 
which  should  deprive  her  of  a  recovery.  The 
question  of  the  superior  rights  of  street  cars 
in  the  streets  has  no  place  here,  because  the 
method  of  transfer  In  vogue  was  a  license  to 
the  respondent  to  rely  upon  the  belief  that 
the  car  would  remain  where  It  stopped  until 
she  could  catch  up  with  It;  •  and,  even  If  she 
had  heard  the  bells  which  signaled  for  a  back- 
ward movement  of  the  car,  she  still  would 
have  had  the  rlght»to  expect  that  the  change 
In  direction  would  be  accomplished  with  due 
care,  some  one  being  on  the  lookout  that  no- 
body was  run  over.  Under  the  circumstan- 
ces, It  was  no  more' negligence  on  respondent's 
part  for  her  to  walk  along  the  track  towards 
the  car  than  It  Is  for  an  intending  passenger 
upon  any  railroad  car  to  cross  an  intervening 
track,  that  being  the  usual  method  of  ap- 
proach. 

We  find  no  legal  reason  for  interfering  with 
the  verdict  on  account  of  the  character  of  the 
injury  or  the  amount  of  the  verdict  Corn- 


Digitized  by 


ISO 


PACIFIC  REPORTER,  Vol.  89. 


(Wash. 


plaint  Is  made  that  the  court  permitted  a  re- 
covery for  such  pain  and  suffering  of  body, 
if  any,  as  the  jury  might  believe  she  had  en- 
dured, "and  will  be  likely  to  endure."  Dam- 
ages for  future  suffering  must  be  confined  to 
such  as  the  evidence  renders  it  reasonably 
certain  will  result  from  the  Injury.  Curtis 
v.  Railroad  Co.,  18  N.  Y.  534;  Fry  v.  Railroad 
Co.,  45  Iowa,  416.  Immediately  following  the 
objectionable  clause,  and  as  an  enlargement 
of  it,  the  jury  was  told  that  it  might  allow 
"such  sum  as  would  compensate  her  for  the 
impairment  of  her  health  for  such  time  as  you 
may  believe,  from  the  evidence,  it  has  been 
and  will  be  Impaired  by  reason  of  her  In- 
juries, and  In  such  sum  as  will  compensate 
the  plaintiff  for  such  physical  injury  received 
by  the  plaintiff,  and  the  ordinary  and  natural 
result  as  a  consequence  of  the  same."  We 
think  the  jury  could  not  be  misled  under  the 
qualification  given.  The  seventh  and  elev- 
enth charges  requested  by  appellant  were 
given  in  substance  in  other  charges  requested 
by  It,  8b  far  as  they  were  applicable  to  the 
evidence. 

Finding  no  uncured  error,  the  judgment  Is 
affirmed. 

DUNBAR,  C.  J.,  and  SCOTT  and  HOYT, 
JJ.,  concur. 

(10  Wash.  61B) 

McINERNEY  v.  BECK  et  aU 

(Supreme  Court  of  Washington.    Jan.  8,  1895.) 

Quitclaim  Deed— Title  Conveyed  —  Deed  to  a 
Decedent's  Estate  —  Adverse  Possession  — 
Gene ii at.  Understanding  —  Ejectment— Right 
of  Defendant  to  Recover  Taxes  Paid. 

1.  A  quitclaim  deed  conveys  whatever  title 
the  grantor  had  in  the  land. 

2.  A  deed  to  "Abner  Dunn  Deceased  Es- 
tate" is  void  for  want  of  a  grantee. 

3.  Evidence  that  there  was  a  general  un- 
derstanding in  the  community  that  land  was  the 
property  of  a  certain'  person  is  not  sufficient  to 
support  a  title  by  adverse  possession. 

4.  Where,  in  ejectment,  judgment  is  ren- 
dered for  plaintiff,  and  it  is  shown  that  the  im- 
provements placed  by  defendant  on  the  land  are 
equal  to  its  rental  value  while  defendant  was  in 

/  possession,  defendant  is  entitled  to  recover  from 
plaintiff  all  taxes  paid  by  him,  and  to  have  the 
amount  thereof  charged  on  the  land. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; John  R.  Winn,  Judge. 

Action  by  Elliabeth  Mclnerney  against 
Jacob  Beck  and  Mary  Beck.  From  a  ver- 
dict for  defendant,  and  judgment  -thereon, 
plaintiff  appeals.  Reversdd. 

Bruce,  Brown  &  Cleveland,  for  appellant 
J.  J.  Wel8enberger  and  J.  R.  Crites,  for  re- 
spondents. 

DUNBAR,  C.  J.  This  was  an  action  In 
ejectment,  brought  by  the  appellant,  Eliza- 
beth Mclnerney,  against  the  respondents, 
Jacob  Beck  and  Mary  Beck,  claiming  that  the 
appellant  is  the  owner  of.  and  entitled  to  a 
certain  lot  or  parcel  of  ground  situated  In  the 

i  Rehearing  pending. 


city  of  Whatcom.  Her  claim  is  based  on  the 
fact  that  her  husband  purchased  this  prop- 
erty and  received  a  deed  to  It  during  their 
coverture;  that  her  husband  is  dead,  and 
that  she  is  the  only  heir;  that  he  left  no 
issue,— that  is,  at  the  time  he  died  he  had  no 
children  living,  and  also  at  the  time  of  his 
death  he  had  no  parents  living;  and  in  the 
amended  complaint  alleges  that  there  are  no 
debts  due  from  the  deceased  or  his  estate, 
and  asks  for  the  possession  of  the  property. 
The  answer  of  the  defendants  is  a  denial  that 
Mrs.  Mclnerney  is  the  owner  of  the  land, 
or  that  she  is  the  only  heir  of  John  Mclner- 
ney; and  sets  up  title  in  the  name  of  Mary 
Beck,  claiming  that  the  said  Mary  Beck  has 
been  In  open,  adverse,  and  notorious  posses- 
sion of  said  property,  she  and  her  grantors, 
for  more  than  20  years  prior  to  the  commence- 
ment of  the  action.  The  answer  admits  that 
John  Mclnerney  was  the  owner  at  one  time 
Of  this  property;  that  he  held  the  same  un- 
der a  deed;  but  claims  that  any  right  or  in- 
terest that  he  might  have  had  In  this  prop- 
erty has  been  barred  by  the  statute  of  limita- 
tions. Outside  of  the  adverse  possession,  de- 
fendants claim  through  a  tax  deed  to  one 
Abner  Dunn,  from  the  administrator  of  the 
estate  of  Dunn  to  one  Pier  son,  from  Pier- 
son  to  Whatcom  county,  and  from  Whatcom 
county  to  the  respondents.  On  these  issues 
the  case  went  to  trial,  and  the  Jury  found 
that  the  appellant  at  no  time  had  been,  and 
was  not,  entitled  to  the  possession  of  the 
land  In  dispute.  Judgment  was  rendered  in 
accordance  with  the  verdict,  and  the  case 
was  brought  here  on  appeal. 

We  do  not  comprehend  how  this  verdict 
could  have  been  reached  under  the  testimony 
in  this  case.  The  plaintiff  proved  a  straight 
title  from  the  United  States  to  Russell  V. 
Peabody,  from  Russell  V.  Peabody  to  John 
E.  Peabody,  and  a  power  of  attorney  from 
John  E.  Peabody  to  Russell  V.  Peabody,  a 
deed  from  John  E.  Peabody  to  A.  M.  Poe, 
and  a  deed  from  A.  II.  Poe  to  John  Mclner- 
ney. Some  objection  was  made  by  the  re- 
spondents to  the  introduction  of  the  deed 
from  Poe  because  it  was  a  quitclaim  deed. 
This  objection  Is  not  at  all  tenable.  A  quit- 
claim deed  is  as  good  as  any  other  deed  If 
the  grantor  bad  the  title  to  convey,  and,  if  he 
did  not  have  the  title  to  convey,  as  between 
other  claimants,  the  warranty  would  not 
amount  to  anything.  There  is  no  question 
but  that  proof  was  absolutely  convincing  that 
the  appellant  was  the  wife  of  Mclnerney, 
and  that  Mclnerney  was  dead,  and  that  there 
were  no  other  heirs  of  Mclnerney  living. 
Nor  do  we  see  anything  inconsistent  In  the 
statements  made  by  Mrs.  Mclnerney  in  the 
proof  of  her  title.  It  is  true  that  It  is  only 
the  testimony  of  one  witness,  but  it  is 
straightforward,  consistent,  and  absolutely 
undisputed,  and  a  jury  would  have  no  right 
to  disregard  it.  The  only  questions  left,  then, 
for  the  determination  of  the  jury  were  two, 
the  first  of  which  la  whether  the  tax  deed 
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under  which  respondents  claim  was  sufficient 
to  convey  title.  We  think  that,  under  the 
ruling  of  this  court  in  Hurd  v.  Brisner,  3 
Wash.  1,  28  Pac  371,  the  deed  was  absolutely 
void.  Bot,  in  addition  to  this  objection,  there 
was  no  grantee  to  this  deed.  The  deed  ran 
to  "Abner  Dunn  Deceased  Estate."  The 
deed  should  have  been  made  to  the  executor 
or  administrator,  as  the  case  might  be,  of  the 
estate  of  Abner  Dunn,  deceased.  The  execu- 
tor or  administrator  is  the  legal  representa- 
tive of  the  deceased,  and  the  estate  is  some- 
thing that  cannot  be  recognized  at  all  as  a 
party  to  a  contract  We  think  it  is  hardly 
worth  while  to  pursue  this  question  further. 
The  only  remaining  question,  under  the  is- 
sues in  this  case,  is,  had  the  respondents  or 
their  grantors  been  in  possession  of  the  land 
in  dispute  for  20  years  prior  to  the  com- 
mencement of  this  action?  If  they  had,  and 
their  possession  had  been  open,  notorious, 
and  adverse  to  the  interests  of  the  appellant, 
then  she  would  be  barred  from  prosecuting 
this  claim.  But  there  is  no  evidence  in  this 
case  to  sustain  the  verdict  upon  this  hypothe- 
sis. It  is  not  a  case  of  conflict  of  testimony, 
but  upon  the  affirmative  testimony  of  the  de- 
fendants the  possession  was  not  proven.  All 
that  was  proven  was  a  general  understand- 
ing In  the  community  that  the  property  in 
dispute  was  the  property  of  Pierson.  There 
was  no  testimony  that  he  had  ever  exercised 
any  acts  of  ownership  over  it  whatever.  It 
is  true  that  in  the  early  days  in  the  history 
of  this  country,  and  especially  in  that  locali- 
ty, it  would  .not  have  taken  a  great  deal  to 
have  established  possession.  But  there  must 
be  something  more  than  the  mere  fact  that  a 
person  went  and  looked  at  a  particular  piece 
of  land.  This  is  about  all  that  we  can  find 
in  this  record,  and  it  is  absolutely  insufficient 
'  to  sustain  the  claim  of  adverse  possession. 
For  this  reason  the  judgment  must  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  grant  the  prayer  of  the  com- 
plaint; with  this  modification,  however:  It 
appears  from  this  record  that  these  respond- 
ents bought  this  land  in  good  faith,  went  on 
it,  made  a  bona  fide  residence,  and  in  good 
faith  made  valuable  improvements  to  the  ex- 
tent of  several  thousand  dollars;  that  the 
property  has  been  thereby  benefited;  that 
they  have  paid  quite  a  large  sum  in  taxes  and 
(or  the  improvement  of  streets.  And  we  do 
not  think  it  would  be  equitable  to  allow  the 
appellant  to  stand  back,  and  not  assert  her 
claim,  while  all  these  Improvements  were  be- 
ing made  for  her  benefit,  and  now  demand 
possession  of  the  land,  with  its  value  thus 
enhanced,  without  recompensing  the  respond- 
ents in  this  particular.  And,  in  the  absence 
of  a  statute,  we  should  be  inclined  to  allow 
the  defendants  the  value  of  the  improve- 
ments over  and  above  the  rental  value  during 
the  time  of  the  detention  of  the  land  as  a 
counterclaim,  but  section  534  of  the  Code  of 
Procedure  seems  to  indicate  that  the  value 
of  the  improvements  shall  only  be  allowed 


as  a  set-off  agajpst  damages  for  detention, 
and  that  such  damages  can  only  be  recov- 
ered for  withholding  the  property  for  the 
term  of  six  years  next  preceding  the  com- 
mencement of  the  action.  This  restriction, 
however,  does  not  apply  to  taxes  or  street- 
grade  assessments.  We  are  fully  convinced 
from  the  record  that  the  improvements  placed 
upon  the  land  are  at  least  equal  to  the  rental 
value  of  the  same,  but,  as  the  case  was  de- 
cided on  the  theory  that  the  respondents 
were  entitled  to  the  possession  of  the  land, 
there  is  no  finding  on  the  amount  of  taxes  or 
street  grade  assessments  paid  by  the  re- 
spondents since  they  have  been  in  possession 
of  the  same.  So  that,  upon  the  return  of  this 
case,  the  court  will  proceed  to  investigate  and 
determine  that  question,  and  the  amount  so 
found  to  have  been  paid  by  the  respondents, 
with  legal-  interest  from  the  date  of  such 
payments,  shall  be  declared  to  be  a  lien  on 
the  land  for  its  payment;  and,  if  the  same 
is  not  paid  within  00  days  from  the  judg- 
ment so  declaring  it  to  be  a  Hen,  in  the  court 
below,"  the  respondents  will  be  entitled  to  sell 
the  land  for  the  payment  of  the  same. 

HOYT  and  STILES,  JJ.,  concur. 


(10  Wash.  339) 
MEGRATH  v,  GILMORE  et  al. 
(Supreme  Court  of  Washington.    Dec.  24, 
1894.) 

Building  Contract— Construction  —  Adoption 
by  Contractor — Evidence— Payment  bt 
Cheor— Question  for  Jury. 

1.  Where  a  contractor's  bid  for  the  con- 
struction of  a  building  is  accepted,  and  the 
terms  of  the  building  contract  are  left  to  be  stat- 
ed in  a  writing  subsequently  entered  into  by 
the  parties,  that  writing  is  the  highest  evidence 
of  the  terms  of  the  building  contract. 

2.  In  answer  to  a  complaint  for  a  balance 
dne  for  constructing  a  building  under  an  ex- 
press contract,  defendants  set  up  a  written  in- 
strument, which  they  alleged  constituted  the 
contract.  Plaintiff  denied  such  instrument,  as 
not  being  signed  by  all  the  parties,  and  testified 
that  the  contract  consisted  of  his  bid  for  the  job 
and  defendants'  acceptance  of  it.  The  evi- 
dence was  that  plaintiff  submitted  to  the  control 
of  the  architect  named  in  the  writing,  and  re- 
ceived from  him  several  certificates  of  sums 
due  for  work  done,  as  the  writing  provided;  that 
the  writing  was  referred  to  in  those  certificates, 
and  that  they  called  for  90  per  cent,  of  the  con- 
tract price  of  the  job, — that  being  tDe  percent- 
age mentioned  in  the  writing  to  be  paid  as  the 
work  progressed;  that  every  payment  made  to 
plaintiff  was  by  check  payable  jointly  to  him 
and  his  surety  natned  in  the  writing;  that  he 
accepted  the  appraisement  of  the  architect  made 
thereunder  for  extra  work;  that  he  objected  to 
paying  certain  charges  upon  the  sole  ground  that 
'he  was  not  liable  therefor  under  the  writing; 

and  that  when  a  dispute  arose  in  the  final  settle- 
ment he  did  not  deny  that  the  writing  consti- 
tuted the  contract,  but  proposed  arbitration  as 
therein  provided.  Held,  that  a  verdict  based  on 
the  assumption  that  the  terms  of  the  building 
contract  consisted  of  nothing  but  plaintiff's  bid 
and  defendants'  acceptance  was  against  the 
weight  of  the  evidence. 

3.  The  defendants  in  an  action  on  a  build- 
ing contract  alleged  that  they  gave  plaintiff  a 
check  in  full  payment  of  all  claim  under  the 
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contract,  and  a  statement  tdhthat  effect  appear- 
ed on  the  face  of  the  check.  Plaintiff  denied 
that  he  so  accepted  the  check,  and  testified  that 
the  defendant  who  gave  it  to  him  told  him  that 
he  would  receive  a  further  payment:  that  the 
supervising  architect  advised  plaintiff  to  accept 
the  check,  saying  that  defendant  would  pay  him 
in  full  afterwards;  and  the  architect  corrob- 
orated the  latter  testimony.  Held,  that  the 
question  whether  the  chick  was  given  and  ac- 
cepted as  full  satisfaction  of  all  claim  under  the 
contract  was  for  the  jury. 

4.  Where  the  building  contract  declared  on 
provided  that  cla'm  for  extra  work  should  be 
submitted  to  the  supervising  architect  for  de- 
cision, and  the  evidence  clearly  showed  that 
such  claim  was  submitted  to  the  architect,  and 
his  award  accepted  by  both  parties,— it  was  er- 
ror to  submit  the  question  of  the  value  of  said 
extra  work  to  the  jury. 

5.  In  an  action  on  a  building  contract, 
which  provided  that  the  contractor  should  keep 
the  bunding  insured,  it  was  error  to  submit  to 
the  jury  the  question  whether  the  contractor 
was  liable  for  the  insurance  premiums. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  John  Megrath  against  David  Gil- 
more  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed. 

Burke,  Shepard  &  Woods,  for  appellants. 
Stratton,  Lewis  &  Oilman  and  Carr  &  Pres- 
ton, for  respondent 

STILES,  J.  David  Gllmore  and  William 
H.  Klrkman,  In  1889,  caused  plans  and  speci- 
fications to  be  prepared,  for  a  building  to  be 
erected  on  their  joint  property  in  the  city 
of  Seattle,  and  thereupon  invited  bids  from 
contractors  for  the  erection  of  the  building. 
Two  bids  were  received,— one,  that  of  re- 
spondent, for  $98,000,  and  another,  that  of  a 
third  party,  for  $96,840.  Gllmore  and  Kirk- 
man  desired  to  favor  respondent,  and  pro- 
posed that  they  would  accept  his  bid,  but 
that,  as  they  did  not  wish  to  appear  to  re- 
flect on  the  lower  bidder  In  any  way,  they 
would  make  their  principal  contract  for  the 
building,  which  was  to  be  In  writing,  at 
$96,000,  and  give  respondent  a  separate  obli- 
gation for  $2,000.  Thus  far  the  transaction 
occurred  between  Gllmore  and  respondent 
only,  Klrkman  residing  in  Walla'  Walla,  and 
not  being  present.  Gllmore  had  full  au- 
thority from  Klrkman  to  make  any  contract 
he  saw  fit.  Within  a  day  or  two  after  the 
agreement  as  to  the  bid,  the  architect  who 
had  prepared  the  plans  and  specifications 
filled  up  one  of  his  blank  contracts,  In  dupli- 
cate, with  the  names  of  respondent  and  John 
Collins,  as  parties  of  the  first  part,  and  Gll- 
more and  Klrkman,  parties  of  the  second 
part,  and  otherwise  prepared  It  for  signing. 
Respondent  and  Gllmore  met  at  the  archi- 
tect's office  to  sign  the  contract,  which  was 
dated  March  8,  1891,  on  that  day,  whereupon 
respondent  stated  that  one  Red  ward  was 
to  Join  him  In  the  contract,  and  his  name  was 
inserted  as  a  party  of  the  first  part  Re- 
spondent, Collins,  and  Gllmore  signed  both 
copies  of  the  Instrument,  but  Redward  re- 
fused to  sign,  and  nothing  further  was  said 
about  him.    Some  question  was  made  as  to 


whether  Kirkman's  name  should  be  append- 
ed, but  for  some  reason  It  was  omitted.  Or.e 
side  of  this  case  maintains  that  his  signature 
was  never  waived;  while  the  other  asserts 
that  It  was  then  and  there  agreed,  upon  the 
suggestion  of  the  architect,  that  It  was  not 
necessary  that  Klrkman  should  sign,  because 
Gllmore  had  full  authority  from  him  to  act 
for  them  both  In  all  matters  pertaining  to 
the  proposed  building.  Respondent  took  one 
of  the  copies,  and  the  architect  retained  the 
other  for  Gllmore.  Collins  was  merely  a 
surety  for  respondent  as  It  Is  now  made  to 
appear.  This  writing  contained  the  usual 
articles  found  in  such  agreements,  12  in 
number,  each  set  ^rth  with  much  detail. 
The  date  for  the  completion  of  the  building 
was  fixed  at  October  10,  1889,  for  the  lower 
portion,  and  at  November  10th  for  the  upper 
portion,  with  a  provision  for  demurrage  at 
the  rate  of  $25  per  day  for  each  uncompleted 
portion  beyond  the  dates  named.  Provi- 
sions were  made  that  the  architect  should  be 
the  sole  arbiter  of  certain  described  matters 
should  they  come  Into  dispute,'  and,  In  case 
of  any  other  dispute.  It  should  be  settled  by 
another  method  of  arbitration,  provided  for. 
Extra  work  was  to  be  settled  for  as  deter- 
mined by  the  architect  If  satisfactory  to 
both  parties,  but  otherwise  by  the  second 
method  of  arbitration.  The  contractor  was 
required  to  procure  a  builder's  Insurance 
policy  for  the  benefit  of  Gllmore  and  Klrk- 
man, as  security  for  such  money  as  they 
might  advance.  Payments  were  to  be  made 
every  two  weeks  after  the  commencement  of 
work,  to  the  extent  of  90  per  cent,  of  the 
work  performed,  upon  architect's  certificates; 
final  payment  within  90  days  after  comple- 
tion. The  time  of  completion  was  not  to  be 
extended  by  reason  of  extra  work  ordered. 
The  contract  price  was  stated  to  be  $96,000. 
Work  on  the  building  was  at  once  com- 
menced, and  proceeded  with  to  completion, 
but  not  within  the  times  mentioned  above, 
so  that  there  arose  a  question  as  to  demur- 
rage. Extra  work  to  the  amount  of  several 
thousand  dollars  was  done,  and  a  small 
amount  of  work  was  omitted.  Gllmore  and 
Klrkman  themselves  procured  and  paid  for 
the  insurance.  Upon  an  attempt  at  a  settle- 
ment a  serious  dispute  arose.  Ninety-eight 
thousand  dollars  was  conceded  to  have  been 
the  real  contract  price,  and  of  this  sum  $86,- 
400  had  been  paid,  leaving  a  balance  of  $11,- 
600.  The  respondent  claimed  $6,653  for  ex- 
tras, and  demanded  this  sum  In  addition  to 
the  balance  of  the  contract  price,  but  re- 
fused to  allow  anything  for  demurrage. 
Insurance,  or  uncompleted  work.  The  archi- 
tect estimated  the  extras  at  only  $4,497.21; 
and  the  owners  claimed  for  demurrage  $6.- 
050.  Insurance  $429.07,  uncompleted  work 
$257.50.  At  Gilmore'8  suggestion,  the  extras 
were  raised  to  $5,000;  but  he  refused  to  set- 
tle except  upon  the  terms  of  the  contract 
which  he  claimed  justified  the  other  de- 
mands made  by  him.    Out  of  this  contention 
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there  resulted  a  final  certificate  made  by  the 
architect  showing  a  statement  of  the  account 
on  the  basis  proposed  by  Gilmore,  and  a 
balance  due  respondent  of  $9,863.43.  This 
certificate  was  delivered  to  respondent,  and 
by  him  carried  and  delivered  to  Gilmore, 
who  forthwith  gave  him  a  bank  check  for 
the  amount,  containing  on  its  face,  after  the 
amount,  the  following:  "Which  is  payment 
in  full  for  all  claims  in  the  construction  of 
the  Gilmore  &  Kirkman  Building."  The 
check  was  paid  In  due  course,  April  2,  1890. 

In  February,  1891,  respondent  commenced 
this  action,  alleging  a  contract  entered  into 
about  March  1,  1889,  between  himself  and 
Gilmore  and  Kirkman  for  the  erection  of  the 
building,  in  accordance  with  the  plans  and 
specifications  prepared  by  the  architect 
named  in  the  writing  referred  to,  for  the 
sum  of  $98,000;  the  facts  constituting  his 
claim  for  extra  work,  In  the  sum  of  $0,653; 
and  that  he  had  been  paid  only  $96,263. 
Judgment  was  demanded  in  the  sum  of  $8,390. 
No  reference  was  made  to  the  purported 
final  settlement  The  answer  pleaded  the 
writing  referred  to,  as  the  only  contract  ever 
entered  into  between  the  parties;  the  facts 
constituting  the  opposing  claims  of  the  de- 
fendants as  above  noted;  and  the  alleged  final 
settlement  as  an  accord  and  satisfaction. 
There  was  also  an  allegation  that  the  signing 
of  the  writing  by  Gilmore  was  done  by  him, 
and  was  accepted  by  plaintiff  as  a  sufficient 
execution  of  the  contract;  that  Gilmore  was 
duly  authorized  In  that  behalf  by  Kirkman, 
who  adopted  the  instrument;  and  that  all 
parties  acted  upon  it  as  the  contract  of  Gil- 
more and  Kirkman.  The  reply  was  a  gen- 
eral denial  of  the  new  matter  in  the  answer, 
except  that  tbere  was  an  admission  that 
$259.50  should  be  credited  for  uncompleted 
work.  It  will  thus  be  seen  that  the  theory 
of  the  plaintiff's  action  was  an  express  con- 
tract for  the  erection  of  the  building  for  the 
sum  of  $98,000,  ignoring  the  written  agree- 
ment (because  it  was  not  signed  by  Kirk- 
man) and  the  alleged  final  settlement  The 
defense  maintained  the  Integrity  of  the  writ- 
ten contract  either  by  sufficient  execution 
or  through  subsequent  assent  by  the  conduct 
of  the  parties,  and  the  finality  of  the  settle- 
ment. Judgment  was  for  the  full  amount 
demanded  in  the  complaint  The  errors  al- 
leged relate  wholly  to  the  denial  of  the  mo- 
tion for  a  nonsuit,  and  the  motion  for  a  new 
trial  on  the  ground  that  the  verdict  was 
against  the  law.  and  the  evidence,  and  to  the 
matter  of  charging  the  Jury. 

1.  The  respondent  having  rejected  the 
writing  as  a  contract,  his  first  duty  in  the 
case  was  to  establish  in  his  favor  an  express 
contract  binding  upon  Gilmore  and  Kirk- 
man. Failing  in  this,  the  action  must  result 
against  him,  since  he  could  not  be  permitted 
to  recover  upon  quantum  meruit  he  having 
neither  pleaded  nor  given  evidence  in  sup- 
port of  such  a  cause  of  action.  His  own  tes- 
timony attempted  to  limit  all  the  negotia- 


tions for  the  erection  of  the  build/  ng,  out- 
side of  the  signing  of  the  writing,  to  his  put- 
ting in  a  bid,  and  being  told  by  Gilmore  that 
It  was  his  job.  It  was  possible  to  make  a 
contract  of  this  kind,  for  a  work  of  this 
magnitude,  in  this  way;  and,  if  nothing  fur- 
ther bad  been  said  or  done,  it  might  now  be 
held  that  there  was  a  contract  for  the  erec- 
tion of  a  building  according  to  the  plans  and 
specifications  upon  which  the  bid  was  predi- 
cated, for  the  sum  of  $98*000.  But  this  con- 
tract would  have  been  absolutely  without 
other  terms,  except  such  as  the  law  would 
Imply,  or  the  parties  might  agree  upon  by 
their  words  or  conduct  afterwards.  There 
would  have  been  no  time  for  completion  ex- 
cept that  dictated  by  reason,  no  right  on  the 
part  of  the  owners  to  superintend,  no  right 
on  their  part  to  change  the  plan  of  the  build- 
ing in  any  respect  and  no  right  in  either 
party  to  have  disputes  settled  by  arbitra- 
tion. Probably  the  least  satisfactory  term 
of  this  contract  to  the  respondent  would 
have  been  that  he  would  have  had  no  right 
upon  architect's  certificates,  to  demand  and 
receive  partial  payments  every  two  weeks, 
amounting  to  90  per  cent  of  the  finished 
work,  but  would  have  had  to  await  pay- 
ment of  the  gross  sum  on  completion  of  the 
whole  work.  Respondent  testified,  however, 
that  it  was  the  understanding  that  there 
were  to  be  two  written  contracts,— one  for 
$96,000,  and  the  other  for  $2,000.  He  sup- 
posed that  the  writing  spoken  of  was  the 
principal  contract  and  took  possession  of 
one  copy  of  it  as  such.  Afterwards  he  ask- 
ed Gilmore  for  the  other  one,  and  it  was 
promised  him,  but  he  did  not  get  it  Who 
was  to  be  the  architect  when  the  building 
was  to  be  completed,  and  what  were  to  be 
the  terms  of  payment  were  all  left  to  be 
fixed  up  in  the  written  agreement  He  sup- 
posed this;  it  was  customary.  The  written 
agreement  was  signed  by  respondent  after 
it  had  been  carefully  read  by  him.  Upon 
these  facts,  we  think  it  impossible  to  con- 
clude otherwise  than  that  the  utmost  that 
can  be  said  of  the  bid  and  all  other  matters 
preceding  the  signing  is  that  they  consti- 
tuted an  agreement  for  a  -contract  and  not 
a  contract  for  the  erection  of  the  building. 
But  if  this  be  not  so,  then,  inasmuch  as  re- 
spondent asserts  that  he  had  a  contract, 
some  of  whose  terms  were  left  to  be  stated 
in  a  writing,  this  paper  which  he  signed 
must  be  considered  as  the  highest  evidence 
of  what  those  terms  consisted.  Goff  v. 
Steamship  Co.,  9  Wash.  386,  37  Pac.  418. 

At  this  point  it  must  be  remembered  that 
this  case  is  unlike  those  cases,  some  of  which 
have  been  cited  to  us,  where  the  action  was 
upon  an  alleged  contract,  and  the  defense 
was  no  sufficient  signature  of  the  Instrument 
intended  to  evidence  a  contract;  or  where 
the  suit  was  upon  quantum  meruit,  and  the 
answer  set  up  an  express  contract  Here 
both  parties  allege  a  contract  and  the  mate- 
rial subject  of  inquiry  is  as  to  what  its 
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terms  were.  By  his  testimony  as  to  what 
It  was  agreed  should  be  in  the  writing,  re- 
spondent himself  supplies  part  of  the  neces- 
sary information,  and  by  his  action  the  rest 
is  made  clear.  He  submitted  to  the  control 
of  the  architect  named  in  the  writing  as  the 
person  who  was  to  have  superintendence  of 
the  building.  He  received  a  number  of  par- 
tial certificates  for  sums  due,  "as  per  con- 
tract dated  March  8th,"  which  was  the  date 
of  the  writing;  and  the  sum  of  these  was 
exactly  90  per  cent,  of  the  whole  price 
named  in  the  writing,  that  being  the  per- 
centage therein  agreed  upon  as  the  propor- 
tion to  be  paid  as  the  work  progressed. 
Every  payment  made  to  him  was  by  check 
in  favor  of  "Megrath  &  Collins,"  his  ex- 
planation of  this  fact  being  that  Collins  was 
his  bondsman;  but,  unless  the  writing  evi- 
denced the  contract,  Collins  was  not  his 
bondsman,  there  was  no  bond  at  all,  and  no 
reason  for  accepting  checks  payable  in  that 
manner.  He  accepted  the  appraisement  of 
the  architect  of  the  extra  work  without  ob- 
jection to  his  assumption  of  authority  in 
the  matter.  And,  finally,  when  the  question 
of  settlement  was  up,  he  at  no  time  denied 
the  existence  of  the  contract  as  a  binding 
agreement,  although  all  of  Gilmore's  claims 
were  based  upon  it  and  it  was  constantly 
referred  to  as  his  justification  for  them.  He 
objected  to  the  claim  for  insurance,  not  be- 
cause he  had  not  made  a  contract  for  it,  but 
because  he  claimed  that  it  had  been  in- 
tended that  Redward  alone  should  furnish 
it,  respondent  expecting  to  do  the  mason 
work  only,  which  would  not  burn,  and  Red- 
ward  the  woodwork,  which  would  burn. 
So,  as  to  the  demurrage,  he  never  suggested 
that  he  had  not  contracted  to  have  the  build- 
ing completed  at  the  dates  named  in  the 
writing,  and  that  he  was  not  bound  to  allow 
rebates  in  the  sums  named  therein  for  each 
day's  overtime.  But  he  asserted  that  the 
delays  had  been  caused,  In  the  first  place, 
by  the  appellants  failing  to  have  the  ground 
ready;  secondly,  because  the  trenches  for 
the  foundation  were  insufficient;  and,  third- 
ly, because  the  Seattle  fire  so  disarranged 
things  that  it  was  impossible  for  him  to 
proceed  faster.  His  complaints  were  entire- 
ly to  the  effect  that  he  was  being  unfairly 
and  unjustly  treated  under  the  contract, 
and  not  that  he  was  being  illegally  treated, 
because  there  was  no  contract  covering  the 
points  in  dispute;  and,  upon  being  asked 
what  was  said  at  the  last  meeting  before 
the  settlement,  he  answered:  "I  wanted  to 
arbitrate,  as  his  agreement  called  for,— if 
any  question,  any  dispute,  it  would  be  left 
to  arbitration.  I  called  his  attention  to  the 
fact  that,  if  there  was  any  question  in  that 
contract  that  called  for  arbitration,  I  wanted 
him  to  appoint  his  man,  and  I  appoint  mine, 
and  they  two  should  choose  the  third." 
But.  outside  of  the  writing,  there  was  no 
basis  for  arbitration.  The  verdict  of  the 
Jury,  from  its  amount,  was  plainly  based 


upon  the  assumption  that  the  terms  of  the 
agreement  consisted  of  nothing  but  the  re- 
spondent's bid,  and  the  oral  acceptance  of 
it,  which  was  against  the  clear  weight  of 
evidence  furnished  by  the  respondent  him- 
self, as  well  as  against  the  numerous  ap- 
propriate instructions  of  the  court;  and  it 
should  have  been  promptly  set  aside,  and 
a  new  trial  granted  for  that  reason.  It  was 
not  within  the  province  of  the  jury  to  ig- 
nore admitted  facts,  and  base  Its  finding  up- 
on the  mere  claim  of  the  respondent,  set  up 
for  the  first  time  after  the  full  execution  of 
his  work.  We  are  of  opinion,  however,  that 
the  case  was  not  one  which  called  for  the 
granting  of  a  nonsuit  at  the  close  of  plain- 
tiff's evidence,  as  the  most,  and  the  most 
Important,  of  the  respondent's  admissions, 
were  made  upon  the  rebuttal,  after  the  writ- 
ing had  been  admitted  in  evidence. 

2.  The  particulars  concerning  the  alleged 
settlement  have  been  stated  as  far  as  the 
undisputed  facts  go.  But  the  respondent's 
position  is  that,  notwithstanding  the  for- 
malities of  the  architect's  final  certificate 
and  the  contents  of  the  check  for  the  bal- 
ance therein  stated  to  be  due,  he  did  not, 
in  fact,  accept  this  payment  as  a  satisfac- 
tion of  his  claims,  and  it  was  not  understood 
to  be  so  accepted  by  Gilmore.  He  says  that 
Gilmore  was  punctilious  about  settling  on 
the  strict  terms  of  the  contract,  and  claimed 
the  demurrage,  which  respondent  refused. 
But  Gilmore  said:  "I  will  only  settle  on  the 
strict  terms  of  this  contract.  Then  I  can 
turn  right  around,  and  pay  you  my  hah"  of 
this  money,  and  Klrkman  can  do  as  he  likes 
with  his  half."  Still  respondent  refused: 
but  afterwards  the  architect,  out  of  Gil- 
more's presence,  assured  him  that,  to  avoid 
a  long  lawsuit,  he  would  better  fix  it  up 
that  way;  that  Gilmore  was  merely  stub- 
born, but  would  do  him  no  wrong;  and  that 
he  would  get  every  dollar  of  his  money.  Up- 
on that  he  told  the  architect  to  go  ahead, 
and  received  the  certificate  and  check.  The 
architect  seems  to  have  confirmed  respond- 
ent's testimony  on  these  points  to  the  ex- 
tent that  he  gave  him  to  tinderstand  that  the 
acceptance  of  the  final  certificate  would  not 
preclude  him  from  making  a  further  claim. 
Gilmore,  of  course,  denied  any  such  trans- 
action. These  facts,  under  the  authorities, 
justified  the  court  in  submitting  to  the  jury, 
by  its  third  instruction,  the  question  wheth- 
er Gilmore  gave  the  check,  and  the  respond- 
ent accepted  it,  as  a  full  settlement  of  their 
matters  of  difference,  or  not.  Frick  v.  Al- 
geier,  87  Ind.  255;  Association  v.  Wickham, 
141  U.  S.  564,  12  Sup.  Ct.  84;  Hart  v.  Boi- 
ler, 15  Serg.  &  R.  162;  Stone  v.  Miller,  16 
Pa.  St  450;  Hard  man  v.  Belihouse,  9  Mees. 
&  W.  596. 

Upon  the  whole  case,  we  are  of  the  opin- 
ion that  the  material  questions  which  should 
have  been  submitted  to  the  juryi  under  the 
evidence,  were:  First.  Was  there  an  agree- 
ment to  make  a  full  settlement?  Second. 
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If  there  was  no  settlement,  what,  If  any,  de- 
murrage, at  the  contract  rates,  ought  to  be 
charged  to  the  respondent?  Concerning  the 
extra  work  there  should  have  been  no  sub- 
mission, since  the  evidence  clearly  showed 
a  reference  of  that  matter  to  the  architect, 
under  the  terms  of  the  contract,  a  finding  by 
him  that  the  value  of  the  extras  was  $4,- 
497.21,  and  an  acceptance  of  that  award, 
with  the  added  gratuity  suggested  by  Gil- 
more,  raising  the  amount  to  $5,000.  So, 
also,  the  Insurance,  being  covered  by  the 
contract,  should  not  have  been  submitted. 
The  Judgment  is  reversed,  and  remanded  for 
a  new  trial  In  accordance  with  this  opinion. 

DUNBAR,  O.  J.,  and  HOYT  and  AN- 
DERS, J  J.,  concur.  SCOTT,  J.,  concurs  in 
the  result 


(10  Wash.  354) 

MAYER  v.  WOOLERY,  Sheriff,  et  al. 

(Supreme  Court  of  Washington.  Dec.  26, 1894.) 

Attached  Property — C£aim  bt  Third  Person — 
Filing  of  Bond— Affidavit  bt  Claimant. 

1.  Code,  §5  491,  493,  provide  that  the  condi- 
tion of  a  bond  given  to  the  sheriff  In  proceed- 
ings to  obtain  possession  of  attached  property 
shall  be  that  claimant  will  appear  in  the  superi- 
or court  within  10  days  after  the  acceptance  of 
the  bond,  and  make  good  his  title  to  the  prop- 
erty, and  that  the  sheriff  shall  file  the  bond  and 
affidavit  in  court.  Held,  that  failure  to  file  the 
bond  until  some  months  after  delivery  thereof, 
pending  which  time  claimant  took  no  steps  to 
make  good  his  title,  did  not  affect  his  right  to 
the  attached  property,  as  defendant  in  attach- 
ment conld  require  the  sheriff  to  file  the  bond. 

2.  Defendant  in  attachment  cannot  object 
that  the  affidavit  required  by  Code,  §  491,  was 
not  filed  by  claimant  with  the  sheriff  before  the 
delivery  of  the  property  to  claimant. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  Laramie  Mayer  against  J.  H. 
Woolery,  sheriff,  and  George  McDade.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Shank  &  Smith,  for  appellants.  Ira  Bron- 
son,  for  respondent. 

HOYT,  J.  This  was  a  proceeding  to  ob- 
tain possession  of  attached  property  under 
the  provisions  of  section  491  et  seq.  of  the 
Code  of  Procedure.  When  the  case  was  first 
called  to  the  attention  of  the  superior  court, 
it  appeared  that  the  bond  and  affidavit  re- 
quired by  the  statute  to  be  delivered  to  the 
sheriff  by  the  claimant  had  not  been  filed 
with  the  clerk  of  the  court,  and  that  no  ac- 
tion In  reference  thereto  had  been  taken  by 
the  claimant  until  some  months  after  having 
obtained  possession  of  the  property  from  the 
sheriff.  Growing  out  of  the  alleged  default 
of  the  claimant  in  this  respect,  objections  to 
bearing  the  cause  were  made  on  the  part  of 
defendants.  These  were  overruled  by  the 
court,  and  its  action  In  so  doing  constitutes 
the  alleged  error  which  is  most  relied  upon 
here.    It  Is  contended  that  since,  under  the 


statute,  the  claimant  Is  required  to  appear 
and  make  good  his  title  to  the  property  with- 
in 10  days,  the  effect  of  his  having  taken  no 
steps  to  that  end  until  long -after  the  expira- 
tion of  that  time  was  to  forfeit  any  rights 
which  he  might  have  had,  growing  out  of  the 
proceeding.  In  our  opinion,  the  statute  does 
not  authorize  such  a  mandatory  construc- 
tion. Upon  the  bond  and  affidavit  being 
filed  with  the  clerk,  it  was  his  duty  to  docket 
the  cause,  and  it  stood  for  trial  the  same  as 
any  other,  and  either  party  could  have  taken 
the  initiatory  steps  to  that  end.  And  the 
sheriff  was  as  much  the  agent  of  the  attach- 
ing defendant  as  of  the  claimant  in  filing,  or 
neglecting  to  file,  the  bond  and  affidavit  See 
Peterson  v.  Wright,  9  Wash.  202,  37  Pac  419. 

It  is  further  objected  that  It  was  not  made 
to  appear  that  the  affidavit  required  by  the 
statute  had  ever  been  filed  with  the  sheriff, 
and  that  by  reason  of  the  failure  to  file  it 
the  claimant  had  lost  the  right  to  prove  his 
title  to  the  property.  This  objection,  if  sus- 
tained, would  deprive  defendants  of  any 
standing  in  court.  The  sheriff,  having  at- 
tached the  property,  could  legally  surrender 
It  to  the  claimant  only  upon  the  provisions  of 
the  statute  in  that  regard  having  been  com- 
plied with;  and  if,  without  such  compliance, 
he  abandoned  the  possession  of  the  property, 
he  would  lose  all  right  thereto.  If  the  sher- 
iff surrendered  the  property  to  the  claimant, 
he  could  not  thereafter  object  that  the  pro- 
visions of  the  statute  had  not  been  complied 
with;  and  his  action  in  that  regard  would, 
for  the  purposes  of  this  proceeding,  bind  the 
plaintiff  in  the  attachment  suit  It  follows 
that  the  action  of  the  superior  court  in  over- 
ruling the  objections  and  In  allowing  a  sub- 
stituted affidavit  was  what  it  should  have 
been,  and  that  It  rightfully  proceeded  to 
a  trial  of  the  cause  upon  its  merits. 

Appellants  claim  that  upon  such  trial  re- 
versible error  was  committed  in  the  rejection 
of  certain  testimony  offered  by  them,  and  in 
the  instructions  to  the  jury.  The  specifica- 
tions of  error  are  too  numerous  to  receive  In- 
dividual attention.  Those  relating  to  the  in- 
troduction of  testimony  can  all  be  grouped 
together,  as  the  action  of  the  court  in  relation 
thereto  was  founded  upon  substantially  the 
same  ground.  The  property  In  question  was 
a  quantity  of  shingles,  which  the  claimant 
had  taken  from  the  Jamleson-Dixon  Mill 
Company  In  payment  of  certain  indebtedness 
due  from  it  to  the  Merchants'  National  Bank, 
for  which  he  acted  as  trustee.  The  defend- 
ants claimed  the  right  to  possession  under 
attachment  proceedings  against  the  same 
company,  and  sought  to  show  that  the  sale 
to  the  claimant  was  Invalid.  For  this  pur- 
pose they  sought  to  introduce  proofs  as  to 
transactions  other  than  those  relating  to  the 
shingles.  The  court  refused  to  allow  them 
to  do  this,  but  stated  that  they  might  prove 
anything  which  tended  to.  show  a  want  of 
good  faith  in  the  transaction  as  to  the  prop- 
erty involved  in  the  suit    There  were  some 
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loose  claims  by  the  defendants  that  knowl- 
edge of  the  transactions  as  to  which  they  of- 
fered proof  was  necessary  to  a  full  under- 
standing of  the  transaction  as  to  the  shin- 
gles, but  their  position  In  that  regard  was 
not  sufficiently  made  known  to  the  court  to 
justify  us  In  reversing  the  judgment  The 
court  allowed  the  greatest  latitude  as  to  the 
showing  of  everything  connected  with  the 
transaction  concerning  the  shingles,  and  the 
action  of  said  mill  company  and  the  claim- 
ant in  reference  thereto,  both  at  the  time  of 
and  after  the  alleged  sale;  and,  if  error  In 
that  regard  was  committed,  it  was  against 
the  respondent,  and  not  such  as  would  avail 
appellants  upon  appeal. 

It  was  further  contended  that  there  was 
testimony  which  showed  that  said  mill  com- 
pany was  'insolvent  at  the  time  it  made  the 
transfer,  and  that  for  that  reason  it  was 
void  as  against  creditors.  That  a  sale  by  a 
corporation,  even  if  insolvent,  is  not  abso- 
lutely void,  was  held  by  this  court  in  Hol- 
brook,  Merrill  &  Stetson  v.  Peters  &  Miller 
Co.,  8  Wash.  344,  36  Pac.  256.  From  what 
was  said  In  that  case  it  follows  that  even  if 
the  corporation  was  insolvent  at  the  time  It 
made  this  transfer,  the  defendants  were  not 
in  a  position  to  avoid  the  sale  on  that  ac- 
count It  also  follows  from  what  was  said 
in  that  case  that  the  court  correctly  in- 
terpreted the  law  in  its  instructions  to  the 
jury.    The  Judgment  must  be  affirmed. 

DUNBAR,  C.  J.,  and  SCOTT  and  STILES, 
JJ.f  concur. 

(10  Wash.  626) 

VAN  HORXE  et  al.  v.  WATROUS  et  al. 

'  (Supreme  Court  of  Washington.    Jan.  8,  1895.) 

Right  to  Appeal — Judgment  of  Dismissal—  Con- 
struction OF  CONTBACT — PROVISION  FOB  ARBI- 
TRATION — Assignment  of  Contbact  —  PARTIES 
to  Suit. 

1.  Where  plaintiff  elects  to  stand  by  his 
complaint  on  a  demurrer  thereto  being  sustain- 
ed, be  may  appeal  from  a  judgment  dismissing 
the  action. 

2.  A  contract  giving  defendants  the  right 
to. the  exclusive  use  of  a  kind  of  oil  can,  con- 
trolled by  plaintiffs,  in  the  business  of  selling 
oil,  and  binding  them  to  pay  a  certain  royalty 
to  plaintiffs  on  all  oil  sold,  recited  that  "In 
case  the  business  is  not  being  conducted  to  the 
satisfaction  of  plaintiffs,  "they  shall  notify" 
defendants,  "ana,  if  not  corrected  to  the 
satisfaction  of"  plaintiffs,  they  may  demand 
the  business  to  be  turned  over  to  them;  and, 
should  any  disagreement  arise  as  to  the  claim, 
"then  both  parties  hereto  agree  to  leave  the 
question  in  dispute  to  the  arbitration  of  three 
disinterested  men."  j?«rf,  that  this  did  not  re- 
quire the  submission  of  the  question  of  the 
amount  due  for  royalties  to  arbitration. 

8.  In  an  action  on  a  contract  nonjoinder 
of  a  party  defendant  cannot  be  taken  advan- 
tage of  by  general  demurrer. 

4.  Where  a  contract  for  the  right  to  the  ex- 
clusive use  of  a  patent  oil  can  in  consideration 
of  certain  royalties  on  all  oil  sold,  recognizes 
assignments  of  the  contract,  it  is  not  necessary, 
in  an  action  to  recover  the  royalties  on  oil  sold, 
after  the  assignment  by  one  party  of  his  inter- 
est therein,  to  make  the  assignor  a  party  de- 
fendant 


5.  Where  the  assignment  shows  that  it  was 
made  sometime  during  the  year  1893.  and  the 
complaint  alleges  that  the  royalties  are  due  on 
oil  sold  from  January,  1893,  to  November,  1893, 
inclusive,  and  that  the  oil  was  sold  by  the  as- 
signee and  the  remaining  original  party  to  the 
contract,  under  the  agreement,  it  sufficiently 
shows  that  the  assignee  is  a  proper  party. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  C.  Van  Home  and  Otis  Sprague 
against  C.  A.  Watrous  and  H.  A.  Hankerson 
to  recover  money  due  under  contract  From 
a  judgment  dismissing  the  action,  plaintiffs 
appeal.  Reversed. 

Pratt  &  White,  for  appellants.  Ira  Bron- 
son,  for  respondents. 

STILES,  J.  The  court  below  sustained  the 
general  demurrer  to  the  plaintiffs'  complaint 
The  plaintiffs  elected  to  stand  upon  their 
complaint,  and  judgment  was  rendered  dis- 
missing the  action,  and  for  costs. 

Respondents'  motion  to  dismiss  was  not 
well  taken.  Supply  Co.  v.  Brand,  7  Wash. 
357,  35  Pac.  72,  was  decided  upon  a  different 
state  of  facts.  In  that  case  there  was  no 
standing  upon  the  pleading,  but  the  plain- 
tiff was  given  time  to  amend.  That  was  the 
only  record  there  was  in  the  case.  The  com- 
plaint here  shows  that  appellant  Van  Home 
and  one  Derrickson  entered  into  an  agree- 
ment with  respondent  Watrous  and  one  Cul- 
ver, August  22,  1892,  the  substance  of  which 
was  that  Van  Home  and  Derrickson  should 
procure  and  furnish  to  Watrous  and  Culver 
certain  "Paragon"  oil  cans,  and  the  latter  were 
to  have  the  exclusive  right  to  use  the  cans 
in  their  business  of  selling  oil  in  the  city  of 
Seattle.  In  consideration  of  the  procurement 
and  use  of  the  cans,  for  which  Van  Horno 
and  Derrickson  had  the  exclusive  right  in 
the  state  of  Washington,  Watrous  and  Cul- 
ver undertook  and  agreed  to  pay  for  the  oil 
cans  at  a  price  agreed  upon;  to  supply  them- 
selves with  the  necessary  equipments  to  be- 
gin and  continue  the  sale  of  oil  and  gasoline 
in  said  cans  in  the  city  of  Seattle  and  its 
suburbs,  and  to  prosecute  that  business  with 
diligence;  and  also  to  pay  Van  Horne  and 
Derrickson  a  royalty  of  two  cents  per  gallon 
for  the  oil  and  gasoline  purchased  by  them 
for  sale  In  the  business  aforesaid.  The  roy- 
alty was  to  be  paid  on  the  2d  day  of  Janu- 
ary, 1893,  and  thereafter  on  the  1st  day  of 
each  and  every  month  during  the  continu- 
ance of  the  agreement  This  suit  was  brought 
to  recover  the  sum  of  $700,  alleged  to  be  the 
royalty  upon  35,000  gallons  of  oil  and  gaso- 
line disposed  of  between  January  and  No- 
vember, 1893,  inclusive. 

The  first  ground  of  objection  to  the  com- 
plaint seems  to  have  been  that  the  matter  of 
royalty  was  not  submitted  to  arbitrators  aft- 
er a  method  provided  for  in  the  contract. 
The  arbitration  clause  occurs  immediately 
after  the  stipulation  of  Van  Ilorne  and  Der- 
rickson to  furnish  the  oil  cans,  and  is  as  fol- 
lows: "And  it  is  further  agreed  that  in  case 
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tbe  business  is  not  being  conducted  to  the 
satisfaction  of  the  first  parties  [Van  Horne 
and  Derrickson],  they  shall  notify  said  sec- 
ond parties,  and,  if  not  corrected  at  once  to 
the  satisfaction  of  said  first  parties,  they 
may  demand  the  said  business  to  be  turned 
over  to  them;  and,  should  any  disagreement 
arise  between  the  first  and  second  parties 
as  to  the  claim,  then  both  parties  hereto 
agree  to  leave  the  question  in  dispute  to  the 
arbitration  of  three  disinterested  men,  to 
be  appointed  as  follows:  *  *  *  And  said 
second  parties  agree  that,  upon  the  decision 
of  said  committee  that  they  have  failed  to 
perform  any  of  the  stipulations  herein  con- 
tained within  a  reasonable  time,  that  this 
agreement  shall  become  void  and  of  no  effect, 
and  that  they  will  turn  over  all  cans  in  their 
possession  in  the  business  of 'their  customers, 
and  also  all  equipments  they  may  have  on 
hand  necessary  for  running  said  business, 
to  said  first  parties;  and  said  first  parties 
«hall  pay  to  said  second  parties  whatever 
price  for  the  same  that  the  said  arbitration 
committee  •  may  place  thereon."  Then  fol- 
low, in  the  agreement,  the  stipulations  on 
the  part  of  Watrous  and  Culver.  The  first 
contention  of  the  respondents  is  that  the 
words  "as  to  the  claim,"  used  in  the  arbitra- 
tion clause  of  the  contract,  apply  to  any  and 
every  ground  of  action  which  Van  Horne  and 
Derrickson  might  at  any  time  have  against 
them  under  the  contract  Appellants  main- 
tain, however,  that  this  phrase  only  applies 
to  the  decision  of  the  question  whether  or 
not  tbe  business  was  being  conducted  as  it 
ought  to  be,  and  matters  connected  there- 
with; and  we  think  their  contention  is  cor- 
rect. It  certainly  has  no  application  to  the 
matter  of  the  royalty,  which  is  a  fixed  and 
liquidated  sum,  payable  at  certain  stated 
times.  Courts  will  enforce  contracts  to  ar- 
bitrate disputes,  and  make  the  decision  of 
arbitrators  final,  where  the  parties  to  a  con- 
tract make  it  clearly  to  appear  that  such  was 
their  intention;  but,  whenever  they  leave  it 
doubtful  whether  such  a  method  of  settling 
a  disputed  question  was  Intended  to  be  left 
to  the  final  decision  of  arbitrators,  the  con- 
struction is  in  favor  of  the  right  to  resort 
to  the  courts  for  redress  in  the  usual  man- 
ner. 

It  is  also  objected  that  the  action  is  not 
prosecuted  against  Culver,  but  is  prosecuted 
against  the  respondent  Hankerson.  If  this 
be  pleaded  as  a  suggestion  of  a  defect  of  par- 
ties, it  Is  a  point  not  well  taken,  because  not 
capable  of  being  raised  under  a  general  de- 
murrer. If  it  is  objected  that  no  sufficient 
reason  is  shown  for  bringing  Hankerson  in- 
to the  case,  a  sufficient  answer  is  that  the 
contract  recognizes  assignments,  and  shows 
an  assignment  by  Culver  to  Hankerson.  The 
date  of  the  assignment  is  not  stated,  but  it 
is  alleged  to  be  on  a  certain  day  in  1803, 
and  that  the  oil  dealt  In  was  purchased  and 
sold  in  the  course  of  business,  under  the 
agreement,   by   Watrous  and  Hankerson. 


So,  also,  the  suggestion  that  Derrickson  was 
not  a  party  is  not  well  taken,  since  it  affirm- 
atively appears  that  Derrickson  assigned  his 
Interest  in  the  contract  to  Sprague.  Upon 
the  whole,  we  think  that  facts  sufficient  were 
stated  to  constitute  a  cause  of  action  upon 
the  royalty,  and  that  the  judgment  dismiss- 
ing the  suit  should  be  reversed.   So  ordered. 

DUNBAR,  C.  X,  and  HOYT  and  SCOTT, 
JJ.,  concur. 


(10  Wash.  Ml) 

WOODING  v.  JOHN  WOODING  CO.  et  al. 
(Supreme  Court  of  Washington.    Jan.  8,  1896.) 
Removal  or  Receiver— Appbalabi.e  Order. 

1.  A  creditor  who  was  not  a  party  to  the 
action  by  a  stockholder  for  the  appointment  of 
a  receiver  for  the  corporation  cannot,  by  motion 
filed  in  the  stockholder's  action,  have  the  decree 
appointing  a  receiver  set  aside  for  fraud,  but 
should  bring  a  separate  action  for  that  purpose. 

2.  An  order  denying  such  a  motion  is  not 
appealable,  as  it  does  not  affect  any  substantial 
right  of  the  creditor. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  John  Wooding  against  the  John 
Wooding  Company  to  have  a  receiver  ap- 
pointed. A  receiver  was  appointed,  and, 
without  Intervening,  W.  I.  Vail,  and  others, 
copartners  as  the  Northwestern  Shoe  Com- 
pany, judgment  creditors  of  defendant,  filed 
a  motion  to  vacate  the  order  appointing  a 
receiver,  and  from  a  denial  of  this  motion 
now  appeal.  Appeal  dismissed. 

H.  E.  Snook,  for  appellants.  S.  H.  Piles 
and  I.  B.  Knickerbocker,  for  respondent 

STILES,  J.  Upon  the  complaint  of  a 
stockholder  of  the  corporation  known  as  the 
John  Wooding  Company  the  superior  court 
appointed  a  receiver  of  the  corporate  property, 
whereupon  appellants,  who  were  judgment 
creditors,  filed  a  motion  in  tbe  stockholders' 
action  to  vacate  the  order  appointing  a  re- 
ceiver. In  aid  of  this  motion  an  affidavit  was 
filed,  showing  the  judgment  obtained  by 
affiants,  that  the  plaintiff  in  the  original  case 
was  the  president  of  jthe  corporation,  and 
that  no  notice  of  the  application  for  a  re- 
ceiver was  given  to  affiants.  It  was  also  al- 
leged that  the  complaint  did  not  state  facts 
sufficient  to  entitle  the  plaintiff  to  the  ap- 
pointment of  a  receiver.  The  court  heard 
the  motion,  but  denied  it,  and  this  appeal  is 
from  that  order. 

A  motion  was  made  to  strike  respondent's 
brief,  but  we  shall  not  discuss  or  decide  It, 
as  the  result  would  be  the  same  whether 
the  respondent  had  filed  a  brief  or  not 

Appellants'  first  point  is  that  there  was 
really  ne  action  pending,  but  that  the  re- 
ceivership was  a  collusive  proceeding  be- 
tween the  nominal  plaintiff  and  the  corpo- 
ration, intended  to  get  the  property  Into  the 
hands  of  a  receiver  for  the  purpose  pf  hin- 
dering and  delaying  creditors.  So  far  as 


Digitized  by 


PACIFIC  REPORTER,  Vol.  39. 


(Wash. 


the  collusion  Is  concerned,  nothing  Is  more 
common  than  for  a  receiver  to  be  appointed 
to  care  for  the  assets  of  an  Insolvent  corpo- 
ration, and  distribute  its  assets  ratably 
among  its  creditors,  at  the  suit  of  a  creditor, 
a  stockholder,  or  of  the  corporation  Itself. 
And  nothing.  Is  more  proper.  But  when 
such  a  receivership  is  procured  for  the  pur- 
pose of  hindering  and  delaying  creditors,  the 
proceeding  is  obnoxious  to  a  charge  of  fraud, 
and  can  be  set  aside  in  the  same  way  as 
any  other  act,  instrument,  or  proceeding 
done,  made,  or  taken  either  in  or  out  of  a 
court;  that  is,  by  an  action  brought  by  some 
aggrieved  party.  And  this  leads  us  to  scan 
the  method  by  which  the  appellants  have 
sought  to  set  aside  the  order  appointing  this 
receiver.  Creditors  are  not  made  parties  to 
such  actions,  and  appellants  were  not  par- 
ties In  this  case.  They  were  not  interven- 
ers, because  the  statute  Covering  interven- 
tions does  not  cover  such  cases,  and  because 
they  took  none  of  the  steps  prescribed  for 
the  accomplishment  of  an  intervention. 
They  simply  filed  a  motion  without  leave, 
and  proceeded  to  argue  the  matter  as  though 
their  motion  were  a  demurrer  to  the  suffi- 
clency  of  the  complaint.  Upon  what  specific 
ground  the  motion  was  denied  we  are  not  in- 
formed, but  the  more  appropriate  action 
would  have  been  to  strike  the  motion  and 
affidavit  from  the  files.  As  to  the  appeal, 
the  condition  of  the  case  as  stated  leaves  us 
nothing  to  consider.  The  order  complained 
of  was  not  appealable,  for  it  did  not,  and, 
in  its  nature,  could  not,  affect  any  substan- 
tial right  of  the  appellants,  and  we  have 
nothing  either  to  reverse  or  affirm.  We  can 
only  dismiss.  To  accomplish  what  they 
seek,  appellants  must  have  commenced  an 
equitable  action,  based  on  an  alleged  fraud- 
ulent contrivance  to  hinder  and  delay  them 
from  collecting  their  judgment  through  the 
Interposition  of  a  sham  receiver.  When  they 
have  done  that,  they  will  have  the  founda- 
tion for  some  very  pertinent  evidence  in  the 
shape  of  the  complaint  filed  by  the  respond- 
ent Appeal  dismissed. 

DUNBAR,  C.  J.,  and  HOYT,  J.,  concur. 


Cio  wa«h.  my 

DYER  v.  MORSE  et  al. 
(Supreme  Court  of  Washington.    Jan.  8,  1895.) 
Surviving  Partner— Deed  or  Land  —  Validity 
— Payment  of  Debts— Construction 
of  Statutes. 

1.  Where  It  was  admitted  that  a  deed  to 
land  In  suit  was  given  by  one  as  surviving  part- 
ner, it  will  not  be  presumed,  from  the  fact  that 
it  purported  to  convey  merely  his  individual 
interest,  that  it  w<ts  intended  to  convey  only 
such  interest 

2.  Since  the  statute  of  18«2  relating  to  part- 
nership settlements  provides  no  method  by 
which  a  surviving  partner  can  set  the  machin- 
ery of  the  statute  in  motion,  his  common-law 
rights  as  survivor  remain  in  force  until  the 
steps  provided  in  the  statute  for  the  settlement 
of  the  partnership  affairs  have  been  taken. 


3.  Since  the  statute  of  1862,  relating  to 
partnership  settlements,  does  not  terminate  the 
common-law  rights  of  a  surviving  partner  un- 
til the  steps  required  therein  have  been  taken, 
if  no  such  steps  were  taken,  and  the  debts  of 
the  firm  exceeded  the  value  of  its  property,  the 
survivor,  by  paying  such  debts  and  taking  pos- 
session of  part  of  the  firm  real  estate  to  reim- 
burse himself,  before  the  passage  of  the  net  of 
1873,  also  relating  to  partnership  affairs,  ac- 
quired an  equitable  title  to  such  real  estate, 
which  was  not  affected  by  the  provisions  of 
such  act. 

Appeal  from  superior  court,  Clallam  coun- 
ty; James  G.  McClinton,  Judge. 

Action  by  C.  P.  Dyer,  administrator, 
against  D.  W.  Morse  and  others,  to  determine 
title  to  realty.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Reversed,  with  in- 
structions to  dismiss  the  action. 

Struve,  Allen,  Hughes  &  McMicken,  for 
appellants.  Smith  &  Felger  and  Harry  Bal- 
llnger,  for  respondent 

HOYT,  J.  This  action  was  heard  In  the 
superior  court  upon  stipulation  of  counsel,  and 
an  agreed  statement  of  facts.  By  the  stipula- 
tion it  was  agreed  that  the  cause  should 
be  tried  as  one  In  equity,  upon  such  state- 
ment of  facts,  .without  the  introduction  of 
other  testimony.  From  this  statement  it 
appeared  that  In  October,  1865,  Samuel  At- 
kinson and  George  E.  Allingham  were  do- 
ing business  as  partners  in  Clallam  county: 
that  as  such  partners,  and  for  the  use  of  the 
partnership,  they  acquired  title  to  the  real 
estate  in  controversy  in  this  action;  that 
said  partnership  continued  until  April,  1870, 
when  Allingham  died,  in  the  province  of 
New  Brunswick,  leaving  a  last  will  which, 
devised  such  real  estate  to  the  father  of  the 
plaintiff;,  that  after  the  dissolution  of  the 
partnership  by  .the  death  of  said  Allingham, 
the  said  Atkinson,  as  surviving  partner, 
closed  up  its  affairs,  and  appropriated  its 
property  to  the  payment  of  the  debts  of  the 
firm;  that  the  indebtedness  of  the  partner- 
ship at  the  time  it  was  so  dissolved  was  in 
excess  of  its  assets,  and  that  said  Allingham 
was  indebted  to  his  partner  in  a  large  sum; 
that,  as  such  surviving  partner,  the  said  At- 
kinson took  possession  of  the  property  in 
question,  to  reimburse  himself  for  moneys 
advanced  by  him  to  pay  the  partnership 
debts;  and  that  in  1883,  as  such  surviving 
partner,  he  conveyed  such  property  to  the 
defendants,  or  those  under  whom  they  claim. 
There  were  other  facts  set  out  in  such  state- 
ment but  these  are  the  only  ones  which  It 
will  be  necessary  to  refer  to  for  the  pur- 
poses of  this  opinion.  The  superior  court 
found  that  the  plaintiff  had  the  better  title 
to  the  property,  and  entered  a  decree  in  his 
favor. 

We  find  it  unnecessary  to  discuss  all  the 
reasons  for  reversal  relied  upon  by  appel- 
lants, as  the  respondent  seeks  to  sustain  the 
decree  upon  only  two  substantial  grounds: 
One,  that  since  the  deed  from  Atkinson  to 
the  appellants,  or  those  under  whom  they 
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claim,  upon  its  face  purported  to  convey 
only  h!s  individual  interest,  and  was  joined 
in  by  his  wife,  It  must  be  assumed  that  it 
was  not  intended  to  convey  more  than  the 
interest  of  said  Atkinson  in  the  property,  as 
a  tenant  in  common.  This  claim  would  have 
much  force,  were  there  no  facts  in  the  case 
tending  to  explain  or  help  out  the  deed;  but, 
unfortunately  for  this  contention,  it  is  agreed 
in  the  statement  of  facts  that  this  convey- 
ance  was  made  by  Atkinson  as  the  surviv- 
ing partner  of  the  firm,  and  in  the  light  of 
this  concession  it  cannot  be  held,  in  a  court 
of  equity,  that  it  only  had  the  effect  of  con- 
veying his  individual  interest 

The  other  question  relied  upon  by  the  re- 
spondent grows  out  of  our  statute  for  the 
settlement  of  partnership  estates.  It  is  con- 
tended in  his  behalf  that  this  statute  is  ex- 
clusive, and  that  under  the  terms  thereof  all 
partnership  estates  must  be  settled,  and  that 
since  its  enactment  a  surviving  partner  has 
no  authority  to  deal  with  partnership  effects, 
excepting  as  therein  provided.  If  this  is  so, 
the  decree  of  the  superior  court  must  be 
affirmed,  for  it  is  not  contended  that  any- 
thing was  ever  done  in  relation  to  this  prop- 
erty, or  the  other  effects  of  the  partnership, 
under  the  provisions  of  this  statute;  and  it 
would  follow  that  the  property,  so  far  as  it 
is  in  existence,  would  yet  be  partnership 
property,  and  that  the  surviving  partner,  if 
in  possession,  would  hold  for  the  heirs  of  the 
deceased  partner  as  well  as  for  himself.  The 
appellants  attack  this  position,  and  claim 
that  the  common-law  rights  of  the  surviving 
partner  have  been  changed  by  the  statute 
only  to  the  extent  therein  provided,  and  that 
such  statute  should  be  held  to  have  been 
in  addition  to,  and  regulative  of,  such  com- 
mon-law rights.  At  the  time  of  the  death  of 
the  said  Allingbam,  the  statute  in  relation 
to  this  question  enacted  in  1862  was  in 
force;  and  it  is  claimed  on  the  part  of  the 
appellants  that  this  statute  must  govern, 
while  the  respondent  contends  that,  since 
there  was  no  attempt  to  pass  the  title  to  the 
property  in  question  until  1883,  the  law  up- 
on this  same  subject  enacted  in  1873  must 
control.  In  our  opinion,  for  the  purposes  of 
this  case,  the  contention  of  the  appellants 
must  be  sustained.  It  appears  from  the 
agreed  statement  of  facts  that  the  debts  were 
all  paid  before  the  passage  of  the  act  of  1873, 
and  that  the  surviving  partner  had  taken  pos- 
session of  this  property  as  his  own,  to  reim- 
burse himself  for  the  moneys  advanced  by  him 
in  'paying  the  debts  of  the  firm,  and  that  for 
that  purpose  he  had  paid  out  a  sum  in  excess 
of  the  value  of  all  its  property.  This  being 
so,  a  court  of  equity  will  sustain  his  self- 
asserted  title  to  the  property,  if  at  that  time 
it  would  have  been  in  his  power  to  have  con- 
veyed the  property  to  another  for  the  pur- 
pose of  paying  such  debts.  This  would  not 
be  the  effect  of  such  action,  if  all  the  prop- 
erty had  not  been  required  to  pay  the  debts; 
bat,  in  view  of  that  fact,  it  would  be  in- 


equitable to  hold  that  the  surviving  partner 
did  not  obtain  by  the  payment  of  the  firm 
indebtedness  the  same  right  to  the  property 
which  he  could  have  conveyed  to  another. 
If,  therefore,  the  statute  of  1862  did  not  ter-  * 
minate  the  common-law  rights  of  the  sur- 
viving partner,  he  became,  under  the  agreed 
statement  of  facts,  the  equitable  owner  of 
the  property  before  the  passage  of  the  law 
of  1873. 

We  have  carefully  examined  the  provisions 
of  the  statute  of  1862  in  the  light  of  the  au- 
thorities cited  upon  the  part  of  appellants 
and  the  respondent,  and  are  compelled  to 
hold  that  it  did  not  terminate  the  common- 
law  rights  of  the  surviving  partner.  There 
was  no  method  pointed  out  by  which  the 
surviving  partner  could  set  the  machinery 
provided  for  in  the  statute  in  motion,  and, 
unless  It  was  put  in  motion  by  the  represen- 
tatives of  the  deceased  partner,  it  could 
have  no  effect  upon  the  partnership  prop- 
erty. This  being  so,  It  cannot  be  presumed 
that  the  legislature  intended  by  its  enact- 
ment to  destroy  the  common-law  interest 
of  a  surviving  partner,  which  had  thereto- 
fore existed.  If  such  rights  were  cut  off,  In 
what  capacity  would  the  surviving  partner 
hold  until  such  time  as  some  one  over  whom 
he  had  no  control  should- put  the  statute  In 
motion?  We  are  unable  to  think:  of  any 
status  under  which  he  could  so  hold  which 
would  be  at  all  satisfactory,  or  would  not  be 
productive  of  gross  injustice  to  the  surviv- 
ing partner.  He  could  undoubtedly  be  com- 
pelled to  pay  the  partnership  debts,  and,  if 
he  could  make  no  use  of  the  partnership 
property  for  that  purpose,  would  have  to 
pay  them  out  of  his  own  funds,  and,  by  the 
negligence  or  default  of  the  representatives 
of  the  deceased  partner,  might  be  kept  from 
reimbursing  himself  for  moneys  thus  ad- 
vanced, for  an  Indefinite  period.  Such  a  re- 
sult could  not  have  been  intended  by  the 
legislature,  and  the  language  used  in  its  en- 
actments must  not  be  so  construed  as  to 
effect  it,  unless  it  is  the  only  construction 
possible.  There  are  no  exclusive  words  in 
the  statute,  and  the  evident  object  of  the' 
legislature  in  its  enactment  will  be  better 
subserved  by  holding  that  it  was  intended 
to  be  in  aid  of  the  common-law  method  of 
closing  up  partnership  estates.  Instead  of  ex- 
clusive thereof.  The  principal  object  seems 
to  have  been  to  give  to  the  representatives 
of  the  deceased  partner  the  right  to  invoke 
the  aid  of  the  statute,  either  to  have  another 
person  than  the  surviving,  partner  close  up 
the  affairs  of  the  firm,  or  to  have  such  sur- 
viving partner  give  proper  security  to  that 
end.  Nowhere  is  the  Intention  manifest  to 
Interfere  with  the  rights  of  the  surviving 
partner  under  the  common  law,  excepting  to 
that  extent;  and  In  view  of  the  fact  before 
mentioned,  that  he  has  not  power  to  set  in 
motion  the  machinery  of  the  statute,  and 
must  hold  the  property  of  the  partnership 
in  a  most  anomalous  condition  until  it  is 
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set  in  motion,  if  his  rights  under  the  com- 
mon law  were  thereby  terminated,  we  hold 
that  they  were  not,  but  remained  in  full 
force  so  long  as  no  steps  were  taken  to  pro- 
cure administration  of  the  affairs  of  the 
partnership  under  the  statute.  We  have 
carefully  examined  the  cases  holding  to  the 
contrary  of  this  view,  cited  by  the  re- 
spondent. The  principal  ones  are  from  the 
state  of  Maine,  and,  while  we  entertain  the 
highest  degree  of  respect  for  the  learning 
and  ability  of  the  courts  of  that  state,  we 
are  unable  to  agree  with  the  reasoning  of 
those  cases.  We  have  not  had  an  opportu- 
nity to  carefully  examine  the  statutes  there- 
in construed,  but,  if  they  were  similar  to 
ours,  the  court  overlooked  the  fact  that  there- 
under it  was  not  in  the  power  of  the  surviv- 
ing partner  to  set  on  foot  administration 
of  the  partnership  affairs,  which  fact  fur- 
nishes the  strongest  reason  for  holding  that 
the  statute  is  not  exclusive  of  common-law 
rights. 

It  follows  from  what  we  have  said  that, 
at  the  time  of  the  death  of  Allingham,  At- 
kinson was  entitled  to  proceed  to  close  up 
the  affairs  of  the  partnership  under  the  rules 
of  the  common  law;  and  this  being  so,  under 
the  facts  agreed  upon,  a  court  of  equity  will 
give  no  relief  at  this  time  to  the  representa- 
tives of  the  deceased  partner.  The  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  dismiss  the  ac- 
tion. 

DUNBAR,  C.  J.,  and  STILES,  J.,  concur. 


(10  Wash.  528) 

MASOW  v.  FIFE  et  al. 

(Supreme  Court  of  Washington.    Jan.  8, 1895.) 

Mechanics'  Liens  —  Imfbovembnts  fob  Lessee— 
Liability  of  Fee  —  Misrepresentations  — 
Statements  of  Owner  —  Mbbobb  of  Lease- 
hold. 

1.  Where  building  material  is  furnished  un- 
der a  contract  with  the  lessee,  who  purports  to 
act  for  himself,  and  who  at  the  time  states  that 
he  is  merely  a  lessee,  credit  being  given  entire- 
ly on  his  responsibility,  the  mechanic's  lien 
therefor  extends  only  to  the  leasehold  interest, 
though  the  lessee  misrepresent  the  terms  of  the 
lease. 

2.  The  fact  that  one  of  the  owners,  after  • 
nearly  all  the  material  had  been  furnished, 
stated  that  he  would  see  that  the  lessee  paid 
for  the  material,  does  not  extend  the  lien  to  the 
fee,  It  appearing  that  the  promise  was  without 
consideration,  and  was  not  made,  nor  under- 
stood by  the  person  furnishing  the  materials  to 
have  been  made,  to  induce  him  to  continue  to 
furnish  the  material. 

3.  Where  the  lessee  forfeits  his  lease,  the 
purchase  by  the  owner  of  the  improvements 
placed  thereon,  after  taking  possession  of  the 

f •remises,  does  not  merge  the  leasehold  interest 
n  the  fee  so  as  to  entitle  a  person  having  a 
mechanic's  lien  against  the  leasehold  to  enforce 
it  against  the  fee. 

1  Appeal  from  superior  court,  Pierce  county; 
'John  C.  Stallcup,  Judge. 

1  Action  by  Frank  H.  Masow,  receiver, 
against  William  H.  Fife,  Harriet  A.  Fife, 


and  others.  From  a  judgment  for  plaintiff, 
defendants  Fife  appeal.  Reversed. 

Parsons,  Corell  &  Parsons,  for  appellants. 
A.  R.  Titlow,  for  respondent. 

HOYT.  J.  This  action  was  brought  to  fore- 
close a  Hen  upon  property  in  the  city  of  Ta- 
coma.  It  resulted  in  a  judgment  against  the 
persons  who,  it  was  alleged,  had  procured 
the  material  for  which  the  Hen  was  claimed, 
and  a  decree  of  foreclosure  against  William 
H.  Fife  and  Harriet  A.  Fife,  as  the  owners  of 
the  property  upon  which  the  lien  was  claim- 
ed. From  that  part  of  the  decree  which  es- 
tablished the  Hen,  the  defendants  Fife  have 
appealed. 

Many  reasons  have  been  suggested  In  the 
brief  of  appellants  for  a  reversal,  but  the 
conclusion  to  which  we  have  come  as  to  the 
facts  connected  with  the  furnishing  of  the 
material  makes  it  unnecessary  to  consider 
the  objections  to  the  lien  notice.  It  appears 
from  the  undisputed  proofs  that  the  material 
was  furnished  under  a  contract  made  by  the 
corporation  of  which  the  plaintiff  is  the  re- 
ceiver with  Mark  L.  Wilson,  who  purported 
to  act  for  himself  and  William  L.  Tileston; 
that,  at  the  time  the  contract  was  made,  said 
Wilson  represented  that  he  and  said  Tileston 
had  a  lease  of  the  premises  upon  which  the 
material  was  to  be  used;  that  the  contract 
was  with  them  as  lessees,  and  not  as  own- 
ers of  the  property,  or  as  In  any  manner  rep- 
resenting such  owners.  It  further  appeared 
that,  in  the  making  of  the  contract,  no  reli- 
ance was  placed  upon  the  fee-simple  title  to 
the  property,  or  upon  the  responsibility  of 
the  owners.  Under  these  circumstances,  the 
statute  gave  no  lien  except  upon  the  lease- 
hold Interest  It  is  claimed,  however,  upon 
the  part  of  the  respondent,  that  this  lieu 
could  be  enforced  against  the  fee-simple  title, 
for  the  reason  that  the  representation  of  said 
Wilson'  as  to  himself  and  partner  having  a 
lease  of  the  premises  was  untrue.  In  our 
opinion,  the  fact  that  the  circumstances  con- 
nected with  the  leasing  of  the  building  were 
not  correctly  and  fully  stated  by  said  Wilson 
could  not  have  the  effect  of  creating  a  lia- 
bility upon  the  part  of  the  owners  for  the 
material  furnished.  Such  owners  were  not 
shown  to  have  had  anything  to  do  with  such 
misrepresentations.  It  follows  that  they 
would  not  be  liable  for  the  material  fur- 
nished, nor  could  their  title  in  the  property 
be  affected  unless  their  connection  with  the 
Improvement  for  which  the  material  was  fur- 
nished was  such  that  the  one  making  It  would 
under  the  statute  be  held  to  have  been  their 
agent  Upon  this  question  the  undisputed 
proofs  established  the  fact  that  the  owners 
were  In  no  sense  responsible  for  the  improve- 
ment; that  said  Wilson  and  his  partner  were, 
or  said  Wilson  alone  was,  making  it  upon 
their  or  his  responsibility  as  lessees  of  the 
property.  Hence  there  was  nothing  to  take 
this  case  out  of  the  general  rule  that  the 
leasehold  interest  only  can  be  reached  to  se- 


Digitized  by 


Wash.) 


HARRINGTON 


v.  JOHNSTON. 


141 


cure  one  for  the  material  furnished  to  the 
lessee. 

Respondent  farther  contends  that  the  lien 
can  be  enforced  against  the  fee  by  reason  of 
the  conduct  of  W.  H.  Fife,  one  of  the  own- 
ers. It  was  shown  in  this  regard  that,  after 
nearly  all  of  the  material  had  been  furnished, 
a  conversation  was  had  with  him  by  a  rep- 
resentative of  the  corporation,  in  which  he 
stated  that  he  would  see  that  Wilson  paid 
for  the  material;  but  it  is  not  claimed  that  he 
made  any  promise  that  he  would  pay  for  It, 
or  that  there  was  any  consideration  for  such 
promise  if  it  was  made.  It  was  not  claimed 
that  what  was  said  was  for  the  purpose  of  in- 
ducing the  corporation  to  continue  the  fur- 
nishing of  the  material,  or  that  its  repre- 
sentative so  understood  it. 

It  is  further  claimed  that  the  owners  had 
purchased  of  said  Wilson  bis  leasehold  In- 
terest, and  that,  by  reason  of  such  purchase, 
such  Interest  had  merged  into  the  fee-simple 
title  charged  with  the  lien  growing  out  of 
the  furnishing  of  the  material.  That  this 
would  have  been  the  result  had  there  been  a 
purchase  of  such  leasehold  interest  by  the 
owners  may  be  conceded.  But  the  proof  falls 
to  show  any  such  purchase,  and  the  finding 
of  the  superior  court  to  that  effect  must  be 
disregarded,  for  the  reason  that  there  is  noth- 
ing to  support  it  The  most  that  the  proof 
shows  is  that,  after  all  rights  under  the  lease 
had  been  forfeited,  the  owners  took  posses- 
sion of  the  property,  and  at  the  same  tune 
purchased  of  said  Wilson  the  Improvements 
which  had  been  placed  thereon.  But  the  pur- 
chase of  such  improvements  could  not  merge 
the  leasehold  interest  into  the  fee-simple  ti- 
tle. All  interest  under  the  lease  had  been 
forfeited.  The  decree  will  be  reversed,  and 
the  cause  remanded,  with  instructions  to  dis- 
miss the  action  as  to  defendants  William  H. 
Fife  and  Harriet  A.  Fife,  who  will  recover 
costs  of  both  courts. 

8TILES  and  ANDERS,  JJ.,  concur.  DUN- 
BAR, O.  J„  dissents. 


(10  Wash.  6*2) 

HARRINGTON  et  at  v.  JOHNSTON  et  aU 

(Supreme  Court  of  Washington.    Jan.  8,  1895.) 

Mechanic's  Lies  —  Exforobmbxt  against  Part. 
XBKBHiF  Pkopsktt— Parti kb. 

Since,  as  against  partnership  creditors, 
the  wives  of  the  partners  are  not  entitled  to  any 
interest  in  the  partnership  realty,  they  are  not 
necessary  parties  to  an  action  to  foreclose  a 
lien  thereon  for  a  partnership  debt.  Manufac- 
tories Co.  v.  Miller,  28  Pac.  1035,  3  Wash.  480, 
distinguished. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Anna  B.  Harrington  and  W.  A. 
Harrington,  her   husband,  against  E.  W. 


t  Rehearing  denied. 


Johnston  and  others,  to  restrain  a  sale  under 
a  decree  foreclosing  a  Hen  upon  partnership 
property  of  the  husband,  on  the  ground  that 
the  wives  of  the  partners  bad  not  been  made 
parties  to  the  action  of  foreclosure.  From 
a  judgment  for  defendants,  plaintiffs  ap- 
peal. Affirmed. 

Carr  &  Preston,  for  appellants.  Allen  & 
Powell  and  Stratton,  Lewis  &  Oilman,  for 
respondents. 

HOYT,  J.  From  1880  until  1892,  W.  A. 
Harrington  and  Andrew  Smith  were  part- 
ners. During  that  time  they  acquired  title 
to  certain  real  estate  in  the  city  of  Seattle 
with  partnership  funds,  and  for  the  pur- 
poses of  the  partnership,  and  erected  there- 
on, also  for  the  purposes  of  the  partnership, 
a  certain  brick  and  stone  building.  The  de- 
fendant E.  W.  Johnston  furnished  material 
to  be  used  in  the  building,  and,  not  having 
been  paid  therefor,  filed  a  notice  of  Hen,  and 
sought  to  secure  payment  by  a  suit  to  fore- 
close the  same.  In  such  suit  the  members 
of  the  partnership  were  made  parties  de- 
fendant, but  their  wives  were  not  The  re- 
sult was  a  decree  of  foreclosure  against  the 
defendants  named,  and  an  order  that  the 
building  and  the  land  upon  which  It  stood 
should  be  sold  In  satisfaction  thereof.  This 
action  was  brought  to  restrain  a  sale  of  the 
property  upon  process  issued  to  enforce  said 
decree.  The  claim  of  the  plaintiffs  and  ap- 
pellants is  that  the  decree  is  void,  for  the 
reason  that  the  wives  of  the  partners  were 
not  made  parties  to  the  foreclosure  proceed- 
ing. 

It  Is  contended  that  under  the  rule  estab- 
lished by  this  court  in  the  case  of  Manu- 
facturing Co.  v.  Miller,  3  Wash.  St  480,  28 
Pac.  1035,  the  wives  were  necessary  parties. 
If  they  had  any  Interest  in  the  property 
which  could  be  asserted  In  a  court  of  equity 
against  the  rights  of  the  creditors  of  the 
partnership,  this  contention  must  be  sus- 
tained. Under  the  circumstances,  did  they 
have  any  such  interest?  We  have  carefully 
examined  the  question  as  to  the  effect  of  the 
partnership  relation  upon  the  status  of  real 
estate  held  by  one  or  all  of  its  members  for 
the  use  of  the  partnership,  and  have  sought 
to  ascertain  to  what  extent  if  at  all,  the 
common-law  rule  upon  this  question  has 
been  changed  by  conditions  existing  in  this 
country,  or  by  express  statutory  enactment 
Such  examination  has  led  us  to  believe  that 
as  to  the  application  of  such  real  estate 
to  the.  satisfaction  of  partnership  debts,  there 
has  been  little  or  no  change  in  the  com- 
mon-law rule.  In  most  if  not  all,  of  the 
v lutes.  It  Is  the  settled  doctrine  that  the 
property  of  the  partnership,  Including  its 
real  estate,  is  in  equity  a  fund  for  the  pay- 
ment of  the  indebtedness  of  the  partnership, 
and  the  adjustment  of  its  affairs  between 
the  partners,  and  that  the  right  of  the  part- 
nership to  use  all  of  its  property  for  that 
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purpose  Is  in  no  manner  affected  by  any 
contingent  rights  which  the  wives  of  the  re- 
spective partners  may  have  in  the  property 
after  the  settlement  of  the  partnership  af- 
fairs. Shanks  v.  Klein,  104  U.  S.  18;  Bopp 
v.  Fox,  63  111.  540;  Logan  v.  Greenlaw,  25 
.  Fed.  299;  LenOw  v.  Fones  (Ark.)  4  S.  W. 
56;  Mallory  v.  Russell  (Iowa)  32  N.  W. 
102;  Lindl.  Partn.  (E well's  2d  Ed.)  p.  755, 
note.  Nothing  in  our  statute  has  been 
called  to  our  attention  which-  authorizes  a 
departure  from  the  rule  above  announced. 
It  follows  that  the  property  in  question 
could  have  been  applied  to  the  payment  of 
partnership  debts  by  the  action  of  the  sev- 
eral partners  without  any, action  on  the  part 
of  their  wives.  Hence  the  wives  were  not 
necessary  parties  to  a  suit  in  equity  waged 
by  a  creditor  for  the  purpose  of  subjecting 
such  property  to  the  payment  of  the  part- 
nership indebtedness.  It  follows  that  the 
decree  in  question  was  not  void,  and  that 
the  equities  to  be  enforced  thereunder  were 
superior  to  those  of  the  plaintiffs.  The 
judgment  will  be  affirmed: 

DUNBAR,  C.  J.,  and  SCOTT,  J.,  concur. 

•STILES,  J.  (concurring).  Inasmuch  as  the 
only  point  made  by  appellants  was  based 
upon  their  endeavor  to  have  this  court  re- 
view and  overrule  Turner  v.  Manufacturing 
Co.,  9  Wash.  484,  37  Pac  674,  I  think  it 
well  that  something  be  said  concerning  that 
case,  as  the  ground  of  the  decision  seems  not 
to  have  been  apprehended.  The  deduction 
from  that  case  suggested  by  appellants  is 
that  in  this  state  no  Injunction  can  be  issued 
to  restrain  a  sale  where  the  real  owner  of 
the  property  levied  upon  is  not  the  judg- 

.  ment  debtor,  or  where,  from  the  existence  of 
facts  dehors  the  record,  a  purchaser  would 
not  get  title  to  the  ■  subject-matter  of  the 
sale;  nor  would  an  action  to  remove  a  cloud 
and  quiet  title  lie  for  the  same  reason.  It 
will  clear  up  this  matter,  perhaps,  if  it  is 
stated  that  in  the  Turner  Case  no  such  ques- 
tion was  raised  or  discussed  at  any  time, 
and  there  was  no  thought  of  deciding  it. 
The  simple  question  there  was  whether,  In 
a  mechanic's  lien  case,  where  the  limit  of 
time  Is  very  short  for  the  commencement 
of  the  action,  and  the  issuance  of  an  injunc- 
tion would  have  the  effect  to  forever  defeat 
the  lien,  a  court  of  equity  ought  to  interfere 
in  behalf  of  parties  whose  only  rights  could 
be  fully  protected  in  the  manner  pointed 
out.  The  issuance  of  an  injunction  lies  in 

'  the  sound  discretion  of  a.  court,  and  does  not 
follow  as  a  matter  of  course  in  every  case, 
where  a  grievance  can  be  ' stated;  and 
where  the  equities  of  the  plaintiff  are  not 
clear  and  stronger  than  those  of  the  defend? 
ant,  or  where  some  other  available  course 
will  afford  full  protection  to  the  plaintiff  for 
all  bis  just  rights,  the  writ  ought  to  be  and 
is  uniformly  denied. .  I  concur  in  the  princi- 
pal opinion. 


(10  Wash.  499) 

PUGET  SOUND  NAT.  BANK  OF  SEAT- 
TLE v.  LEVY  et  al.  (BAWO  et  aL, 
Interveners.  Two  cases).* 

(Supreme  Court  of  Washington.  Jan.  8,  1895.) 

judgment  by  confession  —  what  constitutes— 
Validity— Sufficiency  of  Statement  —  Fail- 
ure to  Verify  —  Subsequent  Attachment  — 
Receiver— Rights  of  Creditors. 

1.  Pursuant  to  an  arrangement  between  L. 
and  his  attorney,  certain  creditors,  whom  L 
desired  to  prefer,  sent  their  notes  to  such  at- 
torney, who  prepared  a  complaint  on  each  note, 
in  the  ordinary  form;  a  summons;  notice  of  ap- 
pearance, to  be  signed  by  himself;  a  consent  to 
entry  of  judgment  in  each  case,  and  assent  by 
plaintiff's  attorney;  motion  for  judgment;  and 
a  judgment  entry  in  blauk.  L.,  who  was  pres- 
ent, sigued  the  notices  of  appearance,  and  con- 
sent to  enter  judgment,  and  acknowledged  them 
before  a  notary,  who  also  served  the  sum-1 
mouses  on  L.  The  attorney  signed  the  assent 
in  each  case,  filed  the  papers  in  the  clerk's  of- 
fice, and  immediately  presented  them  to  the 
judge,  who  signed  the  judgment  entries.  The 
creditors  did  nothing  towards  directing  the  pro- 
ceedings. Held,  that  such  judgments  were  con- 
fessions, and  were  not  judgments  "in  actions," 
within  the  meaning  of  Code  Proc.  §  414,  which 
provides  that  on  defendant's  confession,  with 
plaintiff's  assent,  judgment  may  be  given 
against  defendant,  "in  any  action,"  before  or 
after  answer,  etc. 

2.  A  confession  of  judgment  not  verified  as 
required  by  Code  Proc.  §  419,  is  void. 

3.  A  confession  of  judgment  which  does  not 
contain  a  concise  statement  of  the  facts  out  of 
which  the  debt  arose  is  voidable  at  the  instance 
of  other  creditors  of  the  judgment  debtor. 

4.  A  confession  of  judgment  on  a  note  must 
contain  a  concise  statement  of  the  facts  con- 
stituting the  consideration  for  the  note. 

5.  Where  a.  confession  of  judgment  is  void 
or  voidable  as  to  other  creditors  of  the  judg- 
ment defendant,  for  want  of  compliance  with 
the  statute,  it  is  immaterial  whether  the  in- 
debtedness to  the  judgment  plaintiff  was  bona 
fide. 

6.  Where  property  is  levied  on  under  execu- 
tions issued  on  void  judgments  by  confession, 
an  order  procured  by  subsequent  attaching 
creditors,  appointing  a  receiver,  and  directing 
him  to  take  possession  of  the  property,  to  pre- 
serve it,  and  avoid  certain  expenses  in  preserv- 
ing it,  will  not  be  disturbed  at  the  instance  of 
the  execution  plaintiffs,  since  they  have  no  in- 
terest in  the  property,  and  the  attachment  law 
; authorizes  the  appointment  of  a  receiver.* 

j  7.  Where  void  judgments  by  confession  in 
i favor  of  certain  preferred  creditors  are  not  fol- 
lowed by  a  general  assignment,  attaching  cred- 
itors acquire  a  superior  lien  on  the  debtor's 
property  previously  levied  on  by  .executions  is- 
'sued  on  such  judgments. 

Appeal  from  Buperior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Puget  Sound  National  Bank  of 
Seattle  against  Samuel  Levy,  James  H.  Wool- 
ery  (sheriff),  Samuel  Latz,  and  Carmi  Dibble, 
to  have  certain  judgments  rendered  upon  con- 
fession by  defendant  Levy  in  favor  of  defend- 
ants Latz  and  Dibble,  upon  which  execution 
had  been  issued,  declared  void,  and  to  have 
Its  claim  as  an  attaching  creditor  declared  a 
first  Hen  upon  property  of  defendant  Levy.1 
Cohen,  Davis  &  Co.  and  Bawo  &  Dorter,  also 
attachingcreditorsof  Levy,  intervened.  From 
a  judgment  declaring  the  judgments  by  con- 

*  Rehearing  pending. 
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fession  void,  defendants  Latz  and  Dibble  ap- 
peal, and  from  an  order  directing  a  receiver 
to  hold  the  property  for  the  benefit  of  all  the 
creditors,  plaintiff  and  interveners  appeal. 
Affirmed,  with  amendment  declaring  plain- 
tiff's claim  a  first,  Cohen,  Davis  &  Co.'s  claim 
a  second,  and  Ba  wo  &  Dotter's  claim  a  third 
preferred  claim  upon  property  in  the  hands 
of  the  receiver. 

Metcalfe  &  Jurey,  for  appellants  Latz  and 
Dibble.  Stratton,  Lewis  &  Oilman,  for  appel- 
lant interveners,  Cohen,  Davis  &  Co.  Em- 
mons &  Emmons,  for  appellants  Bawo  &  Dot- 
ter.  Carr  *&  Preston  and  W.  R.  Bell,  for 
respondent  Puget  Sound  Nat  Bank  of  Seattle. 

STILES,  J.  This  action  was  brought  by 
the  Puget  Sound  National  Bank  of  Seattle,  as 
an  attachment  creditor  of  Samuel  Levy,  to 
have  certain  judgments  rendered  upon  the 
confession  of  the  said  Levy  in  favor  of  Sam- 
uel Latz  and  Carml  Dibble  set  aside'  and  de- 
clared void.  Other  subsequent  attachment 
creditors  intervened  in  the  action  for  the  pur- 
pose of  obtaining  a  similar  remedy.  The 
grounds  upon  which  the  action  was  brought 
were  (1)  actual  fraud,  in  that  it  is  alleged  that 
no  indebtedness  existed  between  Levy  and 
the  persons  In  favor  of  whom  the  judgments 
were  confessed;  and  (2)  that  the  manner  of 
taking  the  judgments  did  not  comply  with  the 
statute,  in  that  the  statement  filed  was  not 
verified  by  oath  of  the  judgment  debtor,  and 
did  not  state  concisely  the  facts  out  of  which 
the  indebtedness  arose,  as  required  by  Code 
Proc.  8  419.  Upon  the  first  ground  the  court 
held  with  the  appellants,  and  found  the  rela- 
tion of  debtor  and  creditor  existed  in  good 
faith  between  Levy  and  Latz  and  Dibble; 
and  we  shall  not  investigate  that  question, 
deeming  the  findings  of  the  court  below  to  be 
justified  by  the  evidence.  But  upon  the  sec- 
ond point  the  court  held  with  the  respondents, 
and  decreed  the  judgments  to  be  void  as 
against  the  creditors  of  Levy.  The  manner 
in  which  these  Judgments  were  taken  made 
it  impossible  for  the  plaintiff  in  the  case  to 
rest  its  suit  upon  the  face  of  the  papers  con- 
stituting the  Judgment  roll,  and  compelled  it 
to  take  evidence  showing  the  manner  In 
with  the  judgments  came  to  be  apparently 
valid  Judgments  of  record  in  the  county  of 
King.  In  form,  the  Judgments  were  not  en- 
tered without  action,  as  provided  by  Code 
Proc.  §§  418-420,  but  they  were  in  the  form 
provided  by  sections  414  i  and  417.  The  evi- 
dence taken  was  for  the  purpose  of  showing 
that,  while  in  form  the  judgments  were  en- 
tered in  pending  actions,  they  were  in  fact 
judgments  by  confession  entered  voluntarily 
by  the  debtor,  and  that  the  plan  adopted  was 

»  Code  Proc.  8  414,  provides  that:  "On  the 
confession  of  the  defendant,  with  the  assent  of 
the  plaintiff  or  his  attorney,  judgment  may  be 

?iven  against  the  defendant  in  any  action  be- 
ore  or  after  answer,  for  any  amount  or  relief 
not  exceeding  or  different  from  that  demanded 
in  the  complaint." 


a  scheme  whereby  the  pendency  of  the  actions 
would  be  concealed  from  other  creditors, 
and  the  debtor  would  not  be  required  to  set 
forth  the  particulars  of  the  indebtedness  con- 
fessed, or  verify  the  confession. 

Samuel  Levy  was  aoing  business  as  a  mer- 
chant in  the  city  of  Seattle,  engaged  In  the 
sale  of  toys  and  notions.  He  had  a  stock  of 
goods  worth  some  ten  or  fifteen  thousand  dol- 
lars. His  debts  to  other  creditors  than  Latz 
and  Dibble  amounted  to  about  $5,000.  Latz, 
Dibble,  and  one  other  creditor,  whose  claim 
was  Included  In  these  judgments,  were  all  rel- 
atives by  marriage.  The  alleged  indebted- 
ness was  upon  notes  given  at  various  times 
from  one  to  three  years  prior  to  the  date  of 
the  judgments.  All  of  the  notes  drew  inter- 
est, and  little  or  nothing  had  been  paid,  either 
of  principal  or  Interest,  upon  any  of  them. 
The  whole  amounted  to  about  $10,000.  On  or 
about  December  20,  1893,  Levy,  being  then 
pressed 'by  his  general  creditors,  sought  out 
certain  attorneys  at  law,  who  had  theretofore 
been  his  regular  counsel,  and  advised  with 
them  concerning  the  circumstances,  and  how 
he  could  best  prefer  Latz,  Dibble,  and  Matil- 
da Cuttman  out  of  his  estate.  He  was  ad- 
vised that  the  preferable  way  to  accomplish 
this  was  by  means  of  confession  of  judg- 
ments, and  the  levy  of  executions  thereunder 
by  the  sheriff.  His  attorneys  advised  him, 
however,  that  if  he  should  make  voluntary 
confession,  without  the  knowledge  of  the 
judgment  creditors,  other  creditors  might  be 
able  to  get  precedence,  by  reason  of  the  fact 
that  the  acceptance  of  the  judgment  creditors 
would  be  necessary  before  the  judgment 
would  become  binding.  It  was  also  suggest- 
ed that,  if  the  creditors  whom  he  desired  to 
prefer  were  to  commence  actions  against  him 
under  the  law  prescribing  the  method  of  com- 
mencing actions,  the  whole  matter  could  be 
kept  out  of  the  record  of  the  .court  until  such 
time  as  the  papers  were  all  prepared,  and  the 
judgments  ready  for  entry.  Up  to  this  time 
there  had  been  no  correspondence  or  commu- 
nications whatever  between  the  attorneys  and 
the  creditors.  The  plan  last  mentioned  was 
adopted,  and  It  was  arranged  that  Levy's 
attorneys  should  act  for  the  creditors.  This 
was  on  December  21st  Levy  thereupon  caus- 
ed each  of  the  three  creditors  to  be  notified  to 
send  their  notes  to  his  attorneys,  and  advised 
them  of  what  was  proposed.  As  soon  as  the  pa- 
pers arrived,  the  plan  was  put  into  effect  and 
on  the  2Gth  day  of  December  his  own  attor- 
neys, acting  not  only  as  the  attorneys  for  the 
creditors,  but  for  himself,  prepared  a  complaint 
in  the  ordinary  form  against  Levy;  summons 
directed  to  Levy;  notice  of  appearance  to  be 
signed  by  him;  the  consent  to  entry  of  Judg- 
ment and  assent  of  plaintiff's  attorneys;  mo- 
tion for  judgment,  and  a  judgment  entry  In 
blank.  Levy  being  present  the  summons  wag 
handed  to  an  attorney  occupying  an  office  in 
the  same  building,  who  was  called  in  to  do 
the  notarial  work  In  the  case,  and  he  served  It 
on  Levy.   Levy  thereupon  signed  the  notice 


Digitized  by 


144 


PACIFIC  REPORTER,  Vol.  39. 


(Wash. 


of  appearance  and  consent  to  the  entry  of 
judgment  Which  he  acknowledged  before  the 
notary,  plaintiff's  attorney  signed  the  assent, 
and  the  papers  were  carried  at  once  to  the 
clerk's  office  and  filed,  and  Immediately  aft- 
erwards were  presented  to  one  of  the  judges 
of  the  court,  who  thereupon  signed  the  judg- 
ment entry.  This  was  done  In  each  case,  and 
executions  were  forthwith  Issued,  and  deliv- 
ered to  the  sheriff,  who  levied  upon  Levy's 
stock,  and  was  proceeding  to  sell  the  same 
when  this  action  was  brought,  and  further 
proceedings  enjoined. 

Upon  the  face  of  the  record,  the  judgments 
were  valid,  and  were  voidable,  If  at  all,  only 
by  the  creditors.  We  have  stated  only  the 
salient  facts  pertaining  to  this  matter.  A 
great  many  others  are  contained  in  the  evi- 
dence, which  go  to  sustain  the  view  of  the 
judge  of  the  lower  court,  that  the  real  object 
of  these  proceedings  was  to  enable  Levy  him- 
self to  take  such  steps  as  would  place  his 
property  beyond  the  reach  of  any  of  his  cred- 
itors, excepting  those  preferred  in  this  man- 
ner. The  appellants  lay  great  stress  upon  the 
fact  that  these  proceedings  were  taken  "In  an 
action,"  within  the  meaning  of  those  words 
as  they  are  used  in  section  414;  but,  in  our 
view  of  the  case,  their  position  cannot  be  sus- 
tained. There  was  no  action  pending  against 
Levy  at  any  time,  not  even  after  the  summons 
and  complaint  were  served  upon  him.  The 
attorneys  for  the  nominal  plaintiffs  had  no 
rightful  control  over  them.  They  were  re- 
tained by  Levy,  and  were  under  his  direction 
and  control;  so  much  so  that,  had  he  so  di- 
rected them,  they  would  have,  and  must  have, 
entirely  discarded  these  papers  at  any  time 
before  they  were  filed  with  the  county  clerk. 
Nominally,  the  attorneys  were  acting  for  Latz 
and  Dibble,  but  In  fact  Latz  and  Dibble  were 
merely  the  pliant  assistants  of  Levy  in  car- 
rying out  his  own  plan.  Latz  was  not  even 
in  the  state,  but  was  in  the  state  of  California, 
and  in  no  wise  directed  the  attorneys  what  to 
do.  He  merely  sent  the  notes,  In  compliance 
with  the  request  of  Levy.  Dibble  was  pres- 
ent, but  he  assumed  no  direction  over  the  mat- 
ter, and  merely  complied  with  the  request  of 
Levy  to  put  his  notes  into  the  hands  of  Levy's 
attorneys.  Now,  it  is  possible  for  a  debtor  to 
make  a  confession  of  judgment  in  a  pending 
action.  It  is  possible,  also,  that  such  action 
may  be  brought  at  his  suggestion;  but,  when 
brought,  It  must  be,  in  the  usual  sense,  a  hos- 
tile action,  and  the  debtor  must  have  no  con- 
trol over  it  at  any  stage.  In  such  action  the 
confession  need  only  be  acknowledged  and 
the  statute  does  not  prescribe  what  it  shall 
contain.  There  are  probably  many  other 
ways  in  which  a  debtor  may  practically  con- 
fess a  judgment,  as  by  default,  or  by  answer 
admitting  the  truth  of  the  facts  alleged  In  the 
complaint;  but  in  such  cases  there  is  nothing 
secret  about  the  proceeding,  and  creditors 
have  an  opportunity  to  become  aware  of  what 
Is  going  on,  and  take  steps  accordingly.  But 
hi  this  case,  as  we  view  it,  the  only  really 


substantial  document  filed  In  the  court,  so  far 
as  the  rights  of  other  creditors  are  concerned, 
was  the  purported  confession  itself.  The  oth- 
er papers  were  mere  forms,  and  nothing 
more,  used  as  covers  for  the  actual  proceed- 
ings. The  judgments  rested  solely  upon  the 
confessions,  except  as  between  the  parties. 

Having  come  to  that  conclusion,  but  little 
more  heed  be  said.  The  confessions  were  not 
verified,  and  for  that  reason  were  absolutely 
void  as  confessions,  for  want  of  compliance 
with  section  410.  And  for  another  reason 
they  were  voidable,  viz.  because  they  did  not 
contain  a  concise  statement  of  the  facts  out  of 
which  the  indebtedness  arose.  Each  cause  of 
action  was  stated  to  be  upon  a  promissory 
note  duly  made  and  executed  by  Levy  for  a 
valuable  consideration,  and  delivered  to  plain- 
tiff, by  which  Levy  agreed  and  promised  to 
pay  a  certain  amount,  with  interest.  It  is 
settled  law,  wherever  the  method  of  confess- 
ing judgments  contained  In  our  statute  pre- 
vails, that  the  confession  must  contain  a  state- 
ment of  the  facts  constituting  the  considera- 
tion for  a  promissory  note.  Chappel  v.  Chap- 
pel,  12  N.  Y.  215;  Freligh  v.  Brink,  22  N.  Y. 
418;  Dunham  v.  Waterman,  17  N.  Y.  9;  Rich- 
ardson v.  Fuller,  2  Or.  179;  Bernard  v.  Doug- 
las, 10  Iowa,  370;  Bryan  v.  Miller,  28  Mo. 
32;  Nichols  v.  Krlbs,  10  Wis.  68;  Wells  v. 
Gieseke,  27  Minn.  478,  8  N.  W.  380;  David- 
son v.  Alexander,  84  N.  C.  621. 

Counsel  for  appellants  suggest  that  the  tact 
that  the  court  found  the  Indebtedness  of  Levy 
to  Latz  and  Dibble  to  be  bona  fide  ought  to 
make  a  difference  in  the  judgment  in  this 
case,  but  It  will  be  found  that  In  all  the  cases 
cited  there  is  no  question  of  the  good  faith 
of  either  party  to  the  judgment.  A  confes- 
sion in  this  manner  Is  a  statutory  proceeding, 
and  the  interest  of  creditors  requires  it  to  be 
strictly  followed.  The  object  of  stating  the 
facts  constituting  the  consideration  Is  that 
creditors  taken  at  such  a  disadvantage  may 
inquire  into  the  bona  fides  of  the  transaction, 
and  take  such  steps  as  they  may  be  advised 
they  are  entitled  to,  to  avoid  the  effect  of 
such  judgments.  The  only  cases  which  have 
come  to  our  notice,  where  a  different  rule  has 
been  adopted,  are  .In  California.  Richards 
v.  McMillan,  6  Cal.  422,  and  Cordier  v. 
Schloss,  12  Cal.  147,  held  that,  upon  a  direct 
attack  upon  a  judgment  similar  to  the  one  at 
bar,  the  failure  to  state  the  facts  showing  the 
consideration  for  the  debt  confessed  was 
prima  facie  evidence  only  of  the  Invalidity 
of  the  Judgment,  and  that  the  judgment  cred- 
itor might  show  the  actual  sufficiency  of  the 
consideration  as  a  defense.  Cordier  v.  Schloss, 
18  Cal.  576,  was  a  second  hearing  of  the  case 
in  12  Cal. ;  and  the  former  rulings  of  the  court 
on  this  question  were  adhered  to,  under  the 
doctrine  of  stare  decisis,  but  a  doubt  is  ex- 
pressed as  to  the  correctness  of  the  rule.  In 
Wells  v.  Gieseke,  supra,  it  was  pointed  out 
that  the  proper  way  to  sustain  such  a  judg- 
ment, attacked  for  the  deficiency  named,  was 
,  by  amending  it;  and  it  was  held  that  no 
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amendment  could  be  made  which  could  affect 
the  right  of  creditors  which  had  been  fixed  by 
attachment.  We  think  this  to  be  the  better 
rule.  But,  however  this  question  might  be 
determined,  the  fact  remains  that  these  con- 
fessions were  not  verified,  and  they  were 
therefore  void  upon  their  face.  We  therefore 
hold  that  upon  the  main  point  In  issue  the  de- 
cree should  be  affirmed. 

It  Is  also  suggested  by  the  appellants  that 
the  court  erred  In  appointing  a  receiver  of  the 
property  levied  upon  by  the  sheriff,  and  also 
In  authorizing  him  to  take  it  from  such  offi- 
cer, which  was  done.  Had  we  reversed  this 
case  upon  the  merits,  we  should  have  set  aside 
the  order  appointing  a  receiver;  but  as  the  re- 
ceiver was  appointed  at  the  instance  of  the 
attachment  creditors,  to  preserve  the  prop- 
erty, and  avoid  certain  expenses  in  connection 
with  Its  preservation,  and  as  the  appellants 
had  no  rights  as  judgment  creditors,  we  shall 
not  Interfere  with  the  order  made.  The  at- 
tachment law  authorizes  the  appointment  of 
a  receiver  In  cases  arising  under  it. 

The  plaintiff  and  interveners  also  appealed 
from  the  decision  of  the  court  which  directed 
the  receiver  to  hold  the  property  for  the  bene- 
fit of  all  of  the  creditors  or  Levy,  as  though 
the  action  of  Levy  in  confessing  the  judg- 
ments to  Latz  and  Dibble  had  amounted  to 
a  general  assignment  for  the  benefit  of  cred- 
itors. Had  Levy's  confession  of  these  judg- 
ments been  followed  by  a  voluntary  assign- 
ment, it  might  have  been  open  to  us  to  sus- 
tain this  decision,  but  In  this  state  the  mere 
act  of  the  debtor  in  preferring  one  creditor 
over  another  has  not  been  recognized  as 
amounting  to  a  general  assignment  Furth 
v.  Snell,  6  Wash.  542,  33  Pac.  830. 

We  think  the  position  taken  by  respondents 
on  their  appeal  Is  a  correct  one.  They 
bronght  the  suit,  procured  an  attachment,  en- 
dured the  burdens  of  the  action,  and  are  enti- 
tled to  Its  fruits.  The  suit  was  brought  by 
the  plaintiff  for  itself  and  such  other  credit- 
ors of  Samuel  Levy  as  might  Intervene. 
What  they  ask  here*  Is  that  the  first  Hen  be 
awarded  to  plaintiff,  the  Puget  Sound  Nation- 
al Bank ;  the  second  to  the  interveners  Cohen, 
Davis  &  Co.;  and  the  third  to  the  interven- 
ers Bawo  &  Dotter.  The  appellants  object 
that  at  least  the  plaintiff  and  Interveners 
should  share  In  the  proceeds  equally;  but, 
inasmuch  as  they  ask  for  a  different  adjust- 
ment, we  do  not  deem  it  proper  to  interfere, 
even  did  propriety  require  a  different  arrange- 
ment. At  the  prayer  of  the  plaintiff  and  in- 
terveners, the  cause,  on  its  merits,  will  be  af- 
firmed; but  it 'will  be  remanded  to  the  supe- 
rior court  for  entry  of  a  new  decree  requiring 
the  receiver  to  sell  the  property,  or  sufficient 
thereof  to  satisfy  the  judgments  of  the  plain- 
tiff and  Interveners  In  the  order  specified, 
with  their  costs  of  this  cause,  and  to  return 
any  unsold  portion  of  the  property  to  the  sher- 
iff for  sale  under  the  execution  of  Latz  and 
Dibble,  or,  should  all  the  property  be  sold  by 
the  receiver,  and  there  be  an  excess  over  the  i 
v. 89F.no.  1—10 


judgments  of  the  plaintiff  and  interveners, 
then  such  excess  will  be  paid  to  the  sheriff 
for  a  like  purpose. 

DUNBAR,  0.  J.,  and  HOYT,  J.,  concur. 


(10  Wash.  538) 

In  re  KENTON'S  ESTATE. 

SACKMAN  et  al.  v.  CAMPBELL. 

(Supreme  Court  of  Washington.   Jan.  8,  1895.) 

Devise  by  Husband  to  Wife  —  Death  of  Wife 
before  Husband— Lapsed  Devise— Contest 
of  Will— Sufficiency  of  Allegation. 

1.  A  wife  is  npt  a  "relative,"  within  Gen. 
St.  8  1467,  providing  that  when  any  estate  shall 
be  devised  to  any  child,  grandchild,  or  other 
relative  of  testator,  and  such  devisee  shall  die 
before  testator,  leaving  lineal  descendants,  such 
descendants  shall  take  the  estate  as  such  devisee 
would  have  done  if  he  survived  testator. 

2.  A  petition  to  contest,  the  probate  of  a 
will  which  alleges  that  contestants  believe  they 
were  legally  adopted  as  children  by  testator,  and 
that  at  the  proper  time  they  believe  they  will  be 
able  to  prove  such  adoption,  is  too  indefinite  as 
to  the  interest  of  contestants  in  testator's  estate. 

Appeal  from  superior  court,  Kitsap  coun- 
ty; John  C.  Denney,  Judge. 

Action  by  Elizabeth  W.  Sackman  and  Mary 
A.  Gaffney  against  John  A.  Campbell,  exec- 
utor, contesting  the  will  of  William  Renton, 
their  stepfather.  From  an  order  sustaining 
a  motion  to  dismiss  the  complaint,  and  judg- 
ment thereupon  of  nonsuit,  plaintiffs  appeal. 
Affirmed. 

Burke,  Shepard  &  Woods  and  James  L. 
Crittenden,  for  appellants.  Struve,  Allen, 
Hughes  &  McMicken,  for  respondent. 

STILES,  J.  William  Renton  died  on  or 
about  the  18th  day  of  July,  1891,  at  Port 
Blakely,  Kitsap  county.  About  the  year  1842 
he  was  married  to  Sarah  M.  Sylva,  a  widow. 
In  1870  he  made  a  will  whereby,  after  leav- 
ing a  legacy  to  each  of  his  sisters,  he  de- 
vised the  residue  of  his  estate  to  his  wife. 
In  1876  he  made  a  second  will,  revoking  the 
former  will,  devising  all  his  estate  to  his 
wife  during  her  life,  but  directing  that  after 
her  death,  or  In  case  she  should  not  survive 
the  testator,  the  entire  estate  should  go  to  bis 
two  sisters,  Mary  and  Margaret  A.  Camp- 
bell. Mrs.  Renton  died,  intestate,  in  May, 
1800,  before  the  death  of  her  husband.  The 
contestants  are  children  of  Mrs.  Renton  by 
her  first  husband,  and  they  seek  to  set  aside 
the  second  will,  upon  the  usual  grounds  of 
the  incompetency  of  the  testator,  undue  In- 
fluence, fraud,  etc.  Their  original  petition 
set  forth  simply  that  they  were  the  only  chil- 
dren of  William  Renton.  The  respondent, 
the  executor  of  the  will,  moved  that  the  con- 
testants be  required  to  make  their  petition 
more  specific,  to  the  end  that  It  might  ap- 
pear whether  they  claimed  to  be  the  natural 
children  of  William  Renton,  born  of  his  wife, 
Sarah  M.,  or  whether  they  claimed  to  occu- 
py that  relation  In  some  other  way.  The 
court  made  an  order  in  accordance  with  the  , 
i  motion,  and  in  response  thereto  the  petition  1 
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was  amended  so  that  the  second  paragraph 
thereof  read  as  follows:  "Your  petitioners 
are  the  natural  children  of  one  Joseph  Sylva 
and  one  Sarah  M.  Sylva,  his  wife,  both  now 
deceased,  and  are  the  lawful  issue  of  the 
marriage  of  said  Joseph  Sylva  and  said  Sa- 
rah M.  Sylva,  his  wife.  But  your  petitioners 
further  allege  that  after  the  death  of  said 
Joseph  Sylva,  which  occurred  in  or  about 
the  year  1840,  said  Sarah  M.  Sylva,  his  wid- 
ow, in  or  about  the  year  1842,  married  said 
William  Renton,  deceased;  that,  at  the  time 
of  said  last-mentioned  marriage,  your  peti- 
tioners were  children  of  tender  years,  to  wit, 
your  petitioner  Elizabeth  W.  Sackman  was 
then  of  about  the  age  of  six  years,  and  your 
petitioner  Mary  A.  Gaffney  was  then  of 
about  the  age  of  four  years,  and  they  were 
then  living  with  and  in  the  charge  of  their 
mother,  Sarah  M.  Sylva,  and  under  her  nat- 
ural guardianship;  that,  upon  the  contract- 
ing of  said  marriage  between  said  William 
Renton  and  said  Sarah  M.  Sylva,  your  petl- 
„  tioners  were  thereupon  Immediately  taken  by 
said  William  Renton  into  his  family,  and 
reared,  sustained,  educated,  and  in  all  re- 
spects treated  as  his  own  natural  children, 
and  he  thereupon  and  at  all  times  thereafter 
called  your  petitioners,  respectively,  and 
caused  them  to  be  called  and  known  by  oth- 
ers, by  his  own  family  name,  as  though  they 
were  his  own  natural  children,  born  to  him 
In  lawful  wedlock;  that  after  arriving,  re- 
spectively, at  the  age  of  majority,  each  of 
your  petitioners  contracted  marriage,  and  at 
the  time  of  such  marriage  of  each  of  your 
petitioners,  respectively,  said  William  Ren- 
ton caused  such  marriage  to  be  celebrated 
at  his  home  and  the  home  of  his  family,  and 
then  and  there  gave  away  your  petitioners, 
respectively,  in  marriage,  as  his  own  chil- 
dren, respectively,  and  In  all  respects  caused 
said  marriages  to  be  conducted  and  celebrat- 
ed as  marriages  of  his  own  natural  daugh- 
ters born  to  him  in  lawful  wedlock  and  bear- 
ing his  family  name;  and  that  your  petition- 
ers never  knew,  or  had  any  reason  to  be- 
lieve or  suspect,  till  long  after  their  respec- 
tive marriages  had  been  contracted,  that 
they  were  not  the  natural  children  of  said 
William  Renton,  born  to  him  in  lawful  wed- 
lock. Your  petitioners  have  good  reason  to 
believe,  and  they  allege,  that  they  were  duly 
adopted  by  said  William  Renton,  In  accord- 
ance with  law,  as  his  children;  and  that, 
upon  and  by  such  adoption,  their  family 
name  was  duly  changed  to  the  family  name 
of  said  Renton.  But  your  petitioners  have 
been  unable  to  ascertain,  and  do  not  at  pres- 
ent know,  where,  when,  or  by  what  precise 
formalities  they  were  so  adopted  by  said 
Renton,  and  do  not  know  and  have  been  un- 
able to  ascertain  where  the  record  of  such 
adoption  exists;  but  they  believe  that  they 
will  be  able  at  the  proper  time  and  in  the 
proper  manner  to  prove  such  act  of  adoption 
to  the  satisfaction  of  this  court,  or  to  prove 
the  loss  of  the  record  thereof,  and  the  con- 


tents and  purport  of  such  record.  And  your 
petitioners  allege  that,  by  reason  of  the 
premises,  they,  are  the  children  and  legal 
heirs  of  said  William  Renton,  deceased,  and 
of  his  wife,  said  Sarah  M.  Renton,  in  man- 
ner and  form  as  aforesaid.  And  they  fur- 
ther allege  that  said  William  Renton,  de- 
ceased, had  no  natural  children  born  to  him 
In  lawful  wedlock,  and  that  your  petitioners 
are  therefore  the  only  children  and  only  le- 
gal heirs  of  said  William  Renton,  deceased. 
And  your  petitioners  further  allege  that  they  1 
are,  and  each  of  them  is,  over  the  age  of 
twenty-one  years."  Upon  this  the  respond- 
ent moved  that  the  petition  be  dismissed, 
because  the  allegations  thereof  as  amended 
were  so  indefinite  and  uncertain  that  the 
precise  nature  of  the  charge  was  not  appar- 
ent, because  the  petition  failed  to  show  the 
time,  place,  and  particular  manner  of  adop- 
tion, and  under  what  law  they  were  adopted 
by  William  Renton,  or  that  they  were  adopt- 
ed at  all,  and  because  they  had  failed  to  com- 
ply with  the  order  of  the  court  requiring 
the  petition  to  be  made  more  definite  and 
certain  in  the  particulars  above  mentioned. 
This  motion  was  sustained  by  the  court, 
and  the  petition  was  dismissed. 

Strictly,  this  appeal  should  involve  only  a 
question  of  practice,  inasmuch  as  the  error 
complained  of  is  that  the  court  dismissed 
the  contest,  Instead  of  striking  out  the  in- 
sufficient allegations  of  adoption,  leaving  the 
remainder  of  the  petition  to  be  tested  by  the 
usual  method  of  demurrer;  and  we  are  by 
no  means  certain  that  the  contention  of  the 
appellants  in  this  respect  is  not  correct  But 
both  sides  of  the  case,  led  on  by  the  appel- 
lants, have  In  their  briefs  presented  the  case 
here,  as  we  presume  it  was  presented  below, 
as  though  a  general  demurrer  had  been  in- 
terposed by  the  respondent.  The  case  has 
been  very  ably  argued  by  both  sides,  and  to 
our  minds  the  law  of  the  case,  as  a  whole,  is 
so  clear  that,  however  we  might  be  inclined 
to  disapprove  of  the  practice  adopted,  we  do 
not  think  it  would  subserve  any  good  pur- 
pose to  reverse  the  order  and  send  It  back, 
only  to  have  the  .case  return  here,  as  It  al- 
most certainly  would,  after  a  demurrer  had 
been  filed  and  disposed  of. 

One  point  which  the  appellants  urge  is 
that,  however  correct  the  action  of  the  court 
may  have  been  with  regard  to  the  allega- 
tions of  adoption,  there  is  yet  left  In  the  case 
a  ground  of  contest  which  was  untouched 
by  the  proceeding  had  for  making  the  peti- 
tion more  specific,  viz.  that  growing  out  of 
the  fact  that  under  the  will  of  1870,  which 
Is  the  only  will  admitted  to  be  genuine  and 
provable,  Mrs.  Renton  was  the  sole  devisee, 
and  the  contestants  would  now  take  the  es- 
tate. The  point  of  the  controversy  upon  this 
subject  Is  the  death  of  Mrs.  Renton  before 
the  decease  of  her  husband.  The  appellants 
contend  that,  under  the  statute  of  this  state, 
a  wife  Is  a  '"relative"  of  her  husband,  so 
that  under  a  will  containing  a  devise  to  her, 
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she  dying  first,  her  heirs  succeed  to  the  es- 
tate as  she  would  have  done  had  she  lived. 
Respondent,  on  the  other  hand,  as  strongly 
contends  that  she  is  not  a  "relative,"  within' 
the  meaning  of  that  law,  and  that,  upon  her 
death  preceding  that  of  her  husband,  the  de- 
vise would  lapse.  Counsel  urge  with  much 
force,  concerning  this  ground  of  contest  and 
the  matter  of  law  involved  therein,  that  there 
has  been  no  such  disposition  of  the  pleading 
as  the  Code  .recognizes,— that  is,  by  demur- 
rer; and  that  had  they  been  given  an  oppor- 
tunity, supposing  a  demurrer  to  this  ground 
of  contest  to  have  been  sustained,  they  might 
have  amended  so  as  to  make  the  petition 
good.  Upon  this  point,  however,  we  think 
It  may  be  taken  for  granted  that  the  truth 
.of  the  matter  is  stated  in  the  petition,  viz. 
that  Mrs.  Renton  did  die  before  her  husband. 
If  so,  no  amendment  could  change  this  fact, 
and  it  Is  not  suggested  that  any  amendment 
could  be  made  which  would  take  away  the 
legal  force  of  the  fact;  and  If  the  state  of 
the  law  be  such  that  the  devise  to  Mrs.  Ren- 
ton, under  the  will  of  1870,  would  have 
lapsed  upon  her  death,  then  no  amendment 
which  could  possibly  be  made  would  avoid 
the  conclusion  reached  by  the  court,  viz.  dis- 
mlssaL  Were  we  of  the  opinion  that  the  peti- 
tion in  any  part  stated  an  interest  appertain- 
ing to  the  contestants,  we  should  treat  the 
motion  to  dismiss  below  as  substantially  a 
demurrer,  and  remand  the  cause  for  further 
proceedings. 

The  interest  of  the  appellants,  as  children 
of  Mrs.  Renton,  In  the  will  of  the  deceased, 
depends  entirely  upon  the  question  whether 
or  not  their  mother  was  a  "relative"  of  the 
testator,  within  the  meaning  of  Gen.  St.  § 
14387.  This  section  reads  as  follows:  "When 
any  estate  shall  be  devised  to  any  child, 
grandchild,  or  other  relative  of  the  testator, 
and  such  devisee  shall  die  before  the  testa- 
tor, leaving  lineal  descendants,  such  descend- 
ants shall  take  the  estate,  real  and  personal, 
as  such  devisee  would  have  done  in  case  he 
had  survived  the  testator."  It  is  conceded 
by  the  appellants  that  courts  have  many 
times,  and  in  fact  almost  uniformly,  held 
that  the  "relative"  meant  by  this  section  does 
not  Include  the  wife  or  any  other  relative 
by  affinity,  but  embraces  only  relatives  by 
consanguinity.  Of  course,  decisions  have 
been  based  upon  the  language  of  the  several 
statutes  passed  upon,  and  the  exact  words 
used  differ  widely;  but  In  none  of  them  do 
we  find  a  stronger  Intimation  from  the  lan- 
guage itself  that  the  relative  mentioned  is  a 
relative  by  consanguinity  than  in  our  own. 
The  use  of  the  words  "child"  and  "grand- 
child," followed  immediately  by  the  word 
"relative,"  would,  we  think,  naturally  lead 
one  without  technical  knowledge  of  the  sub- 
ject to  Infer  that  the  statute  meant  other 
relatives  of  the  same  kind.  A  child  or  grand- 
child Is  the  natural  devisee  of  a  testator,  and, 
when.. the  statute  couples  them  with  an  allu- 
sion to  other  relatives,  it  leads  the  mind  at 


once  to  argue  that  It  Is  other  relatives  to 
whom  the  testator  would  naturally  have  in- 
tended to  devise  his  estate  that  are  meant 

Counsel  argue  with  great  force  and  much 
plausibility  that  In  this  state  a  regard  for 
the  wife  is  so  strongly  displayed  by  the 
statutes  relating  to  descent  and  community 
property  that  a  different  position  should  be 
taken.  The  statutes  of  descent,  it  is  said, 
make  the  wife  an  heir  of  her  husband.  Gen. 
St  §§  1480,  1482,  1495.  But,  while  all  this  is 
true,  we  feel  no  impulse  coming  from  the 
statute  towards  enlarging  Its  provisions.  In 
the  case  of  community  property  the  wife  has 
an  interest  of  her  own,  but  the  law  recog- 
nizes the  right  of  the  husband  to  devise  by 
will  his  Interest  In  the  community  property 
and  his  separate  estate  as  he  may  see  fit,  but 
only  to  the  same  extent  that  the  like  privi- 
lege is  accorded  to  the  wife.  On  the  other 
hand,  this  same  law  undertakes,  by  section 
1467,  to  supply  a  devisee  in  such  chance  cases 
as  the  testator  might  not  have  provided  for 
in  his  will;  and  this  provision  is  as  absolute 
as  any  other.  Upon  a  devise  to  a  child, 
grandchild,  or  other  relative  by  consanguin- 
ity, it  would  be  naturally  supposed  that  a 
testator  would  intend  that  his  property,  upon 
the  death  of  the  devisee  before  his  own 
death,  should  Inure  to  the  benefit  of  the  lin- 
eal descendants  of  his  devisee,  because  sucn 
descendants  would  In  fact  be  his  relatives, 
for  whose  welfare  he  might  be  supposed  to 
have  a  concern  of  like  character,  and  only 
differing  in  degree  from  that  which  he  would 
feel  towards  the  devisee  himself.  But  in  the 
case  of  a  wife,  although  her  husband  might 
acquire  a  great  affection  for  her  children  by 
a  former  husband,  yet  the  rule  contended 
for,  If  established,  would  not  stop  with  her 
children.  She  might  have  had  no  children, 
and  the  husband's  estate,  devised  by  a  will 
leaving  the  whole  to  her,  might,  upon  his 
death,  coming  suddenly  after  that  of  the 
wife,  descend  to  utter  strangers  to  him,  to 
the  deprivation  of  those  for  whom  he  would 
be.  supposed  to  have  the  most  solicitude  after 
his  wife  herself.  The  law  upon  this  subject 
has  been  so  long  and  so  well  settled,  and  it 
Is  so  easily  within  the  power  of  a  testator 
to  change  or  modify  or  renew  a  will,  that, 
notwithstanding  all  that  our  statutes  have  ac- 
complished in  the  way  of  placing  married 
women  upon  a  just  footing  with  regard  to 
the  estates  of  their  husbands,  we  believe 
that  a  change  of  the  kind  suggested  and 
contended  for  by  the  appellants  would  sim- 
ply tend  to  work  an  unsatisfactory  con- 
fusion in  the  domain  of  the  settlement  of  de- 
cedents' estates.  The  leading  cases  upon 
this  subject  are  Esty  v.  Clark,  101  Mass.  36; 
Mann  v.  Hyde,  71  Mich.  278,  39  N.  W.  78; 
Cleaver  v.  Cleaver,  39  Wis.  96;  Prather  v. 
Prather,  58  Ind.  141;  Varrell  v.  Wendell,  20 
N.  H.  432;  DIckins  v.  Railroad,  23  N.  Y.  158; 
Drake  v.  Gllmore,  52  N.  Y.  389;  Kimball  v. 
Story,  108  Mass.  382;  Hop.  Leg.  (2d  Am.  Ed.) 
117. 
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.  The  practice  of  requiring  the  petition  to 
be  made  more  specific  is  justified  by  the  stat- 
ute (Code  Proc.  §  207),  which,  although  It 
was  originally  passed  as  a  part  of  the  Code 
of  Civil  Procedure,  and  not  as  a  part  of  the 
probate  practice  act,  contains  nothing  more 
than  a  statutory  declaration  of  what  courts 
of  general  jurisdiction  may  do,  and  ought 
to  do,  In  all  cases,  in  order  that  parties  may 
be  advised  of  the  issues  which  they  are  re- 
quired to  meet.  The  vital  matter  at  the 
threshold  of  the  contestants'  case  was  that 
they  should  show  that  they  had  an  interest 
In  the  will.  Code  Proc.  f  872.  Without 
such  Interest,  they  had  no  standing  In  the 
court,  either  to  test  the  manner  of  making 
the  will  or  the  condition  of  the  testator's 
mind  when  he  made  It.  They  alleged  that 
they  were  the  children  of  the  testator,  but 
the  respondent  was  In  a  position  to  know  that 
they  were  not  the  natural  children  of  Wil- 
liam and  Sarah  M.  Renton;  and,  having 
brought  that  fact  to  the  knowledge  of  the 
court,  it  was  no  abuse  of  the  court's  discre- 
tion to  require  that  appellants  set  forth  the 
facts  of  their  claim  to  be  the  children  of  the 
testator.  So  far  appellants  do  not  strongly 
criticise  the  action  of  the  court  The  main 
contention  is  that  the  order  to  dismiss  was 
made  as  a  penalty  for  appellants'  failure  to 
specify  particulars  which  they  were  not  able 
to  specify  at  the  time  they  were  called  upon. 
Under  their  oaths,  they  declared  that  they 
had  gone  as  far  as  the  facts  within  their 
knowledge  would  permit,  and  that  they  re- 
lied upon  Investigation  which  they  would 
make  before  the  time  of  the  final  hearing 
to  supply  the  necessary  proofs.  But  the 
statute  does  not  contemplate  such  an  out- 
come of  a  motion  to  make  more  specific,  for 
it  supposes  that  a  pleader  has,  at  the  com- 
mencement of  his  action,  enough  facts  in  his 
possession  to  serve  as  a  basis  for  the  neces- 
sary affirmative  allegations;  not  that  he  Is 
to  be  required  to  plead  his  evidence,  but  that 
he  should  know  and  set  forth  his  ultimate 
facts.  The  ultimate  facts  In  this  instance, 
however,  were  the  law  and  the  manner  of 
the  adoption,  if  it  occurred  in  a  foreign  state, 
and  the  manner  If  it  occurred  in  this  state. 
But  if  we  read  the  amended  petition,  we 
shall  find  that  It  fell  far  short  of  a  suffi- 
cient pleading,  for,  stripped  of  all  else,  It  pre- 
sented but  two  defined  positions:  First,  that 
ad  dp  t  ion  should  be  presumed  by  prescription 
after  the  manner  of  titles  by  adverse  posses- 
sion; second,  that  the  appellants  believed 
they  had  been  legally  adopted  at  some  time 
and  place  not  remembered  or  discovered. 
Had  any  other  sufficient  Interest  been  stated 
in  the  petition,  It  would  have  been  error  to 
dismiss  the  whole  case  because  of  this  failure 
to  sufficiently  specify  the  particulars  of  the 
adoption,  since  there  Is  no  appearance  of 
contumacy  on  the  part  of  the  appellants; 
but  the  court  was  fairly  called  upon  to  test 
the  strength  of  this  portion  of  the  pleading, 
and  it  committed  no  error  In  doing  so.  Prac- 


tically, the  amendment  did  not  specify  any- 
thing, for  it  reduced  the  petition  from  a  cer- 
tain allegation  that  the  appellants  were  the 
children  of  the  testator,  to  the  uncertain  one 
that  they  believed  they  were  his  children  by 
adoption,  or  that  they  ought  to  be  considered 
so  by  reason  of  the  treatment  they  had  re- 
ceived from  their  stepfather  and  the  length 
of  time  which  had  elapsed  since  his  mar- 
riage with  their  mother.  But  the  answer  to 
these  positions  is,  in  the  first  place,  that  adop- 
tion has  never  been  sustained  by  mere  pre- 
sumptions, and  that  the  doctrine  of  title  by 
adverse  possession  is  one  adopted  by  the 
law  for  the  sake  of  quieting  disputes,  and 
not  for  the  purpose  of  furnishing  a  ground 
for  raising  them.  Without  a  statute  or  with- 
out compliance  with  a  statute,  there  is  no . 
such  tiling  in  our  law  as  the  adoption  of 
an  heir.  Adoption  was  not  known  to  the 
common  law,  and  is  a  matter  purely  stat- 
utory. Courts  have  passed  upon  this  ques- 
tion frequently,  and  have  adhered  with  much 
strictness  to  this  rule.  Morrison  v.  Sessions' 
Estate,  70  Mich.  297,  38  N.  W.  249;  Ross 
v.  Ross,  129  Mass.  243;  Tyler  v.  Reynolds, 
53  Iowa,  146,  4  N.  W.  902;  In  re  Estate  of 
Stevens,  83  Cal.  322,  23  Pac.  379;  Ex  parte 
Clark,  87  Cal.  638,  25  Pac  967;  Furgeson 
v.  Jones,  17  Or.  204,  20  Pac.  842;  Schouler, 
Dom.  Rel.  232.  We  hold,  therefore,  that  the 
action  of  .the  court  In  finding  the  amendment 
insufficient,  by  reason  of  its  indeflnlteness 
and  uncertainty,  was  properly  taken,  and 
that,  upon  the  whole  case,  the  order  should 
be  affirmed.  Respondent  will  not  recover  for 
first  36  excess  pages  of  brief. 

DUNBAR,  C.  J.,  and  HOYT  and  SCOTT. 
JJ.,  concur. 

(10  Wash.  555) 

HARRIS  v.  HARRIS  et  a!.«. 

(Supreme  Court  of  Washington.  Jan.  10, 1895.) 

Lost  Will—  Probate— Petition— Evidence— 
Sufficiency. 

1.  Code  Proc.  §  879,  authorizes  the  supe- 
rior court  to  take  proof  of  and  to  establish  a  lost 
or  destroyed  will,  and  provides  that  no  will  shall 
be  allowed  to  be  proved  as  lost  or  destroyed 
unless  it  shall  be  proved  to  have  been  in  exist- 
ence at  testator's  death,  etc.  Held,  that  a  peti- 
tion to  establish  and  probate  a  lost  will  must 
aver  that  it  was  in  existence  when,  testa  tor  died. 

2.  A  petition  to  probate  a  lost  will  which 
avers  that  "said  deceased,  at  the  time  of  his 
death,  left  a  will,"  etc.,  alleges  that  the  will 
was  in  existence  at  the  time  of  testator's  death. 

3.  In  an  action  to  probate  a  lost  will  of  H., 
claimed  to  have  been  attested  by  R.  and  T.,  it 
appeared  that  T.  died  before  the  will  was  pre- 
sented for  probate.  R.  testified  that  H.  request- 
ed him  ana  T.  to  witness  an  instrument  which 
he  declared  was  a  will,  and  as  to  the  circum- 
stances of  the  attestation.  Held,  that  the  due 
execution  of  the  will  was  proved,  under  Code 

'  Proc.  §  865,  which  provides  that  when  one  of 
the  witnesses  to  a  will  shall  be  examined,  and 
the  other  witnesses  are  dead,  such  proof  shall 
be  taken  of  the  handwriting  of  the  parties  and 
of  such  other  circumstances  as  would  be  suffi- 
cient to  prove  such  will. 

x  Rehearing  pending. 
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4.  It  appeared  that  the  copy  of  a  will 
proposed  for  probate  was  taken  from  the  rec- 
ords in  the  probate  judge's  office,  where  petition- 
er claimed  the  original  was  recorded;  that  such 
record  was  in  the  handwriting  of  T.,  a  deceased 
attesting  witness  of  the  will;  that  after  the  will 
was  made  testator  went  from  Washington  to 
California,  where  he  died:  and  that  after  he 
died  the  will  could  not  be  fonnd.  There  was  no 
evidence  of  revocation.  There  was  evidence 
that  testator  stated  many  times  during  the  last 
year  or  two  of  his  life,  in  the  latter  state,  that 
he  had  a  will  "up  North,"  and  that  he  had  it 
recorded.  Two  weeks  before  he  died  he  stated 
to  his  nurse  that  he  had  a  will;  that  it  was  re- 
corded up  North;  and  that  he  left  his  property 
up  North  to  his  nephew.  It  was  not  claimed 
that  he  ever  made  any  other  will  than  that  wit- 
nessed by  R.  Held,  that  a  finding  of  the  trial 
court  that  such  will  was  in  existence  and  unre« 
voked  When  testator  died  should  not  be  dis- 
turbed. 

5.  Under  Code  Proc  |  879,  which  provides 
that  no  will  shall  be  allowed  to  be  proved  as  a- 
lost  or  destroyed  will  "unless  its  provisions  shall 
be  clearly  and  distinctly  proved  by  at  least 
two  credible  witnesses,"^  the  evidence  of  only 
one  witness  who  ever  saw  the  alleged  will,  and 
who  did  not  read  it  when  he  saw  it,  is  not  suffi- 
cient toprove  the  provisions  of  the  will. 

6.  The  word  "witnesses"  in  such  statute 
means  "persons,"  and  not  documents  or  writ- 
ings. 

Appeal  from  superior  court,  Whatcom  coun- 
ty; James  EL  Detrick,  Judge  pro  tern. 

Action  by  Benjamin  F.  Harris  against 
Edwin  A.  Harris  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

Kerr  &  McCord,  for  appellants.  Bruce, 
Brown  &  Cleveland,  for  respondent 

ANDERS,  J,  This  was  a  proceeding  In- 
stituted by  the  respondent,  in  the  superior 
court  of  Whatcom  county,  to  establish  and 
probate  a  lost  will.  The  material  allega- 
tions of  the  petition,  briefly  stated,  are  that 
Daniel  J.  Harris  died  at  Los  Angeles,  in  the 
state  of  California,  on  or  about  August  19, 
1890,  leaving  an  estate  in  the  city  of  Fair- 
haven,  Wash.,  consisting  of  certain  town 
lots,  which  are  specifically  described;  that 
"said  deceased,  at  the  time  of  his  death,  left 
a  will,  bearing  date  the  6th  day  of  April, 
1871,  which  your  petitioner  alleges  to  be  the 
last  will  and  testament  of  said  deceased"; 
that  said  will  Is  in  writing,  and  was  signed 
by  the  deceased,  and  attested  by  two  wit- 
nesses, who,  at  his  request,  subscribed  their 
names  to  the  said  will  in  the  presence  of 
said  testator  and  of  each  other;  that  the 
original  will  has  been  lost,  and  cannot  be 
found,  and  that  a  copy  thereof  is  annexed 
to  the  petition,  and  presented  in  lieu  of 
said  original  will;  that  the  petitioner,  Benja- 
min F.  Harris,  is  named  in  said  instrument 
as  the  sole  devisee  under  said  will;  and  that 
the  property  described  In  the  petition  as  that 
left  by  the  said  testator  at  the  time  of  his 
death  was  a  part  of  donation  claim  No.  420, 
described  in  said  will.  The  next  of  kin  and 
heirs  at  law  of  the  deceased  interposed  a 
demurrer  to  the  petition,  on  the  ground  that 
the  same  did  not  state  facts  sufficient  to  con- 


stitute a  cause  of  action.  This  demurrer  was 
overruled  by  the  court,  and  exception  taken 
and  allowed.  An  answer  was  thereupon  fil- 
ed, denying  each  and  every  allegation  of 
the  petition,  except  that  the  parties  named 
therein  are  the  next  of  kin  and  heirs  of  the 
said  Daniel  J.  Harris,  and  that  the  property 
belonging  to  the  said  testator  is  properly  set 
forth  and  described  in  the  petition.  The 
cause  was  tried  by  a  special  judge,  and  the 
court,  after  hearing  the  testimony,  filed  its 
findings  of  fact  and  conclusions  of  law,  and 
entered  a  decree  establishing  the  will  and 
admitting  it  to  probate.  From  this  judg- 
ment the  contestants  appealed  to  this  court. 

Our  statute  (Code  Proc.  §  879)  provides 
that  "whenever  any  will  be  lost  or  destroy- 
ed, by  accident  or  design,  the  superior  court 
shall  have  power  to  take  proof  of  the  ex- 
ecution and  validity  of  the  will  and  to  estab- 
lish the  same,  notice  to  persons  interested 
having  first  been  given;  such  proof  shall  be 
reduced  to  writing  and  signed  by  the  wit- 
nesses. But  no  will  shall  be  allowed  to  be 
proved  as  a  lost  or  destroyed  will,  unless  the 
same  shall  be  proved  to  have  been  in  exist- 
ence at  the  time  of  the  death  of  the  testator, 
or  be  shown  to  have  been  fraudulently  de- 
stroyed in  the  lifetime  of  the  testator,  nor 
unless  its  provisions  shall  be  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  wit- 
nesses." 

The  appellants'  first  contention  is  that  the 
court  erred  In  overruling  their  demurrer  to 
the  petition.  The  point  here  made  is  that  it 
does  not  allege  that  the  will  was  in  exist- 
ence at  the  time  of  the  death  of  the  testator, 
or  that  it  was  fraudulently  destroyed  in  his 
lifetime,  and  that,  therefore,  no  proof  was 
admissible  to  sustain  the  finding  of  the  court 
that  the  will  was  In  existence  at  the  testa- 
tor's death.  A  fraudulent  destruction  of  the 
alleged  will  is  not  claimed  by  the  respondent, 
and  it  was  therefore  not  necessary  to  allege 
such  destruction.  But  it  was  necessary,  in 
order  to  establish  the  Instrument  as  a  lost 
will,  to  aver  In  the  petition  that  it  was  in 
existence  at  the  time  of  the  death  of  the 
testator  (Estate  of  Kidder,  57  Cal.  282); 
and  this,  we  think,  the  petitioner  substan- 
tially did  when  he  alleged  that  "said  de- 
ceased, at  the  time  of  his  death,  left  a  will 
which  your  petitioner  alleges  to  be  the  last 
will  and  testament  of  said  deceased."  Say- 
ing that  the  deceased  "left  a  will"  when  be 
died  was  equivalent  to  saying  that  the  will 
was  in  existence  at  that  time.  The  objec- 
tion to  the  sufficiency  of  the  petition  is  there- 
fore not  well  founded. 

But  it  is  insisted  by  appellants  that,  even 
though  the  petition  may  be  deemed  sufficient, 
the  judgment  must  be  reversed,  for  the  rea- 
sons (1)  that  the  proposed  will  was  not 
shown  to  have  been  executed  in  compliance 
with  the  statute;  (2)  that,  if  properly  ex- 
ecuted, It  was  not  proved  that  the  will  was 
in  existence  at  the  time  of  the  death  of  the 
testator;  and  (3)  that  its  provisions  were  not 
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clearly  and  distinctly  proved  by  at  least  two 
credible  witnesses,  as  required  by  law.  The 
statute  concerning  the  execution  of  wills 
(1  Gen.  St.  S  1459)  declares  that  "every  will 
shall  be  in  writing,  signed  by  the  testator 
or  testatrix,  or  by  some  other  person  under 
his  or  her  direction  in  his  presence,  and  shall 
be  attested  by  two  or  more  competent  wit- 
nesses, subscribing  their  names  to  the  will 
in  the  presence  of  the  testator."  As  to  how 
wills  shall  be  proved  undercircumstances  like 
those  in  the  present  case,  the  statutory  pro 
vision  is  as  follows:  "When  one  of  the  wit- 
nesses to  such  will  shall  be  examined,  and 
the  other  witnesses  are  dead,  *  *  *  then 
such  proof  shall  be  taken  of  the  handwriting 
of  the  testator,  and  of  the  witnesses  dead, 
*  *  *  and  of  such  other  circumstances  as 
would  be  sufficient  to  prove  such  will."  Code 
Proc.  §  865.  It  seems  reasonably  certain 
from  the  evidence  in  the  record  that  Daniel 
J.  Harris  made  a  will  on  or  about  the  time 
alleged  in  the  petition,  and  that  it  was  in 
writing,  and  was  signed  by  him,  and  attest- 
ed by  Henry  Roeder  and  J.  O.  Turner,  who 
subscribed  their  names  to  the  will  in  the 
presence  of  said  testator,  and  at  his  re- 
quest The  witness  Turner  died  prior  to  the 
time  of  the  presentation  of  the  will  for 
probate,  but  Mr.  Roeder  testified  that  Har- 
ris requested  him  and  Turner  to  witness  an 
instrument,  which  he  declared  was  a  will; 
that  the  transaction  occurred  at  the  court- 
house, In  the  office  of  Turner,  who  was  then 
county  auditor  and  clerk  of  the  probate 
court;  that  he  saw  Harris  sign  the  instru- 
ment; and  that  he  and  Turner  both  signed 
it  as  witnesses,  In  the  presence  of  said  Har- 
ris and  of  each  other.  Inasmuch  as  our  stat- 
utes make  no  special  provision  as  to  proving 
lost  wills,  it  is  fair  to  presume  that  the  legis- 
lature intended,  by  the  general  language 
used  In  the  section  of  the  statute  above  quot- 
ed, that  the  execution  of  all  wills  should  be 
proved  In  the  manner  therein  specified,  with- 
out  regard  to  whether  they  are  actually  be- 
fore the  court  when  the  proof  Is  offered  or 
not.  At  all  events,  we  must  conclude  that 
it  was  not  the  legislative  intention  to  per- 
mit wills  alleged  to  be  lost  to  be  proved  by 
evidence  less  cogent  and  satisfactory  than 
that  required  to  establish  the  validity  of 
such  instruments  when  they  are  in  the  pres- 
ence of  the  court,  and  subject  to  inspection 
and  examination.  But  we  think  the  require- 
ments of  the  statute  were  substantially  com- 
piled with  in  this  Instance.  When  the  wit- 
ness Roeder  saw  Daniel  J.  Harris  and  the  at- 
testing witness  Turner  sign  an  instrument 
whicli  the  former  declared  to  be  his  will,  and 
which,  in  the  absence  of  countervailing  tes- 
timony, may  be  deemed  to  be  such  will,  he 
necessarily  saw  and  knew  the  handwriting 
of  the  testator  and  of  the  "witness  dead." 
And  this,  with  the  attendant  circumstances, 
was  sufficient  to  establish  the  fact  that  the 
said  Harris  made  a  will  at  that  time. 
It  is  claimed  by  the  respondent  that  this 


will  was,  Immediately  after  its  execution, 
recorded  In  the  office  of  the  probate  judge  of 
the  county,  in  conformity  to  the  practice 
then  prevailing;  and  the  fact  appears  to  be 
that  the  copy  of  the  will  proposed  for  pro- 
bate was  taken  from  the  records  in  that  of- 
fice, and  that  this  record  is  in  the  handwrit- 
ing of  Turner,  one  of  the  witnesses  who 
signed  the  will  that  Roeder  also  signed  as  a 
witness,  and  purports  to  have  been  made 
April  6,  1871,  the  date  of  the  will.  There  is 
no  evidence  whatever  in  the  record -tending 
to  show  that  the  decedent  ever  made  any 
other  will  than  that  witnessed  by  Roeder, 
and  it  is  not  here  claimed  by  any  one  that 
he  did.  Was  that  will  proved  to  have  been 
in  existence  at  the  time  of  the  death  of  the 
testator?  It  is  insisted  by  the  learned  coun- 
sel for  the  respondent  that  the  evidence 
abundantly  and  clearly  shows  that  It  was, 
and  fully  justifies  the  finding  of  the  court 
upon  that  proposition.  The  language  of  the 
statute,  as  we  have  seen,  Is  that  "no  will 
shall  be  allowed  to  be  proved  as  a  lost 
*  *  *  will  unless  the  same  shall  be  proved 
to  have  been  In  existence  at  the  time  of  the 
death  of  the  testator,"  etc.  And  It  would 
seem  that  this  language  implies  that  the  bur- 
den of  proving  the  existence  of  a  lost  will, 
at  the  time  of  the  testator's  death,  rests  pri- 
marily upon  him  who  offers  such  a  will  for 
probate.  Of  course,  affirmative  testimony 
is  not  absolutely  necessary  in  order  to  estab- 
lish that  fact.  Like  other  facts,  it  may  be 
properly  shown  by  circumstantial  evidence. 
Schultz  v.  Schultz,  35  N.  Y.  653.  In  this 
case  it  was  shown  by  the  respondent  that 
the  will  sought  to  be  proved  could  not  be 
found  after  the  testator's  death;  In  other 
words,  that  it  had  been  lost.  He  did  not 
claim  or  attempt  to  prove  that  it  was  fraud- 
ulently destroyed  in  the  lifetime  of  the  tes- 
tator.' But  he  asserts  that  the  facts  and 
circumstances  in  the  case  conclusively  show 
that  the  will  was  In  existence  when  the  tes- 
tator died,  and  that  there  is  nothing  in  the 
evidence  from  which  a  contrary  conclu- 
sion can  be  legitimately  drawn.  There  is  no 
direct  evidence  that  the  will  was  ever  re- 
voked by  the  testator;  but  the  appellants 
contend  that  the  fact  that  it  could  not  be 
found  after  his  death  raised  a  strong  pre- 
sumption that  it  was  destroyed  by  him,  with 
the  intention  to  revoke  it,  and  that  that  pre- 
sumption was  not  overcome,  in  this  instance, 
by  adequate  proof.  That  the  law  presumes 
that  a  will  proved  to  have  been  in  existence, 
and  not  found  at  the  death  of  the  testator, 
was  destroyed  by  him  animo  revocandl,  is 
not  disputed  by  counsel  for  the  respondent; 
but  it  is  insisted  that  the  evidence  discloses 
the  fact  that  this  particular  will  was  not  re- 
voked by  the  testator,  and  that  the  contrary 
presumption,  arising  from  a  failure  to  find 
it,  was  fairly  rebutted.  This  presumption 
of  revocation  cannot  be  invoked,  or,  rather, 
is  overcome  and  rebutted,  where  it  appears 
that  the  testator,  after  the  execution  of  the 
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will,  deposited  it  with  a  custodian,  and  did 
not  thereafter  have  It  in  his  possession,  or 
hare  access  to  it  Schultz  v.  Schultz,  supra. 
And  it  is  claimed,  and  the  trial  judge  .so 
found,  that  this  will  was  deposited  with  the 
eounty  auditor  for  safe-keeping.  There  is 
but  little,  if  any,  testimony  to  that  effect, 
but  the  testator  did  say  to  certain  witnesses, 
in  California,  that  he  had  a  will  "up  north," 
meaning  in  Washington,  and  that  he  had  It 
recorded;  so  that,  in  case  he'  should  lose  it, 
the  will  would  be  of  record  there,  and  there 
would  be  no  dispute  about  it  He  made 
these  statements,  in  effect,  many  times  dur- 
ing the  last  year  or  two  of  his  life;  and, 
about  two  weeks  before  he  died,  he  stated  to 
his  nurse  that  he  had  a  will;  that  it  was  re- 
corded up  north;  that  he  left  his  property 
up  north  to  his  nephew.  Now,  if  it  be  true 
that  the  testator  left  his  will  in  this  state 
when  he  went  to  California,  in  1888  or  J.889, 
and  that,  as  he  said,  it  was  still  here  two 
weeks  prior  to  his  death,  it  is  reasonably  cer- 
tain that  it  was  not  destroyed  by  him, 
whether  it  was  left  in  the  custody  of  the 
auditor  or  not  We  are  therefore,  in  view 
of  all  the  evidence,  unwilling  to  disturb  the 
finding  of  the  court  that  the  will  was  in  ex- 
istence and  unrevoked  at  the  testator's 
death. 

But  we  are  constrained  to  reverse  the  judg- 
ment upon  another  ground;  namely,  that 
the  provisions  of  the  will  were  not  proved  as 
required  by  law.  Were  it  not  for  the  ex- 
press provisions  of  our  own  statute,  we  would 
have  but  little  difficulty  in  sustaining  the 
conclusion  reached  by  the  trial  court  upon 
the  point  now  under  consideration,  upon  em- 
inently respectable  authority.  It  has  been 
held,  in  the  absence  of  a  controlling  statute, 
that  in  cases  like  the  present  the  declara- 
tions of  the  testator  are  admissible  as  proof 
of  the  contents  of  the  will.  Beach,  Wills,  § 
73;  Sugden  v.  Lord  St.  Leonards,  1  Prob. 
Div.  154.  But  the  legislature  of  this  state 
has  said  that  no  will  shall  be  allowed  to  be 
proved  as  a  lost  will  unless  its  provisions 
shall  be  clearly  and  distinctly  proved  by  at 
least  two  credible  witnesses.  This  language 
Is  mandatory,  and  cannot  be  disregarded  by 
the  courts.  There  is  but  one  witness  in  this 
case  who,  according  to  the  evidence,  ever 
saw  the  will  sought  to  be  proven,  and  that 
is  Mr.  Boeder;  and  he  says  he  never  saw  it 
after  he  signed  it  as  a  witness,  and  did  not 
read  it  at  that  time.  He  further  states  that 
he  had  no  knowledge  of  the  contents  of  the 
instrument  which  he  signed,  except  what  he 
subsequently  learned  from  conversations 
with  the  decedent  and  from  an  examination 
of  the  recorded  instrument  There  is  abso- 
lutely no  proof  of  the  provisions  of  the  will 
except  -the  declarations  of  the  decedent  if  we 
exclude  the  alleged  record  from  our  consid- 
eration, which  we  are  obliged  to  do,  if  for 
no  other  reason,  because  it  is  not  proved  to 
be  a  correct  copy.  In  New  York  the  stat- 
ute, which  is  otherwise  like  ours,  provides 


that  a  correct  copy  of  a  will  shall  be  equiva- 
lent to  one  witness  in  proving  its  provisions. 
Knapp  v.  Knapp,  10  N.  Y.  278.  But  here 
we  have  no  such  provision,  and  even  a  copy 
proved  to  be  correct  would  not  take  the 
place  of  a  credible  witness.  The  term  "wit- 
ness," as  used  in  the  statute,  evidently 
means  a  person  who  is  sworn  and  testifies  In 
a  cause,  and  not  a  document  or  paper 
merely. 

There  is  no  merit  In  appellants'  remaining 
objection,  but  for  the  error  indicated,  the 
judgment  must  be  reversed;  and  it  is  so 
ordered.  « 

DUNBAR,  C.  J.,  and  HOYT  and  STILES, 
JJ.,  concur. 

(10  Wash.  570) 
SPINNING  v.  ALLEN  et  al. 
(Supreme  Court  of  Washington.   Jan.  10, 1895.) 
Husband  and  Wifb— Community  Debts  —  Guar- 
anty by  Husband— Liability  of  Com- 
munity Property. 

1.  Liability  incurred  by  a  stockholder  of  a 
corporation  on  his  guaranty  of  payment  for 
goods  sold  to  the  corporation  is  his  separate 
debt,  and  not  a  community  debt 

2.  Under  Hill's  Code,  §  1413,  providing 
that  neither  spouse  shall  be  liable  for  the  sepa- 
rate debts  of  the  other,  community  property 
is  not  subject  to  sale  to  satisfy  a  debt  in- 
curred by  the  husband  as  surety. 

Hoyt  and  Stiles,  JJ.,  dissenting. 

Appeal  from  superior  court,  Pierce  coun- 
ty; Emmett  N.  Parker,  Judge. 

Action  by  Sarah  A.  Spinning  against  H.  F. 
Allen  and  C.  F.  Lewis,  as  partners,  and  A. 
G.  Matthews,  sheriff.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed. 

Taylor  &  McKay,  for  appellant  Sharp- 
stein  &  Blattner,  for  respondents. 

SCOTT,  J.  Frank  R  Spinning,  the  hus- 
band of  the  plaintiff,  was  a  stockholder  in 
the  Hastie  Lumber  Company,  a  corporation 
organized  and  doing  business  in  this  state. 
On  June  13,  1892,  he  delivered  to  one  N.  M. 
Singleton  the  following  instrument:  "Messrs. 
Allen  &  Lewis,  Portland,  Org.— Dear  Sirs: 
The  bearer,  N.  M.  Singleton,  visits  Portland 
for  the  purpose  of  purchasing  supplies  for 
the  Hastie  Lumber  Company,  of  Puyallup, 
Washington.  I  will  guarantee  the  payment 
of  goods  sold  to  them  until  further  notice. 
Please  keep  me  advised  of  the  amount  of 
goods  sold  to  them,  and  oblige,  yours,  truly, 
Frank  R.  Spinning."  Thereafter  Allen  & 
Lewis  sold  to  the  Hastie  Lumber  Company 
goods  to  the  amount  of  about  $1,000,  and, 
the  company  failing  to  pay  therefor,  suit  was 
brought  against  said  Frank  R.  Spinning  on 
his  guaranty,  and  he  suffered  judgment  to  go 
against  him  by  default  An  execution  was 
issued  thereon,  and  levied  upon  a  certain 
tract  of  land  which  was  the  community  prop- 
erty of  the  plaintiff  and  her  husband;  and 
this  action  was  brought  to  enjoin  the  sale. 
Judgment  was  rendered  against  the  plaintiff, 
and  this  appeal  was  taken. 
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The  conclusion  at  which  we  have  arrived 
with  reference  to  two  of  the  questions  in- 
volved decides  the  case  in  favor  of  the  plain- 
tiff, and>  it  is  unnecessary  to  pass  upon  oth- 
ers which  are  raised.  The  first  one  is  as  to 
the  character  of  the  debt  The  plaintiff  con- 
tends that  said  Frank  R.  Spinning  was  sim- 
ply a  surety  of  the  Hastie  Lumber  Company, 
and  therefore  the  debt  contracted  must  be 
considered  as  his  separate  debt;  while  the 
respondents  contend  that  the  community 
should  be  held  upon  the  said  guaranty,  and 
that  said  debt  should  not  be  considered  as  a 
separate  debt  of  said  Frank  R.  Spinning,  on 
the  ground  that  he  was  a  stockholder  in  said 
corporation.  We  are  of  the  opinion  that  said 
debt  must  be  considered  as  the  separate 
debt  of  Frank  R.  Spinning,  notwithstanding 
the  fact  that  he  was  such  a  stockholder,  as 
the  corporation  was  really  a  third  and  inde- 
pendent party.  There  was  no  individual  lia- 
bility upon  the  part  of  said  Frank  R.  Spin- 
ning for  any  debt  incurred  by  the  corpora- 
tion, and  the  pledge  of  his  Individual  credit 
in  guarantying  the  debt  of  the  corporation 
as  aforesaid  was  the  assumption  of  a  new, 
independent,  and  additional  liability  for  and 
in  the  interests  of  such  a  third  party. 

The  contract  being  one  of  suretyship,  of 
course  the  Judgment  stands  upon  the  same 
footing,  and  the  further  question  is  presented 
as  to  whether  community  real  estate  can  be 
held  on  a  judgment  obtained  upon  a  contract 
of  suretyship  entered  into  by  the  husband. 
We  have  held  that  debts  contracted  by  the 
husband  in  carrying  on  a  business  which  is 
prosecuted  in  the  Interests  of  the  community 
are  community  debts,  on  the  ground  that,  as 
the  community  receives  the  benefits  of  such 
a  business,  it  should  be  held  liable  for  the 
losses.  But  we  have  never  held  the  com- 
munity real  estate  liable  for  a  suretyship 
debt  1  Hill's  Code,  §  1413.  expressly  pro- 
vides that  neither  spouse  shall  be  liable  for 
the  separate  debts  of  the  other.  When  the 
'community  is  not  liable  for  a  debt  contracted 
by  the  husband  concerning  his  separate  prop- 
erty, for  which  he  receives  a  consideration, 
how  can  it  be  said  that  the  community 
should  be  held  for  a  debt  contracted  where 
there  was  no  consideration  received  or  Im- 
plied, moving  to  either  the  husband  separate- 
ly or  to  the  community,  as  in  the  case  of  a 
suretyship,  where  the  consideration  moves, 
and  is  intended  to  move,  entirely  to  a  third 
party?  Certainly  there  can  be  no  presump- 
tion in  any  way  that  the  community  is  or 
could  be  benefited  by  the  husband's  becom- 
ing a  surety.  There  would  be  much  more 
reason  in  holding  the  community  where  the 
husband  contracts  a  separate  debt  for  which 
he  receives  a  consideration,  for  indirectly  the 
wife  or  the  community  might  receive  some 
benefit  therefrom.  But  the  statute  aforesaid 
cuts  off  any  such  liability.  It  would  be  go- 
ing a  step  beyond  this  to  hold  the,  communi- 
ty responsible  on  a  suretyship  debt  contract- 
ed by  the  husband.  Reversed. 


DUNBAR,  C.  J.,  and  ANDERS,  J.,  concur. 

HOYT  and  STILES,  J  J.  (dissenting).  We 
think  that  the  debt  was  created  in  the  Inter- 
est of  the  community,  and  for  that  reason 
are  compelled  to  dissent 


(10  Wash.  57$) 

HUGGINS  v.  MILWAUKEE  BREWING 
CO.i 

(Supreme  Court  of  Washington.    Jan.  11, 
1895.) 

Actios  against  Corporation  —  Refusal  to 
Transfer  Stock  —  Conversion  —  Identity  or 
Corporation— Review  on  Appeal  —  Question 
not  Raised  Below— Res  Judicata. 

1.  In  an  action  against  a  corporation,  for 
refusal  to  transfer  stock  on  the  books  of  the 
company,  as  for  a  conversion  of  the  same,  it  ap- 
peared that  defendant  was  organized  a  few 
years  after  the  corporation  which  issued  the 
stock  in  suit,  using  the  same  name  as  the  other 
corporation,  the  capital  stock  being  of  the  same 
amount,  and  purchased  the  property  of  the  older 
corporation,  and  continued  in  the  same  busi- 
ness, using  the  same  offices,  but  it  did  not  ap- 
pear that  the  stockholders  in  the  two  corpora- 
tions were  the  same.  Held  that  owing  to  the 
form  of  the  action,  a  judgment  for  plaintiff 
was  erroneous. 

2.  An  estoppel  by  a  former  judgment  can- 
not be  urged  for  the  first  time  on  appeal  as 
ground  for  sustaining  a  judgment 

Dunbar,  C.  J.,  dissenting. 

Appeal  from  superior  court  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  Edward  Huggins  against  the 
Milwaukee  Brewing  Company  to  recover  for 
refusal  of  defendant  to  transfer  upon  the 
company's  books  certain  shares  of  its  stock 
purchased  by  plaintiff.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Reversed. 

O'Brien  &  Robertson  and  Hugh  Farley,  for 
appellant  Hoxle  &  Richardson,  for  respond- 
ent 

STILES,  J.  The  complaint  In  this  action 
averred  the  existence  of  appellant  as  a  do- 
mestic corporation,  at  all  the  times  therein 
mentioned;  the  commencement  of  a  suit  by 
the  National  Bank  of  Commerce  of  Tacoma 
against^.  S.  Loeb  et  al.  (impleading  the  Mil- 
waukee Brewing  Company),  April  21,  1893, 
for  the  recovery  of  a  judgment  against  said 
Loeb  and  two  others  of  the  individual  de- 
fendants, on  their  promissory  note,  and  the 
foreclosure  of  a  pledge  of  60  shares  of  stock 
In  the  Milwaukee  Brewing  Company,  collat- 
eral to  said  note;  the  recovery  of  judgment 
In  the  suit  mentioned,  September  6,  1893;  the 
sale  of  the  stock,  upon  execution,  to  the 
plaintiff,  September  22,  1893;  the  presenta- 
tion of  the  stock,  accompanied  by  a  sheriffs 
bill  of  sale,  in  November,  1893,  to  the  presi- 
dent and  secretary  of  the  Milwaukee  Brew- 
ing Company,  at  its  office,  and  a  demand  for 
the  transfer  of  the  shares  on  the  books  of  the 
company;  the  refusal  of  the  Milwaukee  Brew- 

i  Rehearing  pending. 
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ing  Company  to  make  the  transfer;  and 
plaintiff's  damage  in  the  sum  of  $6,600,  the 
alleged  value  of  the  stock  at  the  date  of  the 
demand.  Prayer  for  damages  In  the  sum 
named.  The  fifth  paragraph  contained  an 
averment  that  the  decree  obtained  by  the 
National  Bank  of  Commerce  "adjudged  that 
said  certificate  represented  sixty  shares  of 
the  capital  stock  of  the  said  Milwaukee  Brew- 
ing Company." 

The  answer  of  the  defendant  was  a  spe- 
cific denial  of  all  the  allegations  of  the  com- 
plaint, except  those  averring  its  own  corpo- 
rate existence.  During  the  progress  of  the 
trial  the  plaintiff  was  allowed  to  amend"  by 
adding  an  allegation  that  the  stock  which 
was  the  subject  of  the  former  action  was 
stock  of  the  defendant  corporation,  duly  is- 
sued to  the  person  named  therein  as  the  own- 
er thereof.  Defendant  denied  generally.  There 
was  judgment  for  plaintiff  for  $1,320. 

At  the  trial  the  plaintiff  produced  the  rec- 
ord in  the  former  case,  and  the  certificates 
of  stock,  accompanied  by  the  sheriff's  bill  of 
sale,  and  offered  testimony  tending  to  show 
a  demand  that  the  stock  be  transferred  to 
him,  which  was  met  by  a  refusal,  and  that 
the  stock  was  of  a  certain  value.  There 
were  two  certificates  purporting  to  be  duly- 
issued  certificates  for  stock  in  the  Milwaukee 
Brewing  Company.  One  of  the  certificates 
was  numbered  3,  and  dated  June  22,  1891. 
The  other  was  numbered  7,  and  dated  Janu- 
ary 1,  1882.  The  first  was  issued  to  Sam  S. 
Loeb;  the  second,  to  B.  Loeb.  Upon  the 
face  of  the  certificates  was  printed,  "Trans- 
ferable only  upon  the  books  of  the  company 
by  the  indorsement  of  this  certificate,  and 
its  surrender  to.  the  secretary."  Printed  upon 
the  back  of  each,  was  the  usual  blank  assign- 
ment and  power  of  attorney  to  transfer, 
which  had  been  signed  by  the  person  named 
ia  the  certificate  as  entitled  to  the  shares. 
The  certificates  contained  the  legend:  "Capi- 
tal stock,  $35,000.  350  shares,  $100  each." 
Sam  S.  Loeb  signed  the  certificates  as  presi- 
dent, and  A.  Weinberg  as  secretary.  The 
seal  of  the  corporation  attached  contained  the 
words,  "Milwaukee  Brewing  Company,  incor- 
porated May,  1881."  The  plaintiff  offered  no 
evidence  tending  to  show  the  existence  of  the 
corporation  which  issued  the  stock  certifi- 
cates; choosing,  it  seems,  to  rest  upon  mat- 
ters hereafter  alluded  to  to  sustain  his  posi- 
tion that  the  defendant  corporation  was  re- 
sponsible for  the  existence  of  the  certificates, 
and  for  the  reliance  of  the  National  Bank  of 
Commerce  and  himself  thereon.  The  de- 
fendant, however,  was  not  incorporated  un- 
til February  24,  1893,  and  hence  arose  the 
complications  of  the  case.  The  defendant 
admitted  that  in  1881  there  was  a  company 
acting  under  the  name  of  the  Milwaukee 
Brewing  Company,  of  which  Loeb  was  presi- 
dent and  Weinberg  secretary,  doing  business 
in  Tacoma,  and  issuing  stock;  that  defendant 
has  the  same  name,  occupies  the  same  office, 
carries  on  the  same  business,  has  the  same 


amount  of  stock  as  the  other  company,  and 
has  acquired  its  property.  It  was  not  ad- 
mitted that  the  stockholders  in  the  defeudant 
company  were  the  same,  and  it  was  shown 
that  the  defendant  had  not  issued  tiny  of  its 
Btock.  It  was  not  shown  that  either  Sam  S. 
Loeb  or  B.  Loeb  was  a  stockholder  in  the 
present  company,  or  that  either  of  them  had 
any  interest  in  such  company  which  would 
entitle  them  to  stock,  when  issued.  Neither 
was  it  shown  by  what  means  the  present 
company  had  acquired  the  property  of  its 
namesake.  Under  this  state  of  the  evidence, 
the  court  below  declared  that  it  would  hold 
the  appellant  responsible  for  the  acts  of  the 
former  company  in  Issuing  this  stock,  and 
for  all  its  acts,  for  the  purposes  of  this  case, 
and  instructed  the  jury  that  it  might  Cud  a 
vwdict  for  the  value  of  the  stock  at  the  date 
of  the  demand  made  for  a  transfer.  Other 
appropriate  instructions  were  given,  but  it  is 
not  necessary  to  refer  to  them  particularly. 

We  think  it  may  be  fairly  assumed  from 
the  attitude  of  the  respondent  in  tills  and 
the  former  case,  and  from  all  the  facts  ap- 
pearing in  the  record,  that  there  was  a 
Milwaukee  Brewing  Company,  organized 
in  May,  1891,  which  was  at  least  a  de  facto 
corporation,  so  far  as  the  bank  and  respond- 
ent were  concerned.  Whether  it  was  a  cor- 
poration de  Jure  or  not  is  left  by  this  rec- 
ord entirely  to  conjecture.  It  was  that  cor- 
poration which  Issued  these  certificates,  and 
it  was  with  that  corporation,  and  none  oth- 
er, that  the  Loebs  had  their  conn-act,  for  the 
violation  of  which,  in  refusing  to  transfer 
stock,  they  or  their  assignees  could  maintain 
an  action  at  law,  as  some  authorities  hold, 
for  damages,  as  for  a  conversion,  to  the  full 
value  of  the  stock.  Cook,  Stock,  Stockh.  & 
Corp.  Law,  I  389.  Whether  a  rule  giving  to 
stockholders  in  a  corporation  such  a  privi- 
lege would  have  to  be  upheld  in  this  state,  we 
need  not  now  decide.  But  granting  that  It  is 
a  rule  so  firmly  established  in  the  law  that  its 
enforcement  could  be  Justly  required,  under 
our  statutes  governing  corporations,  we  are 
strongly  convinced  that  it  is  a  harsh  and  dan- 
gerous rule,  the  application  of  which  ought  not 
to  be  extended  beyond  those  cases  where  there 
is  a  clear  legal  right  on  the  part  of  the  assignee 
of  stock  certificates  to  have  a  transfer.  Does 
this  case  present  a  state  of  facts  calling  for 
such  a  remedy?  In  the  first  place,  the  orig- 
inal complaint,  with  apparent  studiousness, 
avoided  any  allegation  to  the  effect  that  the 
Milwaukee  Brewing  Company,  60  shares  of 
whose  stock  had  been  acquired  by  the  plain- 
tiff, was  the  defendant  company,  and  it  was 
not  until  the  court  threatened  to  sustain  a 
motion  for  a  nonsuit  on  the  ground  that  there 
was  neither  allegation  nor  proof  of  the  char- 
acter mentioned  that  an  amendment  was 
made  covering  the  ground.  Still  no  proof 
was  offered,  and  It  was  not  until  after  the  de- 
fendant admitted  that  its  name,  amount  of 
stock,  place  of  residence,  and  character  of 
business  were  the  same  as  that  of  the  former 
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company,  and  that  It  had  acquired  the  prop- 
erty of  the  former  company,  although  It  was 
Incorporated  nearly  two  years  later,  and  with 
different  stockholders,  that  the  court  an- 
nounced that  the  personnel  of  the  stockhold- 
ers would  make  no  difference,  and  that  It 
should  hold  the  defendant  "responsible"  for 
the  acts  of  the  former  company  in  issuing  the 
stock.  This  theory  of  responsibility  was  not 
the  theory  upon  which  the  action  was 
brought  and  the  complaint  framed,  and  we 
are  constrained  to  believe  that  it  was  the 
similarity  of  names,  rather  than  anything 
else,  which  led  to  its  adoption.  For  it  is  easi- 
ly conceivable  that  a  "St.  Louis  Brewery 
Company"  might  have  been  organized,  with 
all  the  other  features  of  the  defendant  pre- 
cisely the  same,  against  which  the  action 
would  not  have  been  sustained.  This  St. 
Louis  Company  might  have  acquired  all  of 
the  property  of  the  Milwaukee  Brewing  Com- 
pany, organized  in  May,  1891,  by  paying 
therefor  Its  full  value  in  cash;  and,  if  so,  it 
would  have  been  discharged  of  every  obliga- 
tion due  from  said  Milwaukee  Brewing  Com- 
pany to  its  stockholders  or  their  assignees. 
And  it  Is  not  any  more  Impossible  that  the  de- 
fendant company,  notwithstanding  Its  unfor- 
tunate, not  to  say  suspicious,  choice  of  a 
name,  may  have  done  the  same  thing,  and 
that  the  original  Milwaukee  Brewing  Com- 
pany may  have  had  the  proceeds  of  its  prop- 
erty, paid  in  good  faith,  In  its  treasury  at  the 
time  of  the  alleged  demand  for  a  transfer. 
In  such  a  case  it  would  be  out  of  the  ques- 
tion to  sustain  an  action  of  this  kind.  But 
by  this  argument  we  are  not  denying  to  the 
respondent  a  proper  remedy  In  case  it  should 
be  true,  as  It  Is  insinuated,  that  the  defend- 
ant is  but  a  reorganization  of  the  old  com- 
pany, or  the  old  company  with  some  amend- 
ments to  Its  articles  of  incorporation,  ora  new 
company  which  has  simply  taken  possession 
of  the  property  of  the  old  company  without 
paying  anything  for  it  All  that  appears  by 
this  record  is  that  defendant  is  a  new  com- 
pany, organized  in  1893.  The  other  matters 
were  not  made  to  appear,  and  they  would 
have  been  Inadmissible  under  the  form  of  ac- 
tion adopted.  A  proper  form  of  action  might 
have  developed  the  facts  suggested,  and  out 
of  them  might  have  grown  a  responsibility 
to  the  respondent,  to  the  extent  of  his  shares, 
perhaps  to  admit  him  as  a  stockholder,  and 
perhaps  only  to  pay  him  his  proportion  of  the 
value  of  the  property  fraudulently  taken  pos- 
session of  without  compensation.  It  is  need- 
less to  say  that  such  an  action  would  be  equi- 
table In  its  nature,  and  that  the  respondent 
would  therein  be  required  to  accept  whatever 
the  circumstances  of  the  case  might  show  to 
be  his  proper  judgment  But  the  case  before  us 
is  purely  an  action  at  law,  brought  for  viola- 
tion of  the  implied  contract  arising  from  the 
issuance  of  stock  certificates  by  a  corporation, 
which  the  only  competent  evidence  in  the  rec- 
ord shows  was  not  the  defendant  but  an- 
other, older  corporation,  of  the  same  name. 


No  contract  relation  being  shown  to  exist  be- 
tween the  parties,  this  action  at  law  cannot 
be  upheld. 

Respondent  In  this  court,— apparently,  for 
the  first  time,  since  no  mention  of  It  was 
made  below,— urges  that  the  judgment  In  the 
former  case  cut  off  the  right  of  appellant  to 
say  that  It  was  not  stock  Issued  by  It  that 
was  sold  to  respondent  This  contention  is 
based  upon  the  fact  that  appellant  was  made 
a  party  defendant  to  the  former  action  under 
the  averment- that  It  claimed  some  Interest  in 
the  pledged  stock,  which  interest  was  sub- 
ject to  that  of  the  plaintiff.  Appellant  an- 
swered, denying  generally  the  allegations  of 
the  complaint  for  want  of  Information,  thus 
disclaiming  any  Interest  In  the  stock.  The 
judgment  ran  against  Samuel  S.  Loeb  only, 
did  not  dispose  of  the  other  defendants  at  all 
and  directed  that  the  lien  of  the  bank  be 
foreclosed,  and  the  stock  sold.  There  was  no 
finding  that  the  certificates  represented 
shares  of  the  appellant  in  this  case,  though 
there  was  a  declaration  that  the  certificates, 
which  purported  to  be  for  60  shares  each, 
actually  represented  only  60  shares  In  alL 
As  was  before  stated,  these  certificates  bore 
upon  their  face  that  they  were  certificates  of 
a  Milwaukee  Brewing  Company  organized  In 
May,  1891,  and  were  therefore  not  certifi- 
cates of  the  appellant  company.  The  allega- 
tion of  the  complaint  averring  a  claim  of  In- 
terest by  the  defendant  company  In  the  stock 
Is  appealed  to,  however,  to  sustain  the  es- 
toppel, without  reference  to  the  judgment 
It  might  be  that  in  a  suit  to  foreclose  a 
pledge  of  stock,  the  corporation  issuing  It 
would  be  a  proper  or  even  a  necessary  party, 
since  it  would  be  capable  of  having  claims 
the  same  as  a  natural  person;  but  we  very 
much  doubt  whether,  if  made  a  party  under 
such  an  allegation  as  that  before  us,  it  would 
be  called  upon  to  litigate  the  question  wheth- 
er it  had  Issued  the  pledged  certificates. 
Such  Is  certainly  not  the  practice.  The  cita- 
tions from  Cook,  Stock,  Stockh.  &  Corp.  Law, 
§  844,  refer  only  to  foreclosures  upon  the  prop- 
erty of  corporations,  and  are  not  relevant  to 
foreclosures  of  the  pledged  stock  of  corpo- 
rations, which  Is  the  property  of  the  stock- 
holders. The  pledgee  of  those  certificates 
had  it  In  Its  power  to  determine  the  attitude 
of  the  corporation  which  issued  them— wheth- 
er they  represented  60  or  120  shares— at  any 
time  without  suit,  since  the  Indorsed  assign- 
ment and  power  of  attorney  was  signed  In 
blank  by  Sam  S.  Loeb  and  B.  Loeb,  which 
authorized  the  pledgee  to  fill  up  the  blanks 
and  demand  transfers.  But  this  discussion 
is  really  unnecessary,  since  an  estoppel  was 
not  only  not  pleaded  (Herm.  Estop.  5  1261; 
Walker  v.  Baxter,  6  Wash.  244);  but  it  was 
not  suggested  In  the  course  of  the  trial,  nor 
was  the  jury  charged  upon  any  such  theory. 

The  appellant  at  the  close  of  the  trial, 
moved  for  an  instruction  directing  the  jury 
to  find  In  its  favor,  which  was  refused.  In 
this  the  court  erred,  and  the  cause  must  be 
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reversed,  and  remanded  for  disposition  In  ac- 
cordance with  that  motion.    So  ordered. 

HOYT  and  ANDERS,  JJ.,  concur.  DUN- 
BAR, C.  J.,  dissents. 


<10  Wash.  662) 

STATE  v.  OOCHRAW. 
(Supreme  Court  of  Washington.    Jan.  10, 
1895.) 

Seduction— Sufficiency  of  Inducement. 
Seduction  cannot  be  predicated  on  a 
promise  by  defendant  that  prosecutrix  would 
not  get  into  any  trouble.   Hoyt,  J.,  dissenting. 

Appeal  from  superior  court,  Chehalis  coun- 
ty; Mason  Irwin,  Judge. 

Henry  M.  Cochran,  convicted  of  seduction, 
appeals.  Reversed,  with  instruction  to  dis- 
miss the  case. 

J.  R.  Cowden  and  Robinson  &  Linn,  for  ap- 
pellant   Geo.  D.  Schofield,  for  the  State. 

SCOTT,  J.  The  defendant  was  convicted 
of  the  crime  of  seduction.  One  of  the 
grounds  upon  which  his  appeal  is  based  is 
that  the  evidence  does  not  sustain  the  charge. 
The  girl  alleged  to  have  been  seduced  was 
employed  as  a  domestic  in  a  family  with 
whom  the  defendant  and  his  family  were 
living,  and  was  16  years  of  age.  She  testi- 
fied that  the  defendant  had  Intercourse  with 
her  upon  three  different  days  within  two 
weeks  during  the  time  of  her  said  employ- 
ment; that  the  first  time  he  attempted  to  do 
so  was  when  she  had  been  there  about  three 
weeks;  that  the  next  attempt  was  six  weeks 
later;  that  he  tried  it  again  about  Christmas 
time,  which  was  several  weeks  later,  and 
again  in  February,  but  did  not  succeed  at 
any  of  said  times.  Upon  the  day  last  re- 
ferred to  a  second  attempt  was  made,  about 
which  she  testified  as  follows:  "He  went 
down  town  again,  and  she  (his  wife)  came 
home,  and  I  went  to  bed.  I  fell  to  sleep,  and 
all  at  once  I  heard  some  one  at  the  door, 
whispering  'Katie.'  I  looked  up,  and  there 
was  a  man,  with  a  long  coat  on,  in  the  room. 
I  was  so  frightened,  I  couldn't  speak  hardly, 
but  I  told  him  to  go.  Q.  Did  you  recognize 
him  at  that  time?  A.  Yes.  Q.  Go  on,  and 
state  what  occurred  there  at  that  time.  A. 
He  took  off  his  hat,  coat,  and  shoes,  and  went 
into  bed  with  me.  Q.  What  did  you  do?  A. 
I  went  as  near  the  wall  as  I  could,  and  told 
him  to  go,  or  I  would  holler.  He  didn't 
take  any  notice  of  that,  but  got  on  top  of  me, 
and  held  me  fast  I  began  to  cry  and  strug- 
gle, and  said  I  would  holler.  Q.  What  did 
he  do  when  he  got  into  bed  with  you?  A 
Went  on  top  of  me.  Q.  How  long  did  he 
remain  there  that  time?  A.  Twenty  or  twen- 
ty-five minutes.  Q.  State  whether  or  not  he 
nitde  you  any  promises.  State  what  he  said 
on  that  occasion.  A.  He  promised  that  he 
wo^ld  never  get  me  into  trouble,  and  that  he 
would  do  anything  in  the  world  for  me,  if 


I  would  let  him  do  as  he  wanted  me  to.  Q. 
What  did  you  tell  him?  A.  I  told  him  I 
would  never;  that  I  would  rather  die.  Q. 
How  long  was  he  there?  A  Twenty  or 
twenty-five  minutes;  somewhere  around 
there.  Q.  Well,  do  you  remember  of  him 
making  any  remark  at  that  time  as  to  the 
condition  in  which  you  were?  A.  He  said: 
'I  won't  plague  you  any  more.  There  la  no 
use  trying.  I  won't  plague  you  any  more,  it 
you  will  keep  quiet.'  I  thought  he  would 
keep  his  word,  so  I  staid  there.  Q.  Did  you 
tell  him  what  you  would  do  if  he  did  not 
stop  troubling  you  in  that  way?  A.  I  said 
I  would  go,  and  leave  the  place;  that  I  wasn't 
allowed  to  stay  in  such  a  place."  With  ref- 
erence to  the  first  time  he  had  Intercourse 
with  her,  and  directly  following  the  forego- 
ing testimony,  she  testified  as  follows:  "Q. 
When  did  he  show  any  other  attention  to  you 
after  that,— when  was  the  next  time?  A. 
The  latter  part  of  March.  Q.  -  You  may  now 
state  to  the  jury  the  circumstances  at  that 
time.  A.  Well,  I  went  to  bed,  and —  Q.  Is 
this  the  time  now  that  you  are  about  to  testi- 
fy the  time  of  the  offense  that  the  defendant 
stands  charged?  A.  Yes.  Q.  Go  on,  and 
state  fully.  A.  I  went  to  bed,  and  pretty 
soon  I  went  to  sleep.  After  a  while  I  heard 
something  move  the  bed.  I  looked  up,  and 
he  was  there.  I  got  frightened,  and  told 
him  to  go.  He  said  he  would  not,  and  that 
he  would  stay  until  morning,  unless  I  let 
him  do  as  he  wanted  to.  I  said  I  would 
never,  and  he  still  said  he  would  not  go.  I 
struggled  so  long  that  I  was  all  tired  out 
and  he  overpowered  me.  I  couldn't  help  my- 
self any  longer.  Q.  What  means  did  he  use 
to  overpower  you  at  that  time?  A.  I  fought 
so  long,  I  couldn't  move  no  more.  Q.  State 
the  manner  In  which  he  overpowered  you. 
A.  He  held  me  tight  Q.  What  else?  Did 
he  tickle  you  any?  A.  Yes.  Q.  State  wheth- 
er or  not  you  are  ticklish.  A.  Yes.  Q.  Go 
on,  and  state  what  else  was  done  there  at 
that  time.  A.  I  don't  know  what  you  mean. 
Q.  What  promises  did  he  make,  If  any?  A. 
He  said  he  wouldn't  get  me  into  trouble  for 
anything  in  the  world.  He  says:  'There  Is 
no  danger.  Trust  to  me,  and  you  will  be  all 
right'  Q.  He  got  Into  bed  with  you  at  that 
time,  did  he?  A.  Yes.  Q.  Now,  did  he  have 
on  all  his  wearing  apparel  at  that  time?  A. 
He  took  off  his  hat,  coat,  shoes,  and  waist 
Q.  What  do  you  mean  by  his  waist?  A.  His 
vest  Q.  Were  you  frightened?  A  Yes.  Q. 
Well,  state  what  occurred  there.  What  was 
the  first  thing  done?  A  He  got  on  me,  and 
held  me  so  tight  that  I  couldn't  move,  and  he 
said  he  wouldn't  go  until  morning,  unless  L 
let  him  do  as  he  wanted  to.  I  said  I  would 
never  give  up,  and  that  I  would  rather  die 
than  do  anything  wrong.  Then  he  tickled 
me,  and  I  had  to  give  up.  I  couldn't  help 
myself  any  longer.  Q.  You  had  finally  to 
give  up  that  time?  A  Yes.  Q.  Now,  did  he 
have  connection  with  you  on  this  occurrence? 
A  Yes.    Q.  How  long  did  he  remain  there, 
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Miss  Katie?  A.  I  don't  exactly  know. 
About  half  an  hour.  Q.  Your  best  Judgment 
on  that?  A.  Oh,  half  an  hour  or  less.  Q. 
You  say  he  staid  there  half  an  hour  or  less. 
What  did  he  do  then?  A.  Well,  he  fought, 
and  I  struggled—  Q.  I  mean  after  you  had 
been  overcome,  and  he  had  accomplished  his 
purpose,  and  been  there  half  an  hour,  what 
did  he  do  then?  A.  Then  he  went  ont."  As 
to  the  succeeding  times  she  testified  as  fol- 
lows: "Q.  Now,  Katie,  when  was  the  next 
time  he  paid  you  any  particular  attention?  A. 
That  was  about  a  week  afterwards,  in  April. 
Q.  Now  you  may  state  to  the  jury  the  cir- 
cumstances on  that  occasion.  A.  After  that 
I  blocked  the  door  with  plants.  Q.  What  do 
you  mean  by  that?  A.  I  put  two  flower 
.plants  against  the  door,  because  I  couldn't 
lock  it.  Q.  What  articles  of  furniture  were' 
In  the  room  at  that  time?  A.  Nothing  but  a 
bed,  two  flower  pots,  and  a  mirror.  Q.  Were 
there  any  chairs?  A.  No,  but  there  was  a 
trunk  in  the  closet.  Q.  Go  on,  and  state  to 
the  Jury.  You  say  you  blocked  the  door  that 
night  Go  on,  and  state  what  occurred.  A. 
He  came  through  the  window.  Q.  How  do 
you  know  he  did?  A.  He  told  me  so,  and 
when  he  went  out  he  pushed  the  plants 
away.  Q.  Were  the  plants  against  the  dooi 
when  he  left?  A.  Yes.  Q.  What  occurred 
that  night?  A.  The  same  thing  happened 
again.  I  said  the  last  time  that  I  would  nev- 
er let  him  do  it  again,  and  he  only  laughed  at 
me,  and  made  promises  again,  and  tickled 
me  again  until  I  let  him.  Q.  What  did  he 
say,  if  anything,  when  he  tickled  you?  A. 
He  said,  'Will  you  let  me?'  Q.  How  long 
was  he  there  that  time?  A.  Well,  about  the 
same  length  of  time;  may  be  longer.  Q. 
When  did  you  first  know  he  was  in  the  room? 
A.  When  he  came  into  the  bed.  Q.  Did  he 
have  his  clothes  on  when  he  came  into  your 
bed?  A.  Well,  he  had  his  pants  and  shirt 
on.  Q.  When  was  the  next  time?  You  say 
this  was  about  the  first  part  of  April?  A. 
The  next  time  was  above  five  days  after- 
wards. Q.  Now,  before  we  leave  this  other 
time,  you  may  state  when  you  were  unwell 
last,  with  reference  to  the  1st  of  April.  A. 
The  first  days  in  April,  as  near  as  I  could  telL 
Q.  This  occurrence  which  you  have  testified 
to  was  shortly  after  you  had  been  unwell  In 
April?  A.  Yes.  Q.  When  was  the  next  oo- 
caslon  that  he  took  any  liberties  with  you? 
A.  The  10th  or  12th  of  April.  I  still  had  the 
plants  at  the  door,  and  he  pushed  them  away. 
Q.  He  came  through  the  door,  did  he?  A. 
Yes.  Then  he  took  off  his  coat  and  hat  and 
shoes,  and  came  into  bed  again.  I  said: 
'You  here  again?  I  thought  you  promised 
you  would  never  come  again.'  He  said,  'Yes, 
I  am  coming  here  all  the  time.*  I  says,  'See 
that  you  are  here  the  last  time.'  I  didn't  in- 
tend to  stay  there  any  longer.  Q.  Did  he  get 
in  bed  with  you  that  time?  A.  Yes.  Q.  Did  he 
have  connection  with  you?  A.  Yes.  Q.  How 
long  did  he  remain  there?  A.  It  seemed  to 
me  a  long  time;  about  an  hour.    It  may  have 


been  only  half  an  hour.  T  didn't  have  any 
watch.  Q.  Where  was  Mrs.  Cochran?  A.  I 
don't  know.  May  be  she  was  in  bed.  I 
couldn't  swear.  Q.  Where  were  the  children? 
A.  They  were  in  bed,  too,  I  guess.  Q.  You 
may  state  what  was  done  on  each  one  of 
these  occasions  which  you  have  testified  to,— 
as  to  whether,  you  struggled  or  not  A.  Yes. 
Q.  You  may  state  what  promises,  if  any,  he 
made  during  the  occasion  of  the  latter  part  of 
March;  that  is,  the  time  of  the  charge  in  the 
information?  A.  Well,  he  promised  that  he 
would  not  get  me  into  trouble,  and  he  said. 
•I  think  the  world  of  you.'  Q.  After  the  10th 
day  of  April,— this  last  time  you  testified  to,— 
how  long  did  you  remain  at  the  Cochran  resi- 
dence? A.  A  little  over  a  week."  With  ref- 
erence to  the  time  in  February,  upon  cross- 
examination  she  testified  as  follows:  Q.  "Well, 
you  didn't  know  the  doctor  until  he  spoke  to 
you?  A.  I  knew  him  right  away,  because  he 
said,  'I'll  come  In  your  bedroom.'  I  said  it 
wouldn't  be  well  for  him  if  he  did.  I  said, 
'I'll  scratch  your  eyes  out.'  Q.  You  didn't 
say  you  would  holler  if  he  came?  A.  I  said 
that  before.  Q.  Before  he  came?  A.  He 
didn't  say  for  sure  he  would  come.  I 
thought  he  was  just  joking.  Q.  When  did  he 
tell  you  he  was  coming  in  your  bedroom? 
A.  I  don't  exactly  know  when.  He  said  so 
several  times.  Q.  You  told  him,  If  he  came 
in  your  bed,  you  would  scratch  his  eyes  out, 
and  said  you  would  holler?  A.  Yes.  Q.  And 
that  he  would  be  discovered?  A.  Yes.  Q.  Did 
you  holler?  A.  No.  Q.  Why  not?  A.  I  thought 
I  would  after  I  couldn't  fight  any  longer.  Q. 
Why  didn't  you  cry  out  when  you  first  saw 
him  in  the  room?  A.  I  was  so  frightened 
right  away  I  didn't  know  where  I  was." 

Leaving  out  of  consideration  the  contra- 
dictory and  unsatisfactory  nature  of  her  tes- 
timony, which,  of  course,  was  mainly  a  ques- 
tion for  the  Jury,  and  which  we  have  not 
attempted  to  show,  and  making  all  due  al- 
lowance for  her  age  and  inexperience,  it 
seems  to  us  that  the  state  failed  to  make 
a  case  of  seduction.  Statutes  like  the  one 
upon  which  this  prosecution  is  founded  are 
not  designed  to  punish  mere  illicit  inter- 
course. "In  addition  to  this,  the  complain- 
ant, relying  upon  some  sufficient  promise  or 
inducement,  and  without  which  she  would 
not  have  yielded,  must  have  been  drawn 
aside  from  the  path  of  virtue  she  was  honest- 
ly pursuing  at  the  time  the  offense  was  com- 
mitted." People  v.  Clark,  33  Mich.  112. 
They  are  designed  to  punish  "the  seducer, 
who  by  his  arts  and  persuasions  prevails 
over  the  chastity  of  an  unmarried  woman, 
and  who  thus  draws  her  aside  from  the 
path  of  duty  and  rectitude  she  was  pursu- 
ing." Id.  Now,  clearly,  there  was  no  prom- 
ise made  or  inducement  held  out  to  the  prose- 
cutrix in  this  case  which  possibly  could  have 
induced  her  to  submit  to  having  sexual  in- 
tercourse with  the  defendant  Some  months 
before  the  commission  of  the  act,  whea  he 
first  attempted  it,  he  told  her  he  would  do 
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anything  In  the  world  for  her,  and  that,  If  i 
he  got  her  Into  trouble,  he  would  get  her  out 
of  It;  that  no  one  would  ever  find  It  out,  etc.; 
and  that  he  repeated  it  In  substance  upon 
the  occasions  following.   But  these  were  ut- 
terly Insufficient  to  sustain  the  conviction. 
All  promises  or  representations  are  not  suffi- 
cient for  that  purpose;  and,  while  the  exact 
amount  or  what  kind  of  seductive  arts  Is 
necessary  cannot  be  defined,  and  must  de- 
pend upon  the  peculiar  circumstances  of  each 
case,  taking  Into  consideration  the  age  and 
Intelligence  of  the  parties,  it  is  yet  evident 
that  they  must  be  of  a  character  to  gain  the 
confidence  of  the  woman,  and  sufficient  to 
exert  an  undue  Influence  over  her  generally. 
Breon  v.  Henkle,  14  Or.  494,  15  Pac.  289; 
State  v.  Fitzgerald,  63  Iowa,  268,  19  N.  W. 
202;  Baird  v.  Boehner,  72  Iowa,  318,  33  N. 
W.  694.   As  to  bare  promises,  although  the 
statute  says  nothing  upon  the  subject,  none 
other  than  a  promise  to  marry  should  be  held 
sufficient    In  such  a  case  a  woman  might 
yield,  thinking  that  she  was  doing  no  wrong; 
but.  If  she  voluntarily  sells  her  virtue  for 
money,  position,  or  like  recompense,  the  man 
should  not  be  held  guilty  of  seduction,  what- 
ever other  offense  he  may  be  guilty  of.  Other 
inducements  should  be  of  a  character  other 
than  those  calculated  to  excite  the  amorous 
passions  of  the  woman  at  the  particular  time, 
which  she  fully  comprehends,  knowingly  per- 
mits, and  willingly  responds  to,  if  at  all.  In 
the  case  of  State  v.  Carter,  8  Wash.  272,  36 
Pac.  29,  In  speaking  of  this  subject,  we  per- 
haps went  to  an  extreme  length  in  holding 
slight  matters  of  inducement  sufficient  But 
there  the  prosecutrix  was  but  12  years  of 
age  when  they  were  made,  and  it  was  evi- 
dent that  the  defendant  exercised  a  consid- 
•  erable  and  continued  Influence  over  the  child 
generally.   In  this  case  the  complaining  wit- 
ness was  old  enough  to  understand  the  de- 
signs of  the  defendant,  and  as  a  matter  of 
fact  she  testified  that  she  knew.    She  also 
knew  that  he  was  a  married  man  at  the 
time.  And  there  was  nothing  in  his  conduct 
other  than  acts  calculated  to  excite  her  pas- 
sions.   That  he  did  not  gain  her  confidence 
is  apparent  from  her  testimony.  There  were 
no  other  advances  proven  than  the  ones 
specified,  which  were  made  at  intervals  of 
several  weeks.  We  are  not  at  liberty  to  pre- 
sume that  there  were  any  in  the  absence  of 
any  such  proof.   In  fact,  her  consent  to  In- 
tercourse can  only  be  inferred  from  her  con- 
duct, viz.  that  she  made  no  outcry,  and  in- 
formed no  one;  for,  according  to  her  testi- 
mony, she  continually  resisted  him,  and  her 
resistance   was  overcome  through  exhaus- 
tion, etc.   This  savors  more  of  rape  than  se- 
duction, and,  while  it  may  not  have  amount- 
ed to  rape,  as,  after  more  or  less  resistance, 
she  probably  consented,  although  she  evi- 
denly  wanted  to  convey  a  different  impres- 
sion, we  are  of  the  opinion  that  there  was  no 
proof  of  seduction.    If  this  conviction  could 
be  sustained,  proof  of  the  bare  fact  of  inter- 


course could  as  well  be  held  sufficient,  and 
It  is  only  necessary  to  say  that  the  law  re- 
quires more  than  that  to  constitute  the  par- 
ticular offense.  Reversed,  with  an  Instruc- 
tion to  dismiss  the  case. 

DUNBAR,  C.  J.,  and  ANDERS  and 
STILES,  JJ.,  concur. 

HOYT,  J.  (dissenting).  I  dissent.  I  think 
that  there  were  such  promises  and  undue 
Influence  shown  as  to  warrant  a  conviction. 
A  man  of  mature  years,  who  induces  a 
young  girl  to  .consent  to  Illicit  Intercourse, 
should  be  held  responsible  for  even  slight 
promises. 


(10  Wash.  545) 

STATE  v.  PAYNE. 
(Supreme  Court  of  Washington.    Jan.  10, 
1895.) 

Manslaughter  —  Information  —  Variance  op 
Proof— Prior  Statements— Requiring  Prose- 
cution to  Produce  Witness  —  Discretion  — 
Presumption  from  Killing. 

LA  conviction  of  manslaughter  will  not 
be  reversed  because  the  information  charged 
that  defendant,  with  other  persons,  killed  de- 
ceased, and  the  evidence  showed  that  defendant 
aided  and  abetted  in  the  killing. 

2.  In  a  trial  for  manslaughter,  the  acts  and 
statements  of  those  who  Joined  with  defendant 
in  the  killing,  prior  to  the  commission  of  the 
crime,  and  in  defendant's  presence,  are  .admissi- 
ble to  show  the  circumstances  which  culminated 
in  the  crime.  . 

3.  Whether  the  prosecution  shall,  at  the 
defendant's  instance,  be  required  to  call  all 
witnesses  having  knowledge  of  the  circumstan- 
ces connected  with  the  commission  of  the 
crime,  rests  in  the  sound  discretion  of  the  trial 
court. 

4.  Whether  the  prosecution  shall,  at  de- 
fendant's instance,  be  required  to  introduce 
the  dying  statement  of  deceased,  rests  in  the 
sound  discretion  of  the  trial  court, 

5.  A  homicide  having  been  shown,  mur- 
der in  the  second  degree  will  be  presumed. 

Appeal  from  superior  court,  Whitman 
county;  E.  H.  Sullivan,  Judge. 

Champ  Payne,  convicted  of  manslaughter, 
appeals.  Affirmed. 

Thomas  C.  Griffltts  and  Chadwick  &  Ful- 
lerton,  for  appellant  J.  N.  Pickrell  and 
James  A.  Haight,  for  respondent. 

HOYT,  J.  Appellant  was  charged  with 
murder  In  the  first,  degree.  Trial  resulted  in 
a  verdict  of  guilty  of  manslaughter.  From 
the  sentence  therefor,  appellant  has  prose- 
cuted this  appeal. 

He  first  claims  that  the  judgment  and 
sentence  should  be  reversed  for  the  reason 
that  the  Information  did  not  state  facts  suf- 
ficient to  constitute  an  offense.  He  fails  to 
point  out  wherein  It  is  insufficient,  or  to  cite 
any  authorities  upon  the  subject.  The  in- 
formation is  In  substantially  the  same  form 
as  those  in  common  use,  and  such  form  has 
been  approved  by  this  court.  See  State  v. 
Day,  4  Wash.  104,  29  Pac.  984. 

The  next  ground  for  reversal  is  that  there 
was  a  variance  between  the  charge  and 


Digitized  by 


158 


PACIFIC  REPORTER,  Vol.  39. 


(Wash. 


the  evidence  Introduced  at  the  trial.  The 
Information  charged  the  appellant,  Jointly 
with  two  other  persons,  with  having  killed 
the  deceased  by  the  use  of  a  certain  weapon 
therein  described.  Upon  the  trial  it  ap- 
peared that  one  Ed.  Hill  was  the  person 
who  probably  inflicted  the  wound  which  it 
is  claimed  caused  the  death  of  the  Injured 
party,  and  that  the  appellant  and  those 
Joined  with  him  aided  and  abetted  the  as- 
sault during  which  the  wound  was  inflicted. 
Under  our  statute  an  information  is  suffl- 
clent  if  the  offense  is  charged  in  direct  lan- 
guage, and  the  facts  accompanying  it  are 
not  so  misstated  as  to  prejudice  the  defend- 
ant in  making  his  defense.  From  this  fact, 
we  feel  compelled  to  hold  that  the  informa- 
tion was  sufficient.  There  might  be  cases 
where  the  charge  that  one  had  committed  a 
crime  could  not  be  established  by  evidence 
that  he  had  aided  and  abetted  another,  but 
under  the  circumstances  of  this  case  this 
variance,  if  variance  it  was,  was  not  so  ma- 
terial that  the  judgment  should  be  reversed 
on  account  thereof. 

The  third,  fourth,  and  fifth  assignments 
of  error  relate  to  substantially  the  same  rul- 
ing. Evidence  was  admitted  over  the  ob- 
jection of  the  defendant  as  to  the  acts  and 
statements  of  the  appellant,  and  those  joined 
with  him  and»  the  said  Hill,  at  a  time  prior 
to  the.  commencement  of  the  assault  In 
which  the  fatal  wound  was  inflicted.  The 
court  allowed  such  statements  only  to  be 
put  In  evidence  as  were  made  by  the  appel- 
lant, or  by  one  of  the  others  in  his  presence, 
and  for  that  reason  we  think  no  error  was 
committed  In  the  admission  of  the  testi- 
mony objected  to.  The  statements  and  acts 
of  the  appellant,  or  those  to  which  he  was  a 
party,  were  admissible  for  the  purpose  of 
showing  the  surroundings  and  circum- 
stances which  culminated  in  the  assault. 
The  jury  were  entitled  to  know  the  state  of 
mind  of  the  defendant  and  those  with  whom 
he  was  so  intimately  associated.  Such 
knowledge  would  better  enable  them  to  de- 
termine the  facts  connected  with  the  as- 
sault itself.  This  evidence  was  therefore 
admissible  for  the  purpose  of  placing  the 
Jury  in  possession  of  the  circumstances 
which  led  up  to  the  assault  in  which  the 
fatal  wound  was  inflicted.  It  was  also  ad- 
missible by  reason  of  the  concert  of  action 
between  the  appellant  and  those  joined  with 
him  in  the  information  and  the  said  Hill  in 
the  doing  of  unlawful  acts  which  resulted  in 
the  homicide.  To  our  minds,  it  clearly  ap- 
peared from  the  proofs  that  these  persons 
were  acting  in  unlawful  concert.  By  rea- 
son of  such  concert,  they  sought  to  intimi- 
date those  with  whom  they  came  In  contact 
in  the  town  of  Garfield,  and  intended  to 
Jointly  resist  arrest  by  its  authorities.  Such 
facts  were  shown  as  to  satisfy  us  that  there 
was  a  deliberate  intention,  to  which  these 
four  were  parties,  to  terrorize  the  law-abid- 
ing people  of  Garfield,  and  resist  any  at- 


tempt on  the  part  of  Its  officers  to  arrest 
them  for  so  doing,  and  that  it  sufficiently 
appeared  from  the  proofs  that  the  assault 
in  which  the  homicide  was  committed  was 
brought  about  by  their  acts  in  pursuance  of 
such  intention.  This  being  so,  the  court 
could  have  rightfully  opened  the  door  as  to 
the  statements  and  actions  of  one  or  all  of 
these  parties  much  wider  than  It  did.  Un- 
der the  circumstances  shown,  the  ruling  of 
the  court  upon  this  question  was  at  least  as 
favorable  to  the  appellant  as  the  law  re- 
quired. 

Assignments  6,  7,  and  8  grow  out  of  the 
action  of  the  court  In  denying  appellants 
motion  that  the  prosecution  be  required  to 
call  certain^  persons  therein  specified,  who, 
it  was  alleged,  had  equal  or  superior  knowl- 
edge of  the  facts  with  the  witnesses  already 
called  by  the  prosecution.  This  ruling  pre- 
sents an  important  question  of  law,— one 
upon  which  the  authorities  cannot  be  har- 
monized. In  some  of  the  states  the  rule 
contended  for  by  appellant  has  been  ad- 
hered to  with  great  strictness,  and  the  pros- 
ecution has  been  required,  at  the  instance  of 
the  defendant,  to  call  any  one  having  knowl- 
edge of  circumstances  connected  with  the 
commission  of  the  crime;  in  other  states  the 
rule  has  been  laid  down  that  the  prosecution 
need  offer  only  such  evidence  as  it  deems 
proper;  while  in  still  others  it  has  been 
held  that  it  Is  a  matter  within  the  sound 
discretion  of  the  trial  court,  and  that  its 
ruling  In  regard  thereto  will  not  be  disturb- 
ed on  appeal  unless  a  clear  abuse  of  discre- 
tion Is  shown.  The  latter,  In  our  opinion, 
is  the  correct  rule.  The  trial  court  Is  al- 
ways in  a  better  situation  to' understand  the 
peculiar  circumstances  surrounding  the  trial 
than  is  the  appellate  court,  and  It  can  be. 
safely  left  to  it  to  determine  when  justice 
and  fair  dealing  demand  that  the  prosecu- 
tion be  required  to  introduce  any  particular 
line  of  evidence  which  it  has  seen  fit  not  to 
offer  of  its  own  motion.  Under  our  system 
of  criminal  trials,  the  defendant  Is  not  en- 
titled to  the  same  consideration  that  he  was 
under  the  rules  which  prevailed  in  remote 
times  at  common  law.  At  that  time  the  de- 
fendant was  not  in  a  situation  to  enlighten 
the  court  and  jury  as  to  the  circumstances 
surrounding  the  commission  of  the  alleged 
offense,  and  It  was  but  right  that  the  prose- 
cution should  be  required  to  put  in  all  the 
evidence  within  its  knowledge  which  tended 
to  throw  light  upon  the  subject.  At  the 
present  time  a  defendant  appears  with  every 
facility  for  putting  before  the  jury  any  fact 
connected  with  the  transaction  which  may 
have  been  omitted  or  insufficiently  shown 
by  the  prosecution.  He  is  assisted  by  able 
counsel,  and  there  is  no  reason  why  the 
prosecution  should  be  called  upon,  In  his 
interest,  to  produce  proof  which,  in  its  opin- 
ion, will  not  promote  the  ends  of  Justice. 
What  we  have  said  in  reference  to  this 
question  applies  as  well  to  the  fifteenth  it- 
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signment  of  error.  The  same  line  of  rea- 
soning which  sustains  the  action  of  the 
eourt  In  refusing  to  require  the  prosecution 
to  call  all  witnesses  who  had  knowledge 
of  the  transaction  will  likewise  sustain  the 
action  of  the  prosecution  in  failing  to  pro- 
duce the  alleged  dying  statement  of  Lang- 
ford  Summers,  and  the  action  of  the  court 
in  refusing  to  give  the  instruction  which  it 
was  claimed  was  made  necessary  by  the 
action  of  the  prosecution.  It  is  true,  as  ar- 
gued by  appellant,  that  the  prosecution  nev- 
er requires  a  victim.  All  it  desires  is  that 
Justice  may  be  done.  But  it  does  not  follow 
that  It  Is  not  justified  in  acting,  in  a  cer- 
tain degree,  as  a  partisan.  The  object  of  a 
trial  Is  that  all  the  facts  may  be  made  to 
appear.  If  the  prosecution  is  compelled  to 
bring  out  the  facts  favorable  to  the  defend- 
ant as  well  as  those  against  him,  and  its 
action  Is  supplemented  by  the  efforts  of  the 
defendant,  aided  by  able  counsel,  which 
may  be  and  are  entirely  partisan,  It  Is  evi- 
dent that  more  emphasis  will  be  placed  up- 
on the  facts  upon  one  side  than  upon  the 
other.  To  avoid  this,  It  Is  but  natural  and 
proper  that  the  prosecution  should  content 
Itself  with  bringing  out  the  facts  favorable 
to  its  aide,  and  leave  to  the  defendant  the 
duty  of  showing  those  In  his  favor.  In  this 
way  the  facts  will  be  fairly  presented  to  the 
Jury  for  their  consideration,  and  they  will 
be  better  enabled  to  arrive  at  the  truth 
than  they  would  with  the  additional  empha- 
sis on  one  side  which  would  result  from 
the  rule  contended  for  by  the  defendant. 
At  this  time,  and  under  the  rules  which  now 
obtain  In  the  trial  of  criminal  cases,  there 
is  no  reason  why  the  prosecution  should  not 
be  allowed  to  present  its  own  case  in  Its 
own  way,  and  the  defendant  be  required  to 
do  the  same.  Special  cases  require  a  differ- 
ent rule.  But  whether  or  not  the  circum- 
stances call  for  a  change  must  be  left  to  the 
sound  discretion  of  the  trial  court. 

The  ninth  assignment  of  error  grows  out  of 
questions  arising  upon  the  introduction  of  ex- 
pert proof  as  to  the  cause  of  the  death  of  the 
Injured  party.  We  have  examined  the  course 
of  the  prosecution  and  of  the  court  in  that  re- 
gard, and  are  satisfied  that  no  error,  to  the 
prejudice  of  the  defendant,  was  committed. 

The  other  assignments  of  error  grew  out 
of  the  action  of  the  court  in  giving  certain  in- 
structions to  the  Jury,  and  in  refusing  to  give 
those  asked  for  by  appellant.  In  addition  to 
these  alleged  errors,  there  are  some  other  rea- 
sons for  reversal  suggested  in  the  briefs,  but 
they  have  been  or  will  be  sufficiently  answer- 
ed by  the  discussion  upon  other  points.  As 
to  snch  instructions,  we  shall  only  say  that 
the  learned  court.  In  the  most  painstaking 
and  careful  manner,  attempted  to  discharge 
Ms  fall  duty  to  the  public  and  to  the  defend- 
ant, and.  In  our  opinion,  succeeded  admira- 
bly. With  a  single  exception,  which  we  shall 
hereafter  discuss,  the  instructions,  when  tak- 
en together,  were  sustained  by  the  authori- 


ties, and  were  as  favorable  to  the  defendant 
as  he  could  ask.  If  any  criticism  was  to  be 
made,  It  would  be  that  they  entered  'more  in- 
to detail  than  was  necessary.  The  whole  law 
applicable  to  the  case,  In  every  aspect,  was 
fully  covered.  Hence,  no  error  was  commit- 
ted in  refusing  to  give  the  Instructions  spe- 
cifically requested  by  the  defendant 

The  instruction  which  we  have  reserved  for 
special  consideration  was  to  the  effect  that, 
the  homicide  being  proved,  the  presumption 
was  that  it  was  murder  in  the  second  degree. 
This  proposition  is  the  only  one  presented  by 
the  record  in  regard  to  which  we  entertain 
doubts.  The  authorities  in  regard  thereto 
are  not  In  harmony.  Mr.  Wharton  discusses 
the  question  more  from  a  theoretical  stand-, 
point  than  from  that  of  the  authorities.  Ho 
concludes  that  no  such  presumption  flows 
from  the  proof  of  the  killing.  He  was  able 
to  find  but  few  cases  to  sustain  his  conclu- 
sion, and  a  somewhat  careful  search  has  not 
led  us  to  many  additional  ones.  His  high 
standing  as  a  writer  upon  criminal  law,  how- 
ever, compels  respect,  and  It  Is  with  great  re- 
luctance that  we  feel  compelled  to  come  to  a 
conclusion  different  from  bis.  It  Is  conceded 
by  all  the  authorities  that  under  the  old  com- 
mon-law rule,  the  killing  having  been  shown, 
it  would  be  presumed  that  murder  had  been 
committed.  If  this  was  the  rule  at  common 
law,  at  a  time  when  the  mouth  of  the  defend- 
ant was  closed,  and  he  was  unable  to  explain 
the  circumstances  surrounding  the  killing, 
there  would  seem  to  be  greater  reason  for  its 
existence  at  the  present  time,  when  It  is  in 
his  power  to  fully  show  the  circumstances 
surrounding  the  transaction.  The  premedita- 
tion required  to  constitute  murder  in  the  first 
degree  is  a  distinct  element,  having  no  re- 
lation whatever  to  the  fact  of  the  killing, 
and  for  that  reason  all  of  the  authorities  hold 
that  no  presumption  of  murder  in  the  first 
degree  flows  from  the  proof  of  the  killing; 
but,  as  to  murder  in  the  second  degree,  the 
reasons  which  induced  the  holding  at  com- 
mon law  still  have  force.  Every  one  is  pre- 
sumed to  intend  the  natural  and  necessary  re- 
sults of  his  actions.  If  be  kills  another,  he 
must,  in  the  absence  of  a  showing  to  the  con- 
trary, be  presumed  to  have  intended  to  kill 
him.  And  while  it  is  true  that,  even  although 
he  did  intend  to  kill,  he  may  not  be  guilty  of 
murder,  or  of  any  other  crime,  yet,  if  he  Is 
not  It  is  by  reason  of  some  fact  in  justifica- 
tion of  his  action,  the  burden  of  proving 
which  public  policy  demands  should  be  cast 
upon  him.  If  it  is  held  that  the  fact  of  kill- 
ing does  not  raise  the  presumption  that  it 
was  malicious,  the  administration  of  criminal 
justice  will  be  greatly  Interfered  with.  It  is 
therefore  the  duty  of  courts  to  hold  other- 
wise, if  due  care  for  the  rights  of  the  de- 
fendant will  allow.  Without  such  presump- 
tion to  aid  the  prosecution,  it  might  happen, 
that  two  persons  would  be  alone  in  a  room, 
and  one  kill  the  other,  without  any  justifica- 
tion whatever,  and  yet  the  prosecution  be 
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utterly  unable  to  secure  his  conviction,  for 
the  reason  that  there  was  nothing  to  show 
the  circumstances  surrounding  the  killing. 
Hence,  no  presumption  that  it  was  other  than 
justifiable  could  be  established.  There  may 
be  some  theoretical  logic,  If  such  a  term  may 
be  made  use  of,  in  the  arguments  of  Mr. 
Wharton  and  others  In  reference  to  this  ques- 
tion; but,  in  practice,  justice  will  much  more 
likely  be  done  both  to  the  alleged  criminal 
and  the  public  by  indulging  this  presumption. 
Of  course,  it  would  not  be  proper  to  instruct 
the  jury  that  It  was  Incumbent  upon  the  de- 
fendant to  overthrow  this  presumption  by 
testimony  in  his  own  behalf.  The  proper  In- 
struction is  that  the  presumption  will  have 
force  unless  there  Is  something  in  the  case  to 
rebut  it  Such  was  the  Instruction  under 
consideration,  and  the  better  line  of  reason- 
ing sustains  it  Instructions  like  this  are 
also  sustained  by  the  weight  of  authority.  In 
State  v.  Cain,  20  W.  Va.  679,  the  principle 
of  the  instruction  under  conslderaion  was 
sustained  to  the  fullest  extent  In  the  opin- 
ion the  court  stated  in  substance  that  the  kill- 
ing having  been  shown,  murder  in  the  sec- 
ond degree  will  be  presumed;  that  If  the 
prosecution  desires  to  make  it  murder  in  the 
first  degree,  it  must  prove  the  elements  which 
distinguish  it  from  murder  In  the  second  de- 
gree; and  that  if  the  defense  desires  to  re- 
duce it  to  manslaughter  or  justifiable  homi- 
cide, the  burden  is  upon  it  To  the  same  ef- 
fect is  Hill  v.  Com.,  2  Grat.  594.  This  ques- 
tion has  been  frequently  before  the  courts 
of  the  state  of  Missouri.  In  one  case  the  su- 
preme court  of  that  state  seemed  to  yield  to 
the  rule  contended  for  by  Mr.  Wharton;  but 
In  other  cases,  several  of  which  are  subse- 
quent to  that  and  one  of  which  expressly 
overrules  it  the  rule  for  which  we  are  con- 
tending has  been  so  established  that  it  is  now 
the  settled  law  of  that  state.  See  State  v. 
Ga8sert  65  Mo.  352,  and  State  v.  Evans,  Id. 
574.  The  same  rule  Is  also  laid  down  by 
Lawson  In  his  work  on  Presumptive  Evi- 
dence (page  473),  and  sustained  by  cases  cit- 
ed hi  the  footnote.  2  Thomp.  Trials,  $  2208, 
gives  a  form  of  instruction  in  almost  the  ex- 
act language  used  by  the  court  In  the  case 
at  bar,  and  sustains  it  by  the  citation,  in  the 
footnote,  of  the  Virginia  cases,  and  by  the 
statement  that  it  Is  believed  that  such  instruc- 
tion is  now  approved  by  almost  all  the  courts. 
It  Is  believed  that  where  the  killing  was  by 
the  use  of  a  deadly  weapon,  the  presumption 
that  it  was  malicious  is  generally  recognized. 
We  have  .carefully  examined  this  record, 
which  is  very  voluminous,  and  are  satisfied 
that  every  right  of  the  defendant  was  pro- 
tected by  the  action  of  earnest  and  able  coun- 
sel, and  that  no  error  against  him,  of  suffi- 
cient magnitude  to  require  a  reversal,  was 
committed  upon  the  trial.  The  judgment  and 
sentence  will  be  affirmed. 

DUNBAR,  C.  J.,  and  SCOTT,  ANDERS, 
and  STILES,  JJ-,  concur. 


(10  Wuh.  611) 

STATE  v.  WHITE. 
(Supreme  Court  of  Washington.    Jan.  14, 

1895.) 

Homicide— Indictment— Evidence— Competence 
or  Witness— I notkcctions. 

1.  Where  two  or  more  persons  are  charged 
in  an  information  with  premeditated  murder  by 
shooting,  and  the  evidence  shows  that  the  one 
on  trial  did  not  do  the  killing,  but  abetted  the 
crime,  the  information  will  be  sufficient  as  to 
him. 

2.  One  who  uses  opium  is  a  competent  wit- 
ness, but,  his  evidence  being  unreliable,  the 
jury  should  be  carefully  cautioned  as  to  the 
credence  to  be  given  it. 

3.  The  court  sustained  an  objection  to  a 

?uestion  put  to  a  witness  by  counsel  for  the  de- 
ense  in  a  murder  trial,  without  waiting  for  the 
counsel  to  support  it;  and  thereupon  words 
passed  between  the  court  and  counsel,  result- 
ing in  the  court  ordering  counsel  to  be  fined, 
and  stand  committed  to  jail  till  the  fine  was 
paid.    Held  sufficient  ground  for  a  new  trial. 

4.  Where,  in  a  trial  for  murder,  of  four 
persons  charged  in  an  information  with  the 
crime,  one  of  them  is  granted  a  separate  trial, 
and  the  evidence  shows  that  he  stood  by  and 
procured  the  shooting  by  the  other  defendants, 
a  charge  that  if  he  fired  the  shot  he  was  guilty, 
is  improper. 

o.  Where  the  evidence  shows  that  one  char- 
ged with  murder  did  not  do  the  killing,  but 
abetted  it,  an  instruction  that  if  the  killing  was 
shown  to  have  been  the  act  of  defendant  then 
such  killing  was  murder,  unless  circumstances 
were  shown  justifying  it,  without  a  qualifica- 
tion that  the  kind  of  murder  presumed  from 
the  mere  fact  of  homicide  with  a  deadly  weap- 
on is  murder  in  the  second  degree,  is  reversible 
error. 

6.  In  a  trial  for  murder,  while  it  is  proper 
to  instruct  the  jury  to  consider  the  interest  of 
accused  as  a  witness,  an  instruction  casting 
discredit  and  suspicion  upon  his  testimony  is 
error. 

7.  Where  the  accused  claims  that,  while 
he  was  defending  himself  against  assault  some 
person,  unsolicited  by  him,  and  unknown  to 
him  until  afterwards,  fired  and  killed  his  as- 
sailant an  instruction  properly  presenting  the 
attitude  of  the  defense,— that  the  accused  did 
not  fire  the  shot  which  did  the  killing,  and  did 
not  incite,  procure,  aid,  or  abet  the  person  who 
did  fire  it— should  be  given. 

Appeal  from  superior  court  Snohomish 
county;  John  C.  Denney,  Judge. 

John  White,  convicted  of  murder,  appeals. 
Reversed. 

A.  D.  Warner,  for  appellant  L.  C.  Whit- 
ney, Pros.  Atty.,  for  the  State. 

STILES,  J.  The  information  charged  the 
appellant  and  three  other  persons  with  the 
premeditated  murder  of  George  Schultz,  by 
shooting.  The  Information  was  in  the  usual 
form,  except  that  it  charged  four  persons 
with  the  crime,  instead  of  one.  and  we  hold 
It  sufficient  The  fact  that  the  theory  of  the 
state  was  that  the  four  persons  charged  had 
conspired  together  to  kill  Schultx,  and  that 
the  evidence  established  that  appellant  did 
not  fire  the  shots  which  caused  his  death, 
can  have  no  effect  upon  the  sufficiency  of  the 
pleading.  State  v.  Duncan,  7  Wash.  336,  35 
Pac.  117. 

Certain  maps  were  admitted,  upon  the 
identification  of  a  witness  who,  appellant 
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claims,  was  shown  to  be  hostile  to  him  in  a 
marked  degree,  but  in  this  there  was  no  er- 
ror. The  accuracy  of  the  maps  was  tested 
in  many  ways,  and  appellant  has  deemed 
them  so  slightly  material  that  he  has  not  at- 
tached them  to  the  record. 

The  court  admitted  the  testimony  of  one 
Marsh,  a  confessed  opium  consumer,  who  ad- 
mitted that  he  was  under  the  influence  of 
opium  both  at  the  time  of  the  occurrences  to 
which  he  testified,  and  when  he  was  on  the 
witness  stand.  Our  law  makes  all  persons 
competent  witnesses,  in  all  cases,  and  we 
know  of  no  sufficient  reason  why  a  person 
who  uses  opium  should  be  excluded.  At  the 
same  time,  the  authorities  agree  that  the 
testimony  of,  such  persons  is  very  unreliable, 
and  juries  should  be  carefully  cautioned  as 
to  the  credence  to  be  given  to  it.  2  Whart 
&  S.  Med.  Jur.  §  334;  1  Rice,  Ev.  p.  625. 
Caution  was  given  in  instruction  38,  at  the 
request  of  appellant,  with  an  immaterial 
omission. 

On  the  second  day  of  the  trial  (which  oc- 
cupied many  days),  and  while  the  first  wit- 
ness for  the  state  was  being  cross-examined, 
a  rather  remarkable  incident  occurred.  The 
case  had  proceeded  -for  hours  without  an  ob- 
jection, and  the  immediate  subject  of  inquiry 
was  about  a  small  fight  which  the  witness 
and  appellant  had  had  over  the  main  cause 
of  the  whole  trouble,— a  neighborhood  road. 
Counsel  for  the  state  made  an  objection  to 
the  relevancy  of  a  question,  and  the  court 
sustained  it,  without  waiting  for  the  other 
aide  to  support  it:  "Rochester  (for  appel- 
lant): I  would  like  to  be  heard  before  your 
honor  sustains  the  objection.  Court:  That 
matter  has  been  gone  into  several  times. 
That  is  the  reason  I  sustain  the  objection. 
Rochester:  I  would  like  t»  have  the  privi- 
lege, when  objections  are  made  to  ques- 
tions— Court:  I  don't  always  stop  to  listen  to 
arguments  on  every  objection.  Rochester: 
I  except  to  the  court's  not  hearing  me  upon 
the  objection.  Court:  You  can  have  an  ex- 
ception to  the  question.  Rochester:  I  wish 
an  exception  to  the  court's  refusal  to  hear 
me  on  argument  Court:  I  tell  you  now  I 
want  you  to  stop  this  kind  of  argument.  I 
have  given  you  an  exception.  Mr.  Warner 
(for  appellant):  If  the  court  please:  Your 
honor  well  knows,  upon  reading  the  text- 
books and  authorities  of  the  numbers  of 
murder  cases,  that  many  a  murder  case  is 
reversed—  Court:  I  told  you  I  didn't  care 
to  hear  any  more  talk  on  this  matter  at  all. 
I  have  given  you  an  exception  here,  and,  if 
there  has  anything  gone  before  this  jury, 
you  gentlemen  are  responsible  for  it  your- 
selves, and  I  don't  care  to  hear  anything 
more  about  it  I  don't  want  it  to  go  before 
the  jury.  Warner:  If  the  court  will  not 
hear  us  in  this  case,  we  cannot  go  on.  Court: 
Mr.  Clerk,  you  may  enter  up  a  fine  against 
this  man,— you  may  enter  up  a  fine  of  $50 
against  this  man.  and  stand  committed  to 
jail  until  the  fine  is  paid.  Mr.  Sheriff,  take 
v.39p.no.l— 11 


charge  of  this  man.  Warner:  I  would  like 
the  record  to  show  the  reason  of  the  fine. 
Mr.  Clerk,  have  you  a  blank  check?  I  will 
pay  the  fine.  Court:  You  can  proceed  with 
the  case."  It  is  difficult  to  see  what  all  this 
was  about.  The  case,  which  was  yet  in  its 
infancy,  had  proceeded  smoothly  enough,  the 
court  having  sustained  fully  half  the  objec- 
tions made  by  counsel  for  the  defense.  The 
court's  reason  for  sustaining  the  objection 
made  by  counsel  for  the  state  was  good 
enough,  under  the  circumstances,  and  coun- 
sel ought  to  have  been  satisfied  with  it  with- 
out any  argument  The  only  cause  of  aggra- 
vation which  the  court  had.  as  against  Mr. 
Rochester,  was  that  he  was  doing  what  at- 
torneys often  do  unnecessarily,  viz.  insisting 
upon  the  court's  allowing  an  exception,  when 
all  that  an  attorney  has  to  do  in  any  case  is 
to  take  an  exception. .  Evidently,  upon  the 
record  (and  we  have  recited  it  all),  all  that 
was  necessary  or  proper,  in  the  presence  of 
the  jury,  was  a  quiet  word  of  admonition, 
and  the  case  would  have  proceeded  as  be- 
fore. But  the  appellant's  interest  in  the 
matter  is  not  that  his  attorneys  were  sum- 
marily dealt  with,  and  one  of  them  fined  ex- 
cessively, considering  the  facts,  and  ordered 
into  the  instant  custody  of  the  sheriff.  His 
cause  of  complaint  is  that  all  this  took  place 
in  the  presence  of  the  jury,  and  with  such  an 
exhibition  of  feeling  on  the  part  of  the  court 
that  the  jury,  which;  is  an  instrument  most 
sensitive  to  every  impression  coming  from 
the  court,  must  have  reasoned  that  appel- 
lant's counsel  had  been  guilty  of  some  very 
grave  offense  in  the  conduct  of  his  case,  to 
their  material  depreciation  as  fair  and  repu- 
table attorneys.  In  cases  of  so  great  gravity 
as  this,  such  conduct  pn  the  part  of  the  trial 
court  will  not  do,  and  when  it  occurs  the 
least  that  an  accused  person  can  demand  Is 
that  he  be  given  an  opportunity  for  a  hear- 
ing of  his  case  before  a  jury  not  subjected 
to  such  influences. 

The  theory  pf  the  state  was  that,  as  the 
result  of  a  long  contest  between  neigh- 
bors over  the  maintenance  of  a  road  through 
government  land  settled  upon  by  White  and 
the  Robinsons,  the  four  persons  accused 
of  the  homicide,  which  included  the  senior 
Robinson,  one  of  his  sons,  and  an  em- 
ploye named  Livingstone,  had  conspired  on 
a  certain  day  to  waylay  and  assassinate 
Schultz  and  one  Smith  (who  was  killed  at 
the  same  time),  who  were  partisans  of  those 
seeking  to  maintain  the  road  in  a  certain 
locality.  Nobody  witnessed  the  crime  but 
those  who  were  engaged  in  it,  and,  aside 
from  admissions  made  by  the  defendants 
that  the  younger  Robinson  and  Livingstone 
had  fired  the  fatal  shots,  the  state's  case  de- 
pended entirely  upon  circumstantial  evi- 
dence; the  fact  of  the,shooting,  the  presence 
of  all  the  defendants,  and  the  condition  of 
the  ground  being  relied  upon  to  establish  the 
confederation  of  the  defendants,  and  the  kill- 
ing by  lying  in  wait   The  shooting  took 
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place  shortly  after  noon  on  a  day  succeeding 
a  night  during  which  there  had  been  a  light 
fall  of  snow.  Several  witnesses  testified  to 
having  visited  the  place  where  the  two 
bodies  were  found,  while  they  were  still 
there,  and  that  the  snow  for  a  considerable 
space  about  them  was  smooth  and  undis- 
turbed, except  where  broken  by  the  tracks 
of  the  two  men,  who  must,  according  to  this 
evidence,  have  sunk  down  instantly,  dead, 
from  the  effect  of  rifle  balls  shot  clear 
through  their  bodies.  Smith  lay  prone  upon 
the  ground,  but.  Schultz  had  simply  sunk 
down  Into  "a  sitting  posture,  and  remained 
thus  until  found  a  few  minutes  later.  Three 
axes  were  found  close  to  the  place  where 
the  two  men  were.  The  defense  contended 
that  the  snow  was  not  undisturbed,  but  was 
all  trampled  over,  and  that  the  position  of 
Schultz's  body  was  not  as  represented.  All 
of  the  defendants  went  upon  the  stand,  and 
agreed  in  their  statements  that  upon  the  day 
In  question  White  and  the  elder  Robinson 
had  gone  out  a  short  distance  from  the  for- 
mer's house  for  the  purpose  of  obstructing  the 
road  by  felling  trees  therein,  and  putting  up 
some  bars;  that,  while  so  engaged,  Schultz 
and  Smith  came  to  the  place  where  Robin- 
son was  putting  up  the  bars  (their  purpose 
in  going  there  being  to  chop  out  and  clear 
away  the  obstructions  in  the  road,  as  proven 
by  the  state),  and  assaulted  him;  that  Rob- 
inson made  such  outcry  that  White  came 
to  his  rescue,  and  was  immediately  attacked 
by  Schultz  with  his  ax;  that  being  driven  to 
an  extremity,  and  in  danger  of  being  killed 
by  Schultz's  ax,  White,  lying  upon  the 
ground,  shot  at  him  with  a  22-caliber  re- 
volver which  he  had.  but  did  not  disable 
him;  and  that  at  this  moment,  when  both 
White  and  Robinson  were  In  imminent  dan- 
ger of  their  lives,  the  younger  Robinson  and 
Livingstone  came  along  from  a  hunting  ex- 
cursion, and,  seeing  the  position  of  affairs, 
shot  and  killed  both  men.  Robinson,  Sr., 
had  a  slight  cut  In  the  bead,  and  White  bad 
a  slash  In  the  muscles  of  the  forearm,  which 
they  declared  were  made  by  their  assailants, 
but  which  the  state  maintained  were  self- 
inflicted.  Schultz  bad  a  large  bruise  on  the 
side  of  bis  head,  which  White  asserted  he 
made  with  the  flat  of  his  ax  in  the  affray. 
The  four  defendants,  Immediately  after  the 
occurrence,  went  to  Snohomish,  and  surren- 
dered themselves  to  the  sheriff;  claiming 
not,  as  yet,  to  know  that  Schultz  and  Smith 
were  dead.  Upon  the  trial.  Robinson,  Jr., 
and  Livingstone  stated  unreservedly  that 
they  fired  the  only  shots,  except  those  from 
the  small  pistol  of  White;  Livingstone  ad- 
mitting that  be  had  shot  Schultz,  for  causing 
whose  death  the  Information  was  filed. 

Under  these  circumstances,  it  was  hardly 
proper  for  the  court  to  say  to  the  Jury,  upon 
the  separate  trial  of  White,  that  If  they  be- 
lieved that  he  fired  the  fatal  shot  into  the 
body  of  Schultz,  etc.,  they  might  find  him 
guilty.    The  theory  and  contention  of  the 


state  were  that  he  had  stood  by,  and  pro- 
cured, counseled,  aided,  and  abetted  the 
shooting  by  the  two  boys;  and  the  evidence 
all  tended  to  support  that  position,  rather 
than  that  White  had  himself  done  any  of  the 
fatal  shooting.  Instructions  should  be  made 
to  fit  the  evidence,  and  not  roam  beyond  it 
into  the  field  of  general  probabilities.  Of 
course,  the  crime  would  be  the  same  In  either 
case;  but  the  covering  of  so  much  unneces- 
sary ground  tends  to  confuse  jurymen,  by 
making  them  forget  what  is  really  applicable. 

Instruction  10  did  not  state  the  law  cor- 
rectly. It  was  as  follows:  "You  are  further 
Instructed,  gentlemen  of  the  Jury,  that  if  the 
killing  of  the  person  mentioned  in  the  in- 
formation is  satisfactorily  shown  by  the  evi- 
dence, beyond  a  reasonable  doubt,  to  have 
been  the  act  of  the  defendant,  then  the  law 
pronounces  such  killing  murder,  unless  It  ap- 
pear from  the  evidence  that  circumstances 
existed  excusing  or  justifying  or  mitigating 
it  so  as  to  make  It  manslaughter,  as  ex- 
plained in  these  instructions."  This  charge 
could  stand  In  any  case  only  with  the  quali- 
fication that  the  kind  of  murder  presumed 
from  the  mere  fact  of  homicide  with  a  dead- 
ly weapon  is  murder  in 'the  second  degree, 
and  the  only  excuse  which  the  state  offers 
for  it  is  that  the  Jury  found  appellant  guilty 
of  murder  In  the  first  degree.  State  v.  Payne 
(filed  Jan.  10,  1895)  39  Pac  157.  There  are 
cases  where  the  charge  here  given  has  been 
sustained,  when  closely  connected  with  rui 
ther  instructions  concerning  both  degrees  of 
murder,  and  the  classes  of  facts  necessary  to 
support  each,  but  there  was  nothing  of  that 
in  this  case.  Murder  hi  the  first  and  murder 
in  the  second  degree  were  defined,  it  is  true, 
nearly  in  the  language  of  the  statute,  but 
nothing  more.  But  we  do  not  concur  in  the 
decisions  alluded  to.  When  the  court  tells  a 
Jury  that  from  certain  facts  the  law  pro- 
nounces a  prisoner  guilty  of  murder,  it  Is  at 
least  as  likely  as  not  that  jurymen  will  take 
the  word  in  the  popular  sense,  which  is  that 
"murder  is  a  hanging  matter,"  and  that  the 
crime  in  the  first  degree  is  meant  Nor 
would  the  charge,  If  properly  qualified,  be 
applicable  to  the  case  on  trial,  because  no* 
body  claimed,  and  the  evidence  did  not  pre- 
tend to  show,  that  the  killing  of  Schultz  was 
the  act  of  White,  but  the  act  of  Livingstone 
or  Robinson,  Jr..  aided  and  abetted  by  White. 
The  fact  that  the  statute  permits  an  acces- 
sory to  be  accused  and  tried  as  a  principal 
does  not  do  away  with  the  rule  that  the 
charge  must  be  appropriate  to  the  evidence. 

The  twenty-eighth  charge  contained  in  sub- 
stance the  matters  held  objectionable  In 
Leonard  v.  Territory,  2  Wash.  T.  381,  7  Pac. 
872,  on  the  point  of  reasonable  doubt  The 
twenty-seventh  charge  contained  all  that  was 
necessary  on  that  subject 

The  forty-second  charge  was  correctly 
given,  under  State  v.  Nordstrom,  7  Wash, 
500,  35  Pac.  382,  in  so  far  as  it  told  the  Jury 
that  they  had  a  right  to  consider  the  inter  eat 
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of  the  accused  In  the  verdict  But  the  latter 
part  of  that  Instruction:  "Therefore,  you  are 
not  required  to  receive  blindly  the  testimony 
of  such  accused  person  as  true;  but  you  are 
to  consider  whether  it  Is  true,  and  made  In 
good  faith,  or  only  for  the  purpose  of  avoid- 
ing conviction,"— went  beyond  the  province 
of  the  court  It  was  argumentative  and  cau- 
tionary, and  placed  the  defendant  in  a  differ- 
ent  class  from  that  of  the  other  witnesses. 
Moreover,  it  laid  It  down  as  the  duty  of  the 
Jury  to  scrutinize  his  testimony  in  a  way  that 
tended  to  discredit  him.  In  .Nordstrom's 
Case  we  followed  Dodd  v.  Moore,  92  Ind. 
397;  but  In  that  case  It  was  clearly  pointed 
out  that  while  it  was  proper  to  say  to  the 
jury  that  they  had  a  right  to  consider  the  in- 
terest of  the  accused  as  a  witness,  It  must  be 
left  to  them  to  say  as  a  fact  whether  that  in- 
terest had  In  any  degree  warped  or  colored 
the  testimony,  without  any  intimation  of  sus- 
picion from  the  court  In  Unruh  v.  State, 
105  Ind.  117,  4  N.  E.  453.  telling  the  jury  that 
It  was  their  duty  to  consider  the  Interest  of  a 
witness,  whether  a  party  or  not  was  error. 
See,  also,  Bird  v.  State,  107  Ind.  154,  8  N.  E. 
14.  To  similar  effect  Is  Hicks  v.  U.  S.,  150 
U.  S.  442,  14  Sup.  Ct  147. 

The  first  Instruction  asked  by  appellant 
should  have  been  given.  Had  it  been  given, 
It  would  have  then  been  the  only  instruction 
In  the  case  which  presented  the  real  attitude 
of  the  defense,  viz.  that  appellant  did  not  fire 
the  shot  which  killed  Schultz,  and. did  not 
procure,  Incite,  aid,  or  abet  the  person  who 
did  fire  It  Instructions  on  self-defense  were 
given,  but  White  did  not  himself  kill  In  self- 
defense  or  otherwise.  He  maintained  that 
while  he  was  defending  himself  against  as- 
sault some  person,  unsolicited  by  him,  and 
unknown  to  him  until  afterwards,  fired  and 
killed  his  assailant  In  his  defense.  The  thir- 
ty-seventh instruction  went  to  justification  of 
this  third  person,  but  left  out  the  Idea  in- 
volved in  appellants*  claim,  that,  whether 
the  third  person  was  justified  or  not  he 
(White)  was  blameless. 

Thirteen  separate  Instructions  were  given, 
each  of  which  stated  to  the  jury  upon  what 
facts  they  might  find  the  appellant  guilty, 
but  aside  from  those  directed  to  the  subject 
of  self-defense,  there  was  not  one  which  told 
them  upon  what  state  of  facts  he  might  be 
found  not  guilty.  Remembering  that  appellant 
all  the  time  maintained  that  he  did  not  fire 
the  fatal  shot,  and  that  the  state  never 
claimed,  and  does  not  now  claim,  that  he  did 
fire  It  hIs  theory  of  defense,  that  he  did  not 
Incite,  aid,  or  abet  the  person  who  did  fire  It 
was  entitled  to  recognition  and  clear  Instruc- 
tion to  the  jury,— to  even  greater  fullness 
than  was  embodied  in  the  first  Instruction  re- 
quested. Upon  the  facts  of  the  case,  we 
should  not  be  justified  in  interfering;  but  for 
the  errors  noticed  the  judgment  is  reversed, 
and  a  new  trial  ordered. 

DUNBAR,  0.  J.,  and  ANDERS,  J.,  concur. 


(10  Wash.  666) 
O'LEARY  v.  DUVALL  et  al. 
(Supreme  Court  of  Washington.    Jan.  14, 
1895.) 

Creditors'  Bill  —  Sufficiency  —  Fraudulent 
Conveyances  -r  Consideration  —  Siffioirnct 
of  EviDBKCB— Review  on  Appeal—  Equitablb 
Actions. 

3L  A  complaint  in  an  action  to  set  aside  a 
deed  made  in  fraud  of  creditors,  which  alleges 
that  the  land  conveyed  was  all  the  property 
the  debtor  owned,  and  that  an  execution  against 
him  has  been  returned  nulla  bona,  sufficiently 
shows  that  the  debtor  had  no  other  property 
out  of  which  a  judgment.could  be  collected. 

2.  Where  a  grantee  accepts  a  deed  of  land 
with  notice  that  it  was  made  in  fraud  of  cred- 
itors, the  deed  will  be  set  aside,  though  the 
grantee  paid  full  consideration  therefor. 

3.  On  a  creditors'  bill  it  appeared  that  the 
day  after  judgment  was  rendered  against  the 
debtor  he  conveyed  land  to  his  brother,  and 
that  the  deed  was  recorded  after  a  motion  for 
a  new  trial  was  made.  There  was  evidence 
that  the  debtor  had  stated  that  he  would  fix 
it  so  that  plaintiff  would  not  get  anything,  and 
that  his  brother  had  said  that  the  debtor  sold 
him  the  property  because  the  former  had  got 
into  trouble,  and  he  did  not  know  what  the 
court  might  rule,  and  did  not  want  to  have  any 
property.  The  brother  testified  that  he  had 
paid  full  consideration  for  the  land,  and  there 
was  evidence  that  the  money  was  paid  over  at 
a  lawyer's  office.  Held,  that  plaintiff  was  en- 
titled to  judgment 

4.  Where,  in  an  equitable  action,  it  plainly 
appears  to  the  supreme  court  that  the  testimony 
does  not  support  the  findings  of  the  trial  judge, 
the  judgment  will  be  reversed,  and  such  a  one 
rendered  as,  in  the  opinion  of  the  supreme 
court,  is  warranted  by  the  evidence. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley",  Judge. 

Action  by  Daniel  O'Leary  against  James 
Duvall  and  James  H.  Woolery,  sheriff,  to 
enjoin  the  sale  of  certain  land  under  an  exe- 
cution to  satisfy  a  judgment  against  the 
grantor  of  plaintiff.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed. 

Charles  E.  Patterson  and  Wm.  L.  Thomp- 
son, for  appellants.  Will  H.  Thompson,  Ed- 
uard  P.  Edsen,  and  John  E.  Humphries,  for 
respondent 

DUNBAR,  C.  J.  This  is  an  action  brought 
by  the  respondent,  Daniel  O'Leary,  against  the  * 
appellants,  James  Duvall  and  James  H.  Wool- 
ery. The  complaint  alleges  substantially  that 
on  the  28th  day  of  January,  1893,  the  respond- 
ent purchased  of  James  O'Leary  the  real 
estate  mentioned  in  the  complaint,  together 
with  other  property,  and  paid  him  for  the 
same;  that  the  deed  was  duly  executed  to 
him  for  said  property,  and  recorded  on  Feb- 
ruary 3,  1893;  that  on  the  27th  day  of  Jan- 
uary, 1893,  the  appellant  Duvall  obtained  a 
verdict  against  James  O'Leary  in  the  superior 
court  of  King  county  for  $500;  that  after- 
wards, on  the  28th  day  of  February,  1893, 
one  Marian  Hamilton  recovered  a  verdict 
against  said  James  O'Leary  for  $500,  for 
slander;  that  afterwards  the  Judgment  of 
Marian  Hamilton  was  assigned  to  the  appel- 
lant James  Duvall;  that  afterwards  Djvall 
had  execution  Issued  upon  the  judgment;  that 
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the  execution  was  returned  unsatisfied;  after- 
wards another  execution  was  issued  and  lev- 
ied upon  the  real  property  described  in  the 
complaint;  that  the  sheriff  was  proceeding 
to  advertise  the  same  for  sale  when  the  re- 
spondent commenced  the  suit  at  bar,  and 
asked  that  a  permanent  Injunction  be  Issued 
preventing  the  sale  of  the  land  to  satisfy  the 
judgment.  A  temporary  injunction  was 
granted.  Appellant  Dovall  filed  a  cross  com- 
plaint, asking  that  the  land  be  subjected  to 
the  payment  of  the  Judgment  above  men- 
tioned, on  the  ground  that  the  conveyance  to 
Daniel  O'Leary  was  fraudulent  as  to  his  cred- 
itors. Upon  these  issues  the  case  went  to 
trial,  and  judgment  was  rendered  in  favor  of 
the  respondent  for  costs,  and  a  perpetual  in- 
junction was  granted  against  the  appellants. 

Respondent  moves  to  dismiss  the  appeal, 
for  the  reason  that  the  court  has  no  Jurisdic- 
tion; but  we  think  there  is  no  merit  in  the 
motion,  and  it  will  therefore  be  denied.  The 
facts  in  the  case,  in  regard  to  the  two  several 
judgments  and  the  execution  of  the  deed, 
were  about  as  follows:  On  May  26,  1892, 
Duvall  commenced  suit  for  damages  for  ma- 
licious prosecution  against  James  O'Leary, 
and  on  January  27,  1893,  a  verdict  was  had 
therein  for  Duvall  for  $500  and  costs.  On 
January  28,  1893,  O'Leary  filed  a  motion  for 
a  new  trial,  which  was  overruled  on  Feb- 
ruary 28,  1893;  and  on  the  same  day  judg- 
ment on  said  verdict  was  entered  for  $500 
and  costs.  In  the  same  court,  on  September 
28,  1892,  Marian  Hamilton  commenced  suit 
against  said  O'Leary  for  damages  for  slander. 
About  January  21, 1893,  by  order  of  the  court, 
said  cause  was  set  for  trial  on  February  9, 
1893;  and  upon  April  1,  1893,  judgment  upon 
the  verdict  was  entered  for  the  plaintiff  for 
$500  and  costs.  On  January  28,  1893,  the 
same  day  upon  which  O'Leary  filed  his  motion 
for  a  new  trial  in  the  Duvall  suit,  he  pre- 
pared and  executed  a  deed  as  grantor  to  the 
property  in  dispute,  to  the  respondent,  Daniel 
O'Leary,  as  grantee.  This  deed  he  did  not 
deliver  to  Daniel  O'Leary  until  February  2, 
1893.  The  deed  recited  a  consideration  of 
$6,000.  On  the  same  day  (February  2d), 
James  O'Leary  also  assigned  to  said  Daniel 
O'Leary  a  note  and  mortgage  owned  by  him, 
securiug  an  indebtedness  of  $4,000,  for  the 
expressed  consideration  of  $4,000.  Daniel 
O'Leary,  the  grantor,  is  a  brother  of  James 
O'Leary,  the  grantee,  and  the  testimony  shows 
that  James  O'Leary  made  his  home  with  his 
brother  Daniel  O'Leary  during  the  pendency 
of  the  litigation  In  which  he  was  involved,  he 
being  an  unmarried  man. 

It  is  contended  by  the  respondent  that  the 
cross  complaint  of  the  appellant  Duvall,  de- 
fendant below,  docs -not  state  a  cause  of  ac- 
tion, in  that  it  does  not  state  that  the  defend- 
ant had  no  other  property  out  of  which  the 
execution  could  be  satisfied.  The  allegation 
of  the  complaint  is  that  said  property  so 
attempted  to  be  conveyed  was  all  the  prop- 
erty owned  by  said  James  O'Leary,  real  and 


personal,  with  the  further  allegation  that 
there  was  a  return  nulla  bona  on  the  execu- 
tion issued.  We  think  this  is  sufficient.  If 
the  property  conveyed  was  all  the  property 
owned,  it  necessarily  follows  that  there  was 
no  other  property  out  of  which  the  execution 
could  be  satisfied.  This  court  has  often  held 
that.  If  the  substance  and  sense  are  satisfied, 
it  will  not  reverse  a  case  or  hold  a  pleading 
bad  because  it  is  not  stated  in  any  particular 
form  of  words.  The  respondent  cites  Wood, 
Fraud.  Conv.  §  143,  to  the  effect  that,  if  a 
debtor  is  perfectly  solvent,  he  can  do  what 
he  will  with  his  property,  so  long  as  he  does 
not  dispose  of  so  much  of  it  as  to  disable  him 
from  paying  his  debts.  This  is  a  rule  of  plead- 
ing as  well  as  of  evidence.  Hence  a  bill 
which  contained  no  allegation  that  the  debtor, 
at  the  time  of  the  alienation,  was  insolvent  or 
embarrassed,  was  held  bad,  for  It  is  only 
when  an  inadequate  amount  of  property  re- 
mains that  creditors  have  the  legal  right  to 
complain.  The  court  said  that,  for  aught  it 
appeared  In  the  pleading,  the  debtor  might 
have  been  possessed  of  ample  means,  other 
than  the  property  in  controversy,  to  pay  his 
debts,  and  in  such  a  case  the  conveyance  is 
not  ordinarily  open  to  the  attack  of  creditors. 
The  law  thus  laid  down  does  not  militate 
against  the  pleading  in  this  case,  for  it  does 
appear  from  the  allegation  of  this  complaint 
that  no  adequate  amount  of  property  re- 
mained, and,  further,  that  no  property  at  all 
remained.  It  is  true,  as  respondent  asserts, 
that  this  text  is  supported  by  a  long  list  of 
authorities,  some  of  which  are  quoted  by  the 
respondent;  but  the  authorities,  like  the  text, 
simply  hold,  in  substance,  that  it  must  appear 
both  from  the  allegations  when  the  question 
is  upon  the  pleadings,  and  from  the  testimony 
when  It  is  a  question  of  fact,  that  there  was 
no  property  other  than  the  property  In  dis- 
pute out  of  which  the  creditors  could  satisfy 
their  claim.  The  general  proposition,  of 
course,  cannot  be  disputed,  that  it  is  no  con- 
cern of  the  creditor  what  a  debtor  may  do 
with  any  particular  property,  so  long  as  he 
has  sufficient  other  property  subject  to  exe- 
cution to  satisfy  their  claims.  So  that  the 
question  here  is  whether  the  testimony  shows 
that  it  was  the  intention, of  James  O'Leary 
'  to  defraud  his  creditors  In  disposing  of  this 
land  to  his  brother;  and,  secondly,  whether 
the  brother  knew  of  such  Intention,  If  It  ex- 
isted, or  whether  his  position  was  such  that 
the  law  will  raise  the  presumption  of  knowl- 
edge against  him  or  impute  knowledge  to 
him. 

We  can  hardly  understand  the  legal  ar- 
gument advanced  by  the  respondent  that 
this  action  cannot  be  maintained  because  it 
is  not  shown  by  the  testimony  that  James 
O'Leary  was  insolvent,  from  the  fact  that 
the  testimony  shows  that  he  was  paid 
$7,000  for  this  land.  The  money  that  he  re- 
ceived for  the  land  could  not  be  reached  by 
the  appellants,  and  it  was  simply  a  case 
where  a  debtor  was  disposing  of  all  of  lus 
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property;  and  If  the  purchase  price  could 
be  taken  into  consideration,  to  refute  the 
idea  that  the  debtor  had  nothing  out  of 
which  the  creditors'  execution  could  be  sat- 
isfied, the  law,  in  opposition  to  fraudulent 
conveyances,  would,  in  a  majority  of  in- 
stances, be  rendered  absolutely  useless  and 
nugatory.  Under  circumstances  of  this 
kind,  it  requires  two  elements  to  make  the 
transaction  valid,  viz.  good  faith  and  a 
valuable  consideration.  If  the  transfer  is 
for  a  valuable  consideration,  the  remaining 
question  is  whether  it  is  bona  fide;  and,  if 
It  is  not  in  good  faith,  it  matters  not  wheth- 
er the  consideration  was  adequate  or  not. 
The  rule  is  thus  announced  In  Bump,  Fraud. 
Conv.  p.  199:  "The  reason  is  manifest. 
Fraud  may  as  readily  be  effected  when  a 
full  and  fair  price  is  paid  as  when  nothing 
is  paid.  A  person  may  be  resolved  not  to 
pay  his  debts,  and  another,  knowing  this, 
may  treat  with  him,  and  purchase  his 
whole  estate  at  a  fair  and  full  price,  and 
thus  enable  him  to  defeat  the  claims  of  his 
creditors.  Although  the  purchaser  gains  no 
advantage,  he  enables  the  debtor  to  avoid 
the  payment  of  his  debts,  and  the  effect  up- 
on the  creditors  is  precisely  the  same  as  if 
nothing  were  .paid.  As  it  is  the  Intent  to 
withdraw  the  debtor's  property  from  the 
reach  of  his  creditors,  that  generally  makes 
a  transfer  for  full  value  fraudulent.  •  *  * 
If  the  grantee  has  notice  of  the  debtor's 
fraudulent  intent,  the  transfer  is  void  with- 
out reference  to  his  actual  intent  The  law 
in  such  case  charges  him  with  that  guilty 
knowledge  which  makes  him  a  participator 
In  the  fraud.  *  *  *  It  Is  not  necessary 
that  the  grantee  shall  have  actual  knowl- 
edge of  the  debtor's  intent  to  delay,  hinder, 
or  defraud  his  creditors  In  order  to  render 
the  transfers  void.  A  knowledge  of  facts 
sufficient  to  excite  the  suspicions  of  a  pru- 
dent man,  and  to  put  him  on  Inquiry,  or  to 
lead  a  person  of  ordinary  perception  to  in- 
fer fraud,  or  the  means  of  knowing  by  the 
use  of  ordinary  diligence,'  amounts  to  no- 
tice, and  is  equivalent  to  actual  knowledge, 
in  contemplation  of  law.  *  *  *  If  the 
grantor  and  grantee  are  relatives  or  are  in- 
timate, this  is  a  fact  from  which  it  may  be 
inferred  that  the  latter  knows  the  former's 
financial  condition."  These  statements  in 
the  text  are  amply  borne  out  by  the  author- 
ities, and  the  only  question  is  whether  the 
testimony  adduced  at  the  trial  brings  this 
case  within  the  law  as  quoted.  It  will  be 
noticed,  in  the  first  place,  that  the  relations 
are  intimate,  the  two  O'Learys  being  broth- 
ers; in  the  second  place,  that  they  lived  to- 
gether; in  the  third  place,  that  their  busi- 
ness relations  were  Intimate,  for  It  appears 
from  the  testimony  that  Daniel  O'Leary  and 
James  O'Leary  were  partners  in  business  to 
the  extent  of  each  one  of  them  owning  an 
undivided  one-half  Interest -in  the  lands  in 
dispute.  It  further  appears  from  the  testi- 
mony that  the  suits  against  James  O'Leary 


were  matters  of  public  report.  That  It  was 
the  Intention  of  James  O'Leary  to  dispose  of 
this  property  for  the  purpose  of  preventing 
the  creditors  from  obtaining  the  fruits  of 
their  judgment  Is  so  manifest  that  it  will 
scarcely  be  denied  by  any  one.  The  facts 
that  the  deed  was  made  on  the  day  upon 
which  the  Judgment  was  rendered;  that  it 
was  held  until  after  he  made  his  motion  for 
a  new  trial;  that  he  received  the  amount  of 
money  which  he  claims  to  have  received 
without  appropriating  it  on  the  judgment; 
and  the  further  facts  that,  prior  to  the  mak- 
ing of  the  deed,  he  stated  to  witness  Mur- 
dock  that  the  property  was  yet  in  his  name; 
that  he  was  having  trouble  with  Duvall,  but 
Duvall  would  never  get  a  cent,  because  he 
(O'Leary)  would  fix  it  so  that  Duvall  would 
not  get  anything;  and  that  he  was  not  going 
to  pay  the  judgment,— place  this  phase  of 
the  case  beyond  a  peradventure.  And  the 
matters  which  we  have  before  related,  to- 
gether with  the  further  facts  that  Daniel 
O'Leary  stated  to  the  witness  Richardson, 
in  speaking  of  this  transaction,  that  he  had 
purchased  his  brother's  place;  that  he  want- 
ed to  sell  it  because  he  had  got  into-  trouble 
with  Duvall,  and  didn't  know  what  the  court 
might  rule;  that  "there  was  no  telling  what 
the  damned  court  might  decide";  and  that 
"Jim  didn't  want  to  have  any  property,"— 
also  firmly  convince  us  that  the  respondent, 
whether  or  not  he  paid  a  valuable  consider- 
ation, did  it  for  the  purpose  of  assisting  his 
brother  to  avoid  this  judgment.  It  is  true 
that  O'Leary  says,  In  substance,  that  he 
knew  nothing  about  this  affair,  and  that  he 
bought  the  land  because  he  wanted  it,  and 
paid  a  valuable  consideration  for  it;  and  it 
is  no  doubt  true,  as  respondent  states,  that 
the  court  believed  it.  But  while  this  court 
will  not  altogether  disregard  the  judgment 
of  the  trial  judge,  from  the  fact  that  he  has 
better  opportunities  of  judging  of  the  cred- 
ibility of  the  witnesses  than  this  court  has, 
yet  this  is  an  equitable  case,  and  it  is  the 
policy  of  the  law  to  have  It  tried  de  novo  In 
this  court;  and.  when  it  plainly  appears  to 
us  that  the  testimony  will  not  sustain  the 
findings  of  the  trial  judge,  it  becomes  our 
duty  to  find  in  accordance  with  the  impres- 
sion that  the  testimony  makes  upon  us.  The 
fact  that  the  respondent  took  the  pains  to 
have  the  money  paid  at  the  lawyer's  office 
with  all  due  formality,  and  in  such  a  manner 
as  to  call  the  attention  of  the  lawyer  to  the 
details  of  the  payment,  does  not,  In  our  mind, 
strengthen  the  respondent's  case.  Ordinari- 
ly, In  a  transaction  between  two  brothers 
bearing  the  intimate  relation  to  each  other 
that  the  testimony  shows  these  brothers  did, 
It  would  not  be  considered  necessary  to 
make  this  demonstration.  The  Inference  is 
that  it  was  done  for  effect,  and  to  publish 
the  bona  fide  appearance  of  the  transaction. 
As  we  view  the  testimony,  it  plainly  ap- 
pears that  the  transaction  was  a  fraud  upon 
these  appellants,  and  the  judgment  of  the 
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court  will  therefore  be  reversed,  and  the 
cause  remanded,  with  instructions  to  grant 
the  relief  prayed  for  in  the  cross  complaint 
of  appellants. 

HOYT,  SCOTT,  and  STILES,  JJ.,  concur. 


(10  Wash.  673) 

CONOVER  v.  HULL  et  aL 

SAME  v.  BOSTON  NAT.  BANK  OF  SEAT- 
TLE et  al. 

(Supreme  Court  of  Washington.    Jan.  14, 
1895.) 

Insolvent  Corporation  -Validitt  of  Prefer- 
ence—Evidence. 

1.  The  stock  and  property  of  a  corporation 
form  a  trust  fund  for  the  benefit  of  all  its  cred- 
itors, and  a  voluntary  preference  in  case  of  in- 
solvency is  void. 

2.  Evidence  that  a  corporation  had  been  do- 
ing a  losing  business  for  several  months,  and 
that  an  action  was  begun  against  it  by  the  fa- 
ther of  its  president,  who  was  also  a  brother  of 
the  vice  president,  by  service  on  the  president 
without  filing  a  complaint,  and  that  the  action 
was  for  the  benefit  of  the  vice  president  of  the 
company,  and  that  immediately  after  such  serv- 
ive  the  company  privately  notified  another  cred- 
itor, who  at  once  brought  suit,  and  that  com- 
plaints in  such  actions  were  not  filed  until  just 
prior  to  the  entry  of  judgment  and  the  levy  of 
execution,  and  that  no  other  creditors  were  no- 
tified, shows  collusion  with  intent  to  prefer. 

3.  Evidence  that  a  creditor  who  had  ob- 
tained judgment  by  default  against  a  failing 
corporation  by  agreement  withheld  the  entry 
thereof  until  judgment  by  default  was  obtained 
by.  another  creditor,  and  that  both  judgments 
were  then  entered,  and  were  immediately  fol- 
lowed by  execution  and  levy,  is  admissible  to 
show  collusion  in  concealing  the  company's  con- 
dition from  the  public  and  the  other  creditors. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Actions  by  C.  T.  Conover,  receiver,  against 
Stephen  P.  Hull  and  James  H.  Woolery, 
sheriff,  and  oame  plaintiff  against  the  Bos- 
ton National  Bank  of  Seattle  and  James  H. 
Woolery,  sheriff  (consolidated),  to  enjoin  de- 
fendants from  further  proceeding  with  an 
execution  levied  upon  property  of  plaintiff's 
insolvent,  under  a  judgment  rendered  pre- 
vious to  his  appointment  as  receiver.  From 
a  judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Strudwick  &  Peters  and  Arthur,  Lindsay 
&  King,  for  appellants.  Struve,  Allen. 
Hughes  &  McMlcken  and  White  &  Munday. 
for  respondent. 

DUNBAR,  C.  J.  The  Bennett-Hull  Fur- 
niture Company  Is  a  corporation  organized 
under  the  laws  of  the  state  of  Washington, 
and  for  the  last  five  years  has  been  engaged 
in  the  furniture  business  in  the  city  of  Seat- 
tle. Since  its  organization  H.  J.  Hull  has 
been  its  president,  and  H.  F.  Bennett  its 
secretary  and  treasurer,  and  A i ouzo  Hull 
vice  president,  who  was  at  the  time  of  the 
commencement  of  this  action  one  of  its  trus- 
tees.  On  March  13,  1894,  Stephen  P.  Hull 


commenced  an  action  on  a  note  held  by  him, 
by  serving  summons  and  complaint  on  Ben- 
nett, as  secretary  and  treasurer  of  the  com- 
pany, the  service  being  made  on  the  even- 
ing of  March  13,  1894.  The  next  morning 
Mr.  Bennett  notified  the  Boston  National 
Bank,  one  of  the  appellants  here,  of  the 
service  of  the  papers  In  the  Hull  suit,  and 
on  the  same  day,  March  14,  1894,  the  bank 
commenced  Its  action  by  a  similar  service. 
No  appearance  was  made  by  the  company  in 
either  of  these  actions.  On  April  3, 1894,  the 
company  was  in  default  In  the  Stephen  P. 
Hull  suit,  but,  by  agreement  between  his  at- 
torneys and  the  attorneys  of  the  bank,  judg- 
ment was  not  entered  until  the  next  day. 
April  4th,  when  the  company  became  in  de- 
fault in  the  bank  suit,  and  the  complaints 
In  both  cases  were  placed  on  file,  judgment 
entered,  and  execution  immediately  issued 
and  placed  in  the  hands  of  the  sheriff,  and 
at-  once  levied.  By  further  agreement  be- 
tween the  attorneys  for  Stephen  P.  Hull  and 
the  bank,  the  levy  of  the  Hull  execution  was 
returned  as  a  prior  levy.  Said  levy  was  up- 
on the  entire  stock  and  fixtures  of  the  com- 
pany, which  constituted  the  entire  available 
assets  of  the  company,  practically  all  the 
book  accounts  and  bills  receivable  of  any 
value  having  been  previously  assigned  to 
the  bank.  On  April  5,  1894,  application  was 
made  by  one  of  the  creditors  of  the  com- 
pany for  the  appointment  of  a  receiver.  On 
April  6,  1894,  before  said  application  was 
heard,  Walter  &  Co.,  a  creditor  of  the  fur- 
niture company,  demanded  payment  of  its 
claim,  represented  by  promissory  notes,  some 
of  which  were  not  yet  due,  and  to  enable 
suit  to  be  brought  the  furniture  company 
took  up  said  notes,  and  gave  a  demand  note 
instead,  upon  which  suit  was  begun  at  once: 
and  on  the  next  day  the  furniture  company 
filed  Its  answer  in  said  suit,  confessing  judg- 
ment, and  judgment  was  entered,  and  execu- 
tion issued  and  levied  immediately.  On 
April  13,  1894,  the  application  for  a  receiver 
was  heard  and  granted,  and  the  receiver  at 
once  commenced  these  actions  to  enjoin  the 
appellants  and  defendants  from  further  pro- 
ceeding on  such  judgment  and  execution. 
He  secured  the  decree  that  they  had  no 
right  to  the  prior  payment  out  of  the  prop- 
erty levied  upon,  to  the  end  that  the  assets 
of  the  Insolvent  company  might  be  equitably 
distributed  by  the  receiver  among  all  the 
creditors  of  said  company.  Decree  was  ren- 
dered in  favor  of  the  receiver  in  each  case, 
from  which  this  appeal  is  prosecuted. 

Before  adverting  to  the  facts  in  this  case, 
we  will  notice  the  law  propositions  involved. 
The  discussion,  especially  the  oral  argument, 
assumed  a  wide  range,  and  counsel  for  ap 
pellants  with  great  earnestness,  vigor,  and 
ability  assault  what  Is  frequently  termed  the 
"trust-fund  theory,"  viz.  the  doctrine  enun- 
ciated by  many  o'f  the  courts  that  the  proper- 
ty of  a  corporation  is  a  trust  fund  in  the 
hands  of  the  managers  of  the  corporation  for 
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the  benefit  of  its  creditors,  insisting  that  the 
theory  is  an  illogical  and  unjust  one,  and 
that  there  should  be  no  distinction  made  in 
this  respect  between  the  property  of  a  cor- 
poration and  the  property  of  an  individual. 
The  respondent  insists  that  this  court  has 
allied  itself  with  the  advocates  of  the  trust- 
fund  theory  by  its  decision  and  announce- 
ments in  the  case  of  Thompson  v.  Lumber 
Co.,  4  Wash.  600,  30  Pac.  741,  and  31  Pac.  -25. 
We  will  not,  in  this  connection,  discuss  the 
question  whether  the  facts  in  that  case  were 
similar  to  those  in  the  one  at  bar.  We, 
however,  held  on  the  legal  proposition  that 
a  voluntary  preference  by  an  insolvent  cor- 
poration was  void;  a»d  that  principle  is  the 
essentially  distinguishing-  feature  between 
the  responsibilities  and  rights  of  a  corpora- 
tion and  a  private  individual.  A  further  in- 
vestigation of  the  subject  and  of  the  authori- 
ties contents  us  with  the  rule  announced  in 
that  case,  and  we  are  satisfied  that  it  can  be 
amply  sustained,  not  only  by  authority,  but 
by  the  clearest  principles  of  right  reasoning. 
To  begin  with,  our  statute  law  recognizes  a 
distinction  between  the  remedies  of  credit- 
ors as  applied  to  their  dealings  with  cor- 
porations, by  providing  for  the  appointment 
of  receivers  to  take  charge  of  the  property 
of  corporations  under  certain  circumstances 
and  conditions;  and  of  course,  after  the  re- 
ceiver is  appointed,  the  property  is  in  the 
custody  of  the  court,  and  the  funds  will  be 
equitably  distributed  among  the  creditors; 
while  the  liberty  of  a  private  Individual  Is  in 
this  respect  In  no  wise  circumscribed  or  con- 
trolled by  law  so  far  as  statutory  enactments 
are  concerned,  and  his  creditors  are  left  to 
run  a  race  of  energy  to  obtain  a  vantage 
ground.  The  law  having  made  this  wise  and 
equitable  provision,  it  is  the  duty  of  courts  of 
equity  to  see  that  the  provision  is  carried  out 
to  some  practical  effect;  and  the  reason  for 
this  distinction  Is  manifestly  a  just  one. 
The  creditor  of  an  individual  debtor  has 
more  and  better  opportunities  to  keep  him- 
self advised  concerning  his  debtor's  busi- 
ness and  financial  standing.  There  are  no 
limitations  on  the  debtor's  financial  respon- 
sibilities. It  matters  not  how  little  he  may 
embark  in  the  enterprise,  he  is  individually 
responsible  for  the  debts  which  he  Incurs,  no 
matter  how  great  the  amount;  and  the  cred- 
itor can  safely  disregard  the  particular  busi- 
ness in  which  he  is  engaged,  and  rely  on 
his  individual  estate,  which  he  may  know 
to  be  ample,  and  which,  with  the  exception 
of  a  small  exemption,  must  respond  to  his 
debts.  All  this*  outside  of  the  fact  that  an 
individual  is  liable  to  recuperate  his  for- 
tunes in  the  future,  after  he  has  failed,  and 
that  there  is  hope  of  his  paying  his  debts,  as 
long  as  he  lives.  But  not  so  with  a  cor- 
poration. It  is  an  artificial  creature  of  the 
law.  It  Is  favored  with  certain  limitations, 
and  its  responsibilities  are  only  such  as  are 
made  by  statute.  No  matter  what  enormous 
debts  it  may  incur,  the  stockholders  are  only 


Individually  responsible  to  their  creditors  for 
the  amount  of  the  capital  stock  which  they 
own,  and  when  the  indebtedness  incurred 
exceeds  the  amount  for  which  the  stockhold- 
ers are  responsible,  then  the  unfortunate  con- 
dition exists  of  a  debt  for  which  no  one  Is  re- 
sponsible. If  the  venture  of  a  corporation 
proves  a  successful  one,  the  stockholders  re- 
ceive the  benefit;  if  It  prove  unsuccessful, 
their  liabilities,  as  we  have  before  said,  are 
limited.  Hence  it  behooves  the  law  to  throw 
some  additional  safeguards  in  the  interest  of 
creditors  around  a  business  thus  conducted, 
for  when  the  corporation  falls,  and  goes  out  of 
existence,  all  chance  for  compensation  to  the 
creditor  is  forever  gone.  When  the  corpora- 
tion is  dissolved,— as  it  will  be  dissolved 
when  it  no  longer  is  a  profitable  enterprise,— 
the  creditor  finds  himself  struggling  with  a 
myth  or  a  nonentity,  and  is  therefore  abso- 
lutely helpless.  There  is  no  sentiment,  ei- 
ther, In  cases  of  dissolved  corporations,  which 
prompts  the  stockholders  in  after  years  to  pay 
off  the  debts  which  they,  incur  in  the  prosecu- 
tion of  the  business  of  the  corporation,  as  there 
Is  in  the  case  of  individuals;  and  altogether  it 
seems  to  us  that  no  violence  is  done  in  mak- 
ing this  sharp  distinction  between  the  debts 
of  an  individual  and  of  a  defaulting  corpora- 
tion. But,  whatever  may  be  said  concern- 
ing the  reason  of  this  distinction,  it  has  be- 
come so  permanently  ingrafted  in  the  law 
that  it  cannot  now  be  disregarded.  It  was 
decided  in  Bartlett  v.  Drew,  57  N.  Y.  587, 
that  the  assets  of  a  corporation  are  a  trust 
fund  for  the  payment  of  its  debts,  and  its 
creditors  have  a  lien  thereon,  and  the  right  to 
priority  of  payment  over  its  stockholders; 
that  where  the  property  of  a  corporation  had 
been  divided  among  its  stockholders  before 
all  Its  debts  had  been  paid,  the  judgment 
creditor,  after  the  return  of  an  execution  un- 
satisfied, could  maintain  an  action  in  the 
nature  of  a  creditor's  bill  against  the  stock- 
holder to  reach  whatever  was  so  paid;  and 
that  it  was  immaterial  whether  the  stock- 
holder got  it  by  a  fair  agreement  with  his 
associates  or  by  a  wrongful  act. 

In  Hastings  v.  Drew,  76  N.  Y.  9,  the  court 
said:  "The  proposition  is  well  settled  that  the 
stock  and  property  of  every  corporation  is  to 
be  regarded  as  a  trust  fund  for  the  payment 
of  its  debts."  The  appellants  cite  section 
864  of  2  Morawetz  on  Corporations,  opposing 
this  doctrine.  That  section  seems  to  lay 
down  the  general  proposition  that  a  creditor 
of  an  insolvent  corporation  is  entitled  to  pur- 
sue the  ordinary  legal  and  equitable  remedies 
for  the  enforcement  of  his  claims,  unless  he 
is  restrained  from  doing  so  at  the  suit  of  the 
corporation  or  other  creditors;  that  he  could 
not  be  prevented  except  by  Instituting  pro- 
ceedings for  the  purpose  of  securing  a  gen- 
eral distribution  of  the  assets;  that  an  execu- 
tion may  undoubtedly  be  levied  upon  the 
property  of  a  corporation,  although  it  be  in- 
solvent at  the  time,  unless  a  receiver  or  as- 
signee in  bankruptcy  of  the  company's  prop- 
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erty  has  been  appointed,  or  a  restraining  or- 
der has  been  issued,  In  a  proceeding  to  wind 
up  the  company.  So  far  the  text  does  not 
seem  to  affect  the  principle  which  we  are  dis- 
cussing, but  the  latter  part  of  this  section 
provides,  or  rather  states  the  rule,  that  the 
appointment  of  a  receiver  or  assignee  in  bank- 
ruptcy after  an  execution  has  been  levied  up- 
on the  property  of  a  corporation  would  clear- 
ly not  affect  the  right  of  an  execution  cred- 
itor to  be  paid  out  of  the  property  levied  up- 
on; and  that,  outside  of  the  statutes  affecting 
the  law  hi  such  cases,  the  general  rule  Is  that, 
after  the  Hen  of  an  attachment  has  vested 
upon  property  of  a  corporation,  it  will  not  be 
divested  by  subsequent  proceedings  for  wind- 
ing up  the  company,  unless  the  contrary  be 
expressly  provided.  This  proposition  seems 
to  be  based  upon  one  case,  viz.  In  re  Glen 
Iron  Works,  20  Fed.  674,  where  it  was  held 
that  the  Hen  of  judgment  creditors  of  an  in- 
solvent corporation,  who  had  levied  writs  of 
attachment  execution  under  the  laws  of 
Pennsylvania,  was  not  affected  by  the  sub- 
sequent appointment  of  an  assignee  in  bank- 
ruptcy of  the  corporation.  We  are  not  aware 
what  the  statute  of  Pennsylvania  was  under 
which  this  ruling  was  made,  but  the  an- 
nouncement here  does  not  seem  to  reflect  the 
sentiment  of  the  author,  Morawetz,  on  this 
interesting  subject,  for,  after  stating  the  law 
as  announced  in  Ringo  v.  Biscoe,  13  Ark. 
563,  which  is  that,  in  the  absence  of  a  stat- 
utory prohibition,  a  corporation  has  the  same 
power  to  make  a  preference  among  Its  cred- 
itors as  an  individual,  the  author,  In  section 
803,  in  the  following  vigorous  language,  pro- 
ceeds to  give  his  views:  "This  doctrine,  in 
the  opinion  of  the  writer,  Is  wholly  Indefensi- 
ble on  principle.  The  capital  provided  for 
the  security  of  the  creditors  of  a  corporation 
Is  a  fund  held  for  the  benefit  of  all  the  cred- 
itors equally.  That  the  unsecured  creditors 
of  a  corporation  are  entitled  to  an  equal  dis- 
tribution of  the  common  security  has  often 
been  recognized  by  the  courts  of  equity  In 
adjusting  the  rights  of  creditors  among  them- 
selves and  in  relation  to  the  company's  share- 
holders. After  a  corporation  has  become  In- 
solvent, and  has  ceased  to  carry  on  business, 
the  rights  of  its  creditors  become  fixed.  If  a 
corporation  whose  assets  are  not  sufficient  to 
satisfy  all  of  Its  creditors  in  full  can  prefer 
certain  creditors,  leaving  others  unpaid,  this 
must  be  by  virtue  of  a  power  reserved  by 
Implication  to  the  company  and  its  agents. 
But  this  power  cannot  Justly  be  Included  In 
the  general  powers  of  management  which  a 
corporation  must  necessarily  possess  over  Its 
property  in  order  to  carry  on  its  business  and 
further  the  purposes  for  which  the  company 
was  formed.  The  purposes  of  a  corporation 
are  not  furthered  by  giving  It  or  Its  agents 
the  power,  after  the  company  has  become  In- 
solvent, and  has  ceased  to  carry  on  business, 
and  after  its  shareholders  have  lost  their  In- 
terests in  the  corporate  estate,  to  prefer  a 
portion  of  its  creditors,  according  to  Interest 


or  mere  whim,  and  to  pay  their  claims  In  full, 
leaving  the  others  wholly  without  redress." 
And,  indeed,  this  doctrine  does  seem  to  be 
so  entirely  without  reason  as  to  be  properly 
characterized  as  monstrous.  When  we  come 
to  think'  that  this  preferred  distribution  Is 
made  by  the .  managers,  who  represent  the 
stockholders,  who  are  hi  no  way  responsible 
for  the  debt,  or  at  least  that  portion  of  It 
which  Is  in  excess  of  their  liabilities,  why 
should  they,  thus  disinterested,  be  allowed  to 
confer  these  benefits  upon  favorites  to  the 
exclusion  of  the  rights  of  other  honest  cred- 
itors, who  have  helped  to  furnish  the  means 
which  constituted  the  very  fund  which  Is 
now  being  distributed  40  the  exclusion  of  their 
Interests?  Certainly,  it  is  but  a  just  provi- 
sion of  law. which  holds  that  this  fund,  un- 
der such  a  condition,  must  be  held  intact 
as  a  trust  fund  for  the  equal  benefit  of  all 
the  creditors.  The  author  above  referred  to, 
after  asserting  that  the  doctrine  that  the 
corporation  may  prefer  certain  creditors  at 
the  expense  of  others  was  first  announced  In 
Catlln  v.  Rank,  6  Conn.  233,  proceeds  to  say 
that  It  Is  a  doctrine  which  is  at  variance  with 
the  whole  theory  of  the  law  concerning  the 
rights  of  creditors  of  Insolvent  corporations, 
and  that  It  Is  contrary  to  the  plainest  princi- 
ples of  justice;  citing  Robins  v.  EmUry,  1 
Smedes  &  M.  Ch.  207;  Richards  v.  Insurance 
Co.,  43  N.  H.  263;  High  tower  v.  Mustian,  8 
Ga.  506;  Marr  v.  Bank,  4  Cold.  471.  One  of 
the  earliest  American  cases  sustaining  the 
trust-fund  doctrine  was  Wood  v.  Dummer, 
3  Mason,  308,  Fed.  Caa.  No.  17,944.  The 
opinion  was  written  by  Judge  Story,  and, 
among  other  things,  the  learned  judge  says: 
"It  appears  to  me  very  clear,  upon  general 
principles  as  well  as  the  legislative  intention, 
that  the  capital  stock  of  banks  is  to  be  deem- 
ed a  pledge  or  trust  fund  for  the  payment 
of  Its  contracts  by  the  bank.  *  *  *  Credit 
is  universally  given  to  this  fund  by  the  pub- 
lic, as  the  only  means  of  repayment  Dur- 
ing the  existence  of  the  corporation  it  is  the 
sole  property  of  the  corporation,  and  can  be 
applied  only  according  to  its  charter;  that  is, 
as  a  fund  for  payment  of  its  debts  upon  the 
credit  of  which  it  may  discount  and  circulate 
notes.  Why,  otherwise,  is  any  capital  stock 
required  by  our  charters?  If  the  stock  may, 
the  next  day  after  it  is  paid  in,  be  withdrawn 
by  the  stockholders  without  payment  of  the 
debts  of  the  corporation,  why  Is  this  amount 
so  studiously  provided  for,  and  Its  payment 
by  the  stockholders  so  diligently  required? 
To  me  this  point  appears  so  plain  upon  prin- 
ciples of  law  as  well  as  common  sense,  that 
I  cannot  be  brought  Into  any  doubt  that  the 
charters  of  our  banks  make  the  capital  stock 
a  trust  fund  for  the  payment  of  all  the  debts 
of  the  corporation.  *  *  *  On  a  dissolu- 
tion of  the  corporation  the  blllholders  and  the 
stockholders  have  each  equitable  claims,  but 
those  of  the  blllholders  possess,  as  I  conceive,  a 
prior  exclusive  equity;"  citing  Vose  v.  Grant. 
15  Mass.  505;  Spear  v.  Grant,  16  Mass.  9; 
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and  some  English  cases,  viz.  Taylor  v.  Plum- 
er,  3  Maule  &  S.  562,  and  Hill  v.  Simpson,  7 
Ves.  152.  In  Taylor  on  Private  Corporations 
(section  655),  the  author  says:  "There  seems 
to  he  no  longer  the  slightest  question  as  to 
the  firm  establishment  of  this  doctrine;"  cit- 
ing Sanger  v.  Upton,  91  U.  S.  56,  where  the 
court  says:  "The  capital  stock  of  an  Incor- 
porated company  Is  a  fnnd  set  apart  for  the 
payment  of  its  debts.  It  Is  a  substitute  for 
the  personal  liability  which  exists  in  private 
copartnerships.  When  debts  are  Incurred,  a 
contract  arises  with  the  creditors  that  it  shall 
not  be  withdrawn  or  applied  otherwise  than 
upon  their  demands  until  such  demands  are 
satisfied.  The  creditors  have  a  lien  upon  it 
in  equity."  It  would  seem  to  us  that,  if  this 
statement  be  true  that  the  creditors  have  a  lien 
upon  the  property  which  comprises  this  fund, 
such  lien  would  be'  absolutely  worthless  If  the 
stockholders  through  their  managers  were  al- 
lowed to  disburse  the  property  through  the 
medium  of  preferred  creditors.  Mr.  Pom- 
eroy,  in  his  work  on  Equity  Jurisprudence 
(volume  2,  §  1046),  In  discussing  the  question 
of  trust  funds,  says  courts  regard  property 
of  private  corporations,  especially  after  their 
dissolution,  as  a  trust  fund  in  favor  of  cred- 
itors; citing  Wood  v.  Dummer,  supra,  and 
many  other  cases.  "These  statements,'*  says 
the  author,  "may  be  sufllciently  accurate  as 
strong  modes  of  expressing  the  doctrine  that 
snch  property  la  a  fund  sacredly  set  apart 
for  the  payment  of  partnership  and  corpora- 
don  creditors  before  it  can  be  appropriated 
to  the  use  of  the  individual  partners  or  cor- 
porators, and  that  the  creditors  have  a  lien 
upon  it  for  their  own  security;  but  it  is  plain 
that  no' constructive  trust  can 'arise  In  favor 
of  the  creditors  unless  the  partners  or  di- 
rectors, through  fraud,  or  a  breach  of  fidu- 
ciary duty,  wrongfully  appropriate  the  prop- 
erty, and  acquire  the  legal  title  to  It  in  their 
own  names,  thus  placing  it  beyond  the  reach 
of  creditors  through  ordinary  legal  means." 
We  cite  this  statement  of  Pomeroy  for  the 
reason  that  it  is  noticed  and  commented  up- 
on as  opposing  the  trust-fund  doctrine  by  the 
supreme  court  of  the  United  States  in  Holllns 
v.  Iron  Co.,  150  U.  S.  371,  14  Sup.  Ct.  127; 
but,  while  the  learned  author,  Pomeroy,  in 
dealing  exclusively  with  names,  says  that  the 
expression  of  trust  In  such  cases  Is  mostly 
metaphorical,  and  that  there  is  certainly  noth- 
ing in  the  relation  resembling  a  constructive 
trnst,  he  has  announced  the  doctrine  that  the 
creditors  have  a  lien  upon  the  funds  for  the 
payment  of  their  debts,  and,  so  long  as  that 
fact  exists,  the  substance  of  the  trust-fund 
theory  Is  maintained,  no  matter  by  what 
name  it  may  be  called,  whether  it  be  a  trust 
fund,  a  constructive  trust,  or  what  not 
Judge  Story,  in  2  Story's  Equity  Jurispru. 
dence  (section  1252),  discussing  this  question, 
says:  "Perhaps  to  this  same  head  of  Implied 
trusts  upon  presumed  Intention  (although  it 
might  equally  well  be  deemed  to  fall  under 
the  head  of  constructive  trusts  by  operation 


of  law)  we  may  refer  that  class  of  cases 
where  the  stock  and  other  property  of  private 
corporations  is  deemed  a  trust  fund  for  the 
payment  of  the  debts  of  the  corporation;  so 
that  the  creditors  have  a  Hen  or  right  of  pri- 
ority of  payment  on  it,  in  preference  to  any 
of  the  stockholders  in  the  corporation.  There- 
fore, if  a  corporation  is  dissolved,  the  con- 
tracts of  such  corporations  are  not  thereby 
deemed  extinguished,  but  they  survive  the 
dissolution  of  the  corporation.  *  *  *  This, 
however,  is  a  remedy  which  can  be  obtained 
in  equity  only,  for  a  court  of  common  law  is 
incapable  of  administering  any  just  relief, 
since  It  has  no  power  of  bringing  all  the  prop- 
er parties  before  the  court,  or  of  ascertaining 
the  full  amount  of  the  contribution,  the  prop- 
erty of  the  contributors,  or  the  cross  equities 
and  liabilities  which  may  be  absolutely  re- 
quired for  a  proper  adjustment  of  the  rights 
of  all  parties  as  well  as  of  the  creditors." 
If  the  theory  of  the  appellants  were  true,  that 
the  trustees  of  the  corporation  could  prefer 
Its  creditors,— and,  if  they  can  prefer  them  at 
all,  they  can  prefer  them  to  the  extent  of  all 
the  funds  of  the  corporation,— the  court  of 
equity  before  whom  the  case  was  brought 
for  adjustment  would  sit  helpless  and  with 
empty  hands;  for  it  would  be  but  a  mockery 
of  justice  to  bring  the  affairs  of  an  insolvent 
corporation  to  a  court  for  adjustment  and 
distribution,  when  all  the  substance  of  the 
corporation  had  been  transferred  to  the  pock- 
et or  till  of  the  favored  creditor.  The  su- 
preme court  of  the  United  States,  in  Curran 
v.  Arkansas,  15  How.  304,  In  arguing  this 
proposition  and  discussing  the  rights  of  the 
bank,  says:  "That  the  charter  followed  by 
the  deposit  of  the  capital  stock  amounted  to 
an  assurance,  held  out  to  the  public  by  the 
state,  that  any  one  who  should  trust  the 
bank  might  rely  on  that  capital  for  payment, 
we  cannot  doubt.  And  when  a  third  person 
acted  on  this  assurance,  and  parted  with  his 
property  on  the  faith  of  it,  the  transaction 
had  all  the  elements  of  a  binding  contract, 
and  the  state  could  not  withdraw  the  fund, 
or  any  part  of  it,  without  impairing  Its  obliga- 
tion." And  so  it  Is  with  the  corporations  in 
this  state.  Parties  who  deal  with  these  cor- 
porations under  the  law  rely  exclusively  up- 
on the  funds  of  the  corporation,  recognizing 
the  fact  that  they  have  no  redress  upon  the 
private  means  of  the  stockholders;  and  every 
principle  of  fair  dealing  demands,  under  such 
circumstances,  that  the  fund  upon  which 
they  rely,  and  to  which  they  extend  their 
credit,  should  be  held  as  a  sacred  trust,  and 
equitably  and  justly  distributed  by  the  court 
for  their  benefit  The  same  doctrine  was  an- 
nounced In  Sanger  v.  Upton,  91  U.  S.  56.  In 
Perry  on  Trusts  (section  242),  the  author 
says:  "Analogous  to  the  gift  or  sale  of  the 
trust  property  by  trustees  is  the  right  of  deal- 
ing with  its  property  by  a  corporation.  A 
corporation  holds  its  property  in  trust— First 
to  pay  its  creditors;  and,  second,  to  distribute 
to  its  stockholders  pro  rata."    In  Wait  on 
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Insolvent  Corporations  (section  162)  ts  found  ; 
the  following  tersely  expressed  opinion:  1 
"The  rule  that  the  property  of  a  corporation 
is  a  trust  fund  to  be  applied  for  the  equal 
benefit  of  all  its  creditors,  is,  as  we  hare  seen,  1 
constantly  straggling  for  recognition  in  the 
cases.  The  funds  of  a  corporation  may  be  , 
regarded  as  pledged  exclusively  for  the  pay-  ( 
ment  of  the  debts  of  the  corporation.  The 
private  property  of  the  stockholders  is  not  ' 
liable,  nor  is  there  at  common  law  any  indi- 
vidual responsibility  on  the  part  of  the  di- 
rectors for  corporate  obligations.  The  cor- 
porate property  is,  then,  the  sole  source  to 
which  the  creditors  must  resort  The  assets, 
as  we  have  seen,  might  properly  be  consider- 
ed as  a  special  fund  or  property,  set  apart  in 
law,  in  lieu  of  the  private  property  of  the 
corporators,  to  which  resort  may  be  had  for 
the  payment  of  the  debts  of  the  corporation. 
The  directors  and  managers  of  an  insolvent 
corporation  are  regarded  as  trustees  of  the 
corporate  funds,  and  for  that  reason  should 
make  a  pro  rata  distribution  among  the  vari- 
ous creditors,  and  hence  it  has  been  held  that 
the  trustees  will  not  be  permitted  to  prefer 
debts  for  which  they  are  themselves  person- 
ally liable.  The  struggle,  both  in  the  stat- 
utes and  in  the  cases,  has  been  to  suppress 
preferences,  which  are  justly  regarded  as  a 
crying  evil  with  which  our  insolvency  and 
bankruptcy  laws  seem  inadequate  to  cope.  A 
court  of  equity,  it  may  be  observed,  will  in- 
terfere and  appoint  a  receiver  of  a  bank 
when  the  officers  have  been  making  preferen- 
tial payments.  While  the  existence  of  the 
right  of  a  failing  debtor  to  prefer  one  cred- 
itor to  another  in  the  distribution  of  his  prop- 
erty has  often  been  regretted,  it  is  recognized 
both  in  courts  of  law  and  of  equity.  Cases 
may  be  cited  upholding  the  right  of  a  cor- 
poration, unrestricted  by  statute,  to  make  a 
preferential  assignment  The  rule  Is  quite 
firmly  established.  The  practical  working 
of  the  rule  sustaining  corporate  preferences 
is  monstrous.  The  unpreferred  creditors 
have  only  a  myth  or  a  shadow  left  to  which 
resort  can  be  had  for  payment  of  their  claims; 
a  soulless,  fictitious,  unsubstantial  entity  that 
can  be  neither  seen  nor  found.  The  capital 
and  assets  of  the  corporation,  the  creditors' 
trust  fund,  may,  under  this  rule,  be  carved 
out  and  apportioned  among  a  chosen  few,  usu- 
ally the  family  connections  or  immediate 
friends  of  the  officers  making  the  preference. 
This  rule  of  law  is  entitled  to  take  precedence, 
among  the  many  reckless  absurdities  to  be 
met  with  in  the  cases  affecting  corporations, 
as  being  a  manifest  travesty  upon  natural 
justice."  This  language,  though  seemingly 
turgid  and  vehement  is,  notwithstanding,  we 
think,  justified  by  the  injustice  which  is  fre- 
quently effected  by  sustaining  the  rule  criti- 
cised. In  Rouse  v.  Bank,  46  Ohio  St.  493, 
22  N.  B.  293,  it  was  held  that  a  corporation, 
after  It  had  become  insolvent  and  ceased  to 
prosecute  the  objects  for  which  it  was  "creat- 
ed, could  not,  by  giving  some  of  its  creditors 


mortgages  on  the  corporate  property  to  se- 
cure antecedent  debts  without  other  consid- 
eration, create  valid  preferences  in  their  be- 
half over  the  other  creditors,  or  over  the  gen- 
eral assignment  thereafter  made  for  the  bene- 
fit of  creditors.  This  case,  it  seems  to  us,  is 
on  a  level  with  the  case  under  consideration. 
It  is  true  that  the  corporation  in  that  in- 
stance was  insolvent  but,  as  we  shall  here- 
after see,  the  corporation  in  the  case  at  bar, 
as  we  view  it  was  practically  Insolvent  also. 
In  the  case  above  referred  to  the  court  said: 
"It  is  obvious  that  the  corporate  property 
cannot  with  propriety  be  said  to  be  owned 
by  the  corporation  in  the  sense  of  ownership, 
as  applied  to  property  belonging  to  natural 
persons.  The  latter  may,  without  restric- 
tion, acquire  and  dispose  of  property  for  any 
lawful  purpose,  while  both  the  power  of  ac- 
quisition and  disposition  of  the  former  are 
limited  to  special  objects  already  mentioned 
The  corporate  property  is  in  reality  a  fund 
set  apart  to  be  used  only  in  the  attainment  of 
the  objects  for  which  the  corporation  was 
created,  and  it  cannot  lawfully  be  diverted 
to  any  other  purpose.  As  soon  as  acquired, 
it  becomes*  impressed  with  the  character  of  a 
trust  fund  for  that  purpose,  and  the  share- 
holder or.  creditor  may  Interpose  to  prevent 
Its  diversion  from  the  objects  of  the  incorpo- 
ration, injurious  to  him."  To  the  same  effect 
are  a  very  large  majority  of  the  cases  that 
have  been  adjudicated  on  this  subject.  It 
must  be  admitted  that  there  are  courts  which 
have  held  the  contrary  doctrine,  and  the  cas- 
es of  Holllns  v.  Iron  Co.,  supra,  and  Varnum 
v.  Hart,  119  N.  Y.  101,  23  N.  E.  183,  are 
notable  instances;  but,  with  the  most  pro- 
found respect  for  the  United  States  supreme 
court,  we  are  unable  to  indorse  the  logic  of 
their  decision  in  the  case  last  mentioned,  and 
think  that  the  result  of  such  logic  would  bo 
to  destroy  the  efficacy  of  statutory  law 
which  is  made  distinguishing  the  collectioa 
of  debts  from  private  individuals  from  the 
collection  of  debts  from  insolvent  corpora- 
tions. It  is  insisted  by  the  court  in  Holllns 
v.  Iron  Co.  that  the  doctrine  o{  trust  funds 
is  not  to  be  disregarded,  but  that  it  only  at- 
taches after  the  corporation  has  actually  be- 
come Insolvent,  and  the  property  of  the  cor- 
poration has  passed  into  the  hands  of  the 
court  through  its  agent  the  receiver.  This, 
as  we  have  said  before,  it  seems  to  us  would 
practically  destroy  the  doctrine  altogether, 
and  render  the  appointment  of  a  receiver  for 
the  purpose  of  justly  distributing  the  estate 
of  the  insolvent  corporation  a  useless  task. 
And  it  is  opposed  to  the  rule  announced  by 
this  court  in  Thompson  v.  Lumber  Co.,  su- 
pra, that  "when  a  corporation  has  reached  a 
point  where  Its  debts  are  equal  to  or  greater 
than  Its  property,  and  it  cannot  pay  in  the  or- 
dinary course,  and  its  business  is  no  longer 
profitable,  it  ought  to  be  wound  up  and  its 
assets  distributed." 

Discussing  the  case,  then,  upon  the  theory 
that  an  insolvent  corporation  has  no  right  to 
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prefer  creditors,  two  questions  are  present- 
ed: (1)  Was  this  corporation  insolvent  at  the 
time  these  judgments  were  obtained?  And 
(2)  was  there  collusion  between  the  corpora- 
tion and  the  judgment  creditors?  On  the 
first  proposition,  we  think  the  corporation 
was  practically  insolvent  at  the  time  these 
actions  were  commenced.  It  is  true  that, 
according  to  the  showing  made  to  the  bank 
of  the  company's  business,  the  assets  ex- 
ceeded the  liabilities;  but  the  book  accounts 
and  bills  receivable  were  computed  at  their 
face  value,  and  every  business  man  knows 
that  such  a  computation  falls  far  short  of 
representing  the  actual  assets  of  a  mercan- 
tile establishment;  and  the  result  in  this  in- 
stance abundantly  proves  the  unreliability 
of  the  showing  made.  Hence  the  anxiety  to 
maintain  these  preferences.  We  are  also  of 
the  opinion  that  the  testimony,  construed  by 
the  light  of  all  the  circumstances,  shows  a 
collusion  between  the  corporation  and  the 
judgment  creditors.  According  to  all  the  tes- 
timony, the  business  had  been  a  losing  one 
for  several  months.  Debts  were  pressing 
which  the  company  was  unable  to  pay.  And 
It  is  noteworthy  that  the  first  action  which 
was  instituted  was  instituted  by  Stephen  P. 
Hull,  the  father  of  H.  J.  Hull,  who  was  the 
president  of  the  corporation;  and  that  the 
plaintiff  in  the  action  was  the  brother  of 
Alonzo  Hull,  who  was  a  trustee  and  vice 
president  of  the  corporation,  and  who  was 
really  the  moving  factor  in  the  suit,  he  hav- 
ing brought  the  suit  as  agent  for  his  brother. 
Most  confidential  relations  may  be  presumed 
to  have  existed  between  the  plaintiff  and 
defendant,  and,  under  ordinary  circum- 
•  stances,  a  father  would  be  the  last  person 
to  take  the  initiative  in  instituting  legal  pro- 
ceedings against  the  Interests  of  the  son, 
especially  when,  under  the  circumstances,' 
such  proceedings  won  Id  surely  inaugurate  a 
series  of  suits  which  could  but  result  in 
financial  ruin.  This  case  strikingly  presents 
the  pernicious  doctrine  contended  for,  that  a . 
corporation,  under  the  circumstances,  has  a 
right  to  prefer  Its  creditors.  The  vice  presi- 
dent and  trustee  of  the  company,  who  is 
presumed  to  know  all  about  its  condition, 
brings  the  action  at  a  critical  juncture  for 
his  brother,  and  serves  the  summons  on  the 
president  of  the  company,  who  is  the  son  of 
the  claimant,  and  nephew  of  the  agent.  No 
complaint  was ,  filed,  and  the  service"  was 
practically  a  secret  one,  and  the  claim  could 
go'  to  judgment,  and  a  preference  lien 
be  established,  before  other  creditors  were 
aware  that  the  fund  was  in  danger.  The" 
practical  result  would  be  the  same  as  if  the 
corporation  had  confessed  judgment  in  favor 
of  the  claimant  While  there  is  no  law, 
either  civil  or  moral,  which  will  deprive  a 
citizen  of  his  legal  remedies  against  a  cor- 
poration which  is  owned  and  controlled  by 
his  relatives,  yet  the  circumstances  of  this 
case  convince  us  that  the  managers  of  the 
corporation  were  satisfied  that  they  could  not 


weather  the  financial  storm  which  had  over- 
taken them,  and  they  proposed  to  make  their 
relatives  good  at  the  expense  of  the  other 
creditors.  The  next  morning  after  the  serv- 
ice of  the  Hull  summons,  the  secretary  of  the 
company  notified  the  appellant  bank  of  the 
commencement  of  the  Hull  suit,  and  imme- 
diately the  bank  commenced  suit  by  serving 
summons  in  the  same  manner  in  which  it 
had  been  served  in  the  Hull  suit  No  notifi- 
cation was  given  to  any  other  creditors,  al- 
though some  of  them  were  engaged  in  busi- 
ness in  the  same  block  in  which  the  business 
of  the  defaulting  corporation  was  carried  on. 
It  is  Insisted  upon  by  the  appellants  that,  as 
long  as  a  corporation  does  no  affirmative  act 
to  assist  the  creditors  to  obtain  their  judg- 
ment, no  Inference  of  collusion  can  be  drawn, 
and  that  the  obligation  does  not  attach  to 
make  a  helpless  or  dilatory  fight  on  a  suit 
to  which  there  is  no  defense.  Certainly  we 
think  It  was  not  the  duty,  or  even  the  right, 
of  this  corporation  to  expend  its  funds  in 
unavailing  litigation;  but  the  company  did 
some  affirmative  act,  in  the  case  of  the  bank 
at  least  It  discriminated  in  favor  of  the 
bank  in  the  knowledge  it  imparted  of  its  real 
condition.  It  affirmatively  notified  it  of  that 
condition,  which  resulted  in  the  bank  com- 
mencing proceedings  to  secure  its  Indebted- 
ness. And,  if  the  theory  of  the  appellants 
should  be  sustained,  no  matter  what  the  in- 
tention was,  the  practical  result  would  be 
that  by  reason  of  this  affirmative  action  of 
the  company  the  bank  would  recover  its 
whole  claim  to  the  exclusion  of  the  rights  of 
the  other  creditors.  Of  course,  there  is  no 
absolute  or  definite  proof  here  that  there  was 
an  attempt  to  prefer.  The  company  did  not 
say  to  Hull  and  the  bank,  "We  want  to  pre- 
fer you,"  and  they  probably  did  not  say  in 
so  many  words  that  they  wanted  to  be  pre- 
ferred; but  the  bank  at  least  was  furnished 
by  the  company  with  data  sufficient  to  in- 
spire desire  in  It  to  be  preferred,  and  its 
prompt  and  vigorous  action  in  response  to 
that  information  speaks  with  more  emphasis 
than  any  mere  form  of  words. 

In  Giddings  v.  Dodd,  1  Dill.  116,  Fed.  Cas. 
No.  5,405,  it  was  held  that  creditors  who  re- 
ceive an  illegal  preference  are  liable  to  the 
assignee  of  the  bankrupt  and  that  the  intent 
of  the  debtor  to  give,  and  of  the  creditor  to 
secure,  an  unauthorized  preference  may  be 
shown  by  circumstances.  Of  course,  this 
must  be  true,  for  such  intentions  could  never 
be  proven.  In  Buchanan  v.  Smith,  16  Wall. 
277,  it  was  held  that  a  creditor  has  reason- 
able cfcise  to  believe  his  debtor  insolvent 
when  Safih  state  of  facts  is  brougfit  to  his 
notice,  respecting  the  affairs  and  pecuniary 
condition  of  his  debtor,  as  would  lead  a  pru- 
dent business  man  to  the  conclusion  that  he, 
the  debtor,  is  unable  to  meet  his  obligations 
as  they  mature  in  the  ordinary  course  of 
business.  It  is  insisted  by  the  appellants 
that  the  doctrine  announced  in  this  case'  was 
overturned  In  Wilson  v.  Bank,  17  Wall.  473 
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There  were  some  announcements  made  In 
Buchanan  v.  Smith  which  seem  to  have  been 
overruled  in  Wilson  v.  Bank,  although  the 
court  undertook  to  distinguish  that  case  from 
the  case  of  Buchanan  v.  Smith.  The  prin- 
cipal correction,  however,  made  by  the  court 
to  the  principles  stated  in  the  former  case 
was  as  to  the  necessity  of  any  affirmative 
action  on  the  part  of  the  bankrupt  to  pre- 
vent the  judgment  and  levy;  it  having  been 
announced  in  Buchanan  v.  Smith  that  a 
debtor  who  suffers  his  property  to  be  seized 
on  execution  when  knowing  himself  to  be  in- 
solvent should  apply  for  the  benefit  of  the 
bankrupt  act;  and  the  court,  In  Wilson  v. 
Bank,  decides  that  there  is  no  legal  obliga- 
tion on  the  debtor  to  file  a  petition  to  pre- 
vent the  judgment  and  levy,  and  that  a  fail- 
ure to  do  so  Is  not  sufficient  evidence  of  an 
intention  to  give  a  preference  to  the  judg- 
ment creditor,  and  to  defeat  the  operation  of 
the  bankrupt  law.  But  the  court  in  the  lat- 
ter case  says  that  very  slight  circum- 
stances, however,  which  tend  to  show  the 
existence  of  an  affirmative  desire  on  the  part 
of  the  bankrupt  to  give  a  preference  or  to 
defeat  the  operation  of  the  act,  may,  by 
giving  color  to  the  whole  transaction,  render 
the  lien  void;  and  that  these  special  circum- 
stances must  be  left  to  decide  each  case  as  it 
arises.  In  Little  v.  Alexander,  21  Wall.  500, 
it  was  held  that  when  the  issue  to  be  decided 
is  whether  a  judgment  against  an  insolvent 
was  obtained  with  a  view  to  give  a  prefer- 
ence, the  intention  of  the  bankrupt  is  the 
turning  point  of  the  case,  and  all  the  circum- 
stances which  go  to  show  such  intent  should 
be  considered.  In  that  case  the  insolvent 
debtor  gave  his  son  and  niece  notes  for  an 
old  debt,  so  as  to  enable  them  to  procure 
judgments  before  his  other  creditors;  &nd 
it  was  held  that  the  preference  growing  out 
of  the  transaction  was  void.  In  Denny  v. 
Dana,  48  Am.  Dec.  655,  It  was  held  that  a 
preference  will  be  avoided  if  made  by  one 
who  is  insolvent  with  intent  to  give  a  prefer- 
ence to  a  creditor  who  had  a  reasonable  be- 
lief that  the  debtor  was  insolvent,  or  in  con- 
templation of  Insolvency;  and  that  the  in- 
tent to  give  a  preference  would  be  inferred 
where  such  preference  was  the  natural  and 
probable  result  of  the  acts  done.  As  we 
have  before  said,  the  preference  established 
by  the  bank  in  this  case  (if  the  result  of  the 
litigation  is  to  establish  a  preference,  which 
is  what  the  bank  maintains  here)  was  the 
direct  result  of  the  act  of  the  corporation  in 
informing  it  of  the  commencement  of  the 
suit  by  Hull.  It  also  appears  that  ^t>en  the 
company  was  in  default  in  the  HulT  suit  an 
agreement  was  made  between  the  attorneys 
of  Hull  and  the  attorneys  of  the  bank  that 
judgment  should  not  be  entered  in  the  Hull 
suit  until  the  next  day,  when  the  company 
would  become  in  default  in  the  bank  suit; 
and, the  complaints  in  both  cases  were  placed 
on  file,  judgments  entered,  and  executions  im- 
mediately issued,  and  placed  in  the  hands  of 


the  sheriff,  and  at  once  levied.  An  affidavit 
setting  up  this  state  of  facts  was  objected 
to,  and  excluded  by  ruling  of  the  court.  We 
think  that  this  testimony  should  not  properly 
have  been  excluded;  that  it  was  one  of  the 
circumstances  tending  to  show  a  collusion, 
and  a  suppression  of  knowledge,  so  far  as 
the  public  was  concerned,  until  the  judgment 
of  the  bank  could  be  obtained.  All  the  cir- 
cumstances surrounding  this  litigation  con- 
vince us  that  the  insolvent  condition  of  this 
company  was  known  to  the  appellants,  that 
there  was  a  desire  on  the  part  of  the  com- 
pany to  prefer  these  appellant  creditors,  and 
that  the  condition  of  the  company  was  made 
known  to  them  for  the  express  purpose  of 
warning  them  that  they  should  not  delay 
in  the  commencement  of  their  actions,  and 
that  the  result  of  this  knowledge  and  action 
on  the  part  of  the  company  and  of  these  ap- 
pellants was  to  obtain  liens  upon  the  prop- 
erty of  this  corporation  in  fraud  of  the  rights 
of  other  creditors.  The  judgment  will  there- 
fore be  affirmed. 

HOYT  and  STILES,  JJ.,  concur. 


(10  Wash.  656) 
MABIE  v.  WHITTAKER  et  ux. 

(Supreme  Court  of  Washington.    Jan.  14, 
1895.) 

Community  Land  —  Validitt  or  Deed  —  Rbtbo- 
agtivb  Effect  op  Statote. 

1.  Laws  1871,  p.  70,  |  12.  providing  that 
the  husband  shall  nave  no  right  to  sell  or  in- 
cumber the  common  real  estate  unless  he  shall 
be  joined  therein  by  the  wife,  applies  to  the 
conveyance  of  land  acquired  by  the  community 
before  the  passage  of  the  act  Hoyt,  J.,  dis- 
senting. 

2.  The  right  of  taking  by  survivorship  nev- 
er existed  in  Washington  as  to  community 
lands  previous  to  the  statute  of  1875,  pro.iding 
for  such  descent 

3.  Under  Laws  1871,  p.  70,  §  12.  providing 
that  the  husband  shall  have  no  right  to  sell 
the  common  real  estate  except  he  shall  be  join- 
ed therein  by  the  wife,  a  deed  by  the  husband, 
after  the  wife's  death,  of  the  common  real  es- 
tate, passes  no  title  to  the  wife's  interest  there- 
in as  against  the  wife's  heirs,  though  the  gran- 
tee be  a  bona  fide  purchaser. 

4.  A  tenant  in  common  may  maintain  eject- 
ment against  a  cotenant  in  possession  who  dis- 
putes his  right. 

5.  Under  2  Hill's  Code.  §  529,  providing 
that  any  person  having  a  valid  subsisting  inter- 
est in  real  property,  and  a  right  to  the  posses- 
sion thereof,  may  recover  it  by  action  against 
the  tenant  in  possession;  and  section  531,  pro- 
viding that  the  plaintiff  in  such  action  shall  set 
forth  the  nature  of  his  estate,  and  the  defend- 
ant may  set  up  a  legal  or  equitable  defense, 
and  the  superior  title,  whether  legal  or  equi- 
table, shall  prevail,— a  child  may  bring  ejectment 
for  his  deceased  mother's  interest  in  the  com- 
munity estate. 

6.  Under  2  Hill's  Code,  §  124,  providing 
that  if  a  plaintiff  were,  at  the  time  the  cause 
of  action  accrued,  under  21,  the  time  of  snch 
disability  shall  not  be  a  part  of  the  time  limited 
for  the  commenc'ng  suit,  a  plaintiff  in  eject- 
ment 1b  not  limited  in  his  recovery  of  damages 
to  the  six  years  next  before  the  commencement 
of  the  action,  prescribed  by  2  Hill's  Code,  f  534, 
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where,  at  the  time  defendant  wrongfully  took 
possession  of  the  land  in  suit,  plaintiff  waa  a 
minor. 

Appeal  from  superior  court,  Thurston  coun- 
ty; W.  H.  Prltcbard,  Judge. 

Action  by  William  A.  Mable  against  Lem- 
uel C.  Whlttaker  and  Elmlra  Whittaker,  bis 
wife,  to  recover  an  interest  In  land  conveyed 
by  plaintiffs  father,  after  the  death  of  bis 
wife,  by  deed  purporting  to  convey  the  whole 
Interest  In  said  land,  and  which,  by  mesne 
conveyances.  Is  In  possession  of  defendants. 
Prom  a  Judgment  of  nonsuit,  plaintiff  ap- 
peals. Reversed. 

Whitsou.&  Farker  and  J.  F.  Van  Name, 
for  appellant  W.  1.  Agnew  and  B.  F.  Deo 
nlson,  for  respondents. 

SCOTT,  J.  In  December,  1804,  Andrew  B. 
Mabie  and  Emeline  Z.  Huntington  were  mar- 
ried in  Washington  Territory,  and  lived  to- 
gether therein  as  husband  and  wife  until 
August  31,  1872,  when  she  died  Intestate, 
and  no  administration  was  had.  They  were 
the  parents  of  the  plaintiff,  and  there  was 
one  other  child,  the  issue  of  said  marriage, 
also  living.  On  the  10th  day  of  August, 
1871,  one  Tilley  and  his  wife,  being  the  own- 
ers, conveyed  the  premises  described  hi  the 
complaint,  consisting  of  1,862.00  acres  of  land 
In  Thurston  county,  to  Andrew  E.  Mable, 
who  held  the  same,  with  his  wife,  until  her 
death.  On  October  27,  1874,  after  the  death 
of  his  wife,  Andrew  Mable  executed  a  deed 
purporting  to  convey  all  of  said  land  to  one 
Hallett  and  the  defendants  claim  by  mesne 
conveyances  through  him.  The  plaintiff  is 
25  years  old,  and  instituted  this  action  In 
May,  1802,  claiming  as  an  heir  of  his  mother. 
The  form  of  the  action  is  ejectment,  the 
plaintiff  demanding  to  be  let  into  possession 
with  defendants,  as  a  tenant  in  common,  and 
for  the  rents  and  profits,  and  damages  for 
cutting  and  removing  timber.  After  the 
plaintiff  bad  Introduced  evidence  in  support 
of  his  cose,  and  rested,  the  court  granted  a 
motion  by  the  defendants  for  a  nonsuit,  on 
the  ground  that  the  deed  of  Andrew  Mabie 
conveyed  the  entire  tract,  and  cut  off  what- 
ever Interest  the  plaintiff  inherited  therein, 
if  any,  from  his  mother,  and  this  appeal  is 
prosecuted  therefrom. 

The  deed  from  Tilley  and  wife  to  Andrew 
Mabie  was  executed  while  the  statutes  of 
1869  relating  to  common  property  were  In 
force,  and  the  land  became  the  common  or 
community  property  of  Mable  and  wife  there- 
under. Section  9  of  this  act  (Laws  1869,  p. 
820;  Abb.  Real  Prop.  St  p.  472)  empowered 
the  husband  to  convey  the  entire  title  to 
such  land  by  his  separate  deed;  but  subse- 
quently the  legislature  passed  another  act 
(Laws  1871,  p.  70;  Abb.  Real  Prop.  St  p. 
470),  which  was  In  force  at  the  time  Mrs. 
Mabie  died.  In  1872.  and  section  12  of 
this  act  reads  as  follows:  "The  husband 
shall  have  the  management  of  all  the  com- 
mon property,  but  shall  have  no  right  to  sell 


or  encumber  real  estate  except  he  shall  bo 
joined  In  the  sale  or  encumbrance  by  the 
wife;  but  he  may  sell  or  encumber  any  per- 
sonal common  property  without  being  joined 
by  the  wife."  One  of  the  contentions  of  the 
respondents  is  that  whatever  the  nature  of 
the  wife's  interest  in  the  land  was,  the  right 
of  Mable  to  convey  the  entire  title  could 
not  be  taken  away  by  legislation  subsequent 
to  the  time  it  was  acquired  by  him.  But, 
leaving  out  of  consideration  all  question  as 
to  whether  he  could  only  exercise  such  right 
while  his  wife  was  living,  and  could  not  con- 
vey the  entire  title,  under  the  former  law, 
after  her  death,  and  cut  off  her  heirs,  we 
think  the  subsequent  act  took  away  his  pow.- 
er  to  do  so.  It  was  immaterial  whether  the 
record  title  to  the  community  lands  stood  in 
the  name  of  the  husband  or  of  the  wife,  or  of 
both  of  them,  when  considered  with  refer- 
ence to  the  power  of  the  legislature  to  au- 
thorize either  or  both  of  them  to  convey. 
The  legislature  could  as  well  have  provided 
that  the  wife  could  convey,  as  the  husband; 
and,  if  It  had  power  to  say  that  either  could 
dispose  of  the  community  interest  of  the 
other,  it  could  say  that  neither  could  do  so. 
Changing  the  manner  of'  the  conveyance  did 
not  alter  the  status  of  ownership.  It  could 
not  make  the  Interest  of  either  spouse  in 
community  lands  greater  or  less.  Further- 
more, prior  to  the  conveyance  to  Hallett  the 
community  in  question  had  been  dissolved 
by  the  death  of  the  wife,  and  at  the  time  of 
her  death  the  law  of  1871  relating  to  the  de- 
scent of  community  property  was  In  force. 
Laws  1871,  p.  73,  S  22  (Abb.  Real  Prop.  St 
p.  478),  provided  that:  "The  common  prop- 
erty being  partnership  property,  the  wi/e's 
share  shall  be  one-half  thereof  and  shall  be 
hers  and  her  heirs  forever;  and  her  share 
of  the  common  property  may  be  Increased  so 
as  to  be  more  than  one-half,  by  the  wife's 
compliance  with  the  provisions  of  section  five 
of  this  act" 

Appellant  claims  that  upon  the  death  of 
Mrs.  Mable  an  Interest  In  said  lands  vested 
In  him,  and  that  be  became  a*  tenant  in  com- 
mon with  his  father  and  sister.  In  addition 
to  the  claim  that  Mable  could  and  did  convey 
the  entire  title  to  Hallett  In  consequence  of 
having  that  right  when  the  land  was  ac- 
quired, which  we  have  above  discussed,  and 
which  will  be  further  considered  on  a  differ- 
ent ground,  it  is  contended  by  the  respond- 
ents that  Mable  and  wife  held  the  land  In 
question  as  joint  tenants,  with  the  right  of 
survivorship,  and  consequently,  upon  her 
death,  that  he  became  the  sole  owner.  The 
act  of  1809  did  not  fix  the  status  of  such 
property,  other  than  to  declare  It  to  be  com- 
mon property,  and  made  no  provision  for  its 
descent  Nor  was  there  at  that  time,  nor 
for  some  time  thereafter,  any  express  leg- 
islative recognition  of  estates  in  joint  ten- 
ancy. But  the  claim  is  founded  upon  the 
common  law,  which  was  in  force  to  a  greater 
or  less  extent  in  the  territory,  and  upon  the 
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following  statute  approved  in  December, 
1885,  viz.: 

"Section  1.  That  if  partition  be  not  made 
between  joint  tenants,  the  parts  of  those 
Who  die  first  shall  not  accrue  to  the  sur- 
vivors, but  descend,  or  pass  by  devise,  and 
shall  be  subject  to  debts  and  other  legal 
charges,  or  transmissible  to  executors  or 
administrators,  and  be  considered,  to  every 
intent  and  purpose,  in  the  same  view  as  if 
such  deceased  joint-tenants  had  been  tenants 
in  common;  provided,  that  community  prop- 
erty shall  not  be  affected  by  this  act. 

"Sec.  2.  That  all  acts  and  parts  of  acts  in 
conflict  with  this  act  be  and  are  hereby  re- 
pealed." Laws  1885-86,  p.  165. 

We  cannot  concede  the  force  to  this  indirect 
recognition  of  joint  tenancy,  as  applied  to 
community  lands,  which  the  respondents  con- 
tend it  should  have.  The  reference  thereto  In 
this  statute  is  not  the  first  instance  of  the 
employment  of  loose  or  inapplicable  expres- 
sions with  regard  to  former  or  existing  laws, 
in  our  legislation;  nor  do  we  think  such  de- 
fective statutes  are  peculiar  to  this  state  and 
territory,  as  it  is  something  liable  to  occur 
in  any  legislation,  owing  to  the  fact  that  law- 
making bodies  usually  do  not  and  cannot  well 
have  a  full  appreciation  and  understanding 
of  the  various  laws  In  force,  or  enacted  by 
them,  in  all  their  bearings.  It  is  evident  that 
a  holding  that  the  right  of  survivorship  did 
obtain  with  reference  to  community  lands 
woujd  overturn  and  nullify  the  express  dec- 
larations of  the  statute  above  set  forth,  relat- 
ing  to  the  status,  ownership,  and  descent 
thereof,  passed  in  1871.  Section  22,  supra. 
The  act  of  1869  and  this  act  declared  that  all 
property  so  acquired  should  be  common  prop- 
erty. The  section  referred  to  declared  that 
the  common  property  was  partnership  prop- 
erty. Section  25  provided  that  "the  rights  of 
all  married  persons  now  living  in  this  terri- 
tory, and  of  all  who  shall  hereafter  live  in  this 
territory,  shall  be  governed  by  this  act."  We 
have  here  the  clearly  manifested  intent  of  the 
legislature  not  only  to  define  what  "the  com- 
munity estate  was,  namely,  a  partnership,  but 
providing  for  descent  thereof,  and  making  it 
applicable  to  persons  then  living  in  the  terri- 
tory, as  well  as  those  thereafter  to  come;  to 
community  estates  then  existing,  as  well  as 
those  to  be  acquired.  The  statute  of  1871  did 
not  undertake  to  divest  any  right  which  had 
become  vested.  Mabie,  receiving  this  convey- 
ance under  the -act  of  1809,  thereby  became 
the  owner  of  an 'undivided  one-half  Interest 
in  the  land,  and  bis  wife  thereby  became  the 
owner  of  the  other  half.  Her  right  was  as 
much  a  vested  right  as  his.  Under  the  weight 
of  authority,  the  legislature  had  power  to 
change  the  law  of  descent,  and  could  take 
away  the  right  of  survivorship,  as  to  estates 
in  joint  tenancy,  and  make  the  same  applica- 
ble to  lands  already  acquired.  Cooley,  Const 
Urn.  (5th  Ed.)  440,  441;  Freem.  Coten.  §  36, 
—and  cases  cited  by  each;  also  Miller  v.  Den- 
net,  6  N.  H.  109.  Section  22,  aforesaid,  is  sub- 


stantially a  statute  of  descent  It  has  the 
technical  and  apt  words  of  such  a  statute, 
"hers  and  her  heirs  forever,"  which  Indicate 
the  legislative  Intent.  There  was  also  a 
general  statute  of  descent  in  force,  which 
could  more  logically  be  applied  to  community 
estates  than  could  the  doctrine  of  joint  ten- 
ancy. St.  1862,  p.  261;  Abb.  Real  Prop.  St 
375-378.  Subsequently,  another  act  was  pass- 
ed to  regulate  the  descent  of  real  property 
(Laws  1875,  p.  55).  Section  2  provided,  "Upon 
the  death  of  husband  and  wife,,  the  whole  of 
the  community  property,  subject  to  the  com- 
munity debts,  shall  go  to  the  survivor."  This 
statute,  continued  in  force  until  November, 
1879,  when  an  act  was  passed  (Laws  1879,  p. 
77),  section  13  of  which  was  as  follows:  "In 
case  no  testamentary  disposition  shall  have 
been  made  by  the  deceased  husband  or  wife 
of  his  or  her  half  of  the  community  prop- 
erty, it  shall  descend  equally  to  the  legitimate 
issue  of  his,  her  or  their  bodies.  If  there  be 
no  issue  of  said  deceased  living,  or  none  of 
their  representatives  living,  then  the  said 
community  property  shall  all  pass  to  the  sur- 
vivor subject  to  the  community  debts,  and  to 
the  exclusion  of  collateral  heirs,  the  family 
allowance  and  the  charges  and  expenses  of 
administration."  In  neither  of  these  acts 
were  community  lands  referred  to  as  being 
held  in  joint  tenancy,  and  the  only  reference 
of  the  kind  thereto  is  contained  in  the  act 
aforesaid,  passed  in  1885,  subsequent  to  all 
of  them.  A  partnership  is  not  a  joint  ten- 
ancy. T.  Pars.  Partn.  (3d  Ed.)  at  page  2, 
says:  "Thus,  partnership  has  been  compared 
to  tenancy  in  common,  and  also  to  joint  ten- 
ancy, and  has  been  said  to  be  one  or  the  other 
of  these,  modified  in  certain  ways.  This  was 
the  view  taken  in  all  the  early  books.  Bat 
this  is  no  more  true  than  that  tenancy  In 
common  or  joint  tenancy  is  a  modified  part- 
nership. The  three  things  are  essentially  dis- 
tinct. They  all  have  the  element  of  Joint 
ownership  of  property,  but  in  all  other  re- 
spects are  different  and  independent  and  the 
law  of  each  must  be  sought  for  in  itself. 
•  •  *  And,  as  to  joint  tenancy,  not  only 
may  all  of  the  four,  unities,— title,  interest 
time,  and  possession,— every  one  of  which  is 
essential  to  joint  tenancy,  be  absent  from 
partnership;  but,  besides  this  technical  differ- 
ence, the  substantial  characteristic  of  the 
Joint  tenancy,  which  is  the  right  of  survivor- 
ship, is  wholly  wanting  in  fact  in  partner- 
ship, for  it  exists  there  only  In  form,  and  as 
a  mere  trust  for  the  purpose  of  settlement." 
"The  fundamental  idea  of  the  community 
system  is  that  marriage  makes  the  man  and 
woman  partners,  and  that,  therefore,  all  prop- 
erty acquired  after  marriage  is  community 
property."  Stew.  Husb.  &  W.  §  317.  See, 
also,  De  Blane  v.  Lynch,  23  Tex.  25;  In  re 
Buchanan's  Estate,  8  Cal.  507;  Wilkinson  v. 
Wilkinson,  20  Tex.  237;  Cartwrlght  v.  Hollis, 
5  Tex.  151.  "The  central  Idea  of  the  com- 
munity system  Is  that  marriage  creates  a 
partnership  in  property  between  husband  and 
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wife,  and  that  all  property  resulting  from  the 
labor  of  both,  or  either  of  them,  and  all  prop- 
erty vesting  In  them,  or  either  of  them,  either 
by  gift,  devise,  bequest,  or  descent,  inures  to 
the  benefit  of  both  of  them;  and,  though  com- 
munity property  has  not  all  the  Incidents  of 
partnership  property,  It  has  many  of  them, 
and  is  commonly  spoken  of  as  partnership 
property."  3  Am.  &  Eng.  Enc.  Law,  p.  350. 
The  act  of  1871,  In  addition  to  declaring  such 
property  partnership  property,  provided  for 
an  increase  of  the  wife's  interest  to  more  than 
onchalf .  This  was  incompatible  with  the  doc- 
trine that  such  estates  were  held  in  joint 
tenancy.  But,  even  if  they  were,  by  pro- 
viding for  the  descent  of  her  interest  his  right 
of  succession  as  the  survivor  was  cut  off.  We 
know  of  no  Instance,  judicial  or  otherwise, 
where  such  doctrine  of  Joint  tenancy  has  been 
recognized  or  applied,  in  the  history  of  the 
state  and  territory,  and  none  has  been  called 
to  our  attention.  We  are  of  the  opinion  that 
the  universal  belief  and  course  of  acting  has 
been  contrary  thereto,  and  that  the  right  of 
taking  by  survivorship  has  at  no  time  existed, 
as  to  community  lands,  here,  except  under  the 
statute  of  1875,  providing  for  such  descent. 

A  good  many  cases  have  been  cited  by 
the  respondents,  holding  that  a  purchaser  of 
the  legal  title  to  lands,  without  notice  of  any 
equities  therein,  will  take  the  entire  title; 
and  we  presume  this  will  not  be  disputed,  as 
a  general  proposition.  But  some  of  them 
from  California  and  Texas  go  further,  and 
hold  in  effect  that  the  wife's  interest  in  com- 
munity lands  Is  an  equitable  Interest  only, 
and  that  her  heira  would  be  cut  off  by  such 
a  conveyance.  But  In  both  of  these  states 
the  disposition  of  community  lands  rested  in 
the  husband,  and  he  could  convey  the  same, 
to  satisfy  the  community  debts,  after  her 
death.  In  some  instances  the  record  title  is 
spoken  of  as  the  "legal  title,"  but  this  can 
be  true  only  in  a  qualified  sense.  A  deed  of 
lands  under  the  conditions  specified  in  the 
statute  vested  the  ownership  in  the  communi- 
ty, no  matter  which  spouse  was  named  as 
grantee  in  the  deed;  and  the  title  of  one 
spouse  therein  was  a  legal  title,  as  well  as 
that  of  the  other.  It  may  be  said  that  the 
title  or  interest  of  either  spouse  therein  sep- 
arately was  only  an  equitable  one.  But  how 
Is  this  material,  in  the  face  of  the  statute  in 
force  when  the  deed  by  Andrew  Mable  was 
executed,  which  declared,  without  regard  to 
the  nature  of  the  ownership  of  either  spouse, 
that  the  husband  should  have  no  right  to 
■ell  or  Incumber  community  real  estate,  ex- 
cept he  be  joined  in  the  sale  or  incumbrance 
by  the  wife?  It  might  well  be  that  the  legal 
title,  when  considered  with  reference  to  In- 
nocent purchasers,  would  be  regarded  as 
resting  in  the  one  who  had  the  record  or 
written  evidence  of  title,  and  that  a  convey- 
ance from  such  spouse  to  an  innocent  pur- 
chaser would  transfer  the  entire  estate  of 
the  community;  and  the  same  rule  might  be 


recognized,  under  the  circumstances  of  this 
case,  perhaps,  after  the  death  of  the  wife, 
if  it  would  obtain  before.  But  it  cannot  ob- 
tain at  all  without  directly  nullifying  the 
statute,  which  said  he  should  have  no  "right" 
to  sell;  and  "right,"  in  the  sense  used  there, 
meant  "power."  By  executing  such  a  deed 
the  husband  subjected  himself  to  no  pen- 
alty, and  there  was  no  way  of  enforcing  the 
statute,  if  the  deed  was  to  be  recognized  as 
valid.  This  same  section  (12,  supra)  provid- 
ed that  he  might  sell  the  community  per- 
sonal property  without  her  participation.  A 
similar  law  is  in  force  at  this  time,  and  it 
has  always  been  the  settled  belief  that  the 
deed  of  both  husband  and  wife  is  necessary 
to  pass  the  title  to  community  lands  under 
these  statutes.  In  fact,  It  could  not  have 
been  otherwise.  There  is  no  decision  of  the 
supreme  court  of  the  state  or  territory  to  the 
contrary,  and  there  has  been  none  by  any  In- 
ferior court,  that  we  are  aware  of,  unless  the 
decision  of  the  case  before  us  was  upon  that 
ground.  It  Is  true,  in  Sadler  v.  Niesz,  5 
Wash.  182,  31  Pac.  630,  1030,  we,  in  effect, 
held  the  wife  estopped,  under  the  circum- 
stances of  that  case,  from  asserting  a  claim 
to  community  lands  deeded  by  the  husband, 
but  that  in  no  wise  contravenes  the  doctrine 
above  stated.  In  this  connection,  we  call 
attention  to  Holyoke  v.  Jackson,  3  Wash.  T. 
235,  3  Pac.  841;  Hill  v.  Young,  7  Wash.  33, 
34  Pac.  144;  and  Adams  v.  Black,  6  Wash. 
528,  33  Pac.  1074,— as  some  of  the  cases  decid- 
ed in  this  stateand  territory  bearing  upon  the 
questions  before  us.  We  cannot  overturn 
the  statutes  or  the  settled  law  of  the  state 
to  meet  the  hardships  of  a  particular  case, 
much  as  we  would  like  to  avert  them.  If 
Andrew  Mable  could  not  convey  this  land 
during  the  lifetime  of  his  wife,  he  could  con- 
vey nothing  more  than  his  interest  therein 
after  her  death.  Upon  her  death  her  inter- 
est in  these  lands  vested  in  her  heirs,  and  the 
plaintiff  was  one  of  them.  What  the  extent 
of  the  interest  was  which  the  plaintiff  suc- 
ceeded to,  or  whether  the  husband  took  a 
share  of  his  wife's  estate,  also,  as  one  of  her 
heirs,  we  are  not  called  upon  now  to  deter- 
mine, as  the  question  has  not  been  presented 
or  argued.  Furthermore,  as  Andrew  Mabie 
received  a  *  valuable  consideration  for  this 
conveyance,  which  was  understood  by  the 
parties  to  be  for  the  whole  tract,  it  may  be 
that  the  plaintiff,  in  case  he  Inherited  or  re- 
ceived anything  from  his  father's  estate,  can 
be  called  upon  to  account  thereon.  But  these 
questions  must  await  the  future  disposition, 
of  the  case,  or  be  disposed  of  therein. 

It  Is  further  contended  by  the  respondents 
that  the  judgment  of  nonsuit  was  rightly 
granted  because  ejectment  cannot  be  main- 
tained. But  we  think  the  law  is  well  settled 
that  a  tenant  in  common  can  maintain  eject- 
ment against  a  cotenant  in  possession,  who 
disputes  his  right,— Freem.  Coten.  (2d  Ed.)  §5 
248,  290;   University  y.  Reynolds'  Ex'r,  23 
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Am.  Dec.  234;  Gale  v.  Hines,  17  Fla.  773; 
Wolfe  v.  Baxter  (Ga.)  13  S.  E.  18;  Hancock 
v.  Lopez,'  53  Cal.  362,— and  that  If  the  law 
were  otherwise  this  action  could  be  main- 
tained under  sections  529  and  531,  Code 
Proa* 

A  further  point  raised  by  appellant  is  that 
the  court  erred  in  excluding  evidence  of  the 
rents  and  profits,  and  damages  for  taking 
timber  beyond  six  years  from  the  commence- 
ment of  the  action;  and  we  think  the  point 
is  well  taken,  as  section  534,  Code  Proc.,* 
should  be  considered  with  section  124,  and 
the  cause  of  action  was  saved  by  reason  of 
the  minority  of  the  plaintiff.  Reversed  and 
remanded  for  a  new  trial. 

DUNBAR,  C.  J.,. and  ANDERS,  J.,  concur. 

HOTT,  j.  (dissenting).  I  dissent.  In  my 
opinion  the  act  of  1871  did  not  affect  prop- 
erty theretofore  acquired.  There  is  no  lan- 
guage used  in  the  act  which,  to  my  mind, 
discloses  any  such  intention  on  the  part  of 
the  legislature.  In  that  respect  it  is  entire- 
ly different  from  the  other  statutes  in  re- 
lation to  community  property.  A  statute  which 
introduces  a  rule  as  to  real  property  radical- 
ly different  from  the  one  theretofore  exist- 
ing should  not  be  construed  to  apply  to  prop- 
erty acquired  before  its  passage,  unless  the 
language  makes  clear  the  intention  of  the 
legislature  that  it  should  so  apply.  Before 
the  passage  of  the  act  of  1871,  the  element 
of  common  property  had  been  introduced  in- 
to our  statute  law,  but  not  to  such  an  ex- 
tent as  to  greatly  affect  the  holding  of  prop- 
erty belonging  to  the  husband  and  wife,  by 
either  of  them.  But  this  act  sought  to  intro- 
duce an  entirely  new  condition  of  things, 
and  to  constitute  a  kind  of  partnership  be- 
tween the  husband  and  wife  in  the  holding 
of  such  property.  Hence,  under  the  rule 
above  suggested,  it  should  be  held  not  to 
apply  to  property  theretofore  acquired,  un- 
less the  language  clearly  indicates  the  inten- 
tion of  the  legislature  to  give  it  such  retro- 

i  2  Hill's  Code,  $  529,  provides  that  "any  per- 
son having  a  valid  subsisting  interest  in  real 
property,  and  a  right  to  possession  thereof,  may 
recover  the  same  by  action  in  the  superior  court 
of  the  proper  county  to  be  brought  against  the 
tenant  m  possession.  *  *  * "  Section  531  pro- 
vides that  "the  plaintiff  in  such  action  shall  set 
forth  in  his  complaint  the  nature  of  his  estate, 
claim  or  title  to  the  property,  and  the  defendant 
may  set  up  a  legal  or  equitable  defense  to  plain- 
tiff s  claims;  and  the  superior  title,  whether  le- 
gal or  equitable,  shall  prevail.   *   *  *" 

a  2  Hill's  Code.  8  124,  provides  that,  "if  a  per- 
son entitled  to  bring  an  action  *  •  *  be.  at 
the  time  the  cause  of  action  accrued,  *  *  * 
under  the  age  of  twenty -one  years,  *  *  *  the 
time  of  such  disability  shall  not  be  a  part  of 
the  time  limited  for  the  commencement  of  ac- 
tion." Section  534  provides  that  in  actions  to 
recover  possession  of  real  property  "the  plaintiff 
shall  only  be  entitled  to  recover  damages  for 
witholding  the  property  for  the  term  of  six 
years  next  preceding  the  commencement  of  the 
action.   •  • 


spectlve  effect  I  find  nothing  to  the  act  In 
question  to  indicate  such  intention.  On  the 
contrary,  I  find  language  which,  to  my  mind, 
indicates  an  intention  to  give  It  effect  only 
as  to  property  thereafter  acquired.  If  I  am 
right  In  thus  construing  the  act  of  1871,  the 
rights  of  the  parties  to  the  property  in  ques- 
tion must  be  determined  under  the  law  of 
1869.  Under  that  law  the  husband  alone 
could  dispose  of  the  common  property  during 
coverture.  Such  power,  in  my  opinion,  car- 
ried with  It  the  right  to  dispose  of  such  prop- 
erty by  the  husband  after  the  death  of  the 
wife.  In  other  states  similar  statutes  have 
been  held  to  confer  such  authority  upon  the 
husband,  and,  so  far  as  I  am  advised,  the 
courts  of  none  of  the  states  having  statutes 
like  this  now  hold  to  a  contrary  doctrine. 


(54  Kan.  674) 

GILPEN  v.  LEKSELL. 

(Supreme  Court  of  Kansas.    Feb.  9,  1895.) 

Pledqe  or  Growing  Crop— Payment— Lien. 

Where  a  part  of  a  growing  crop  is 
reserved  or  pledged  in  a  written  contract  with 
a  creditor  as  collateral  security  to  him  for  the 
payment  of  an  existing  debt,  and  subsequently 
the  debt,  with  the  voluntary  consent  of  the 
parties,  is  canceled  and  satisfied,  such  former 
creditor  has  thereafter  no  claim  or  lien  upon 
the  crop  under  his  written  contract,  as  his 
debt  is  extinguished. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  McPherson  coun- 
ty; Frank  Doster,  Judge. 

Action  by  Stephen  Gilpen  against  E.  Lek- 
sell.  From  a  judgment  for  defendant,  plain- 
tiff brings  error.  Affirmed. 

On  April  13,  1887,  Stephen  Gilpen  filed  his 
amended  petition,  complaining  of  E.  Leksell 
substantially  as  follows:  That  on  November 
11,  1885.  he,  Gilpen,  entered  Into  a  written 
agreement  with  one  P.  J.  Johnson,  agreeing 
to  sell  certain  lands  described  therein;  John- 
son agreeing  to  reserve  or  pledge  to  Gilpen 
as  collateral  security  one-half  of  the  crops 
raised  on  said  land,  or  the  proceeds  of  the 
sale  of  one-half  of  the  crops,  for  the  payment 
of  the  notes  given  by  Johnson  to  Gilpen  in 
payment  of  the  land.  This 'controversy  arises 
over  the  crops  Yaised  on  this  land  during  the 
season  of  1886,  which  was  40  acres  of  broom 
corn.  The  written  agreement  between  John- 
son and  Gilpen  was  never  recorded.  During 
the  spring  season  of  1886,  Johnson,  who  was 
a  farmer,  and  quite  poor,  arranged  with  Lek- 
sell, who  was  a  merchant,  by  which  Leksell 
was  to  furnish  Johnson  with  groceries,  seed, 
and  some  money  to  enable  him  to  plant,  sow, 
and  harvest  his  crop,  Leksell  requiring  John- 
son, however,  to  give  him  a  chattel  mortgage 
on  the  crops,  to  secure  the  payment  of  such 
advances.  The  chattel  mortgage  was  given 
to  Leksell  by  Johnson,  and  when  the  40  acres 
of  broom  corn  had  been  harvested  and  baled. 
Leksell  took  possession  of  the  40  acres  of 
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corn,  and  sold  it  for  about  $400.  Gilpen  de- 
manded of  Leksell  the  payment  of  one-half 
of  the  proceeds  of  the  sale  of  the  crops  under 
his  written  agreement  with  Johnson.  Leksell 
refused  to  pay  Gilpen  any  part  of  the  pro- 
ceeds of  the  sale;  hence  this  suit  Gilpen 
alleged  his  lien,  Leksell's  knowledge  of  it,  his 
appropriation  of  its  value  to  the  amount  of 
about  $400.  and  asked  judgment  for  his  share 
thereof.  It  appeared  during  the  trial  by  Gil- 
pen's  own  testimony  that  "the  land  is  mine 
[his],  and  has  been  all  the  time."  He  remort- 
gaged  it,  making  the  new  mortgage  enough 
larger  to  pay  him  $400  out  of  it  The  land 
also  advanced  in  price,  so  that  Gilpen  wanted 
it  back.  Both  he  and  Johnson  testified  that 
there  was  an  absolute  unconditional  rescission 
of  the  contract  The  notes  were  surrendered 
to  Johnson,  and  the  contract  to  Gilpen.  John- 
son moved  off,  and  delivered  possession  of  the 
land  to  Gilpen.  Only  two  witnesses  testified 
in  the  case,— Gilpen  and  Johnson,— and  when 
Gilpen  rested  his  case  Leksell  demurred  to  the 
evidence,  and  the  court  sustained  the  demur- 
rer, and  directed  the  jury  to  render  a  verdict 
for  defendant  in  the  following  language:  "It 
appearing  from  the  testimony  of  Gilpen  and 
his  witness,  P.  J.  Johnson,  that  since  the 
commencement  of  this  action  Gilpen  and 
Johnson  had  effected  a  settlement  of  the  debt 
due  from  Johnson  to  Gilpen  on  account  of 
the  land  sale,;  that  Gilpen  had  taken  the  land 
back  from  Johnson,  and  Johnson  had  received 
back  his  notes  from  Gilpen,  with  no  reserva- 
tion of  the  claim  of  indebtedness  as  against 
Leksell;  and,  as  Johnson  owed  Gilpen  noth- 
ing, consequently  Leksell  owed  Gilpen,  noth- 
ing, and  the  debt  claimed  in  this  case  as  due 
from  Leksell  to  Gilpen  was  settled  and  paid." 
This  ruling  is  assigned  as  error,  and  Gilpen 
brings  the  case  here  for  review.  . 

Frank  G.  White,  for  plaintiff  in  error.  MU- 
llken  &  Galle,  for  defendant  In  -error. 

HORTON,  C.  J.  (after  stating  the  facts).  It 
appears  from  the  written  agreement  entered 
Into  on  the  11th  of  November,  1885,  between 
Stephen  Gilpen  and  P.  J.  Johnson  that  the 
crops  in  controversy  were  to  be  regarded  and 
reserved  as  collateral  security  for  certain 
notes  executed  by  Johnson  to  Gilpen  in  pay- 
ment for  the  land  purchased  by  the  former 
from  the  latter.  Subsequently  Gilpen  took 
back  the  land,  and  returned  to  Johnson  his 
notes.  Thereafter  Johnson  was  not  indebted 
to  Gilpen",  and  upon  the  uncontradictory  evi- 
dence in  the  case  it  is  shown  that  Johnson 
owed  Gilpen  nothing  upon  the  notes  or  other- 
wise. As  the  debt  from  Johnson  to  Gilpen 
had  been  canceled  and  satisfied  by  the  agree- 
ment of  the  parties,  the  collateral  security 
for  the  payment  thereof  cannot  be  claimed  by 
Gilpen.  The  debt  having  ceased  to  exist, 
Gilpen  has  no  lien  upon  the  crops  for  the 
payment  thereof.  The  Judgment  will  be  af- 
firmed. All  the  justices  concurring, 
v. 39P.no.  1—12 


(54  Kan.  641) 

MARTIN  et  al.  v.  BURNS  et  al. 

(Supreme  Court  of  Kansas.    Feh.  9,  1896.) 

Mechanic's  Lies— Sufficiency  of  Statement. 

In  order  to  establish  a  mechanic's  lien, 
a  statement  filed  for  that  purpose  must  fairly 
comply  with  the  statute,  and  should  contain 
not  only  a  statement  of  the  amount  claimed, 
but  also  a  list  of  the  items  of  the  materials  fur- 
nished, or  of  the  work  done;  and  where  it  con- 
tains no  itemized  statement  of  the  materials 
furnished  or  of  the  nature  or  kind  of  the  work 
done,  but  there  is  filed  with  the  statement  an 
unverified  lit,t  of  items,  which 'was  not  incor- 
porated in  the  statement  and  to  which  no  ref- 
erence was  made,  it  is  insufficient  to  meet  the 
requirements  of  the  statute,  or  to  establish  a 
lien  upon  the  premises  therein  described. 

(8yllabus  by  the  Court) 

Error  from  district  court,  Rice  county;  An- 
sel R.  Clark,  Judge  pro  tern. 

Action  by  M.  Burns  &  Co.  against  A.  M. 
Lasley.  A.  B.  Martin  &  Co.  filed  an  an- 
swer and  cross  petition.  From  a  judgment 
for  plaintiffs  and  against  the  cross  petition- 
ers, cross  petitioners  bring  error.  Affirmed. 

J.  W.  Brinckerhoff,  for  plaintiffs  in  error. 
J.  B.  Larimer,  Geo.  W.  Clark,  and  Jones  & 
Jones,  for  defendants  in  error. 

JOHNSTON,  J.  M.  Bums  &  Co.  brought 
an  action  against  A.  M.  Lasley  to  recover  a 
personal  judgment  and  to  foreclose  a  me- 
chanic's lien  upon  a  building  in  the  town  of 
Lyons,  owned  by  Lasley.  A.  B.  Martin  & 
Co.,  who  claimed  a  lien  upon  the  same  prop- 
erty, filed  an  answer  and  cross  petition,  set- 
ting up  their  claim,  and  praying  for  a  fore- 
closure of  their  lien.  At  the  close  of  the 
testimony  the  trial  court  refused  to  recog- 
nize or  allow  the  lien,  upon  the  ground  that 
the  statement  for  the  lien  did  not  show  the 
kind  and  amount  of  materials  furnished,  as 
the  statute  then  required.  An  attempt  was 
made  to  perfect  the  lien  in  August,  1888,  and 
therefore  the  sufficiency  of  the  statement  filed 
must  be  measured  by  the  mechanic's  lien 
law  of  1872.  The  statement  then  filed  was 
to  the  effect  that  lumber  and  building  mate- 
rial had  been  furnished,  to  be  used  in  the 
construction  of  a  building  upon  certain  lots, 
which  were  therein  described,  and  for  which 
a  promissory  note  was  given,  a  copy  of 
which  was  attached  to  the  statement.  It  is 
claimed  that  at  the  same  time  there  was  filed 
with  the  statement  an  itemized  account  of 
the  material  furnished,  but  there  is  nothing 
in  the  sworn  statement  showing  that  a  list 
of  items  was  Included  in  or  made  a  part  of 
such  statement  It  was  not  incorporated  in 
the  statement  was  not  made  an  exhibit  of 
the  same,  nor  was  there  any  reference  there- 
in to  an  Itemized  list  of  the  materials  fur- 
nished. We  think  the  statement  was  Insuffi- 
cient to  create  a  lien.  As  was  said  in  New- 
man v.  Brown,  27  Kan.  117:  '"A  mechanic's 
lien  is  a  creature  of  statute,  and  he  who 
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would  perfect  one  must  follow  the  plain  pro- 
vision of  the  statute,  otherwise  he  must  look 
to  the  man  with  whom  he  made  his  con- 
tract" Under  section  3  of  the  act  of  1872, 
the  statement  must  contain,  not  only  the 
amount  claimed,  but  also  include,  as  nearly 
as  practicable,  an  itemized  list  of  the  mate- 
rials furnished,  and  the  time  when  they  were 
furnished.  The  statement  including  these 
matters  with  some  other  requirements  must 
be  verified  by  affidavit.  An  unverified  list 
of  items  filed  with  the  clerk  of  the  district 
court,  and  to  which  no  reference  is  made  in 
the  statement,  cannot  be  regarded  as  a  part 
of  the  statement,  nor  even  a  substantial  com- 
pliance with  the  statute.  In  the  first  sec- 
tion of  the  act  provision  is  made  for  the  filing 
of  a  copy  of  a  note  given  for  the  amount  of 
the  Indebtedness,  and  also  of  a  list  of  items 
used;  but,  as  has  already  been  decided,  this 
does  not  dispense  with  a  strict  compliance 
with  section  3  of  the  act,  which  provides  the 
manner  by  which  a  lien  may  be  perfected. 
Newman  v.  Brown,  supra.  In  Blattner  v. 
Wadleigh,  48  Kan.  295,  29  Pac.  165,  it  is 
held  that  a  lien  "is  created  by  the  statement 
filed,  containing  all  the  necessary  allegations 
of  the  statute;  and  this  statement  cannot  be 
reinforced  by  outside  reference;  it  must  be 
complete  within  itself  to  have  effect  as  a 
statutory  lien."  See,  also,  Conroy  v.  Perry, 
26  Kan.  472;  Hentlg  v.  Sperry,  38  Kan.  459, 
17  Pac.  42.  The  ruling  of  the  court  is  sus- 
tained by  the  authorities,  and  its  judgment 
■mat  therefore  be  affirmed.  All  the  justices 
concurring. 


(54  Kan.  661) 

UHL  v.  SMALL  et  a!. 

(Supreme  Court  of  Kansas.    Feb.  9,  1895.) 

Tax  Title— Purchase  by  Tenant— Lien  foe 
Taxes  Paid. 

1.  A  tenant  in  possession  of  real  property, 
for  the  use  of  which  he  neither  agrees  to  pay 
rent  nor  taxes,  is  not  bound,  merely  because  of 
6uch  occupancy,  to  redeem  the  property  from 
back  taxes,  nor  is  he  estopped  from  afterwards 
buying  in  a  tax  title  based  on  a  tax  sale  made 
prior  to  his  taking  possession  of  the  same. 

2.  Though  a  party  in  possession  of  lands 
under  an  invalid  tax  deed  is  not  chargeable  with 
rents  or  profits  until  repayment  to  him  of  the 
amount  of  taxes  he  has  paid,  with  interest,  etc.. 
allowed  by  law,  if  he  removes  from  the  lands 
and  converts  to  his  own  use  valuable  buildings 
which  were  on  the  lands  when  the  taxes  were 
levied,  the  value  of  such  buildings  will  be  a  valid 
counterclaim  against  his  lien  for  taxes;  and  in 
determining  the  amount  of  taxes,  etc.,  which  the 
successful  party  in  an  action  of  ejectment  to  re- 
cover the  property  shall  be  required  to  pay  be- 
fore being  let  into  possession,  the  court  should 
deduct  therefrom  the  value  of  the  buildings  so 
removed  by  the  parties  holding  under  the  tax 
deed. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Wilson  county; 
L.  Stillwell,  Judge. 
Action  by  George  P.  TJhl  against  H.  T. 


Small  and  others  to  recover  possession  of 
property.  From  a  judgment  for  possession 
by  plaintiff  upon  payment  to  defendants  of 
the  amount  paid  by  them  as  taxes  on  the 
property,  plaintiff  brings  error.  Modified, 

George  P.  Uhl,  for  plaintiff  in  error.  S.  S. 
Kirkpatrick,  for  defendants  in  error. 

ALLEN,  J.  The  plaintiff,  Uhl,  brought  suit 
to  recover  the  south  half  of  lot  4  In  block  9 
in  the  city  of  Fredonia.  The  defendants  an- 
swered, denying  his  title.  On  the  trial  it  was 
admitted  that  the  plaintiff  was  the  owner  of 
the  land,  unless  the  title  of  John  Risse,  the 
plaintiff's  grantor,  had  been  divested  by  a  tax 
deed  under  which  the  defendants  claim. 
The  tax  deed  offered  In  evidence  shows  that 
a  number  of  distinct  tracts  were  sold  together 
for  one  gross  sum,  and  on  the  issue  as  to  the 
title  to  the  property  the  court  found  in  favor 
of  the  plaintiff.  The  defendants  thereupon 
made  application  for  a  determination  of  the 
amount  of  taxes  paid  by  them  and  those  un- 
der whom  they  claimed.  At  a  subsequent 
term  of  court  this  matter  was  considered. 
The  tax  deed  bears  date  June  9, 1875,  and  it  is 
based  on  the  taxes  for  the  year  1871.  It  ap- 
pears from  the  evidence  that  about  the  year 
1874,  John  Risse,  who  then  owned  the  prop- 
erty, put  it  in  charge  of  Charles  Blume  to  sell. 
At  that  time  there  was  a  shop,  which  he  used 
for  a  stable,  and  a  small  house,  on  the  half 
lot  Blume  continued  in  charge  of  the  prop- 
erty until  after  the  tax  deed  was  issued,  and 
thereafter  he  paid  rent  to  Roadcap,  the  gran- 
ted named  in  the  tax  deed.  Afterwards 
Blume  bought  the  property  from  the  admin- 
istrator of  Roadcap's  estate,  and  the  title  of 
the  defendants  was  derived  through  mesne 
conveyances  from  Blume.  There  Is  evidence 
to  the  effect  that  the  shop  was  worth  about 
$90,  and  the  house  about  $50,  and  it  appears 
that  Roadcap  moved  the  house  off  the  lot  in- 
to the  country,  and  that  Erp,  to  whom  Blume 
conveyed,  moved  the  stable  off.  Two  ques- 
tions are  argued  by  the  plaintiff  in  error: 
First.  It  is  claimed  that  Blume,  being  In  pos- 
session of  the  lot  was  bound  to  pay  the  taxes 
on  it  and  that  when  he  took  the  conveyance 
from  Roadcap  it  operated  as  a  redemption  of 
the  lot.  This  contention  is  not  sound.  There 
Is  nothing  to  indicate  any  obligation  resting 
on  Blume  to  pay  the  taxes  of  1871,  for  which 
the  land  was  sold.  He  was  not  in  possession 
of  the  property  until  1873  or  1874,-  and,  of 
course,  was  under  no  obligation  whatever, 
in  the  absence  of  any  agreement  to  do  so,  to 
pay  any  back  taxes.  Duffitt  v.  Tuban,  28 
Kan.  292,  has  no  application  to  the  facts  in 
this  case.  The  second  contention  is  that  the 
parties  holding  under  the  tax  deed,  having 
converted  to  their  own  use  the  buildings  on 
the  lot  which  gave  to  it  its  chief  value,  and 
on  which  the  taxes  forming  the  basis  of  their 
title  were  levied,  cannot  retain  these  improve- 
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ments,  and  also  charge  the  bare  lot  with  the 
whole  amount  of  taxes.  In  this  claim  we 
think  the  plaintiff  is  right.  The  party  in  pos- 
session under  an  invalid  tax  deed  has  a  right 
to  retain  possession  of  the  land,  and  is  not 
chargeable  with  rent  until  repayment  of  the 
amount  of  taxes  due  him.  Hoffmire  v.  Rice, 
22  Kan.  749;  Rose  v.  Newman,  47  Kan.  18, 
27  Pac.  181.  But  this  Is  not  a  question  of 
mere  use  and  occupation  of  the  land  and  en- 
joyment of  the  rents  and  profits  thereof .  The 
defendants  have  taken  away  a  part  of  the 
realty  itself.  The  half  lot,  with  these  build- 
ings on,  was  assessed  In  1872  at  $250,  while 
the  north  half  of  the  same  lot  was  assessed  at 
only  $50;  and  there  is  evidence  tending  to 
show  that  the  different  portions  of  the  lot,  ex- 
clusive of  buildings,  were  of  about  equal 
value.  It  is  manifestly  unjust  to  allow  a  tax 
purchaser  to  convert  to  his  own  use  buildings 
which  give  the  principal  value  to  the  proper- 
ty, and  yet  hold  a  lien  on  the  bare  land  for 
taxes,  imposed  mainly  because  of  the  value 
of  the  buildings.  The  court  should  have  de- 
ducted the  value  of  the  buildings  removed 
by  those  holding  under  the  tax  deed  from  the 
amount  of  taxes  found  due  the  defendants, 
requiring  payment  of  the  balance  only,  If  any, 
before  letting  the  plaintiff  into  possession  of 
the  property.  As  the  value  of  these  build- 
ings was  not  found  by  the  court,  and  different 
valuations  are  placed  on  them  by  different 
witnesses,  we  cannot  direct  the  entry  of  a 
proper  judgment  The  case  is  therefore  re- 
manded for  determination  of  the  amount  of 
the  lien  of  the  defendants  for  taxes  in  ac- 
cordance with  the  views  herein  expressed. 
All  the  justices  concurring. 


(54  Kan.  643) 

RULLMAN  v.  BARR. 

(Supreme  Court  of  Kansas.  Feb.  9,  1895.) 

Deed  as  Evidence  —  Defective  Acknowledg- 
ment—Secondary  Evidence— Case  Made 
— Certificate  of  Clerk. 

1.  The  defective  acknowledgment  of  a  deed 
does  not  invalidate  it,  and  the  deed  itself  may 
bepffered  in  evidence  although  the  seal  of  the 
officer  taking  the  acknowledgment,  is  not  af- 
fixed. 

2.  To  admit  secondary  evidence  of  a  deed 
alleged  to  have  been  lost,  the  party  offering  it 
must  have  shown  that  he  had  in  good  faith 
and  with  reasonable  diligence  made  a  search 
for  the  same,  using  such  sources  of  informa- 
tion and  means  of  discovery  as  were  reasona- 
bly accessible  to  him. 

3.  A  certificate  of  the  clerk  of  the  district* 
court  attached  to  a  case  made,  after  the  same 
has  been  settled  and  signed,  to  the  effect  that 
all  of  the  evidence  produced  upon  the  trial  is 
included  in  such  case  made,  is  of  no  effect; 
and,  unless  the  case  made  which  is  served 
shows  that  the  evidence  is  preserved,  the  suf- 
ficiency of  the  same  cannot  be  reviewed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Doniphan  county; 
James  Falloon,  Judge  pro  tern. 
Action  by  George  W.  Barr  against  Louis 


Rullmanl   From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.  Affirmed. 

Fred  J.  Close,  for  plaintiff  in  error.  S.  L. 
Ryan  and  J.  J.  Baker,  for  defendant  in  error. 

JOHNSTON,  J.  George  W.  Barr  brought 
an  action  to  recover  from  Louis  Rullman  the 
possession  of  two  lots  situate  in  the  town  of 
Wathena.  At  the  trial,  which  was  had  with- 
out a  jury,  the  court  found  in  favor  of  Barr, 
awarding  him  full  possession  of  one  lot,  and 
the  possession  of  au  undivided  one-third  of 
the  other  lot  Rullman  alleges  error,  and 
his  principal  complaint  is  that  the  findings 
of  the  court  are  not  sustained  by  the  evi- 
dence. This  objection,  however,  is  not  avail- 
able to  him,  for  the  reason  that  it  does  not 
appear  from  the  record  that  all  of  the  testi- 
mony has  been  preserved.  There  is  a  certif- 
icate of  the  clerk  of  the  district  court,  made 
after  the  case  had  been  settled  and  signed, 
to  the  effect  that  all  of  the  evidence  produced 
upon  the  trial  was  included  in  the  case 
made,  but  this  is  of  no  effect.  Eddy  v.  Weav- 
er, 37  Kan.  540, 15  Pac.  492;  Railroad  Co.  v. 
Grimes,  38  Kan.  241,  16  Pac  472;  Lebold  v. 
Ottawa  County  Bank,  51  Kan.  381,  32  Pac. 
1103. 

A  deed  offered  by  Barr  was  admitted  in  ev- 
idence, and  it  Is  now  contended  that  it  was 
not  properly  authenticated,  and  therefore  not 
admissible.  The  objection  is  that  the  notary 
public  did  not  attach  his  seal  to  the  acknowl- 
edgment A  defective  acknowledgment  or 
the  entire  absence  of  one,  would  not  invali- 
date the  deed.  If  the  record  of  the  deed  had 
been  offered,  the  objection  would  have  been 
material;  but  as  the  deed  itself  was  pro- 
duced, and  no  special  objection  was  made  • 
with  reference  to  its  execution,  the  matter  of 
acknowledgment  was  not  Important  Besides, 
the  certificate  of  the  notary  specifically  re- 
cites that  he  had  affixed  his  notarial  seal,  and 
It  is  said  that  it  was  actually  so  authenticated, 
but  that  it  was  inadvertently  omitted  in  pre1 
paring  the  case  made.  No  error  was  com- 
mitted in  the  admission  of  the  deed. 

Another  ground  of  complaint  is  the  exclu- 
sion of  a  deed  from  Crabb  to  Taylor,  claimed 
to  have  been  executed  in  1863.  It  was  claim- 
ed that  the  deed  was  executed,  but  never  re- 
corded, and  had  since  been  lost.  A  prelim- 
inary Inquiry  was  made  as  to  the  execution, 
destruction,  or  loss  of  the  deed,  and  the  tes- 
timony upon  this  point  failed  to  convince  the 
trial  court  that  the  loss  or  destruction  was 
sufficiently  proved  to  warrant  the  admission 
of  secondary  evidence.  The  finding  of  the 
court  that  the  testimony  was  insufficient  to 
account  for  the  loss  is  controlling  here,  in 
view  of  the  fact  that  all  of  the  testimony  is 
not  included  in  the  record.  To  admit  second- 
ary evidence  of  a  deed  alleged  to  have  been 
lost,  Rullman  should  have  shown  that  he  had 
in  good  faith,  and  with  reasonable  diligence, 
made  a  search,  using  such  sources  of  infor- 
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roatton  and  means  of  discovery  as  Were  rea- 
sonably accessible  to  him.  From  the  testi- 
mony w  hich  is  In  the  record,  It  appears  that 
this  was  not  done,  and  hence  It  cannot  be 
held  that  error  was  committed  In  refusing 
testimony  of  the  contents  of  the  deed.  The 
Judgment  of  the  district  court  will  be  affirm- 
ed.   All  the  justices  concurring. 


(54  Kan.  666) 

NATIONAL  BANK  OF  ST.  JOSEPH  v. 
DAKIN  et  al. 

(Supreme  Court  of  Kansas.   Feb.  0,  1805.) 

Negotiable  Instruments  —  Bona  Fide  Holders 
—Unauthorized  Use. 

1.  Where  the  payee  of  a  negotiable  promis- 
sory note  indorses  the  same  in  blank,  before  il 
is  due,  and  intrusts  it  to  others  upon  condition, 
and  with  the  direction  that  the  proceeds  of  the 
note,  when  collected,  shall  be  applied  to  a  des- 
ignated use,  and  those  to  whom  it  is  intrusted, 
in  violation  of  instructions  and  conditions,  trans- 
fer the  note  to  another  as  security  or  in  pay- 
ment of  a  debt  and  such  party  receives  it  in 
due  course  of  business,  without  notice  of  the 
conditions  or  instructions  under  which  it  was 
held,  and  in  good  faith,  he  is  entitled  to  the 
position  of  a  bona  fide  holder  for  value,  and  to 
protection  against  equities,  offsets,  and  otter 
defenses'  which  might  have  been  available  be- 
tween antecedent  parties. 

2.  The  testimony  examined,  and  htid  to 
be  insufficient  to  sustain  the  judgment  that  was 
rendered. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Phillips  county; 
G.  Webb  Bertram,  Judge. 

Action  by  Judith  Dakin  against  D.  D.  Be- 
mls  and  others  for  foreclosure  of  a  mortgage. 
The  National  Bank  of  St.  Joseph,  Mo.,  inter- 
vened. From  a  judgment  against  the  bank, 
and  in  favor  of  defendant  Bemis,  the  bank 
brings  error.  Reversed. 

We  C.  Don  Carlos,  for  plaintiff  in  error. 
John  V.  Coon  and  G.  A.  Spauldlng,  for  de- 
fendants In  error 

JOHNSTON,  J.  D.  D.  Bemis,  who  was  the 
owner  of  a  quarter  section  of  land  in  Phil- 
lips county,  executed  a  mortgage  thereon  to 
Judith  Dakin  to  secure  the  payment  of  a  debt 
Afterwards  he  sold  one-half  of  the  tract  to 
W.  J.  Gould,  and  as  a  part  of  the  purchase 
price  took  Gould's  note  for  $700,  payable  In 
five  years,  with  annual  interest  at  the  rate  of 
8  per  cent,  per  annum,  and  took  a  mortgage 
on  the  same  land  to  secure  the  payment  of 
the  note.  It  was  stipulated  and  agreed  In 
writing  by  the  parties  that  the  $700  debt  to 
be  paid  by  Gould  should  be  paid  to  Judith 
Dakin,  to  extinguish  the  mortgage  debt  due 
to  her,  and  to  satisfy  and  discharge  a  part  of 
the  original  mortgage  which  Bemis  executed 
to  her.  There  was  a  further  stipulation  that 
the  note  and  mortgage  given  by  Gould  should 
be  deposited  with  the  banking  firm  of  Bod- 
well  &  Hamilton,  and  that  payments  made  to 
them  thereon  should  be  immediately  applied 


to  the  satisfaction  of  the  Dakin  mortgage 
debt.  Afterwards  the  firm  of  Bod  well  ft 
Hamilton  had  other  dealings  with  Bemis,  and 
took  several  notes  from  him,  among  which 
was  one  for  the  sum  of  $2,062,  which  was  se- 
cured by  another  mortgage  upon  the  land  pre- 
viously mortgaged  to  Judith  Dakin.  The  last- 
mentioned  note  was  sold  and  transferred  to 
the  First  National  Bank  of  Frankfort,  and 
several  other  of  the  notes  mentioned  were 
used  by  Bodwell  &  Hamilton  as  collateral 
security  to  obtain  a  loan  from  the  Nation- 
al Bank  of  St  Joseph,  Mo.  Default  having 
been  made  In  the  payment  of  the  Dakin  mort- 
gage, a  proceeding  In  foreclosure  was  begun,  in 
which  all  of  those  interested  in  the  land  were 
made  parties.  All  of  the  various  claims  and 
liens  were  adjusted  without  difficulty,  except 
the  note  for  $700  due  from  Gould  to  Bemis, 
w,hich,  with  the  mortgage  to  secure  the  same, 
was  deposited  with  Bodwell  &  Hamilton  un- 
der the  contract  heretofore  mentioned.  From 
the  record  it  appears  that- this  $700  note, 
which  was  payable  to  the  order  of  Bemis, 
was  indorsed  In  blank,  and  left  with  Bodwell 
&  Hamilton,  and  that,  instead  of  retaining  it 
and  collecting  and  using  the  proceeds  to  dis- 
charge the  Dakin  mortgage  debt,  in  accord- 
ance with  the  agreement,  they  wrongfully  In- 
dorsed and  transferred  the  same  to  the  Na- 
tional Bank  of  St.  Joseph,  Mo.,  as  collateral 
security  for  a  loan  obtained  from  that  bank, 
and,  subsequently,  they  made  an  absolute  sale 
and  transfer  of  the  same  in  payment  of  a 
portion  of  the  debt  due  from  them  to  the  Na- 
tional Bank  of  St  Joseph.  Afterwards  Bod- 
well &  Hamilton  became  Insolvent,  and  when 
the  foreclosure  proceeding  was  begun  the  Na- 
tional Bank  of  St  Joseph  was  allowed  to  In- 
terplead, and  set  up  the  Gould  note  for  $700, 
and  under  the  mortgage  to  secure  the  same 
they  claimed  a  second  lien  upon  the  premises. 
Some  of  the  other  claimants  contested  the  va- 
lidity of  the  transfer  of  the  $700  note  to  the 
National  Bank  of  St  Joseph,  alleging  that 
Bemis  did  not  indorse  or  transfer  the  note, 
but  merely  left  the  same  with  Bodwell  * 
Hamilton  In  trust,  the  proceeds  of  which  were 
to  be  collected  by  them,  and  used  to  extin- 
guish the  Dakin  debt;  that  they  wrongfully 
diverted  the  $700  note  so  left  with  them  to 
the  National  Bank  of  St  Joseph,  which  bank 
obtained  no  title  or  ownership  therein.  Be- 
mis, the  payee  of  the  note,  also  answered,  set- 
ting up  the  fraud  of  Bodwell  &  Hamilton, 
and  averring  that  the  note  was  never  in- 
dorsed or  transferred  to  the  bank  as  Its  abso- 
lute property,  but  was  only  delivered  as  col- 
lateral for  the  debt  of  Bodwell  &  Hamilton, 
and  that  the  debt  has  since  been  paid  from 
other  collaterals  held  by  the  bank.  He  fur- 
ther avers  that  the  bank  is  not  a  bona  fide 
owner  or  holder  for  value,  but  obtained  the 
same  unlawfully,  and  In  fraud  of  the  rights 
of  Bemis  and  the  other  claimants. 

The  main  issue  on  this  branch  of  the  case 
was  the  validity  of  the  transfer  of  the  Gould 
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note,  or  whether  the  bank  was  a  bona  fide 
owner  and  holder  of  the  same.  On  this  issue 
the  court  found  against  the  bank,  that  Bemis 
was  the  owner,  and  that  there  was  due  to 
htm  thereon  $976.88,  and  decreed  that  the 
money,  when  collected,  should  be  paid  in  dis- 
charge of  the  Dakin  debt  and  lien.  It  is  un- 
disputed that  the  note  was  negotiable  in 
form;  that  it  was  transferred  to  the  bank 
before  due,  in  the  regular  course  of  business; 
that  it  was  received  by  the  bank  in  good 
faith,  as  collateral  security  for  a  loan  of  mon- 
ey by  the  bank  to  Bodwell  &  Hamilton;  and 
that  it  was  finally  transferred  absolutely,  in 
partial  payment  of  the  debt  for  which  it  was 
originally  transferred  as  security.  It  was 
accepted  as  security  for  an  actual  debt,  and 
there  la  nothing  to  show  that  the  bank  had 
any  notice  of  the  true  ownership  of  the  note, 
or  that  Bodwell  &  Hamilton  had  put  it  in 
circulation  in  violation  of  any  trust  or  of  any 
condition  under  which  they  held  it.  Under 
such  circumstances,  the  bank  must  be  re- 
garded as  a  bona  fide  holder,  unaffected  by 
the  wrongful  transfer  of  Bodwell  &  Hamil- 
ton, or  of  any  equities  existing  as  between 
the  antecedent  parties.  Although  there  was 
a  denial  of  the  allegation  of  Indorsement  and 
transfer  by  Bemis,  the  proof  is  clear  that 
he  did  indorse  it  in  blank,  and  .  in  his  own 
testimony  he  declines  to  say  that  he  did  not 
so  indorse  it  Having  indorsed  a  negotia- 
ble promissory  note  in  blank,  and  intrusted 
it  to  others,  he  cannot  complain  if  he  is  held 
liable  to  an  innocent  holder  for  value,  al- 
though it  may  have  been  wrongfully  used  or 
diverted  from  the  purpose  for  which  it  was 
intended.  Under  the  unrestricted  indorse- 
ment, any  one  without  notice  of  the  title  had 
a  right  to  assume  that  Bodwell  &  Hamilton 
were  the  owners  of  the  same.  "The  mere 
possession  of  a  negotiable  instrument,  pay- 
able to  order  and  properly  indorsed,  is  prima 
facie  evidence  that  the  bolder  is  the  owner 
thereof,  that  he  acquired  the  same  in  good 
faith,  for  full  value,  in  the  usual  course  of 
business,  before  maturity,  without  notice  of 
any  circumstance  that  would  impeach  its 
validity,  and  that  he  is  entitled  to  recover 
upon  it  4ts  full  face  value,  as  against  any 
of  the  antecedent  parties."  Mann  v.  Bank, 
M  Kan.  747,  10  Pac  150.  It  Is  true  that  Bod- 
well &  Hamilton  committed  a  flagrant  fraud 
upon  Bemis  and  the  other  parties  in  the  trans- 
fer of  the  note,  but,  as  Bemis  intrusted  the 
paper  to  others  in  such  form  as  to  enable 
them  to  hold  themselves  out  as  the  absolute 
owners  of  the  note,  he  should  suffer,  rather 
than  the  bank,  which  had  no  notice  or  knowl- 
edge of  the  wrong.  In  such  cases  the  rule 
is  that,  of  two  innocent  persons,  the  one  who 
placed  it  in  the  power  of  others  to  commit 
the  wrong  must  suffer  for  his  misplaced  con- 
fidence, rather  than  the  one  who  is  not  in 
fault  As  far  as  the  testimony  goes,  nothing 
on  the  face  of  the  paper  or  in  the  circumstan- 
ces of  the  transfer  would  give  rise  to  any 


suspicions  in  regard  to  the  title  of  Bodwell 
&  Hamilton.  They  had  frequently  borrow- 
ed money  from  the  bank,  and  .had  transfer- 
red to  it  as  collateral  security  numerous 
promissory  notes  of  their  customers,  and 
among  them  were  several  others  upon  which 
Bemis  was  liable.  The  bank,  having  made 
a  loan  upon  the  pledge  and  transfer  of  the 
collateral  security,  is  entitled  to  the  position 
of  a  bona  fide  holder  for  value,  and  to  pro- 
tection against  equities,  offsets,  and  other 
defenses  which  might  have  been  available 
between  antecedent  parties.  It  Is  even  held 
that  a  pre-existing  debt  affords  sufficient  con- 
sideration for  the  transfer  of  collaterals  as 
security  for  its  payment  Best  v.  Crall,  23 
Kan.  482;  Swift  v.  Tyson,  16  Pet  1;  Good- 
man v.  Simonds,  20  How.  -343;  Oates  v. 
Bank,  100  U.  S.  239;  Brooklyn,  etc.,  R.  Co. 
v.  National  Bank,  102  U.  S.  14;  Spencer  v. 
Sloan,  108  Ind.  183,  9  N.  E.  150;  Maltland 
v.  Bank,  40  Md.  540;  Jones,  Pledges,  §  107; 
Story,  Prom.  Notes,  8  195;  Daniel,  Neg.  Inst. 
S  824  et  seq.  If  there  was  no  indorsement 
of  the  note  by  Bemis,  or  if  the  bank  knew 
of  the  conditions  under  which  Bodwell  & 
Hamilton  held  the  note,  the  bank  would  not 
be  entitled  to  protection  aa  a  holder  for  value. 
The  testimony  in  the  record  fails  to  show 
that  the  debt  which  was  secured  by  the 
transfer  of  the  note  has  been  paid.  Indeed, 
it  would  appear  that  if  the  note  should  be 
collected  by  the  bank,  and  the  proceeds  ap- 
plied on  what  was  due  to  it  from  Bodwell  & 
Hamilton,  a  considerable  part  of  the  debt 
would  still  remain  unsatisfied.  We  conclude 
that  the  testimony  is  insufficient  to  sustain 
the  judgment  that  was  rendered,  and  for 
that  reason  there  must  be  a  reversal  and  a 
new  trial.  All  the  justices  concurring. 


(54  Kan.  699) 

CITY  OF  ARGENTINE  et  al.  v.  SIMMONS 
et  al. 

(Supreme  Court  of  Kansas.    Feb.  9,  1895.) 

StKEET  A98BB8MENT  —  ViLIDITT  —  PETITION  FOR 

Improvement— Prbscmptions— Suffi- 
ciency of  Estimate. 

1.  Where  property  owners  assail  the  valid- 
ity of  a  special  assessment  made  for  improving 
a  street,  the  burden  rests  upon  them  to  estab- 
lish the  invalidity  of  the  proceedings. 

2.  Where  property  owners  seek  to  enjoin 
the  levy  and  collection  of  a  special  assessment 
upon  the  ground  that  the  petition  did  not  con- 
tain the  names  of  threes-fourths  of  the  owners 
of-the  property  fronting  on  the  street  to  be  im- 
proved; and  where  they,  in  their  own  testi- 
mony, offer  the  petition  to  the  city  council,  to 
which  is  attached  the  certificate  of  the  city  en» 
gineer,  stating  that  the  petition  was  signed  by 
three-fourths  of  the  resident  property  owners 
of  the  property  abutting  on  the  street  to  be  im- 
proved; and  where  they  also  introduce  an  ordi- 
nance providing  for  the  making  of  the  improve- 
ment which  also  recites  that  more  than  three- 
fourths  of  the  property  owners  had  petitioned 
the  mayor  and  council  to  make  the  improve- 
ment and  which  testimony  is  received  withont 
objection,— it  will  be  held  to  be  a  prima  facie 
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showing  that  the  petition  had  a  sufficient  num- 
ber of  signers  to  confer  jurisdiction  upon  the 
mayor  and  council. 

#  3.  An  estimate  for  the  grading  of  a  street, 
which  states  the  number  of  cubic  yards  of  earth 
to  be  removed,  the  cost  per  yard  for  doing  the 
work,  as  w^ll  as  the  total  cost  of  the  entire 
work,  and  which  includes  the^number  of  feet  of 
sewer  pipe  required,  as  well  as  the  Bize  and  cost 
of  the  same,  is  sufficient  to  meet  the  require- 
ments of  paragraph  825  of  the  General  Stat- 
utes of  1889. 

(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;  Thomas  P.  Anderson,  Judge. 

Action  by  G.  H.  Simmons  and  others 
against  the  city  of  Argentine  and  others. 
From  a"  judgment  for  plaintiffs,  defendants 
bring  error.  Reversed. 

Thos.  J.  White  and  H.  A.  Bailey,  for  plain- 
tiffs in  error.  Younge  &  Frankey  and  L. 
D.  L.  Tosh,  for  defendants  in  error. 

JOHNSTON,  J.  Proceedings  were  taken 
by  the  city  of  Argentine  under  which  a  por- 
tion of  Metropolitan  avenue  was  graded, 
and  the  cost  thereof  assessed  against  the 
property  abutting  on  the  improvement 
Some  of  the  owners  of  the  abutting  lots 
brought  this  action  to  enjoin  the  city  and 
its  officers  from  enforcing  the  levy  and  col- 
lection of  the  special  tax,  alleging  several 
grounds  of  irregularity  and  invalidity,  and 
the  court  granted  a  temporary  order  of  in- 
junction, which  was  subsequently  made  per- 
petual. It  is  now  insisted  that  the  mayor 
and  council  acted  without  jurisdiction,  but 
it  is  conceded  that  this  is  not  the  ground 
upon  which  the  decision  of  the  trial  court 
was  baaed.  To  sustain  the  ruling,  the  de- 
fendants in  error  rely  solely  on  the  conten- 
tion that  there  was  such  a  departure  from 
the  statutory  requirements  as  to  vitiate  the 
proceedings,  and  therefore  that  the  mayor 
and  council  had  no  jurisdiction  to  contract 
for  the  Improvements,  nor  to  make  an  as- 
sessment to  pay  for  the  same.  They  do  not 
count  on  any  mere  irregularity,  and  concede 
that,  if  the  proceedings  are  not  absolutely 
void,  the  judgment  of  the  trial  court  should 
be  reversed.  They  urge. that  It  did  not  ap- 
pear that  the  petition  which  initiated  the 
proceedings  and  upon  which  the  council  act- 
ed was  sufficient  As  a  condition  precedent 
to  the  making  of  the  improvements,  three- 
fourths  of  the  property  owners  fronting  on 
the  street  to  be  graded  or  improved  must  pe- 
tition the  council  to  make  the  improvement. 
In  their  attempt  to  establish  a  cause  of  ac- 
tion, the  plaintiffs  below  introduced  the 
petition,  to  which  was  attached  the  certifi- 
cate of  the  city  engineer,  stating  that  the 
petition  was  signed  by  three-fourths  of  the 
resident  property  owners  of  the  property 
nbuttlng  on  the  street  to  be  improved.  They 
also  Introduced  an  ordinance  providing  for 
the  grading  of  the  avenue,  which  recited 
that  more  than  three-fourths  of  the  owners 


of  the  real  estate  fronting  on  the  avenue 
had  petitioned  the  mayor  and  council  to 
grade  the  same.  A  later  ordinance,  amend- 
ing the  former,  recited  the  same  fact  and 
all  together  abundantly  established  the  fact 
that  the  petition  contained  the  requisite 
number  of  property  owners  and  was  legally 
sufficient.  It  is  true  that  the  petition,  upon 
its  face,  did  not  state  that  the  petitioners 
constituted  three-fourths  of  the  property 
owners;  but  this  is  not  required.  It  was 
the  plaintiffs  below  who  assailed  the  validi- 
ty of  the  proceedings,  and  the  burden  of 
proving  illegalities  must  rest  upon  those  ob- 
jecting to  the  proceedings.  Aside  from  the 
presumption  that  the  officers  proceeded  reg- 
ularly, and  what  ought  to  have  been  was 
done,  the  plaintiffs  themselves,  by  testimony 
which  was  received  and  acted  upon  without 
objection,  proved  that  the  petition  was  regu- 
lar and  sufficient  Their  testimony  also 
showed  a  proper  estimate  by  the  engineer, 
that  the  work  was  ordered  and  performed, 
and  that  after  the  property  had  been  ap- 
praised, the  cost  had  been  equalized  and  ap- 
portioned upon  the  abutting  property  In  ac- 
cordance with  the  petition  and  in  the  man- 
ner provided  by  law.  The  claim  that  the 
petition  was  so  Indefinite  as  to  be  void  Is 
without  force,  and  the  further  contention 
that  the  estimate  of  the  engineer  is  not  in 
compliance  with  law  cannot  be  sustained. 
In  it  was  an  estimate  of  the  number  of  cu- 
bic yards  of  earth  to  be  removed,  and  the 
cost  per  yard  for  doing  the  work,  as  well  as 
the  total  cost  of  the  grading.  It  also  in- 
cluded the  sewer  pipes  that  would  be  re- 
quired, as  well  as  the  size  and  cost  of  the 
same.  This  was  sufficient  to  meet  the  require- 
ments of  the  statute.  Gen.  St.  1889,  par.  825. 
There  is  the  further  contention  that  the  ap- 
praisers were  not  appointed  in  the  manner 
provided  by  law.  Appraisers  were  appointed 
by  resolution.  They  qualified  and  acted,  and 
no  charge  Is  made  that  their  work  was  not 
well  done.  It  Is  contended  that  they  should 
have  been  appointed  by  ordinance,  but  the 
statute  does  not  specifically  require  the  ap- 
pointment to  be  made  in  that  manner;  and, 
even  If  this  was  a  defect  It  was  at  most  an 
irregularity,  and  not  sufficient  to  destroy 
the  validity  of  the  proceedings.  We  think 
that  the  testimony  offered  by  the  plaintiffs 
below  was  insufficient  to  maintain  their  ac- 
tion, and  that  the  demurrer  thereto  should 
have  been  sustained,  and  judgment  rendered 
In  favor  of  the  city.  For  this  purpose  the 
Judgment  will  be  reversed,  and  the  cause 
remanded.    All  the  justices  concurring. 


(54  Kan.  630) 
BARNARD  v.  MERCER. 
(Supreme  Court  of  Kansas.    Feb.  9,  1895.) 
Taxes— Patmest  bt  Draft. 
1.  A  county  treasurer  has  no  authority  to 
receive  a  draft  in  payment  of  taxes,  and  where 
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a  draft  is  sent  for  that  purpose,  if  payment  is  re- 
fused by  the  drawee,  the  county  treasurer,  even 
after  having  issued  a  tax  receipt  and  marked 
the  taxes  "Paid"  on  the  tax  roll,  may  proceed 
to  collect  the  taxes  from  the  lands  against 
■which  they  are  charged. 

2.  Where  a  draft  or  check  is  remitted  to  a 
county  treasurer  in  payment  of  taxes,  and  the 
amount  thereof  is.  in  fact  paid  into  the  treasury, 
the  tax  is  discharged;  but  an  examination  of 
the  testimony  in  this  case  fails  to  show  without 
dispute  that  payment  was  in  fact  made,  and  the 
judgment  of  the  trial  court  refusing  to  enjoin 
the  collection  of  the  tax  is  therefore  sustained. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Phillips  county; 
A.  C.  T.  Geiger,  Trial  Judge. 

Action  by  M.  M.  Barnard  against  J.  A.  Mer- 
cer, county  treasurer.  From  a  judgment  for 
defendant,  plaintiff  brings  error.  Affirmed. 

The  plaintiff  In  error  brought  this  case 
against  the  defendant,  as  county  treasurer 
of  Phillips  county,  to  restrain  the  collection 
of  the  taxes  for  the  year  1892  on  certain 
lands  owned  by  the  plaintiff  in  Phillips  coun- 
ty, alleging  that  the  taxes  had  been  paid, 
and  a  receipt  therefor  duly  issued,  but  that 
the  defendant  had  advertised  the  lands  for 
sale  for  such  taxes,  and  intended  to  sell 
them  on  the  first  Tuesday  of  September, 
1893.  A  temporary,  injunction  was  granted, 
and  thereafter  the  defendant  answered,  de- 
nying that  the  taxes  had  been  paid.  On 
this  issue  the  case  was  tried,  and  Judgment 
rendered  in  favor  of  the  defendant  for  costs. 
The  principal  facts,  as  disclosed  by  the  evi- 
dence, are  that  the  plaintiff,  who  resided  at 
Long  Island,  near  the  northwest  corner  of 
the  county,  made  arrangements  with  the 
Commercial  State  Bank  of  Long  Island  to 
pay  her  taxes.  On  the  20th  of  December, 
1892,  Giffen  Culbertson,  president  of  the 
bank,  drew  a  draft  on  the  Capital  National 
Bank  of  Lincoln,  Neb.,  for  $098.32,  which  he 
sent  to  the  defendant  as  treasurer,  together 
with  a  list  of  property,  inclnding  that  of  the 
plaintiff,  for  the  purpose  of  paying  the  taxes 
thereon.  This  draft  and  accompanying  list 
were  received  about  the  23d  of  December, 
1892.  On  or  about  the  20th  of  January,  1893, 
he  Indorsed  the  draft,  and  deposited  the 
same  In  the  Phillips  County  Bank,  which  was 
the  county  depository  of  public  funds.  The 
Capital  National  Bank  of  Lincoln  failed  on 
the  21st  of  January,  1893,  before  the  draft 
was  presented.  It  is  claimed  on  behalf  of 
the  plaintiff  that  the  Metropolitan  National 
Bank  of  Kansas  City,  Mo.,  by  direction  of  the 
Long  Island  bank,  paid  and  took  up  the  draft, 
and  returned  it  to  the  Long*Island  bank  on 
the  26th  of  January,  1893.  Mr.  Culbertson 
testified  that  he  credited  the  Metropolitan 
National  Bank  with  the  amount  of  the  draft, 
and  that  the  Metropolitan  National  Bank 
charged  the  Long  Island  bank  with  the 
amount  of  It  On  or  about  the  1st  of  Feb- 
ruary he  states  that  he  put  the  draft,  with 
others,  in  his  pocket,  took  them  to  Lincoln, 
Neb.,  and  left  them  with  the  American  Ex- 


change National  Bank  of  Lincoln  for  protest 
and  collection  for  his  account.  On  the  4th 
of  February  these  drafts,  together  with  oth- 
ers, amounting  in  all  to  $2,753.86,  were  re- 
turned to  the  Phillips  County  Bank-  which 
presented  it  to  the  defendant  for  payment. 
He  thereupon  drew  his  check,  as  treasurer, 
for  $2,753.86,  and  took  up  the  protested 
drafts.  The  draft  and  indorsements  thereon 
are  as  follows:  "Commercial  State  Bank. 
$698$  Long  Island,  Kas.,  Dec.  20, 1892.  No. 
14,730.  Pay  to  the  order  of  J.  A  Mercer. 
Treas.,  ($698.32)  six  hundred  ninety-elarht  and 
32/100  dollars,  in  current  funds.  Giffen  Cul- 
bertson, Prest  To  Capital  National  Bank, 
Lincoln,  Neb." 

Indorsed  across  the  face:  "Protested  for 
nonpayment,  Feb.  1,  1893.  D.  G.  Wing, 
Notary  Public." 

Indorsed  on  the  back  as  follows: 

"Pay  Phillips  County  Bank,  Phillipsburg, 
Kans.,  or  order,  for  collection  account  of 
county  treasurer  of  Phillips  County,  Kansas. 
J.  A.  Mercer,  County  Treasurer." 

"Pay  State  National  Bank,  St  Joseph,  Mo., 
or  order,  for  collection  acct  Phillips  County 
Bank,  Phillipsburg,  Kan." 

"Pay  for  collection,  for  account  of  State 
National  Bank,  Jan.  21,  1893.  St  Joseph, 
Mo.  E.  Lindsay,  Cashier." 

"Pay  for  collection,  for  account  of  Metro- 
politan Natl.  Bank,  Jan.  25,  1893,  Kansas 
City,  Mo.    J.  G.  Strean,  Cashier." 

G.  A.  Spaulding  and  C.  A.  Lewis,  for  plain- 
tiff In  error.  George  W.  Stlnson  and  C. 
Angevine,  for  defendant  in  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
plaintiff  claims  that  under  the  facts  stated, 
the  taxes  were  paid  and  the  tax  lien  dis- 
charged. A  tax  receipt  was  issued  by  the 
county  treasurer,  and  the  taxes  were  marked 
paid  on  the  tax  roll.  The  court,  however, 
holds  that  they  were  not  paid  in  fact,  and  the 
only  question  we  are  required  to  determine  Is 
whether  the  evidence  taken  altogether  shows, 
without  contradiction,  that  the  taxes  were 
paid.  The  general  rule  is  that  taxes  can  only 
be  paid  in  money,  unless  the  law  specifically 
authorizes  the  treasurer  to  receive  something 
else.  Judd  v.  Driver,  1  Kan.  455.  A  check 
or  draft  given  to  a  collector  for  the  payment 
of  taxes  does  not  discharge  the  tax,  unless 
the  check  or  draft  be  in  fact  paid.  Hough- 
ton v.  City  of  Boston,  159  Mass.  138,  34  N.  E. 
93;  Black,  Tax  Titles,  5  50;  2  Blackw.  Tax 
Titles,  §  825;  2  Desty,  Tax'n,  693.  Under  the 
authorities,  the  actual  acceptance  by  the  treas- 
urer of  a  draft  in  payment  of  the  taxes  would 
not  bind  the  public  if  the  draft  afterwards 
proved  to  be  worthless.  The  reason  is  that 
the  treasurer  is  absolutely  without  power  to 
discharge  the  rights  of  the  public  to  the  pay- 
ment of  the  tax  for  anything  else  than  money, 
or  such  warraitfs  or  public  securities  as  the 
law  specifically  authorizes  him  to  receive. 
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The  main  difficulty  in  this  case  probably  aris- 
es from  the  fact  that  the  treasurer  held  the 
draft  so  long  that,  if  the  transaction  had  been 
between  individuals,  the  loss  occasioned  by 
the  failure  of  the  Lincoln  bank  would  have 
fallen  on  him;  but  neither  the  taxpayer  alone, 
nor  with  the  aid  of  the  treasurer,  can  impose 
on  the  public  the  risks  incident  to  private  com- 
mercial paper.  If  the  taxpayer  sees  fit  to 
send  drafts  to  the  county  treasurer,  the  tax 
will  only  be  paid  when  the  money  actually 
finds  its  way  into  the  public  treasury  or  de- 
pository. Whatever  right  of  action,  if  any, 
the  taxpayer,  or  the  Long  Island  bank,  may 
have  against  the  treasurer,  personally,  for  his 
delay  in  promptly  forwarding  the  draft  for 
payment,  she  has  none  as  against  the  claim 
of  the  county  for  public  dues.  It  Is  insisted, 
however,  that  the  draft  was  in  fact  paid. 
First  It  Is  contended  that  when  the  treasurer 
deposited  the  draft  in  the  Phillips  County 
Bank  he  received  credit  for  it,  against  which 
he  might  draw  for  public  purposes.  This 
claim  cannot  be  sustained.  The  draft  was  in- 
dorsed by  the  treasurer  for  collection  only. 
It  was  not  accepted  by  the  bank  as  money, 
nor  was  it,  in  fact,  drawn  out  and  used.  The 
plaintiff  further  Insists  that  the  draft  was  in 
fact  taken  up  by  the  Metropolitan  National 
Bank  of  Kansas  Olty,  and  returned  to  the 
Long  Island  bank;  that  the  Metropolitan  Na- 
tional Bank  did  so  under  instructions  from 
the  drawer;  that  the  amount  was  charged  by 
the  Metropolitan  National  Bank  against  the 
Long  Island  bank,  and  that  the  Long  Island 
bank  gave  the  Metropolitan  National  Bank 
credit,  and  that  this  operated  as  a  full  pay- 
ment and  discharge  of  the  draft  It  is  urged 
with  much  ingenuity  and  plausibility  that  this 
canceled  and  discharged  the  paper,  and  that  a 
reissue  of  it  could  not  affect  the  rights  of  any 
one.  Culbert8on,  who  drew  the  draft  as 
president  of  the  Long  Island  bank,  afterwards 
had  presentment  made  to  the  drawee,  the  pa- 
per protested,  and  returned  to  the  Phillips 
County  Bank  for  collection  as  a  protested  bill, 
and  it  appears  it  was  so  collected;  the  coun- 
ty treasurer  being  entirely  ignorant  of  the 
transaction  now  claimed  by  the  plaintiff  to 
amount  to  a  payment  by  the  drawee.  We 
cannot  hold  that  the  mere  passing  of  credits 
between  the  Long  Island  bank  and  its  Kan- 
sas City  correspondent,  without  any  showing 
of  an  actual  remittance  of  funds  to  the  county 
depository,  amounts  to  an  actual  payment  in- 
to the  county  treasury  of  the  money  repre- 
sented by  the  paper.  Whatever  effect  that 
might  have  as  between  the  individuals  direct- 
ly interested  in  it  It  Is  a  transaction  to  which 
the  public  is  in  no  sense  a  party.  Unless  It 
resulted  in  actually  lodging  funds  in  the  coun- 
ty depository  to  the  credit  of  the  defendant 
as  county  treasurer,  the  public  interests  could 
not  be  In  any  manner  affected  by  it  It  ap- 
pears that  the  Long  Island  bank  caused  the 
protested  draft  to  be  taken  upsby  the  county 
treasurer,  and  then  refused  to  pay  over  to 


the  county  treasurer  the  amount  of  it  The 
Long  Island  bank- also  proved  up  Its  account 
against  the  Lincoln  bank,  including  the 
amount  covered  by  the  protested  drafts,  and 
received  a  dividend  of  10  per  cent,  thereon. 
It  is  clearly  apparent  that  not  a  dollar  re- 
mains in  the  county  treasury  in  fact  in  pay- 
ment of  these  taxes.  We  think  the  finding  of 
the  court  that  the  tax  was  not  paid  is  fully 
supported  by  the  evidence,  that  its  ruling  on 
the  law  applicable  to  the  case  was  right  and 
the  judgment  is  therefore  affirmed.  All  the 
justices  concurring. 


(54  Kan.  654) 

CITY  OF  EUDORA  v.  DARLING. 

(Supreme  Court  of  Kansas.    Feb.  0,  1895.) 

Constitutional  Law—  Twlb  of  Act— Vacation 
or  Streets. 

1.  Chapter  2G1.  Seas.  Laws  1889,  entitled 
"An  act  to  vacate  portions  of  certain  town-sites 
in  the  state  of  Kansas  therein  named,"  is  con- 
stitutional. 

2.  Under  the  previsions  of  section  61,  c. 
261,  Sess.  Laws  1889,  the  streets  and  alleys  in 
the  town  of  Eudora,  Douglas  county,  lying 
south  of  Twelfth  street,  except  C,  E,  and  Nine- 
teenth streets  are  vacated. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Douglas  county; 
A.  W.  Benson,  Judge. 

Action  by  the  city  of  Eudora  against 
Thomas  C.  Darling.  From  a  judgment  for 
defendant  plaintiff  brings  error. 

The  city  of  Eudora  was  incorporated  by 
an  act  of  the  territorial  legislature  of  the 
territory  of  Kansas  on  the  28th  day  of  Feb- 
ruary, 1859,  and  in  the  corporate  limits  were 
embraced  all  of  section  8,  except  40  acres 
taken  off  the  west  side,  and  200  acres  off 
'  the  south  and  east  sides  of  section  5,  town- 
ship 13,  and  range  21.  This  territory  was 
laid  off  in  blocks  and  lots,  with  public 
streets  and  alleys.  The  legislature  of  the 
state,  by  section  01,  c  201,  approved  March 
2,  1889,  attempted  to  vacate  a  part  of  the 
streets  and  alleys  of  the  territory  of  Eudora. 
After  the  passage  of  the  act  of  the  legis- 
lature of  1889,  vacating  the  streets  and 
alleys  lying  south  of  Twelfth  street  except 
C,  E,  and  Nineteenth  streets,  the  defendant, 
Thomas  C.  Darling,  obstructed  and  fenced 
up  the  streets,  basing  his  right  to  do  so  on 
the  act  of  the  legislature.  The  city  of  Eu- 
dora sought  to  enjoin  him  from  so  doing, 
and  obtained  a  temporary  restraining  order 
from  the  district  court  which,  at  the  trial, 
was  dissolved.  That  ruling  of  the  court  is 
now  challenged  as  erroneous,  and  the  city 
of  Eudora  brings  the  case  here  to  review 
the  judgment 

G.  N.  Elliott,  for  plaintiff  in  error.  J.  W. 
Green,  for  defendant  in  error. 

HORTON,  O.  J.  (after  stating  the  facts). 
It  Is  insisted  that  the  territorial  act  of  Incor- 
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poration  invested  the  inhabitants  of  Eudora 
with  rights  of  property  of  which  they  could 
not  be  divested  without  their  consent,  and 
therefore  that  section  61  of  chapter  261, 
Sess.  Laws  1889,  vacating  the  streets  in  con- 
troversy, Is  of  no  force  or  validity,  because 
it  attempts  to  affect  corporate  powers  grant- 
ed by  the  territorial  legislature,  and  also  at- 
tempts to  annul  vested  rights  legally  con- 
ferred. The  streets  and  alleys  laid  out  and 
established  in  Eudora  were  open  for  travel 
to  the  public.  The  legislature,  as  the  repre- 
sentative of  the  public,  has  full  power  over 
the  streets  and  alleys  of  a  city  to  vacate  the 
same.  Railroad  Co.  v.  Garside,  10  Kan. 
552;  Heller  v.  Railroad,  28  Kan.  625. 
Therefore,  when  the  city  of  Eudora  dedi- 
cated to  public  use  Its  streets  and  alleys, 
it  granted  to  the  legislature,  as  the  represent- 
ative of  the  public,  control  thereof.  Sec- 
tion 61  of  chapter  261,  Sess.  Laws  1880, 
does  not  interfere  with  corporate  privileges 
or  vested  rights. 

2.  It  is  next  insisted  that  chapter  261, 
Sess.  Laws  1889,  contains  more  than  one 
subject,  and  therefore  is  unconstitutional, 
because  in  conflict  with  section  16  of  article 
2  of  the  constitution  of  the  state.  The  title 
of  the  act  is,  "An  act  to  vacate  portions  of 
certain  town-sites  in  the  state  of  Kansas 
therein  named."  In  the  body  of  the  act  the 
streets  of  various  towns  or  cities  are  va- 
cated, but  within  the  prior  decisions  of  this 
court  the  objection  to  the  act  is  not  tenable. 
Weyand  v.  Stover,  35  Kan.  545.  11  Pac  355; 
Board  of  Com'rs  v.  Shoemaker,  27  Kan.  77; 
State  v.  Barrett  Id.  213. 

3.  It  is  finally  insisted  that,  as  the  legis- 
lature had  previously  lodged  the  power  to 
vacate  streets  and  alleys  in  the  board  of 
county  cpmmis8ioners  of  a  county,  such 
power  Is  exclusive.  Chapter  261.  Sess.  Laws 
1889,  has  provided  for  the  vacation  of  cer- 
tain streets  and  alleys.  The  legislature  has 
the  power  to  do  this,  and  the  subsequent 
statute  is  operative.  The  judgment  will  be 
affirmed.    All  the  Justices  concurring. 


(34  Kan.  676) 

PARKS  et  ux.  v.  FRAHM. 

(Supreme  Court  of  Kansas.    Feb.  9,  1895.) 

Mortgage— Validity— Lien. 

P.  and  wife  entered  into  negotiations  for 
a  loan  of  $1,000.  and  to  that  end  a  note  for  that 
amount  was  signed,  and  a  mortgage  to  secure 
the  same,  upon  their  homestead,  was  executed. 
The  mortgage  was  filed  for  record,  but  before 
the  transaction  was  completed  an  incumbrance 
npon  the  property  was  discovered,  and  the  clos- 
ing of  the  loan  was  postponed  until  the  title 
could  be  cleared.  By  mutual  consent  the  note 
first  signed  was  destroyed,  but  the  mortgage 
was  left  uncanceled.  Twenty  days  afterwards, 
when  the  incumbrance  was  released,  another 
note,  identical  in  every  particular  with  the  first, 
was  signed,  in  which  reference  was  made  to 
the  mortgage  which  had  been  filed  for  record, 
and  upon  both  the  loan  was  made,  and  the 


transaction  completed.  Held,  that  the  delay^  In 
completing  the  transaction,  and  the  substitution 
of  one  note  for  another,  did  not  operate  to  in- 
validate the  mortgage  as  a  security  for  the  loan 
which  was  made. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Rooks  county; 
Charles  W.  Smith,  Judge. 

Action  by  Thomas  Frahm  against  Jasper 
Parks  and  Mary  Parks.  From  a -judgment 
for  plaintiff,  defendants  bring  error.  Af- 
firmed. 

Action  by  Thomas  Frahm  to  obtain  a  per- 
sonal judgment  against  Jasper  Parks  and. 
Mary  Parks  upon  a  debt  of  $1,000,  and  to 
foreclose  a  mortgage  given  to  secure  that 
debt  At  the  trial,  special  findings  of 'fact 
and  conclusions  of  law  were  made  by  the 
court,  as  follows:  "(1)  That  the  defendants, 
Jasper  Parks  and  Mary  Parks,  are  husband 
and  wife,  residents  of  the  state  of  Kansas, 
and  that  during  the  month  of  "July,  1886, 
and  for  several  years  prior  thereto,  and  for 
a  time  subsequent  to  that,  date,  they  have  oc- 
cupied the  land  In  question,  being  the  south- 
west quarter  of  section  20,  township  9  south, 
of  range  16  west,  in  Rooks  county,  Kansas, 
which  is  160  acres  of  farming  land,  as  their 
homestead.  (2)  That  during  the  year  1886 
one.W.  F.  Schulthers  was  a  resident  of  the 
city  of  Stockton,  Rooks  county,  Kansas,  and 
was  engaged  in  the  business  of  making  farm 
loans.  (3)  That  during  the  month  of  July, 
1886,  the  defendant  Jasper  Parks  entered  In- 
to negotiations  with  Schulthers,  as  the  agent 
of  the  plaintiff  herein,  to  procure  from  Schul- 
thers, as  such  agent  a  loan  of  one  thousand 
dollars  in  money;  that  an  agreement  was 
consummated  between  the  parties,  whereby 
Schulthers  was  to  loan  said  amount  of 
money  to  Parks,  which  loan  was  to  run  five 
years,  and  was  to  draw  9  per  cent  interest 
payable  semiannually.  Said  loan  was  to  be 
secured  by  a  real-estate  mortgage  or  trust 
deed,  to  be  executed  and  delivered  by  Parks 
and  wife,  on  the  band  in  question.  (4)  That 
on  the  7th  day  of  July,  1886,  the  defendants, 
Jasper  Parks  and  his  wife,  Mary  Parks,- 
came  to  the  city  of  Stockton,  and  made,  ex- 
ecuted, and  delivered  their  certain  bond  for 
one  thousand  dollars,  with  interest  coupons 
attached,  which  bond,  by  its  terms,  drew  7 
per  cent  Interest;  that  at  the  same  time 
they  also  executed  ten  Interest  notes,  of  ten 
dollars  each,  which  said  interest  notes  rep- 
resented 2  per  cent  on  the  thousand  dollars 
borrowed,  said  two  per  cent  per  annum  be- 
ing payable  in  semiannual  installments  of 
ten  dollars  each;  that  to  secure  the  payment 
of  the  money  so  borrowed,  or  to  be  borrowed, 
defendants,  Jasper  Parks  and  his  wife, 
Mary,  on  said  7th  day  of  July,  1886,  executed 
their  two  several  mortgages  or  trust  deeds, 
one  to  secure  the  principal  sum  of  one  thou- 
sand dollars,  with  interest  at  7  per  cent  per 
annum,  interest  payable  semiannually,  which 
mortgage  Is  in  question,  and  is  drawn  in  favor 
of  one  Thomas  Frahm;  that,  to  secure  the 
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payment  of  the  Interest  notes,— the  ten  Inter- 
est notes  above  referred  to— at  the  same 
time,  they  executed  to  said  Schulthers  their 
certain  second  or  third  mortgage,  covering 
the  same  property,  which  mortgage  was 
drawn  payable  to  W.  H.  Lanning.  (5)  The 
court  finds  that  the  original  indebtedness  of 
one  thousand  dollars,  or  the  original  bond  rep- 
resenting the  principal  indebtedness  of  one 
thousand  dollars,  and  the  first  mortgage,  as 
above  described,  or  trust  deed,  was  executed 
in  the  name  of  W.  H.  Lanning,  as  trustee 
for  Thomas  Frahm,  cestui  que  trust,  and 
tbat  the  interest  notes  were  drawn  in  the 
name  of  said  W.  H.  Lanning,  and  the  said 
second  mortgage  drawn  In  his  name,  also. 
(0)  The  court  further  finds  that  on  said  7th 
day  of  July,  1886,  the  said  trust  deed  and 
mortgage  was  duly  filed  for  record  in  the 
office  of  the  register  of  deeds  of  Rooks 
county,  Kansas.  (7)  The  court  further  finds 
that  the  bond  representing  the  principal  in- 
debtedness, with  its  interest  coupons,  as 
also  the  ten  Interest  notes,  were  dated  as  of 
the  1st  day  of  July,  1886.  (8)  That  the  said 
defendants,  Jasper  Parks  and  Mary  Parks, 
executed  the  said  trust  deed  and  mortgage 
for  the  purpose  and  with  the  intent  that  the 
same  should  be  so  used  by  said  Jasper  Parks 
In  procuring  from  said  Schulthers,  as  the 
agent  of  the  plaintiff,  the  sum  of  one  thou- 
sand dollars,  to  be  used  by  said  Parks  in  the 
payment  of  divers  individual  debts  of  his 
own,  and  that  they  were  delivered  to  Schul- 
thers for  that  purpose.  (0)  That  by  reason 
of  the  existence  of  certain  Judgments  which 
were  of  record  in  the  office  of  the  district 
clerk  of  Rooks  county,  Kansas,  on  the  7th 
day  of  July,  1886,  the  said  loan  was  not  com- 
pleted on  that  date;  the  parties  at  that  time 
being  unable  to  procure  the  release  of  such 
judgments,  and  the  plaintiff,  through  Its 
agent,  said  Schulthers,  being  unwilling  to 
make  said  loan  until  those  judgments  were 
canceled  of  record,— such  judgments  having 
been  filed  previous  to  the  7th  day  of  July, 
•1886.  (10)  That  on  said  7th  day  of  July, 
1886,  at  the  request  of  the  defendants,  said 
Schulthers  destroyed  the  notes  and  bonds  on 
that  date  executed  by  them,  but  failed  to 
release  of  record  the  mortgage  given  for  the 
purpose  of  securing  the  claimed  indebted- 
ness represented  by  such  bond  and  notes. 
(11)  That,  after  the  destruction  of  the  said 
notes,  it  was  understood  between  Schulthers 
and  the  defendant  Jasper  Parks  that  such 
loan  should  be  completed  some  time  in  the 
near  future,  or  as  soon  as  the  judgments 
which  were  then  on  record  against  him,  as 
above  described,  were  canceled  and  satisfied, 
so  that  the  title  should  show  clear  as  against 
him.  and  against  this  piece  of  laud;  that 
afterwards,  on  or  about  the  27th  day  of  July, 
1886,  said  Schulthers  prepared  and  delivered 
to  the  defendant  Jasper  Parks  a  second 
series  of  notes  and  bond,  which  were  iden- 
tical in  all  respects  with  the  bond  and  notes 


originally  executed  by  Parks  and  wife,  which 
second  series  of  notes  were  taken  by  Parks 
to  his  home,  hi  Corning  township,  Rooks 
county,  Kansas,  and  were  there  executed  by 
himself  and  wife,  the  defendant  Mary  Parks, 
—the  notes  and  bond  having  been  signed  by 
Jasper  Parks  at  his  store  in  Motor,  Kansas, 
and  by  his  wife,  Mary  Parks,  at  home,  a 
few  miles  distant  therefrom.  (12)  That  the 
bond  was  executed  by  the  parties  on  the 
27th  day  of  July,  1886,  was  plainly  written 
or  printed,  and  that  it  contained  a  stipula- 
tion in  the  following  words:  It  is  expressly 
agreed  and  declared  that  this  note  is  secured 
by  trust  deed  on  real  estate,  duly  recorded; 
the  said  bond  bearing  date  July  1,  1886,  and 
being  for  one  thousand  dollars,  drawing  in- 
terest at  7  per  cent.,  interest  payable  semi- 
annually; said  bond  and  coupons,  and  ten 
several  notes,  each  and  all  bearing  date  of 
July  1,  1886,  and  were  in  all  respects  Iden- 
tical in  their  terms  with  the  bond,  coupons, 
and  interest  notes  executed  by  Jasper  Parks 
and  his  wife,  Mary,  on  July  7,  1886,  which 
were  on  that  day  destroyed,  as  stated  In  the 
above  finding.  (13)  The  court  further  finds 
that  after  the  execution  of  said  bonds  they 
were  delivered  by  Jasper  Parks  the  defend- 
ant to  Schulthers,  who  thereupon  delivered 
to  him  the  amount  of  the  face  of  said  bond, 
being  one  thousand  dollars,  less  the  sum  of 
sixty  cents,  which  was  deducted  as  the  cost 
of  filing  and  recording  the  final  receiver's 
receipts;  that  said  defendant  Jasper  Parks 
received  raid  money  In  the  form  of  checks 
on  the  State  Bank  of  Stockton,  the  greater 
portion  of  which  checks  he  used  in  the  pay- 
ment of  the  judgments  heretofore  referred 
to,  and  which  judgments  were  released  on 
the  day  of  payment,  to  wit,  the  27th  day  of 
July,  1886,  which  release  was  antedated  to 
the  7th  day  of  July,  1886,  the  date  of  the  fil- 
ing and  recording  of  the  trust  deed  and  the 
mortgage  hereinabove  referred  to;  that  the 
balance  of  the  proceeds  of, said  loan  were 
used  by  Jasper  Parks  in  his  business,— he 
then  being  engaged  in  mercantile  business 
in  the  town  of  Motor,  Rooks  county,  Kansas. 
(14)  The  court  finds  that  the  ten  interest 
notes  which  were  secured  by  a  mortgage  to 
W.  H.  Lanning  were  a  part  of  the  interest 
on  the  loan  of  one  thousand  dollars,  and  that 
they  gave  a  bond,  with  coupons,  and  repre- 
sented one  and  the  same  transaction.  (15) 
The  court  further  finds  that  the  defendant 
Jasper  Parks  paid  the  installments  and  all 
interest  due  on  said  loan  and  mortgage, 
which  installments  fell  due  January  1,  1857, 
July  1,  1887,  and  January  1,  1888;  that  he 
made  default  In  the  payment  of  the  July  1, 
1888,  installment  of  Interest,  and  thereupon 
suit  was  Instituted  In  the  district  court  of 
Rooks  county,  Kansas,  on  the  mortgage 
given  by  Parks,  and  originally  executed  by 
Parks  and  wife,  which  had  never  been  re- 
leased of  record,  to  enforce  the  payment  of 
the  balance  due  on  raid  ten  several  notes. 


Digitized  by 


Kan.) 


PAHKS  9.  FBAHM. 


■187 


-.rhich  then  amounted  to  some  seventy  two 
or  three  dollars,  and  foreclosed  the  said  mort- 
gage or  second  lien;  that  in  said  action  per- 
sonal service  of  summons  was  had  on  both 
the  defendants  Jasper  and  Mary  Parks;  that 
they  made  default,  and  judgment  was  taken 
against  them  for  the  amount  In  said  notes, 
to  the  amount  of  about  seventy-three  dollars, 
and  a  decree  of  foreclosure  of  said  mort- 
gage entered,  ordering  said  land  to  be  sold 
to  satisfy  the  judgment  so  rendered;  that  no 
sale  of  the  premises  under  said  decree  has 
been  had;  that  said  judgment  and  decree 
of  foreclosure  is  still  existing,  unreversed 
and  unmodified,  and  no  steps  have  ever  beta 
taken  to  appeal  from  such  judgment  and  de- 
cree. (1C)  That  afterwards  said  defendant 
defaulted  In  the  payment  of  the  July,  1888, 
installment  of  interest  on  said  principal  note 
of  one  thousand  dollars,  whereupon  suit  was 
brought  in  the  district  court  of  Rooks  county, 
Kansas,  to  enforce  the  payment  of  the  inter- 
-est  due  on  the  principal  sum,  and  for  a  de- 
cree foreclosing  the  trust  deed  hereinabove 
referred  to,  which  suit  was  instituted  on 
March  13,  1889,  and  is  the  one  ha  question. 
(17)  The  court  further  finds  that  at  the  time 
of  the  execution  of  this  trust  deed  and  mort- 
gage herein  referred  to,  and  also  the  several 
notes  and  bonds  and  coupons,  the  defend- 
ants, Jasper  Parks  and  wife,  had  no  other 
real  estate,  except  a  few  lots  In  the  town  of 
Motor,  Kansas,  and  that  the  only  trust  or 
mortgage  that  was  ever  executed  by  them, 
or  either  of  them,  for  the  purpose  of  secur- 
ing this  indebtedness,  was  the  trust  deed 
and  mortgage  executed  on  the  7th  day  of 
July,  188G,  which  trust  deed  and  mortgage, 
were  dated  July  1,  1886.  And  the  court  fur- 
ther finds  that  all  of  the  allegations  and 
averments  contained  in  the  petition  of  said 
plaintiff  filed  herein  are  true,  and  that  there 
is  due  from  the  said  defendants,  Jasper 
Parks  and  Mary  Parks,  to  the  said  plaintiff, 
on  the  notes  and  mortgage  sued  on  in  this 
action,  the  sum  of  twelve  hundred  &  seventy- 
one  60-100  dollars,  and  that  said  notes  speci- 
fy that  said  indebtedness  shall  bear  interest 
at  the  rate  of  12  per  cent,  per  annum,  and 
that  said  mortgage  has  the  words  'Appraise- 
ment waived'  therein  inserted.  And  the 
court  further  finds  that  said  plaintiff  has  a 
first  lien  on  the  lands  and  tenements  in  said 
petition  described,  by  virtue  of  the  mort- 
gage In  said  petition  set  out,  to  secure  the 
payment  of  said  Indebtedness.  It  Is  there- 
fore considered,  ordered,  and  adjudged  by 
the  court  that  the  said  plaintiff  do  have  and 
recover  of  and  from  the  said  defendants, 
Jasper  Parks  and  Mary  Parks,  the  said  sum 
of  twelve  hundred  &  seventy-one  60-100  dol- 
lars, the  amount  so  as  aforesaid  found  due 
to  said  plaintiff,  and  the  costs  herein,  taxed 

at  $  and  that  said  judgment  for  $1,- 

271.60  bear  Interest  at  the  rate  of  12  per 
cent  per  annum  from  January  — ,  1890." 
The  court  thereupon  decreed  a  foreclosure 


and  sale  of  the  premises,  and  provided  for 
the  proper  application  of  the  proceeds  of 
such  sale.  .  Exceptions  were  taken  by  the  de- 
fendants to  the.  findings  and  decision  of  the 
court,  and,  with  a  view  of  obtaining  a  re- 
view and  reversal,  they  have  brought  this 
proceeding. 

W.  B.  Ham,  for  plaintiffs  in  error.  M.  0. 
Reville,  for  defendant  In  error. 

JOHNSTON,  J.  (after  stating  the  facts). 
From  the  record  it  appears  that  Jasper 
Parks  and  wife  entered  Into  negotiations  to 
procure  a  loan  of  $1,000,  which  was  to  run 
five  years  at  9  per  cent  interest,  payable 
semiannually,  and  was  to  be  secured  by 
mortgage  upon  their  homestead.  Separate 
notes  were  to  be  given  for  2  per  cent  of 
the  interest  which  was  to  accrue,  and  what 
is  presumably  a  commission  mortgage  upon 
the  same  property  was  to  be  executed  as  se- 
curity for  the  last-named  notes.  The  prep- 
aration of  the  papers  was  begun  on  July  7, 
1886,  and  upon  that  day  the  notes  and  mort- 
gages were  first  signed  by  Parks  and  his 
wife.  After  the  papers  had  been  signed 
and  the  mortgages  filed  for  record,  but  be- 
fore the  money  was  paid,  some  unsatisfied 
incumbrances  were  discovered  upon  the  rec- 
ord, which  prevented  the  immediate  comple- 
tion of  the  transaction.  It  was  found  to  be 
necessary  to  defer  further  action  for  several 
days,  until  the  record  title  of  the  land  could 
be  cleared;  and,  by  mutual  arrangement, 
the  $1,000  note  which  had  beeu  signed  was 
destroyed,  but  the  mortgage,  which  had  been 
filed  for  record,  was  left  uncanceled.  About 
20  days  afterwards,  when  the  Incumbrances 
which  have  been  mentioned  were  released 
and  discharged,  another  note,  identical  in 
every  particular,  was  signed,  and  substi- 
tuted for  the  one  destroyed:  and,  the  loan 
having  been  perfected,  the  money  was  paid 
to  the  mortgagors.  The  note  for  $1,000  and 
the  above-mentioned  mortgage  were  made 
to  correspond  In  date,— that  is,  they  were 
dated  back  to  July  1,  1886,— and  In  each  ref- 
erence was  made  to  the  other,  thus  showing 
that  they  were  part  of  a  single  transaction. 
The  contention  is  that  when  the  first  note 
was  destroyed  the  mortgage  was  extinguish- 
ed, and  that  the  execution  of  the  second 
note  did  not  operate  to  revive  the  ex- 
tinguished lien.  The  court  correctly  held 
that  the  mortgage  was  an  existing  obliga- 
tion, and  that  It  created  a  valid  Hen  upon 
the  property  described  therein.  •  The  validi- 
ty of  the  mortgage  does  not  require  that  It 
and  the  note  should  have  been  contempo- 
raneously signed.  The  making  of  the  note, 
the  execution  of  the  mortgage,  and  the  deliv- 
ery of  both  In  exchange  for  the  money  bor- 
rowed, altogether,  constituted  a  single  trans- 
action. Each  is  a  step  taken  In  effecting 
a  loan,  and  none  of  them  is  effective— at 
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least,  as  between  these  parties— until  the 
transaction  has  been  completed.  While  the 
note  and  mortgage  were  signed,  and  the 
mortgage  filed  for  record,  they  were  not  de- 
livered In  exchange  for  money;  and  until 
that  time  there  was  no  liability  against 
Parks  and  wife,  nor  any  lien  against  their 
property.  The  note  is  said  to  be  an  evi- 
dence of  debt,  and  the  mortgage  given  in 
security  an  incident  of  the  same;  but  there 
was  no  debt  until  the  money  was  obtained, 
and  the  mortgage  had  no  legal  inception, 
between  mortgagors  and  the  mortgagee,  un- 
til It  had  been  delivered  as  security  for 
money  actually  loaned  by  the  mortgagee. 
Tm  lapse  of  a  few  hours  or  a  few  days  be. 
tween  the  execution  of  the  note  and  mort- 
gage is  immaterial,  providing  that  their  exe- 
cution was  with  reference  to  each  other, 
and  as  a  part  of  a  single  negotiation  or 
transaction.  If  within  a  few  minutes  after 
the  note  and  mortgage  were  executed,  but 
before  the  loan  was  completed,  it  had  been 
ascertained  that  a  word  used  in  the  note  was 
incorrectly  spelled,  and  the  note  was  there- 
fore torn  up,  and  another  substituted,  which, 
except  for  the  correction,  was  identical  in  every 
particular  with  the  first,  would  It  be  contended 
that  because  of  the  substitution  another 
mortgage  must  be  executed?  It  cannot  be 
said  that  the  lien  was  extinguished  by  the 
destruction  of  the  first  note,  or  revived  by 
the  execution  of  the  second.  The  mortgage, 
as  we  have  seen,  did  not  amount  to  a  lien 
until  the  loan  ,  was  completed  by  the  pay- 
ment of  the  money  and  the  delivery  of  both 
note  and  mortgage.  The  mortgage  was 
given  to  secure  a  loan  of  $1,000.  It  was 
the  same  loan  which  was  In  the  minds  of 
all  the  parties  throughout  the  negotiations. 
The  substitution  of  one  note  for  another  did 
not  change  the  character  of  the  proposed 
loan,  nor  affect  the  relations  of  the  parties. 
In  the  second  note  that  was  negotiated, 
there  was  an  express  declaration  that  it 
was  secured  by  the  mortgage,  duly  recorded, 
so  that  there  was  no  misapprehension.  Nor 
was  there  any  prejudice  by  reason  of  the 
delay  of  20  days  In  completing  the  loan  and 
in  closing  the  transaction.  The  judgment 
of  the  district  court  will  be  affirmed.  AU 
the  Justices  concurring. 


(54  Kan.  645) 

WEYERHAEUSER  et  al.  v.  FRAIM  et  al. 
(Supreme  Court  of  Kansas.  Feb.  9,  1895.) 
Mechanic's  Lies— Filing  Statement  or  Scb- 

COXTK ACTOR. 

A  subcontractor,  who  furnished  materi- 
als under  contract  with  an  original  contractor, 
who  contracted  with  the  owner  of  city  lota  for 
the  partial  completion  of  a  building  thereon,  had 
60  days  after  the  completion  of  the  building  in 
which  to  file  his  statement  for  a  lien  under  chap- 
ter 141  of  the  Laws  of  1872. 

(Syllabus  by  the  Court) 


Error  from  district  court,  Reno  county;  L. 
Houk,  Judge. 

Action  by  I.  P.  Weyerhaeuser  and  others, 
under  the  firm  name  of  F.  McCullam  &  Co., 
against  Archie  Fralm  and  others,  to  establish 
a  mechanic's  Hen  for  labor  and  materials  fur- 
nished. From  a  judgment  against  defendants 
for  the  amount  of  the  claim,  but  denying  the 
Hen,  plaintiffs  bring  error.  Modified. 

I.  P.  Weyerhaeuser  and  others,  under  the 
firm  name  of  F.  McCullam  &  Co.,  brought  suit 
In  the  district  court  of  Reno  county  against 
Archie  Fralm,  George  A.  Woodard  et  al.,  al- 
leging in  their  petition  that  the  defendant  Ar- 
chie Fralm  entered  into  a  contract  with  de- 
fendant George  A.  Woodard  to  furnish  certain 
materials  and  perform  certain  labor  in  the 
erection  of  a  three-story  building  on  certain 
lots  In  Hutchinson  belonging  to  said  Wood- 
ard, and  that  the  plaintiffs  under  a  subcon- 
tract with  said  Fralm  furnished  lumber  and 
other  materials  for  said  building,  and  claim- 
ing a  Hen  for  the  balance  due.  The  Halstead 
Lumber  Company,  which  was  made  a  party 
defendant,  answered,  also  claiming  a  Hen  on 
the  same  property  for  building  material  fur- 
nished by  them  for  the  same  building  under 
a  subcontract  with  said  Fralm.  The  case  was 
tried  by  the  court,  and  the  following  special 
findings  of  fact  were  made: 

(1)  That  on  the  day  of  August,  1887, 

the  defendant  George  A.  Woodard,  who  was 
then,  and  stUl  Is,  the  owner  of  lots  Nos.  1,  3. 
and  5,  on  First  avenue  east  In  the  city  of 
Hutchinson,  in  the  county  of  Reno,  In  the 
state  of  Kansas,  entered  into  a  written  con- 
tract with  the  defendant  Archie  Fralm. 
whereby  It  was  agreed  that  said  Fralm  should 
do  aU  the  carpenter  work,  and  furnish  all  the 
lumber  and  materials  for  the  same,  for  the 
erection  of  a  three-story  brick  building  on  the 
above-described  premises,  and  said  Woodard 
was  to  pay  said  Fralm  for  said  work  and  ma- 
terials the  sum  of  $8,211.30.  (2)  That  on  the 
10th  day  of  September,  1887,  the  plaintiff 
made  a  verbal  contract  to  furnish  the  lumber 
and  materials  required  by  said  Fralm  to  com- 
ply with  his  said  contract  with  said  Woodard 
as  aforesaid,  and  under  said  contract  did  fur- 
nish the  materials  set  forth  In  plaintiffs'  peti- 
tion, and  said  materials  were  incorporated  in- 
to said  building  on  said  premises,  and  that 
there  remains  due  and  unpaid  to  plaintiffs  a 
balance  for  said  materials  in  the  sum  of  $2.- 
174.89  debt,  and  Interest  $271.86,— in  the  total 
sum  of  $2,446.75,— from  the  said  Archie  Fralm 
to  plaintiffs  herein.  (3)  That  the  said  Archie 
Fralm  completed  his  said  contract  on  the  20th 
day  of  April,  1888.  (4)  That  the  last  work 
was  done  on  said  building  on  the  25th  day  of 
June,  1888,  which  was  a  job  of  painting,  and 
that  said  building  was  not  entirely  completed 
until  said  25th  day  of  June.  1888.  (5)  That 
on  the  23d  day  of  August,  1888,  the  plaintiffs 
filed  their  Hen  statement,  duly  verified,  in  the 
office  of  the  clerk  of  the  district  court  of  said 
county  of  Reno,  and  on  said  day  delivered  a 
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copy  thereof  to  the  defendant  George  A. 
Woodard. 

(2)  That  on  the  8th  day  of  February,  1888, 
the  defendant  Haistead  Lumber  Co.,  a  corpo- 
ration, entered  Into  a  contract  with  said  Ar- 
chie Fraim,  whereby  it  was  contracted  and 
agreed  that  said  Haistead  Lumber  Co.  should 
furnish  certain  material  to  be  used  in  the  con- 
struction of  said  building;  that  said  materi- 
als set  forth  in  said  defendants'  cross  petition 
were  used  and  incorporated  into  said  build- 
ing; and  that  there  is  due  and  owing  from 
the  said  Archie  Fraim  to  said  Haistead  Lum- 
ber Co.  for  said  materials  the  sum  of  $169 
debt,  and  $20.25  interest,  making  the  total 
sum  of  $189.25. 

(3)  That  on  the  5th  day  of  July,  1888,  the 
defendant  Haistead  Lumber  Co.  filed  its  lien 
statement  In  due  form,  duly  verified,  in  the 
office  of  the  district  court  of  said  county  of 
Reno,  and  on  said  day  delivered  a  copy  there- 
of to  the  defendant  George  A.  Woodard. 

As  conclusions  of  law  the  court  found  that 
the  plaintiffs  were  entitled  to  a  judgment 
against  Fraim  for  $2,440.75  and  costs,  and 
that  the  Haistead  Lumber  Company  should 
recover  judgment  against  Fraim  for  $189.25 
and  costs,  but  denied  them  a  lien  on  the  prop- 
erty. 

William  Carey,  for  plaintiffs  In  error.  F. 
L.  Martin,  for  defendants  In  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
sole  question  presented  by  the  record  In  this 
case  is  whether  the  plaintiffs  In  error,  who 
were  subcontractors  under  Archie  Fraim, 
who  had  a  contract  to  perform  the  carpenter 
work  and  furnish  lumber  and  materials  for 
the  erection  of  a  three-story  brick  building 
on  lots  belonging  to  the  defendant  Woodard, 
having  furnished  lumber  and  materials  un- 
der such  subcontract,  were  required,  In  or- 
der to  preserve  a  Hen  on  the  premises,  to 
file  the  statement  required  by  law  within 
60  days  after  the  completion  of  Fraim's  con- 
tract, or  had  60  days  after  the  completion  of 
the  building  in  which  to  file  it  No  brief 
has  been  filed  on  behalf  of  the  defendants 
In  error,  but  it  Is  said  in  the  brief  of  plain- 
tiffs in  error  that  the  trial  court  understood 
the  opinion  in  Crawford  v.  Blackman,  30 
Kan.  527,  1  Pac.  136,  as  holding  that  the 
statement  must  be  filed  within  60  days  after 
the  completion  of  Fraim's  contract  That 
case  merely  holds  that,  where  there  was  an 
independent  contract  for  the  stonework  of 
a  building,  the  subcontractor,  for  the  pur- 
pose of  filing  his  statement,  might  regard 
the  building  as  completed  when  the  portion 
of  the  work  contracted  for  was  finished. 
The  question  was  not  presented  as  to  wheth- 
er he  must  do  so.  This  case  Is  controlled  by 
the  mechanic's  lien  law  of  1872.  In  the  case 
of  Cunningham  v.  Barr,  45  Kan.  158,  25  Pac. 
583,  it  was  held:  "Where,  under  the  me- 
chanic's Hen  law  of  1872,  a  statement  for  a 


subcontractor's  lien  for  materials  furnished 
was  filed  with  the  clerk  of  the  district  court 
within  sixty  days  after  the  contractor  had 
completed  the  building,  but  not  within  sixty 
days  after  the  subcontractor  had  fulfilled  his 
contract  with  the  contractor,  held,  that  the 
statement  was  filed  In  time."  In  the  opin- 
ion in  that  case  it  was  said,  after  citing  the 
provision  of  the  statute:  "Now,  the  state- 
ment in  the  present  case  was  certainly  filed 
within  sixty  days  after  the  completion 
of  the  building,  and  this,  we  think,  was  suffi- 
cient" The  statute,  by  its  terms,  plainly 
gives  60  days  after  the  completion  of  the 
building  in  which  to  file  the  statement.  No 
reason  is  apparent  for  attempting  by  con- 
struction to  vary  the  literal  terms  of  the 
law.  The  case  will  be  remanded,  with  di- 
rection to  enter  judgment  sustaining  the 
liens  of  the  plaintiffs  in  error  on  the  prem- 
ises described  in  the  findings  for  the  amount 
of  their  respective  judgments,  and  for  a 
foreclosure  and  sale  of  said  property  in  sat- 
isfaction of  the  same.  All  the  justices  con- 
curring. 

(54  Kan.  663) 

NORTHWESTERN  MUT.  LIFE  INS.  CO.  v. 
WOODS. 

(Supreme  Court  of  Kansas.    Feb.  9,  1895.) 

Life  Insurance  Polict  —  Statements  in  Appli- 
cation—When Construed  as  Warranties- 
Release  and  Discharge— Fraud. 

1.  The  statements  contained  in  an  appli- 
cation for  a  policy  of  life  insurance  will  not  be 
construed  as  warranties,  which,  if  untrue  in  any 
particular,  would  avoid  the  policy,  unless  the 
provisions  of  the  application  and  policy,  taken 
together,  leave  no  room  for  any  other  construc- 
tion. 

2.  While  in  the  application'  for  the  policy, 
in  this  case,  it  is  declared  that  all  the  state- 
ments written  on  the  application  are  warranted 
to  be  true,  inasmuch  as  the  policy  refers  to  the 
answers  to  the  questions  contained  in  the  appli- 
cation as  statements,  and  not  as  warranties,  the 
court  will  construe  them  merely  as  -statements ; 
and  therefore  holds  that  the  insured  was  bound 
only  to  the  exercise  of  good  faith,  and  to  an- 
swer truthfully  as  to  all  matters  within  his 
knowledge,  and  an  omission  to  state  a  fact 
which  he  honestly  deemed  Immaterial  will  not 
vitiate  the  policy. 

3.  The  answer  in  this  case  sets  up  that  the 
insured,  in  answer  to  the  questions,  ''How  long 
since  you  consulted  any  physician?  For  what 
disease?  Give  name  and  residence  of  such  phy- 
sician,"—stated,  "Three  years  ago.»  Typhoid 
fever.  Good  recovery.  Dr.  Batinff,  Ashta- 
bula, Ohio";  that  in  fact  the  insured  was,  at 
the  time  of  making  such  application,  diseased 
with  catarrh  and  consumption,  of  which  he  aft- 
erwards died,  and  did  not  allege  that  he  was 
or  had  been  afflicted  with  any  other  disease. 
Held  that,  under  the  pleadings,  it  was  immateri- 
al whether  he  had  any  other  disease  or  not,  es- 
pecially in  view  of  the  fact  that  all  the  testi- 
mony shows  that  he  had  fully  recovered  from 
such  previous  complaints,  if  any. 

4.  Where  a  widow  in  whose  favor  a  policy 
of  life  insurance  was  issued  by  the  defendant 
company  was  induced  by  the  agent  of  the  com- 
pany, shortly  after  the  death  of  her  husband,  to 
accept  a  return  of  $71.17  in  satisfaction  of  a 
policy  for  (1,000,  but  promptly,  and  almost 
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immediately  thereafter,  disavowed  such  settle- 
ment, and  offered  to  return  the  sum  received,  a 
court  of  equity  ought  to  relieve  her  from  the 
consequences  of  such  settlement,  if  she  has 
been  unduly  influenced  or  overreached.  Proof 
of  legal  duress  or  actual  fraud  need  not  be 
required.  The  jury  in  this  case  having  found 
in  favor  of  the  plaintiff,  their  action  will  not 
be  disturbed. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Pawnee  county; 
S.  W.  Vandlvert,  Judge. 

Action  by  Mary  M.  Woods  against  the 
Northwestern  Mutual  Life  Insurance  Com- 
pany. From  a  judgment  for  plaintiff,  de- 
fendant brings  error.  Affirmed. 

This  action  was  brought  by  Mary  M. 
Woods  on  a  policy  of  insurance  issued  by  the 
defendant  on  the  life  of  Charles  EL  Woods, 
her  husband,  who  died  at  Hutchinson  on 
March  15,  1888.  The  execution  of  the  policy 
and  the  fact  of  the  death  of  the  assured 
were  admitted,  but  the  answer  of  the  defend- 
ant alleges  that  the  policy  was  based  on  an 
application  made  by  the  deceased,  hi  which 
certain  untruthful  statements  were  made  by 
him,  as  follows:  "Ques.  19.  How  long  since 
you  consulted  any  physician?  For  what 
disease?  Give  name  and  residence  of  such 
physician.  Ans.  Three  years  ago.  Typhoid 
fever.  Good  recovery.  Dr.  Batinff,  Ashta- 
bula, Ohio."  "Ques.  25.  Is  there  anything, 
or  has  there  ever  been  anything,  In  your 
physical  condition,  family,  or  personal  his- 
tory, or  habits,  tending  to  shorten  your  life, 
which  is  not  distinctly  set  forth  above?  Ans/ 
No."  The  policy  contained  the  following 
provisions:  "Third.  If  any  statement  made 
in  the  application  for  this  policy  shall  be 
found  incorrect,  this  policy  shall  be  void: 
provided,  that  if  the  age  has  been  given 
correctly,  and  death  shall  occur  later  than 
three  years  from  the  date  hereof,  and  if  this 
policy  shall  not  have  been  declared  void  by 
the  company  prior  to  such  death,  the  liabil- 
ity of  the  company  shall  not,  after  such 
death,  be  disputed  on  account  of  such  state- 
ment, except  in  case  of  fraud."  The  appli- 
cation and  policy  bear  date  August  17,  1886. 
The  answer  alleges  that  the  said  Charles  H. 
Wood 8  had  on  January  1,  1886,  contracted  a 
severe  cold,  which  settled  on  his  lungs;  that 
he  gradually  grew  worse  from  said  date  un- 
til his  death,  March  15,  1888,  which  result- 
ed from  consumption  caused  by  said  cold. 
It  is  also  alleged  that  at  the  time  of  the  ex- 
ecution of  said  policy  said  Charles  H.  Woods 
was  sick  with  catarrh  and  consumption,  and 
continued  so  until  his  death.  As  a  further 
defense,  the  answer  states  that  on  the  15th 
day  of  May,  1888,  the  defendant  settled  said 
loss  with  the  plaintiff,  and  paid  her  the  sum 
of  $71.17;  that  in  consideration  tuereof  she 
surrendered  and  canceled  the  policy.  The 
plaintiff  replied,  alleging  that  the  policy  and 
the  receipt  indorsed  thereon  were  obtained 
from  her  by  the  agent  of  the  Insurance  com- 
pany through  fraud  and  Imposition,  and  by 


means  of  false  statements.  The  plaintiff 
brought  into  court,  and  tendered  a  return  of, 
the  check  which  bad  been  given  to  her  at 
the  time  of  the  alleged  settlement  The  jury 
rendered  a  general  verdict  In  favor  of  the 
plaintiff  for  the  amount  of  the  policy. 

J.  B.  Johnson  and  Keeler  &  Welch,  for 
plaintiff  in  error.  Houk  &  Whitelaw,  for 
defendant  in  error. 

ALLEN,  J.  (after  stating  the  facts).  It  Is 
urged  on  behalf  of  the  insurance  company 
that  the  statements  contained  In  the  appli- 
cation are  warranties,  and  that  In  case  such 
statements  were  not  strictly  and  literally 
true,  the  policy  may  be  avoided.  In  sup- 
port of  this  contention,  the  cases  of  Llnz  v. 
Insurance  Co.,  8  Mo.  App.  363,  and  Associa- 
tion v.  Parks  (Me.)  16  AO.  339,  are  cited. 
The  first  case  named  cites  no  authorities  on 
this  question,  and  gave  it  apparently  but 
slight  consideration,  as  the  decision  turned 
on  a  question  of  evidence.  The  other  case, 
decided  by  the  supreme  court  of  Maine,  was 
an  action  brought  to  annul  a  policy  before 
the  death  of  the  assured.  This  case  can 
hardly  be  said  to  support  the  contention  of 
the  plaintiff  in  error.  On  the  other  hand, 
we  have  the  decision  of  the  supreme  court 
of  the  United  States  in  the  case  of  Motdor 
v.  Insurance  Co.,  Ill  U.  S.  335,  4  Sup.  Ct 
466,  which  was  an  action  on  a  policy  of  In- 
surance which  contained  the  following  pro- 
vision: ."It  is  hereby  declared  and  warrant- 
ed that  the  above  are  fair  and  true  answers 
to  the  foregoing  questions,  and  it  Is  acknowl- 
edged and  agreed  by  the  undersigned  that 
this  application  shall  form  part  of  the  con- 
tract of  insurance,  and  that  If  there  be  In 
any  of  the  answers  herein  made  any  un- 
true or  evasive  statements,  or  any  misrepre- 
sentation or  concealment  of  facts,  then 
any  policy  granted  upon  this  application 
shall  be  null  and  void."  In  the  application 
on  which  the  policy  was  issued,  the  seventh 
question  asked  was  whether  the  assured 
had  ever  been  afflicted  with  any  of  the  dis- 
eases therein  named,  among  which  were  in- 
cluded scrofula,  asthma,  and  consumption. 
There  was  evidence  tending  to  show  that 
at  or  prior  to  the  date  of  the  application  the 
insured  was  afflicted  with  said  diseases,  or 
some  of  them.  The  court  held  that  the 
statements  in  the  application  were  not  war- 
ranties, and  that  "it  was  an  erroneous  con- 
struction of  the  contract  to  hold,  as  the 
court  below  did,  that  the  company  was  re- 
lieved from  liability  if  it  appeared  that  the 
insured  was  in  fact  afflicted  with,  the  dis- 
eases, or  any  of  them,  mentioned  in  the 
charge  of  the  court  The  jury  should  have 
been  instructed,  so  far  as  the  matters  here 
under  examination  are  concerned,  that  the 
plaintiff  was  not  precluded  from  recovery 
on  the  policy  unless  It  appeared  from  all 
the  circumstances,  including  the  nature  of 
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the  diseases  with  which  the  insured  was  al- 
leged to  have  been  afflicted,  that  he  knew, 
or  had  reason  to  believe,  at  the  time  of  his 
application,  that  he  was  or  had  been  so  af- 
flicted." It  will  be  observed  in  this  case 
that  in  the  third  condition  of  the  policy, 
copied  in  the  statement  of  the  case,  the  an- 
swers of  the  deceased  in  the  application  are 
referred  to  as  statements,  and  we  think  the 
policy  under  consideration  in  this  case  no 
stronger  in  its  provisions  than  that  under 
consideration  in  the  case  last  above  cited. 
See,  also,  National  Bank  v.  Insurance  Co., 
95  U.  S.  673;  Insurance  Co.  v.  Rundell  (Ind. 
App.)  34  N.  E.  588.  Mamie  Woods,  a  daugh- 
ter of  the  deceased,  testified  that  she  was 
present  when  her  father  made  the  applica- 
tion on  which  the  policy  was  based;  that 
"the  agent  told  papa  any  slight  cold  or  lit- 
tle pain,  he  did  not  expect  him  to  tell  of;  he 
did  not  expect  him  to  recite  every  slight 
pain,  and  everything  in  that  line." 

Complaint  is  made  of  the  Instructions  of 
the  court,  because,  in  their  general  scope, 
they  do  not  treat  the  statements  in  the  ap- 
plication as  warranties,  but  directed  the  jury, 
in  substance,  that  the  applicant  was  only 
held  to  good  faith  in  his  answers,  and  that  the 
policy  could  only  be  avoided  if  he  died  from 
a  continuance  of  the  identical  disease  or  dis- 
eases for  which  he  had  been  treated  before 
his  death.  We  need  not  trouble  ourselves 
with  the  question  which  was  before  the  su- 
preme court  of  Maine  in  the  case  of  Asso- 
ciation v.  Park,  supra,  whether  a  misrepre- 
sentation as  to  whether  the  assured  was  af- 
flicted with  a  disease  named,  when  death  re- 
sulted from  another  and  different  disease, 
is  a  material  misrepresentation,  which  wiU 
avoid  the  policy,  because  the  pleadings  in 
this  case  charge  only  that  he  had  the  dis- 
ease of  which  he  afterwards  died,  and  no 
mention  is  made  of  any  other  or  different 
disease.  It  Is  alleged  In  the  answer  that 
he  was  afflicted  with  catarrh  and  consump- 
tion, and  it  la  claimed  by  counsel  that  the 
consumption  of  which  he  died  was  superin- 
duced by  the  cold  and  catarrh  contracted 
prior  to  the  Issuance  of  the  policy.  The 
proofs  of  death  furnished  in  this  case  state 
that  the  remote  cause  of  death  was  contract- 
ing a  severe  cold  at  a  revival  meeting  about 
January  1,  1886,  with  gradual  loss  of  flesh 
and  strength  until  he  died.  The  proof  signed 
by  the  plaintiff  gives  the  duration  of  his 
last  illness  about  two  months,  and  that  he 
gradually  grew  worse  every  clay  until  he  died. 
If  the  statements  contained  In  the  proofs  had 
been  correct,  of  course,  the  insurance  com- 
pany would,  have  had  a  good  defense;  but 
it  was  very  clearly  shown  at  the  trial  that 
the  date  given  was  a  mistake,  and  that  Jan- 
uary 1,  1887,  was  intended  Instead  of  Janu- 
ary 1,  1886.  There  was  abundant  evidence 
to  show  that  Mr.  Woods  was  in  usual  health, 
and  was  very  actively  employed  as  a  Bap- 
tist preacher,  up  till  January,  1887,  when  he 


contracted  a  severe  cold  at  a  revival  held  at 
Burton.  The  only  testimony  in  the  case 
tending  to  show  that  he  had  any  ailment  be- 
tween the  1st  of  January  and  the  17th  of 
August,  1886,  Is  that  of  Dr.  J.  G.  Malcom. 
He  testified  that  he  had  called  on  the  de- 
ceased professionally  several  times  during 
that  period;  that  on  July  17th  the  deceased 
called  on  him  for  treatment  for  a  catarrhal 
affection  of  the  throat  and  nasal  passages, 
and  that  he  treated  him  for  the  same  on  July 
20th,  22d,  26th,  August  12th,  and  21st;  that 
he  made  an  examination  of  his 'lung  some 
time  in  July,  1886;  that  he  found  no  evi- 
dence of  any  physical  change  of  the  lungs, 
but  could  not  say  there  was  no  such  change; 
that  he  did  not  think  there  was  any  relation 
between  catarrh  and  consumption,  nor  that 
catarrh  of  the  throat  would  produce  con- 
sumption, unless  a  person  has  tubercles  of 
the  throat  or  larnyx.  On  cross-examination 
the  witness  stated  that  his  first  treatment  of 
Mr.  Woods  for  catarrh  was  on  July  17,  1886, 
and  that  he  recovered  from  the  disease  with 
which  he  was  afflicted,  calling  for  visits  from 
January  25,  1886,  to  July  17,  1886.  As  the 
jury  were  told  that  if  the  deceased  was  be- 
ing treated  for  a  disease  of  which  he  after- 
wards died,  and  knowingly  gave  false  an- 
swers in  his  application  concerning  the  same, 
that  they  should  find  for  the  defendant,  we 
think  the  Mef  endant  was  give  at  the  trial 
the  full  benefit  of  the  testimony  of  the  doctor. 

It  appears  from  all  the  evidence  that  Mr. 
Woods  was  never  a  robust  man.  Conceding 
that  he  was  afflicted  with  catarrh  at  the  time 
of  his  application,  It  does  not  necessarily  fol- 
low, nor  indeed  would  It  generally  be  re- 
garded as  probable,  that  an  ordinary  case  of 
catarrh  would  develop  into  consumption.  We 
think  most  people  are  inclined  to  regard  or- 
dinary colds  and  ordinary  cases  of  catarrh 
as  ailments  furnishing  no  serious  cause  for 
alarm,  and  that  under  the  testimony  in  this 
case  the  jury  was  abundantly  warranted  In 
finding  that  the  statements  of  the  deceased 
were  made  in  good  faith;  and  especially  so 
when  he  was  told  by  the  agent  of  the  com- 
pany that  he  need  not  tell  of  any  slight  cold 
or  pain.  Insurance  Co.  v.  Pearce,  39  Kan. 
396, 18  Pac  291;  Insurance  Co.  v.  Barnes,  41 
Kan.  161,  21  Pac.  165;  Protective  Union  v. 
Gardner,  41  Kan.  397,  21  Pac.  233. 

Complaint  Is  made  of  certain  rulings  of  the 
court  concerning  the  admission  of  testimony. 
We  have  examined  all  of  the  matters  refer- 
red to  In  the  brief,  and  find  no  error  In  the 
rulings  of  the  court,  nor  anything  worthy  of 
particular  mention  here. 

With  reference  to  the  third  defense,  It  ap- 
pears that  on  the  15th  of  May,  1888,  E.  W. 
Poindexter,  the  company's  agent  for  the  state 
of  Kansas,  called  on  the  plaintiff  with  a  let- 
ter from  the  president  of  the  insurance  com- 
pany to  him,  which  he  read  to  the  plaintiff. 
In  this  letter  question  19  and  the  answer 
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thereto  were  quoted,  and  attention  was  called 
to  the  statements  lh  the  proof  of  death  that 
the  disease  was  caused  by  consumption  caus- 
ed by  taking  a  cold  at  a  revival  meeting  Jan- 
uary 1,  1886.  The  letter  further  stated  that 
the  case  had  been  fully  considered  by  the 
committee  on  Insurance,  who  had  decided 
against  the  claim,  and  directed  that  the  pre- 
miums paid  on  the  policy  with  interest,  be 
refunded,  and  directing  the  agent  to  make  a 
tender  of  this  sum.  The  plaintiff  testified 
that  she  then  told  him  that  there  must 
be  a  mistake  with  reference  to  the  dates, 
and  she  asked  him  to  see  Dr.  Malcom;  that 
in  the  afternoon  he  returned,  said  he. had 
seen  Dr.  Malcom,  and  that  Dr.  Malcom 
thought  there  was  no  other  way,— that  she 
had  better  accept  the  proposition;  that 
Poindexter  also  offered  to  make  a  literal 
donation  out  of  his  own  pocket;  that  he 
seemed  to  want  to  help  her,  and  gave  her  $73 
only,  in  a  check,  which  was  the  amount  of  the 
premium  and  interest.  The  plaintiff  further 
testified  that  she  signed  the  receipt  on  the 
policy,  relying  on  Polndexter's  statement  that 
she  could  not  recover,  and  that  Dr.  Malcom 
had  advised  her  to  take  it.  Very  soon  after 
this  transaction,  Poindexter  was  arrested, 
and  the  policy  was  left  at  the  Bank  of  Hutch- 
inson under  an  agreement,  so  that  the  plain- 
tiff might  have  access  to  it,  to  make  copies,  if 
she  desired  to  sue  on  it  Poindexter  was  then 
discharged,  and  the  check  was  tendered  back 
to  him.  The  jury  were  instructed  that  if 
they  found  that  the  plaintiff  accepted  $71.17 
in  full  satisfaction  of  her  claim  against  the 
insurance  company,  and  that  her  acceptance 
was  upon  a  full  and  complete  and  fair  knowl- 
edge of  her  rights  of  recovery,  then  the  jury 
should  find  for  the  defendant,  but  unless  they 
should  find  that  the  plaintiff  was  fully  ap- 
prised of  all  her  rights  with  reference  to  re- 
covery, and  that  the  plaintiff  was  in  no  man- 
ner overreached  or  deceived  by  the  defend- 
ant, or  Induced  to  engage  in  any  settlement 
that  she  would  not  have  engaged  in  had  she 
been  fully  apprised  of  her  rights,  then  the 
jury  should  find  that  there  was  no  settlement 
made.  This  instruction  is  subject  to  criti- 
cism for  using  the  word  "rights,"  rather  than 
the  words,  "facts  affecting  her  rights."  It  is 
argued  that  the  plaintiff  had  as  good  an  op- 
portunity to  be,  and  was  in  fact,  as  fully  in- 
formed with  reference  to  all  the  facts  as  the 
defendant,  and  that  she  Is  presumed  to  know 
her  legal  rights  as  well  as  the  defendant 


knew  them.  The  facta  in  this  case  do  not 
show  anything  like  duress,  but  legal  duress  is 
not  always  necessary  to  entitle  a  party  to  re- 
lief in  equity.  In  Pomeroy's  Equity  Juris- 
prudence (section  950),  it  is  said,  "Courts  of 
equity  undoubtedly  grant  relief  in  many 
classes  of  instances  where  there  is  no  legal 
duress,  and  where  the  wronged  party  would 
perhaps  be  remediless  at  the  common  law, 
but  these  cases  properly  belong  to  the  head  of 
•undue  influence.'  "  In  Story's  Equity  Juris- 
prudence (section  239),  the  author  says: 
"Cases  of  an  analogous  nature  may  easily  be 
put,  where  the  party  is  subjected  to  undue  in- 
fluence, although  in  other  respects  of  compe- 
tent understanding.  *  *  •  Circumstances 
also  of  extreme  necessity  and  distress  of  the 
party,  although  not  accompanied  by  any  di- 
rect restraint  of  duress,  may,  in  like  manner, 
so  entirely  overcome  his  free  agency  as  to  jus- 
tify the  court  In  setting  aside  a  contract  made 
by  him,  on  account  of  some  oppression  or 
fraudulent  advantage  or  imposition  attendant 
upon  it"  We  do  not  thlDk  that  in  this  case 
It  was  necessary  for  the  plaintiff,  in  order  to 
avoid  this  settlement  to  prove  either  strict 
legal  duress,  or  actual  fraud.  The  facts  of 
the  case  were  that  she  had  a  claim  against 
the  insurance  company  for  a  thousand  dol- 
lars. A  mistake  of  a  year  had  been  made,  in 
stating  in  the  proofs  of  death  the  date  when 
her  husband  contracted  the  disease  which  re- 
sulted in  his  death.  The  letter  of  the  presi- 
dent of  the  defendant  company  charged  her 
deceased  husband  with  falsehood  and  misrep- 
resentation in  the  application  for  Insurance. 
This  charge,  coming  so  recently  after  his 
death,  when  backed  up  by  Polndexter's  state- 
ment that  he  had  learned  from  Dr.  Malcom 
that  the  statements  in  the  proofs  of  death 
were  correct,  were  well  calculated  to  Influ- 
ence the  plaintiff's  action.  Expressions  of 
friendly  interest  by  the  company's  agent  and 
the  promise  of  a  donation  from  his  own  pock- 
et may  have  had  some  influence  on  her,  and 
she  was  induced  to  accept  the  small  sum  of 
about  seventy  dollars  In.  discharge  of  a  thou- 
sand. In  such  a  case  this  court  would  be 
very  loth  to  set  aside  the  findings  of  a  jury, 
where  there  were  any  circumstances  at  all 
fairly  tending  to  show  that  she  was  over- 
reached by  artifice,  or  subjected  to  any  undue 
influence,  in  obtaining  the  settlement.  We 
find  no  error  In  the  record  warranting  a  re- 
versal of  the  judgment  and  it  is  therefore 
affirmed.  All  the  justices  concurring. 
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JACOBS  r.  SHENON. 

(Supreme  Court  of  Idaho.    Feb.  18,  1805.) 

Dismissal  o»  Appeal  —  Faimjrs  to  Fuji  Bsun 
— Reinstatement. 

1.  Upon  a  motion  to  dismiss  an  appeal  by 
reason  of  failure  of  appellant  to  comply  with 
the  rules  of- the  court  with  reference  to  filing 
and  service  of  transcript  and  briefs,  affidavits 
tending  to  excuse  such  laches  must  be  presented 
on  the  hearing  of  the  motion,  where  notice  of 
the  hearing  has  been  served  on  appellants.  It 
to  too  late  to  present  such  affidavits  on  a  motion 
to  reinstate  the  cause,  after  motion  to  dismiss 
has  been  heard  and  allowed. 

2.  Upon  a  motion  to  reinstate  a  cause  npon 
the  calendar  once  dismissed,  the  affidavit  should 
show  apparent  merit 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Alturas  coun- 
ty; CO.  Stockslager,  Judge. 

Action  by  Philip  Shenon  against  Martin 
H.  Jacobs.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Appeal  dismissed.  Motion 
to  reinstate  denied. 

On  November  10,  1804,  attorney  for  re- 
spondent placed  on  file  a  notice  to  attorney 
for  appellant  that,  on  a  day  therein  named, 
he  would  move  the  court  to  dismiss  the  ap- 
peal, for  the  reason  that  no  copies  of  either 
transcript  or  briefs  have  been  served  upon 
the  respondent  or  upon  his  attorney  within 
the  time  required  by  the  rules  of  the  supreme 
court  Copies  of  the  said  notice  of  motion 
and  affidavits  in  support  of  the  motion  were 
served  upon  counsel  for  appellant  on  No- 
vember 24,  1804.  On  the  bitter  date  the 
cause  was  continued  for  the  term,  and  the 
motion  to  dismiss  was  set  for  hearing  on  the 
first  day  of  the  next  term,  and  notice  of  this 
order  was  also  sent  appellant's  attorney  on 
November  24,  1804,  by  the  clerk  of  this  court. 
Court  convened  on  January  14,  1805.  Coun- 
sel for  respondent  appeared  to  press  the  mo- 
tion for  dismissal,  coming  from  Pocatello  for 
the  purpose,— a  distance  of  250  miles.  At- 
torney for  appellant  did  not  appear.  The 
bearing  was  delayed  two  days,  awaiting  his 
appearance.  Appellant's  attorney  then  ap- 
peared. The  motion  was  heard  upon  affida- 
vits presented  by  respondent  and  arguments 
of  counsel,  and  the  cause  dismissed.  On 
January  17,  1805,  appellant  moved  the  court 
to  reinstate  cause,  and  presented.  In  support 
thereof,  affidavit  of  himself,  averring  that  he 
had  mistaken  and  misunderstood  the  rules  of 
the  court. 

F.  E.  Ensign,  for  appellant  R.  P.  Quarles, 
for  respondent 

MORGAN,  C.  J.  (after  stating  the  facts). 
This  affidavit,  showing  mistakes  of  attorney 
in  regard  to  rules  of  the  court,  if  of  any  force 
at  any  tune,  should  have  been  presented  to 
the  court  on  the  hearing  of  the  motion  to 
dismiss  appeal.  It  comes  too  late  in  sup- 
port of  a  motion  to  reinstate.  The  case  of 
Welch  v.  Kenney,  47  Col.  414,  is  in  point 
In  that  case  the  transcript  was  not  filed  in 
time,  the  appeal  was  dismissed,  and  appel- 
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lant  made  a  motion  to  set  aside  the  order 
of  dismissal,  and  filed  affidavit  of  facts  tend- 
ing to  show  excuse  for  the  default  of  appel- 
lant The  court  says  that,  If  there  are  cir- 
cumstances which  excuse  the  default,  they 
must  be  shown  by  affidavit  at  the  time  the 
motion  to  dismiss  is  made,  and  cannot  be 
heard  after  the  motion  to  dismiss  has  been 
granted,  and  on  a  motion  to  set  aside  the 
order  of  dismissal.  There  should  also  be  an 
affidavit  or  some  showing  of  merits  in  the 
appeal.  In  Hagar  v.  Mead,  25  Cat  500,  the 
court  says  that,  on  motion  to  reinstate  cause 
once  dismissed  by  reason  of  laches  in  filing 
of  transcript  under  the  rules,  the  affidavits 
should  show  that  In  the  opinion  of  counsel, 
at  least,  there  are  substantial  errors  In  the 
record,  which  ought  to  be  corrected  by  this 
court  In  the  case  at  bar  no  effort  is  made 
to  show  that  there  is  any  apparent  error  in 
the  trial  or  hearing  of  the  cause  in  the  court 
below.  We  think,  in  order  to  reinstate  an 
appeal  once  dismissed,  the  appellant  should 
show  such  a  condition  of  the  record  as  would 
indicate  that  there  was  apparent  error  In  the 
proceedings  of  the  lower  court  No  effort 
Is  made  to  do  so. 

This  cause  was  before  the  supreme  court 
on  another  appeal  (29  Pac.  44),  from  a  trial 
had  therein  in  the  court  below;  and,  upon  an 
examination  of  the  transcript  in  the  original 
appeal  and  the  transcript  now  brought  up, 
there  seems  to  be  no  error  appearing  in  the 
latter.  The  motion  to  reinstate  must  be  de- 
nied, and  It  Is  so  ordered.  Costs  awarded 
respondent 

SULLIVAN  and  HUSTON,  JJ.,  concur. 


(4  Idaho,  30s) 

WINTERS  et  al.  v.  RAMSEY,  State  Auditor. 

(Supreme  Court  of  Idaho.    Jan.  20,  1305.) 
Stats  Auditor— Ibbdk  aw  Warrant— Mandamus. 

1.  Where  contract  for  construction  of  a 
section  of  the  state  wagon  road  stipulates  that 
final  payment  will  be  made  wh«>n  the  contract  Is 
executed  to  the  satisfaction  of  the  state  wagon 
road  commission  and  the  board  of  examiners, 
the  auditor  cannot  be  required  to  issue  warrant 
until  the  rond  Is  examined  by  said  board  of  ex- 
aminers, and  their  report  made;  and  said  board 
is  entitled  to  reasonable  time  within  which  to 
make  such  examination. 

2.  The  bill  for  such  final  payment  must  al- 
so be  submitted  to  state  board  of  examiners. 

(Syllabus  by  the  Court.) 

Application  by  William  Winters  and  oth- 
ers against  F.  C.  Ramsey,  as  state  auditor, 
for  a  peremptory  writ  of  mandamus.  De- 
nied. 

This  is  a  petition  to  compel  the  state  au- 
ditor to  Issue  warrant  to  plaintiffs  for  the 
sum  of  $5,050,  balance  claimed  to  be  due 
plaintiffs  for  the  complete  performance  of 
their  certain  contract  with  the  state  wagon 
road  commission  of  Idaho  for  the  construc- 
tion of  a  division  of  the  so-called  "state 
wagon  road."  The  facts,  as  stated  and  ad- 
mitted, are,  in  brief,  that  on  the  30th  day 
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of  December,  1893,  the  plaintiffs  made  a 
contract  with  said  state  wagon  road  com- 
mission for  the  construction  of  a  certain  di- 
vision of  said  road;  that  on  or  about  the 
20th  day  of  October,  1894,  the  plaintiffs  fully 
completed  said  division  In  accordance  with 
said  contract  and  the  specifications  attached 
thereto;  that  the  engineer  of  said  state 
wagon  road  commission  reviewed  said  road, 
and  duly  received  and  accepted  the  same  as 
complete  and  finished,  to  the  satisfaction 
and  acceptance  of  said  engineer.  On  the 
5th  day  of  January,  1895,  the  plaintiffs  pre- 
sented their  said  bill  to  the  said  state  wagon 
road  commission  for  the  said  balance  due, 
to  wit,  $5,050;  and  said  wagon  road  com- 
mission approved  the  same,  audited  and  al- 
lowed the  bill,  authorized  Its  payment,  and 
certified  the  same  to  the  state  auditor.  Said 
bill,  so  audited  and  approved,  was  then  pre- 
sented to  the  state  auditor,  defendant  here- 
in, with  the  request  that  he  draw  a  state 
warrant  to  plaintiffs  for  said  amount  The 
state  auditfir  refused  so  to  do,  for  the  rea- 
son that  the  governor  of  the  state  had  not 
been  notified  by  said  state  wagon  road  com- 
mission of  the  completion  until  December 
30,  1894,  and  that  then,  on  account  of  the 
fall  of  snow  and  the  shortness  of  the  time, 
it  was  impossible  for  the  reviewers  appoint- 
ed by  the  governor  to  examine  and  report 
upon  said  road.  The  attorney  general,  ap- 
pearing for  the  auditor  of  state,  enters  a 
motion  to  quash  the  alternative  writ  herein, 
because  the  petition  does  not  state  the  nec- 
essary facts  to  justify  the  Issuing  of  the 
writ. 

W.  E.  Borah,  for  plaintiffs.  Geo.  M.  Par- 
sons, Atty.  Gen.,  for  defendant 

MORGAN,  C.  J.  (after  stating  the  facts). 
This  raises  the  question  as  to  whether  It  Is 
necessary  to  have  an  examination  of  said 
division  of  said  state  wagon  road  by  the 
reviewers  appointed  by  the  governor,  and  a 
favorable  report  from  them,  before  the  state 
auditor  is  authorized  to  issue  the  warrant  In 
final  payment  for  said  work.  It  is  perhaps 
sufficient  to  say  upon  this  subject  that  both 
the  plaintiffs  and  the  state  wagon  road  com- 
missioners, being  both  parties  to  the  con- 
tract for  the  construction  of  said  road,  have 
expressly  stipulated  in  said  contract  that 
the  said  plaintiffs  shall  receive  final  pay- 
ment when  they  have  executed  their  con- 
tract to  the  satisfaction,  approval,  and  ac- 
ceptance of  said  wagon  road  commissioners, 
and  the  board  of  examiners  appointed  to 
finally  inspect  approve,  and  accept  said  di- 
vision of  said  road.  We  find  nothing  in  the 
statutes  or  constitution  of  the  state  forbid- 
ding the  Insertion  of  such  a  clause  in  the 
contract;  and,  as  the  plaintiffs  themselves 
have  joined  the  state  wagon  road  commis- 


sioners in  making  the  approval  of  the  board 
of  examiners  a  condition  precedent  to  re- 
ceiving final  payment,  we  must  hold  them  to 
a  compliance  therewith.  A  reasonable  time 
and  opportunity  must  be  allowed  the  board 
of  examiners,  called  in  the  statute  the  "ex- 
amining board,"  to  make  this  final  examina- 
tion and  report  thereon.  This  examination 
has  not  yet  been  made,  and,  on  account  of 
the  lateness  of  the  season,  they  have  had  no 
opportunity  to  make  such  examination.  We 
think  this  provision  in  the  contract  was 
wise,  as  it  furnishes  an  additional  safeguard 
to  the  state. 

It  is  also  contended  by  the  defendant  that 
this  claim  must  be  submitted  for  examina- 
tion to  the  board  of  examiners,  consisting 
of  the  governor,  secretary  of  state,  and  at- 
torney general.  Section  18,  art  4,  Const., 
provides  that  "the  governor,  secretary  of 
state  and  attorney  general  shall  constitute 
*  •  *  a  board  of  examiners,  with  power 
to  examine  all  claims  against  the  state,  ex- 
cept salaries  and  compensation  of  officers 
fixed  by  law,  *  •  •  and  perform  such 
other  duties  as  may  be  prescribed  by  law." 
This  clause  of  the  constitution  Is  supple- 
mented by  the  statute  (1  Sess.  Laws  Idaho, 
p.  46,  §  3),  as  follows:  "It  shall  be  the  duty 
of  the  board  [state  board  of  examiners]  to 
examine  all  claims  against  the  state,  except 
salaries  and  compensations  of  officers  fix- 
ed by  law.  *  *  *  The  board  may  approve 
or  disapprove  any  claim  or  demand  against 
the  state,  or  any  Item  thereof,  or  may  recom- 
mend a  less  amount  In  payment  of  the 
whole,  and  a  decision  of  a  majority  of  the 
members  shall  stand  as  the  decision  of  the 
board.  Section  4  provides  that  If  the  au- 
ditor shall  draw  his  warrant  for  any  claim 
or  part  of  a  claim  or  Item  thereof,  which 
Is  disapproved  by  the  board,  he  shall  be  lia- 
ble upon  his  official  bond  for  the  same  if 
any  loss  shall  accrue  to  the  state  therefrom. 
These  sections  of  the  constitution  and  the 
statute  require  all  claims  against  the  state 
of  an  unliquidated  character  shall  be  sub- 
mitted to  this  board  for  approval  or  rejec- 
tion before  the  auditor  shall  draw  his  war- 
rant therefor.  This  claim  is  of  the  class  that 
must  be  submitted  to  this  board,  and  ap- 
proved by  It,  before  the  auditor  can  draw 
a  warrant  in  payment  thereof.  This  posi- 
tion of  the  court  Is  upheld  in  the  case  of 
State  v.  Hallock  (Nev.)  22  Pac.  123,  in  which 
this  precise  clause  In  the  constitution  of 
Nevada  is  passed  upon  by  the  court,  and 
wherein  the  same  position  Is  taken  by  the 
court  'These  conditions  precedent  not  hav- 
ing been  complied  with,  the  motion  to  quash 
the  alternative  writ  is  allowed,  and  the  pe- 
tition dismissed. 

SULLIVAN  and  HUSTON,  JJ.,  concur. 
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(4  Idaho,  820)  | 
MURPHY  v.  MONTANDON. 
(Supreme  Court  of  Idaho.    Feb.  6,  1895.) 
Review  on  Appeal. 
Where  there  is  a  conflict  of  evidence  in  a 
trial  before  a  jury,  the  appellate  court  will  not 
disturb  the  verdict 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Alturas  county; 
C.  O.  Stockslager,  Judge. 

Action  by  John  Murphy  against  A.  F.  Mon- 
tandon. Judgment  for  defendant.  Plaintiff 
appeals.  Affirmed. 

Vineyard  &  Williams,  for  appellant  A.  F. 
Montandon  and  F.  £.  Ensign,  for  respondent 

HUSTON,  J.  This  case  was  first  before 
ns  on  an  appeal  from  judgment  and  order 
refusing  new  trial.  See  Murphy  v.  Montan- 
don, 2  Idaho,  1048,  29  Pac.  851.  Upon  that 
appeal  the  order  and  judgment  of  the  dis- 
trict court  were  reversed,  and  the  cause  re- 
manded for  a  new  trial.  Upon  the  second 
trial,  verdict  and  judgment  were  rendered 
in  favor  of  the  defendant  from  which,  and 
from  the  order  refusing  a  new  trial,  the  pres- 
ent appeal  Is  taken.  The  action  was  brought 
upon  a  release  bond  In  attachment  The  de- 
fense was  that  the  attachment  was  issued 
upon  a  false  affidavit,  in  that  It  appeared 
that  at  the  time  the  affidavit  was  made  and 
filed  and  the  attachment  issued,  the  plaintiff 
had  In  his  possession,  as  a  pledge  or  security 
for  the  payment  of  the  note  sued  upon,  a 
certain  check  or  order  upon  one  T.  B.  Shaw, 
for  an  amount  equal,  at  least  to  the  sum 
sued  for,  which  had  been  given  the  plaintiff 
by  the  defendant  in  the  attachment  suit  at 
or  about  the  time  of  executing  the  note  sued 
on,  and  received  by  the  plaintiff  as  security 
for  said  note;  and  therefore  the  statutory 
statement  in  the  affidavit  of  the  plaintiff  in 
the  attachment  suit  that  the  payment  of  the 
sum  sued  for  had  not  been  secured  by  any 
mortgage  or  lien  upon  real  or  personal  prop- 
erty, or  any  pledge  of  personal  property, 
was  not  true,  and,  this  fact  appearing  by 
the  record,  this  court  held  that  the  attach- 
ment was  void.  Murphy  v.  Montandon,  su- 
pra. The  only  material  difference,  if  It  is 
material,  which  we  find  in  the  record  in  this 
case  from  that  before  presented,  is  in  the  in- 
troduction in  evidence  by  the  plaintiff  of  the 
judgment  roll  in  the  original  attachment  suit. 

The  contention  of  the  appellant  is  predicat- 
ed largely  upon  alleged  errors  in  the  rulings 
of  the  court  upon  the  pleadings,  and  errors 
in  the  findings  of  the  court  in  that  action. 
We  cannot  review  that  record  for  the  purpose 
of  considering  any  alleged  errors  therein.  It 
is  not  here  for  any  such  purpose,  nor  can  it 
be  made  to  serve  any  such  end.  While  the 
record  shows  some  conflict  in  the  evidence, 
the  jury  having  passed  upon  it  in  recognition 
of  a  well-established  principle,  this  court  will 
not,  where  the  evidence  is  conflicting,  dis- 
turb the  verdict    We  think  the  demurrer  to 


the  amended  answer  was  properly  overruled. 
The  judgment  of  the  district  court  is  affirm- 
ed, with  costs. 

MORGAN,  0.  X,  and  SULLIVAN,  J.,  con- 
cur. 

-     (4  Idaho,  3») 

GRIFFITHS  v.  MONTANDON. 

(Supreme  Court  of  Idaho.    Feb.  11,  1895.) 

Bill  of  Exceptions— Resettlement  and  Amend- 
ment. 

When  an  omission  or  mistake  has  occur- 
red in  the  settlement  of  a  bill  of  exceptions,  the 
judge  may,  upon  proper  application,  allow  a  re- 
settlement thereof,  provided  that  it  is  asked  be- 
fore the  transcript  is  sent  to  this  court,  and 
the  mistake  or  omission  claimed  is  shown  by 
documentary  evidence,  or  is  not  denied  by  the 
adverse  party.  But  if  such  omission  or  mis- 
take rests  in  the  recollection  of  judge  or  counsel, 
and  not  admitted  by  the  adverse  party,  a  cor- 
rection or  resettlement  should  be  denied. 

(Syllabus  by  the  Court.) 

On  rehearing.  Affirmed. 

For  former  opinion,  see  35  Pac.  704. 

SULLIVAN,  J.  This  case  was  heard  at  the 
January  term,  1894,  of  this  court,  and  the  de- 
cision then  given  will  be  found  in  35  Pac.  704. 
A  rehearing  was  granted,  upon  the  ground 
of  an  unintentional  error  of  the  trial  judge 
in  permitting  a  misleading  or  false  certifi- 
cate to  inadvertently  be  made  a  part  of  the 
bill  of  exceptions.  The  petitioner  now  asks 
to  have  stricken  from  the  bill  of  exceptions 
the  following,  to  wit:  "On  none  but  the  fore- 
going facts  and  record  the  motion  to  retax 
costs  was  heard  on  the  27th  day  of  July, 
1893,  and  on  July  28,  1893,  in  absence  of  de- 
fendant, the  court  did  retax  the  same,  or  file 
its  findings  on  the  matters theretoforesubmlt- 
ted  by  the  respective  parties,"— and  to  insert 
in  said  bill  of  exceptions,  In  lieu  thereof,  the 
following,  to  wit:  "To  be  inserted  m  lieu  of 
folios  63  and  61  In  transcript  on  appeal  in 
the  case  of  John  C.  Griffiths  vs.  A.  F.  Montan- 
don, from  the  Fourth  district,  county  of  Al- 
turas: 'This  motion  was  heard  on  the  fore- 
going facts,  herein  set  forth,  and  on  the  en- 
tire record  of  the  cause  as  tried  in  the  dis- 
trict court,  including  the  pleadings  and  all  the 
papers  on  file,  the  statements  and  testimony 
of  counsel  at  the  time  of  said  hearing,  the  evi- 
dence in  the  cause  given  in  the  district  court 
and  all  of  the  proceedings  had  therein,  and 
the  facts  within  the  knowledge  of  the  court 
as  to  all  the  matters  herein  stated,  also  as  to 
the  presence  of  witnesses,  the  necessity  for 
their  presence,  and  the  reasons  for  not  calling 
them  at  the  trial;  the  decision  being  based 
on  said  evidence  and  record,  and  after  a  full 
and  complete  hearing,  and  after  argument  by 
the  respective  counsel  for  plaintiff  and  de- 
fendant, and  after  examination  and  Investi- 
gation of  all  the  points  raised  in  defendant's 
affidavit  and  -motion  to  retax.  Said  defend- 
ant Montandon,  being  further  informed,  aft- 
er the  decision  upon  said  motion,  that  if  he 
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still  Insisted  that  the  parties  would  not  de- 
mand their  fees  as  alleged  in  his  affidavit, 
that  he  would  be  permitted  to  file  receipts 
from  said  parties,  and  the  clerk  would  be  in- 
structed to  credit  him  with  the  several 
amounts  as  shown  In  said  receipts  on  the  said 
cost  bill  as  retaxedt  C.  0.  Stockslager,  Dist. 
Judge  of  the  Fourth  Judicial  Dist.  of  Idaho."  " 

It  will  be  observed  that  the  respondent 
seeks  a  resettlement  of  the  bill  of  exceptions, 
or  seeks  to  inject  into  the  bill  a  statement 
from  the  trial  judge  to  the  effect  that  he  con- 
sidered other  evidence  than  that  contained 
In  the  bill  on  the  hearing  of  the  motion  to 
tax  costs.  The  facts  are  as  follows:  The 
order  taxing  costs  from  which .  this  appeal 
was  taken  was  made  on  July  28,  1893.  The 
proposed  bill  of  exceptions  was  served  on 
the  respondent  August  7,  1893,  and  no 
amendments  to  said  bill  were  proposed.  The 
bill  of  exceptions  was  settled  on  the  4th  day 
of  October,  1893.  Thereafter,  and  before  the 
transcript  was  filed  in  this  court,  the  respond- 
ent made  application  to  the  trial  judge  for  a 
resettlement  of  said  bill  of  exceptions,  which 
application  was  granted,  and  the  bill  in  the 
resettlement  thereof  was  amended  to  some 
extent.  The  case  was  thereafter  submitted 
to  this  court  for  final  decision,  upon  oral  argu- 
ment of  the  respective  counsel  and  their 
printed  briefs.  No  suggestion  of  diminution 
of  record  was  made  prior  to  the  final  sub- 
mission and  determination  of  said  case.  The 
transcript  shows  that  appellant  endeavored  to 
bring  up  all  of  the  evidence  considered  by  the 
judge  in  the  hearing  of  said  motion.  He 
served  his  proposed  bill  of  exceptions  on  the 
attorneys  of  the  adverse  party,  and  presented 
it  to  the  judge  for  settlement  No  amend- 
ments were  proposed.  The  bill  was  settled  by 
the  judge.  Thereafter,  on  the  application  of 
respondent,  a  resettlement  of  the  bill  of  ex- 
ceptions was  had.  The  bill  contains  the 
statement  that  it  Includes  all  of  the  evidence 
considered  on  the  hearing.  The  change 
sought  is  very  sweeping.  The  judge  desires 
to  have  the  bill  now  say  that  it  does  not  con- 
tain all  of  the  evidence  considered  on  the 
hearing,  and  that  he  took  into  consideration 
facts  within  his  own  knowledge- In  the  deter- 
mination of  said  motion. 

When  a  motion  to  tax  costs  is  heard  upon 
evidence  within  the  knowledge  of  the  judge, 
such  evidence  should  be  presented  on  the 
hearing,  so  that  a  party  may  be  fully  ad- 
vised of  all  the  evidence  considered.  Any 
other  rule  would  enable  the  judge  to  decide 
such  motion  upon  evidence  not  produced  on 
the  hearing,  and  evidence  of  which  the  party 
had  no  knowledge  whatever.  There  is  no 
claim  that  the  matter  sought  to  be  eliminated 
from  said  bill  of  exceptions  was  not  con- 
tained in  the  proposed  bill  served  on  respond- 
ent's attorneys,  or  that  it  was  not  contained 
In  the  bill  as  settled  and  resettled,  as  above 
set  forth;  but,  by  an  oversight  of  the  Judge, 
it  ia  claimed  the  error  crept  into  or  rather  re- 
mained in  the  bill  as  settled.    If  we  now 


grant  this  motion,  we  should,  on  application 
of  appellant,  grant  a  diminution  of  the  record, 
and  permit  all  of  the  evidence  to  be  brought 
here.  This  would  require  the  judge  to  certify 
up  the  facts,  within  the  knowledge  of  the 
court,  that  he  took  into  consideration  In  decid- 
ing said  motion,  as  well  as  all  other  evidence 
considered  by  him.  Under  the  rules  of  this 
court,  upon  proper  suggestion  of  diminution 
of  record,  the  court  may  order  certain  correc- 
tions to  be  made,  and  send  the  transcript  to 
the  court  below  for  that  purpose;  but  a  re- 
settlement of  the  bill  of  exceptions,  such  as  Is 
sought  here,  cannot  be  allowed  after  the 
transcript  Is  sent  to  this  court.  In  People 
v.  Romero,  18  Cal.  90,  the  court  says:  "When 
a  mistake  or  omission  has  occurred,  the  judge 
may  allow  a  resettlement,  provided  It  be 
asked  before  the  transcript  is  sent  to  this 
court,  and  the  mistake  or  omission  is  -sup- 
ported by  documentary  evidence,  or  is  not  de- 
nied by  the  adverse  party.  But,  when  the 
existence  of  the  alleged  mistake  or  omission 
rests  in  the  mere  recollection  of  the  judge  or 
of  counsel  in  the  case,  and  It  Is  not  admitted 
by  the  parties,  a  resettlement  should  be  re- 
fused." We  think  this  the  correct  rule;  for, 
If  any  other  rule  obtained,  It  would  lead  to 
carelessness  In  the  preparation  of  bills  of  ex- 
ceptions, and  almost  endless  contentions  in 
their  final  settlement  This  leaves  the  case 
for  a  rehearing  on  the  same  record  that  it  was 
formerly  heard,  and  upon  that  record  the  de- 
cision heretofore  given  by  this  court  must  be 
affirmed;  and  it  Is  so  orderd,  with  the  costs 
of  this  appeal  and  rehearing  In  favor  of  ap- 
pellant 

MORGAN,  C.  J.,  and  HUSTON,  J.,  concur. 


(t  Idaho.  507) 

BELLEVUE  ROLLER-MILL  CO.  et  al.  v. 
LONDON  &  L.  FIRE  INS.  CO. 
(Supreme  Court  of  Idaho.   Feb.  4,  1895.) 

Insurance  Policy  —  Manufacturing  Establish- 
ment—Operation Clause— Vacant  and  Unoc- 
cupied Clause  —  Foreclosure  Proceediso 
Clause— Waiver. 

1.  A  policy  of  fire  insurance  on  the  flonr- 
ing  mill  or  the  plaintiff  the  Bellevne  Roller-Mill 
Company,  dated  September  9,  1893,  for  one 
year,  provided  as  follows:  "This  policy,  unless 
otherwise  provided  by  agreement  indorsed  here- 
on or  udded  hereto,  shall  be  void  if  the  subject 
of  insurance  be  a  manufacturing  establish- 
ment, and  cease  to  be  operated  for  more  than 
ten  consecutive  days."  It  appeared  that  said 
mill  was  compelled  to  suspend  operations  dur- 
ing a  portion  of  each  year  because  of  the  water 
freezing  in  the  mill  race  which  conducted  it  to 
the  mill,  and  that  the  agent  of  the  insurance 
company,  knowing  this  fact  had  granted  re- 
peated renewals  of  the  insurance  on  said  mill 
for  periods  of  one  year,  and  that  on  the  9th 
of  September,  1893,  the  policy  sued  on  was  is- 
sued as  a  renewal  for  one  year  of  a  former 
policy,  without  written  application,  and  received 
the  premium  therefor.  On  December  0.  1893, 
the  mill  closed  down,  and  so  remained  until 
May  10,  1894.  when  the  loss  occurred.  Bdd 
that,  under  the  facts  of  this  case,  the  insur- 
ance company  had  waived  the  provision  of  the 
policy  above  quoted. 
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2.  Said  policy  contains  the  following  pro- 
vision:  '"This  entire  policy,  unless  otherwise 

Srovided  by  agreement  indorsed  hereon  or  added 
ereto,  shall  be  void  if  a  building  herein  de- 
scribed, whether  intended  for  occupancy  by 
owner  or  tenant,  be  or  become  vacant  or  unoc- 
cupied, and  so  remain  for  ten  days."  Held,  un- 
der the  facts  of  this  case,  that  the  mill  building 
did  not  become  "unoccupied/'  within  the  mean- 
ing of  that  word  as  used  in  said  policy. 

3.  Said  policy  contains  the  following  pro- 
vision:  ''This  entire  policy,  unless  otherwise 

Srovided  by  agreement  indorsed  hereon  or  added 
ereto,  shall  be  void  if,  with  the  knowledge  of 
the  insured,  foreclosure  proceedings  be  com- 
menced, or  notice  given  of  sale  of  any  property 
covered  by  this  policy  by  virtue  of  any  mortgage 
or  trust  deed."  Held,  that  as  the  foreclosure 
proceedings  complained  of  were  not  com- 
menced, with  the  knowledge  of  the  insured,  said 
provision  of  the  policy  had  not  been  violated. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Logan  county; 
C.  O.  Stockslager,  Judge. 

Action  by  the  Bellevne  Roller-Mill  Com- 
pany, a  corporation,  and  the  First  National 
Bank  of  Idaho,  a  corporation,  against  the 
London  &  Lancashire  Fire  Insurance  Com- 
pany, a  corporation,  on  a  policy  of  insurance. 
Verdict  for  plaintiffs,  and  judgment  thereon. 
Motion  for  new  trial  made  and  denied.  De- 
fendant appeals.  Affirmed. 

The  facts  are  substantially  as  follows :  This 
action  was  brought  to  recover  $1,250,  with 
Interest,— the  amount  of  a  policy  of  insurance 
issued  on  September  9,  1893,  to  the  plain- 
tiff the  Bellevue  Roller-Mill  Company  on  a 
certain  flouring  mill  situated  at  the  town  of 
Bellevue,  Logan  county.  The  plaintiff  the 
First  National  Bank  of  Idaho  held  a  mort- 
gage against  said  roller-mill  company,  on 
said  mill  and  the  machinery  therein,  to  se- 
cure the  payment  of  a  certain  $7,000  prom- 
issory note.  Said  mortgage  bears  date  Oc 
tbber  11,  1892,  and  said  note  became  due  and 
payable  on  July  10,  1893.  Said  policy  of  In- 
surance was  made  payable  to  said  First  Na- 
tional  Bank  of  Idaho  as  its  interest  might 
appear,  and  placed  in  its  possession  by  the 
appellant.  The  policy  of  insurance  was  a  re- 
newal of  another  policy,  and  renewals  had 
been  made  for  each  of  several  years  preced- 
ing the  renewal  of  September  9,  1893,  sued 
on  herein.  No  formal  application  had  been 
made  for  any  of  such  renewals.  It  was  the 
custom  of  Lemmon  &  Boone,  the  resident 
agents  of  the  defendant  corporation,  at  the 
expiration  of  each  policy,  to  Issue  a  new 
policy  of  renewal  upon  said  property  with- 
out a  written  application  therefor.  It  was  the 
understanding  of  the  roller-mill  company 
that  said  agents  should  keep  said  property 
insured.  From  time  to  time  their  bills  for 
the  premium  on  the  policies  so  issued  were 
presented  to  and  paid  by  said  roller-mill  com- 
pany. The  policy  sued  on  was  issued  by  said 
agents,  and  sent  directly  to  the  plaintiff  the 
First  National  Bank  of  Idaho,  at  Boise  City, 
and  not  presented  to  nor  examined  by  the 
assured  company.  The  defense  to  this  suit 
was  (t)  that  at  the  time  of  the  alleged  loss 
the  premises  was  a  manufacturing  establish- 


ment, and  that,  contrary  to  the  provisions 
of  said  policy,  the  insured  had  ceased  to 
operate  the  same,  without  the  consent  of  de- 
fendant indorsedjon  the  policy;  (2)  that  said 
mill  building  had,  contrary  to  the  provisions 
of  said  policy,  for  a  period  longer  than  10 
days,  become  vacant  and  unoccupied,  with- 
out the  agreement  of  the  insurer  Indorsed 
on  said  policy;  (3)  that  foreclosure  proceed- 
ings were  commenced  without  the  consent 
of  the  insurer  indorsed  on  said  policy.  The 
mill  ceased  to  be  operated  on  or  about  the  9th 
of  December,  1893,  and  so  continued  until  It 
was  burned,  on  or  about  May  10,  1894.  The 
defendant  knew  at  the  time  the  policy  was 
written  that  said  mill  was  run  by  water 
power,  and  also  knew  that  for  months  of 
each  year  It  was  impossible  to  operate  same, 
on  account  of  the  cold  weather  freezing  the 
water  in  the  race  used  for  conducting  the 
water  to  said  mill.  There  was  a  small  amount 
of  wheat  and  bran  in  said  mill  from  the 
time  it  closed  down  until  it  burned.  It  is 
shown  by  the  evidence  that  a  feed  mill  was 
placed  In  said  mill,  and  used  at  several  dif- 
ferent times  through  the  winter  of  1893  and 
1894  to  grind  small  quantities  of  feed,  and 
that  in  less  than  10  days  prior  to  the  destruc- 
tion of  said  mill  a  small  amount  of  feed  had 
been  ground  there.  It  was  further  shown 
that  N.  C.  Laraen,  the  president  of  the  roller- 
mill  company,  went  quite  frequently  to  said 
mill,  and  looked  through  and  around  it,  and 
had  charge  thereof.  A  foreclosure  suit  was 
brought  to  foreclose  the  mortgage  above  re- 
ferred to  by  the  said  First  National  Bank 
of  Idaho,  as  plaintiff,  against  the  said  roller- 
mill  company,  as  defendant,  on  the  21st  day 
of  April,  1894.  The  summons  In  said  suit 
was  served  on  said  roller-mill  company  on 
the  22d  day  of  April;  and  within  three  or 
four  days  thereafter  N.  C.  Larsen,  the  presi- 
dent of  said  roller-mill  company,  informed 
Mr.  Boone,  the  agent  of  said  insurance  com- 
pany, that  said  foreclosure  suit  had  been 
brought,  and  urged  Mr.  Boone  to  assist  him 
in  borrowing  the  money  with  which  to  pay 
off  the  amount  secured  by  said  mortgage. 
The  case  was  tried  by  the  court,  with  a  jury, 
and  a  verdict  rendered  In  favor  of  the  plain- 
tiff, and  judgment  entered  thereon.  A  mo- 
tion for  a  new  trial  was  made  and  overruled. 
This  appeal  is  from  the  judgment  and  the 
order  overruling  the  motion  for  a  new  trial. 

W.  E.  Borah,  for  appellant.  Geo.  H.  Stew- 
art and  R.  F.  Buller,  for  respondents. 

SULLIVAN,  J.  (after  stating  the  facts  as 
above).  There  being  no  material  conflict  in 
the  evidence,  the  liability  of  the  defendant 
insurance  company  depends  upon  a  proper 
construction  of  certain  provisions  of  the  in- 
surance policy  sued  on. 

It  is  contended  that  as  the  mill  ceased  to 
be  operated  for  10  consecutive  days,  with- 
out the  consent  of  the  insurance  company 
indorsed  on  said  policy,  the  policy  is  void 
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for  that  reason.  The  provision  of  the  policy 
on  that  point  Is  as  follows:  "This  policy,  un- 
less otherwise  provided  by  agreement  in- 
dorsed hereon  or  added  he^to,  shall  be  void 
if  the  subject  of  insurance  be  a  manufactur- 
ing establishment,  and  cease  to  be  operated 
for  more  than  ten  consecutive  days."  It  Is 
also  contended  that  said  mill  remained  vacant 
and  unoccupied  for  a  period  of  more  than 
10  days,  without  the  consent  of  the  insurance 
company  indorsed  on  the  policy,  and  was  void 
for  that  reason.  The  provision  of  the  policy 
on  that  point  is  as  follows:  "This  entire 
policy,  unless  otherwise  provided  by  agree- 
ment indorsed  hereon  or  added  hereto,  shall 
be  void  if  a  building  herein  described,  wheth- 
er intended  for  occupancy  by  owner  or  ten- 
ant, be  or  become  vacant  or  unoccupied,  and 
so  remain  for  ten  days."  These  contentions 
will  be  considered  together. 

The  respondents  contend  that  as  the  agents 
of  said  insurance  company  knew  that  said 
mill  was  run  by  water  power,  and  also  knew 
that  it  could  not  be  operated  during  cold 
weather,  and  had  not  been  operated  during 
certain  months  In  each  previous  year,  the 
above  condition  of  the  policy  was  waived; 
in  other  words,  that  as  the  agent  knew  it 
was  an  impossibility  to  operate  said  mill 
during  cold  weather,  he,  having  insured  it 
on  the  9th  day  of  September,  1893,  for  one 
year,  and  received  the  premium  for  that 
period,  had  thereby  waived  the  provision  of 
the  policy  first  above  quoted,  and  that  as 
said  policy  was  issued  with  full  knowledge 
by  the  insurance  company  of  the  facts  that 
had  caused  and  must  cause  the  operation  of 
said  mill  to  cease  for  certain  months  during 
each  of  the  several  years  for  which  said  in- 
surance company  had  insured  said  mill,  by 
renewals  of  the  original  policy,  to  hold,  un- 
der these  facts,  the  policy  void,  would  up- 
hold the  Insurance  company  in  perpetrating 
a  fraud  upon  the  roller-mill  company,  and 
assist  it  in  profiting  by  such  fraud.  In  dis- 
cussing the  principle  here  involved,  it  is 
stated  in  May  on  Insurance  (volume  2,  § 
497)  as  follows:  "To  deliver  a  policy  with 
full  knowledge  of  facts  upon  which  its  valid- 
ity may  be  disputed,  and  then  to  insist  upon 
these  facts  as  a  ground  for  avoidance,  is  to 
attempt  a  fraud.  This  the  courts  will  neither 
aid  nor  presume;  and  when  the  alternative 
is  to  find  this,  or  to  find  that,  in  accordance 
with  honesty  and  fair  dealing,  there  was  an 
intent  to  waive  the  known  ground  of  avoid- 
ance, they  will  choose  the  latter.  Such  an  is- 
sue is  tantamount  to  an  assertion  that  the 
IH>licy  is  valid  at  the  time  of  delivery,  and  is 
a  waiver  of  the  known  ground  of  Invalidity. 
*  *  *  And  any  acts,  declarations,  or  course 
of  dealing  after  delivery  by  the  insurers, 
witb  a  knowledge  of  the  facts  constituting  a 
breach  of  a  condition  of  the  policy,  recogniz- 
ing the  policy  as  still  valid,  and  from  which 
the  insured  might  fairly  infer  that  he  is  pro- 
tected, will  amount  to  a  waiver  of  such 
breach,  and  estop  the  insurers  from  set- 


ting It  up  as  a  defense."  We  think  an  In- 
surance company  which  has  issued  its  policy 
with  full  notice  of  all  the  facts  in  the  case, 
and  has  received  a  party's  money  under  cir- 
cumstances leading  him  to  suppose  he  is 
receiving  indemnity,  Is  estopped  from  re- 
pudiating tbe  contract  Note  1  to  Insurance 
Co.  v.  Lewis,  30  Mich.  41,  contains  a  citation 
of  numerous  authorities  illustrating  the  doc- 
trine of  estoppel  and  waiver  through  the 
acts  of  the  agent  of  the  insurance  company. 
Waiver  implies  actual  knowledge  of  some  es- 
sential or  condition  touching  the  liability  of 
the  Insurers.  In  the  case  at  bar  the  agent 
of  the  insurance  company  had  actual  knowl- 
edge of  conditions  which  rendered  the  opera- 
•tlon  of  said  mill  impossible  for  several 
months  during  the  year;  and  we  think  It 
clear  that  this  period  of  nonoperatlon  was 
incident  to  the  use  of  the  mill,  and  taken  into 
consideration  by  the  insurance  company 
when  it  issued  said  policy  for  a  period  cov- 
ering or  including  the  time  of  such  nonopera- 
tlon of  the  policy,  and  the  above-quoted  con- 
dition was  waived.  In  Halpin  v.  Insurance 
Co.,  118  N.  Y.  165,  23  N.  E.  482,  the  court 
says,  in  discussing  the  noc  occupancy  pro- 
vision in  a  policy  of  insurance:  "Thus,  as 
has  been  said,  a  policy  on  a  church  would 
not  be  deemed  violated  from  nonoccupation 
because  it  is  only  used  on  Sundays,  nor 
would  a  schoolhouse  be  deemed  unoccupied 
during  vacation,  nor  a  manufactory  during 
suspension  of  business,  or  on  Sundays  or 
holidays,  or  from  breakage  of  machinery, 
or  from  any  other  temporary  cause,  because 
these  periods  of  nonoccupation  are  incident 
to  the  uses  of  the  property,  and  in  contem- 
plation of  the  parties  to  the  contract.  But 
in  this  case  there  was  a  total  and  absolute 
suspension  of  business.  The  tenants  who 
had  used  the  property  had  moved  away, 
and  the  property  was  placed  in  the  hands  of 
an  agent  for  rent  The  owner  was  seeking 
for  it  new  uses  and  new  occupants."  It  is 
not  contended  that  said  mill  building  be- 
came "vacant,"  but  that  it  became  "unoc- 
cupied" within  the  meaning  of  the  term  "un- 
occupied," as  used  in  said  policy.  .No  ma- 
chinery had  been  moved  out  of  said  build- 
ing, but  a  certain  feed  mill  had  been  moved 
therein.  A  small  amount  of  wheat  and 
bran  was  kept  in  said  building  from  the 
time  the  mill  was  closed  down,  in  Decem- 
ber, until  the  fire  occurred,  on  May  10,  1894. 
No  one  had  ever  resided  or  slept  in  the  mill, 
and  no  watchman  was  employed  to  look 
after  it.  N.  C.  Larsen,  the  president  of  the 
roller-mill  company,  had  charge  of  it  and 
went  to  it,  and  into  it  at  short  intervals  dur- 
ing the  time  It  was  not  in  operation.  The 
owners  were  In  the  occupancy  of  the  build- 
ing described  in  said  policy.  The  building 
was  not  vacant  or  unoccupied.  It  contained 
the  machinery,  In  place,  used  for  manufac- 
ture of  flour  and  feed,  and  was  in  the  pos- 
session of,  and  under  the  control  of,  the 
president  of  the  roller-mill  company.    It  was 
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a  flouring  mill,  complete,  and  in  the  posses- 
sion of  its  owners.  The  building  itself  was 
constructed  for  the  protection  of  the  machin- 
ery and  temporary  protection  of  the  grain 
and  the  product  manufactured  therefrom. 
It  was  not  intended  that  the  manufactured 
product  should  remain  in  the  building  longer 
than  suited  the  owners'  convenience;  that 
Is,  there  is  nothing  in  the  policy  prohibiting 
the  removal  of  such  product  at  such  times 
as  the  owners  might  desire.  Except  when 
in  operation,  there  might  be  no  necessity 
for  keeping  stored  there  flour  or  wheat,  and, 
under  said  policy,  nothing  was  insured  but 
the  building  and  machinery. 

It  is  contended  by  appellant  that,  to  be 
vacant  the  building  would  have  to  have 
the  machinery  and  everything  moved  out, 
but  that  it  became  unoccupied  whenever  It 
ceased  to  be  used  In  the  manner  in  which  it 
was  ordinarily  used.  As  the  insurance  com- 
pany waived  the  provision  of  the  policy 
which  voided  It  on  a  cessation  to  operate 
the  mill  for  10  consecutive  days,  it  thereby 
waived  that  particular  occupancy  of  said 
building  which  was  necessary  when  the  mill 
was  In  operation.  The  policy  prohibited  the 
operation  of  said  mill  after  10  o'clock  at 
night,  and  did  not  require  a  watchman  to  be 
kept  at  or  in  the  mill  from  that  time  until 
the  following  morning,  or  at  all.  The  mill 
burned  at  about  11  o'clock  at  night  If  It 
had  been  In  operation  up  to  10  o'clock  of. 
that  night,  probably  no  one  would  have  been 
present  when  it  caught  fire,  for  the  reason 
that  no  one  was  required  to  remain  In  said 
building  during  the  night  We  think  the  oc- 
cupancy above  shown  satisfies  the  condition, 
and  preserves  the  obligation,  of  said  policy. 
In  Moody  v.  Insurance  Co.  (Ohio  Sup.)  38 
N.  E.  1011.  the  court,  in  discussing  the  mean- 
ing of  the  term  "occupancy,"  as  used  in  the 
Insurance  policy  then  under  consideration, 
says:  "Strictly  construed,  occupancy  for  any 
lawful  purpose  would  satisfy  the  condition 
and  preserve  the  obligation  of  the  policy. 
Nor  does  it  follow  that  the  dwelling  house 
is  unoccupied  merely  because  It  has  ceased 
to  be  used  as  a  family  residence,  when  the 
household  goods  remain  ready  for  use,  and 
it  continues  to  be  occupied  by  one  or  more 
members  of  the  family  for  the  purpose  of 
caring  for  it.  and  who  do  care  for  it"  See 
Whitney  v.  Insurance  Co.,  72  N.  T.  117;  In- 
surance Co.  v.  Smith,  8  Colo.  422;  17  Am. 
ft  Eng.  Enc  Law,  pp.  28-33;  Williams  v. 
Insurance  Co.,  24  Fed.  625;  Albion  Lead 
Works  v.  Willianisburg  City  Fire  Ins.  Co., 
2  Fed.  479;  McMurray  v.  Insurance  Co. 
(Iowa)  64  N.  W.  354. 

It  Is  also  contended  that  said  policy  be- 
came void  by  reason  of  foreclosure  proceed- 
ings having  been  commenced  by  the  First 
National  Bank  of  Idaho  to  foreclose  the 
mortgage  above  referred  to.  The  provision 
of  the  policy  upon  that  point  Is  as  follows: 
This  entire  policy,  unless  otherwise  provid- 
ed bj  agreement  Indorsed  hereon  or  added 


hereto,  shall  be  void  if,  with  the  knowledge 
of  the  insured,  foreclosure  proceedings  be 
commenced,  or  notice  given  of  sale  of  any 
property  covered  by  this  policy  by  virtue  of 
any  mortgage  or  trust  deed."  As  will  be  ob- 
served, this  provision  provides  that  If,  with 
the  knowledge  of  the  insured,  foreclosure 
proceedings  be  commenced,  etc.,  the  policy 
shall  be  void.  This  was  one  of  the  defenses 
set  up  by  the  appellant  in  this  suit  and,  in 
order  to  make  It  available,  it  was  Incumbent 
on  appellant  to  establish  that  said  foreclo- 
sure suit  was  commenced  with  the  knowl- 
edge, of  the  insured.  The  record  contains 
no  evidence  even  tending  to  establish  the 
fact  that  the  insured  had  any  knowledge 
whatever  of  the  commencement  of  said  fore- 
closure suit  until  the  summons  was  served 
upon  It  Under  our  law,  a  suit  is  com- 
menced by  filing  the  complaint;  and  unless 
the  Insured  had  knowledge  that  such  com- 
plaint was  going  to  be  filed  a  sufficient 
length  of  time  before  It  was  filed  to  notify 
the  insurance  company  thereof,  said  require- 
ment was  one  of  impossibility.  Said  provi- 
sion must  receive  a  reasonable  construction, 
in  case  it  requires,  construction,  and  not  be 
so  construed  as  to  require  a  party  to  give 
notice  of  a  fact  of  which  he  has  no  informa- 
tion or  knowledge.  But  said  provision  is  too 
plain  to  require  construction.  It  is  that 
"the  policy  shall  be  void  if,  with  the  knowl- 
edge of  the  Insured,  a  foreclosure  proceeding 
be  commenced."  Under  this  provision,  if  the 
insured  has  knowledge  that  a  foreclosure 
proceeding  is  about  to  be  brought,  then  he 
Is  required  to  give  notice  to  the  insurance 
company.  Said  forfeiture  provision  should 
not  extend  beyond  the  reasonable  import  of 
the  words  used  therein,  and,  as  they  include 
the  party  insured  only,  It  would  be  very  ma- 
terially extending  it  to  include  the  party  who 
holds  the  policy  as  security  for  a  debt  due 
from  the  Insured. 

The  appellant  contends  that  the  answer  of 
the  roller-mill  company.  In  the  foreclosure 
suit  set  up  as  an  offset  against  the  mort- 
gage sought  to  be  foreclosed  the  negligence 
of  the  First  National  Bank  of  Idaho  for  vio- 
lating said  provision  of  the  policy,  In  not 
notifying  the  Insurance  company  of  the  com- 
mencement of  said  foreclosure  proceeding, 
and  obtaining  its  consent  to  the  bringing  of 
said  suit  indorsed  on  the  policy  In  writing. 
The  fact  that  the  First  National  Bank  of  Ida- 
ho was  not  a  party  to  said  insurance  con- 
tract and  was  not  the  party  insured,  and 
therefore  was  not  required  to  give  notice  to 
said  company  of  Its  intention  to  commence 
foreclosure  proceedings,  must  not  be  lost 
sight  of.  In  the  answer  referred  to,  It  is 
not  shown  that  the  Insured  had  any  knowl- 
edge of  the  commencement  of  said  fore- 
closure suit  until  after  it  had  been  begun. 
The  forfeiture  provision  of  the  policy  ap- 
plies to  the  knowledge  of  the  Insured,  and 
not  to  that  of  any  other  person.  It  is  shown 
by  the  record  that  N.  C.  Larsen,  the  president 
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of  said  roller-mill  company,  did  notify  the 
agent  of  the  Insurance  company  of  the  com- 
mencement of  said  foreclosure  suit  within 
three  or  four  days  after  the  service  of  the 
summons  In  that  suit,  and  several  days  be- 
fore the  loss  occurred;  and  fair  dealing  then 
demanded  of  the  agent  that  he  inform  Lar- 
sen  that  his  company  would  not  consent  to 
carry  the  risk  longer,  under  said  policy,  and 
thus  give  Larsen  opportunity  to 1  have  pro- 
cured insurance  elsewhere.  The  agent 
knew  that  Larsen  had  never  seen  said  poli- 
cy, and  knew  nothing  of  its  provisions.  It 
is  a  fact  that  the  record  contains  the  denial 
of  the  agent  that  Larsen  notified  him  of  the 
commencement  of  the  foreclosure  suit,  but 
we  infer  that  the  Jury  accepted  the  evidence 
of  Larsen  upon  that  point  It  is  further 
shown  by  the  record  that  H.  E.  Miller,  one 
of  the  stockholders  in  said  roller-mill  com- 
pany, had  talked  with  the  agent  of  the  insur- 
ance company,  and  had  requested  him  to  be 
very  careful,  and  keep  the  mill  amply  in- 
sured, and  stated  to  the  agent  that  it  was  a 
matter  of  much  importance  to  him,  for  in 
case  the  mill  burned  without  Insurance  It 
would  ruin  him;  and  the  agent  gave  Miller 
to  understand  that  he  would  attend  to  It 
Under  all  other  facts  of  this  case,  good  faith 
and  fair  dealing  required  the  agent  of  the 
Insurance  company  to  notify  Miller  and  the 
roller-mill  company  If  It  Intended  to  cancel 
the  policy  or  hold  It  void  for  either  of  the 
causes  set  up  as  a  defense,  for  he  knew  of 
the  closing  down  of  said  mill  months  before 
the  loss,  and  of  the  bringing  of  said  fore- 
closure suit  some  two  weeks  before  the  loss. 
He  should  have  notified  them  of  such  inten- 
tion, if  he  had  It  so  as  to  have  given  them 
opportunity  to  procure  insurance  elsewhere, 
If  they  desired  so  to  do.  We  will  not  pre- 
sume negligence  or  cunning  on  the  part  of 
the  company,  but  that  it  acted  in  good  faith, 
and,  with  full  knowledge,  waived  the  pro- 
visions of  the  policy  set  up  as  a  defense  In 
this  suit.  The  object  of  the  contract  of  in- 
surance is  to  secure  to  the  assured  indemni- 
ty from  loss,  for  which  he  agrees  to  and  does 
pay  a  certain  stipulated  sum.  While  the  in- 
surance contract  cannot  be  strictly  called  a 
unilateral  contract  it  is  prepared  by  the  in- 
surance company,  and  all  of  the  conditions 
are  asserted  and  included  by  the  Insurer; 
and  a  complete  knowledge  of  all  the  terms 
and  conditions  are  seldom  read,  and  more 
seldom  understood  and  considered,  by  the  In- 
sured. It  Is  a  fact  verified  by  experience 
of  all  who  have  any  knowledge  of  Insurance, 
as  now  conducted,  that  after  the  insured  has 
signed  the  application  he  considers  he  has 
done  all  that  is  required  of  him,  except  the 
payment  of  the  premium.  The  responses  in 
the  appll^tion  are  usually  made  largely  up- 
on suggestions  of  the  agent,  and  written 
down  by  him  and  signed  by  the  applicant 
This  being  the  recognized  method,  it  Is,  we 
think,  a  conclusive  argument  in  support  of 
the  rule  laid  down  in  West  v.  Insurance  Co. 


(Utah)  37  Pac.  685.  In  that  case  the  court 
says:  "Many  of  the  earlier  decisions  ap- 
pear to  hold  parties  rigidly  to  the  terms  of 
the  insurance  contract  Upon  examination 
of  the  more  recent  authorities,  it  seems  clear 
that  the  rule  of  strict  construction  in  regard 
to  the  terms  of  the  insurance  policy  has  been 
much  relaxed;  and  the  courts  now  hold  that 
where  the  insurance  company  or  its  agent 
has  been  notified  of  additional  insurance,  or 
changes  in  the  condition  of  the  property, 
and  no  objection  has  been  made,  the  com- 
pany will  be  estopped  from  Insisting  on  a 
forfeiture  because  permission,  in  writing, 
was  not  Indorsed  on  the  policy.  The  agent 
who  has  power  to  enter  Into  contracts  of  In- 
surance and  Issue  policies  may  also  waive 
forfeitures."  There  can  be  but  one  legiti- 
mate purpose,  but  one  purpose  which  Is  en- 
titled to  recognition  by  the  courts,  for  which 
these  multitudinous  provisions  are  inserted, 
and  that  is  the  protection  of  the  Insurer  from 
liability  from  a  greater  hazard  or  risk  than  it 
is  clearly  evident  that  he  intended  to  as- 
sume; and  as  the  case  under  consideration 
does  show  that  the  insurer  had  full  knowl- 
edge of  the  conditions,  and,  with  such  knowl- 
edge, continued  to  carry  the  risks  and  receive 
the  premiums  for  a  series  of  years,  to  permit 
him  now  to  evade  his  liability  would  be  a 
perversion  of  Justice,  and  this  we  cannot  do. 
We  have  carefully  examined  the  errors  as- 
signed by  appellant's  counsel,  and  the  au- 
thorities cited  in  their  support  and  have 
reached  the  conclusion  that  judgment  of  the 
court  below  should  be  affirmed,  with  costs  in 
favor  of  respondents,  and  It  is  so  ordered. 

MORGAN,  C.  J.,  and  HUSTON,  J.,  concur. 


(196  Cal.  514) 

MATTINGLY  v.  PENNIE.   (No.  14.0G7.)  * 
(Supreme  Court  of  California.  Jan.  5,  1895.) 
AppeaIs— Law  or  Cask— Brokers  —Commissions. 

1.  On  appeal  by  plaintiff,  a  decision  that 
the  evidence  was  sufficient,  under  the  instruc- 
tions actually  given  and  not  objected  to  by 
him,  to  support  a  verdict  in  his  favor  had  one 
been  rendered,  and  reversing  the  lower  court  for 
an  erroneous  instruction  given  at  defendant's 
request  does  not  preclude  defendant  on  appeal 
from  a  verdict  against  him  rendered  on  the  sec- 
ond trial,  from  urging  that  the  evidence,  which 
was  substantially  the  same  as  on  the  first  trial, 
was  insufficient  to  justify  a  verdict  for  plain- 
tiff under  the  rules  of  law  as  they  should  have 
been  given  to  the  jury,  since  defendant  could 
not  as  appellee  on  the  first  appeal,  assign  error 
on  the  instructions  given  in  plaintiff's  favor. 

2.  Where  no  sale  has  been  actually  con- 
summated, a  broker  is  not  entitled  to  his  com- 
missions, under  a  contract  authorizing  him  to 
negotiate  the  sale  of  property  at  a  specified 
price,  unless  he  shows  that  he  fonnd  a  pur- 
chaser ready,  able,  and  willing  to  buy  on  tin 
terms  fixed,  and  either  that  be  procured  from 
that  person  a  valid  contract  binding  him  to 
purchase  the  property  on  those  terms,  or  that 
he  brought  the  vendor  and  the  proposed  pur- 
chaser together,  so  that  the  vendor  might  hav« 
secured  such  contract  if  he  desired. 

3.  The  refusal  ef  the  vendor  to  carry  out 

»  Rehearing  denied 
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the  contract,  when  informed  of  the  agent's  suc- 
cess in  finding  a  purchaser  on  the  terms  fixed, 
does  not  excuse  the  agent  from  procuring  from 
the  proposed  purchaser  a  binding  contract,  or 
an  offer  from  him  directly  to  the  vendor. 

4.  In  an  action  by  a  stockbroker  for  his 
commissions,  evidence  that  the  principal  had  re- 
fused to  make  the  sale  on  being  handed  a  let- 
ter from  the  broker  informing  him  that  the 
broker  had  sold  the  stock  in  London  at  the 
price  agreed  on.  is  not  sufficient  to  show  a  re- 
pudiation by  the  principal  of  the  contract, 
which  made  the  price  payable  in  San  Francis- 
co, and  not  in  London. 

5.  Where  the  proposed  purchaser  admits 
that  he  had  not  the  ability  to  pay  the  price 
fixed,  his  testimony  that  he  was  acting  in  be- 
half of  a  syndicate,  and  that  he  would  have 
been  prepared,  when  the  time  arrived  to  com- 
plete the  purchase,  to  find  the  money  required, 
does  not  satisfactorily  show  his  ability  to  buy. 

6.  Where  plaintiffs  case  depends  entirely 
on  oral  testimony  as  to  transactions  with  his 
deceased  principal,  defendant's  intestate,  and 
the  testimony  is  such  as  to  make  direct  contra- 
dictions impossible,  a  proper  occasion  does  not 
exist  for  charging  that  plaintiff's  oral  admis- 
sions inconsistent  with  his  cause  of  action 
should  be  received  with  caution  by  the  jury, 
within  the  meaning  of  Code  Civ.  Proc.  I  2061, 
subd.  4,  requiring  this  charge  to  be  given  on 
"proper  occasions." 

7.  In  an  action  for  commissions  alleged  to 
have  been  earned  by  procuring  a  purchaser  for 
certain  stock,  evidence  that  defendant  placed 
the  stock  in  the  hands  of  a  third  person  for  de- 
livery to  any  purchaser  whom  plaintiff  might 
procure  under  the  contract  is  competent,  in  con- 
tradiction of  evidence  that  defendant  repudi- 
ated the  contract. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  John  Hunt, 
Judge. 

Action  by  S.  Mattingly  against  James  O. 
Pennle,  administrator  of  Thomas  Blythe,  de- 
ceased, for  commissions  alleged  to  have  been 
earned  under  a  contract  authorizing  plaintiff 
to  sell  certain  mining  stock  of  the  deceased. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

Xaphtaly,  Friedenrlch  &  Ackerman  and  W. 
H.  H.  Hart,  for  appellant  Edward  J.  Prln- 
gle  and  D.  Wm.  Douthltt,  for  respondent 

VAN  FLEET,  J.  This  is  an  action  to  re- 
cover the  sum  of  $125,000,  commissions  for 
the  sale  of  mining  stocks.  Plaintiff  alleges 
that  by  a  written  contract  with  Thomas  H. 
Blythe,  defendant's  intestate,  he  was  author- 
ized to  negotiate  a  sale  of  said  stocks  for 
$300,000,  and  was  to  receive  as  his  commis- 
sion all  that  he  could  obtain  for  the  stock 
above  that  price;  that  he  procured  a  pur- 
chaser at  the  net  price  of  $425,000,  who  was 
ready,  willing,  and  able  to  pay  that  sum  for 
the  stock;  and  that  Blythe  refused  to  make 
the  sale  or  convey  the  stock  to  the  purchaser. 
The  cause  was  tried  before  a  jury,  and  a  ver- 
dict was  rendered  for  the  defendant  Plain- 
tiff appealed  to  this  court  and  the  judgment 
was  reversed,  and  the  cause  remanded  for  a 
new  trial.  Mattingly  v.  Roach,  84  Cal.  207, 
23  Pac.  1117.  A  second  trial  was  had  before 
a  jury,  which  resulted  in  a  verdict  for  the 
plaintiff  for  the  full  amount  claimed.  The 
defendant  appeals,  and  assigns  error  in  the 


Instructions  and  other  rulings  of  the  court, 
and  insufficiency  of  the  evidence  to  justify 
the  verdict  Respondent  contends  that  on  the 
former  appeal  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  a  verdict  for  plain- 
tiff was  decided  in  favor  of  plaintiff;  that 
plaintiffs  evidence  was  substantially  the 
same  on  the  last  trial  as  on  the  first;  and 
that  the  decision  on  that  point  has  become 
the  law  of  the  case  and  precludes  us  from 
now  considering  the  sufficiency  of  that  evi- 
dence. 

The  facts  upon  which  this  contention  Is 
based  are  these:  On  the  former  appeal  plain- 
tiff (then  appellant)  contended  that  a  certain 
instruction,  given  at  the  request  of  defend- 
ant was  erroneous.  In  reply  defendant  (then 
respondent)  urged  that  the  evidence  would 
not  have  supported  a  verdict  for  plaintiff  even 
if  the  instruction  in  question  had  not  been 
given,  and  that,  therefore,  the  alleged  error 
was  without  prejudice  to  plaintiff.  In  re- 
sponse to  that  objection  we  said  that,  In  our 
opinion,  plaintiff  had  produced  testimony 
tending  to  sustain  his  side  of  the  case,  that 
no  motion  for  nonsuit  had  been  made,  and 
that  the  case  was  properly  submitted  to  the 
jury  for  its  determination  as  to  the  facts. 
The  instruction  In  question  was  held  errone- 
ous, and  the  judgment  was  reversed  for  that 
reason  alone. 

It  is  settled  beyond  controversy  that  a  de- 
cision of  this  court  on  appeal,  as  to  a  ques- 
tion of  fact  does  not  become  the  law  of  the 
case.  But  plaintiff  contends  that  the  ques- 
tion thus  presented  of  the  insufficiency  of  the 
evidence  to  support  a  verdict  for  plaintiff 
was  a  question  of  law,  and  was  the  very  fact 
in  judgment  on  that  appeal.  Assuming,  with- 
out deciding,  that  that  view  Is  correct  we 
are  nevertheless  of  opinion  that  the  point 
now  presented  Is  not  the  same  as  that  so  sup- 
posed to  have  been  decided  on  the  former  ap- 
peal, and  that  we  are  therefore  now  entitled 
to  consider  It  without  being  concluded  by  the 
former  decision.  We  adhere  to  what  was 
said  on  that  subject  In  Wixson  v.  Devlne,  SO 
Cal.  388,  22  Pac.  224,  and  will  not  extend  the 
application  of  the  doctrine  of  the  "law  of  the 
case"  beyond  the  cases  In  which  It  has  hither- 
to been  held  to  apply. 

On  the  former  appeal  defendant  was  not 
entitled  to  dispute  the  correctness  of  the  rul- 
ings of  the  court  below,  or  of  the  theory  on 
which  the  case  had  been  submitted  to  the 
jury.  The  verdict  being  in  his  favor,  he 
could  not  assign  error;  and,  on  plaintiff's 
appeal,  we  were  bound  to  assume  the  cor- 
rectness of  the  Instructions  given  at  plain- 
tiff's request.  Those  Instructions,  whether 
correct  or  otherwise,  were  binding  upon  the 
Jury;  and  plaintiff  was  entitled  to  a  verdict 
in  accordance  with  those  Instructions,  If  the 
evidence  warranted  It.  Emerson  v.  Santa 
Clara,  40  Cal.  543;  Aguirre  v.  Alexander, 
58  Cal.  21,  30;  Declez  v.  Save,  71  Cal.  552, 
12  Pac.  722.  On  that  appeal,  therefore,  the 
only  question  which  we  could  possibly  con- 
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slder  as  to  the  sufficiency  of  the  evidence 
was  whether  the  evidence  was  sufficient,  un- 
der the  instructions  actually  given  and  not 
objected  to  by  plaintiff,  to  have  supported  a 
verdict  in  his  favor  had  one  been  rendered. 
On  the  present  appeal  defendant  contends 
that  the  theory  on  which  the  case  was  given 
to  the  jury,  which  was  substantially  the 
same  as  at  the  first  trial,  was  Incorrect,  and 
that  the  instructions  were  contrary  to  law; 
and  that  the  evidence  is  insufficient  to  justi- 
fy a  verdict  for  plaintiff,  under  the  rules  of 
law  as  they  should  have  been  given  to  the 
jury.  It  is  evident  that  no  such  question 
was  or  could  have  been  considered  or  decid- 
ed on  the  former  appeal;  and,  if  there  are 
any  expressions  in  the  former  opinion  which 
at  first  glance  might  appear  to  refer  to.  that 
question,  they  must  be  confined  In  their  ap- 
plication to  the  question  then  actually  be- 
fore the  court  In  addition  to  these  consider- 
ations, we  are  also  of  opinion  that  as  to  at 
least  one  material  point— the  alleged  repudi- 
ation of  the  contract  by  Blythe— the  evidence 
is,  as  we  shall  show,  materially  different 
from  that  on  the  former  trial.  For  these 
reasons  we  think  that  we  are  at  liberty  to 
consider  the  points  made  by  appellant  with- 
out further  reference  to  the  former  opinion. 

1.  At  the  request  of  the  plaintiff,  the  court 
gave  the  jury  the  following  instruction: 
"The  authority  given  to  the  plaintiff  by  Ex- 
hibit B  to  sell  the  stock  of  the  Blue  Jacket 
Mining  Company  for  a  sum  not  less  than 
$300,000  did  not  authorize  the  plaintiff  to  ex- 
ecute, In  the  name  of  Thomas  H.  Blythe, 
any  written  contract  with  a  purchaser  or  to 
bind  Blythe  to  a  purchaser,  but  only  to  pro- 
cure a  purchaser,  and  this  might  be  done 
verbally  by  bargain  with  the  purchaser!" 
It  is  evident  that  the  question  of  the  power 
of  plaintiff  to  bind  Blythe  by  a  contract  of 
sale  of  the  stock  does  not  arise  in  this  case; 
and  this  Instruction,  therefore,  means,  and 
must  have  been  understood  by  the  jury  to 
mean,  that  plaintiff  would  fully  perform  the 
conditions  of  his  contract  with  Blythe,  and 
earn  his  commissions  by  merely  obtaining 
from  a  purchaser  a  verbal  bargain  to  buy 
the  stock.  The  court  also,  at  the  request  of 
plaintiff,  gave  the  following  Instruction: 
"If  the  jury  believe  that  the  plaintiff  found 
a  purchaser  who  was  able,  ready,  and  will- 
ing to  purchase  and  pay  for  the  stock  of 
the  Blue  Jacket  Mine  at  $500,000,  or  any 
sum  above  $300,000,  before  the  15th  day  of 
February,  1883,  and  informed  Thomas  EL 
Blythe  of  the  fact  In  season,  so  that  a  sale 
could  have  been  consummated  before  the 
15th  day  of  February,  1883,  and  the  said 
Blythe  refused  to  make  a  sale,  then  the 
plaintiff  is  entitled  to  recover."  These  in- 
structions do  not  correctly  state  the  law. 
In  order  to  entitle  a  broker,  under  such  a 
contract,  to  recover  commissions  where  no 
sale  has  actually  been  consummated,  it  is 
Incumbent  on  him  to  prove  that  he  found  a 
purchaser  ready,  willing,  and  able  to  buy 


the  property  on  the  terms  fixed,  and  either 
that  he  procured  from  that  person  a  valid 
contract  binding  him  to  purchase  the  prop- 
erty upon  those  terms,  or  that  he  brought  the 
vendor  and  the  proposed  purchaser  together, 
so  that  the  vendor  might  have  secured  such 
contract  if  he  desired.  On  no  other  terms 
can  he  recover.  Gunn  v.  Bank,  99  CaL  349, 
33  Pac.  1105.  The  readiness  and  willing- 
ness of  a  person  to  purchase  the  property 
can  be  shown  only  by  an  offer  on  his  part 
to  purchase;  and  unless  he  has  actually  en- 
tered into  a  contract  binding  him  to  pur- 
chase, or  has  offered  to  the  vendor,  and  not 
merely  to  the  broker,  to  enter  Into  such  a 
contract,  he  cannot  be  considered  a  "pur- 
chaser." Such  a  contract,  in  this  case, 
would  be  within  the  statute  of  frauds,  and 
must  be  In  writing  (Code  Civ.  Proc.  §  1973, 
subd.  4;  Civ.  Code,  §  1739),  there  being  no 
pretense  that  the  purchaser  had  received 
any  part  of  the  stock  or  paid  any  part  of  the 
price.  The  court  should  have  instructed  the 
jury  in  accordance  with  these  principles, 
and  the  above  Instructions  were  erroneous. 

2.  It  follows,  also,  from  these  principles 
that  the  evidence  did  not  justify  the  ver- 
dict. The  evidence  produced  by  plaintiff, 
at  the  most,  tended  only  to  show  that  plain- 
tiff, within  the  time  limited,  found  a  person 
In  London  who  offered  verbally  to  purchase 
the  stock  for  $425,000  net;  that  plaintiff 
communicated  that  fact  to  Blythe  without 
in  any  way  naming  or  pointing  out  the  pur- 
chaser; and  that  Blythe  thereupon  refused 
to  make  the  sale.  No  contract  was  ob- 
tained from  the  supposed  purchaser  which 
could  bind  him  in  any  way,  nor  was  it 
shown  that  Blythe  was  aware  who  he  was 
or  did  anything  to  prevent  plaintiff  from 
performing  the  condition  of  the  contract. 
Counsel  for  plaintiff  contend  that  the  evi- 
dence shows  that  Blythe  unequivocally  re- 
fused to  perform  his  contract;  and  they 
claim  that,  under  section  1512  of  the  Civil 
Code,  his  refusal  to  perform  entitled  plain- 
tiff to  all  the  benefits  which  he  would  have 
obtained  if  the  contract  had  been  performed 
by  both  parties.  Such  Is  not  the  law.  In 
some  cases  of  bilateral  contracts,  a  refusal 
on  the  part  of  one  party  to  perform  the  con- 
tract has  been  held  to  amount  to  a  preven- 
tion of  performance  by  the  other  party.  But 
where,  as  here,  the  contract  is  unilateral,  the 
party  to  whom  the  promise  is  made  cannot 
recover  without  proof  of  performance  of  the 
condition  upon  which  the  promise  depends; 
and  In  such  cases  a  mere  refusal  by  the 
promisor  to  perform,  or  even  an  entire  repu- 
diation by  him  of  the  contract,  does  not,  of 
itself,  amount  to  prevention.  In  no  event 
could  plaintiff  become  entitled  to  commis- 
sions without  procuring  a  purchaser  in  the 
manner  before  pointed  out  If  he  had  pro- 
cured such  a  purchaser,  Blythe's  refusal  to 
sell  would  not  have  strengthened  plaintiff's 
case;  as  he  did  not  procure  one.  and  was 
not  prevented  by  any  act  of  Blythe  from 
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procuring  one,  the  alleged  refusal  is  Imma- 
terial. 

But  we  do  not  think  that  the  evidence 
tends  to  show  that  Blythe  repudiated  the 
contract,  or  even  refused  to  sell  the  stock  as 
he  had  agreed.  The  only  testimony  on  this 
subject  is  that  of  plaintiff's  witness  Ledden, 
who  testified  that  he  took  to  Blythe  a  letter 
from  plaintiff  stating  that  plaintiff  had  sold 
the  stock  in  London  for  $500,000,  and  that 
the  money  was  ready  in  London  to  pay  for 
it;  that  Blythe  thereupon  became  aifgry,  and 
"said  he  would  not  sell  it"  The  witness  ask- 
ed "if  he  was  going  to  carry  out  the  condi- 
tions of  the  letter,  and  he  said,  'No.'  He  said 
that  the  amount  was  too  small,  or  something 
to  that  effect;  that  he  had  to  divide  up  the 
amount  that  he  was  to  get  with  several  par- 
ties; and  that  he  would  not  carry  out  the 
condition.  He  said  that  perhaps  other  ar- 
rangements could  be  made  that  would  be 
satisfactory  to  him,  or  something  to  that  ef- 
fect." The  witness  remembered  nothing  fur- 
ther as  to  the  contents  of  the  letter,  though 
he  thought  it  contained  something  more.  The 
only  other  testimony  concerning  the  contents 
of  the  letter  was  that  of  the  plaintiff  and 
the  witness  Wand,  neither  of  whom  could 
state  anything  further  concerning  it  It  is 
evident  that  that  testimony,  If  believed,  prov- 
ed nothing,  unless  in  connection  with  the 
contents  of  the  letter  referred  to.  If  that 
letter  contained  nothing  beyond  the  bare 
statement  testified  to  by  the  witnesses, 
Blythe's  language  amounted  to  nothing,  for 
there  was  nothing  for  him  to  act  upon.  If, 
on  the  other  hand,  it  contained  a  statement  of 
the  conditions  of  the  sale,  as  the  witness  Led- 
den seems  to  imply,  then,  without  knowing 
what  were  the  conditions  so  stated,  it  is  im- 
possible to  determine  whether  Blythe's  re- 
fusal was  justified  or  not  It  appears  by  the 
testimony  of  plaintiff's  witness  Borgen,  the 
supposed  purchaser,  that  the  money  was 
to  be  payable  in  London.  If  the  letter  so 
stated,  then  Blythe  was  justified  in  refusing 
to  accept  the  proposition;  for,  under  his  con- 
tract, he  was  entitled  to  payment  in  San 
Francisco.  It  should  be  observed  that  on 
the  former  trial,  the  witness  Ledden  testi- 
fied that  Blythe  said  that  "if  the  money 
was  in  hand  he  would  not  accept  it";  and 
we  considered  that  such  a  statement  would 
excuse  the  plaintiff  from  sending  or  tender- 
ing the  money  to  him  at  San  Francisco.  But 
the  witness  did  not  so  testify  on  the  last 
trial,  and  there  is  now  nothing  in  the  tes- 
timony to  show  that  Blythe  in  any  way  re- 
pudiated his  contract — certainly  nothing 
tending  to  show  any  act  on  his  part  which 
could  have  prevented  plaintiff  from  procur- 
ing a  purchaser.  The  evidence  is  also  insuf- 
ficient to  show  that  the  supposed  purchaser 
had  the  ability  to  purchase  the  stock  at  the 
price  named.  The  only  evidence  on  that 
point  is  his  own  testimony.  He  did  not 
claim  that  he  himself  had  any  property  or 


means  adequate  for  that  purpose;  but  he 
said  that  he  made  the  purchase  on  behalf 
of  a  "syndicate,"  and  expected  to  obtain  the 
necessary  funds  from  that  syndicate.  His 
testimony,  taken  most  favorably  for  plain- 
tiff, was  that  he  had  never  had  the  money 
in  his  hands,  that  no  persons  had  ever  actual* 
ly  subscribed  the  money,  but  that  through 
that  syndicate,  he  "would  have  been  prepar- 
ed" when  the  time  arrived  "to  complete  the 
purchase,"— "to  find  the  money  required." 
That  testimony  amounted  to  nothing  more 
than  a  statement  of  his  belief  that  persons 
not  bound  by  contract  to  do  so  would  have 
advanced  the  money;  and  It  is  clearly  not 
such  evidence  as,  under  section  1835,  Code 
Civ.  Proc,  would  justify  the  jury  in  finding 
that  he  had  the  ability  to  pay.  Moreover, 
he  testified  that  he  was  unable  to  remember 
the  name  of  a  single  one  of  the  persons  form- 
ing the  syndicate,  and  that,  since  the  com- 
mencement of  this  action,  he  had  destroyed 
all  memoranda  by  which  he  could  have  re- 
freshed his  memory  on  the  subject  Under 
these  circumstances,  his  testimony  was  clear- 
ly not  "satisfactory,"  within  the  meaning  of 
section  1835,  and  should  not  have  been  sub- 
mitted to  the  jury.  There  are  many  other 
serious  objections  urged  against  the  evidence 
given  for  plaintiff,  which  it  is  not  necessary 
to  consider,  as  those  already  mentioned  are 
sufficient  for  the  purposes  of  this  appeal. 
It  is  enough  to  say  that  the  evidence  was  not 
sufficient  to  support  plaintiff's  case  on  any 
material  issue. 

3.  The  court,  at  the  request  of  plaintiff, 
Instructed  the  Jury  that  "evidence  of  the 
oral  admissions  of  a  party  ought  to  be  re- 
ceived with  caution  by  the  jury."  This  in- 
struction was  evidently  predicated  upon  cer- 
tain testimony  introduced  by  defendant, 
tending  to  prove  oral  admissions  by  plain- 
tiff that  he  had  never  found  a  purchaser  for 
the  stock.  It  is  in  the  precise  language  of 
subdivision  4,  §  2061,  Code  Civ.  Proc.,  which 
authorizes  the  court  to  give  it  "on  all  prop- 
er occasions."  Counsel  for  defendant  con- 
tend that  under  the  decision  in  Kauffman 
v.  Maier,  94  Cal.  269,  282,  29  Pac.  481,  it 
was  a  charge  with  respect  to  a  matter  of 
fact,  and  therefore  forbidden  by  the  consti- 
tution. It  is  not  necessary  to  consider  that 
question  in  this  case,  for  we  are  of  opinion 
that  this  was  not  a  "proper  occasion,"  with- 
in the  meaning  of  that  section,  for  the  giv- 
ing of  such  an  instruction.  The  plaintiff's 
case  depended  entirely  upon  oral  testimony 
as  to  transactions  with  the  deceased  Blythe. 
That  testimony  was  of  such  a  nature  as  to 
make  direct  contradiction  absolutely  impos- 
sible. No  documents  of  any  kind  were  pro- 
duced to  substantiate  it  nor  was  it  corrobo- 
rated by  any  independent  fact  Plaintiff's 
claim  was  never  beard  of  until  more  than  a 
year  after  the  appointment  of  an  adminis- 
trator on  Blythe's  estate,  not  even  by  par- 
ties who  were  Jointly  interested  in  the  al- 
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leged  commissions.  Under  such  circumstan- 
ces, the  only  kind  of  evidence  which  defend- 
ant could  possibly  obtain  was  testimony  of 
the  kind  referred  to  in  this  Instruction.  That 
testimony  was  of  at  least  as  high  a  char- 
acter as  that  produced  by  plaintiff.  Indeed, 
plaintiff's  whole  case  rested  upon  the  un- 
supported testimony  of  a  single  witness  as 
to  a  conversation  between  Blythe  and  him- 
self when  they  were  alone.  No  weaker  kind 
of  testimony  could  be  produced;  and  it  was 
clearly  not  a  proper  occasion  for  the  court, 
under  such  circumstances,  to  give  to  the 
jury,  an  instruction  in  disparagement  of  the 
testimony  by  which  alone  defendant  could 
meet  the  testimony  adduced  by  plaintiff. 

4.  The  court  erred  in  sustaining  plaintiff's 
objections  to  the  questions  propounded  by 
defendant  to  the  witness  Hart  It  was  com- 
petent for  defendant  to  show  that  the  stock 
was  kept  in  the  hands  of  a  third  person  for 
delivery  to  any  purchaser  whom  plaintiff 
might  procure  under  the  contract  That 
would  be/ a  circumstance  tending  to  contra- 
dict the  claim  that  Blythe  had  repudiated 
his  contract  While  it  is  true  that  defendant 
could  not  be  permitted  to  prove  the  mere 
declarations  of  the  deceased  in  his  own 
favor,  he  was  certainly  entitled  to  prove  his 
acts  under  the  contract,  and  any  declara- 
tion made  at  the  time,  and  characterizing 
those  acts  as  a  part  of  the  res  gestae.  Somo 
other  points  are  urged  by  appellant,  some 
of  which  are  sufficiently  covered  by  what 
has  been  said,  and  others  will  not  probably 
arise  on  another  trial.  The  appeal  from  the 
judgment  having  been  taken  more  than  one 
year  after  the  entry  of  judgment  Is  dis- 
missed. The  order  denying  a  new  trial  is 
reversed,  and  the  cause  remanded  for  new 
trial. 

We  concur:  McPARLAND,  J.;  FITZGER- 
ALD, J. 

GAROUTTE,  J.  (concurring).  The  evi- 
dence in  the  record  Is  wholly  insufficient  to 
support  plaintiff's  complaint.  Of  the  many 
elements  of  the  case  absolutely  necessary  to 
be  proven  in  order  to  establish  a  cause  of 
action,  hardly  one  is  sufficiently  made  out 
Yet  plaintiff  has  recovered  a  judgment  for 
more  than  $100,000  upon  this  evidence,  and 
Insists  that  the  validity  of  such  judgment  be 
ratified  by  this  court  To  obviate  the  results 
which  would  necessarily  flow  from  this 
dearth  of  evidence,  to  wit,  a  reversal  of  the 
judgment  the  principle  of  the  law  of  the 
case  Is  invoked,  and  a  former  decision  of  this 
court  relied  upon,  wherein  it  is  said  that  "the 
plaintiff  produced  testimony  tending  to  prove 
his  side  of  the  case."  Citing  the  testimony, 
Mattingly  v.  Roach,  84  CaL  207,  23  Pac.  1117. 
Conceding  the  evidence  to  be  the  same  upon 
both  appeals,  still  I  do  not  think  this  declara- 
tion of  the  court  should  be  held  equivalent 
to  a  declaration  that  plaintiff  by  the  evi- 
dence established  a  prima  facie  case  for  a 


recovery.  At  that  time  the  matter  under 
consideration  was  the  valldits'  of  an  instruc- 
tion, and  the  sufficiency  of  the  evidence  only 
incidentally  arose  upon  the  discussion  of  that 
question.  While  in  a  certain  sense  the  lan- 
guage of  the  court  is  not  obiter,  still  it  is 
closely  allied  to  it  The  sufficiency  of  the  evi- 
dence was  not  the  direct  question  with  which 
the  court  was  dealing,  and  it  is  entirely  ap- 
parent from  the  context  that  the  court  in 
making  the  statement  quoted,  never  intend- 
ed to  so  pass  upon  the  sufficiency  of  plain- 
tiff's evidence  as  to  forever  foreclose  a  trial 
court,  or  this  court,  from  declaring  it  in- 
sufficient to  establish  a  prima  facie  case.  If 
the  court  did  not  intend  to  make  any  law  of 
that  kind  for  the  case,  to  hold  that  such  law 
was  made  would  be  treating  the  doctrine 
here  invoked  most  kindly  and  liberally, 
while,  upon  the  contrary,  it  has  been  rec- 
ognized always  and  everywhere  as  a  harsh 
doctrine,  and  one  which  has  nothing  to  com- 
mend it  to  the  favor  of  courts.  I  concur  in 
the  judgment 

BEATTY,  C.  J.,  and  HARRISON,  J.,  be- 
ing disqualified,  took  no  part  in  the  decision 
of  the  foregoing  cause. 


(106  Cal.  4S) 

PEOPLE  v.  SCHMITT.   (No.  21,173.) 

(Supreme  Court  of  California.  Jan.  31,  1895.) 

Homicide— Insanity  —  Pkesomptiok  of  Cohtimo- 
anoe— Evidence. 

1.  On  a  prosecution  for  murder,  the  defense 
did  not  claim  that  defendant  was  insane  at  the 
trial,  and  objected  to  a  statement  by  the  prose- 
cution that  the  jury  must  find  that  defendant 
"is  insane."  in  order  to  acquit  The  court  in- 
structed that  the  jury  should  consider  all  de- 
fendant's acts  "at  the  time  of,  before,  and  sub- 
sequent to  the  alleged  commission  af  the  of- 
fense," but  should  consider  him  as  sane  at  the 
time  of  the  trial.  Held,  that  such  instruction 
was  not  error,  as  taking  from  the  jury  the  pow- 
er to  consider  the  question  of  his  insanity  at 
the  time  of  the  trial  as  bearing  on  his  sanity 
at  the  time  the  offense  was  committed. 

2.  A  statement  by  the  prosecuting  attorney 
that  the  court  will  instruct  that  to  acquit  the 
jury  must  find  that  defendant  "is  insane,"  is 
not  ground  for  reversal,  where,  on  objection 
being  taken,  the  court  in  its  charge,  stated  that 
the  issue  was  as  to  defendant's  sanity  at  the 
time  of  the  comnmsion  of  the  offense. 

3.  Where  a  witness  has  testified  that  before 
the  homicide  he  considered  defendant  insane, 
it  iB  not  error  to  refuse  to  permit  him  to  testify 
that  he  had  told  deceased  that  defendant  was 
insane. 

4.  Statements  by  deceased  that  she  consid- 
ered defendant  insane,  being  merely  hearsay, 
are  inadmissible. 

5.  A  ruling  of  the  trial  court  that  a  witness 
was  qualified  to  express  his  opinion  as  to  de- 
fendant's sanity  will  not  be  held  erroneous,  un- 
less it  clearly  appears  that  the  decision  was 
wrong. 

6.  An  instruction  that  if  the  jury  find  that 
defendant  was  insane  at  a  period  before  the 
homicide,  such  insanity  is  presumed  to  have 
continued  up  to  the  time  of  the  homicide,  pro- 
vided the  exciting  cause  of  such  insanity  also 
continued,  is  properly  refused. 

7.  In  an  instruction,  the  use  of  the  word 
"delusion"  is  not  ground  for  reversal,  where  the 
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evidence,  and  the  connection  in  which  it  was 
used,  show  clearly  that  by  it  was  intended  in- 
sanity on  a  particular  subject 

8.  When  the  court  has  once  clearly  instruct- 
ed as  to  the  degrees  of  the  crime  charged,  it  is 
not  necessary  to  repeat  such  instruction  in 
every  connection  in  which  reference  is  made  to 
the  degrees  of  crime. 

9.  The  appellate  court  cannot  consider  the 
insanity  of  defendant,  disclosed  subsequent  to 
the  trial,  as  ground  for  reversing  the  judg- 
ment. 

Commissioners'  decision.  In  bank.  Appeal 
from  superior  court,  Sutter  county;  E.  A. 
Davis,  Judge. 

Peter  Schmitt  was  convicted  of  murder, 
and  appeals.  Affirmed. 

E.  A.  Forbes  and  W.  H.  Carlln,  for  appel- 
lant   The  Attorney  General,  for  the  People. 

HAYNES,  O.  Appellant  was  charged  with 
the  murder  of  Mrs.  Charlotte  Gardemeyer, 
alleged  to  have  been  committed  November 
17,  1893,  and  was  found  guilty  by  the  jury 
of  murder  in  the  first  degree,  with  the  pen- 
alty of  imprisonment  for  life.  The  fact  that 
defendant  committed  the  homicide  was  not 
controverted,  the  defense  being  that  he  was 
insane;  and  this  appeal  is  from  the  judg- 
ment, and  from  an  order  denying  a  new 
trial.  The  motion  for  a  new  trial  is  based 
upon  alleged  errors  in  the  admission  and  ex- 
clusion of  evidence,  and  upon  instructions 
given  and  refused,  and  upon  a  statement  of 
law  made  to  the  jury  by  the  district  attorney 
during  his  argument.  The  errors  specified 
in  the  record  are  very  numerous.  Appel- 
lant's brief  discusses  only  a  few  of  them,  and 
these  we  shall  first  notice: 

1.  That  the  court  erred  in  giving  instruc- 
tion No.  26,  the  material  part  of  which  is  as 
follows:  "And,  as  I  am  about  to  conclude 
my  instructions  to  you,  it  may  aid  you  if  I 
give  a  brief  summary  of  the  principal  mat- 
ters you  must  consider  and  decide.  You  are 
not  to  consider  whether  or  not  the  defendant 
Is  insane  at  the  present  time,  but  you  are  to 
consider  him  as  now  sane.  A  person  char- 
ged with  crime  cannot  be  legally  tried  for 
such  crime  unless  he  be  sane  at  the  time  of 
the  trial.  The  defendant  has  presented  the 
issue  to  you  that,  at  the  very  time  of  the  al- 
leged commission  of  the  homicide,  he  was 
insane.  As  I  have  already  told  you,  the  bur- 
den of  proving  his  insanity  at  that  time  rests 
upon  him,  because  the  law  presumes  he  was 
then  sane.  *  *  *."  Appellant  contends 
that  this  instruction  invaded  the  province  of 
the  jury,  and  was  equivalent  to  a  finding  of 
the  fact  that  the  defendant  was  then  sane, 
and  took  from  the  Jury  the  power  to  consider 
the  question  of  the  insanity  of  the  defend- 
ant at  that  time  as  evidence  tending  to  show 
that  he  was  insane  when  he  committed  the 
homicide.  I  think  the  instruction  could  not 
have  been  so  understood.  No  suggestion 
was  made  during  the  trial  that  he  was  then 
insane,  nor  any  witnesses  examined  as  to  his 
sanity  at  that  time.  The  court  had  before 
that  instructed  the  jury  that  they  were  to 


consider  "all  his  acts  and  conduct  at  the 
time  of,  before,  and  subsequent  to  the  al- 
leged commission  of  trie  offense,  as  shown  by 
the  evidence."  No  issue  as  to  his  sanity  at 
the  time  of  the  trial  had  been  submitted  to 
the  jury  under  section  1368  of  the  Penal 
Code;  and  hence,  for  the  purposes  of  the 
trial,  he  was  to  be  considered  sane,  the  issue 
being  whether.be  was  sane  at  the  time  he 
committed  the  homicide.  This  instruction 
was  given  by  the  court  of  its  own  motion, 
and  though  no  suggestion  had  been  made 
on  behalf  of  the  defendant  that  he  was  then 
insane,  or  that  it  was  improper  to  proceed 
with  the  trial  for  that  reason,  it  was  proper, 
in  view  of  a  statement  made  to  the  jury  by 
the  district  attorney  in  the  course  of  bis  ar- 
gument to  the  jury,  and  which  is  also  speci- 
fied as  one  of  the  errors  for  which  a  reversal 
is  sought.  The  language  used  by  the  dis- 
trict attorney  was  this:  "You  will  be  in- 
structed by  the  court  that  you  must  find  by 
a  preponderance  of  the  testimony  that  the 
defendant  is  insane  before  you  can  acquit 
him."  Counsel  for  defendant  at  once  ob- 
jected and  excepted  to  the  statement,  and 
asked  the  court  to  instruct  the  Jury  then  that 
the  statement  was  not  law,  to  which  the 
court  replied  that  he  would  instruct  the  jury 
at  the  proper  time.  The  mistake  of  the  dis- 
trict attorney  was  thus  corrected  by  the 
court;  and,  in  view  of  the  correction,  it  can- 
not be  held  that  the  jury  were  misled  by  his 
error. 

B.  W.  H.  Harstromberg,  a  brother  of  the 
deceased,  was  called  by  the  defendant,  and 
testified  to  his  acquaintance  with  the  defend- 
ant; the  change  in  his  demeanor  from  the 
time  he  first  knew  him;  that  the  last  time 
he  saw  him  was  about  two  years  prior  to 
the  homicide;  and  that  he  (the  witness)  then 
considered  the  defendant  insane.  The  wit- 
ness was  then  asked  by  counsel  for  defend- 
ant whether  he  ever  had  any  talk  with  Mrs. 
Gardemeyer  regarding  the  sanity  or  insanity 
of  the  defendant.  He  answered  that  he  had, 
and  was  asked  to  state  what  it  was.  He 
commenced  to  answer,  and  was  stopped  by 
the  court  Counsel  for  defendant  then  of- 
fered to  prove  by  the  witness  "that  at  differ- 
ent times  he  went  to  Mrs.  Gardemeyer,  and 
told  her  to  look  out  for  Peter  Schmitt;  that 
he  was  crazy,  and  liable  to  become  violent, 
and_  to  look  out  for  him,— and  that  she  an- 
swered that  she  knew  he  was  crazy,  but  she 
could  handle  him."  An  objection  to  the  of- 
fer was  sustained,  and  defeudant  excepted. 
I  see  no  errpr  in  the  ruling.  The  witness 
had  already  testified  what  his  opinion  was. 
If  he  had  been  permitted  to  testify  that  he 
had  expressed  that  opinion  to  his  sister  two 
years  before  the  homicide,  it  could  not 
strengthen  his  testimony,  since  whether  he 
entertained  such  opinion  at  that  time,  or  had 
expressed  it,  must  each  have  stood  upon  his 
testimony  alone;  and,  as  to  what  his  sister 
said.  It  was  mere  hearsay,  and  besides,  not 
being  accompanied  by  a  statement  of  the 
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facts  upon  which  she  based  that  opinion,  the 
opinion  itself  could  not  be  received.  What 
uas  here  been  said  also  disposes  of  the  er- 
rors assigned  upon  the  questions  put  to  Swan 
Segerstrand,  viz.:  "Do  you  know  whether 
or  not  Mrs.  Gardemeyer  knew  that  defend- 
ant was  crazy?"  and  "Did  Mrs.  Gardemeyer 
ever  tell  you  that  the  old  fool  was  crazy, 
but  that  she  could  handle  him?" 

Ellington,  a  witness  called  by  the  prosecu- 
tion in  rebuttal,  was  permitted,  against  de- 
fendant's objection,  to  testify  that  in  his 
opinion  the  defendant  was  sane.  Whether 
the  witness  had  such  acquaintance  with  the 
defendant,  and  opportunity  of  observing  him, 
as  to  qualify  him  to  express  an  opinion  as 
to  defendant's  sanity,  was  a  question  neces- 
sarily to  be  determined  by  the  trial  court, 
in  the  first  instance;  and,  while  this  court 
has  the  unquestioned  right  to  review  the  rul- 
ing in  that  regard,  it  will  not  be  held  er- 
roneous upon  a  mere  difference  of  opinion, 
but  it  must  clearly  appear  that  his  decision 
upon  the  point  was  wrong.  Something  must 
be  conceded  to  the  Intelligence  of  the  wit- 
ness, and  his  habits  of  observation,  and  of 
these  qualifications  the  trial  court  can  bet- 
ter judge.  People  v.  Pico,  62  Cal.  50.  Up- 
on the  facts  stated  by  the  witness,  his  opin- 
ion was  entitled  to  some  consideration,  as 
it  tended  in  some  measure  to  show  the  men- 
tal condition  of  the  defendant  down  to  a 
time  shortly  before  the  homicide,  the  weight 
to  be  given  it  by  the  jury  being  controlled  by 
the  facts  upon  which  his  opinion  was  based. 

It  is  also  contended  that  the  court  erred 
in  refusing  to  give  the  following  instruction 
requested  by  the  defendant:  "I  further  in- 
struct you  that,  if  you  find  from  the  evi- 
dence in  this  case  that  the  defendant  was 
insane  at  a  period  before  the  homicide  in 
question,  then  and  in  that  case  his  insanity 
is  presumed  to  have  continued  up  to  the  time 
of  the  homicide,  provided  the  exciting  cause 
of  such  insanity  also  existed  up  to  and  at 
the  time  of  the  homicide."  This  instruction 
was  properly  refused.  In  People  v.  Francis, 
38  CaL  183,  there  is  an  instruction  identical 
with  the  one  under  consideration,  if  the  lat- 
ter clause,  commencing  with  the  word  "pro- 
vided," had  been  omitted.  The  court  there 
said:  "If  the  term  'insanity,'  as  employed 
in  these  instructions,  is  to  be  construed  as 
referring  to  a  general  unsoundness  of  the 
mind,  and  not  to  an  aberration  of  a  tem- 
porary nature,  proceeding  from  some  tran- 
sient cause,  then  the  instructions  correctly 
stated  the  law.  If  it  be  shown  that  the  in- 
tellectual faculties  were  so  impaired  as  to 
produce  a  general,  habitual  derangement  of 
them,  not  traceable  to  some  temporary  cause, 
the  law  would  presume  the  mind  to  have 
continued  In  the  same  condition  until  the 
contrary  was  shown.  In  Wbart  Cr.  Law, 
§  55,  the  rule  is  thus  stated:  'When  habitual 
insanity  is  proved  to  have  existed  prior  to 
the  commission  of  an  act,  it  will  be  pre- 
sumed to  have  continued,  unless  the  con- 


trary be  proved,  down  to  the  specific  time. 
It  is  otherwise,  however,  when  the  proof  is 
of  temporary  or  spasmodic  mania."'  The 
language  used  by  the  court,  above  quoted, 
is  subject  to  criticism  so  far  as  it  refers  .to 
insanity  "produced  by  a  temporary  cause" 
or  "transient  cause,"  since  permanent  or 
long-continued  insanity  may  result  from  a 
transient  or  temporary  cause,  while  a  con- 
tinuing cause  may  produce  only  temporary 
insanity.  The  point  of  the  opinion,  how- 
ever, is  right.  To  establish  the  basis  of  a 
presumption  that  insanity,  once  shown  to 
have  existed,  continues  to  exist,  it  must  ap- 
pear to  have  been  of  such  duration  and  char- 
acter as  to  indicate  the  probability  of  its 
continuance,  and  not  simply  the  possibility 
or  even  probability  of  its  recurrence,  as 
would  be  the  case  if  its  existence  appeared  to 
be  temporary.  Because  the  request  was  not 
qualified  as  above  indicated,  it  was  properly 
refused.  See,  also,  People  v.  Smith,  57  CaL 
130. 

Exceptions  were  also  taken  to  the  twenty- 
second,  twenty-third,  and  twenty-fourth  in- 
structions given  at  the  request  of  the  prose- 
cution. These  instructions  introduce  the 
word  "delusion,"  but  the  connection  in  which 
it  is  used  shows  that  it  was  intended  as  an 
equivalent  expression  for  "partial  Insanity." 
The  twenty-second  Instruction  starts  with 
the  expression,  "When  partial  insanity  is  re- 
lied upon,"  etc.;  the  twenty-third  uses  the 
expression,  "partial  insanity  or  delusion"; 
and  the  twenty-fourth,  "in  cases  of  partial 
delusion."  It  is  also  clear  that  by  "partial 
insanity"  Is  there  meant  insanity  upon  a 
particular  subject,  or  as  to  a  particular  mat- 
ter. The  twenty-third  instruction  explains 
this  meaning  very  clearly,  as  follows:  "In 
cases  of  partial  insanity  or  delusion  as  to 
certain  facts  and  matters,  and  the  accused, 
as  to  other  facts  and  matters,  Is  sane,"  etc. 
If  the  defendant  was  insane,  it  was  not  a 
case  of  insane  delusion,  but  the  cause  was  an 
existing  fact.  There  was  evidence,  however, 
tending  to  show  that  the  defendant  had 
"spells"  when  he  did  not  appear  or  act  as  be 
did  on  other  occasions;  and,  as  appeared 
from  the  testimony  of  the  witness  Elling- 
ton, that  when  engaged  in  assisting  him  in 
repairing  the  pump,  on  the  several  occasions 
mentioned,  he  acted  Intelligently,  and  he  con- 
sidered him  perfectly  sane.  The  use  of  the 
word  "delusion,"  while  it  had  no  proper  ap- 
plication to  the  facts  of  the  case,  could  not 
have  misled  the  jury,  since  the  evidence, 
and  the  connection  in  which  the  word  was 
used,  made  clear  the  sense  in  which  It  was 
used. 

The  exception  to  the  twenty-first  instruc- 
tion is  not  well  taken.  It  is  true  this  in- 
struction did  not  refer  to  the  degrees  of  the 
crime  charged  In  the  Information;  but  the 
court  explicitly  instructed  the  jury  upon  that 
subject,  and  defined  the  different  degrees  of 
murder,  and  expressly  Informed  them  that 
the  defendant  might  be  convicted  of  either, 
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or— If,  In  their  judgment,  the  facts  warrant- 
ed it — of  manslaughter.  It  Is  not  required 
that  the  court  shall  repeat  such  Instruction 
in  every  possible  connection  in  which  refer- 
ence could  be  made  to  the  degrees  of  the  of- 
fense. If  once  clearly  and  expressly  given, 
it  is  sufficient. 

No  other  points  are  discussed  in  appellant's 
brief,  though  other  errors  are  specified  in  the 
record.  A  careful  examination  of  them,  how- 
ever, discloses  none  requiring  a  reversal  of 
the  judgment  or  order  appealed  from.  The 
facta  disclosed  by  the  evidence  must  appeal 
strongly  to  the  sympathies  of  any  one  who 
reads  the  record,  and  Justify  the  earnestness 
and  evident  sincerity  with  which  the  learned 
counsel  for  appellant  have  presented  his 
case.  The  statement  in  appellant's  opening 
brief  that  the  condition  and  mental  state  of 
the  defendant  is  "daily  nearlng  the  hopeless 
shores  of  idiocy"  is  not  noticed  in  respond- 
ent's brief;  and,  in  appellant's  closing  brief, 
counsel  say:  "As  matter  of  fact,  at  the  very 
time  of  the  trial  the  defendant  was  rapidly 
approaching  dementia,  and  at  the  present 
time  lies  in  the  county  Jail  of  Sutter  county, 
under  sentence,  a  gibbering  and  demented 
idiot."  Assuming  this  to  be  true,  it  is  prob- 
able that  the  defendant  was  not  responsible 
at  the  time  of  the  homicide,  and,  If  so, 
should  have  been  acquitted;  but  it  is  equal- 
ly true  that,  notwithstanding  his  present 
condition,  the  mental  disease  may  not  have 
so  far  progressed  at  that  time  as  to  relieve 
him  from  the  fearful  responsibility  of  his 
acts.  This  court,  however,  cannot  act  upon 
the  evidence  furnished  by  his  present  condi- 
tion, and  upon  that  ground  reverse  a  judg- 
ment otherwise  legal.  The  humanity  of  the 
law  has,  however,  provided  for  such  cases.  A 
person,  though  adjudged  to  punishment,  can- 
not be  "punished  for  a  public  offense  while 
insane."  Pen.  Code,  §  1,367.  His  convic- 
tion and  sentence  do  not  exclude  him  from 
the  state  Insane  asylum,  and,  beyond  that, 
executive  clemency  has  power  to  relieve  even 
where  the  courts  cannot  I  advise  that  the 
judgment  and  order  appealed  from  be  af- 
firmed. * 

We  concur:    SEARLS,  0.;  VANCLIEF,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 

(105  Cal.  672) 

Mclaughlin  v.  menotti.  (No.  15,299.) 

(Supreme  Court  of  California.   Feb.  6,  1895.) 
On  application  for  rehearing.  Denied. 
For  former  report,  see  38  Pac  973. 

PER  CURIAM.  The  Judgment  herein  is 
modified  by  the  addition  thereto  of  the  fol- 
lowing words:  "not  exceeding  the  amount 
ttated  in  the  complaint"  Rehearing  denied. 
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WILLIAMS  v.  CUNEO.    (No.  15,747.) 
(Supreme  Court  of  California.   Feb.  7,  1895.) 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Jnines  M. 
Troutt,  Judge. 

Action  by  one  Williams  against  one  Cuneo. 
Plaintiff  had  judgment  and  defendant  appeals. 
Affirmed. 

Horace  W.  Philbrook,  for  appellant  J.  C. 
Bates,  for  respondent 

PER  CURIAM.  Upon  the  authority  of 
Fletcher  v.  Prather,  102  Cal.  413,  36  Pac.  658, 
White  v.  Harris,  103  Cal.  528,  37  Pac.  502, 
and  Byrne  v.  Luning  Co.  (Cal.)  38  Pac.  454, 
the  judgment  and  order  appealed  from  are  af- 
firmed. 


(106  Cal.  89) 
PEOPLE  v.  WEST.   (No.  21,162.) 
(Supreme  Court  of  California.   Feb.  12,  1895.) 
Privileged  Communications  —  Physician  and 
Patient— Criminal  Cases. 

1.  Under  Code  Civ.  Proc.  §  1881,  subsec.  4, 
limiting  the  privilege  of  a  physician  to  civil 
oases,  a  physician  may  testify  as  to  communi- 
cations by  a  patient  in  criminal  cases. 

2.  Defendant,  a  physician,  accused  of  hav- 
ing caused  the  death  of  a  patient  by  procuring 
for  her  a  miscarriage  by  unlawful  means,  called 
as  a  witness  another  physician,  to  prove  that 
deceased  applied  to  him  before  she  did  to  the 
defendant  and  what  her  condition  was  at  that 
time.  Held  an  error  to  exclude  his  testimony. 

Commissioners'  decision.  In  bank.  Appeal 
from  superior  court,  city  and  county  of  San 
Francisco;  William  T.  Wallace,.  Judge. 

Eugene  F.  West  was  charged  with  the 
murder  of  one  Addle  Regent  Gilmour.  From 
a  judgment  of  conviction,  and  an  order  de- 
nying motion  for  a  new  trial,  defendant  ap- 
peals. Reversed. 

J.  N.  E.  Wilson,  Myer  Jacobs,  and  Robert 
Ferral,  for  appellant  Arty.  Gen.  Hart,  for 
the  People. 

BELCHER,  0.  The  defendant  was  char- 
ged with  the  murder  of  one  Addie  Regent 
Gilmour,  and  found  guilty  of  murder  in  the 
second  degree.  The  judgment  was  that  he 
be  punished  by  imprisonment  in  the  state 
prison  for  the  term  of  25  years,  from  which 
Judgment,  and  an  order  denying  his  motion 
for  a  new  trial,  he  appeals.  It  is  contended 
for  appellant  that  the  court  committed  sev- 
eral errors  of  law  in  its  rulings  as  to  the 
qualification  of  certain  parties  to  sit  as  jurors 
in  the  case,  and  in  the  admission  and  ex- 
clusion of  evidence,  but  In  view  of  the  con- 
clusion reached,  only  one  of  these  alleged 
errors  need  be  considered. 

The  theory  of  the  prosecution  was  that  the 
deceased,  Miss  Gilmour,  was  pregnant,  and 
went  to  the  defendant,  who  was  a  physician 
in  San  Francisco,  to  have  him  procure  for 
her  a  miscarriage,  and  that  defendant  by 
some  unlawful  means  did  procure  the  mis- 
carriage, and  thereby  cause  her  death,  a  few 
days  later.  The  theory  of  the  defense,  on 
the  other  hand,  was  that  the  miscarriage  was 
effected  by  some  one  else  before  the  de- 
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ceased  went  to  the  house  of  defendant,  and 
that  he,  as  a  physician,  received  her  there, 
and  did  all  he  could  to  relieve  her  sufferings 
and  save  her  life.  To  sustain  his  theory, 
defendant  called  as  a  witness  Dr.  R.  D. 
Johnson,  who  was  a  licensed  physician,  and 
was  willing  to  testify.  No  objection  to  his 
testifying  was  interposed  by  the  prosecution, 
but  the  court  said:  "If  what  has  come  to 
hiui  has  come  purely  In  a  professional  way, 
the  declared  policy  of  the  law  would  exclude 
it  here,  whether  it  be  objected  to  or  not.  It 
is  my  duty  to  exclude  it,  if  that  is  so."  Then, 
addressing  the  witness,  the  court  asked:  "Is 
it  so  that  all  you  know  has  come  to  your 
knowledge  in  the  Course  of  your  profession, 
as  to  the  physical  condition  of  the  woman, 
and  you  are  called  upon  to  tell  what  you 
found  out  as  her  physician,  is  that  all  you 
know?"  Answer:  "Yes,  sir."  Again  the 
court  asked:  "And  whatever  you  know 
about  the  deceased  woman,  is  it  or  not  the 
fact  that  whatever  you  know  was  informa- 
tion you  obtained  in  attending  her  as  your 
patient?"  Answer:  "Yes,  sir."  Thereupon 
the  court  excluded  the  evidence  of  the  wit- 
ness, and  said:  "You  cannot  be  examined, 
doctor.  You  can  retire."  Counsel  for  de- 
fendant then  made  the  following  offer:  "We 
offer  to  prove  by  Dr.  R.  D.  Johnson  that  this 
lady  called  upon  him.  We  offer  to  prove 
what  her  condition  was  at  that  time  by  a 
personal  examination  which  she  requested 
him  to  make.  We  offer  to  prove  that  he 
made  the  examination.  We  offer  to  prove 
what  he  found;  and  then  we  offer  to  prove 
that  he  refused  to  attend  her,  and  that  he 
told  her  certain  things.  We  offer  to  prove 
all  this,  and  what  her  condition  was  at  that 
time,  and  that  it  was  prior  to  the  time  that 
this  lady  went  to  Dr.  West's."  The  court: 
"Very  well.  I  rule  It  out."  An  exception 
was  reserved,  and  these  rulings  all  assigned 
as  error. 

Shortly  after  this  case  was  tried,  the  case 
of  People  v.  Lane.  101  Cal.  013,  36  Pac.  16, 
was  before  this  court,  and  In  the  decision 
thereof  it  was  said:  -'It  is  urged  that  the 
court  erred  in  allowing  the  prosecution  to 
cross-examine  Dr.  Danforth  as  to  the  nature 
of  the  complaint  for  which  he  treated  the 
defendant.  It  is  claimed  that  the  testimony 
was  Irrelevant,  immaterial,  and  incompetent, 
being  a  privileged  communication  between 
patient  and  physician.  There  is  no  merit  In 
the  contention.  The  rule  as  to  privileged 
communications  between  patient  and  phy- 
sician does  not  apply  in  criminal  cases.  The 
chapter  on  "Witnesses"  in  the  Civil  Pro- 
cedure limits  the  rule  to  civil  actions  (section 
1881,  subsec.  4);  and  the  Penal  Code,  which 
expressly  preserves  the  rule  as  to  husband, 
and  wife  in  the  chapter  determining  who  may 
be  witnesses  in  criminal  actions,  makes  no 
mention  of  physician  and  patient.  Freel  v. 
Railway  Co.,  97  Cal.  40,  31  Pac.  730.  At 
common  law  the  rule  as  to  physicians  was 
not  observed  in  either  civil  or  criminal  cases. 


3  Rice,  Ev.  §  209.  The  statutory  privilege 
was  not  conferred  to  shield  a  person  charged 
with  the  murder  of  another  (People  v.  Har- 
ris. 136  N.  Y.  448,  33  N.  E.  65);  and  it  cer- 
tainly was  not  intended  to  be  used  as  a 
weapon  against  one  charged  with  crime." 
That  decision  was  made  In  department  1  of 
the  court,  but  a  hearing  in  bank  was  after- 
wards asked  for  and  denied.  The  decision 
Is  clearly  applicable  to  this  case,  and  de- 
cisive of  the  question  in  hand;  and,  on  the 
authority  of  it,  the  judgment  and  order  ap- 
pealed from  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

We  concur:  VANCLIEF,  C;  SEARLS,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  and  cause 
remanded  for  a  ne.v  trial. 

BEATTY,  C.  J.  I  concur.  Section  1321  of 
the  Penal  Code  is  as  follows:  "The  rules  for 
determining  the  competency  of  witnesses  In 
civil  actions  are  applicable  also  to  criminal 
actions  and  proceedings,  except  as  other- 
wise provided  in  this  Code."  What,  then, 
are  the  rules  for  determining  the  competency 
of  witnesses  in  civil  actions?  The  general 
rule  is  prescribed  in  section  1879,  Code  Civ. 
Proa,  as  follows:  "All  persons,  without  ex- 
ception, otherwise  than  is  specified  in  the  next 
two  sections,  who  having  organs  of  sense, 
can  perceive,  and  perceiving  can  make  known 
their  perceptions  to  others,  may  be  witnesses. 
Therefore,  neither  parties  nor  other  persons 
who  have  an  interest  In  the  event  of  an  ac- 
tion or  proceeding  are  excluded;  nor  those 
who  have  been  convicted  of  crime;  nor  per- 
sons on  account  of  their  opinions  on  matters 
of  religious  belief;  although  in  every  case 
the  credibility  of  the  witness  may  be  drawn 
in  question,  as  provided  in  section  eighteen 
hundred  and  forty-seven."  This,  then,  is  the 
rule:  That  all  persons,  without  exception, 
otherwise  than  is  specified  In  the  next  two 
sections,  may  be  witnesses.  And  the  only 
question  is  to  determine  what  is  otherwise 
specified  in  those  sections  which  read  as  fol- 
lows: Section  1880:  "The  following  per- 
sons cannot  be  witnesses:  (1)  Those  who 
are  of  unsound  mind  at  the  time  of  their 
production  for  examination;  (2)  children  un- 
der ten  years  of  age,  who  appear  incapable 
of  receiving  just  impressions  of  the  facts  re- 
specting which  they  are  examined,  or  of 
relating  them  truly;  (3)  parties  or  assignors 
of  parties  to  an  action  or  proceeding,  or  per- 
sons in  whose  behalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  ad- 
ministrator upon  a  claim,  or  demand  against 
the  estate  of  a  deceased  person,  as  to  any 
matter  of  fact  occurring  before  the  death  of 
such  deceased  person."  Section  1881: 
"There  are  particular  relations  in  which  it 
is  the  policy  of  the  law  to  encourage  confi- 
dence and  to  preserve  it  Inviolate;  therefore, 
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a  person  cannot  be  examined  as  a  witness  in 
the  following  cases:  (1)  A  husband  cannot 
be  examined  for  or  against  his  wife,  without 
her  consent,  nor  a  wife  for  or  against  her 
husband,  without  his  consent;  nor  can  either, 
during  the  marriage  or  afterwards,  be,  with- 
out the  consent  of  the  other,  examined  as  to 
any  communication  made  by  one  to  the  other, 
during  the  marriage;  but  this  exception  does 
not  apply  to  a  civil  action  or  proceeding  by 
one  against  the  other,  nor  to  a  criminal  ac- 
tion or  proceeding  for  a  crime  committed  by 
one  against  the  other.  (2)  An  attorney  can- 
not, without  the  consent  of  his  client,  be  ex- 
amined as  to  any  communication  made  by 
the  client  to  him,  or  his  advice  given  thereon 
in  the  course  of  professional  employment. 
(3)  A  clergyman  or  priest  cannot,  without 
the  consent  of  the  person  making  the  con- 
fession, be  examined  as  to  any  confession 
made  to  him  in  his  professional  character  in 
the  course  of  discipline  enjoined  by  the 
church  to  which  he  belongs.  (4)  A  licensed 
physician  or  surgeon  cannot,  without  the  con- 
sent of  his  patient,  be  examined  in  a  civil 
action  as  to  any  Information  acquired  in  at- 
tending the  patient  which  was  necessary  to 
enable  him  to  prescribe  or  act  for  the  patient. 
(5)  A  public  officer  cannot  be  examined  as  to 
any  communications  made  to  him  in  official 
confidence,  when  the  public  interests  would 
suffer  by  the  disclosure."  Obviously,  section 
1880  has  no  bearing  on  the  question  of  the 
admissibility  of  Dr.  Johnson's  testimony;  and 
the  only  provision  of  the  following  section 
that  bears  directly  upon  It  is  that  contained 
in  subdivision  4,  which  by  its  express  terms 
is  limited  to  civil  actions.  Such,  then,  is  the 
ride  and  such  its  limitation  as  to  physicians 
and  surgeons.  Except  in  civil  actions,  they 
may  be  examined  as  to  information  acquired 
in  attending  a  patient.  The  construction  con- 
tended for  by  respondent  would  simply  elim- 
inate from  the  statute  the  words  "in  a  civil 
action,"  which  the  legislature  has  ex  lndus- 
tria  made  applicable  to  the  privileges  of  a 
physician  or  surgeon,  as  is  evident  from  the 
fact  that  they  are  omitted  in  the  clauses  re- 
lating to  attorneys,  clergymen  or  priests,  pub- 
lic officers,  and  persons  sustaining  marital 
relations  to  the  parties.  *  This  construction  of 
the  statute  is  not  only  sustained  by  the  plain- 
est rules  of  construction,  but  accords  with 
the  common  law,  and  with  the  interests  of 
truth  and  justice. 

I  concur:   VAN  FLEET,  J. 


NEWMAN  v.  BUCKMAN.   (No.  15,536.) 
(Supreme  Court  of  California.   Feb.  13,  1895.) 
Rrvibw  os  Appeal. 
Where  no  error  appears  in  the  record, 
having  no  bill  of  exceptions,  on  appeal  from  a 
default  judgment,  the  judgment  will  be  affirmed. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco.  ' 

v4J9P.no.2-14 


Action  by  one  Newman  against  one  Buck- 
man.  Plaintiff  had  judgment,  and  defend- 
ant appeals.  Affirmed. 

Ash  &  Mathews,  for  appellant.  A.  J.  Clu- 
nie,  for  respondent. 

PER  CURIAM.  The  complaint  is  in  the 
ordinary  form  for  goods  sold  and  delivered, 
and  the  answer  contains  only  specific  denials 
of  its  allegations.  The  defendant  failed ,  to 
appear  at  the  trial,  and  judgment  was  ren- 
dered in  accordance  with  the  prayer  of  the 
complaint.  Findings  were  waived,  and  the 
appeal  is  direct  from  the  judgment,  without 
any  bill  of  exceptions.  We  find  no  error  in 
the  record,  and  the  Judgment  is  affirmed. 


(106  Cal.  W) 

BRADY  v.  TIMES-MIRROR  CO.  et  al.  (No; 
19,381.) 

(Supreme  Court  of  California.   Feb.  1.  1895.) 

Action  ag*inbt  Corporation— Joinder  of  Resi- 
dent op  Another  County  —  Venoe— Motion 
pob  Change— Amendment  op  Complaint. 

1.  The  right  given  by  Const  art.  12,  8  16, , 
to  sue  a  corporation  in  the  county  of  its  princi- 
pal place  of  business,  or  where  the  liability 
arose,  ia  waived  by  the  joinder  as  defendant  of 
a  third  person,  who  resides  in  another  county; 
the  latter  having,  under  Code  Civ.  Proc.  §  305, 
a  right  to  have  the  action  tried  in  the  county  of 
his  residence. 

2.  In  an  action  against  a  corporation  and 
a  third  person,  a  motion  by  the  latter  for  a 
change  of  venue  to  the  county  of  his  residence 
must  be  decided  before  plaintiff  can  be  allowed 
to  dismiss  the  action  as  to  such  third  person. 

In  bank.  Appeal  from  superior  court,  Snn 
Diego  county;  E.  S.  Torrance,  Judge. 

Action  by  Mary  Brady  against  the  Times- 
Mirror  Company  and  others.  From  an  order 
denying  a  motion  by  defendants  for  a 
change  of  venue,  they  appeal.  Reversed. 

Henry  T.  Gage  and  Stephen  M.  White, 
for  appellants.  Z.  Montgomery  &  Son,  for 
respondent. 

HARRISON,  J.  Appeal  from  an  order 
denying  a  motion  to  change  the  place  of 
trial.  The  plaintiff  commenced  this  action 
in  the  county  of  San  Diego  to  recover  dam- 
ages from  the  defendants  for  the  publication 
of  a  libel  against  her  in  the  Los  Angeles 
Times,  a  newspaper  which  was  circulated  . 
In  the  county  of  San  Diego.  The  Times- 
Mirror  Company  Is  a  corporation  having  its 
principal  place  of  business  in  the  county  of 
Los  Angeles,  and  is  the  proprietor  and  pub- 
lisher of  the  newspaper,  and  the  defendant 
Otis  is  the  chief  editor  and  general  manager 
th/jreof,  and  also  resides  in  the  county  of 
L'»  Angeles.  The  summons  in  the  action 
y  as  served  on  these  defehdants  on  the  20th 
r.f  July,  1803;  but  on  the  8th  of  August,  be- 
fore any  appearance  by  them,  the  plaintiff 
filed  an  amended  complaint.  August  18th 
the  defendants  demurred  to  the  amended 
complaint,  and  at  the  same  time  filed  an 
affidavit  of  merits,  and  made  demand  in 
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writing  for  a  change  of  the  place  of  trial  to 
the  county  of  Los  Angeles.  After  the  mo- 
tion had  been  argued,  and  while  it  was  un- 
der consideration,  the  plaintiff  moved  the 
court  for  leave  to  amend  her  complaint  by 
dismissing  the  said  action  against  the  de- 
fendants Goodwin  and  Otis;  and  the  court, 
after  hearing  counsel  for  defendants  in  op- 
position thereto,  granted  the  motion,  and  the 
amendment  was  entered  in  the  minutes  of 
the  court  Thereupon  the  court  denied  the 
motion  of  the  defendants  to  change  the  place 
of  trial.  From  this  order  they  have  ap- 
pealed. 

Section  395,  Code  Civ.  Proa,  gives  to  the 
defendant  in  any  personal  action  other  than 
those  enumerated  in  the  previous  sections 
the  right  to  have  the  action  tried  in  the 
county  of  his  residence;  and  the  residence 
of  a  corporation  is  the  county  in  which  its 
principal  place  of  business  is  located.  Cohn 
v.  Railroad  Co.,  71  CaL  488,  12  Pac.  498; 
McSherry  v.  Mining  Co.,  97  Cal.  643,  32 
Paa  711.  Section  16  of  article  12  of  the 
constitution  provides  that  "a  corporation  or 
association  may  be  sued  in  the  county  where 
the  contract  is  made,  or  is  to  be  perform- 
ed, or  where  the  obligation  or  liability  arises, 
or  the  breach  occurs;  or  in  the  county 
where  the  principal  place  of  business  of 
such  corporation  is  situated,  subject  to  the 
power  of  the  court  to  change  the  place  of 
trial,  as  in  other  cases."  Under  the  provi- 
sions of  this  section,  if  the  action  had  been 
brought  against  the  Times-Mirror  Company 
alone,  the  plaintiff's  right  to  have  the  action 
tried  in  San  Diego  would  be  undoubted 
(Lewis  v.  Railroad  Co.,  66  Cal.  209,  5  Pac. 
79);  but,  by  including  in  the  action  other 
defendants  whose  residence  is  outside  of  the 
county  of  San  Diego,  she  waived  the  right 
given  by  this  provision  of  the  constitution, 
and  the  motion  of  the  defendants  must  be 
determined  by  the  provisions  of  the  statute. 
The  right  of  a  plaintiff  to  have  an  action 
tried  in  another  county  than  that  in  which 
the  defendant  has  his  residence  is  exception- 
al, and,  if  the  plaintiff  would  claim  such 
right,  he  must  bring  himself  within  the 
terms  of  the  exception.  Section  392,  Code 
Civ.  Proa,  provides  that  an  action  to  re- 
cover a  penalty  imposed  by  statute  shall  be 
tried  in  the  county  where  the  cause  of  action 
arose;  but  it  was  held  in  Ah  Fong  v.  Sternes, 
79  Cal.  30,  21  Pac.  381,  that  If,  in  such  an 
action,  the  complaint  is  so  ambiguous  that  It 
might  be  held  to  include  a  claim  for  other 
damages,  or  as  stating  another  cause  of 
action,  the  defendant  is  entitled  to  have  the 
place  of  trial  changed  to  the  county  of  Ids 
residence,  the  court  saying:  "It  is  the  plain- 
tiff's own  doing  if  the  complaint  be  so 
drawn.  He  cannot  deprive  the  defendant; 
of  his  right  to  a  change  of  venue  by  the  ad- 
dition of  something  to  his  complaint  If 
this  were  not  the  rule,  it  would  be  very 
easy  for  a  plaintiff  to  defeat  the  defendant's 
right  In  the  matter.    All  that  plaintiff  would 
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have  to  do  would  be  to  add  another  cause 
of  action  to  his  complaint  It  need  not  be 
a  genuine  cause  of  action,  and  it  would  not 
matter  whether  the  two  causes  of  action  were 
properly  united  or  not  for  the  defendant 
could  not  compel  their  separation  by  de- 
murrer before  moving  for  a  change  of  venue, 
because  he  Is  required  to  take  his  proceed- 
ings for  such  change  at  the  time  of  answer- 
ing or  demurring."  In  Smith  v.  Smith,  88 
Cal.  576,  26  Paa  356,  It  was  held  that  if, 
in  an  action  affecting  the  title  to  real  estate, 
the  plaintiff  also  included  in  his  complaint 
a  personal  action  against  the  defendant  the 
defendant  was  entitled  to  have  the  action 
tried  in  the  county  of  his  residence.  In 
Sayward  v.  Houghton,  82  Cal.  628,  23  Pac. 
120,  It  was  held  that  the  plaintiff  could  not 
deprive  the  defendant  of  this  right  by  mere- 
ly joining  with  him,  as  defendants  In  the 
action,  residents  of  the  county  in  which  the 
action  is  brought,  against  whom  no  cause 
of  action  was  stated,  or  from  whom  no  re- 
lief was  demanded.  The  same  rule  was  laid 
down  in  Machine  Co.  v.  Cole,  62  Cal.  318; 
McKenzle  v.  Barling,  101  Cal.  461,  36  Pac.  8; 
Bailey  v.  Cox,  102  Cal.  333,  36  Pac.  650. 

In  the  original  complaint  herein  one  Frank 
A.  Stevens  was  made  a  codefendant  with 
the  appellants,  but  the  only  allegation  with 
reference  to  him  in  the  complaint  Is  that  he 
"at  all  times  was  and  is  a  San  Diego  corres- 
pondent of  said  newspaper,  residing  in  said 
county  of  San  Diego";  and  It  is  recited  in 
the  bill  of  exceptions  that  the  amended 
complaint  is  "in  the  same  form  as  the  orig- 
inal complaint  save  and  except  that  Leon- 
ard Goodwin  was  substituted  as  a  defend- 
ant in  said  action  In  place  of  Frank  A. 
Stevens."  It  appears  from  the  affidavit  of 
Otis  that  Goodwin  resides  in  the  state  of 
Nebraska;  but  whether  this  is  to  be  re- 
garded as  referring  merely  to  the  date  of 
the  affidavit  as  claimed  by  the  respondent, 
Is  immaterial,  since  the  above  allegation  in 
the  complaint  in  no  respect  connects  him 
with  the  plaintiff's  cause  of  action,  any  more 
than  if  it  had  been  alleged  that  he  was  a 
subscriber  to  the  paper;  and,  as  Goodwin 
has  never  been  served  with  the  summons 
or  appeared  In  the  action,  the  motion  of  the 
defendants  must  be  tested  upon  other 
grounds  than  that  of  his  having  been  named 
as  a  party  defendant  Sayward  v.  Hough- 
ton, supra;  McKenzle  v.  Barling,  supra. 
Upon  the  complaint  as  It  stood  by  this 
amendment,  the  motion  of  the  defendants 
should  therefore  have  been  granted. 

It  Is  claimed,  however,  by  the  respondent 
that  inasmuch  as,  subsequent  to  the  making 
of  this  motion,  the  complaint  was  further 
amended  under  an  order  of  the  court  by 
which  the  corporation  became  the  sole  de- 
fendant, the  plaintiff  has  the  same  right  by 
virtue  of  the  foregoing  section  of  the  con- 
stitution, to  have  the  cause  tried  In  the 
county  of  San  Diego  as  If  the  action  had 
been  originally  brought  against  the  corpora- 
Digitized  by  GooQle 


CaL)     •  BANK  OP  ESCONDIDO  v.  SUPERIOR  COURT. 


211 


tlon  alone.  Whether  the  Times- Mirror  Com- 
pany would  hare  been  entitled  to  have  the 
place  of  trial  changed  to  Los  Angeles  coun- 
ty if  the  plaintiff,  in  amending  her  complaint 
as  "of  course,"  under  section  472,  Code  Civ. 
Proc.,  had  left  out  all  the  other  defendants, 
need  not  be  considered.  See,  however, 
Buell  v.  Dodge.  57  Cal.  645.  In  making 
that  amendment,  she  retained  both  of  the 
appellants  in  the  case,  and  sought  from  the 
court  an  order  granting  leave  to  further 
amend  the  complaint  by  dismissing  Otis 
and  Gibson  from  the  action  after  the  ap- 
pellants had  made  the  present  motion.  This 
was  a  step  In  the  proceedings  which  re- 
quired judicial  action  to  determine  whether 
It  should  be  permitted,  and  which  could 
be  taken  only  after  the  order  of  the  court 
to  that  effect  had  been  made.  The  motion 
therefor  was  made  to  the  court,  and,  al- 
though resisted  by  the  appellants,  was  grant- 
ed by  an  order  entered  in  its  minutes. 
When  the  defendants  made  their  motion 
to  change  the  place  of  trial,  it  was  the  duty 
of  the  court  to  act  upon  that  motion,  and 
either  grant  or  deny  it  before  taking  any 
other  judicial  action  In  the  case.  In  Heald 
v.  Hendy,  65  Cal.  331,  4  Pac.  27,  It  was  held 
that  the  court  could  not  postpone  action  upon 
the  motion  until  after  an  answer  was  filed, 
and  the  plaintiff  had  an  opportunity  to  make 
a  cross  motion  for  the  convenience  of  wit- 
nesses. And  in  Hennessy  v.  NIcol  (Cal.)  38 
Pac  649,  where  a  motion  for  alimony  had 
been  made  prior  to  the  appearance  of  the 
defendant,  and  where  upon  his  appearance 
a  motion  was  made  by  him  for  a  change  of 
the  place  of  trial,  It  was  held  that  the  plain- 
tiff had  no  right  to  have  the  motion  for 
alimony  first  heard,  and  that  the  court  had 
no  authority  to  postpone  the  hearing  of  the 
defendant's  motion  until  after  a  compliance 
with  its  order  for  the  payment  of  alimony. 
The  statute  requires  the  motion  to  be  made 
"at  the  time"  the  defendant  appears  and 
answers  or  demurs.  If  he  does  not  then 
make  the  motion,  he  Is  not  entitled  to  make 
It  at  any  subsequent  stage  of  the  proceed- 
ings, even  though  the  condition  of  the  case 
may  be  such  that,  if  It  could  be  then  made, 
It  would  be  granted.  Machine  Co.  v.  Cole, 
supra.  This  necessarily  Implies  that  the  mo- 
tion must  be  made  and  determined  by  the 
court  before  It  can  hear  or  determine  any 
other  motion  in  the  case.  If  the  defendants 
are  entitled  to  have  their  motion  granted, 
they  are  entitled  to  have  every  motion  or 
proceeding  in  the  case  heard  before  the  su- 
perior courtv  of  the  county  of  their  resi- 
dence. After  the  motion  for  a  change  of  the 
place  of  trial  had  been  made,  it  was  not  com- 
petent for  the  court  to  entertain  or  make 
an  order  for  the  amendment  of  the  com- 
plaint In  the  matter  of  parties,  any  more 
than  in  the  matter  of  substantive  averments. 
If,  upon  the  case  as  it  was  then  presented, 
the  defendants  were  entitled  to  have  their 
Qiotion  granted,  they  are  entitled  to  have 


all  Judicial  action  in  the  cause  determined 
in  the  superior  court  of  their  own  county. 
Whether  the  plaintiff  is  desirous  to  amend 
his. complaint  so  as  to  obviate  the  objections 
that  have  been  pointed  out  by  demurrer,  or 
in  other  respects  that  may  render  it  impervi- 
ous to  attack,  If  such  amendment  can  be 
made  only  upon  the  leave  of  the  court,  he 
must  wait  until  after  the  case  has  been 
transferred,  and  make  his  application  to  that 
tribunal.  This  motion  intercepted  all  judi- 
cial action  in  the  case,  and  suspended  the 
power  of  the  court  to  act  upon  any  other 
question  until  it  had  been  determined.  Ah 
Fong  v.  Sternes,  supra. 

The  action  of  the  plaintiff  was  not  taken 
in  accordance  with  section  581,  Code  Civ. 
Proc.,  as  suggested  in  the  brief  in  behalf  of 
the  respondent.  Under  the  first  subdivision 
of  that  section,  an  "action"  may  be  dis- 
missed by  the  plaintiff  upon  the  "payment  or 
costs,"  if  it  is  made  "by  entry  in  the  clerk's 
register";  but,  until  a  judgment  of  dismis- 
sal is  entered,  the  action  is  still  pending 
against  the  defendant.  Page  v.  Page,  77 
Cal.  83.  19  Pac.  183.  None  of  the  steps  pre- 
scribed by  this  section  were  taken  in  the 
present  case.  Instead  thereof,  the  court 
made  an  order  directing  the  plaintiff  to 
amend  her  complaint  The  order  is  reversed 

We  concur:  McFARLAND,  J.;  GA 
ROUTTE,  J.;  TEMPLE,  J.;  VAN  FLEET. 
J.;  HENSIIAW,  J. 


(106  Cal.  «> 

BANK  OF  ESCONDIDO  v.  SUPERIOR 
COURT  OF  SAN  DIEGO.   (No.  19,- 
48G.) 

(Supreme  Court  of  California.   Jan.  31,  189.~>.> 

Appeal  Bond— Jositficatiow  bt  Sureties— 
Estoppel  to  Object. 

Where  notice  is  Riven  to  the  defendant 
that  sureties  on  plaintiff's  appeal  bond  will  jo* 
tify  before  a  justice  at  a  specified  time,  defend 
ant  by  not  then  appearing,  waives  the  rljfht 
assert  that  there  is  no  justification,  though  ov 
of  the  sureties  previously  withdrew  from  th. 
undertaking. 

In  bank. 

Certiorari,  upon  relation  of  the  Bank  of 
Escondido,  to  review  the  superior  court  of 
San  Diego's  dismissal  of  an  appeal,  brought 
on  the  ground  of  Its  lack  of  jurisdiction. 
Dismissed. 

D.  L.  Withlngton,  for  petitioner. 


HENSHAW,  J.  One  W.  C.  Smith,  ag- 
grieved at  an  adverse  judgment  of  the  jus- 
tice's court  in  an  action  wherein  he  was 
plaintiff  and  the  Bank  of  Escondido  defend 
ant,  gave  notice  of  appeal  to  the  superior 
court,  and  in  due  time  filed  the  requisite  un- 
dertaking. Two  days  thereafter  one  of  the 
sureties  left  with  the  justice  a  written  no 
tice  of  withdrawal  from  the  appeal  bond, 
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and  the  justice  informed  Smith's  attorney 
of  the  action  of  the  surety.  On  February 
5th,  within  the  five  days  limited  by  law,  the 
attorney  of  the  bank  excepted  to  the  suf- 
ficiency of  the  sureties;  on  February '6th 
notice  was  given  by  Smith  that  the  sureties 
would  Justify  before  the  justice  at  2  o'clock 
p.  m.  of  February  7th.  At  the  time  appoint- 
ed, Smith's  attorney  and  the  two  sureties 
were  present,  as  the  respondent  claims  and 
as  the  justice  seemingly  understood,  for  the 
declared  purpose  of  justifying.  The  Bank 
of  Escondido  was  not  represented.  Its  at- 
torney failed  to  appear,  and  no  continuance 
was  sought.  No  examination  of  the  sure- 
ties was  held.  The  justice  declared  that 
they  were  satisfactory,  and  that  he  believed 
them  sufficient  In  his  docket  the  record  of 
the  proceedings  appears  as  follows:  "Plain- 
tiff, by  his  attorney,  A.  H.  Clency,  appeared 
at  2  p.  m.  Sureties  present  Defendant  did 
not  appear.  *  *  *  The  papers,  together 
with  transcript  and  bond  as  approved,  trans- 
mitted to  clerk  of  superior  court."  In  the 
superior  court  the  bank  of  Escondido  moved 
to  dismiss  the  appeal,  upon  the  ground  of 
the  lack  of  jurisdiction  of  that  court  The 
motion  was  denied,  the  court  retained  the 
action,  and  the  bank  sued  out  this  writ  of 
review. 

Whether  or  not  the  surety  Nightingale  had 
the  absolute  right  to  withdraw  from  the  un- 
dertaking, whether  he  was  present  In  the 
justice's  court  for  the  purpose  of  justifying, 
as  understood  by  the  justice  and  claimed  by 
the  respondent  or  merely  because  his  office 
was  in  the  court  room  of  the  justice,  as  tes- 
tified to  by  the  surety  and  contended  by  pe- 
titioner, are  questions  whose  decision  is  un- 
necessary to  this  determination;  for  it  clear- 
ly appears  that  petitioner,  by  his  own  laches, 
is  estopped  from  asserting  that  there  was 
no  justification.  The  justification  of  sure- 
ties has  Its  origin  in  the  fear  of  the  except- 
ant that  the  surety  may  not  be  financially 
able  to  respond  upon  a  breach  of  the  obli- 
gation, and  its  object  as  was  said  in  Stark 
v.  Barrett  15  Cal.  364,  is,  to  afford  the  ad- 
verse party  an  opportunity  to  test  by  per- 
sonal examination  the  responsibility  of  the 
sureties.  The  justification  itself  is  the  proof 
by  the  surety  of  his  adequate  pecuniary  abil- 
ity. At  common  law.  In  the  case  of  special 
bail,  where  exception  was  taken  to  the  sure- 
ties, they  appeared  for  justification  either  in 
person  or  by  affidavit  If  in  person,  and 
there  was  no  opposition  by  counsel,  they 
justified,  as  a  matter  of  course,  by  swearing 
that  they  were  housekeepers  or  household- 
ers, and  respectively  worth  double  the  sum 
sworn  to  after  all  their  debts  and  demands 
were  paid.  If  by  affidavit,  as  when  they  re- 
sided at  a  distance,  their  affidavits  to  like 
effect  were  read  as  their  justification.  1 
Tidd,  Prac.  (3d  Ed.)  p.  227.  Under  our  prac- 
tice, this  showing  is  made  before  presenta- 
tion of  the  bond  by  affidavit  of  the  sureties 
(Code  Civ.  Proc.  5  1057);  and  a  prima  facie 


justification  is  thus  established  which  may 
be  overcome  at  the  instance  and  by  the  ex- 
amination of  the  exceptant  But  where  no 
counter  showing  is  made  against  the  suffi- 
ciency of  the  sureties,  justification  will  be 
deemed  complete.  The  prima  facie,  showing 
by  affidavit,  says  Mr.  Abbott,  "serves  as  Jus- 
tification in  case  no  exception  is  taken."  1 
Abb.  New  Prac.  &  Forms,  p.  482.  The  jus- 
tification, then,  is  a  right  accorded  to  the  ad- 
verse party,  which  he  may  either  waive  ex- 
pressly or  be  debarred  from  asserting,  un- 
der the  well-settled  rules  of  estoppel.  Thus, 
in  Blair  v.  Hamilton,  32  Cal.  53,  where  the 
justice  refused  to  swear  the  sureties  In  justi- 
fication, saying  that  both  he  and  the  ex- 
ceptant knew  them  to  be  good,  to  which  the 
exceptant  assented,  saying  that  he  only 
served  the  notice  because  his  attorney  di- 
rected him  to  do  so,  this  court  said:  "That 
the  facts  show  a  waiver  on  the  part  of  the 
defendant  (exceptant)  of  a  justification  on 
the  part  of  the  sureties  does  not  admit  of 
argument  To  hold  otherwise  would  enable 
the  defendant  to  take  advantage  of  his  own 
wrong.  Nor  does  the  capacity  of  the  de- 
fendant to  make  the  waiver  admit  of  de- 
bate." But  while  the  waiver  may  be  ex- 
press, as  in  Blair  v.  Hamilton,  supra,  it  may 
also  arise  through  laches.  The  rule  here  is 
thus  laid  down:  "In  case  of  nonappearance 
on  the  part  of  the  exceptant,  the  party  giv- 
ing the  undertaking  may  either  rest  on  the 
default  as  a  waiver  of  the  exception,  *  •  • 
or  he  may  produce  his  sureties  and  take  a 
formal  approval."  1  Abb.  New  Prac  & 
Forms,  485.  And  In  Ballard  v.  Ballard,  18 
N.  Y.  492,  the  court  say:  "The  respondent 
or  his  attorney  must  be  in  attendance  be- 
fore the  judge  when  the  bail  appear,  or  he 
must  necessarily  lose  the  benefit  of  his  ex- 
ception. •  •  *  The  presumption  of  waiv- 
er arises  solely  from  the  conduct  of  the  re- 
spondent hi  omitting  to  appear  before  the 
Judge." 

Nor  is  petitioner's  cause  aided  by  his  con- 
tention that  the  surety  Nightingale  had 
withdrawn  from  the  undertaking,  and  that 
respondent's  failure  to  procure  a  new  surety 
rendered  the  appeal  void.  Nightingale  was 
actually  present  at  the  time  appointed  for 
justification.  Whether  present  for  the  pur- 
pose of  Justification  or  not  was  a  fact  pre- 
sented to  the  superior  court,  and  there  de- 
termined upon  conflicting  evidence.  That 
determination  is  not  here  subject  to  review. 
Buckley  v.  Superior  Court,  96  Cal.  119,  31 
Pac.  8;  History  Co.  v.  Light  97  CaL  56,  31 
Pac.  627.  Moreover,  had  petitioner  per- 
formed his  duty  by  attending  at  the  time 
set  and  making  it  appear  that  Nightingale 
would  not  or  could  not  justify,  respondent 
would  have  been  entitled  to  provide  another 
and  sufficient  surety  in  his  place  (Code  Civ. 
Proc.  ■§  978);  and  thus  is  presented  an  addi- 
tional reason  for  the  application  of  the  rule 
of  waiver.  Wherefore  the  relief  prayed  for 
is  denied,  and  the  writ  dismissed. 
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We  concur:  GAROUTTE,  J.;  VAX 
FLEET,  J.;  TEMPLE,  J.;  McFARLAND, 
J.;  HARRISON,  J. 
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KRUGER  v.  LIFE  &  ANNUITY  ASS'N  et  al. 

(No.  15,837.) 
(Supreme  Court  of  California.  Feb.  13,  1805.) 

Action  against  Endowmest  Association— State 
Treasurer  as  Party— Libs  on  Fund 
Deposited  with  Treasurer. 

1.  In  an  action  on  a  coupon  of  an  endow- 
ment association,  wherein  plaintiff  makes  the 
state  treasurer  a  party  defendant,  and  claims 
a  lien  upon  the  $5,000  deposited  by  the  asso- 
ciation with  him  as  required  by  Act  March  19, 
1891,  the  defense  that  there  are  other  coupons 
maturing  at  the  same  time,  and  that  such  fund 
is  not  sufficient  to  pay  the  coupons  in  full,  must 
be  set  up  by  answer. 

2.  An  action  against  an  endowment  associa- 
tion, in  which  plaintiff,  claiming  a  lien  on  the 
fund  deposited  by  the  association  with  the  state 
treasurer,  as  provided  by  Act  March  19,  1891, 
makes  said  treasurer  a  party  defendant,  is  not 
an  action  against  the  state. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  coun- 
ty; W.  E.  Green,  Judge. 

Action  by  Mary  Kruger  against  the  Life 
&  Annuity  Association  and  J.  R.  McDon- 
ald, treasurer  of  the  state  of  California. 
From  a  judgment  for  the  plaintiff,  defend- 
ant McDonald  appeals.  Affirmed. 

Atty.  Gen.  Hart,  for  appellant  Otto  Turn 
Suden,  for  respondent. 

BELCHER,  C.  The  plaintiff  was  admitted 
to  membership  in  the  defendant  corporation 
on  the  26th  day  of  February,  1886.  A  cer- 
tificate of  membership  was  then  issued  to 
her,  by  which  it  was  stipulated  and  agreed 
that,  "if  the  said  Mary  Kruger  shall  fully 
comply  with  the  laws  and  regulations  of 
said  association,  and  shall  pay  to  said  as- 
sociation the  annual  dues,  at  the  rate  of  $2 
for  each  $1,000  benefit  provided  by  this  cer- 
tificate, and  shall  pay  within  thirty  days 
after  notification  each  assessment  made  and 
levied  by  said  association,  in  accordance 
with  its  by-laws,  she  shall  be  entitled  to  a 
benefit  of  ten  thousand  dollars,  to  be  paid 
In  five  equal  installments  or  endowments, 
at  periods  as  follows,  to  wit:  First  endow- 
ment, April  26,  1893,"  etc.  Attached  to  the 
certificate  were  endowment  coupons,  the 
first  of  which  stated  "that  Mary  Kruger  Is 
entitled  to  receive  the  sum  of  two  thousand 
dollars  as  the  first  payment  of  her  endow- 
ment certificate,"  etc.,  "on  April  26,  1893." 
After  the  maturity  of  the  said  first  coupon, 
plaintiff  presented  the  same  to  the  defend- 
ant corporation,  at  its  office,  and  demanded 
payment  of  the  amount  due  thereon,  but 
payment  was  refused.  She  thereupon  com- 
menced this  action,  alleging,  among  other 
things,  that  she  had  duly  kept  and  perform- 
ed all  the  conditions  of  the  said  contract 
to  be  by  her  kept  and  performed;  that  on 
the  27th  day  of  April,  1893,  the  said  cor- 


poration had,  and  ever  since  has  had,  a  sum 
of  money  in  its  beneficiary,  coupon,  endow- 
ment, and  reserve  funds  fully  sufficient  to 
pay  the  demand  and  claim  of  the  plaintiff, 
and  that  it  then  and  ever  since  has  had  on 
deposit  with  the  state  treasurer  of  the  state 
of  California,  hi  bonds  and  securities,  an 
amount  equivalent  to  the  sum  of  $5,000,  as 
required  by  section  2  of  an  act  of  the  legis- 
lature of  this  state  entitled  "An  act  relative 
to  life,  health,  accident  and  annuity  or  en- 
dowment insurance  on  the  assessment  plan, 
etc.,  approved  March  19,  1891";  and  also 
that,  prior  to  the  commencement  of  the  ac- 
tion, plaintiff  served  notice  in  writing  upon 
J.  R.  McDonald,  state  treasurer,  of  her  said 
claim,  and  the  denial  of  all  liability  there- 
for by  said  corporation,  and  that  she  claim- 
ed a  Hen  upon  the  funds,  property,  or  mon- 
eys deposited  with  said  treasurer  as  pro- 
vided by  section  4  of  the  said  act  of  March 
19,  1891.  The  prayer  was  for  judgment 
against  the  defendant  corporation  for  the 
sum  of  $2,000,  with  interest  and  costs,  and 
that  the  sum  adjudged  to  be  due  be  decreed 
to  be  a  Hen  upon  any  funds,  property,  mon- 
eys, bonds,  or  securities  belonging  to  said 
corporation,  and  in  the  hands  or  possession 
of  the  state  treasurer,  and  that  the  said  lien 
be  foreclosed,  etc.  The  defendant  corpora- 
tion demurred  to  the  complaint  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  and  the  de- 
fendant McDonald  demurred  to  it  on  the 
same  ground,  and  the  further  ground  "that 
the  court  has  no  jurisdiction  of  the  person 
of  the  defendant,  J.  R.  McDonald,  state 
treasurer."  The  demurrers  were  overruled, 
and  thereupon  the  corporation  answered; 
aUeging  that  the  plaintiff  had  not  complied 
with  Its  laws  and  regulations  in  certain 
specified  respects,  and  was  therefore  not  en- 
titled to  the  payment  of  the  sum  of  money 
claimed  by.  her,  nor  of  any  sum  whatever. 
The  case  was  tried,  and  the  court  found  the 
facts  in  favor  of  the  plaintiff,  and  rendered 
judgment  and  decree  for  the  sum  found  due, 
as  prayed  for.  From  this  judgment  and  de- 
cree the  defendant  McDonald  alone  appeals, 
and  his  only  contention  Is  that  the  court 
erred  in  overruling  his  demurrer. 

It  Is  claimed  for  appellant  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  because  under  sec- 
tion 2  of  the  act  of  March  19,  1891  (St  1891, 
p.  126),  the  funds  In  his  possession  were 
held  by  him  In  trust  for  all  the  contract 
holders  of  the  corporation  defendant,  and 
were  not  to  be  delivered  by  him  to  any  one 
contract  holder,  to  the  exclusion  of  the  oth- 
ers, but  should  be  divided  equally  among 
them  all,  and  that  the  complaint  should 
have  shown  the  right  of  the  plaintiff  to  par- 
ticipate in  the  trust  fund,  and  the  propor- 
tionate share  of  the  fund  to  which  she  was 
entitled.  In  support  of  this  position,  counsel 
cite  the  case  of  Perpoli  v.  Grand  Lodge,  102 
CaL  592,  36  Pac  936.  In  that  case  it  was 
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held  that,  In  a  mutual  benefit  society,  in 
which  a  special  fund  Is  created  for  the  bene- 
fit of  members  of  a  certain  class,  to  whom 
endowment  coupons  have  been  issued,  one 
of  the  holders  of  such  coupons  is  not  en- 
titled to  recover  the  entire  amount  of  his 
coupon,  to  the  exclusion  of  members  of  the 
same  class  with  himself,  where  the  fund  is 
insufficient  to  pay  all  of  the  coupons  matur- 
ing at  the  same  time,  but  In  such  case  the 
fund  should  be  divided  equally  between  all 
the  holders  of  such  maturing  coupons,  and 
the  plaintiff  should  recover  only  his  propor- 
tionate part  of  such  fund,  and  that  the  fact 
that  other  beneficiaries  of  the  same  class 
are  not  parties  to  the  action,  and  are  not 
before  the  court,  assessing  In  their  own 
names  their  right  to  participate  In  the  fund, 
does  not  affect  the  right  of  the  plaintiff  to 
recover  more  than  his  proportionate  share, 
but  that  the  defendant,  as  trustee  of  the 
fund,  may  assert  their  rights  for  them,  and 
resist  plaintiffs  right  to  recover  more  than 
tils  proportionate  share  of  such  fund.  The 
case  cited  Is  not  in  point,  for  the  reason  that 
here  It  doss  not  appear  that  there  were  any 
other  contract  holders  having  coupons  ma- 
turing at  the  same  time,  nor.  If  there  were, 
that  the  trust  fund  was  not  sufficient  to 
pay  all  the  coupons  In  full.  If,  however, 
there  were  other  claimants  whose  rights  de- 
fendants were  authorized  to  assert,  they 
should  have  set  up  the  facts  by  answer,  as 
they  were  in  position  to  know  them,  and 
the  plaintiff  was  not  The  answer  filed  in- 
terposes no  such  defense,  and  the  appellant 
cannot,  therefore,  avail  himself  of  It  on  his 
demurrer. 

In  support  of  the  demurrer,  upon  the 
ground  that  the  court  bad  no  jurisdiction  of 
the  person  of  appellant,  as  state  treasurer, 
it  is  claimed  that  "the  action  is  really 
against  the  state,  and  not  against  the  state 
treasurer,  and  no  authority  has  been  given 
by  the  legislature  to  private  parties  to  sue 
the  state  in  such  actions."  This  claim  has 
no  support  in  law  or  reason.  The  statute 
(Act  March  19,  1891)  requires  that  bonds  or 
securities  of  the  value  of  $5,000  shall  be 
placed  with  the  state  treasurer,  and  be  held 
by  him  in  trust  for  the  contract  holders  of 
the  corporation,  and  in  section  4  it  provides: 
"Unless  the  contract  shall  have  been  invali- 
dated by  fraud  or  by  breach  of  its  condi- 
tions, the  corporation  shall  be  obligated  to 
pay  the  beneficiary  the  amount  or  amounts 
specified  in  its  contract  at  the  time  or  times 
therein  named,  and  such  indebtedness  shall 
be  a  lien  upon  all  the  property  of  such  cor- 
poration." Under  these  provisions  the  ap- 
pellant was  simply  the  custodian  of  the  se- 
curities placed  In  his  possession,  holding 
them  in  trust  for  the  plaintiff  and  other 
claimants,  if  there  were  such,  and  the  in- 
debtedness to  plaintiff  was  a  lien  upon  them. 
The  state  had  no  property  or  Interest  In  the 
said  securities.  But  the  plaintiff,  having  a 
lien  upon  them  for  the  payment  of  the  in- 


debtedness to  her,  had  a  right  to  have  that 
lien  enforced,  and  to  make  the  appellant,  as 
such  custodian,  a  party  to  the  action.  The 
demurrer  was  properly  overruled,  and  the 
Judgment  should  b«"  affirmed. 

We  concur:  VANCLIEF,  C;  8EARLS,  G. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is  af- 
firmed. 

(106  Cal.  96> 

F.  A.  HIHN  CO.  v.  FLECKNER.  (No.  16,- 
814.) 1 

(Supreme  Court  of  California.   Feb.  13,  1895.) 
Ejectment — Sufficiency  of  Evidence— Title  is 
Piointiff— Defendant's  Possession— 
Rents  and  Profits. 

1.  Where  the  complaint  in  ejectment  al- 
leged that  the  plaintiff  was  seised  in  fee  of  the 
premises,  and  that  defendant  was  in  the  unlaw- 
ful and  wrongful  possession  thereof,  and  wrong- 
fully withheld  the  possession  from  plaintiff,  and 
defendant  denied  merely  that  his  possession  and 
withholding  were  wrongful  and  unlawful,  it  was 
proper  to  find  for  plaintiff. 

2.  Where  the  defendant  in  ejectment  offered 
no  evidence,  it  was  not  error  for  the  court  not 
to  make  a  finding  upon  the  character  of  his  pos- 
session. 

3.  Where  defendant  did  not  deny  plaintiff's 
allegation  as  to  the  amount  of  the  rents  and 
profits,  and  the  complaint  failed  to  allege  that 
defendant  had  been  in  possession  for  any  length 
of  time  before  suit,  it  was  proper  to  indude  in 
the  damages  the  value  of  the  rents  and  profits 
from  the  commencement  of  the  suit  to  the  ren- 
dition of  judgment. 

Department  1.  Appeal  from  superior 
court,  Santa  Cruz  county;  J.  H.  Logan, 
Judge. 

Ejectment  by  the  F.  A.  Hihn  Company 
against  William  Fleckner.  Finding  for 
plaintiff,  and  from  an  order  denying  a  new 
trial  defendant  appeals.  Affirmed. 

J.  H.  Skirm  and  Z.  N.  Goldsby,  for  appel- 
lant.   Charles  B.  Younger,  for  respondent. 

HARRISON,  J.  Ejectment  Appeal  from 
an  order  denying  defendant's  motion  for  a 
new  trial. 

1.  The  complaint  alleges  that  the  plaintiff 
is  seised  In  fee  simple  of  the  demanded 
premises,  and  that  the  defendant  is  in  the 
unlawful  and  wrongful  possession  thereof, 
and  wrongfully  withholds  the  possession 
from  the  plaintiff.  The  defendant  does  not 
deny  the  seisin  of  the  plaintiff  or  the  pos- 
session by  himself,  but  denies  that  his  pos- 
session and  withholding  are  wrongful  or  un- 
lawful. Upon  these  admissions  the  court 
correctly  found,  as  a  conclusion  of  law,  that 
the  plaintiff  is  entitled  to  recover  the  pos- 
session of  the  land  from  the  defendant. 
Payne  v.  Treadwell,  16  Cal.  221.  If  the  de- 
fendant would  claim  the  right  to  retain  the 
possession,  this  is  an  affirmative  defense, 
which  it  was  Incumbent  upon  him  to  estab- 
lish. Id.  As  it  appears  from  the  record 
that  he  did  not  offer  any  evidence  at  the 
trial,  the  failure  of  the  court  to  make  a 

Rehearing  denied. 
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finding  upon  the  character  of  his  possession 
does  not  constitute  error.  Wlnslow  t.  Goh- 
ransen,  88  Cal.  460,  26  Pac  504. 

2.  The  allegation  In  the  complaint  that  the 
rents  and  profits  of  the  land  are  of  the  value 
of  $36  per  year  Is  not  denied.  The  action 
was  commenced  September  1,  1803;  and  the 
court  rendered  Its  Judgment  February  8, 
1804,  awarding  the'  plaintiff  $15  for  dam- 
ages, "estimated  by  the  value  of  the  rents 
and  profits  of  said  land  during  the  detention 
and  withholding  from  plaintiff  by  defend- 
ant" As  there  was  no  Issue  upon  the  value 
of  the  rents  and  profits,  the  damage  to  the 
plaintiff  was  determined  by  a  computation 
of  this  value  during  the  withholding  of  the 
land  by  the  defendant  The  denial  in  the 
answer  that  the  plaintiff  had  been  damaged 
by  such  withholding  made  no  Issue  of  fact. 
In  view  of  the  admission  regarding  the  value 
of  the  rents  and  profits,  and  was  only  the 
denial  of  a  legal  conclusion.  The  complaint 
does  not  allege  that  the  defendant  had  been 
In  possession  for  any  length  of  time  prior  to 
the  commencement  of  the  action,  but  the 
court  was  authorized  to  Include  In  Its  Judg- 
ment for  damages  the  value  of  the  rents  and 
profits  from  the  commencement  of  the  action 
down  to  the  time  of  rendering  Judgment. 
Love  v.  Shartzer,  31  Cal.  487. 

The  order  is  affirmed. 

We  concur:  GAROUTTB,  J.;  VAN  FLEET, 
J. 


UM  Cal.  64) 

CRANE  v.  PACIFIC  BANK.   (No.  15,803.)  i 

(Supreme  Court  of  California.   Feb.  5,  1805.) 

Baxk  Commissioners'  Act— Proceedings  bt  At- 
tob.net  gkseral  —  findino  of  insoltenct — 
Effect  oh  Attachment  Prbviooslt  Levied— 
Evidence— Record  in  Former  Pbockkui.no. 

1.  The  bank  commissioners'  act  (St  1877- 
78  p.  740,  as  amended  by  St.  1887,  p.  90  et  seq.) 
provides  that  the  board  of  bank  commissioners 
may  examine  into  the  solvency  of  any  bank,  and 
if  it  finds  that  the  bank  is  violating  its  charter  or 
the  laws  of  the  state,  or  is  in  an  unsafe  condi- 
tion, it  may  order  the  bank  to  discontinue  its 
unsafe  practices,  and,  on  its  refusal,  the  attor- 
ney general  may  commence  suit  to  enjoin  the 
transaction  of  further  business;  and  that  if  the 
court  finds  that  the  business  is  carried  on  in  an 
unsafe  manner,  and  that  the  bank  is  insolvent, 
he  shall  grant  the  injunction,  and  direct  the 
commissioners  to  take  such  proceedings  against 
the  bank  "as  may  be  decided  upon  by  its  cred- 
itors." Held,  that  the  act  was  intended  for  the 
equal  benefit  of  all  creditors,  and  that  no  attach- 
ment can  be  levied  on  the  assets  of  a'  bank  aft- 
er the  date  of  its  insolvency,  as  decreed  in  pro- 
ceedings under  the  act. 

2.  On  motion  to  dissolve  an  attachment  lev- 
led  on  the  assets  of  a  bank,  the  pleadings  and 
decree  in  a  former  proceeding  under  the  bank 
commissioners'  act  wherein  such  bank  was  ad- 
judged to  have  been  insolvent  at  a  time  prior 
to  the  levy  of  the  writ  are  admissible  in  proof 
of  insolvency,  and  the  decree  is  conclusive  for 
all  the  purposes  of  the  act 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 

1  Rehearing  denied. 


of  San  Francisco;  J.  C  B.  Hebbard,  Judge. 

Action  by  H.  It.  Crane  against  the  Pacific 
Bank  to  recover  money  deposited  with  de- 
fendant Plaintiff  sued  out  an  attachment 
and,  from  an  order  dissolving  the  writ  ap- 
peals. Affirmed. 

A  Barnard,  Thoa.  V.  Cator,  and  W.  EL 
Hutton,  for  appellant  Sawyer  &  Burnett 
for  respondent 

HAYNES,  0.  Appeal  from  an  order  dis- 
solving an  attachment  On  the  10th  day  of 
August  1893,  the  plaintiff  brought  his  ac- 
tion in  the  superior  court  of  the  city  and 
county  of  San  Francisco  to  recover  from  the 
defendant  a  banking  corporation,  a  certain 
sum  alleged  to  have  been  deposited  with  it 
as  a  commercial  deposit  and  on  the  same 
day  procured  a  writ  of  attachment  to  issue 
in  said  action,  and  which  was  on  the  same 
day  levied  upon  assets  of  said  bank  suffi- 
cient to  cover  his  claim.  On  November  17, 
1893,  the  defendant  served  upon  plaintiff  no- 
tice of  a  motion  to  dissolve  said  attachment, 
"upon  the  ground  that  the  attachment  was 
improperly  Issued  and  levied,  and  on  the 
ground  that  said  attachment  is  dissolved  by 
operation  of  law,  by  reason  of  the  transac- 
tion of  unsafe  business  and  the  Insolvency 
and  suspension  of  business  by  said  Pacific 
Bank,  defendant  prior  to  the  issuance  of  said 
attachment,  and  by  reason  of  the  judgment 
of  said  superior  court,  duly  made  and  enter- 
ed, that  it  was  unsafe  for  said  bank  to  con- 
tinue business,  and  that  said  bank  was  iu 
solvent  and  enjoining  said  bank  from  trans 
acting  business."  Said  motion  was  based 
upon  affidavits  served  therewith,  and  upon 
the  records  and  papers  in  said  superior  court' 
In  the  action  entitled:  "The  People,  etc.,  v. 
Pacific  Bank.  No.  42,863."  The  affidavit  of 
A.  Gerberdlng  read  in  support  of  said  motion 
shows,  in  substance,  the  following  facts*. 
That  from  January  5,  1891,  he  was  a  mem- 
ber of  the  state  board  of  bank  commission- 
ers; that  the  defendant  was  incorporated  in 
1863,  under  an  act  of  the  legislature  en- 
titled "An  act  to  provide  for  the  formation 
of  corporations  for  the  accumulation  and  In- 
vestment of  funds  and  savings,"  approved 
April  11,  1862,  under  the  name  and  style  of 
the  Pacific  Accumulation  &  Loan  Com- 
pany, with  a  capital  stock  of  91,000,000; 
that  in  1866  the  name  of  said  corporation 
was  changed  to  that  of  the  Pacific  Bank,  un- 
der an  act  of  the  legislature  approved  March 
81,  1866,  authorizing  It  to  change  Its  name; 
that  said  corporation  closed  its  doors  for 
business,  and  wholly  suspended  payment  of 
its  debts,  dues,  and  liabilities,  on  the  23d 
day  of  June,  1893,  and  has  not  since  resumed 
payment;  that  on  said  last- mentioned  day 
said  bank  held  In  trust  for  persons,  partner- 
ships, and  corporations  an  aggregate  fund 
amounting  to  about  $1,868,041.45;  that  prior 
to  said  last-mentioned  day,  said  bank  com- 
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missloners  examined  said  bank,  and  found 
that  it  had  been  guilty  of  a  violation  of  law 
in  conducting  business  contrary  to  its  arti- 
cles of  incorporation  in  an  unsafe  manner, 
and  so  as  to  seriously  jeopardize  the  capital, 
property,  and  business  of  the  bank,  and 
thereupon  directed  it,  by  an  order  addressed 
to  it,  to  discontinue  such  illegal  and  unsafe 
practices,  and  to  conform  to  the  require- 
ments of  its  charter,  but  that  the  bank  re- 
fused and  neglected  to  comply  with  said  or- 
der; that  on  said  23d  day  of  June,  1893,  the 
indebtedness  of  said  bank  was  largely  in 
excess  of  the  reasonable  and  actual  value 
of  its  assets;  that  the  entire  capital  stock, 
together  with  the  surplus,  had  become  com- 
pletely exhausted,  and  that  the  directors  and 
stockholders  neglected  and  refused  to  pay  in 
said  depleted  stock,  or  any  part  of  it,  and 
"that  on  said  23d  day  of  June,  1893,  said 
Pacific  Bank  was  wholly  insolvent  and  re- 
mains so  insolvent";  that  the  commissioners 
reported  the  condition  of  the  bank  to  the  at- 
torney general,  as  required  by  law;  that 
said  attorney  general  commenced  an  action 
in  the  superior  court  on  the  14th  day  of  Oc- 
tober, 1893,  entitled,  "The  People  of  the 
State  of  California  v.  The  Pacific  Bank,  a 
Corporation,  et  al.,"  In  which  action  it  was 
decreed  on  November  3,  1893,  that  said  bank 
was  insolvent,  etc.,  and  enjoining  it  and  its 
officers  from  transacting  any  further  busi- 
ness. The  complaint  in  said  action  of  Peo- 
ple v.  Pacific  Bank  alleged  substantially 
the  facts  stated  in  the  foregoing  affidavit  of 
Mr.  Gerberdlng,  and,  in  addition,  specified 
particular  acts  of  mismanagement  and  of 
losses  sustained  by  the  bank,  and  its  insol- 
vency. The  answer  of  the  bank  in  that  case 
denied  all  acts  of  fraud  and  mismanage- 
ment, admitted  its  Insolvency,  and  alleged 
that  the  interest  of  the  creditors  and  stock- 
holders required  that  the  bank  should  be 
enjoined  from  the  transaction  of  any  further 
business,  and  that  its  business  and  affairs 
should  be  closed  under  the  provisions  of 
the  bank  commissioners'  act.  This  answer,  It 
was  further  alleged,  was  duly  authorized  by 
vote  of  the  board  of  directors. 

Appellant  excepted  to  the  reading  of  the 
said  complaint,  answer,  and  decree  in  sup- 
port of  said  motion,  upon  the  ground  that 
he  was  not  a  party  to  said  action,  and  was 
not  bound  by  the  proceedings  therein.  The 
affidavits  read  by  appellant  In  opposition 
to  the  motion  did  not  deny  that  the  Pacific 
Bank  was  insolvent  on  the  23d  day  of  June, 
1893,  which  was  prior  to  the  issuance  of 
the  attachment,  nor  that  said  bank  was  in- 
corporated under  the  act  of  18G2,  providing 
for  the  formation  of  corporations  "for  the 
accumulation  and  investment  of  funds  and 
savings"  (St  1862,  p.  199),  but  alleged  that 
it  conducted  the  business  of  a  commercial 
bank,  and  no  other,  and  advertised  and  held 
itself  out  as  "the  oldest  chartered  commer- 
cial bank  on  the  Pacific  coast";   that  the 


claim  upon  which  his  attachment  issued  was 
a  balance  due  him  upon,  an  ordinary  com- 
mercial deposj:  and  upon  these  facts  ap- 
pellant contends  that  the  property  and  as- 
sets of  the  bank  were  properly  subject  to  at- 
tachment, and  that  the  court  erred  In  dis- 
solving it;  while  counsel  for  respondent  con- 
tend (1)  that  the  Pacific  Bank  Is  a  savings 
bank;  that  the  act  of  18C2,  under  which  It 
was  organized,  declared  that  "the  capital 
stock  and  assets  of  the  corporation  shall  be  a 
security  to  depositors  who  are  not  stock- 
holders," and  that  such  security  is  sufficient 
to  prevent  an  attachment  under  section  538 
of  the  Code  of  Civil  Procedure;  and  (2)  that, 
at  the  time  respondent  moved  to  dissolve  the 
attachment,  the  bank  was  in  liquidation  un- 
der the  bank  commissioners'  act,  and  that  the 
judgment  of  the  superior  court  in  the  case 
of  People  ex  rel.  Bank  Commissioners  v.  Pa- 
cific Bank,  rendered  November  3,  1893, 
related  back  to  the  time  the  bank  became 
insolvent,  viz.  June  23,  1893,  which  was 
prior  to  the  attachment. 

Whether  the  Pacific  Bank  should  be  held 
to  have  been  a  commercial  bank  or  a  savings 
bank  is  an  important  question,  in  some  as- 
pects affecting  the  settlement  and  adjust- 
ment of  its  affairs;  but,  so  far  as  this  appeal 
is  concerned,  I  think  it  immaterial,  and 
therefore  not  necessary  to  be  considered  or 
decided;  for  if  it  were  beyond  doubt  or 
question  that  it  not  only  conducted  its  busi- 
ness as  a  commercial  bank,  but  was  char- 
tered as  such,  I  think  the  attachment  was 
properly  dissolved.  Under  the  act  creating 
a  board  of  bank  commissioners,  and  prescrib- 
ing their  duties  and  powers  (St.  1877-78,  p. 
740),  and  the  amendments  thereof  (St.  1887, 
p.  90),  the  state  not  only  requires  all  banks, 
including  commercial  as  well  as  savings 
banks,  to  report  twice  each  year,  under  oath, 
to  said  board,  their  financial  condition,  but 
through  said  board  exercises  the  high  pre- 
rogative power  of  visitation  without  notice, 
and  of  making  an  independent  examination 
of  its  books,  papers,  bonds,  and  all  securi- 
ties, "to  ascertain  the  condition  of  every 
such  corporation,  its  solvency,  its  ability  to 
falfill  all  its  obligations  and  report  Its  con- 
dition to  the  attorney  general  as  soon  as 
practicable  after  such  examination."  St 
1887,  p.  91,  8  4.  Section  11  of  said  act  as 
amended  (St  1887,  p.  91),  further  prescribing 
the  powers  and  duties  of  said  board  and  of 
the  attorney  general,  and  the  mode  of  liqui- 
dation of  Insolvent  banking  corporations,  is 
quoted  in  full  In  People  v.  Superior  Court 
of  City  and  County  of  San  Francisco,  100 
Cal.,  at  pages  111-114,  and  34  Pac,  at  pages 
493  and  494.  and  need  not  be  Inserted  here. 
It  will  there  be  seen  that  if  the  commissioners 
find  that  the  bank  has  been  violating  its'  char- 
ter or  the  law,  or  is  conducting  its  business  In 
an  unsafe  manner,  they  shall  by  order  direct 
the  bank  to  discontinue  such  practices;  and 
If  the  bank  refuses  to  comply  with  such  or- 
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der,  and  If  It  shall  appear  to  the  commission- 
ers that  It  Is  unsafe  for  such  bank  to  continue 
to  transact  business,  they  shall  notify  the 
attorney  general  of  such  fact,  who,  after  ex- 
amination, in  his  discretion  may  commence 
suit  to  enjoin  and  prohibit  the  transaction 
of  any  further  business;  and  if  the  court  is 
of  opinion  that  it  is  unsafe  for  the  parties  in- 
terested, or  for  such  corporation,  to  continue 
to  transact  business,  and  that  such  corpora- 
tion is  Insolvent,  he  shall  grant  the  Injunc- 
tion, and  direct  the  bank  commissioners  to 
take  such  proceedings  against  such  corpora- 
tion as  may  be  decided  upon  by  Its  credit- 
ors. This  section  further  fixes  the  time 
within  which  liquidation  shall  be  accom- 
plished; that  the  commissioners  shall  have 
a  general  supervisory  control  thereof,  may 
extend  the  time  for  final  settlement,  shall 
designate  the  number  of  oftlcers  and  em- 
ployes necessary  to  close  up  the  business 
of  the  corporation,  and  fix  the  salaries  of 
the  same;  and  Imposes  heavy  penalties,  by 
fine  or  imprisonment,  or  both,  upon  any 
officer  or  employe  of  any  insolvent  corpora- 
tion mentioned  In  the  act  If  they  shall  dis- 
regard or  refuse  to  obey  the  directions  of  the 
bank  commissioners  given  In  accordance 
with  the  provisions  of  the  act 

It  needs  no  argument  to  show  that  the  ex- 
ercise of  the  sovereign  power  of  the  state 
over  such  corporations  In  the  manner  above 
indicated  is  intended  for  the  protection,  not 
only  of  the  stockholders,  but  especially  for 
the  protection  of  depositors  and  all  others 
transacting  business  with  or  through  the 
bank.  In  People  v.  Superior  Court  of  City 
and  County  of  San  Francisco,  supra,  certain 
creditors  of  the  Pacific  Bank,  the  respond- 
ent here,  filed  a  petition  in  insolvency  against 
said  bank,  under  the  insolvent  act  of  1880; 
and  the  case  there  was  an  application  on 
relation  of  the  bank  commissioners  for  a  writ 
of  prohibition  to  prevent  the  superior  court 
from  proceeding  under  the  Insolvent  act 
against  the  bank.  After  quoting  said  section 
11  of  the m bank  commissioners'  act,  the  court 
said:  "We  have  no  doubt  that  this  section 
was  intended  by  the  legislature  to  provide 
for  every  case  involving  the  winding  up  of 
the  business  of  a  banking  corporation,  and 
that  it  necessarily  supersedes  the  provisions 
of  the  Insolvent  act  of  1880  so  far  as  this 
class  of  corporations  is  concerned."  This 
conclusion  was  approved  In  Long  v.  Superior 
Court,  102  Cal.  449,  36  Pac.  807.  The  case 
of  People  v.  Superior  Court  of  City  and 
County  of  San  Francisco,  supra,  seems  to 
me  to  be  conclusive  of  the  question  Involved 
in  this  case.  If  the  bank  commissioners' 
act  operates  to  take  banks  out  of  the  opera- 
tion of  the  insolvency  act,  the  proceedings 
under  which,  though  summary  and  expen- 
sive, result  in  the  equal  distribution  of  Its 
assets  among  its  creditors,  It  Is  equally  clear 
that  it  was  not  Intended  that  the  moment 
a  bank  closed  its  doors  its  assets  should  be 


the  prey  of  the  first  creditors  who  should 
secure  the  Issuance  of  attachments,  and  thus 
permit  its  assets  to  be  converted  into  money 
by  a  still  more  expensive  process,  and  that 
the  proceeds  should  be  applied  to  the  pay- 
ment in  full  of  these  attachments,  leaving 
other  creditors,  who,  by  reason  of  distance 
or  otherwise,  should  not  be  informed  of  the 
bank's  condition,  or  be  able  to  secure  the 
prompt  issuance  of  an  attachment,  wholly 
without  a  right  to  share  in  its  assets.  The 
great  care  and  supervision  exercised  by  the 
state  over  banking  corporations  through  the 
board  of  bank  commissioners  Indicates  a 
different  purpose  than  that  the  commence- 
ment of  proceedings  by  the  state  through  the- 
attorney  general  should  be  a  mere  signal  to 
conveniently  located  creditors  to  absorb  the 
bank's  assets  by  means  of  writs  of  attach- 
ment, to  the  exclusion  of  equally  meritorious 
creditors  less  favorably  located.  The  direc- 
tion of  the  statute  Is  that  If  the  court  should 
be  of  the  opinion  that  it  is  unsafe  for  the  cor- 
poration to  continue  to  transact  such  business, 
and  that  It  is  insolvent,  an  injunction  shall 
be  issued,  and  thereupon  "said  judge  shall 
further  direct  said  commissioners  to  take 
such  proceedings  against  such  corporation  as 
may  be  decided  upon  by  its  creditors";  thus 
clearly  showing  that  the  creditors— all  the 
creditors— are  interested  in  and  affected  by 
the  proceedings  in  liquidation,  and  are  to  be 
equally  protected. 

Appellant  contends,  however,  that  the  right 
of  attachment  Is  a  positive  statutory  right, 
and  that  the  bank  commissioners'  act  makes 
no  provision  for  dissolving  attachments  lev- 
ied before  the  machinery  of  the  act  was  put 
in  motion  by  the  commencement  of  the  ac- 
tion by  the  people.  But,  before  the  attach 
ment  was  levied,  the  bank  had  suspended 
and  closed  Its  doors.  The  affidavits  in  sup- 
port of  the  motion  not  only  state  that  fact, 
but  also  that  it  was  in  fact  Insolvent,  and 
these  facts  are  not  denied.  Under  these  cir- 
cumstances, the  right  of  attachment  did 
not  exist  Section  21  of  said  bank  commis- 
sioners' act  (St  1877-78,  p.  745)  declares  that 
"all  acts  are  hereby  repealed  In  so  far  as 
they  are  inconsistent  with  the  provisions  of 
this  act"  It  requires  no  argument  to  show 
that  the  right  of  attachment  under  the  pro- 
visions of  the  Code  of  Civil  Procedure  is  in- 
consistent with  the  machinery  of  the  bank 
commissioners'  act,  as  well  as  with  its  ob- 
vious purpose  and  Intent  The  state  never  in- 
tended that  after  the  continued  exercise  of  its 
high  prerogative  powers  for  the  safety  of  all 
depositors  and  creditors,  as  well  as  stock- 
holders, Its  purpose  should  be  thwarted  by 
the  seizure  of  the  assets  of  the  bank  by  one 
or  more  creditors,  perchance  through  the 
connivance  of  one  of  Its  officers  or  employes. 
In  the  later  case  of  People's  Home  Sav. 
Bank  v.  Superior  Court  of  City  and  County 
of  San  Francisco,  103  Cal.  27,  36  Pac.  1015, 
a  case  Involving  the  construction  of  the 
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bank  commissioners'  act,  the  court  said: 
"The  attorney  general  Is  authorized  to  pro- 
ceed against  the  corporation  alone,  and  for 
the  sole  purpose,  In  effect,  of  winding  up 
Its  business.  In  other  words,  he  represents 
the  Interests  of  the  people  In  a  matter  of 
public  concern." 

Appellant's  exceptions  to  the  complaint, 
answer,  and  decree  hi  the  case  of  Peo- 
ple r.  Pacific  Bank  cannot  be  sustained.  As 
the  suit  was  by  the  people  under  a  statute 
authorizing  it,  and  for  the  purposes  herein- 
before stated,  the  Judgment  declaring  the 
bank  insolvent  Is  conclusive  for  all  the  pur- 
poses of  the  act,  and  binding  upon  appel- 
lant, so  far  at  least  as  concerns  his  right  to 
maintain  his  attachment;  and  the  pleadings 
were  properly  read,  for  the  purpose  of  show- 
ing that  the  judgment  of  Insolvency  was 
rendered  In  a  case  within  the  statute.  If 
it  were  otherwise,  since  the  affidavit  of  Mr. 
Gerberdlng  that  the  bank  was  In  fact  insol- 
vent on  June  23d,  and  ever  since  remained 
so,  was  not  controverted,  the  order  dissolv- 
ing the  attachment  might  have  been  prop- 
erly sustained  without  the  evidence  except- 
ed to,  and,  If  so,  appellant  was  not  prejudiced 
by  Its  admission.  As  our  conclusion  Is  based 
upon  the  force  and  effect  of  the  bank  com. 
missioners'  act,  and  proceedings  thereunder, 
a  review  of  the  numerous  cases  cited  by  ap- 
pellant which  do  not  refer  to  this  statute 
could  not  be  profitable.  The  order  appealed 
from  should  be  affirmed,  but  without  costs 
to  either  party,  the  parties  having  so  stipu- 
lated. 

We  concur:  VANCLIBP,  C;  SEARLS,  a 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed 
from  Is  affirmed,  without  costs  to  either 
party. 


MURPHY  v.  PACIFIC  BANK.  (No.  15,867.) 
CATOR  v.  SAME.  '  (No.  15,866.)  WAL- 
DKON  v.  SAME.  (No.  15,864.)  PAYNE  v. 
SAME.   (No.  15,865.) 

(Supreme  Court  of  California.   Feb.  5,  1895.) 

Department  2.  Appeals  from  superior  court, 
city  and  county  of  San  Francisco;  J.  C.  B. 
Hebbard.  Judge. 

Separate  actions  by  F.  D.  Murphy.  Thomas 
V.  Gator,  and  others  against  the  Pacific  Bank. 
Plaintiff  in  each  case  sued  out  a  writ  of  attach- 
ment. From  an  order  dissolving  the  writ  in 
each  case,  the  several  plaintiffs  appeal.  Af- 
firmed. 

A.  Barnard,  Thos.  V.  Cator,  and  W.  H. 
Hutton,  for  appellants.  Sawyer  &  Burnett,  for 
respondent. 

PER  CURIAM.  The  appeals  in  these  cases 
are  from  an  order  dissolving  an  attachment, 
and  are  submitted  upon  the  same  record  and 
briefs  as  the  case  of  Crane  v.  Bank  (No.  15,- 
863;  this  day  filed)  30  Pac.  215:  and  upon  the 
authority  of  that  case,  the  facts  in  each  be- 
ing the  same,  the  orders  appealed  from  are  af- 
firmed, without  eosu. 


RTER,  Vol.  80.  (Or. 

(26  Or.  696) 

CRAWFORD  t.  WIST. 
(Supreme  Court  of  Oregon.  Feb.  18, 1805.) 
Notice  or  Appeal. 
A  notice  of  appeal  which  contains  no  oth- 
er description  of  the  judgment  appealed  from 
than  that  It  was  rendered  for  costs  and  dis- 
bursements in  an  action  between  certain  parties 
at  a  specified  term  of  the  circuit  court,  and 
which  does  not  even  state  the  nature  of  the  ac- 
tion, or  contain  any  references  by  the  aid  of 
which  the  particular  judgment  may  be  Identi- 
fied. Is  too  indefinite  and  uncertain,  and  the  ap- 
peal will  be  dismissed. 

Appeal  from  circuit  court,  Tillamook  coun- 
ty; George  H.  Burnett,  Judge. 

Action  by  Robert  Crawford  against  E.  G. 
B.  Wist  for  slander.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Dismissed. 

T.  B.  Handley,  for  appellant  C.  W.  Ful- 
ton, for  respondent. 

PER  CURIAM.  This  is  an  appeal  from  a 
judgment  of  the  circuit  court  of  the  state  of 
Oregon  for  Tillamook  county.  The  notice 
thereof  Is  as  follows:  "In  the  Circuit  Court 
of  the  State  of  Oregon  for  Tillamook  County. 
Robert  Crawford,  Plaintiff  and  Appellant, 
vs.  E.  G.  E.  Wist,  Defendant  and  Respon- 
dent To  E.  G.  E.  Wist  the  Above-Named 
Defendant:  Take  notice  that  the  above- 
named  plaintiff  hereby  appeals  from  the 
judgment  of  the  above-entitled  court  ren- 
dered at  the  August  term  thereof  for  1803, 
in  the  above-entitled  cause,  In  favor  of  de- 
fendant and  against  plaintiff,  for  the  costs 
and  disbursements  of  said  action;  and  on 
said  appeal  plaintiff  will  rely  on  uie  follow- 
ing grounds,  to  wit"  Here  follow  the  as- 
signments of  error.  The  respondent  moves 
to  dismiss  the  appeal  because  the  judgment 
mentioned  in  the  notice  is  not  sufficiently 
described  therein  for  identification.  The 
tendency  of  the  court,  as  indicated  by  recent 
decisions,  is  to  construe  notices  of  appeal 
liberally,  and  hold  them  sufficient  if,  by  fair 
construction  or  reasonable  intendment  the 
court  can  say  that  the  appeal  is  taken  from 
the  judgment  in  a  particular  case.  But  a 
notice  of  appeal  like  the  one  In  question, 
which  contains  no  other  description  of  the 
judgment  than  that  It  was  rendered  for 
costs  and  disbursements  In  an  action  be- 
tween certain  parties,  at  a  specified  term  of 
the  circuit  court,  and  which  does  not  even 
state  the  nature  of  the  action,  or  contain 
any  references  by  the  aid  of  which  the  par- 
ticular judgment  can  be  Identified,  is  mani- 
festly so  indefinite  and  uncertain  that  the 
court  cannot  say  that  the  appeal  was  taken 
in  any  particular  case;  for  a  Judgment  in 
any  case  between  the  same  parties  for  costs 
and  disbursements,  rendered  at  any  time 
during  the  term,  would  satisfy  the  descrip- 
tion in  the  notice.  If,  therefore,  it  be  con- 
ceded that  a  judgment  rendered  on  the  6th 
day  of  September,  1803,  was  rendered  at  the 
August  term  of  the  court— a  fact  which  does 
not  appear  from  the  transcript,- the  other 
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defects  above  mentioned  render  the  notice 
ineffectual  for  the  pnrpose  Intended.  How- 
ever liberal  a  rule  we  may  be  Inclined  to 
adopt  In  the  construction  of  notices  of  ap- 
peal, we  cannot  dispense  with  such  a  notice 
as  will  distinctly  make  known  the  Judgment 
appealed  from.  It  follows  that  the  appeal 
must  be  dismissed,  and  It  Is  so  ordered. 


$6  Kan.  60) 

DODGE  CITY  WATER-SUPPLY  CO. 
CITY  OP  DODGE  CITY. 
(Supreme  Court  of  Kansas.   Feb.  9,  1895.) 
Rsvisw  oh  Appeal— Objections  to  Evidence. 

An  objection  to  the  introduction  of  any 
evidence  on  the  trial,  upon  the  ground  that  the 
petition  does  not  state  facta  sufficient  to  consti- 
tute a  cause  of  action,  raises  only  an  issue  of 
law;  and,  where  such  an  objection  is  sustained, 
a  motion  for  a  new  trial  is  not  necessary  to  re- 
view such  decision. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Ford  county;  A 
J.  Abbott,  Judge. 

Action  by  the  Dodge  City  Water-Supply 
Company  against  the  city  of  Dodge  City. 
There  was  a  judgment  for  defendant,  and 
from  an  order  denying  a  new  trial  plaintiff 
brings  error.  Affirmed. 

M.  W.  Sutton,  for  plaintiff  In  error.  W.  E. 
Hendricks,  for  defendant  in  error. 

JOHNSTON,  J.  The  Dodge  City  Water- 
Supply  Company  brought  an  action  against 
the  city  of  Dodge  City  to  recover  for  water 
supplied  to  the  city,  and  also  for  the  costs 
of  relaying  water  mains  alleged  to  have  been 
made  necessary  by  the  action  of  the  city  In 
trrading  the  streets.  The  petition  was  in  two 
counts,  to  which  answer  was  made  by  the 
city,  after  which  a  reply  was  filed  by  the 
company.  Upon  the  Issues  thus  joined,  the 
cause  came  on  for  trial;  and  when  the  jury 
was  Impaneled  and  sworn,  and  the  plaintiff 
bad  called  Its  first  witness,  the  defendant 
objected  to  the  introduction  of  any  testimony 
by  plaintiff  under  the  petition,  for  the  rea- 
son that  It  did  not  in  either  of  the  counts 
state  facts  sufficient  to  constitute  a  cause  of 
action.  This  objection  was  sustained  by  the 
court,  and  the  plaintiff  then,  in  open  court, 
announced  that  It  declined  to  further  prose- 
cute the  action.  Thereupon  the  court  dis- 
charged the  Jury,  and  rendered  judgment  dis- 
missing the  action,  at  the  costs  of  the  plaintiff. 
Within  three  days  thereafter,  the  plaintiff 
tiled  Its  written  motion  for  a  new  trial,  alleg- 
ing, as  a  reason,  that  the  ruling  of  the  court 
la  rejecting  all  testimony  was  contrary  to 
law.  The  motion  for  a  new  trial  was  not 
beard  until  the  succeeding  term  of  court, 
when,  on  motion  of  the  defendant,  it  was 
stricken  from  the  files,  upon  the  ground  that 
the  motion  was  improper  and  unauthorized. 

The  only  question  presented  for  review 
arises  upon  the  ruling  of  the  court  refusing 
to  entertain  the  motion  for  a  new  trial  Was 


such  a  motion  authorized  or  necessary  to  a 

review?  A  new  trial  Is  only  authorized  at 
the  end  of  a  trial  for  the  purpose  of  re-ex 
amining  an  Issue  of  fact  in  the  same  court 
Civ.  Code,  8  300.  The  objection  to  the  In- 
troduction of  any  evidence  raised  no  Issue 
of  fact,  and  Is  not  an  uncommon  method  of 
challenging  the  sufficiency  of  a  petition. 
When  the  objection  was  made,  the  trial  court 
was  simply  called  upon  to  determine  whether 
the  petition  contained  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  objection  to 
the  sufficiency  of  a  petition  upon  that  ground 
may  be  taken  advantage  of  by  demurrer,  or 
by  an  objection  to  the  introduction  of  evi- 
dence on  the  trial  Civ.  Code,  5  91;  Brown 
v.  Smelting  Co.,  32  Kan.  528,  4  Pac.  1013. 
The  issue  raised  by  the  objection  was  one  of 
law,  and  In  the  case  of  Ritchie  v.  Railroad 
Co.  (Kan.)  39  Pac.  718,  it  was  held  that  a 
motion  for  a  new  trial  Is  not  necessary 
to  'the  review  of  a  decision  determining  au 
Issue  of  law.  Following  the  rule  there  laid 
down,  no  error  was  committed  by  the  court 
in  declining  to  consider  the  motion  for  a  new 
trial,  and  In  striking  the  same  from  the  files. 
The  judgment  of  the  district  court  will  be 
affirmed.    All  the  justices  concurring. 

(54  Kan.  683) 

STATE  v.  ROGERS. 

(Supreme  Court  of  Kansas.  Feb.  9,  1895.) 

Burglary— Breaking  into  Courthouse— Compe- 
tency of  Jcrors—  Change  of  Venus— 
Admissions  as  Evidence. 

1.  A  building  occupied  as  a  courthouse,  in 
which  valuable  records  and  papers  belonging 
to  the  county  art  kept  and  deposited,  may  be 
the  subject  of  the  crime  of  burglary  in  the  sec- 
ond degree,  and  is  included  within  the  term 
"other  building"  in  paragraph  2195  of  the 
General  Statutes  of  1889. 

2.  Under  the  facts  disclosed  by  their  exam- 
inations, this  court  finds  no  error  in  the  action 
of  the  trial  court  in  overruling  the  challenges 
to  jurors. 

3.  An  application  for  a  change  of  venue 
having  been  made,  and  a  very  large  number  of 
affidavits  having  been  introduced  on  each  sidr 
with  reference  to  the  existence  of  prejudice  iu 
the  minds  of  the  people  of  the  county  against 
the  defendant,  and  the  finding  of  the  court  on 
such  application  denying  the  change  of  venue 
being  supported  by  ample  evidence,  this  court 
will  not  reverse  its  ruling  merely  because  there 
is  evidence  tending  to  prove  the  grounds  of  the 
defendant's  apnlication. 

4.  The  admissions  or  confessions  of  an  al- 
leged co-conspirator  with  the  defendant  in  the 
commission  of  crime,  made  after  the  offense  had 
been  fully  consummated,  and  the  criminal  de- 
sign fully  carried  out,  are  inadmissible  on  the 
separate  trial  of  the  defendant  for  any  purpose. 
Johnston,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Harvey  coun- 
ty; F.  L.  Martin,  Judge. 

George  W.  Rogers,  convicted  of  burglary, 
appeals.  Reversed. 

O'Bryan  &  Gordon,  T.  B.  Wall,  and  Wll- 
lard  Kline,  for  appellant  John  T.  Little, 
Atty.  Gen.,  and  C.  E.  Branlne,  for  the  State. 
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ALLEN,  J.  The  defendant,  George  W. 
Rogers,  and  George  H.  Shirley,  were  jointly 
charged  In  two  counts  with  the  crime  of 
burglary.  The  first  count  charged  the  fe- 
lonious breaking  and  entering  a  building  be- 
longing to  Philip  Bretch  and  others,  oc- 
cupied by  Harvey  county  as  a  courthouse, 
in  which  were  kept  and  deposited  the  books 
and  records  of  Harvey  county,  with  the  in- 
tent to  steal  said  books  and  records.  The 
second  count  differs  from  the  first  only  in 
that  it  charges  that  the  breaking  was  with 
the  Intent  to  set  fire  to,  burn,  and  destroy 
said  books  and  records.  The  defendant  was 
convicted  on  the  second  count,  and  sen- 
tenced to  confinement  in  the  penitentiary  for 
the  term  of  five  years.  From  this  convic- 
tion and  sentence  he  appeals.  Various  er- 
rors are  assigned,  which  will  be  considered 
in  the  order  of  their  statement  in  the  ap- 
pellant's brief. 

A  motion  was  made  to  quash  the  Informa- 
tion, on  the  ground,  among  others,  that  it 
does  not  state  a  public  offense.  The  par- 
ticular objection  Is  that  a  courthouse,  in 
which  public  records  are  kept,  is  not  such  a 
building  as  is  meant  by  the  statute  defining 
the  crime  of  burglary  in  the  second  de- 
gree. The  information  is  based  on  the  pro- 
visions of  paragraph  2195  of  the  General 
Statutes  of  1889,  which  reads  as  follows: 
"Every  person  who  shall  be  convicted  of 
breaking  and  entering  in  the  night  time: 
First,  any  building  within  the  curtilage  of  a 
dwelling  house,  -but  not  forming  a  part 
thereof;  or,  second,  any  shop,  store,  booth, 
tent,  warehouse  or  other  building,  or  any 
boat  or  vessel,  In  which  there  shall  be  at  the 
time  some  human  being,  or  any  goods, 
wares  or  merchandise,  or  other  valuable 
thing,  kept  or  deposited,  with  intent  to  steal 
or  commit  any  felony  therein,  shall,  on  con- 
viction, be  adjudged  guilty  of  burglary  in 
the  second  degree."  It  is  said  that  the 
terra  "other  buildings"  must  be  held  to  re- 
fer to  buildings  of  the  same  general  char- 
acter as  those  specifically  mentioned,  and" 
that  the  phrase  "or  other  valuable  thing" 
really  means  no  more  than  goods,  wares,  or 
merchandise.  It  is  argued  that  a  courthouse 
and  the  records  therein  are  public  property, 
of  a  character  altogether  dissimilar  from 
private  stores,  warehouses,  and  their  con- 
tents; that  in  another  section  of  the  statute, 
defining  the  crime  of  arson,  public  buildings 
are  specifically  mentioned;  and  that  their 
omission  from  this  section  indicates  that  the 
legislature  did  not  Intend  that  they  should 
be  included  under  the  general  term  "other 
buildings."  Numerous  cases  are  cited  in 
support  of  this  contention;  among  others, 
that  of  People  v.  Richards,  108  N.  Y.  137.  15 
N.  E.  371.  That  was  a  prosecution  for  break- 
ing and  entering  a  structure  for  the  per- 
manent interment  of  the  dead,  built  above 
ground.  While  there  is  some  language  used 
In  the  opinion  of  the  court  which  gives  sup- 
port  to  the  appellant's   position   in  this 


case,  the  decision,  after  all,  is  to  the 
effect  that  a  place  of  burial  for  the 
dead,  even  though  'built  above  the  ground, 
and  costly,  Is  not  included  within  the  stat- 
ute. The  fact  is  commented  on  that  it  was 
"really  nothing  more  than  a  grave  above 
ground,"  and  the  court  expressly  restricted 
the  decision  to  the  case  presented.  While 
we  are  satisfied  with  the  reasoning  of  the 
court  as  applied  to  that  case,  we  do  not 
regard  it  as  decisive  of  the  one  now  pre- 
sented. To  constitute  burglary  under  the 
second  clause  of  the  paragraph  under  con- 
sideration, there  must  be  a  breaking  and 
entering  in  the  nighttime  of  a  building, 
booth,  or  tent;  there  must  be  a  human  be- 
ing therein,  or  goods,  wares,  or  merchan- 
dise, or  other  valuable  thing,  must  be  kept 
or  deposited  therein;  and  the  breaking  must 
have  been  with  the  Intent  to  steal  or  com- 
mit a  felony.  The  crime  of  burglary  in  the 
first  degree  can  only  be  committed  in  ft 
dwelling  house.  By  another  section  of  the 
statute,  station  houses,  depots,  ticket  of- 
fices, passenger  coaches,  baggage,  freight, 
and  express  cars,  cabooses,  and  other  rail- 
way carriages,  are  also  declared  subjects  of 
burglary.  The  building  entered  in  this  case 
was  the  property  of  private  Individuals, 
though  occupied  by  the  public  That  It  was 
a  "building,"  within  the  usual  and  ordinary 
meaning  of  the  word,  Is  perfectly  clear.  Are 
the  books  and  records  kept  and  deposited  in 
it  things  of  value?  They  are  certainly  so, 
and  of  very  great  value.  The  place  where 
the  crime  Is  alleged  to  have  been  committed, 
then,  falls  clearly  within  the  terms  of  the 
statute.  If  excluded,  It  must  be  by  con- 
struction, only  permissible  where  the  spirit 
of  the  enactment  Is  such  that  It  can  safely 
be  said  that  It  was  not  intended  to  be  in- 
cluded by  the  legislature.  We  think  the 
legislature  Intended  to  include  buildings  of 
other  classes  than  those  specifically  men- 
tioned. We  are  very  clear  that  banks,  of- 
fices, and  buildings  used  for  many  other 
purposes  are  within  the  protection  of  the 
statute,  if  valuable  things  are  kept  In  them. 
Churches  were  subject  to  burglary,  even  at 
common  law.  We  perceive  no  good  reason 
why  the  legislature  should  not  and  has  not 
extended  the  same  protection  to  public  as 
to  private  property.  The  term  "other  build- 
ings" has  been  held  to  include  a  saloon 
building  (State  v.  Comstock,  20  Kan.  650); 
a  granary  (State  v.  Gronlng,  33  Kan.  18,  5 
Pac.  44C);  a  buggy  house  (State  v.  Garrison, 
52  Kan.  180,  34  Pac.  751);  a  stable  (Orrell 
v.  People,  94  111.  45G);  a  railroad  ticket  of- 
fice (People  v.  Young,  05  Cal.  225,  3  Pac. 
813);  a  railroad  depot,  under  a  statute  pass- 
ed before  such  a  thing  was  known  in  the 
state  (State  v.  Bishop,  51  Vt  287).  We 
think  the  objection  to  the  information  not 
well  taken. 

2.  The  challenges  to  Jurors  were  properly 
overruled.  While  the  very  adroit  examina- 
tion of  jurors  by  the  counsel  for  defendant 
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elicited  answers  to  the  effect  that  the  jurors 
liad  formed  opinions  based  on  the  action  of 
the  justice  of  the  peace  in  holding  the  defend- 
ant for  trial,  and  the  information  sworn  to 
by  the  prosecuting  attorney,  on  further  exam- 
ination by  the  court  it  was  made  clear  that 
the  jurors  had  no  settled  opinions  disquali- 
fying them  to  sit  in  the  case. 

3.  An  application  was  made  for  a  change 
of  venue,  on  the  ground  of  prejudice  of  the 
Inhabitants  of  Harvey  county  agalns*t  the  de- 
fendant In  support  of  this  application,  a 
large  number  of  affidavits  were  offered  on 
the  part  of  the  defendant  tending  to  show 
many  expressions  of  opinion  against  the  de- 
fendant On  the  other  hand,  a  very  large 
number  of  affidavits  was  offered  by  the  state 
tending  to  show  that  expressions  of  belief  in 
the  guilt  of  the  defendant  were  not  general. 
The  case,  as  presented  to  us,  Is  one  of  a  dis- 
puted fact;  namely,  whether  or  not  the  peo- 
ple of  Harvey  county  were  generally  preju- 
diced against  the  defendant.  On  the  evi- 
dence before  us,  perhaps  the  trial  court  might 
with  propriety  have  granted  a  change  of 
venue.  Possibly  the  expense  to  the  county 
might  not  have  been  greatly  increased  by  so 
doing,  and  a  trial  in  another  county  might 
possibly  have  been  preferable.  We  cannot 
say,  however,  that  the  court  erred  in  its  con- 
clusions. The  commission  of  any  grave  crime 
Invariably  attracts  the  attention  of,  and  ex- 
cites comments  from,  the  citizens.  Crimes 
ere  prosecuted  by  the  state  because  they  are 
offenses  against  the  whole  public,  and  the 
whole  public  Is  always  interested  in  the  pun- 
ishment of  violators  of  the  Criminal  Code. 
It  does  not  follow,  however,  that  there  Is  any 
tendency  or  disposition  to  punish  the  Inno- 
cent. The  fact  that  the  crime  was  charged 
to  have  been  committed  against  public  prop- 
erty does  not  necessarily  prejudice  the  de- 
fendant, and  is  not  of  itself  ground  for  a 
change  of  venue.  State  v.  Read,  49  Iowa,  85; 
Phillips  v.  State,  29  Ga.  105;  Com.  v.  Dela- 
mater.  145  Pa.  St.  210,  22  Atl.  1098. 

4.  The  fourth  assignment  of  error  is  with 
reference  to  the  introduction  and  rejection  of 
testimony.  In  order  to  understand  the  ques- 
tions presented,  it  is  necessary  to  give  a  sum- 
mary of  the  principal  evidence  offered  at  the 
trial.  It  was  not  claimed  that  Rogers  was 
personally  present  at  the  time  the  register's 
office  was  broken  into  and  the  records  burned. 
The  theory  of  the  prosecution  was  that  Rog- 
ers, who  owned  a  set  of  abstracts  of  the 
records  In  the  register's  office,  procured  his 
codefendant,  George  H.  Shirley,  to  employ 
others  to  do  the  deed.  Rogers  alone  was  on 
trial  in  this  case.  The  state  first  offered  evi- 
dence showing  that  a  burglary  had  been  com- 
mitted by  breaking  into  the  building  occupied 
as  a  courthouse;  that  a  hole  had  been  made 
through  the  wall  into  the  vault  in  which  the 
records  were  kept;  that  the  record  books 
were  pulled  down,  and  piled  on  the  floor  of 
the  vault,  saturated  with  kerosene  oil,  set  on 


fire,  some  of  the  books  wholly  consumed,  and 
others  more  or  less  injured. 

J.  B.  Smith,  called  by  the  state,  testified 
that  he  was  a  barkeeper  for  Clark  Fierce, 
who  kept  a  joint  in  the  second  story  of  a 
building  belonging  to  the  defendant,  Rogers. 
On  the  same  floor  of  this  building  was  a 
bedroom  occupied  by  Shirley.  The  regular 
hours  of  work  of  the  witness  were  from  3 
o'clock  In  the  afternoon  till  i'Z  o'clock  at  night. 
The  records  were  burned  on  the  night  of 
March  23,  1893.  The  witness  testified  that, 
by  direction  of  Shirley,  he  quit  work  at  11 
o'clock  on  the  nights  of  the  22d  and  23d  of 
March,  leaving  the  room  in  charge  of  Shirley; 
that  he  had  never  before  or  after  that  time 
been  discharged  from  his  duties  before  the 
regular  hour;  that  he  returned  to  the  joint 
about  7  or  half  past  7  in  the  morning;  that 
he  went  upstairs,  and  found  the  door  locked, 
then  went  to  Tyson's  restaurant,  got  the  key 
from  Clark  Fierce,  and  went  up  into  the 
joint;  that  he  there  found  on  the  table  some 
hop-tea  bottles,  scraps  of  bologna,  and  a  sack 
of  sandwiches  ina  sitting  room,  in  front  of  and 
connected  with  the  room  in  which  the  joint 
was  kept.  The  witness  further  testified  that 
during  the  few  days  prior  to  the  23d  he  had 
noticed  three  strange  men  around  there, 
whom  he  described.  The  bedroom  occupied 
by  Shirley  had  a  door  opening  Into  the  sit- 
ting room.  One  Thomas  B.  Carroll  was  then 
called  as  a  witness,  and  testified  that  he  came 
to  Newton  about  the  10th  or  12th  of  March, 
in  company  with  one  James  Martin;  that  he 
'  went  to  the  house  of  Joe  Miller,  where  he 
found  Mrs.  Miller  and  Shirley;  that  he  asked 
for  Mr.  Miller,  and  was  told  by  Shirley  that 
he  was  not  at  home;  that,  as  they  started 
away,  Shirley  came  out,  and  they  made  an 
appointment  to  meet  at  the  Clark  Hotel  that 
evening;  that  they  did  meet,  and  had  a  con- 
versation, which  ended  by  making  an  ap- 
pointment to  meet  the  next  evening;  that 
they  then  met  according  to  appointment,  and 
that  the  witness  Martin  and  Shirley  went  to 
Shirley's  office;  that  Shirley  there  told  them 
that  he  wanted  them  to  go  to  the  courthouse, 
break  into  the  register's  office,  take  the  books 
off  the  shelves,  pile  them  on  the  floor,  pour 
coal  oil  on  them,  turn  the  gas  on,  and  touch 
It  off  with  a  match;  that  he  was  authorized 
to  pay  $500  for  the  job;  that  Shirley  then 
gave  them  $5  each.  He  states  that  on  Sun- 
day evening  they  again  met  In  front  of  Ty- 
son's restaurant,  and  agreed  to  go  from  there 
to  the  joint,  Shirley  saying  that,  if  the  bar- 
tender was  there,  he  would  send  him  home; 
that  they  went  into  the  joint,  had  a  bottle  of 
whisky,  and  talked  the  matter  over;  that 
Martin  had  been  up  to  the  place,  looked  It 
over,  and  discovered  some  one  living  in  the 
adjoining  building,  and  said  the  job  was 
worth  $1,000  or  $1,500;  that  Shirley  would 
not  consent  to  pay  any  more,  and  said.  '"You 
don't  want  to  let  the  lives  of  two  or  three 
people  stand  In  the  way  of  four  or  five  hun- 
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dred  dollars;"  that  Shirley  provided  a  bot- 
tle of  coal  oil  and  a  gun,  and  wanted  them 
to  wait  until  2  o'clock;  that  they  then  went 
around  in  front  of  Stager's  restaurant,  where 
he  met  a  fellow  he  knew,  whom  he  let  into 
the  secret;  that  this  fellow  was  a  friend  of 
himself  and  Martin,  and  wanted  to  make 
some  money,  and  he  thought  he  would  let  him 
in  on  the  job;  that,  after  parleying  between 
the  three  of  them,  Martin  decided  not  to  have 
anything  to  do  with  it  that  night;  that  they 
took  the  coal  oil  down  the  railroad  track  to- 
wards the  roundhouse,  and  hid  it  under  some 
ties;  that  he  left  Newton  on  the  following 
day,  about  3  or  4  o'clock  In  the  afternoon. 
On  cross-examination,  this  witness  testified 
that  his  business  was  that  of  a  gambler;  that 
he  had  also  done  a  little  "boosting"  (stealing); 
that  he  was  a  thief;  that  Martin  (also  called 
"Riley"  by  the  witness)  was  a  shoplifter; 
that  the  witness  had  done  some  "plugging" 
for  Martin.  In  explanation,  he  said  that 
Martin  was  a  shoplifter,  and  he  had  disposed 
of  some  of  his  goods.  For  the  purpose  of 
corroborating  this  witness,  it  was  shown  by 
two  boys  that  they  found  bottles  of  coal  oil 
under  a  pile  of  railroad  ties,  and  took  them 
to  a  junk  man  to  sell.  G.  O.  Smith  testified 
that  he  was  a  clerk  in  the  restaurant  of  Mr. 
Matthews  In  the  Rogers  building  on  the  lower 
floor,  under  the  joint  before  mentioned;  that 
he  went  to  work  at  7  o'clock  on  the  night  of 
the  fire,  and  quit  at  7  the  next  morning;  that 
he  saw  Shirley  on  that  night,  first,  at  about 
1  o'clock  in  the  morning,  in  the  restaurant; 
that  he  got  a  lunch,  consisting  of  pie,  sand- 
wiches, meat,  and  took  it  away  with  him; 
that  he  came  into  the  restaurant  again  about 
4  o'clock,  and  was  out  and  in  quite  a  number 
of  times,  and  acted  restless  and  excited;  that 
he  pulled  out  a  large  roll  of  bills,  which  he 
said  was  $400,  which  he  said  he  had  made 
that  night  gambling;  that  at  one  time  he 
came  in,  and  went  through  the  room  "on  a 
kind  of  a  tiptoe,  double-quick  run;  then  he 
came  back  and  went  up  stairs";  that  that 
was  about  4  o'clock  in  the  morning;  that 
about  5  o'clock  the  witness  went  up  stairs, 
and  got  a  bill  changed,  and  there  saw  Clark 
Fierce  and  Shirley  also;  that  Shirley  was 
stooping  over  a  trunk  as  though  in  the  act  of 
packing  something;  that  witness  heard  of  the 
fire  between  half  past  5  and  6  o'clock.  The 
janitor  testified  that  he  went  to  the  court- 
house about  6  o'clock,  opened  the  front  door, 
discovered  the  fire,  got  a  bucket  of  water, 
threw  it  on  the  fire,  and  then  went  and  called 
the  sheriff.  William  Fleming,  a  brakeman, 
testified  that  he  went  to  the  joint  kept  by 
Fierce  between  5  and  6  o'clock  on  the  morn- 
ing of  the  fire,  and  there  saw  Shirley  and 
Fierce,  and  learned  of  the  fire;  that  he  went 
for  the  purpose  of  borrowing  some  money  of 
Shirley;  that  Shirley  appeared  to  be  intoxi- 
cated or  excited.  Edward  Harris  was  then 
called  by  the  state,  and  testified  that  he  came 
to  Newton  from  Wichita,  furnished  by  a  man 


named  Edwards  with  a  little  paper  star,  by 
which  he  was  told  Shirley  would  recognize 
him;  went  into  a  joint  over  a  restaurant, 
where  he  found  several  people,  Shirley  among 
them;  that  he  introduced  himself  to  Shirley 
through  the  star;  that  they  had  a  talk  in 
the  room  in  front  of  the  barroom  after  the 
saloon  was  closed,  about  12  o'clock;  that 
Shirley  then  told  him  and  Edwards  that  he 
wanted  them  to  burn  the  county  records. 
This  witness  then  details  at  length  the  nego- 
tiations between  himself  and  two  other  men, 
whom  he  names  as  English  and  Ripple,  with 
Shirley,  with  reference  to  the  destruction  of 
the  records,  their  final  agreement,  and  the 
manner  In  which  the  work  was  accomplished. 
The  witness  testified  that  he  stood  guard  at 
the  corner  of  the  building  while  the  other 
two  men  did  the  work;  that,  after  it  was  ac- 
complished, they  went  back  to  Shirley's;  that 
he  then  gave  them  $50  a  piece,  and  agreed  to 
meet  them  behind  Fahy's  saloon  in  Wichita, 
and  pay  them  $150  more,  the  balance  of  the 
agreed  price  for  the  work;  that,  when  they 
went  back  to  Shirley's,  they  had  a  kind  of 
lunch  of  sandwiches  and  canned  stuff;  that 
Shirley  afterwards  met  them  in  Wichita,  and 
paid  the  balance  as  agreed.  On  cross-exam- 
ination, this  witness  testified  that  he  was  also 
known  by  the  name  of  Mickey  Slade;  that 
he  had  been  frequently  arrested  for  petty 
crimes;  and  that  he  was  promised  immunity 
from  prosecution  if  he  would  testify  to  the 
facts  within  his  knowledge  In  this  case.  One 
H.  W.  Black  was  then  called  as  a  witness, 
and  testified  that  he  had  lived  in  Wichita  for 
23  years,  and  had  known  George  H.  Shirley 
between  9  and  10  years;  that  Shirley  had 
been  his  tenant:  that  in  February,  1893,  Shirley 
lived  in  one  of  the  witness'  houses  in  Wichita; 
that  on  one  Sunday  witness  went  to  see 
Shirley  about  borrowing  some  money  from 
him:  that,  in  the  course  of  the  conversation, 
Shirley  said  that  he  wanted  some  dirty  work 
done,  and  wanted  to  know  of  the  witness  if 
he  knew  of  any  one  he  could  get  to  do  a 
dirty  job.  Some  time  in  April,  and  after  the 
records  were  burned,  the  witness  was  again 
•at  Shirley's  house,  and  had  a  conversation 
with  him,  in  which  he  states  that  Shirley 
said:  "I  don't  know  whether  I  will  be  pre- 
pared to  let  you  have  it  or  not.  Mr.  Rogers, 
my  partner,  objects  to  loaning  any  money  out 
of  Harvey  county."  "But  he  says:  'Doc,  I 
guess  I  will  let  you  have  it  before  a  great 
while  out  of  my  own,  whether  he  objects  or 
not'"  The  witness  further  testified:  "I 
says:  'George,  did  you  ever  find  your  men 
to  get  that  work  done  you  spoke  of?'  He 
says:  'Yes;  I  got  my  men,  and  the  work  is 
done,  and  the  records  of  Harvey  county  is 
burned,  and  we  have  the  only  abstract  books 
of  that  county.'  He  says:  'By  God,  Doc,  by 
God,  we  have  got  something  equal  to  a  gold 
mine.  Yes,'  he  says,  'better;  a  gold  mine 
might  play  out,  and  this  never  will.' "  The 
witness  Carroll  testified  with  reference  to  ft 
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conversation  with  Shirley  after  this  prosecu- 
tion was  commenced:  "Ho  said,  if  I  would 
go  to  Old  Mexico,  and  write  him  a  letter- 
from  there,  he  would  send  me  $500."  He 
also  testified:  "He  asked  me  what  I  intend- 
ed to  do  in  the  case.  I  told  him  that  I  did 
not  know;  that  Martin  wauted  to  do  what 
was  right  by  him;  but  I  heard  that  Martin 
had  told  him  he  wrote  several  letters  to  Shir- 
ley, and  Shirley  wrote  him  back  an  insult- 
ing reply,  and  he  had  decided  to  take  the 
stand  against  him,  and  testify  against  him." 
R.  H.  Judkins,  sheriff*  of  Harvey  county,  was 
called  and  asked  whether  he  had  a  warrant 
for  Shirley's  arrest  An  objection  to  this 
question  was  sustained.  The  witness  was 
then  asked:  "Do  you  know  where  George 
H.  Shirley  is  now?"  This  was  objected  to, 
but  the  objection  was  overruled,  and  the  wit- 
ness answered,  "I  do  not"  The  other  testi- 
mony offered  by  the  state  bears  mainly  on  the 
relations  of  the  defendants,  Rogers  and  Shir- 
ley, and  on  Rogers'  statements  and  Interest 
in  the  destruction  of  the  records. 

On  the  part  of  the  defendant,  Clark  Fierce 
was  called,  and  testified  that  he  ran  a  busi- 
ness in  a  room  on  the  second  floor  of  the 
Rogers  building;  that  he  stayed  at  home  on 
the  night  of  the  23d  of  March;  that  he  got 
up  at  half  past  5,  came  down  town,  and 
went  to  Tyson's  restaurant,  drank  a  cup  of 
coffee,  then  went  to  his  place  of  business; 
that  he  got  the  key  to  unlock  It  as  had  been 
his  custom,  at  Tyson's  restaurant;  that  Mr. 
Shirley  was  then  in  bed  in  the  front  room, 
where  he  usually  slept;  that  he  stayed  there 
about  an  hour,  for  the  purpose  of  waiting 
on  customers  coming  In  on  the  morning 
trains,  then  locked  up  and  went  to  his  break- 
fast; that  he  did  not  see  J.  B.  Smith  there 
that  morning  before  going  to  his  breakfast: 
and  that  G.  O.  Smith  did  not  come  In  that 
morning  to  get  a  bill  changed:  and  that  he 
did  not  see  Fleming  there  that  morning. 
Objections  were  duly  made  to  the  testimony 
as  to  the  declarations  and  admissions  of  the 
persons  alleged  to  have  been  co-conspirators 
with  the  defendant,  made  both  before  and 
after  tha  commission  of  the  crime.  An  ob- 
jection was  also  made  to  all  the  testimony 
about  what  took  place  between  Shirley,.  Car- 
roll, and  his  fellows,  because  It  appeared 
that  they  abandoned  the  project,  and  did  not 
commit  the  crime.  Much  of  the  testimony 
with  reference  to  the  doings  and  sayings  of 
the  alleged  conspirators  was  admitted  in  ad- 
vance of  any  proof  tending  to  connect  the 
defendant  Rogers,  with  the  crime.  This  al- 
so is  alleged  as  error. 

It  has  sometimes  been  said  that  proof  es- 
tablishing the  conspiracy  must  precede  proof 
of  the  acts  and  declarations  of  a  co-conspira- 
tor. It  is  now  well  settled,  however,  that 
the  order  of  proof  rests  largely  Within  the 
sound  discretion  of  the  trial  judge.  It  often 
happens  that  the  conspiracy  Itself  can  only 
be  proven  by  circumstances,  and.  if  it  is  es- 
tablished by  the  whole  evidence  in  the  case, 


a  conviction  will  not  be  set  aside  merely  be- 
cause of  the  order  in  which  the  testimony 
Is  presented.  Wharf.  Cr.  Ev.  §  608a;  State 
v.  Winner,  17  Kan.  208;  Place  v.  Minister, 
65  N.  Y.  80;  Rice,  Ev.  §  581.  We  think  the 
evidence  of  the  negotiations  of  Shirley  with 
Carroll  and  others  with  reference  to  the 
perpetration  of  the  crime  was  competent  to 
prove  the  guilt  of  Shirley,  as  were  also  his 
inquiries  for  fit  persons  for  such  an  under- 
taking. If  a  conspiracy  already  existed  be- 
tween Shirley  and  Rogers  by  which  Shirley 
undertook  to  find  men  who  would  actually 
perpetrate  the  crime  for  money,  all  his  acts 
in  seeking  instruments  were  done  In  pursu- 
ance of  the  conspiracy,  and  might  properly 
be  proven. 

We  now  come  to  the  most  serious  question 
In  this  case.  The  sheriff,  over  objection, 
was  permitted  to  testify  that  he  did  not 
know  where  George  H.  Shirley  then  was. 
This  could  only  have  been  offered  for  the 
purpose  of  showing  that  Shirley  had  fled, 
and  must  have  been  so  understood  by  the 
jury.  If  the  sheriff  did  not  know  where  he 
was,  and  there  was  no  counter  proof,  the 
presumption  would  be  that  he  was  not  where 
he  could  readily  be  found.  The  witness  Car- 
roll was  permitted  to  state  that  Shirley  told 
him,  after  the  prosecution  was  commenced, 
that  If  he  would  go  to  Old  Mexico,  and  write 
him  a  letter  from  there,  he  would  give  him 
$500.  But  the  most  damaging  testimony  of 
that  class  was  that  of  the  witness  Black  con- 
cerning his  conversation  with  Shirley  at  his 
home  in  Wichita,  after  the  records  were 
burned.  The  statements  testified  to  were 
not  only  an  admission  of  Shirley's  own  guilt 
but  tended  strongly  to  connect  Rogers  with 
the  crime.  In  Whart  Cr.  Ev.  §  000,  it  Is 
said:  "When,  however,  the  common  enter- 
prise Is  at  an  end,  whether  by  accomplish- 
ment or  abandonment  no  one  of  the  con- 
spirators is  permitted,  by  any  subsequent 
act  or  declaration  of  his  own.  to  affect  the 
others.  His  confession,  therefore,  subse- 
quently made,  even  though  by  the  plea  of 
guilty,  Is  not  admissible  in  evidence,  as  such, 
against  any  but  himself.  Even  the  most  sol- 
emn admission  made  by  him  after  the  con- 
spiracy is  at  an  end  is  not  -evidence  against 
his  accomplices.  Nor  can  the  flight  of  one 
conspirator  after  such  time  be  put  in  evi- 
dence against  the  others."  That  the  declara- 
tions or  admissions  of  one  conspirator,  made 
after  the  full  accomplishment  and  termina- 
tion of  the  criminal  design,  cannot  be  intro- 
duced against  a  co-consplrator,  even  for  the 
purpose  of  proving  the  guilt  of  the  party 
making  the  admission,  has  been  fully  recog- 
nized and  declared  by  this  court  in  several 
cases.  In  the  >»se  of  State  v.  Johnson,  40 
Kan.  266,  10  Pac.  740,  Mr.  Justice  Johnston, 
in  delivering  the  opinion  of  the  court  said: 
"To  make  the  declarations  of  one  conspira- 
tor evidence  against  the  others,  they  must 
be  made  in  furtherance  of  the  common  crim- 
inal design.    When  the  conspiracy  has  end- 
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ed,  or  the  crime  Involving,  conspiracy  lias 
been  consummated,  the  admission  of  one,  In 
the  absence  of  the  other  conspirators,  that  he 
and  others  participated  in  the  crime,  Is  a 
mere  narrative  of  a  past  occurrence,  and  can 
affect  only  the  one  who  makes  it"  See,  al- 
so, State  v.  Bogue,  52  Kan.  79.  34  Pac.  410; 
State  v.  Patterson,  52  Kan.  335.  34  Pac.  784. 

It  is  not  seriously  contended  by  counsel 
for  the  state  that  this  evidence  was  admis- 
sible, but  it  is  urged  that  the  error  is  unim- 
portant, because  there  was  an  abundance  of 
competent  evidence  to  show  Shirley's  guilt 
This  is  true.  But  can  we  assume  that  the 
statements  of  Harris,  a  confessed  criminal, 
guilty,  according  to  his  own  statements,  of 
active  participation  in  the  perpetration  of 
this  crime,  were  true?  Can  we  assume  that 
the  jury  gave  credit  to  the  testimony  of  one 
or  of  a  number  of  witnesses,  rather  than  to 
another?  By  what  process  of  reasoning  can 
we  reach  the  conclusion  that  the  conviction 
of  the  defendant  is  really  based  on  the  com- 
petent testimony  rather  than  the  incompe- 
tent? Would  not  the  fact  of  Shirley's  ab- 
sence, shown  by  the  testimony  of  the  sher- 
iff and  the  testimony  of  Black  (who,  so  far 
as  the  record  discloses,  was  a  reputable  wit- 
ness), as  to  the  conversation  with  Shirley, 
In  which  he  confessed  the  crime,  and  boast- 
ed of  the  value  of  the  abstract  books,  be 
likely  to  have  as  much  weight  with  the  jury 
as  an j  other  testimony  In  the  case?  Much 
of  the  testimony  as  to  what  took  place  at 
the  joint  in  the  Rogers  building  was  contra- 
dicted by  Clark  Fierce,  a  witness  for  the  de- 
fendant. We. cannot  say  how  much  of  the 
testimony  of  the  prosecution  on  these  mat- 
ters was  given  credit,  or  how  much  was  dis- 
believed. It  Is  always  the  province  of  the 
jury  to  scrutinize  the  witnesses,  to  observe 
their  manner  of  testifying,  and  to  determine 
how  much  credit  is  to  be  given  to  each,  and 
It  is  especially  so  where  confessed  accom- 
plices and  persons  of  bad  character  are 
placed  on  the  witness  stand.  The  court,  in 
charging  the  jury,  instructed  them  that  the 
testimony  as  to  admissions  made  after  the 
consummation  of  the  crime  could  only  be 
considered  in  determining  the  guilt  of  Shir- 
ley, and  that  the  declarations  of  Shirley  and 
others  could  not  be  considered  for  the  pur- 
pose of  determining  whether  Rogers  was  a 
party  to  the  conspiracy  or  not.  If  Shirley 
had  been  on  trial  also,  the  testimony  as  to 
his  confessions  would  have  been  competent 
as  against  him,  and  the  Instructions  of  the 
court  limiting  the  application  of  the  testi- 
mony to  the  case  against  Shirley  would  have 
been  proper.  But  Shirley  was  not  on  trial, 
and  all  of  these  confessions  were  therefore 
Improperly  received  In  the  flret  Instance,  and 
the  Instructions  of  the  court  did  not  go  to 
the  extent  of  wholly  excluding  them  from 
the  consideration  of  the  jury.  The  error  in 
its  admission,  therefore,  cannot  be  said  to 
have  been  cured  by  the  instructions  of  the 
court.    The  statements  made  In  April  by 


Shirley  to  Black  were  highly  prejudicial  to 
Rogers,  if  true.  The  instruction  of  the  court 
that  the  jury  should  not  consider  them  as 
evidence  tending  to  connect  Rogers  with  the 
conspiracy  could  hardly  have  wholly  effaced 
the  effect  on  the  minds  of  the  jurors  that 
the  declarations  from  the  Hps  of  the  witness- 
es must  have  had  at  the  time.  The  jury 
were  still  left  with  the  erroneous  instruc- 
tion that  all  of  these  admissions  might  be 
considered  for  the  purpose  of  determining 
the  guilt  of  Shirley.  The  danger  of  allow- 
ing such  admissions  to  be  considered  in  evi- 
dence will  be  more  fully  appreciated  when  it 
is  perceived  that  if  the  confessions  of  Shir- 
ley, after  the  crime,  are  competent  evldeuce 
to  prove  his  guilt,  so  also  would  be  the  con- 
fessions of  Harris,  English,  and  Ripple,  who, 
according  to  the  statements  of  Harris,  ac- 
tually perpetrated  the  crime,  as  to  their  con- 
nection with  the  offense.  Would  it  be  con- 
tended that,  if  Harris  had  narrated  to  an- 
other witness  all  of  the  matters  disclosed  in 
his  testimony  in  this  case,  that  witness 
might  have  been  placed  on  the  stand  for  the 
purpose  of  testifying  to  them? 

It  is  apparent,  from  the  very  long  record 
brought  to  this  court,  that  this  trial  was  long 
and  very  expensive  to  the  county.  It  is 
extremely  unfortunate  that  error  should  be 
found  In  the  record,  but  every  man  charged 
with  crime  may  at  his  trial  Insist  on  -the  ob- 
servance of  every  rule  of  law  designed  for 
the  protection  of  the  innocent.  To  counte- 
nance a  disregard  of  any  important  rule  of 
law  Is  to  introduce  confusion,  and  open  the 
door  to  injustice.  We  perceive  no  other  sub- 
stantial error  in  the  record,  but.  for  the  ad- 
mission of  the  Incompetent  testimony  above 
referred  to,  the  judgment  must  be  reversed. 

HORTON,  C.  J.,  concurring. 

JOHNSTON,  J.  (dissenting).  The  princi- 
pal objections  that  were  urged  against  the 
conviction  of  Rogers  have  not  been  sus- 
tained, and  I  am  unable  to  concur  in  the 
conclusion  that  prejudicial  error  was  com- 
mitted in  the  admission  of  testimony.  It 
appears  to  me  that  the  testimony  held  to  be 
objectionable  Is  not  very  material,  since  the 
proof  showing  Shirley's  guilt  was  over- 
whelming. In  fact,  there  seems  to  have 
been  but  little  effort  made  to  shield  him 
from  the  charge  alleged  by  the  state.  The 
statement  by  the  sheriff  that  he  did  not 
know  where  Shirley  was  at  the  time  of  trial 
is  of  little  consequence,  and.  to  show  that 
the  court  was  guarding  against  any  preju- 
dice, It  appears  that  testimony  offered  to 
the  effect  that  he  had  fled  from  justice,  and 
had  forfeited  his  bond,  was  excluded  from 
the  jury.  The  testimony  of  the  declarations 
and  admissions  of  Shirley,  after  the  con- 
spiracy had  ended  and  the  crime  had  been 
consummated,  was  only  competent  for  the 
purpose  of  showing  the  participation  of  Shir- 
ley in  the  criminal  act    According  to  the 


Digitized  by 


Ivan.) 


CLARK  o.  BOARD  OF  COM'RS. 


225 


theory  0f  the  state,  Shirley  was  the  principal 
actor  In  the  conspiracy;  and.  to  establish 
the  conspiracy,  it  was  necessary  to  show  the 
part  he  took  in  the  crime.  The  declarations 
or  admissions  which  he  may  have  made 
were  competent  for  that  purpose.  State  v. 
Johnson,  40  Kan.  266,  19  Pac.  749.  In  this 
case,  as  in  all  others  where  the  guilt  of  sev- 
eral  persons  Is  involved  in  the  charge,  it 
is  the  duty  of  the  court,  in  its  instructions, 
to  limit  the  application  of  the  testimony  to 
the  one  who  made  the  declaration  or  admis- 
sion. State  v.  Johnson,  supra.  That  was 
done  in  the  present  case.  The  Jury  were 
first  instructed  to  disregard  the  evidence  of 
all  (statements  or  admissions  made  by  Shir- 
ley In  the  absence  of  the  defendant  and  to 
consider  only  such  as  would  tend  to  prove 
the  conspiracy.  As  to  the  evidence  of  the 
witness  Carroll,  the  jury  were  told  that  it 
was  only  received  to  prove  that  Shirley  had 
committed  or  caused  the  offense  to  be  com- 
mitted, and  must  not  be  considered  in  deter- 
mining whether  Rogers  had  any  connection 
with  the  transaction,  or  was  a  party  to  the 
conspiracy.  As  to  the  testimony  of  Black, 
the  Jury  were  advised  that  this  testimony 
was  only  received  to  show  that  Shirley  com- 
mitted, or  caused  to  be  committed,  the  of- 
fense charged,  and  not  to  prove  that  there 
was  a  conspiracy  6r  agreement  to  destroy 
the  records  to  which  Rogers  was  a  party; 
and,  further,  that  the  testimony  of  Carroll, 
Harris,  and  Black  with  reference  to  the  part 
taken  by  Shirley  could  not  be  considered  by 
the  jury  In  determining  whether  or  not  Rog- 
ers had  any  connection  with  the  offense 
charged  against  him.  In  view  of  the  care 
and  discrimination  of  the  court  in  charging 
the  Jury  with  reference  to  the  effect  of  this 
testimony,  It  Is  my  opinion  that  no  prejudi- 
cial error  was  committed.  On  an  appeal, 
judgment  should  be  given  without  regard  to 
technical  errors  or  defects,  or  to  exceptions 
which  tend  to  affect  the  substantial  rights 
of  the  parties.    Cr.  Code,  §  293. 


(54  Kan.  634) 

CLARK  et  al.  v.  BOARD  OP  COM'RS  OP 
WALLACE  COUNTY  et  al. 
(Supreme  Court  of  Kansas.   Feb.  9,  1895.) 

COKSTITOTIOKAL  LAW— TlTLK  OF  A OT  —  BOUNTIES 
— Submission  or  Question  to  Voteks. 

 1.  Chapter  87.  Bess.  Laws  1871  (paragraph 

1890,  Gen.  St.  1889),  entitled  "An  act  to  pro- 
tect fruit  trees,  hedge  plants,  and  fences,"  and 
providing  in  the  body  of  the  act  for  paying 
bounties  for  gopher  scalps,  is  unconstitutional 
and  void;  the  subject  of  the  act  not  being 
clearly  expressed  in  its  title. 

2.  Where  a  board  of  county  commissioners 
have  authority  to  submit  to  the  voters  of  the 
county  a  proposition  whether  they  shall  levy 
for  county  purposes  an  additional  tax  to  pay 
bounties  upon  the  scalps  of  certain  animals, 
which  the  statute  makes  provisions  for  the 
killing  of,  and  in  such  proposition,  without 
any  authority  of  law,  there  is  included  the  pay- 
ment of  a  bonnty  for  gopher  scalps,  such  propo- 
sition, if  carried,  is  without  any  force,  as  there 

V.89r.uo.2— 15 


is  no  way  of  separating  the  proposition  into 
several  ones,  or  to  separate  the  good  parts  of 
the  proposition  from  the  bad  one. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wallace  county; 
S.  J.  Osborn,  Judge. 

Action  by'  S.  H.  H.  Clark  and  others,  as 
receivers,  against  the  board  of  commissioners 
of  Wallace  county  and  another.  Prom  a 
judgment  for  defendants,  plaintiffs  bring  er- 
ror. Reversed. 

On  the  11th  day  of  December,  1893,  S.  H. 
H.  Clark,  Oliver  W.  Mink,  E.  Ellery  Ander- 
son, J.  W.  Doane,  and  P.  R.  Coudert  brought 
this  action,  as  receivers  of  the  Union  Pacific 
Railway  Company,  to  restrain  the  board  of 
county  commissioners  and  the  treasurer  of 
Wallace  county  from  collecting  a  special  or 
extra  levy  of  ten  mills  on  the  dollar's  valua- 
tion of  the  Union  Pacific  property  In  that 
county,  and  to  prevent  the  board  from  issu- 
ing warrants  for  payment  of  bounties  on  wolf, 
coyote,  rabbit,  and  gopher  scalps.  At  that 
time  a  temporary  injunction  was  granted. 
Afterwards  the  defendants  filed  answer,  to 
which  plaintiffs  replied.  On  the  19th  day  of 
April,  1894,  the  case  was  submitted  to  the 
court  upon  the  pleadings  and  the  follbwlng 
agreed  statement  of  facts:  The  Union  Pa- 
cific Railway  Company  Is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  United 
States,  with  a  line  of  railroad  and  railroad 
property  situate  in  the  county  of  Wallace, 
Kansas,  and  taxable  therein  for  the  year 
1893;  that  the  value  of  Its  railroad  and  rail- 
road property  so  situated  in  the  county  of 
Wallace,  as  assessed  for  taxation  for  the  year 
1893,  was  and  is  the  sum  of  $922,006.75;  and 
the  total  valuation  of  all  the  property  in  Wal- 
lace county,  as  assessed  for  taxation  for  the 
year  1893,  was  and  Is  $1,336,000.  The  plain- 
tiffs herein  were  duly  appointed  receivers, 
and  at  the  time  of  bringing  this  suit  were, 
and  now  are,  In  possession  and  charge  of  the 
railroad  and  railroad  property  of  the  Union 
Pacific  Railway  Company,  invested  with  the 
powers  and  charged  with  the  duties  as  al- 
leged In  the  petition.  On  the  3d  day  of  July, 
1893,  the  defendant  the  board  of  county  com- 
missioners made  an  order  placing  a  bounty 
of  one  dollar  each  on  the  scalps  of  wolves 
and  coyotes,  and  five  cents  each  on  the  scalps 
of  rabbits  and  gophers.  A  petition  was  pre- 
sented to  the  board  at  a  special  meeting  held 
July  29,  1893,  asking  that  a  special  election 
be  called,  and  the  question  of  authorizing  the 
board  of  county  commissioners  to  make  a 
special  or  additional  levy  by  which  sufficient 
funds  could  be  raised  to  enable  the  county  to 
pay  a  bounty  upon  gopher,  rabbit,  coyote,  and 
wolf  scalps  be  submitted  to  a  vote  of  the  peo- 
ple of  the  county.  The  commissioners  grant- 
ed the  petition,  and  ordered  the  sheriff  to  call 
the  election  for  August  10,  1893.  The  board 
of  county  commissioners  of  Wallace  county 
made  a  levy  on  August  7,  1893,  of  ten  mills 
on  the  dollar,  of  all  the  taxable  property  In 
paid  county,  for  current  expenses  for  the  year 
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1893,  and  at  the  same  time  made  a  levy  of 
three  mills  for  interest,  and  one  mill  for  sink- 
ing fund,  on  bonds  outstanding  against  the 
county.  The  special  election  mentioned  above 
was  held  August  10,  1893,  and  the  following 
proposition  was  voted  upon:  "Shall  the  coun- 
ty commissioners  be  authorized  to  make  an 
additional  levy  of  ten  mills  over  and  above 
what  they  are  authorized  by  law  to  levy  for 
county  purposes,  to  meet  the  extra  expense 
incurred  by  the  bounties  being  placed  on 
wolf,  coyote,  gopher,  and  rabbit  scalps?"  A 
majority  of  18  votes  was  cast  in  favor  of  the 
proposition.  The  board  afterwards  met  on 
the  11th  day  of  August,  1893,  and  made  the 
following  order:  "The  additional  levy  of  ten 
mills  to  pay  for  the  bounty  on  scalps,  as  voted 
for  at  the  special  election  August  10th,  was 
ordered  to  be  extended  on  the  tax  roll  on  all 
the  taxable  property  throughout  the  county." 
Said  additional  levy  was  then  extended  on 
the  tax  roll  as  ordered,  and  the  tax  roll  was 
then  placed  in  the  hands  of  the  defendant 
county  treasurer  for  collection.  The  tax  rais- 
ed under  the  additional  10-mill  levy  is  to  be 
used  only  to  pay  the  bounties  before  mention- 
ed. Af  the  time  of  bringing  this  suit,  the  coun- 
ty treasurer  had  charge  of  the  tax  rolls,  and 
would  have  collected  the  tax  raised  by  the 
additional  10-mill  levy  had  he  not  been  re- 
strained by  the  order  of  this  court;  and  he 
will  now  collect  said  tax  unless  enjoined  from 
so  doing.  After  said  bounties  had  been  es- 
tablished by  said  board,  and  prior  to  the  In- 
stitution of  this  suit,  the  said  board  had  is- 
sued, upon  the  proper  making  and  presenta- 
tion of  proofs,  a  large  number  of  warrants  to 
a  very  large  number  of  persons  as  payment 
for  said  bounties,  and  in  amount  about  as 
follows:  Wolf  scalps,  $100;  coyote  scalps, 
$400;  gopher  scalps,  $3,250;  rabbit  scalps, 
$3,250.  The  county  commissioners  will,  un- 
less enjoined  by  this  court,  issue  other  war- 
rants in  payment  of  bounties  on  the  scalps 
of  wolves,  coyotes,  rabbits,  and  gophers.  The 
plaintiffs  have  paid  all  the  taxes  levied  on 
the  railroad  and  railroad  property  of  the 
Union  Pacific  Railway  Company  after  this 
suit  was  commenced,  except  the  10-mill  tax 
authorized  by  vote.  The  plaintiffs  do  not  at- 
tack the  regularity  of  any  of  the  proceedings 
of  the  board  in  placing  the  bounty  on  the 
animals  mentioned,  or  in  calling  the  election, 
or  in  making  the  additional  levy.  The  only 
questions  to  be  decided  are  whether  the  board 
had  a  right  under  the  law  to  make  the  orders 
and  levies  set  out  in  this  statement,  or  to 
issue  the  warrants  mentioned  herein.  Judg- 
ment was  rendered  dissolving  the  temporary 
Injunction  and  refusing  the  prayer  of  the  pe- 
tition for  a  perpetual  injunction.  From  that 
judgment  the  plaintiffs  appeal,  and  bring  the 
case  here. 

A.  L.  Williams,  N.  H.  Loomis,  and  R.  W. 
Blair,  for  plaintiffs  in  error.  Waters  &  Wa- 
ters and  J.  M.  Sanders,  for  defendants  in  er- 
ror. 


HORTON,  C.  J.  (after  stating  the  facts). 
The  board  of  commissioners  of  Wallace  coun- 
ty claim  authority  to  pay  a  bounty  on  gopher 
scalps  by  virtue  of  the  provisions  of  chapter 
87,  Sess.  Laws  1871  (paragraph  1890,  Gen. 
St  1889).  The  title  of  the  act  is  as  follows: 
"An  act  to  protect  fruit  trees,  hedge  plants 
and  fences."  The  act  authorizes  "the  county 
commissioners  of  any  county  of  this  state  to 
pay  premium  for  gopher  scalps  taken  in  their 
county  not  to  exceed  twenty  cents  for  each 
scalp."  There  is  nothing  in  the  body  of  the 
act  referring  to  fruit  trees,  hedge  plants,  or 
fences.  In  support  of  the  act,  it  may  be  urg- 
ed that  the  killing  or  extermination  of  go- 
phers may  tend  to  protect  fruit  trees,  hedge 
plants,  and  fences;  but  we  do  not  think  the 
subject  of  the  act  is  clearly  expressed  in  its 
title,  as  required  by  section  16,  art  2,  of  the 
constitution.  The  title  does  not  suggest  go- 
phers or  bounties  for  their  scalps,  or  the  levy- 
ing of  taxes  to  pay  the  same.  The  title  is  too 
general.  It  no  more  suggests  gophers  than  it 
does  prairie  fires  or  malicious  trespassing; 
not,  in  fact,  so  much.  If  the  title  of  the  act 
referred  to  bounties  for  scalps  of  animals  or 
rodents,  although  gophers  were  not  named 
therein,  a  different  question  would  be  pre- 
sented. When  the  legislature,  in  1889,  passed 
an  act  authorizing  a  bounty  upon  wolf,  coy- 
ote, wild  cat,  fox,  and  rabbit  scalps,  these 
animals  were  named  in  the  title  of  the  act. 
Sess.  Laws  1889,  c.  90.  The  title  of  that  act 
clearly  expresses  the  subject  thereof.  The 
title  of  chapter  91,  Sess.  Laws  1871,  In  the 
case  of  Commissioners  v.  Winkley,  29  Kan. 
36,  referred  to  hedges,  which  was  the  subject 
of  the  act  Therefore  the  subject  of  the  act 
was  expressed  in  its  title.  Commissioner's  v. 
Bailey,  13  Kan.  600;  Swayze  v.  Britton,  17 
Kan.  625;  State  v.  Barrett,  27  Kan.  213;  Rail- 
way Co.  v.  Long,  27  Kan.  634;  In  re  Wood. 
34  Kan.  645,  9  Pac.  758;  Commissioners  v. 
Snow,  45  Kan.  332,  25  Pac.  903.  We  there 
fore  conclude  that  chapter  87,  Sess.  Laws 
1871,  is  void,  as  being  in  conflict  with  section 
16,  art  2,  of  the  constitution. 

As  chapter  87,  Sess.  Laws  1871,  is  unconsti- 
tutional, the  board  of  commissioners  of  Wal- 
lace county  had  no  legal  right  to  call  a  special 
election  for  August  10,  1893,  asking  for  au- 
thority to  make  an  additional  tax  levy  to  pay 
a  bounty  on  gopher  scalps.  The  proposition  to 
incur  extra  expenses  for  bounties  for  gopher, 
rabbit  and  other  scalps  was  submitted  as 
an  entire  proposition.  As  a  bounty  on  gopher 
scalps  is  not  authorized  by  any  constitutional 
statute,  we  cannot  nold  the  proposition,  which 
was  submitted  as  an  entire  one,  good  for  any 
purpose.  There  is  no  way  of  separating  the 
good  from  the  bad.  The  majority  in  favor 
of  the  proposition  submitted  was  only  18.  A 
part  of  these  votes  may  have  been  induced 
because  a  bounty  was  proposed  in  the  propo- 
sition voted  upon  for  gopher  scalps.  There 
is  no  way  of  separating  the  one  proposition 
into  several,  or  to  determine  what  the  re- 
sult of  the  election  would  have  been  if  the 
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commissioners  had  not  proposed  a  bounty 
upon  gophers.  For  the  same  reasons,  the 
power  of  the  commissioners  to  make  the  tax 
levy  of  August  11,  1893,  must  be  void.  As 
a  logical  result,  the  county  commissioners 
had  no  power  to  issue  warrants  to  pay  boun- 
ties on  the  scalps  of  the  animals  named  in 
the  order  of  July  3, 1893. 

The  judgment  of  the  district  court  will  be 
reversed,  and  case  remanded,  with  direction 
to  the  district  court  to  enter  judgment,  upon 
the  agreed  statement  of  facts,  in  favor  of 
plaintiffs  below.  All  the  justices  concurring. 

(54  Kan.  627) 

STATE  v.  MEDLEY. 
(Supreme  Court  of  Kansas.   Feb.  9,  1895.) 
Larceny— Evidence— Instructions. 
L  In  the  trial  of  a  charge  of  larceny,  the 
court  properly  instructed  the  jury  with  refer- 
ence to  the  presumption  of  innocence  which 
surrounds  the  defendant  throughout  the  trial, 
and  afterwards  briefly  stated  the  reason  for 
that  rule.   Held  not  error. 

2.  The  testimony  examined,  and  held  to  be 
sufficient  to  sustain  the  conviction. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Wabaunsee 
county;  William  Thomson,  Judge. 

John  H.  Medley,  convicted  of  theft,  ap- 
peals. Affirmed. 

Geo.  G.  Cornell,  for  appellant  John  T. 
Little,  Atty.  Gen.,  for  the  State. 

JOHNSTON,  J.  On  the  3d  day  of  Octo- 
ber, 1894,  John  H.  Medley  was  convicted 
upon  a  charge  of  stealing  a  yearling  steer, 
the  property  of  Thomas  C.  Finney,  and  the 
penalty  adjudged  was  imprisonment  in  the 
state  penitentiary  for  a  term  of  three  years. 
He  appeals,  and  alleges  two  grounds  of  er- 
ror: One.  That  the  testimony  is  insufficient 
to  sustain  the  conviction;  and  the  other,  that 
the  instructions  given  were  misleading  and 
improper. 

The  conviction  rests  largely  upon  circum- 
stantial evidence,  but  in  our  view,  it  is  suf- 
ficient to  uphold  the  verdict  and  judgment. 
On  Friday,  June  1,  1894,  the  steer  was  seen 
in  the  pasture  with  others,  and  on  the  next 
morning  the  pasture  fence,  which  was  made 
of  wire,  had  been  cut  and  taken  down,  and 
the  steer  was  missing.  Late  on  Friday  even- 
ing, Simpson  (a  butcher)  and  the  defendant 
were  seen  going  from  the  town  of  Paxico 
towards  the  pasture,  each  of  them  riding  a 
horse.  Later  on  the  same  night  they  were 
seen  by  another  returning  to  Paxico  with 
an  animal  which  looked  like  the  one  taken 
from  the  pasture,  one  of  them  leading  and 
the  other  driving  it  At  a  still  later  time  on 
the  same  night  they  were  seen  by  another 
witness  killing  a  steer  which,  in  size,  sex, 
and  color,  corresponded  with  the  one  taken 
from  the  pasture.  A  few  days  afterwards, 
In  response  to  an  inquiry  made  by  Finney, 
the  owner  of  the  steer,  the  defendant  denied 


that  he  butchered  a  steer  on  Friday  night, 
and  his  answers  concerning  the  matter  were 
evasive  and  conflicting.  Then  there  is  tes- 
timony that  the  defendant  went  to  the  house 
of  one  Griffith,  and  attempted,  by  promise 
of  reward,  to  induce  Griffith  to  tell  Finney, 
who  had  lost  the  steer,  that  he  (Griffith)  had 
sold  to  another  a  similar  steer,  stating  at 
the  same  time  that  Finney  was  making  a 
great  howl  about  the  loss  of  a  steer,  and  that 
if  Griffith  would  make  this  statement  to  Fin- 
ney it  would  quiet  the  matter,  and  he  would 
look  no  further.  It  may  be  further  remark- 
ed that  at  the  place  where  the  wires  were 
cut  and  the  steer  taken  out  were  the  tracks 
of  two  horses,— one  on  either  side  of  the 
tracks  of  the  steer,— and  that  the  tracks  of 
the  latter  were  sliding,  indicating  resistance, 
and  that  the  animal  was  pulling  back  on  the 
rope  or  halter  with  which  it  was  being  led 
out  of  the  pasture.  Although  there  was  some 
confusion  in  the  testimony  with  reference 
to  the  description  of  the  animal,  and  evi- 
dence which  was  contradictory  of  that  re- 
cited, the  circumstances  tended  strongly  to 
show  that  the  steer  was  stolen  from  the  pas- 
ture, and  that  the  defendant  participated  in 
the  larceny.  In  view  of  the  testimony  that 
was  given,  It  cannot  be  said  that  the  ver- 
dict and  judgment  are  without  support. 

It  is  further  contended  that  the  court  gave 
an  instruction  that  divested  the  defendant  of 
the  presumption  of  innocence  which  the  law 
throws  around  every  person  charged  with 
crime.  The  charge  of  the  court  stated  strong- 
ly and  well  that  the  defendant  was  presumed 
to  be  innocent  of  the  offense  charged,  and 
of  each  and  every  Ingredient  necessary  to 
constitute  the  offense,  and  that  this  presump- 
tion continued  to  operate  In  his  favor  until 
his  guilt  was  proved,  by  competent  evidence, 
beyond  a  reasonable  doubt.  The  jury  was 
told,  In  different  ways,  that  the  burden  which 
was  upon  the  state  never  shifted  to  the  de- 
fendant, in  any  state  of  the  case,  because 
he  was  charged  with  an  offense.  After  these 
instructions  were  given,  the  court  further 
charged  that  "the  rule  of  law  which  throws 
around  the  defendant  the  presumption  of 
innocence,  and  requires  the  state  to  establish 
beyond  a  reasonable  doubt  every  material 
fact  averred  in  the  information,  is  not  intend- 
ed to  shield  those  who  are  actually  guilty 
from  just  and  merited  punishment  but  is  the 
humane  provision  of  the  law,  which  is  in- 
tended for  the  protection  of  the  innocent  and 
to  guard,  so  far  as  human  agencies  can, 
against  the  conviction  of  those  unjustly  ac- 
cused of  crime."  Although  this  statemeut 
may  not  have  been  necessary  to  the  proper 
submission  of  the  case,  it  fairly  states  the 
reason  for  the  rule;  and,  in  its  application 
to  the  present  case,  we  discover  nothing 
which  is  misleading,  or  prejudicial  to  the 
defendant  The  judgment  of  the  district 
court  will  be  affirmed.  All  the  justices  con- 
curring. 
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(54  Kan.  649) 

WARNER  v.  BROQUET  et  ah 
(Supreme  Court  of  Kansas.   Feb.  9,  1805.) 
8  alb  or  Wifb's  Land  for  Taxes— Porch  ask  bt 
Husband. 

1.  The  case  of  Broquet  t.  Warner,  22  Pac 
1004,  43  Kan.  48,  overruled. 

2.  The  husband  cannot  obtain  a  valid  tax 
title  to  his  wife's  real  estate  by  the  purchase 
thereof  at  a  tax  sale. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Norton  county; 
G.  Webb  Bertram,  Judge. 

Action  by  Frederick  W.  Warner,  admin- 
istrator, against  Ernest  Broquet  and  others, 
upon  a  promissory  note,  and  to  foreclose  a 
mortgage  securing  the  same.  From  a  Judg- 
ment for  defendants,  plaintiff  brings  error. 
Reversed. 

For  former  opinion,  see  43  Kan.  48,  22  Pac 
1004. 

C.  D.  Jones  and  Louis  K.  Pratt,  for  plain- 
tiff In  error.  John  R.  Hamilton,  for  defend- 
ants in  error. 

HORTON,  C.  J.  This  Is  the  second  time 
that  this  case  has  been  in  this  court  43 
Kan.  48,  22  Pac.  1004.  When  the  case  was 
here  before,  it  was  heard  by  the  commis- 
sion, and  the  opinion  was  prepared  by  Clog- 
ston,  C.  It  was  decided  therein  that  the 
husband  could  obtain  a  tax  title  upon  land 
In  which  his  wife  had  an  interest  It  was 
Intimated  In  the  opinion  that  If  the  hus- 
band and  wife  were  In  possession  of  the 
premises,  neither  could  obtain  a  tax  title 
upon  the  property.  There  is  sufficient  evi- 
dence contained  in  the  record  showing  that 
Ernest  Broquet  had  actual  possession  of  the 
land  at  the  date  of  the  tax  sale  at  which 
he  purchased  the  same,  and  also  at  the 
date  that  the  tax  deed  was  issued  to  him. 
Therefore,  upon  the  Intimation  of  the  fore- 
going opinion,  as  the  wife  had  an  interest 
in  common  hi  the  land  with  other  heirs,  and 
as  her  husband  had  the  actual  possession 
thereof,  his  alleged  tax  title  is  of  no  actual 
validity.  The  relation  of  the  husband  and 
the  wife  to  the  property  was  such  that 
neither  could  obtain  a  valid  tax  title  thereon. 

But  we  are  not  willing  to  rest  this  deci- 
sion upon  tbe  actual  possession  of  the  land 
by  the  husbund  or  wife,  or  by  both.  There 
is  nothing  in  our  statutes  recognizing  the 
legal  existence  of  the  wife  and  her  equal 
property  rights  which  abrogates  the  marital 
rights  of  trust  and  confidence  Incident  to  the 
relation  of  husband  and  wife.  The  existence 
and  continuance  of  these  relations  are  fully 
recognized  in  the  statutes.  Civ.  Code,  f 
323,  subd.  3;  Fisher  v.  Conway,  21  Kan.  18; 
Chandler  r.  Dye,  37  Kan.  765-767,  15  Pac 
925.  Both  husband  and  wife  have  an  Inter- 
est either  direct  or  indirect  In  each  other's 
real  estate.  These  interests  and  tbe  mutual 
confidence  which  ought  to  exist  between  hus- 


band and  wife  forbid  either  from  obtaining 
a  tax  title  upon  the  real  estate  of  the  other. 
Laton  v.  Balcom  64  N.  H.  92,  6  AtL  37,  22 
Rep.  733;  Burns  f.  Byrne,  45  Iowa,  285. 

The  case  of  Broquet  v.  Warner,  43  Kan. 
48,  22  Pac  1004,  will  be  overruled.  The  mo- 
tion for  a  new  trial  ought  to  have  been  sus- 
tained. The  judgment  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
In  accordance  with  the  views  herein  ex- 
pressed.  All  the  Justices  concurring. 


(11  Wash.  88) 
AOASSIZ  v.  KELLEHER. 
(Supreme  Court  of  Washington.   Feb.  7,  1895.) 
Appeal—When  Tims  Begins  to  Run. 
Where  an  appeal  is,  on  appellant's  mo 
tion,  dismissed  by  the  supreme  court,  to  allow 
the  judgment  of  the  trial  court  to  be  corrected,' 
and  a  new  appeal  taken  from  the  corrected 
judgment,  the  time  within  which  the  second 
appeal  can  be  taken  begins  to  run  from  the  en- 
try of  the  original  judgment. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  Richard  Agasslz  against  Daniel 
Kelleher.  Judgment  was  rendered  for  de- 
fendant and  plaintiff  appeal*  Appeal  dis- 
missed. 

M.  L.  Baer,  for  appellant  Bausman,  Kel- 
leher &  Emory,  for  respondent 

SCOTT,  J.  A  former  appeal  was  taken  In 
this  case,  which  was  dismissed,  upon  the  ap- 
pellant's motion,  for  the  purpose  of  allowing 
him  to  move  for  a  correction  of  the  judgment 
entry  In  the  lower  court,  and  taking  another 
appeal  therefrom.  9  Wash.  656,  38  Pac.  221. 
A.default  Judgment  had  been  entered  against 
the  appellant,  on  which  the  first  appeal  was 
taken.  After  said  appeal  was  dismissed,  this 
judgment  was  set  aside,  and  a  judgment  of 
dismissal  was  entered  upon  the  order  sus- 
taining a  demurrer  to  the  complaint  the 
plaintiff  having  elected  to  stand  thereon, 
and  this  appeal  was  taken  from  the  judg- 
ment as  corrected.  The  respondent  again 
moves  to  dismiss,  one  of  the  grounds  being 
that  the  appeal  was  not  taken  In-  time.  It 
Is  conceded  to  have  been  taken  more  than 
six  months  after  the  entry  of  the  original 
judgment.  The  present  Judgment  was  the 
one  that  should  have  been  entered  at  that 
time,  and  it  ought  not  to  be  given  the  effect 
of  a  new  judgment  to  extend  the  time  for 
taking  an  appeal.  We  are  of  the  opinion 
that  this  appeal  was  taken  too  late,  and  the 
motion  to  dismiss  is  granted.  The  costs  up- 
on the  former  dismissal,  having  been  with- 
held pending  the  time  within  which  a  sec- 
ond appeal  could  be  taken,  will  be  included 
herein. 

HOYT.  C.  J.,  and  DUNBAR,  ANDERS, 
and  GORDON,  JJ.,  concur. 
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(10  Wash.^621) 
KROMER  et  al.  ▼.  FRIDAY  et  al.  (EVER- 
ETT LAND  CO.,  Intervener). 
(Supreme  Court  of  Washington.    Jan.  14, 
1895.) 

Partition  Sale— Validity— Infant  Defendants 
— Admissions  bt  Guardian— Petition — Notice 
of  Sale— Homestead  Entry— Issue  of  Patent 
—Rights  of  Wife— Community  Property. 

1.  Where  the  notice  of  sale  of  land  in  parti- 
tion proceedings  was  not  published  until  after 
the  findings  of  the  court  were  made,  the  fact 
that  the  first  publication  was  made  before  the 
decree  in  partition  was  signed  constitutes  a 
mere  irregularity. 

2.  At  the  time  his  homestead  patent  issued 
testator  was  married.  Upon  his  death  he  de- 
vised the  homestead  to  his  minor  son,  and  $200 
to  his  wife,  who  accepted  it.  Long  after  the 
final  distribution,  the  wife 1  for  the  first  time 
claimed  one-half  of  the  homestead  as  her  share 
of  the  community  property,  and  thereafter  deed- 
ed such  interest  to  F.,  who  sued  for  a  partition. 
Hdd.  that  the  guardian  of  the  minor  son  was 
justified  in  admitting  in  his  answer  that  said 
homestead  was  community  property.  Stiles,  J., 
dissenting. 

3.  Under  Code  1881,  §  553,  providing  that 
in  partition  the  interest  of  all  persons  in  the 
property  shall  be  set  forth  specifically,  so  far 
as  known  to  plaintiff,  a  complaint  in  partition 
alleging  the  extent  of  plaintiff's  interest  in  the 
property,  and  that  of  defendants  as  he  under- 
stands it,  and  showing  that  the  parties  are  ten- 
ants in  common,  gives  the  court  jurisdiction. 

4.  Where  the  guardian  of  infants  having  an 
interest  in  property  was  personally  served  with 
process  in  partition  proceedings,  and  he  answer- 
ed, and  was  represented  by  counsel  throughout 
such  proceedings,  the  infants  are  bound  there- 
by. 

5.  Where  an  applicant  for  a  homestead 
marries  after  making  final  proofs,  and  before 
the  patent  issues,  upon  the  issuance  of  the  pat- 
ent the  legal  title  to  the  homestead  vests  in  the 
community.    Stiles,  J.,  dissenting. 

6.  A  homestead  is  taken  "by  purchase," 
within  the  meaning  of  the  territorial  laws  re- 
lating to  community  property,  so  as  to  vest  the 
sarin-  in  the  community. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  Victor  E.  Kromer  and  others, 
infants,  by  L.  H.  Cyphers,  their  guardian 
ad  litem,  against  Frank  P.  Friday  and  oth- 
ers. The  Everett  Land  Company  Inter- 
vened. From  a  Judgment  dismissing  their 
complaint,  plaintiffs  appeal.  Affirmed. 

Ronald  &  Piles,  A.  F.  Burleigh,  and  Llch- 
tenberg,  Shepard  &  Lyon,  for  appellants. 
Crowley,  Sullivan  &  Grosscup,  A.  D.  Austin, 
and  Brown  &  Brownell,  for  respondents. 

SCOTT,  J.  The  plaintiffs  have  appealed 
from  a  decree  of  the  superior  court  of  Sno- 
homish county  dismissing  their  complaint, 
and  adjudging,  In  effect,  that  they  have  no 
title  to  the  property  In  controversy,  which  Is 
a  certain  tract  of  land  of  about  147  acres,  in 
the  present  city  of  Everett  The  complaint 
set  up  title  in  fee  In  the  plaintiff  Victor  E. 
Kromer,  with  subsidiary  interests  for  a  lim- 
ited period  in  his  three  sisters,  Emma  and 
Mattle  Kromer,  who  were  joined  as  plain- 
tiffs, and  Alice  Kromer,  who  declined  to  Join 
as  plaintiff,  and  was  made  a  defendant 
The  title  1b  claimed  by  the  plaintiffs  through 


their  deceased  father,  Erskine  D.  Kromer, 
by  will.  The  complaint  attacks,  and  seeks 
to  vacate,  on  the  grounds  of  lack  of  Juris- 
diction and  fraud,  a  decree  of  sale  and  deed 
in  partition  In  said  court  under  which  the 
defendants  Rucker  and  Hewitt  and  the 
Everett  Land  Company,  Intervener,  claim 
title  In  fee  to  certain  Interests  in  said  lands, 
and  Joins  the  defendants  Friday,  Holland, 
and  Plaskett  on  account  of  their  connection 
with  said  partition  and  participation  in  the 
alleged  fraudulent  proceedings.  The  an- 
swers of  the  defendants  Rucker  and  Hewitt, 
with  their  counterclaims,  and  the  interven- 
ing complaint  of  the  Everett  Land  Company, 
set  up  the  validity  of  the  partition  proceed- 
ings which  originated  In  an  alleged  com- 
munity right  in  the  lands  in  controversy  In 
the  widow  of  Erskine  D.  Kromer,  who  is  the 
defendant  Emma  Holland.  -  The  material 
facts  relating  to  the  matters  in  controversy 
are  as  follows:  On  May  3, 1870,  said  Erskine 
D.  Kromer  made  a  homestead  filing  upon 
the  land  aforesaid,  situate  in  Snohomish 
county,  Wash.  It  is  claimed  that  he  was  at 
that  time  a  single  man,  but  at  or  about  said 
time  (the  exact  time  not  being  material)  a 
certain  Indian  woman,  who  had  previously 
been  known  by  the  name  of  Emma  Kanouke. 
and  who  was  thenceforth  known  as  Emma 
Kromer,  came  to  live  with  him  as  his  wife, 
and  continued  to  live  with  him  until  his 
death,  in  1885.  The  plaintiffs  and  said  Alice 
Kromer  are  their  children.  On  October  26, 
1876,  said  Erskine  D.  Kromer  made  the  req- 
uisite proofs  of  his  capacity  to  file  and  com- 
pliance with  the  laws  of  the  United  States 
relating  to  such  homestead  entry.  On  De- 
cember 21,  1876,  he  and  said  Indian  woman 
appeared  before  a  justice  of  the  peace  of 
said  county,  and  had  a  marriage  ceremony 
performed.  On  December  30, 1876,  a  patent 
lor  said  land  was  issued  to  him.  At  his 
death  he  left  the  following  will,  purporting 
to  devise  the  land  in  controversy:  "I  will, 
bequeath,  and  devise  to  my  beloved  son, 
Victor  E.  Kromer,  the  land  upon  which  my- 
self and  family  reside,  situate  in  said  county 
of  Snohomish,  Washington  Territory,  to  wit. 
lots  numbered  one  and  two,  the  southeast 
quarter  of  the  northwest  quarter,  and  the 
northwest  quarter  of  the  northeast  quarter 
of  section  thirty,  In  township  twenty-nipe 
north,  of  range  five  east  containing  one  hun- 
dred and  forty-seven  acres  and  55.100  of  an 
acre.  It  is  my  will  and  desire  that  my 
family  be  not  separated,  and  it  is  my  inten- 
tion that  my  said  son,  Victor  E.  Kromer, 
shall  not  sell  or  dispose  of  said  described 
premises  until  each  of  my  daughters  shall 
become  of  full  age,  viz.  Alice  Kromer,  Mat- 
tie  Kromer,  and  Emma  Kromer,  and  that 
they  shall  each  have  the  privilege  of  resid- 
ing upon  said  premises  until  they  shall  each 
become  married,  provided  they  should  marry 
before  they  shall  have  arrived  at  the  age  of 
majority;  and  it  is  my  desire  that  the  rents, 
issues,  and  profits  of  said  described  prem- 
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ises  shall  go  to  support  my  said  son  and 
daughters,  hereinbefore  mentioned,  until 
said  girls  shall  hare  become  married  or  ar- 
rived at  the  age  of  majority,  at  the  expira- 
tion of  which  time  my  said  son,  Victor  E. 
Kromer,  is  hereby  empowered  to  dispose  of 
said  premises  as  he  shall  see  fit  *  *  * 
Third.  I  give  and  bequeath  unto  my  wife, 
Emma  Kromer,  the  sum  of  two  hundred 
dollars,  which  my  executor  Is  hereby  au- 
thorized to  pay  at  my  death.  And  It  is  my 
will  and  desire  that  my  said  wife,  Emma 
Kromer,  reside  upon  the  premises  herein- 
before mentioned  and  bequeathed  to  my 
said  son,  Victor  E.  Kromer,  until  her  death 
or  marriage.  *  *  *  I  nominate  and  ap- 
point my  respected  friend  J.  H.  Plaskett  my 
executor,  and  authorize  him  to  administer 
upon  my  estate,  and  to  execute  this  will, 
without  giving  bond,  and  without  any  di- 
rection or  control  from  any  court,  and  with- 
out notice  to  creditors  or  otherwise."  This 
will  was  probated  September  10,  1885.  Said 
•J.  H.  Plaskett  qualified  as  executor,  and  a 
copy  was  filed  in  the  auditor's  office  for  rec- 
ord in  October.  1885.  On  September  23, 
1885,  said  Plaskett  was  appointed  guardian 
of  the  persons  and  property  of  said  children, 
and  has  ever  since  served  as  general  guard- 
ian of  their  persons  and  property.  On  Oc- 
tober 25,  1886,  the  final  account  of  said" 
Plaskett  as  executor  was  allowed  by  the 
probate  court,  and  distribution  made  of  the 
real  and  personal  property  willed  by  the 
deceased.  There  is  some  contention  as  to 
whether  the  widow  was  a  party  to  this  pro- 
ceeding, but  we  do  not  regard  it  as  material 
and  the  plaintiffs  practically  concede  that  it 
is  not  On  December  14,  1889,  said  Plaskett, 
as  guardian,  filed  a  petition  in  the  probate 
court,  praying  for  the  sale  of  the  real  estate 
in  controversy,  alleging  such  facts  as  the 
statute  required  to  authorize  a  sale  by  a 
guardian  of  his  minor  ward's  real  estate.  It 
was  claimed  that  the  real  estate  was  un- 
productive, and  that  there  were  no  funds  to 
pay  the  taxes  thereon  or  to  support  the  chil- 
dren, and  that  It  would  be  for  the  advan- 
tage of  said  children  to  have  the  same  sold. 
Upon  the  hearing  of  this  petition,  on  Janu- 
ary 27,  1890,  the  widow  of  Ersklne  D.  Kro- 
mer, who  had  previously  to  that  time  mar- 
ried one  Holland,  appeared  and  filed  objec- 
tions to  the  order,  and  asked  for  partition, 
claiming,  among  other  things,  that  the  land 
in  controversy  was  community  property  of 
herself  and  said  Ersklne  D.  Kromer,  and 
that  she  was  entitled  to  one-half  thereof,  as 
the  surviving  spouse.  The  probate  court 
found  against  her,  and  entered  an  order  di- 
recting a  sale  of  all  of  the  land.  On  Janu- 
ary 28.  1890,  she  filed  a  notice  of  appeal 
from  said  order  and  judgment  of  the  pro- 
bate court.  This  appeal  was  heard  in  the 
superior  court  of  Snohomish  county  on  the 
24th  day  of  March,  1890,  whereupon  the 
court  found  and  adjudged  as  follows:  "The 
court  finds  that  the  real  estate  described  in 


the  petition  of  said  guardian  for  an  order  of 
sale  thereof,  and  which  said  probate  court 
ordered  to  be  sold  as  prayed  xor  in  said  pe- 
tition, Is  community  property,  and.  as  such, 
the  said  appellant  Emma  Holland,  formerly 
widow  of  Ersklne  D.  Kromer,  deceased,  is 
entitled  to  the  undivided  one-half  thereof; 
and  that  the  said  probate  judge  or  probate 
court  had  no  right  to  order  the  sale  of  the 
entire  property,  or  any  part  thereof,  In  the 
manner  in  said  transcript  shown.  It  is 
therefore  ordered,  adjudged,  and  decreed  by 
this  court  that  the  order  of -sale  and  judg- 
ment rendered  by  said  probate  court  below 
Is  reversed,  set  aside,  and  held  for  naught." 
But  the  court  made  no  finding  or  order  as 
to  a  partition. 

It  is  contended  that  the  court  could  not  have 
found  upon  the  facts  that  said  parties  were 
husband  and  wife  prior  to  the  marriage  cere- 
mony which  was  performed  between  them 
by  the  justice  of  the  peace,  and  that  said  cer- 
emony was  evidence  that  they  were  not  mar- 
ried prior  thereto.  There  is  no  doubt  that  it 
was  some  evidence  of  the  fact  that  the  par- 
ties had  not  been  previously  married,  but  it 
was  not  conclusive.  Said  parties  may  possi- 
bly have  entertained  a  doubt  as  to  the  valid- 
ity of  a  previous  ceremony,  and  may  have 
wished  to  set  that  doubt  at  rest  by  such  sub- 
sequent ceremony.  It  does  appear  that  they 
had  lived  and  cohabited  together,  and  held 
each  other  out  as  husband  and  wife,  for  a 
number  of  years.  It  is  true  this  would  not 
constitute  a  marriage  under  the  laws  of  the 
territory,  but  it  was  some  evidence  of  mar- 
riage; and,  in  making  his  homestead  proofs, 
said  Kromer  testified  that  he  was  the  head 
of  a  family,  and  submitted  the  affidavits  of 
two  of  his  neighbors  that  he  was  a  married 
man.  The  parties  were  all  before  the  pro- 
bate court  in  said  proceeding,  brought  by  the 
guardian  for  authority  to  sell  the  land  for 
the  purposes  therein  set  forth,  for  a  better 
investment  of  the  proceeds,  etc.,  and  were 
likewise  before  the  superior  court  upon  the 
appeal  therefrom  by  the  widow;  and  the 
court  having  found  therein  that  said  Ersklne 
D.  Kromer  and  said  woman  with  whom  he 
was  living,  were  lawfully  married,  and  that 
the  land  was  the  community  land  of  said 
parties,  and  there  having  been  no  appeal 
prosecuted  therefrom,  that  decree  must  stand. 
If  the  court  had  jurisdiction  to  make  the 
finding.  And  it  would  make  no  difference 
whether  it  was  an  erroneous  finding  of  fact 
or  of  law.  It  would  be  the  law  of  the  case 
as  applied  to  the  lands  In  question,  and  con- 
clusive upon  the  parties.  The  jurisdiction  of 
the  court  to  find  that  said  parties  were  hus- 
band and  wife,  and  that  the  land  was  com- 
munity property,  is  strenuously  attacked  by 
the  plaintiff,  and  contended  for  by  the  de- 
fendants. It  raises  a  mosl,  important  ques- 
tion as  to  the  power  of  the  former  probate 
courts  of  the  territory  and  of  the  superior 
courts  of  the  state  upon  such  appeal.  The 
fact  that  the  proceedings  were  had  in  the 
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probate  court  while  we  were  under  a  terri- 
torial form  of  government,  and  In  the  supe- 
rior court  of  the  state  after  statehood,  might 
have  some  bearing  also  as  to  whether  the 
latter  court,  upon  the  appeal,  was  limited  by 
the  powers  possessed  by  the  former  court.  A 
decision  of  these  questions  is  not  necessarily 
involved  in  this  case,  as  we  view  it,  and  we 
shall  refrain  from  deciding  them  at  the  pres- 
ent time,  but  have  set  forth  the  facts  as  hav- 
ing some  bearing  upon  the  later  proceedings. 

Subsequent  to  the  foregoing,  and  on  April 
7,  1890,  said  widow  executed  and  delivered  to 
defendant  Friday  a  quitclaim  deed  of  her  un- 
divided one-half  of  the  land.  On  May  12, 
1890,  said  Friday  began  an  action  for  parti- 
tion In  the  superior  court  of  Snohomish  coun- 
ty, alleging,  in  substance,  in  his  complaint, 
the  filing  upon  the  lands  in  controversy  by 
said  Ersklne  D.  Kromer  and  his  compliance 
with  the  United  States  homestead  laws;  that 
during  all  of  said  times  he  was  a  married 
man,  and  that  his  wife,  said  Emma  D.  Kro- 
mer, lived  with  him  upon  said  land;  that  he 
died  testate;  that  the  children  aforesaid  were 
the  Issue  of  said  marriage,  and  were  living 
at  the  time  of  his  death;  the  appointment  of 
the  said  Plaskett  as  guardian,  the  interests 
of  the  children  therein  to  an  undivided  one- 
half  of  said  lands,  and  his  ownership  of  the 
other  by  virtue  of  the  conveyance  from  the 
widow;  that  the  land  was  so  situated  and  its 
condition  such  that  a  division  could  not  be 
made  without  great  prejudice  to  the  owners; 
and  praying  that  the  court  ascertain  and  de- 
termine the  Interests  of  each  of  said  parties, 
and  that  partition  thereof  be  had,  and  in  case 
It  could  not  be  made,  etc.,  then  that  the  land 
be  sold,  and  the  proceeds  paid  to  the  several 
owners  In  proportion  to  their  respective  In- 
terests. Summons  was  issued  upon  this  com- 
plaint, and  was  personally  served  upon  all  of 
said  children,  and  upon  said  Plaskett  as 
guardian.  On  June  6,  1890,  a  firm  of  law- 
yers appeared  for  said  defendants,  and  filed 
a  general  demurrer  to  the  complaint.  It  does 
not  appear  what  disposition  was  made  of  this 
demurrer;  but  on  the  3d  day  of  July,  1890, 
an  answer  was  filed  In  that  action,  denying 
the  sale  by  the  widow  to  the  plaintiff,  Friday, 
and  that  the,  real  estate  was  so  situated  that 
it  could  not  be  divided  without  great  preju- 
dice to  the  owners,  and,  by  way  of  counter- 
claim, set  up  the  payment  by  them  of  taxes 
for  several  years  upon  all  of  said  land,  and 
that  one-half  of  said  sums  was  a  just  claim 
against  the  interest  and  claim  of  the  plain- 
tiffs, etc.  On  the  3d  day  of  July,  the  court 
rendered  the  following  decree:  "This  case 
coming  on  by  agreement  of  the  parties  hereto 
on  this  3d  day  of  July,  1890,  before  the  Hon- 
orable J.  R.  Winn,  judge  of  said  court,  at  his 
chambers  In  Snohomish  City,  In  said  county 
and  state,  the  plaintiff  appearing  by  Crad- 
dock  &  Miller,  his  attorneys,  and  the  defend- 
ants appearing  by  Frater  &  Ault,  their  attor- 
neys, and  said  minor  defendants  also  appear- 
ing by  J.  H.  Plaskett,  their  guardian,  and 


the  court,  being  fully  advised  in  the  premises, 
finds  from  the  pleadings  and  evidence  sub- 
mitted the  following:  Findings  of  Fact:  (1) 
That  prior  to  the  30th  day  of  December, 
1876,  one  Ersklne  D.  Kromer,  having  com- 
plied with  the  laws  of  the  United  States,  be- 
came the  owner  in  fee  simple  of  the  follow- 
ing described  property,. to  wit:  Lots  one  (1) 
and  two  (2)  and  the  northwest  quarter  of  the 
northeast  quarter  (N.  W.  %  of  N.  E.  and 
the  southeast  quarter  of  the  northwest  quar- 
ter (S.  E.  %  of  N.  W.  y4)  of  section  No.  thir- 
ty (30),  In  township  No.  twenty-nine  (29) 
north,  of  range  No.  five  (5)  east,  Willamette 
meridian,  situate  in  Snohomish  comity,  state 
of  Washington:  and  on  said  last-mentioned 
date  a  patent  was  duly  issued  to  said  Kro- 
mer under  the  homestead  laws  of  the  United 
States  of  said  lands.  That*  prior  to  that  time, 
said  Kromer  resided  upon  said  tract,  and  had 
entered  the  same  as  a  homestead  upon  public 
lands,  of  the  United  States.  That  the  said 
Ersklne  D.  Kromer  was  a  married  man,  and 
thereafter,  while  residing  upon  said  lands, 
and  during  all  the  time  of  his  said  residence 
upon  said  tract,  was  there  living  with  his 
wife,  Emma  D.  Kromer.  (2)  That  on  or 
about  the  8th  day  of  August,  1885,  the  said 
Ersklne  D.  Kromer  died,  testate,  In  said  coun- 
ty, and  in  the  then  territory  and  now  state  of 
Washington;  and  that  the  above-described 
tract  of  land  was  a  portion  of  the  estate  of 
said  decedent  (3)  That,  at  the  time  of  the 
death  of  said  Kromer,  there  were  living,  as 
the  issue  of  his  said  marriage,  the  following 
children,  to  wit,  Victor  E.  Kromer,  Emma 
Kromer,  Mattie  Kromer,  and  Alice  Kromer, 
who  has  since  intermarried  with  one  Lloyd 
Allen,  who  are  heirs  at  law  of  said  Erskine 
D.  Kromer,  deceased.  That  the  only  other 
heir  at  law  of  said  decedent  is  his  said  wife, 
surviving  him,  whose  name  at  the  time  of  his 
decease  was  Emma  D.  Kromer,  but  who  has 
since  remarried,  and  who  is  now,  and  has 
been  for  a  long  time  past,  Emma  D.  Holland, 
wife  of  Samuel  S.  Holland.  (4)  That,  prior 
to  the  commencement  of  this  action,  the  said 
Emma  D.  Holland,  for  a  valuable  considera- 
tion, sold  and  by  deed  duly  conveyed,  to  the 
plaintiff  herein,  an  undivided  one-half  (%)  In- 
terest in  and  to  all  of  the  above-described 
tract  of  land;  and  that  the  said  plaintiff  is 
now  the  owner  of  said  undivided  one-half  of 
said  real  property,  and  Is  in  possession  there- 
of. (5)  That,  after  the  death  of  the  said 
Erskine  D.  Kromer,  the  above-named  defend- 
ant J.  H.  Plaskett  was  duly  appointed  guard- 
ian of  the  persons  and  estates  of  the  above 
minor  children  of  the  said  Erskine  D.  Kro- 
mer and  Emma  D.  Kromer,  his  wife,  and 
duly  qualified  as  such,  and,  ever  since  the 
time  of  his  said  appointment,  said  J.  H. 
Plaskett  has  been,  and  now  is,  the  guardian 
of  the  said  minor  children.  (6)  That  said 
plaintiff  and  said  minor  children  and  heirs 
at  law  of  said  decedent,  viz.  Victor  E.  Kro- 
mer, Emma  Kromer,  Mattie  Kromer,  and 
Alice  Allen,  are  the  owners  and  tenants  in 
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common  of  the  above-described  tract  of  land, 
as  follows,  to  wit:  The  said  plaintiff,  Frank 
P.  Friday,  has  an  estate  in  said  lands  to  the 
extent  of  an  undivided  one-half  part  or  inter- 
est in  fee  thereof;  the  said  minor  defendant, 
Victor  E.  Kromer  has  an  estate  of  inheritance 
in  said  real  estate,  to  the  extent  of  an  un- 
divided one-half  part  or  interest  in  fee 
thereof;  and  the  other  minor  defendants. 
Emma  Kromer,  Mattle  Kromer,  and  Alice 
Allen,  have  a  contingent  interest  In  said  real 
estate  above  described,  to  the  extent  of  the 
right  of  said  minor  defendants  Emma  Kro- 
mer, Mattle  Kromer,  and  Allice  Allen  to  live, 
reside,  and  remain  on  an  undivided  one-half 
part  thereof  until  they  become  of  lawful  age, 
or  until  they  become  married.  (7)  That  there 
are  no  liens  or  incumbrances  on  said  lands 
appearing  of  record,  and  that  no  person  other 
than  the  said  plaintiff  and  the  defendants 
hereinbefore  named  have  any  interest  in  said 
lands,  as  owners  or  otherwise.  (8)  That  said 
real  estate  is  so  situated  and  its  condition  is 
such  that  a  partition  thereof  cannot  be  made 
without  great  prejudice  to  said  owners.  (9) 
That  said  defendant  J.  H.  Plaskett,  as  guard- 
ian, has  paid  the  taxes  on  said  lands  for  thu 
years  1885,  1886,  1887,  1888,  and  1889.  And, 
upon  the  above  and  foregoing  findings  of 
fact,  the  court  finds  the  following  conclusion 
of  law.  That  said  premises  should  be  sold, 
and  the  proceeds  arising  from  the  sale  there- 
of be  divided  according  to  the  respective 
rights  of  the  parties  hereto,  as  found  by  the 
court;  and  that  an  order  of  sale  issue  there- 
for. It  is  therefore  ordered,  adjudged,  and 
decreed,  in  accordance  with  the  foregoing 
finding  of  facts  and  conclusion  of  law,  that 
the  said  real  estate  be  sold  at  public  auction 
to  the  highest  bidder,  in  the  manner  pre- 
scribed by  law,  upon  the  following  terms, 
to  wit:  One-half  of  the  purchase  price  to  be 
paid  cash  in  hand  on  the  day  of  the  sale,  the 
balance  in  two  equal  installments,  payable  in 
nine  (9)  and  eighteen  (18)  months,  respective- 
ly, with  interest  on  the  deferred  payments  at 
the  rate  of  ten  per  cent  per  annum,  and  se- 
cured by  mortgage  on  said  premises;  and 
that  A.  W.  Hawks,  Esq.,  be,  and  he  is  here- 
by, appointed  referee  to  sell  said  real  estate, 
and  of  his  proceedings  hereunder  to  make 
due  return."  Notice  of  sale  of  the  land  was 
posted  and  published  by  the  referee  appoint- 
ed to  make  the  sale,  and  the  same  was  sold 
to  said  Friday  for  the  sum  of  $13,000,  on  An* 
gust  2,  1890.  A  stipulation  was  thereafter 
entered  into  between  the  parties  relative  to 
certain  security  taken  for  a  portion  of  said 
sum,  and  the  sale  was  duly  confirmed;  and 
thereafter,  on  the  21st  day  of  August,  1890, 
the  referee,  pursuant  to  such  proceedings  and 
sale,  executed  and  delivered  a  deed  of  the 
land  to  Friday,  which  was,  on  the  25th  day  of 
said  month,  duly  approved  by  the  court  On 
the  28th  day  of  November,  1890,  Friday  ex©, 
cuted  a  deed  of  an  undivided  one-half  of  this 
land  to  the  defendants  Rucker;  and  on  the 
same  day  executed  and  delivered  to  defend- 


ant Henry  Hewitt,  Jr.,  a  deed  of  the  other 
undivided  one-half,  which  interest  was  sub- 
sequently conveyed  by  Hewitt  and  wife  to 
the  Everett  Land  Company.  No  appeal  was 
taken  from  the  decree  of  the  superior  court 
in  any  of  the  foregoing  proceedings  by  any  of 
the  parties  interested  or  at  all,  and  the  same 
remained  unquestioned  until  the  commence- 
ment of  this  action,  in  December,  1891. 

Many  points  have  been  raised  and  argued 
in  the  case  which  we  think  unnecessary  to 
pass  upon,  owing  to  the  conclusion  we  have 
reached  with  regard  to  others;  and,  before 
proceeding  to  discuss  the  matters  of  law 
Involved  in  the  varibus  proceedings,  we  wish 
to  dismiss  the  charge  of  fraud  as  utterly 
unfounded,  as,  after  an  examination  of  the 
argument  with  reference  thereto,  contained 
in  the  600  odd  pages  of  briefs  filed  in  this 
case,  and  the  evidence  upon  which  it  is 
based,  found  in  the  three  large  volumes  of 
the  record,  we  are  satisfied  that  all  parties, 
including  the  courts  and  the  guardian,  acted 
in  entire  good  faith  in  the  premises.  A 
lengthy  discussion  of  the  questions  raised 
with  reference  to  this  feature  of  the  case 
would  serve  no  good  purpose.  The  several 
proceedings  must  be  viewed  In  the  light 
which  surrounded  them  at  the  time  they 
were  had;  and  although  the  land  In  question 
has  now  become  very  valuable,  by  reason 
of  the  fact  that  a  prosperous  city  is  being  in 
part  built  thereon,  and  that  several  hundred 
thousand  dollars  have  been  expended  in  im- 
provements upon  the  same  by  the  purchasers 
and  their  grantees,  all  of  which  have  been 
projected  and  done  since  the  sale  under 
the  partition  proceedings,  it  is  apparent  that, 
at  the  time  the  land  was  sold  thereunder, 
It  brought  a  high  price,  which  was  due  in 
a  measure  to  an  unsuccessful  "boom,"  that 
was  Independent  of  the  matters  which  have 
since  given  value  to  the  land.  Even  though 
the  parties  purchasing  had  an  undisclosed 
purpose  of  platting  a  town  site  thereon,  and 
were  endeavoring  to  obtain  the  land  for  that 
purpose,  it  Is  apparent  that  the  same  would 
not  have  been  carried  out  If  the  supposed 
title  had  not  been  procured:  and,  had  it  not 
been  for  these  subsequent  aevelopments,  un- 
doubtedly the  sale  would  have  been  regard- 
ed as  a  fortunate  one,  and  the  proceedings 
would  not  have  been  questioned. 

Although  Ersklne  D.  Kromer,  In  his  will, 
sought  to  provide  for  the  retention  of  the 
land  until  his  daughters  had  arrived  at  the 
age  of  majority,  the  court  clearly  was  not 
deprived  of  power  to  order  a  sale  thereof  In 
the  partition  proceedings  If  the  land  was 
community  property,  as  the  will  would  only 
operate  to  convey  the  title  to  a  one-half  in- 
terest The  land  at  that  time  was  practical- 
ly In  a  wilderness,  and  was  unproductive, 
and  was,  it  seems,  in  danger  of  being  sold 
for  taxes,  and  there  were  no  funds  available 
for  the  support  of  the  minors.  It  was  as 
much  the  intention  of  the  deceased  parent 
that  the  children  should  be  supported  dur- 
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lug  their  minority  as  it  was  to  preserve  the 
land  intact.  However,  as  to  this  feature  of 
the  case,  it  is  sufficient  to  say  that  the  land 
was  not  sold  upon  the  application  aforesaid 
of  the  guardian  of  the  plaintiffs,  but  was 
sold  by  virtue  of  the  Independent  partition 
proceeding  brought  by  the  alleged  owner  of 
the  other  half  interest,  against  which  claim- 
ed interest,  if  well  founded,  the  will  could 
not  in  any  wise  operate. 

There  being  no  fraud  In  the  premises,  the 
claims  of  the  plaintiffs  in  this  case  must  be 
sustained,  if  at  all,  on  the  ground  of  the  in- 
validity of  the  various  proceedings  above 
set  forth,  by  virtue  of  which  the  land  was 
found  to  be  community  property,  and  was 
sold  to  the  defendants,  now  claiming  it. 
Questions  of  estoppel  against  the  plaintiffs, 
and  claims  that  the  defendants,  or  some  of 
them,  are  bona  fide  purchasers  without  no- 
tice, have  been  presented,  which  we  pass 
over  as  immaterial,  and  treat  the  case  as 
though  all  of  the  defendants  had  full  notice 
of  all  the  foregoing  proceedings. 

In  the  proceedings  brought  for  a  partition 
of  the  land  by  virtue  of  which  it  was  sold, 
the  court  had  jurisdiction  of  the  plaintiffs 
in  this  case,  and  of  the  subject-matter.  It 
was  there  found  that  Friday  owned  a  one- 
half  Interest  in  the  land,  and  its  sale  was 
ordered,  and  had  accordingly.  These  pro- 
ceedings are  attacked  on  the  ground  that 
the  statute  was  not  complied  with  In  adver- 
tising the  sale.  The  first  publication  of  the 
notice  of  sale  was  made  on  the  3d  day  of 
July,  and  the  decree  was  not  signed  until 
the  7th.  As  a  matter  of  fact,  however,  the 
finding  of  the  court  had  been  made  prior  to 
the  publication,  and  the  point  raised  is  noth- 
ing more  than  an  irregularity,  which  would 
not  affect  the  jurisdiction  of  the  court  in 
the  premises.  It  could  only  be  taken  ad- 
vantage of  by  an  appeal  in  the  proceedings, 
if  at  all,  and  none  was  taken. 

Complaint  is  also  made  that  the  guardian 
and  attorneys  of  record  for  the  plaintiffs 
herein  admitted  in  that  proceeding  that  the 
land  in  controversy  was  the  community  prop- 
erty of  said  parents;  and  it  is  contended 
that  they  had  no  right  to  make  such  admis- 
sion, and  that  the  same  is  an  evidence  of 
bad  faith  and  of  fraud  in  said  proceedings. 
It  must  be  borne  In  mind  that  this  last  pro- 
ceeding was  In  the  same  court  which  heard 
and  disposed  of  the  appeal  from  the  order 
of  sale  made  by  the  probate  court  on  the 
application  of  said  guardian  to  sell,  and  the 
same  judge  was  presiding.  All  parties  were 
acting  in  a  measure  in  view  of  said  former 
proceeding;  and  that  proceeding,  even  if 
invalid,  throws  a  strong  light  upon  the  good 
faith  of  all  parties  whose  acts  are  now  ques- 
tioned. We  are  satisfied  that  such  admis- 
sions were  made  in  entire  good  faith,  and 
were  such  as  the  parties  had  a  right  to  make 
and  the  court  was  justified  in  acting  upon; 
and,  furthermore,  that  they  in  no  wise  con- 
travene the  facts  as  they  existed,  independ- 


ent of  such  former  proceedings.  Witnesses 
were  examined  in  this  case  as  to  what  took 
place,  what  was  admitted,  and  what  testi- 
mony was  introduced  in  such  former  proceed- 
ings; and  the  judge  before  whom  they  were 
had  was  called  and  testified,  and  said  that 
he  based  his -judgment  on  what  he  supposed 
was  sufficient  to  Justify  the  decree  which 
he  signed.  There  is  no  testimony  In  this 
record  tending  to  show  that  any  person  con- 
nected with  the  defense  of  that  partition  case 
was  not  as  fully  Informed  of  every  existing 
fact  connected  with  the  subject-matter  of 
that  litigation  as  this  court  is  capable  of 
being  informed  by  the  record  before  it,  and 
there  is  absolutely  no  hint  in  the  testimony 
that  the  plaintiff  in  that  case,  or  any  person 
in  his  behalf,  did  anything  to  mislead  the 
legal  representatives  of  those  defendants,  or 
to  conceal  from  them  any  fact,  or  did  any- 
thing in  any  way  to  prevent  a  fair  trial.  If, 
as  claimed  by  appellants,  the  question  of 
title  was  heard,  in  part,  upon  an  agreed  state- 
ment of  facts,  they  were  the  true  facts  In 
the  case.  Plaintiff's  counsel  produced  In 
court  the  deed  on  which  plaintiff  relied  to 
prove  his  title.  He  also  produced  in  court 
sufficient  testimony  to  convince  the  court  of 
the  necessity  of  selling  the  premises.  The 
sale  of  the  property  followed  in  accordance 
with  the  decree  of  the  court  The  plaintiff 
In  the  partition  proceeding  was  the  pur- 
chaser. The  defendants,  through  their  coun- 
sel and  otherwise,  employed  every  means 
to  make  the  property  bring  the  highest  pos- 
sible figure.  This  commendable  zeal  had  Its 
effect;  and  the  testimony  stands  undisputed 
that  the  sale  was  In  all  respects  fairly  con- 
ducted, that  there  was  a  lively  rivalry  be- 
tween the  bidders,  and  that  the  land  brought 
the  highest  estimate  of  its  value. 

Partition  is  a  civil  action,  in  contempla- 
tion of  our  Code,  and  may  be  used  as  a  form 
of  action  to  try  title.  "The  rights  of  the 
several  parties,  plaintiffs  as  well  as  defend- 
ants, may  be  put  In  issue,  tried  and  deter- 
mined in  such  suit,  and  where  a  defendant 
falls  to  answer,  or  where  a  sale  of  proper- 
ty is  necessary,  the  title  shall  be  ascer- 
tained by  proof  to  the  satisfaction  of  the 
court  before  the  decree  for  partition  or  sale 
is  given."  Code  1881,  §  558.  The  Code  of 
California  provides  that  any  right,  title,  or 
interest  in  the  land  may  be  put  in  issue, 
tried,  and  determined  in  the  action,  sub- 
stantially In  the  language  above  quoted 
from  our  own  Code.  The  determination  of 
the  fact  of  title  by  the  court  is  held  to  be  con- 
clusive upon  all  the  parties  to  the  suit.  Han- 
cock v.  Lopez,  53  Cal.  362-371.  "Any  ques- 
tions affecting  the  right  of  the  plaintiff  to 
a  partition  of  the  rights  of  each  and  all  the 
parties  In  the  land  may  be  put  in  issue, 
tried,  and  determined  in  such  action. 
*  *  *  If  'disputes  exist  as  to  their  right  or 
interest  In  any  respect,  such  disputes  may 
be  litigated  and  determined  in  such  action.' " 
De  Uprey  v.  De  Uprey,  27  Cal.  329;  Moren- 
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hout  v.  Higuera,  32  CaL  290;  Gates  v.  Sal- 
mon, 35  Cai.  576;  Nash  v.  Church,  10  Wis. 
244.  This  court,  in  Hill  v.  Young,  7  Wash. 
33,  34  Pac.  144,  has  held  that  the  court  has 
power  in.  a  partition  proceeding,  and  is  re- 
quired to  determine  title.  "The  judgment 
or  adjudication  is  final  and  conclusive  be- 
tween the  parties,  not  only  as  to  the  matter 
actually  determined,  but  as  to  every  other 
matter  which  the  parties  might  have  been 
litigating  and  have  had  decided,  as  incident 
to  or  essentially  connected  with  the  subject- 
matter  of  the  litigation,  and  every  matter 
coming  within  the  legitimate  purview  of 
the  original  action,  both  in  respect  to  mat- 
ters of  claim  and  of  defense."  Clemens  v. 
Clemens,  37  N.  Y.  59;  Bloomer  v.  Sturges, 
58  N.  Y.  168;  Danaher  v.  Prentiss,  22  Wis. 
299;  Tallman  v.  McCarty,  11  Wis.  420; 
Wells,  Res  Adj.  §§  248,  249;  Barrett  v.  Fail- 
ing, 8  Or.  152;  Thayhern  v.  Colburn,  66  Md. 
277;  Pray  v.  Hegeman,  98  N.  Y.  351;  Blake- 
ley  v.  Calder,  15  N.  Y.  617;  Howell  v.  Mills, 
56  N.  Y.  226;  Say  ward  v.  Nunan,  9  Wash. 
22,  36  Pac.  966.  When  the  plaintiff  alleged 
the  extent  of  his  Interest  hi  the  property, 
and  the  extent  of  the  defendants'  interest 
as  he  understood  it,  and  showed  on  the  face 
of  his  pleading  that  the  parties  plaintiff  and 
defendant  were  tenants  in  common,  he  stat- 
ed every  fact  required  to  give  the  court  ju- 
risdiction.   Code  1881,  8  553.1 

Appellants  seek  to  avoid  the  effect  of  this 
proceeding  by  reason  of  the  minority  of  the 
defendants  in  the  partition  suit,  and  by  rea- 
son of  the  fact  that  the  plaintiff  was  the 
purchaser.  These  defendants  had  a  general 
guardian,  on  whom  service  was  made,  as 
well  as  upon  themselves  personally.  He  an- 
swered to  the  suit,  and  was  represented  by 
counsel  throughout  The  statute  expressly 
provides  that  the  action  may  be  maintained 
against  infant  cotenants,  the  provisions  be- 
ing broad  enough  to  reach  any  and  all  in- 
terests, and  any  and  all  parties,  and  express- 
ly makes  a  confirmation  conclusive  against 
all  parties  to  the  suit.  The  guardian  might 
consent  to  a  partition  without  suit  under  the 
supervision  of  the  court.  Code  1881,  c.  48. 
"In  America  the  rule  of  the  common  law 
that  infancy  does  not  suspend  the  right  of 
the  adult  cotenants  to  enforce  a  partition  is 
believed  to  be  of  universal  obligation.  This 
rule  has  been  held  to  be  applicable  to  a  sale 
of  the  property  when  a  division  was  im- 
practicable. The  right  of  the  adults  to 
have  the  possession  of  their  property,  and 
to  have  their  wishes  in  the  premises  grati- 
fied, is  to  be  respected  equally  with  the  in- 
terests of  the  infants.  It  would  be  mon- 
strous to  hold  that  adult  part  owners  should 
be  kept  out  of  the  enjoyment  of  their  prop- 
erty merely  because  the  other  part  owners 

i  Code  1881,  8  553  (Hill's  Code,  8  578).  pro- 
vides that  "the  interest  of  all  persons  in  the 
property  shall  be  set  forth  in  the  complaint  (in 
partition)  specifically  and  particularly,  as  far  as 
known  to  the  plaintiff." 


are  infants,  and  the  Interests  of  such  Infants 
did  not  require  the  property  to  be  sold." 
Freem.  Coten.  (2d  Ed.)  8  467;  Albright  v. 
Flowers,  52  Miss.  246.  In  the  absence  of 
fraud  or  collusion,  minors  properly  repre- 
sented are  bound  as  fully  as  if  they  had 
been  majors  and  personally  cited.  "Repre- 
sentation in  courts  of  justice  is  a  necessity 
of  civilized  society,  and  the  acts  or  neglects 
of  the  representative  must  in  some  degree 
be  binding  upon  the  party  represented.  And 
persons  under  disability  at  the  time  of  a  ju- 
dicial proceeding  to  which  they  are  parties, 
represented  by  their  guardians  and  agents, 
are  bound  upon  the  knowledge  of  such 
guardian  or  agents."  1  Herm.  Estop,  p.  178, 
8  164;  1  Danlell,  Ch.  Prac.  (5th  Am.  Ed.)  163, 
164;  English  v.  Savage,  5  Or.  518. 

In  considering  the  character  of  the  title 
as  to  whether  it  was  community  land  as  a 
matter  of  fact,  a  question  is  raised  as  to 
when  the  title  vested  in  Erskine  D.  Kromer. 
Final  proof  was  made  by  him  before  the 
marriage  ceremony  aforesaid  was  perform- 
ed, but  the  patent  was  Issued  thereafter. 
Although,  for  certain  purposes,  the  title— at 
least  the  equitable  title— was  earned  and  ac- 
crued upon  the  making  of  final  proof  and 
receipt  of  the  certificate,  the  full  or  legal 
title  did  not  pass  until  the  patent  was  Is- 
sued. The  plaintiffs  claim  that  the  patent 
should  relate  back  to  the  time  of  making 
final  proof,  and  that,  therefore,  the  land 
vested  In  Erskine  D.  Kromer  as  his  sepa- 
rate property,  if  in  fact  he  was  not  then  a 
married  man.  Undoubtedly,  for  certain  pur- 
poses this  would  be  true,  but  the  doctrine  of 
relation  Is  a  Action  of  law  adopted  by  courts 
solely  for  the  purposes  of  justice.  Gibson  v. 
Chouteau,  13  Wall.  92.  We  are  of  the  opin- 
ion that  It  should  not  be  invoked  in  this 
case  to  defeat  the  claims  of  the  widow. 
Her  equities  were  as  great  as  those  of  Er- 
skine D.  Kromer  or  the  children.  It  may  fair- 
ly be  inferred  from  all  that  transpired  that 
there  was  no  intentional  wrongdoing  upon 
the  part  of  either  of  said  parties,  and  that 
they  were  living  together  and  regarded  each 
other  as  husband  and  wife  Is  apparent  prior 
to  the  marriage  ceremony  aforesaid;  and.  If 
necessary  to  save  her  rights  In  the  prem- 
ises, we  are  satisfied  that  we  would  be  jus- 
tified in  holding,  and  should  hold,  that,  the 
legal  title  having  passed  subsequent  to  the 
marriage  of  the  parties,  it  vested  In  the  com- 
munitv. 

A  further  question  Is  raised  to  the  effect 
that  the  title  to  the  land  under  the  home- 
stead laws  Is  taken  by  gift,  and,  consequent- 
ly, that  it  would  become  the  separate  prop- 
erty of  the  husband  under  the  laws  of  the 
territory.  There  seems  to  be  some  conflict 
in  the  authorities  upon  this  proposition.  As 
the  matters  hereinbefore  discussed  decide 
this  case  In  favor  of  the  defendants,  we  will 
not  undertake  to  enter  Into  any  considera- 
tion of  the  cases  beating  upon  this  question, 
but  content  ourselves  with  saying  we  are 
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satisfied  that,  within-  the  latent  of  our  laws 
relating  to  community  property,  such  land 
Is,  In  effect,  taken  by  purchase,  by  reason  of 
the  settlement  and  Improvements  thereon, 
In  which  the  wife  participates  as  well  as 
the  husband;  and,  consequently,  that  this 
land  was  the  community  property  of  Erskine 
D.  Kromer  and  his  said  wife.  We  adopted 
this  view  in  the  case  of  Andrews  v.  Phil- 
brick,  8  Wash.  7,  35  Pac.  358;  and,  although 
the  point  was  not  contested  there,  we  desire 
to  announce  our  adherence  thereto.  A  con- 
trary holding  would  be  productive  of  the 
grossest  Injustice  under  the  community 
property  laws  of  this  state  and  territory. 
Judgment  affirmed. 

DUNBAR,  C.  J.,  and  HOYT,  J.,  concur. 

STILES,  J.  (dissenting).  I  think  the  view 
which  the  court  takes  of  the  actions  of  the 
principal  respondents  in  this  case  is  entirely 
too  charitable.  The  opinion  makes  it  appear 
as  though  Friday  and  the  Ruckers  had  been 
mere  passive  movers  in  the  transactions 
which  led  up  to  the  practical  annulment  of 
the  will  of  Erskine  D.  Kromer,  and  the  de- 
spoiling of  his  children  of  the  property  which 
their  father  had  devoted,  first,  to  their  resi- 
dence and  maintenance,  and,  lastly,  to  the 
use  of  his  son,  Victor.  Kromer,  Sr.,  died  in 
1885,  and  his  widow  accepted  the  bequest 
made  to  her,  and  suggested  no  claim  of  in- 
terest in  her  for  more  than  four  years.  Mean- 
while the  will  was  proven,  administration 
had,  and  distribution  made  In  accordance 
with  the  terms  of  the  will.  In  1889  the  Ruck- 
ers appeared,  and,  by  their  urgency  and  of- 
fers, succeeded  In  moving  the  guardian  to  ap- 
ply for  an  order  of  sale.  They  had  already 
bought  up  all  of  the  surrounding  lands,  and 
were  exceedingly  anxious  to  acquire  the  Kro- 
mer tract,  which  was  the  key  to  the  situation, 
commanding,  as  it  did,  the  principal  water 
front  In  the  present  city  of  Everett.  To 
bring  about  the  application  of  the  guardian 
to  sell,  they  put  $150  Into  the  hands  of  his 
attorney,  to  cover  the  costs  of  the  proceed- 
ings, and  agreed  to  bid  $2,000  for  the  land. 
The  bait  took,  and  the  application  was  made. 
At  this  time  there  was  no  occasion  for  sell- 
ing, as  the  family  had  the  land  to  live  on, 
and  the  guardian  had  money  enough  in  his 
hands  to  last  nearly'  two  years.  Moreover, 
there  was  no  legal  warrant  whatever  for  sell- 
ing the  land  under  any  circumstances,  since 
its  condition  was  fixed  by  the  will. 

The  Interference  of  the  late  Mrs.  Kromer 
had  the  effect  to  postpone  the  proceedings, 
but  her  attempt  to  secure  recognition  from 
the  probate  court  was  a  proceeding  without 
color  of  legality,  since  that  court  had  long 
since  lost  Jurisdiction  of  the  matter  of  dis- 
tribution by  its  final  decree  of  distribution, 
which  was  unappealed  from.  Any  order 
which  that  court  might  have  made  In  the 
matter  would  have  been  wholly  void.  So, 
also,  the  appeal  to  the  superior  court  could 
and  did  determine  nothing,  since  on  appeal 


the  latter  court  had  no  power  to  determine  a 
matter  not  within  the  jurisdiction  of  the  pro- 
bate court  All  that  the  superior  court  could 
do  was  to  dismiss  the  appeal  for  want  of 
jurisdiction  in  the  probate  court  over  the  sub- 
ject-matter. The  net  result  of  these  judicial 
performances  was  to  leave  the  entire  estate 
where  the  will  and  the  decree  of  distribution 
placed  It,  without  a  valid  pen  scratch  either 
for  or  against  it  The  next  operation  was 
the  conveyance  by  Mrs.  Kromer  to  Friday. 
Now,  a  great  endeavor  was  made  in  the 
course  of  this  voluminous  case  to  show  that 
Friday  and  the  Ruckers  were  Independent  In- 
dividuals, but  I  am  convinced  that  they  were 
simply  shadows  of  one  substance.  The  Ruck- 
ers put  up  every  dollar  from  first  to  last,  Fri- 
day being  their  instrument  and  factotum. 
Next  came  the  partition.  Friday  presented 
his  petition,  the  exact  language  of  which  will 
be  found  in  the  so-called  "finding  of  facts" 
quoted  in  the  foregoing  opinion.  Now.  let 
It  be  remembered  that  there  had  never  been 
any  sort  of  an  adjudication  that  Mrs.  Kro- 
mer was  the  owner  of  one-half,  or  any  other 
Interest  In  this  land.  On  the  contrary,  the 
decree  of  distribution,  which  was  binding 
upon  her  and  unappealed  from,  was  squarely 
against  any  such  proposition.  And  yet  the 
petition  for  partition  did  not  mention  the 
will  or  the  decree  of  distribution,  but  falsely 
alleged  the  ownership  of  the  land  and  the 
Interests  of  the  children  to  be  as  stated  In 
paragraph  6.  And,  to  crown  everything,  the 
guardian  of  these  infant  children  came  in 
and  assisted  the  fraud  that  was  being  perpe- 
trated upon  the  court  and  his  wards,  by  ad- 
mitting In  the  answer  every  one  of  these  false 
allegations,  without  mentioning  the  actual 
condition  of  the  title  or  the  will.  He  did  set 
out  some  pitiful  allegations  about  payment 
of  taxes,  and  denied  that  a  sale  was  neces- 
sary; and  upon  these,  as  the  sole  Issues,  the 
matter  came  on  for  hearing.  And  of  what 
did  this  hearing  consist?  The  guardian  was 
there,  of  course,  with  his  attorney,  but  there 
was  no  hostility  In  the  proceeding.  Counsel 
for  the  petitioner  was  there  with  a  witness 
or  two,  and  findings  and  a  decree  already 
drawn  In  the  exact  language  of  the  petition. 
No  question  was  asked  of  any  witness  about 
any  matter  other  than  whether  the  land  could 
be  divided  or  ought  to  be  sold.  The  Judge 
who  made  the  decree  so  testifies,  and  the 
findings  declare  that  the  alleged  facts  are 
found  "from  the  pleadings  and  evidence  sub- 
mitted." And  thus,  upon  the  admissions  of 
the  guardian,  without  trial,  and  without 
knowledge  on  the  part  of  the  court  that  there 
could  be  any  Issue  over  the  title  to  the  land, 
the  decree  was  rendered,  finding  that  147 
acres  of  wild  land  could  not  be  divided  Into 
two  fairly  equal  parts,  but  must  be  sold.  Of 
course  It  must  be  sold!  That  was  the  entire 
object  of  the  scheme  from  A  to  Z.  And,  of. 
course  Friday  was  the  purchaser,  on  time; 
and  he  at  once  conveyed  half  of  his  purchase 
to  the  Ruckers,  and  pocketed  $6,000  profit 
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within  60  days  by  a  sale  to  the  Everett  Land 
Company.  It  only  remained  to  carry  out 
this  judicial  proceeding  by  allowing  the  at- 
torney for  the  guardian  $500  out  of  the  pro- 
ceeds of  the  sale  of  these  Infants'  lands,  and 
giving  the  Ruckers  an  execution  against  them 
for  the  $150  advanced  to  start  the  guardian's 
application  to  sell.  If  these  be  fair  dealings 
between  fair  men  and  infants,  then  Heaven 
help  the  children  of  the  state  when  they  fall 
into  the  hands  of  rogues! 

The  following  legal  propositions,  I  main- 
tain, should  have  all  been  decided  in  favor  of 
the  appellants:  (1)  The  full  equitable  title 
to  the  land  having  been  acquired  by  Kromer 
before  his  marriage,  it  was  his  separate  prop- 
erty. (2)  Mrs.  Kromer  was  bound  by  the  de- 
cree of  distribution,  unless  in  some  direct 
proceeding  she  asserted  her  Interest.  (3)  The 
probate  proceedings  and  appeal  were  void. 
(4)  It  was  beyond  the  power  of  a  guardian 
to  admit  away  the  title  of  his  ward  by  an- 
swer in  a  partition  proceeding.  A  guardian 
In  such  a  case  is  not  called  upon  to  answer 
further  than  to  put  his  opponent  upon  proof 
of  every  allegation.  It  has  been  held  always 
and  everywhere  that  while,  upon  the  trial  of 
a  case,  a  guardian  or  his  attorney  may  admit 
probative  facts,  neither  of  them  can  admit 
ultimate  facts,  and  to  do  so  is  a  fraud  upon 
the  ward.  Formerly,  and  even  now,  in 
some  of  the  states,  an  infant  might,  after 
coming  of  age,  set  aside  a  decree  for  error 
even;  and  fraud,  either  in  fact  or  law,  is  a 
just  ground  for  such  relief.  Bank  v.  Ritchie, 
8  Pet  128;  Daingerfleld  v.  Smith,  83  Va.  81, 
1  S.  E.  599;  Mcllvoy  v.  Alsop,  45  Miss.  385; 
Curtis  v.  Ballagh,  4  Edw.  Cb.  635;  Loomer  v. 
Wheelwright,  3  Sandf.  Ch.  135;  James  v. 
James,  4  Paige,  115;  Price  v.  Crone,  44  Miss. 
571;  Tucker  v.  Bean,  65  Me.  352;  Fischer 
v.  Fischer,  54  111.  231;  Eaton  v.  Tillinghast, 
4  R.  I.  276;  Chaffln  v.  Kimball's  Heirs,  23 
111.  36;  Ingersoll  v.  Ingersoll,  42  Miss.  155; 
Claxton  v.  Claxton,  56  Mich.  557;  Ralston 
v.  Lahee,  8  Iowa,  17.  In  Joyce  v.  McAvoy, 
31  Cal.  274,  Judge  Sawyer  learnedly  review- 
ed the  origin  and  principle  of  the  parol  de- 
murrer, and  showed  it  to  have  no  applica- 
tion to  the  state  of  California,  because  there 
was  no  statute;  and  he  also  found  the  doc- 
trine not  pertinent  to  the  case,  because  the 
attack  was  collateral,  and  not  by  appeal  or 
review.  But  we  have  a  modified  statute  of 
parol  demurrer  in  Code  Civ.  Proc  $  1393, 
which  in  subdivision  8  expressly  provides  for 
the  vacation  of  a  judgment  against  a  minor 
for  error  within  one  year  of  his  coming  of 
age.  Under  this  provision,  the  question  of 
the  title  not  having  been  in  issue  or  consider- 
ed by  the  court,  I  maintain  that  the  partition 
decree  should  have  been  set  aside,  and  that 
matter  determined.  At  bottom,  the  only  point 
we  have  to  consider  here  is,  was  there  error? 
If  there  was,  the  statute  regulates  the  matter 


by  requiring  a  new  hearing.  As  It  is,  this 
court  has  taken  up  the  original  case,  and  de- 
cided it  upon  equitable  grounds  which  were 
In  no  proper  way  before  it.  The  opinion  of 
the  court  quotes  the  partition  statute,  which 
authorizes  title  to  be  put  in  issue  In  such 
proceedings;  but  the  trouble  is  that  in  thi* 
case  it  was  not  put  In  issue,  the  petition  of 
Friday  fraudulently  concealing  from  the  court 
the  fact  that  there  was  any  question  of  title, 
.and  the  answer  of  the  guardian  assisting  the 
fraud  by  Its  admissions.  Authorities  are  cit- 
ed to  show  that  whatever  might  have  been 
decided  In  a  litigated  case  will  be  taken  a* 
actually  decided;  but  In  partition,  unless  the 
defendant  answers,  title  must  be  shown. 
Code  1881,  §  558.  In  substance,  there  was 
no  answer  in  this  case,  for  what  was  answer- 
ed was  merely  Illegal  admission.  Guardians 
may  consent  to  partition  without  suit,  as 
pointed  out,  under  supervision  of  the  court; 
but  in  such  cases  the  court  is  the  counsel  of 
the  guardian,  and  must  be  satisfied  that  the 
proposition  Is  fair,  the  title  certain,  and  the 
division  Just  But  here  the  proceeding  ought 
to  have  been  hostile,  whereas  it  was,  in  fact, 
collusive.  Moreover,  the  statute  does  not 
permit  a  guardian  to.  consent  to  partition  by 
sale. 

I  have  not  had  to  pass  upon  a  case  which 
so  profoundly  impressed  me  with  a  convic- 
tion of  legal  wrong  as  this.  Not  perhaps, 
that  a  sufilclent  price  was  not  obtained  for 
this  land;  but  that  the  door  has  been  opened 
whereby  speculators,  casting  their  covetous 
eyes  upon  the  property  of  Infants,  may  be 
enabled,  by  seemingly  fair  propositions,  and 
by  holding  out  tempting  offers  to  guardians, 
who  would  rather  handle  money  than  be 
bothered  with  land,  to  evade  the  solemn  pro- 
visions made  by  a  deceased  father  for  his 
children.  If  the  courts  sit  passively  and  let 
guardians  confess  away  the  estates  of  their 
wards  in  this  way,  no  estate  is  safe,  and  a 
man  who  makes  a  will  might  as  well  save 
himself  the  trouble.  Above  all,  In  this  case 
there  was  absolutely  no  occasion  for  causing 
this  land  to  be  sold;  for  I  undertake  to  say 
that  there  Is  not  a  tract  of  land  of  that  size 
in  the  state  of  Washington  which  cannot  be 
fairly  divided  into  two  parts,  of  equal  value. 
The  partition  proceeding  was  a  sham.  Initiat- 
ed by  the  first  approach  of  Rucker  to  the 
guardian  with  his  offer  of  $2,000,  and  $150 
for  expenses;  and,  if  its  consummation  is 
ratified,  it  crowns  with  success  an  effort  at 
a  slightly  advanced  cost  it  is  true,  to  evade 
the  law  and  the  last  will  of  Erskine  D.  Kro- 
mer. From  all  appearances,  Hewitt  and  the 
Everett  Land  Company  seem  to  have  been 
innocent  purchasers,  except  that  they  could 
not  take  title  save  through  Kromer's  will, 
and  therefore  with  knowledge  of  the  whole 
record  pertaining  to  the  property.  I  advise  a 
reversal,  and  therefore  dissent 
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WHITE  v.  BROOKE  et  al. 
(Supreme  Court  of  Washington.    Feb.  7,  1895.) 
Injunction  Bond— Damages— Restraining  Mort- 
gage Foreclosure — Resulting  Loss 
op  Property. 

1.  A  mortgagee  sued  out  an  injunction  re- 
straining a  sale  under  a  prior  mortgage,  and  the 
sureties  on  the  injunction  bond  bound  them- 
selves to  pay  such  damages  as  the  prior  mortga- 
gee might  sustain  "by  reason  of  said  injunc- 
tion." The  mortgaged  property  was  afterwards 
sold,  pending  the  injunction,  to  the  second  mort- 
gagee under  his  mortgage,  and  removed  from 
the  county.  Thereafter  there  was  a  judgment 
for  defendant  in  the  injunction  suit,  but,  the 
mortgagor  being  insolvent,  the  prior  mortgagee 
was  unable  to  collect  his  debt.  Held,  that  the 
amount  of  the  debt  was  recoverable  in  a  suit 
on  the  bond. 

2.  Where  a  mortgagee  obtains  an  injunc- 
tion restraining  a  sale  under  a  prior  mortgage, 
and,  pending  the  injunction,  the  property  is 
sold  to  the  second  mortgagee  under  his  mort- 
gage, the  first  mortgagee  may,  on  the  dissolution 
of  the  injunction,  sue  on  the  bond  for  damages 
resulting  from  his  loss  of  the  property,  though 
he  have  another  remedy. 

Appeal  from  superior  court,  Lincoln  coun- 
ty; Wallace  Mount,  Judge. 

Action  by  W.  R.  White  against  George 
S.  Brooke  and  W.  B.  Lottman.  From  an 
order  denying  a  new  trial,  and  a  judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

Jones,  Belt  &  Quinn,  for  appellants.  Mer- 
ritt  &  Salisbury,  for  respondent. 

DUNBAR,  J.  This  Is  an  action  brought 
by  the  respondent,  upon  an  injunction  bond 
executed  by  the  appellants,  for  alleged  dam- 
ages growing  out  of  the  injunction  issued 
against  the  respondent  and  in  favor  of  the 
North  Star  Boot  &  Shoe  Company,  a  corpo- 
ration. The  respondent  in  this  action  had  a 
mortgage  for  $1,028.85  upon  the  personal 
property  of  one.  A.  F.  Rosbach.  The  said 
Rosbach  had  also  executed  a  chattel  mort- 
gage to  the  North  Star  Boot  &  Shoe  Com- 
pany, on  the  same  property,  which  was  exe- 
cuted subsequent  to  the  execution  of  the 
mortgage  of  respondent,  White.  The  com- 
plaint alleges  these  facts,  together  with  the 
proper  recording  of  the  respondent's  mort- 
gage. That  the  same  was  due,  and  that,  aft- 
er the  maturing  of  the  notes  which  the  mort- 
gage was  given  to  secure,  White  gave  notice 
of  foreclosure,  as  provided  by  statute,  and 
placed  the  mortgage  in  the  hands  of  the 
sheriff  of  the  proper  county  to  post  and 
serve.  That  said  notices  were  signed,  serv- 
ed, and  posted  as  required  by  the  statute  in 
such  cases  made  and  provided,  and  that,  by 
the  terms  thereof,  sale  thereunder  was  set 
for  the  2d  day  of  October,  1893.  That  on 
said  day  the  North  Star  Boot  &  Shoe  Com- 
pany filed  its  complaint  in  the  superior  court 
of  Lincoln  county,  making  the  respondent  a 
defendant;  alleging  the  chattel  mortgage  on 
said  stock  of  goods,  dated  June  9,  1893  (the 
mortgage  of  respondent  having  been  executed 
on  the  18th  day  of  April,  1893);   that  the 


same  was  due,  and  was  then  being  foreclos- 
ed, and  that  the  mortgage  of  plaintiff  White 
was  fraudulent  and  void,  and  made  to  hin- 
der, delay,  and  defraud  the  creditors  of  said 
A.  F.  Rosbach;  that  at  the  time  of  the  ex- 
ecution of  the  said  notes  and  mortgages  the 
said  Rosbach  was  not  indebted  to  said  White 
in  any  sum  whatever,  and  that  said  mort- 
gage was  not  attempted  to  be  foreclosed  until 
after  the  said  corporation  had  taken  posses- 
sion under  its  alleged  mortgage,— and  pray- 
ing for  a  temporary  restraining  order,  re- 
straining White,  his  agents  and  attorneys, 
from  further  proceeding  with  the  said  fore- 
closure, and  from  offering  said  stock  of  goods, 
or  any  part  thereof,  for  sale;  that  the  sher- 
iff be  likewise  enjoined  from  making  such 
sale,  or  from  taking  any  further  steps  there- 
in, until  the  final  hearing  of  the  cause  com- 
menced; that  on  said  final  hearing  said  mort- 
gage of  White's  might  be  adjudged  null  and 
void.  Alleging,  in  substance,  that  the  re- 
straining order  was  granted  as  asked  for  by 
the  North  Star  Boot  &  Shoe  Company,  tem- 
porarily enjoining  and  restraining  the  plain- 
tiffs from  taking  any  further  steps  in  their 
foreclosure  proceedings  until  the  final  hear- 
ing of  the  cause;  the  said  restraining  order 
to  take  effect  and  be  in  force  from  and  after 
the  filing  of  a  bond,  in  the  sum  of  $2,000,  for 
the  payment  of  said  White  and  Donahue,  the 
sheriff,  with  two  or  more  sureties  approved 
by  the  clerk  of  the  court.  Alleging  the  filing 
of  a  bond,  and  the  approval  of  the  same, 
with  the  appellants  here  as  sureties,  and  the 
issuing  of  the  injunction  after  the  filing  of 
the  bond,  and  that  In  obedience  to  said  order 
of  injunction  they  ceased  from  all  further 
steps  in  such  foreclosure  proceeding.  The 
complaint  alleges  that  the  stock  of  goods  up- 
on which  their  mortgage  was  a  lien  was  on 
the  2d  day  of  October,  1893,  of  the  value  of  a 
sum  more  than  sufficient  to  pay  the  indebt- 
edness of  the  said  Rosbach  to  the  said  White, 
and  that  if  the  said  sale  had  not  been  en- 
joined the  same  would  have  sold  for  a  suffi- 
cient amount  to  pay  said  indebtedness;  that 
after  the  service  of  the  restraining  order  as 
aforesaid,  and  before  the  dissolution  thereof, 
the  goods  were  sold  under  the  second  mort- 
gage in  favor  of  the  North  Star  Boot  &  Shoe 
Company,  and  were  taken  out  of  the  county 
of  Lincoln,  and  to  some  place  unknown  to 
said  White,  and  that  he  was,  and  has  been 
ever  since  said  time,  unable  to  find  said  prop- 
erty, or  any  part  thereof,  and  was  therefore 
unable  to  make  or  collect  any  part  of  the 
said  indebtedness;  that  the  said  stock  of 
goods  so  sold  was  and  is  all  of  the  property 
owned  by  the  said  Rosbach,  and  was  the 
only  property  out  of  which  said  notes  could 
be  collected,  and  that  the  said  Rosbach  is 
now,  and  has  ever  since  said  time  of  said  sale 
been,  insolvent;  that  at  said  sale,  on  the  3d 
day  of  October,  the  North  Star  Boot  &  Shoe 
Company  became  the  purchaser,  and  paid  to 
the  sheriff  of  said  county  the  cost  of  said 
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sale,  and  did  not  pay  to  said  sheriff  any  part 
of  the  sum  bid  at  said  sale,  but  made  its  re- 
ceipt to  the  sheriff  therefor  without  any  mon- 
ey having  actually  passed;  that  thereafter, 
on  the  28th  day  of  November,  1893,  a  trial 
of  said  cause  was  had,  and  on  said  day  a 
judgment  was  rendered  thereon  in  favor  of 
White,  the  then  defendant,  and  against  the 
then  plaintiff,  dismissing  said  action  and  dis- 
solving said  injunction,  and  for  costs  and 
disbursements,  which  judgment  has  ever  since 
remained  in  full  force  and  effect,  unsatisfied 
and  unappealed  from.  Alleges  the  amount 
of  the  debt  lost  by  reason  of  the  premises; 
that  respondent  had  a  lien  on  said  stock  of 
goods  under  said  mortgage,  and  that,  prior  to 
the  commencement  of  this  action,  plaintiff 
had  demanded  from  the  defendants  the 
amount  of  his  damages,  and  that  defendants 
refused  to  pay  the  same,  or  any  sum  what- 
ever; that  they  still  refuse,  and  that  the  sum 
is  still  due,  owing,  and  unpaid;  demanding 
judgment  for  $1,002.85,  with  interest,  and 
$100  attorney's  fee.  A  demurrer  was  inter- 
posed to  this  complaint,  which  was  overruled. 
The  answer  admitted  the  execution  of  the 
bond,  but  alleged  that  the  condition  upon 
which  the  bondsmen  agreed  to  become  liable 
had  not  been  broken  in  this,  to  wit:  That  the 
court  had  never  fully  decided  that  such  plain- 
tiff was  not  entitled  to  the  injunction  for 
which  said  bond  was  given.  As  to  all  the 
other  allegations,  matters,  and  things  con- 
tained in  the  complaint,  defendants,  answer- 
ing, said  they  had  not  sufficient  knowledge  or 
information  to  form  a  belief,  and  therefore 
denied  them.  They  affirmatively  set  up  the 
mortgage  of  the  North  Star  Boot  &  Shoe 
Company;  alleged^  the  fact  that  they  were 
proceeding  to  foreclose  their  mortgage,  and 
had  advertised  the  sale  of  the  goods  on  the 
3d  day  of  October,  when  the  plaintiff,  pre- 
tending to  hold  a  mortgage  upon  the  same 
property,  undertook  the  foreclosure,  under 
the  provisions  of  the  statute,  while  the  said 
property  was  in  the  hands  of  the  sheriff,  as 
the  agent  of  the  North  Star  Boot  &  Shoe 
Company;  that  the  respondent  herein,  White, 
has  not  now,  and  never  has  had,  any  legal 
or  valid  claim  against  the  goods  or  property 
of  said  A.  P.  Rosbach;  that  the  mortgage 
was  a  pretense,  and  given  for  the  purpose  of 
covering  up  and  keeping  from  the  reach  of 
creditors  the  property  described  in  the  mort- 
gage. The  answer  and  complaint  are  both 
long,  but  we  think  we  have  substantially 
stated  the  allegations  therein.  A  trial  was 
had,  and  a  general  and  special  verdict  found. 
Motion  for  a  new  trial  was  overruled,  and 
judgment  entered.  To  all  of  which  appel- 
lants excepted,  and  bring  the  case  here  on  ap- 
peal. 

It  seems  to  us  the  principal  question  for 
discussion  is,  did  the  court  err  in  overruling 
the  general  demurrer  to  the  amended  com- 
plaint, or  were  the  damages  incurred  by  the 
plaintiff  the  direct  or  approximate  result  of 


the  injunction  obtained  by  the  plaintiff  In  the 
injunction  suit?  There  is  some  conflict  of 
authority  on  this  question,  but  we  think  the 
great  weight  of  authority,  and  the  better  rea- 
soning, support  the  contention  of  the  respond- 
ent. The  appellants  quote  2  High,  Inj.  § 
1635,  to  the  effect  that  sureties  are  liable 
for  such  damages  only  as  result  from  the  In- 
junction itself,  and  not  for  damages  caused 
by  the  unlawful  act  of  the  person  obtaining 
the  Injunction,  during  Its  pendency.  While 
this  Is  true,  as  a  general  proposition,  we 
think  the  damages  here  did  result  directly 
from  the  injunction  itself.  Certain  It  Is  that 
the  effect  was  direct  enough  to  take  from  the 
possession,  control,  and  reach  of  the  respond- 
ent the  property  upon  which  he  had  a  lien, 
and  which,  if  the  statements  of  the  complaint 
are  true,  would  have  been  sufficient  to  have 
paid  his  claim,  and  which,  according  to  the 
allegation  of  the  complaint,  would  have  been 
sold  on  the  2d  day  of  October,  and  the  claim 
would  have  been  satisfied.  While  it  is  true 
that  sureties  on  Injunction  bonds— or,  for  that 
matter,  on  any  other  bonds— will  not  be  held 
beyond  the  strict  terms  of  their  contract,  it 
seems  to  us  that,  under  the  strict  terms  of 
their  contract,  they  are  liable  for  the  dam- 
ages which  arose  in  this  case.  The  promising 
part  of  the  bond  Is  as  follows:  "Now,  there- 
fore, we,  the  undersigned,  residents  of  the 
county  of  Lincoln,  state  of  Washington,  in 
consideration  of  the  premises  and  the  issu- 
ance of  said  Injunction,  do  promise  to  the 
effect  that  In  case  said  Injunction  shall  be  is- 
sued said  plaintiff  will  pay  to  the  said  par- 
ties enjoined  such  damages,  not  exceeding  the 
sum  of  $2,000,  as  such  parties  may  sustain  by 
reason  of  said  Injunction,  If  the  court  finally 
decides  that  the  said  plaintiff  was  not  en- 
titled thereto."  So  that  there  is  no  question 
of  rigid  or  liberal  rule,  so  far  as  the  rights  of 
the  bondsmen  are  concerned,  but  it  is  a  pure 
question  of  fact,  as  to  whether  the  damages 
were  sustained  by  the  respondent  by  reason 
of  the  injunction.  It  seems  to  us  that  if  we 
should  hold  that  the  damages  in  this  case 
were  too  remote,  or  that  the  defendant  In  the 
Injunction  proceeding  should  be  relegated  to 
the  sheriff,  on  his  official  bond,  for  redress, 
injunction  bonds  would  be  found  entirely  in- 
adequate and  altogether  unnecessary;  for 
certainly,  by  reason  of  the  respondent  being 
forbidden  to  pursue  the  remedy  which  he 
plainly  had,  under  the  law,  to  foreclose  his 
mortgage  and  sell  the  property  to  satisfy  his 
debt,  his  Hen  was  destroyed,  and  the  proper- 
ty was  taken  from  the  jurisdiction,  and  was 
lost  to  him.  And  It  seems,  in  reason,  it 
would  make  no  difference  how  the  loss  oc- 
curred, If  this  loss  could  be  traced  directly  to 
the  issuance  of  the  injunction;  and  under 
the  allegations  of  the  complaint  the  damages 
would  be  the  amount  of  the  debt,  the  collec- 
tion of  which  was  prevented  by  the  Injunc- 
tion. 

Respondent  cites,  In  support  of  his  conten- 
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tlon,  Dougherty  v.  Dore,  63  Cal.  170,  and  we 
think  this  case  is  squarely  in  point  There 
the  plaintiff  was  a  street  contractor,  who  had 
a  contract  for  doing  the  work  which  he  was 
temporarily  enjoined  by  the  injunction  from 
prosecuting.    The  testimony  showed  that  by 
reason  of  said  Injunction,  and  service  there- 
of, and  delay  caused  thereby,  a  large  amount 
of  material,  placed  In  a  certain  part  of  the 
street  by  plaintiff,  was  left  without  protec- 
tion, and  was  washed  away  by  the7  action  of 
the  water,  and  that  the  plaintiff  had  to,  and 
did,  replace  it  at  a  heavy  cost  It  was  urged 
in  that  case  that  the  injunction  was  not  the 
cause  either  approximate  or  remote,  of  the 
damage;  but  it  was  held  by  the  court  below 
that  It  was  sufficiently  approximate,  and  such 
decision  was  affirmed  by  the  supreme  court. 
"The  injunction,"  says  the  court,  "did  not 
wash  away  the  work,  or  any  part  of  it  but 
it  prevented  the  plaintiff  from  taking  meas- 
ures to  protect  it  against  the  action  of  the 
water."    The  court  in  that  case  quotes  Mey- 
senburg  v.  Schlieper,  48  Mo.  426,  where  it 
was  held  that  one  who  was  enjoined  from 
selling  his  property  until  after  it  was  greatly 
depreciated  in  value  could  recover  the  amount 
of  such  depreciation  against  the  party  who 
wrongfully  sued  out  the  Injunction,  and  Rld- 
dlesbarger  v.  McDaniel,  38  Mo.  138,  where  it 
was  held  that  if  the  party  had  been  injured' 
in  consequence  of  the  injunction,  he  was  en- 
titled to  whatever  damages  he  had  sustained; 
that  destruction  of  the  premises,  or  their  de- 
terioration, and  all   matters  whereby  the 
party  had  suffered  loss  or  Injury,  might  be 
taken  into  account  in  assessing  damages.  It 
is  no  doubt  true  that  the  liability  upon  an 
injunction  bond  is  limited  to  such  damages  as 
arise  from  the  suspension  or  invasion  of  vest- 
ed legal  rights  by  the  injunction;   but  it 
seems  to  us  that  in  this  case  there  was  both 
an  Invasion  and  a  suspension  of  the  vested 
legal  rights  of  the  mortgagee  to  foreclose  his 
mortgage,  and  sell  the  property  mortgaged 
to  satisfy  his  claim.  The  rule  is  thus  stated 
by  Sutherland  on  Damages  (volume  2,  p. 
1118):  "If  an  owner  is  thus  deprived  of  his 
personal  property,  he  is  prima  facie  entitled 
to  recover  its  value;  and  this  measure  of  re- 
dress has  been  allowed  where  the  party  ob- 
taining the  writ  during  its  pendency,  took 
possession  of  the  property,  destroyed  its  iden- 
tity, and  converted  it  to  his  own  use";  citing 
Barton  v.  Fisk,  30  N.  Y.  166.  In  that  case  the 
plaintiff,  claiming  to  be  the  owner  of  certain 
timber  lying  on  the  defendants'  land,  sued 
the  latter,  who  also  claimed  to  own  the  prop- 
erty, to  establish  his'  title.  He  procured  a 
preliminary  injunction  forbidding   the  de- 
fendants to  assert  their  alleged  ownership  by 
suit  In  court,  or  in  any  other  way,  pending 
the  principal  suit  He  failed  In  that  suit; 
the  court  determining  that  the  property  be- 
longed to  the  defendants,  and  not  to  the 
plaintiff.  In  the  meantime  the  plaintiff  car- 
ried off  the  timber,  destroyed  its  identity, 
and  disposed  of  and  converted  the  proceeds 


to  his  own  use;  and  the  court  held  that  the 
measure  of  damages  which  the  defendants  in 
the  suit  were  entitled  to  recover  in  an  action 
upon  the  injunction  bond  was  prima  facie 
the  value  of  the  property  in  question. '  Judge 
Denio,  In  rendering  the  opinion  in  this  case, 
says:  "This  seems  to  me  a  very  plain  case. 
*  *  *  The  plaintiff's  argument  is  that  the 
loss  was  not  occasioned  by  the  injunction, 
but  by  the  tortious  act  of  the  plaintiff  and 
his  assistant  unconnected  with  that  process. 
This  is  too  narrow  a  view  of  the  question.  If 
it  had  been  carried  off  and  converted  by  a 
stranger  while  the  owners  were  prohibited 
from  doing  anything  to  protect  it  the  per- 
sons who  restrained  them  ought  to  make 
recompense  for  the  loss.  A  fortiori  he  should 
make  compensation  when  he  himself  carried 
It  off  and  converted  it  during  the  restraint 
which  he  had  procured  to  be  imposed.  The 
efficient  cause  of  the  loss  was  the  inability  of 
the  defendants,  caused  by  the  injunction,  to 
take  care  of  and  preserve  that  which  was 
their  own."  And  so  the  efficient  cause  of  the 
loss  of  the  goods  in  this  case  was  the  In- 
ability of  the  mortgagee  to  pursue  his  legal 
right  to  sell  these  goods,  by  reason  of  this  in- 
junction, which  was  based  upon  the  bond 
sued  on  here.  The  opinion  above  was  con- 
curred in  by  all  the  judges,  and  a  strong 
concurring  opinion,  too  long  for  repetition 
here,  was  also  rendered  by  Judge  Hogeboom; 
and  in  that  case  it  was  also  held,  under  the 
contention  that  the  plaintiff  and  his  agent 
would  be  liable  to  an  action  for  an  unauthor- 
ized conversion  of  the  property,  that  the 
remedies  were  cumulative;  that  the  bond 
was  intended  to  be  a  complete  protection  to 
the  enjoined  party  from  all  loss  which  could 
possibly  ensue  In  consequence  thereof,  so  far 
as  the  same  was  occasioned  by  the  act  of  the 
party  applying  for  the  Injunction,  or  his 
agents.  We  think  it  hardly  worth  while  to 
multiply  authorities  on  this  proposition.  It 
seems  to  us  that  if  the  complaint  be  true, 
the  damages  alleged  were  so  plainly  and  ap- 
proximately the  result  of  the  injunction  that 
the  court  properly  overruled  the  demurrer. 

It  Is  argued  in  the  brief  of  the  appellants 
that  the  court  sustained  a  demurrer  to  the 
affirmative  defense  in  defendants'  answer, 
but  the  record  falls  to  show  that  a  demurrer 
was  either  interposed  or  overruled.  We 
think,  however,  that  the  court  would  have 
been  justified  In  sustaining  a  demurrer  to  the 
affirmative  matter  set  up  in  the  answer.  This 
was  not  in  any  sense  an  action  for  conver- 
sion, and  it  made  no  difference,  so  far  as  the 
damages  in  this  action  were  concerned, 
whether  another  action  could  be  brought  or 
not  Neither  could  the  defendants,  the  bonds- 
men, or  others  in  this  action,  be  permitted  to 
go  behind  the  final  decree  In  the  Injunction 
suit  and  assail  the  validity  of  the  agreement 
upon  which  that  decree  was  founded.  See  2 
High,  Inj.  §  1641. 

We  have  examined  the  other  errors  al- 
leged, In  relation  to  the  Instructions  and  ad- 
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mission  of  testimony  and  the  weight  of  tes- 
timony, and  think  there  was  no  substantial 
error  committed  by  the  court.  The  judgment 
will  therefore  be  affirmed. 

HOTT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(11  Wash.  90) 

In  re  BOX  et  al. 
NEWLAND  v.  DOBSON. 
(Supreme  Court  of  Washington.    Feb.  7, 1895.) 
Assignee's  Sale— Cloud  on  Title— Rights  of 
Bidder. 

1.  A  bidder  at  an  assignee's  sale  is  justified 
in  refusing  to  complete  the  purchase  when  he 
afterwards  learns  of  mortgages  on  the  land, 
though  the  assignee  expects  to  have  the  mort- 
gages discharged  without  expense  to  the  bidder. 

2.  Where  the  bidder  at  an  assignee's  sale 
refused  to  complete  the  purchase  because  of  in- 
cumbrances on  the  land,  and  the  assignee  re- 
turned that  the  land  is  "unsold,  and  subject  to 
the  further  order  of  court,"  eight  months  after 
such  return,  the  bidder  cannot  be  compelled  to 
complete  his  purchase. 

Appeal  from  superior  court,  Lewis  county; 
W.  W.  Langhorne.  Judge. 

In  the  matter  of  the  assignment  for  the 
benefit  of  creditors  of  William  H.  Box  and 
Henry  C.  Rhodes,  partners,  to  John  T.  New- 
land,  assignee,  John  Dobson  was  cited  to 
show  cause  why  he  should  not  be  compelled 
to  complete  a  purchase  at  the  assignee's  sale. 
There  was  judgment  for  the  assignee,  and 
defendant  appeals.  Reversed. 

Millett  &  Harmon,  for  appellant  Reynolds 
&  Stewart,  for  respondent 

DUNBAR,  J.  The  material  facts  in  this 
case  are  as  follows:  Box  and  Rhodes,  under 
the  firm  name  of  the  Chehalis  Shingle  Com- 
pany, on  the  31st  day  of  October,  1891,  made 
a  general  assignment  for  the  benefit,  of  all 
their  creditors  to  John  T.  Newland,  the  re- 
spondent herein.  In  the.  deed  of  assignment 
to  said  assignee  was  included  the  land  which 
was  the  subject  of  this  action.  On  March  2, 
1892,  the  judge  of  the  superior  court  of  Lewis 
county  issued  an  order  directing  the  respond- 
ent to  sell  the  real  and  personal  property  of 
the  insolvent  estate,  and  report  his  action  to 
the  court  Subsequent  to  said  order,  on 
March  20,  1893,  the  respondent,  by  petition, 
showed  to  the  court  that  he  had  in  his  posses- 
sion and  under  his  control,  by  virtue  of  an 
assignment  of  Henry  C.  Rhodes  to  him  as  as- 
signee, a  note  for  the  sum  of  $1,134,  secured 
by  a  mortgage  upon  the  real  property  above 
referred  to,  and  asked  leave  of  the  court  to 
foreclose  the  same,  that  it  might  not  be  a 
cloud  upon  the  title  to  the  said  property. 
Whereupon  the  court  entered  an  order  direct- 
ing the  respondent  to  foreclose  said  mortgage, 
and  to  collect  if  possible,  the  amount  due  on 
said  note.  Under  this  order,  foreclosure  pro- 
ceedings were  commenced,  and  were  pending 
at  the  time  of  the  respondent's  sale  as  as- 
signee.' Beside  the  $1,134  mortgage,  there 


was  also  another  mortgage  on  the  property  of 
$3,500,  given  to  one  William  P.  Rhodes  by 
Henry  C.  Rhodes,  copartner  of  William  H. 
Box,  and  Laura  Rhodes,  his  wife,  and  this 
was  outstanding  against  the  property  at  the 
time  of  the  sale  by  respondent.  On  the  13th 
day  of  May,  1893,  the  respondent  acting  un- 
der the  order  of  the  court  of  March  2,  1892. 
offered  the  property  for  sale,  and  John  Dob- 
son,  the  appellant  herein,  bid  in  the  said  prop- 
erty for  the  sum  of  $300.  Afterwards,  learn- 
ing of  the  incumbrances,  he  refused  to  pay 
for  the  same.  On  January  10,  1894,  the  re- 
spondent procured  an  order  from  the  court, 
citing  appellant  to  appear  and  show  cause 
why  he  did  not  complete  his  purchase.  Upon 
the  petition  of  respondent,  the  answer  of  ap- 
pellant and  the  reply  of  the  respondent  the 
cause  was  brought  on  for  trial  before  the 
court,  and  judgment  was  rendered  against 
appellant  to  which  he  duly  excepted,  and  the 
cause  comes  here  on  appeal  from  such  order. 

It  is  claimed  by  the  respondent  that  the 
land  in  question  was  afterwards  relieved  of 
the  mortgage  of  $1,134,  and  that  the  mortgage 
of  $3,500  was  only  an  apparent  lien  upon  the 
property,  and  that  there  was  nothing  in  the 
way  of  respondent's  obtaining  a  good  title  to 
the  land  at  the  time  the  action  was  brought 
But  it  appears  that  these  foreclosure  proceed- 
ings were  still  pending  when  the  appellant 
was  cited  to  appear  and  perfect  his  purchase. 
This  was  8  months  after  the  alleged  sale  of 
the  property  to  the  appellant,  and  during  the 
10  months  following  the  date  of  the  respond- 
ent's sale  no  effort  was  made  to  clear  up  the 
title  to  the  property.  The  order  dismissing 
the  mortgage  foreclosure  proceedings  was  not 
made  until  the  final  judgment  against  appel- 
lant hi  this  proceeding  was  signed,  and  a 
year  after  the  date  of  the  sale;  and  the  dis- 
charge of  the  $3,500  mortgage  was  not  pro- 
cured until  10  months  after  the  date  of  said 
sale.  It  was  the  right  of  the  appellant  to  ob- 
tain a  good  title,— a  title  that  would  be  per- 
fect, without  imposing  the  expense  on  him  of 
Instituting  suits  to  clear  the  land  of  incum- 
brances. It  would  be  an  injustice  upon  the 
appellant  to  compel  him  to  take  an  imperfect 
title  to  the  land,  and  pay  the  amount  therefor 
which  he  presumed  he  was  paying  for  a  per- 
fect title,  and  then  compel  him  to  hire  attor- 
neys to  perfect  his  title;  and  "where  the 
court  can  see  that  injustice  would  be  Inflicted 
by  the  ratification  of  a  sale  on  a  party  not  hi 
default,  by  reason  of  the  carelessness  or 
omission  of  its  own  officers,  it  should  inter- 
fere to  prevent  it"  Ffeem.  Ex'ns,  §  30S.  It 
will  not  do  for  the  respondent  to  say  that 
these  were  mere  clouds  upon  the  title,  and 
only  apparent  liens,  for  the  reasons  that  we 
have  above  mentioned,  that  the  buyer  has  a 
right  to  a  perfect  title  without  any  expense 
whatever  to  himself. 

But,  outside  of  these  questions,  the  return 
of  the  assignee  to  the  sale,  after  rehearsing 
the  facts  of  the  sale,  Is  as  follows:  "That 
said  purchaser  afterwards  refused  to  consum- 
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mate  said  sale  by  paying  the  money  for 
which  said  property  sold,  and  this  assignee 
herewith  returns  said  property  unsold  and 
subject  to  the  further  order  of  this  court  (7) 
The  assignee  further  reports  that  he  can 
make  a  good  disposition  of  said  property  at 
private  sale,  and  asks  that  he  be  permitted 
so  to  do.  [Signed]  John  T.  Newland,  As- 
signee." The  purchaser  had  a  right  to  rely 
upon  the  report  of  the  assignee  that  he  re- 
turned the  property  unsold,  and  to  presume 
that  the  further  report  that  he  could  make  a 
good  disposition  of  the  property  at  private 
sale  would  be  acted  upon  by  the  court;  and 
when  eight  months  had  expired,  and  the  pur- 
chaser had  not  been  called  upon  to  pay  for 
said  land,  this  fact,  coupled  with  the  reliance 
upon  the  report  above  specified,  ought  to  have 
been  absolute.  The  judgment  will  therefore 
be  reversed,  and  the  cause  remanded,  with  in- 
structions to  dismiss  this  proceeding  at  the 
expense  of  the  Insolvent  estate. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(11  Wash.  76) 

ERICKSON  v.  ERICKSON. 

(Supreme  Conn  of  Washington.    Feb.  7, 1895.) 

Appeal— Statement  op  Facts  —  Certification- 
Bond. 

1.  Under  the  statute  providing  that  a  party 
desiring  to  have  a  statement  of  facts  certified 
must  file  it  in  the  action,  and  serve  a  copy  on 
the  adverse  party,  the  service  cannot  precede 
the  filing. 

2.  Under  Law#  1803,  p.  115,  providing,  if 
no  amendment  to  appellant  s  statement  of  facts 
is  made  within  10  days  after  it  has  been  filed 
and  served,  such  statement  may  be  certified  at 
the  instance  of  either  party,  a  notice  to  respond- 
ent that  appellant  would  apply  to  the  court  to 
certify  his  statement  is  without  force,  where 
no  previous  service  of  such  statement  was  made 
on  respondent. 

3.  Where  an  appeal  bond  is  radically  de- 
fective in  matters  both  of  form  and  substance, 
required  by  Act  March  8,  1893,  §§  6,  7,  the  ap- 
peal should  be  dismissed. 

Appeal  from  superior  court.  Pierce  county; 
Emmett  N.  Parker,  Judge. 

Action  by  Jacob  Erickson  against  Z.  Erick- 
son  to  recover  for  labor  performed  for  de- 
fendant There  was  a  verdict  for  plaintiff, 
and  from  a  judgment  thereupon  entered  for 
plaintiff,  a  new  trial  being  denied,  defendant 
appeals.    Appeal  dismissed. 

J.  H.  Cannon,  for  appellant  John  P.  Jud- 
son,  for  respondent 

ANDERS,  J.  The  respondent  moves  the 
court  to  strike  the  statement  of  facts  from 
the  record,  for  the  reason  that  the  same  was 
not  filed,  served,  settled,  or  certified  as  by 
law  provided.  It  appears  that  the  judg- 
ment in  this  cause  was  entered  on  November 
27,  1893,  and  that  the  statement  of  facts 
was  not  filed  within  30  days  thereafter.  But 
on  January  22,  1894,  the  appellant  applied 
to  the  court  for  an  extension  of  time  in 
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which  to  file  his  proposed  statement  of  facts. 
The  time  was  extended,  by  order  of  the 
court,  to  January  29,  1894,  and  the  proposed 
statement  of  facts  was  filed  January  25, 
1894.  The  statute  provides  that  a  party  de- 
siring to  have  a  statement  of  facts  certified 
must  prepare  the  same  as  proposed  by  him, 
file  It  in  the  cause,  and  serve  a  copy  thereof 
on  the  adverse  party.  No  copy  of  the  state- 
ment was  served  on  the  respondent  after  it 
was  filed,  but  the  appellant  insists  that  the 
law  respecting  service  was  complied  with 
by  leaving  a  copy  of  the  stenographer's 
notes  of  the  evidence  with  the  respondent's 
attorney  on  the  day  he  applied  for  further 
time  in  which  to  file  his  proposed  statement 
of  facts.  But  it  is  difficult  to  understand 
why  he  should  have  desired  additional  time 
in  which  to  file  his  statement  of  facts  if  the 
stenographer's  notes,  which  he  then  had, 
constituted  the  statement  he  proposed  to 
file.  In  contemplation  of  law.  there  can  be 
no  statement  of  facts  in  a  cause  until  It  has 
been  properly  filed  therein;  and  no  valid 
service  of  a  statement  can  be  made  by  copy 
until  the  original  has  been  filed.  In  other 
words,  service  cannot  precede  the  filing  of 
the  statement  Hastings  v.  Halleck,  10  Cal. 
31;  Buffendeau  v.  Edmondson,  24  Cal.  94: 
Moulton  v.  Ellmaker,  30  Cal.  528;  Lambert 
v.  Moore,  1  Nev.  293.  We  think,  therefore, 
that  the  statement  of  facts  was  not  served 
as  provided  by  law.  On  March  13,  1894, 
notice  was  given  respondent  that  appellant 
would  apply  to  the  Judge  who  tried  the 
cause  to  settle  and  certify  the  statement  of 
facts  on  March  22,  1894,  and  the  state- 
ment was  certified  on  that  day,  respondent 
not  being  present  Under  the  statute,  the 
respondent  is  entitled  to  10  days  after  the 
filing  and  service  of  the  statement  of  facts 
within  which  to  file  and  serve  any  amend- 
ments which  he  may  propose  thereto,  but,  if 
no  amendments  are  filed  and  served  within 
that  time,  then  the  statement  is  deemed 
agreed  to,  and  may  be  certified  by  the  judge 
at  the  Instance  of  either  party  at  any  time, 
without  notice  to  any  other  party,  upon 
proof  of  service  of  the  statement,  and  that 
no  amendments  have  been  proposed.  Laws 
1893,  p.  115.  But  this  cannot  be  done  before 
the  expiration  of  the  time  for  filing  amend- 
ments. Inasmuch  as  the  statement  was 
never  served  as  required  by  law,  the  notice 
of  March  13,  1894,  in  no  way  affected  the 
rights  of  respondent.  The  motion  to  strike 
the  statement  must  be  granted. 

The  respondent  also  moves  to  dismiss  the 
appeal  for  the  reason  that  no  bond  has  been 
filed  in  this  cause  as  required  by  law.  It 
is  provided  by  section  18  of  the  appeal  act 
of  March  8,  1893  (Laws  1893,  p.  129).  that 
any  respondent  may  move  the  supreme  court 
to  dismiss  an  appeal  on  the  ground  that  the 
appeal  bond  Is  not  in  form  or  substance 
such  as  to  render  the  appeal  effectual.  The 
requisites  of  a  proper  bond  are  prescribed 
In  sections  6  and  7  of  the  same  act  Tested 
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by  these  provisions,  the  bond  filed  in  this 
case  is  certainly  not  such  as  to  render,  the 
appeal  effectual.  It  is  radically  deficient, 
both  in  form  and  substance.  The  appeal 
must,  therefore,  be  dismissed,  and  It  Is  so 
ordered. 

HOYT,  C.  J.,  and  SCOTT  and  DUNBAR, 
J  J.,  concur. 


(11  Wash.  8) 

KITTRIDGE  v.  STEGMIER  et  al. 

(Supreme  Court  of  Washington.   Jan.  22, 1895.) 

Release  of  Surett— Request  to  Debtor  to  Sub 
—Indorsement  on  Note. 

1.  A  mere  oral  request  by  a  surety  that  the 
creditor  sue  the  principal,  and  a  promise  by  the 
creditor  to  do  so,  does  not  alone  constitute  a 
waiver  of  the  statutory  requirement  of  a  notice 
in  writing. 

2.  If,  after  a  surety  has  notified  the  cred- 
itor to  bring  suit,  he  acquiesces  in  the  dismissal 
of  the  suit  brought  against  him  and  the  prin- 
cipal debtor  pursuant  to  such  notice,  he  is  not 
released. 

3.  A  surety  on  a  note  secured  by  chattel 
mortgage  is  not  prejudiced  because,  after  its 
execution  by  him.  there  was  indorsed  thereon 
the  stipulation,  "With  privilege  of  three  months' 
extension,  if  security  remains  satisfactory." 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  H.  H.  Klttrldge  against  Fred. 
Stegmler,  George  E.  Spoor,  and  C.  W.  Car- 
son. There  was  a  verdict  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  and  a 
judgment  on  the  verdict,  defendant  Carson 
appeals.  Affirmed. 

Plummer  &  Thayer,  for  appellant  S.  & 
J.  W.  Douglas  and  Blake  &  Post,  for  re- 
spondent 

GORDON,  J.  Respondent  brought  this  ac- 
tion in  the  court  below  against  defendants 
Stegmier,  Spoor,  and  Carson,  to  recover  the 
sum  of  $864.60  upon  a  promissory  note  exe- 
cuted to  plaintiff  by  defendants,  bearing 
date  Spokane,  March  19,  1892,  due  three 
months  thereafter.  Said  note  bore  the  fol- 
lowing indorsement:  "With  privilege  of 
three  months'  extension  if  security  remains 
satisfactory.  H.  H.  Klttrldge."  Appellant 
Carson,  alone  defended.  In  his  answer  he 
alleges  that  he  was  a  surety  for  defendant 
Stegmler,  receiving  no  part  of  the  consider- 
ation for  which  the  note  was  given,  which 
fact  was  known  to  plaintiff;  that  to  secure 
the  payment  of  said  note,  Stegmier,  his 
principal,  executed  to  plaintiff  a  chattel 
mortgage  on  a  stock  of  goods,  consisting 
principally  of  painters'  and  glaziers*  sup- 
plies, which  mortgage  contained  a  provision 
that  all  moneys  received  from  the  sale  of 
the  mortgaged  goods  should  be  applied  to 
the  payment  of  the  note;  that  plaintiff 
thereafter,  instead  of  requiring  that  the  pro- 
ceeds of  such  sales  should  be  applied  to  the 
payment  of  the  note,  permitted  Stegmier 
to  retain  the  same,  and  released  a  large  por- 
tion of  the  property  so  mortgaged.   For  a 


further  defense  he  alleges  that  after  the  ma- 
turity of  the  note  and  on  "to  wit  between 
the  19th  day  of  June,  1892,  and  the  10th  day 
of  May,  1893,"  he  made  a  verbal  demand 
upon  plaintiff  to  bring  suit  upon  the  note, 
and  prosecute  the  same  to  judgment;  that 
the  plaintiff  promised  so  to  do,  and  that  de- 
fendant relying  upon  said  promise,  did  not 
give  the  written  notice  contemplated  by  sec- 
tion 756  of  2  Hill's  Code;i  that  thereafter, 
to  wit  on  May  10,  1893,  plaintiff  did  insti- 
tute suit  upon  said  note,  which  suit  was 
subsequently,  on  February  21,  1894,  dismiss- 
ed by  plaintiff  without  proceeding  to  judg- 
ment against  Stegmier,  the  principal.  Plain- 
tiff replied,  denying  generally  and  specific- 
ally each  of  the  several  matters  of  affirma- 
tive defense  contained  in  the  answer.  There 
was  a  trial  to  the  court,  and  a  jury  impanel- 
ed, and  at  the  close  of  the  case  for  plain- 
tiff the  court  denied  the  appellant's  motion 
for  a  nonsuit,  and  an  exception  was  taken. 
When  the  evidence  was  concluded,  the 
court  upon  plaintiff's  motion,  directed  a 
verdict  for  the  plaintiff  for  the  amount 
claimed  in  the  complaint.  To  this  ruling  an 
exception  was  taken.  From  the  order  over- 
ruling appellant's  motion  for  a  new  trial 
and  judgment  upon  the  verdict  appellant 
prosecutes  this  appeal. 

As  to  the  first  defense  above  noticed,  it 
is  sufficient  to  say  that  conceding  that  ap- 
pellant was  merely  the  surety  of  Stegmier. 
and  that  the  law  Is  that  where  a  creditor 
has  a  surety  for  a  debt  and  also  has  a 
lien  on  the  property  of  the  principal  debtor 
for  security,  and  he  releases  such  lien,  the 
surety  is  discharged  from^iabllity  to  the  ex- 
tent of  the  value  of  the  lien  lost  still  there 
was  no  evidence  Introduced  from  which  the 
jury  would  have  been  warranted  in  find- 
ing that  plaintiff  released  any  portion  of  the 
mortgaged  property,  or  that  the  proceeds  of 
the  sales  thereof  were  not  wholly  applied 
to  the  payment  of  the  note.  Plaintiff  was 
the  sole  witness  examined  on  this  branch  of 
the  case,  and  testified  as  follows:  "Steg- 
mler, after  the  execution  of  the  note  In  suit 
and  the  chattel  mortgage,  still  held  posses- 
sion of  the  property  described  in  the  mort- 
gage, and,  from  time  to  time,  sold  and  dis- 
posed of  the  same,  and  paid  me  the  pro- 
ceeds, which  were  credited  upon  the  note. 
Finally,  after  the  property  had  about  all 
been  disposed  of,  the  remnant  was  sold  for 
$25,  and  the  proceeds  were  paid  me,  and 
credited  upon  the  note."  He  further  testi- 
fied: "I  afterwards  released  said  mortgage, 
and  gave  it  to  Stegmier,  after  writing  on 
the  same  that  it  was  canceled  and  paid." 
This  testimony  is  nowhere  discredited  or 
denied,  and  clearly,  as  to  this  branch  of  the 


*  2  Hill's  Code,  §  756,  et  seq.,  provide  that 
a  surety  may  require  the  creditor  "by  notfce 
in  writing,"  to  institute  an  action  on  the  con- 
tract, and  that  if  the  creditor  shall  not  pros- 
ecute the  same  to  judgment  the  surety  shall  be 
discharged. 
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case,  the  court  below  committed  no  error 
In  withdrawing  its  consideration  from  the 
jury. 

As  to  the  second  defense  above  noticed, 
appellant  insists  that  the  giving  of  the  verbal 
notice,  coupled  with  the  promise  of  plain- 
tiff to  bring  suit,  and  the  subsequent  bring- 
ing of  the  suit,  constituted  a  waiver  on  the 
part  of  the  plaintiff  of  the  "notice  in  writ- 
ing" contemplated  by  section  756,  supra,  and 
that  the  subsequent  dismissal  of  the  suit  by 
the  plaintiff  operated  in  law  to  discharge  the 
appellant  from  his  obligation  as  surety.  We 
think  the  position  is  not  well  taken.  While 
we  have  no  doubt  that  the  "notice  in  writ- 
ing" may  be  waived,  it  seems  to  be  well  set- 
tled that  a  mere  oral  request  upon  the  part 
of  the  surety  to  sue,  and  a  promise  upon  the 
part  of  the  creditor  to  comply  with  the  re- 
quest, will  not,  in  general,  or  when  unac- 
companied by  other  declarations  or  cir- 
cumstances, constitute  such  waiver.  Chris- 
man  v.  Tuttle,  59  Ind.  155;  English  v. 
Bourn,  7  Bush,  138.  Nor  does  the  fact  that 
the  plaintiff  thereafter  brought  suit,  and 
subsequently  dismissed  it,  operate  to  exon- 
erate the  surety  under  the  circumstances  of 
this  case.  The  allegations  of  the  answer  in 
this  regard  are  too  indefinite  to  enable  us 
to  conclude  that  the  suit  was  brought  as  a 
result  of  the  notice.  According  to  the  an- 
swer, the  notice  was  given  "between  the 
19th  day  of  June,  1892,  and  the  10th  day  of 
May,  1893,  but  suit  was  not .  brought  until 
May  10,  1893,  and  the  only  demand  which 
the  evidence  tended  at  all  to  prove  was 
made  in  July,  1892,  10  months  before  suit 
was  brought;  hence,  neither  under  the  al- 
legations of  his  answer  nor  the  proof  sub- 
mitted under  it  is  the  appellant  in  a  posi- 
tion to  claim  that  the  bringing  of  the  suit 
constituted  a  waiver  by  respondent  of  the 
written  notice.  Nor  can  he  be  heard  to 
urge  that  plaintiff's  dismissal  of  the  suit 
without  proceeding  to  judgment  against 
Stegniier  exonerated  him,  because  he  not 
only  was  In  court  at  the  time,  defending  as 
a  surety,  and  had  notice  of  plaintiff's  appli- 
cation, and  made  no  objection  to  it,  but  we 
think  the  dismissal  was  brought  about  by 
his  own  conduct  upon  the  hearing,  and  that 
he  must  be  deemed  to  have  consented  to  it. 
"If,  after  a  surety  has  notified  the  creditor 
to  bring  suit,  he  subsequently  consents  to 
the  dismissal  of  the  suit  brought  pursuant 
to  such  notice,  he  will  remain  bound  with- 
out any  new  promise."  Brandt,  Sur.  (2d. 
Ed.)  §  609. 

Lastly,  the  appellant  contends  that  the  In- 
dorsement on  the  back  of  said  note  in  suit, 
viz.  "with  privilege  of  three  months'  exten- 
sion if  security  remains  satisfactory,"  was 
placed  thereon  after  the  note  was  signed  by 
the  appellant,  and  without  his  knowledge  or 
consent,  and  that  the  court  erred  In  ad- 
mitting the  note  bearing  this  Indorsement 
In  evidence  under  the  pleadings.  Assuming 
the  fact  to  be  as  claimed  by  the  appellant, 


we  deem  it  wholly  immaterial.  The  In- 
dorsement in  no  sense  changed  the  rights, 
interests,  duties,  or  obligations  of  the  par- 
ties; hence  was  and  is  immaterial.  Derby 
v.  Thrall,  44  Vt  413;  Herrick  v.  Baldwin, 
17  Minn.  209  (Gil.  183).  It  cannot  be  con- 
sidered as  an  unqualified  or  definite  agree- 
ment to  extend  the  time  of  payment  of  the 
note,  and  was  in  no  sense  binding  upon  the 
parties.  It  was  not  an  enforceable  agree- 
ment for  the  extension  of  time.  We  con- 
clude that  there  was  no  evidence  which 
tended  to  show  that  appellant,  as  surety  for 
defendant  Stegmier,  was  prejudiced  by  any 
act  of  respondent,  or  that  respondent  omit- 
ted to  perform  any  duty  which  he  owed  to 
appellant  by  reason  of  such  suretyship;  and 
the  learned  judge  was  right  in  directing  a 
verdict  for  the  respondent,  and  the  judg- 
ment entered  upon  it  is  affirmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
DUNBAR,  JJ.,  concur. 


(11  Wash.  12) 
WOODBURY  v.  HENNINGSEN. 
(Supreme  Court  of  Washington.  Jan.  25, 1895.) 
Special  Appearance— Waiver— Certiorari  fbth 
Justice— Want  of  Jurisdiction. 

1.  A  party  who  appears  specially  to  object 
to  the  jurisdiction  of  a  court  does  not  waive 
such  objection  by  proceeding  to  trial. 

2.  Under  Code  Proc.  §  1621.  providing  that, 
if  any  person  shall  conceive  himself  injured  by 
error  in  any  judgment  given  by  a  justice  of  the 
peace,  he  may  remove  such  judgment  to  the  su- 
perior court,  certiorari  will  lie  to  review  the  ac- 
tion of  a  justice  of  the  peace  in  assuming  juris- 
diction of  an  action. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  William  Woodbury  against  Hen- 
ry Hennlngsen.  From  a  judgment  of  the 
justice  court  for  plaintiff,  defendant  sued 
out  a  writ  of  certiorari  to  the  superior  court, 
and  from  an  order  dismissing  the  writ  de- 
fendant appeals.  Reversed. 

Plummer  &  Thayer,  for  appellant  Rich- 
ardson &  Gallagher,  for  respondent. 

DUNBAR,  J.  This  was  an  action  of  re- 
plevin in  a  justice's  court  of  Spokane  county. 
The  action  was  attempted  to  be  commenced 
by  the  service  of  notice  and  complaint,  as 
provided  in  sections  1454,  1455,  Code  Civ. 
Proc.  The  notice  and  complaint  were  served 
upon  the  defendant  by  delivering  a  copy  of 
said  notice  and  complaint  to  a  child  under 
the  age  of  12  years;  and  the  return  of  serv- 
ice on  file  shows  that  a  copy  of  said  notice 
was  delivered  to  defendant's  daughter,  a  girl 
of  the  age  of  11  years.  Upon  the  cause  be- 
ing called  for  trial,  defendant  moved  the 
court  to  quash  the  return  of  service  of  the 
notice  and  complaint,  for  the  reason  that  no 
notice  of  summons  authorized  by  law  had 
ever  been  served  upon  the  defendant,  said 
motion  specifying  that  the  appearance  was 
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for  the  purposes  set  forth  therein,  and  for 
no  other  purpose  whatsoever.  The  motion 
was  overruled,  and  the  defendant  excepted 
to  the  ruling.  The  complaint  did  not  state 
whether  or  not  the  property  mentioned  was 
then,  or  ever  had  been,  In  the  county  of 
Spokane.  The  defendant  demurred  to  the 
complaint,  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  upon  the  further  ground  that  the 
justice  had  no  Jurisdiction  of  the  subject- 
matter  of  the  action.  The  Justice  overruled 
said  demurrer,  to  which  ruling  the  defend- 
ant excepted.  No  evidence  was  Introduced 
as  to  this  point.  Upon  the  hearing  of  the 
case,  judgment  was  rendered  against  the  de- 
fendant in  favor  of  the  plaintiff  for  $15,  and 
for  $35.70  costs.  A  writ  of  certiorari  was 
sued  out  to  the  superior  court,  which  result- 
ed in  the  dismissal  of  the  writ,  from  which 
order  an  appeal  was  taken  to  this  court  It 
is  conceded  by  respondent  that  the  service 
in  the  case  was  not  sufficient  to  confer  ju- 
risdiction of  the  person  on  the  Justice,  but 
the  contention  is  that  the  appellant  waived 
that  defect,  submitted  to  and  conferred  ju- 
risdiction of  the  person  on  the  justice  by 
continuing  in  the  case,  excepting  to  the  rul- 
ings of  the  justice  thereafter,  appearing  gen- 
erally and  answering,  and  going  to  trial  after 
his  objection,  by  way  of  special  appearance, 
was  overruled  by  the  justice.  The  authori- 
ties upon  this  question  are  not  uniform, 
some  courts  holding  that  it  is  incumbent 
upon  the  party  claiming  a  want  of  jurisdic- 
tion to  stand  upon  his  special  motion',  while 
others  hold  to  the  doctrine  that,  when  the 
special  motion  is  made  and  overruled,  no 
waiver  will  be  Imputed  by  proceeding  to 
try  the  case  upon  its  merits.  We  think  the 
latter  position  is  the  better  one,  and  there- 
fore hold  that  the  justice  court  did  not  ob- 
tain jurisdiction  by  the  general  appearance 
entered  by  the  defendant  after  his  motion 
had  been  overruled.  In  support  of  the  con- 
tention that  the  court  did  not  have  juris- 
diction of  the  subject-matter,  we  cite  sec- 
tions 22,  27,  Code  Proc. 

This  leaves  but  one  other  question  in  the 
case,  viz.:  Will  a  writ  of  certiorari  He  from 
the  justice's  court  in  a  case  of  this  kind? 
The  general  doctrine  of  the  common  law  was 
that  a  writ  of  certiorari  will  lie  where  a 
court  is  acting  without  Jurisdiction,  and 
under  our  statute  it  seems  plain  that  the 
writ  of  certiorari  lies  from  a  justice's  court 
Section  1621,  Code  Proc.,  provides:  "If  any 
person  shall  conceive  himself  injured  by  er- 
ror in  any  process,  proceeding,  Judgment,  or 
order  given  by  any  Justice  of  the  peace  with- 
in this  state,  it  shall  be  lawful  for  such  per- 
son to  remove  such  process,  proceeding, 
judgment  or  order  to  the  superior  court,  as 
hereinafter  provided."  And  subsequent  sec- 
tions provide  for  the  suing  out  and  issuance 
of  the  writ  of  certiorari.  In  fact  these  pro- 
•  visions  are  under  a  chapter  entitled,  "Of  Cer- 
tiorari, and  Proceedings  Thereon."  Now, 


in  chapter  15,  entitled,  "Of  Appeals  from 
Justices'  Courts,"  section  1630  provides: 
"Any  person  considering  himself  aggrieved 
by  any  judgment  or  decision  of  a  justice  of 
the  peace  in  a  civil  action  or  proceeding,  may. 
in  person  or  by  his  agent  appeal  therefrom 
to  the  superior  court,"  etc.  And  subsequent 
sections  provide  the  manner  in  which  the 
appeal  shall  be  taken.  It  seems  plain,  there- 
fore, that  these  remedies  are  intended  by 
statute  to  be  concurrent  remedies,  and  that, 
so  far  as  the  statutory  right  of  certiorari 
is  concerned,  all  the  requirement  is  that  the 
person  shall  conceive  himself  injured  by  er- 
ror in  any  process,  proceeding,  or  judg- 
ment etc.  Finding,  then,  that  the  court  in 
this  case  had  neither  jurisdiction  of  the  per- 
son nor  the  subject-matter  of  the  suit  and 
that  such  want  of  jurisdiction  was  not  waiv- 
ed by  the  subsequent  answer  of  the  appel- 
lant; and  further  finding  that  the  writ  of 
certiorari  was  available  to  the  appellant  un- 
der the  statute,  the  judgment  of  the  lower 
court  will  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  proceed  in  ac- 
cordance with  this  opinion. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(U  Wash.  63) 

STATE  ex  rel.  SCHWABACHER  BROS,  ft 
CO.  v.  SUPERIOR  COURT  OF 
KING  COUNTY  et  al. 
(Supreme  Court  of  Washington.    Feb.  4, 1895.) 
Wbit  of  Prohibition— Injunction  to  Rrstbaik 
Execution. 
Prohibition  will  not  lie,  at  the  instance 
of  an  execution  creditor,  to  restrain  a  trial 
court  from  enjoining  the  execution  sale,  and 
from  turning  the  debtor's  property  over  to  a  re- 
ceiver appointee  by  it  for  the  benefit  of  all  cred- 
itors.  Hoyt,  C.  J.,  dissenting. 

Application  for  writ  of  prohibition  upon 
relation  of  Schwabacher  Bros.  &  Co.,  a  cor- 
poration, against  the  superior  court  of  the 
state  of  Washington  In  and  for  King  county, 
and  others,  to  enjoin  the  court  from  Issuing 
an  order  restraining  it  from  an  execution 
sale  of  property  of  an  Insolvent,  and  turning 
it  over  to  a  receiver  to  be  sold,  the  proceeds 
to  be  paid  into  court   Writ  denied. 

Donworth  &  Howe,  for  relator.  Allen  ft 
Powell,  for  respondents. 

SCOTT,  J.  This  was  an  application  for  a 
writ  of  prohibition.  The  Abrams  Grocery 
Company  was  a  corporation  organized  and 
doing  business  under  the  laws  of  this  state. 
The  relator,  Schwabacher  Bros.  &  Co., 
claimed  a  Hen  upon  its  property,  which  con- 
sisted of  a  stock  of  groceries,  by  virtue  of  an 
execution  levy  issued  upon  a  judgment  which 
had  been  confessed  by  the  Abrams  Grocery 
Company.  The  respondent  Wesley  Comp- 
ton  had  been  appointed  receiver  of  said 
company  In  a  suit  Instituted  by  one  of  its 
creditors.   Thereafter,  and  prior  to  a  sale 
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of  the  property  aforesaid  under  said  execu- 
tion levy,  said  receiver  Instituted  an  action 
against  the  relator  and  certain  other  cred- 
itors of  said  company,  alleging  that  the  judg- 
ment aforesaid  was  invalid,  and  was  an  at- 
tempted fraudulent  preference  of  a  creditor; 
that  certain  other  of  the  creditors  claimed 
certain  Interests  in  the  property  or  Hens  by 
virtue  of  attachment  levies;  and  that  said 
property  so  levied  upon  was  all  the  property 
owned  and  possessed  by  the  Abrams  Gro- 
cery Company;  and  asked  that  the  sale 
aforesaid  be  restrained,  and  the  property 
turned  over  to  said  receiver;  and  said  cred- 
itors were  cited  to  show  cause  why  such  sale 
should  not  be  restrained,  and  the  property 
turned  over  to  the  receiver.  Of  the  creditors 
cited,  the  relators  were  the  only  ones  who 
appeared  to  contest  the  same.  A  hearing 
was  had  thereon,  whereupon  the  court  or- 
dered that  the  sale  aforesaid  be  restrained, 
and  that  the  property  be  turned  over  to  the 
receiver;  and  the  court,  having  found  that 
said  property  was  of  a  perishable  nature, 
further  ordered  that  the  receiver  convert 
the  same  into  money,  and  pay  the  same  Into 
court,  to  await  the  trial  and  determination 
of  the  issues  raised  in  the  suit  aforesaid 
brought  by  the  receiver.  The  formal  order 
was  not  signed  at  that  time,  but  a  written 
memorandum  thereof  was  entered  upon  the 
minutes  of  the  court,  and  the  court  directed 
a  formal  order  to  be  prepared,  which  was 
done,  and  submitted  to  the  court,  and  signed 
on  the  succeeding  day.  At  the  time  the  form- 
al order  was  presented  for  the  signature 
of  the  judge,  the  relator  again  appeared  and 
objected  thereto,  and  further  represented  to 
the  court  that  it  had  a  further  lien  upon  said 
property  by  virtue  of  an  attachment  levy 
thereon,  which  point,  it  appears  by  the  affi- 
davits submitted  by  said  relator  at  the  hear- 
ing, and  by  the  return  of  the  court,  had  not 
been  raised  at  the  time  of  the  hearing,  or 
prior  to  the  announcement  of  the  order  and 
minute  thereof  as  aforesaid.  We  do  not  re- 
gard it  as  material  whether  relator  had  an 
attachment  lien  In  addition  to  the  execution 
lien,  except  that  it  was  not  in  issue  in  the 
suit  brought  by  the  receiver,  having  arisen 
subsequent  thereto.  But,  not  having  been 
presented  In  time,  it  was  not  entitled  to  con- 
sideration. If  It  had  been  so  presented,  the 
complaint  could  have  been  amended  to  In- 
clude it,  and  an  issue  raised  thereon  for  the 
court  to  determine  in  the  matter  then  be- 
fore it  It  is  contended  that  the  writ  should 
issue  on  the  authority  of  State  v.  Superior 
Court  of  Snohomish  Co.,  7  Wash.  77,  34  Pac. 
430,  and  State  v.  Superior  Court  of  Chehalls 
Co.,  8  Wash.  210,  35  Pac.  1087.  Many  cases 
were  there  considered  by  the  court,  to  which 
we  think  It  unnecessary  to  again  refer.  But 
the  facts  presented  here  do  not  bring  this 
case  within  the  authority  of  either  of  the 
two  cases  mentioned,  nor  do  we  think  the 
rule  should  be  extended  to  include  a  case 
like  the  present  one.   If  the  matters  alleged 


by  the  receiver  are  determined  In  his  favor, 
the  creditors  of  the  Abrams  Grocery  Com- 
pany clearly  have  a  right,  under  the  deci- 
sions of  this  court,  to  have  Its  property  pre- 
served and  equitably  distributed  among  them 
in  payment  of  their  respective  claluis,  re- 
gardless of  the  rights  of  the  insolvent  cor- 
poration or  what  it  could  do  in  the  matter. 
The  court  was  satisfied,  upon  the  proof  sub- 
mitted, to  grant  the  order  restraining  the. 
sale,  and  this  is  the  substantial  matter  com- 
plained of,  although  the  matters  with  re- 
spect to  turning  the  property  over  and  its 
conversion  into  money  were  substantially  in- 
volved therein;  and  upon  finding  that  the 
sale  should  be  restrained,  and  that  the  prop- 
erty was  of  a  perishable  nature,  the  court 
had  authority  to  direct  the  same  to  be  turned 
over  to  the  receiver,  to  be  converted  as  afore- 
said, for  the  purpose  of  preserving  the  same. 
This  case  differs  essentially  from  the  two 
preceding  cases  cited,  in  that  the  Abrams 
Grocery  Company  was  shown  to  be  an  insol- 
vent corporation,  and  that  the  relator  claimed 
the  right  and  was  proceeding  to  sell  the  en- 
tire property  to  satisfy  Its  judgment,  and  the 
relator  and  the  other  creditors  were  parties 
to  the  suit  wherein  such  action  was  taken, 
and  their  respective  liens  were  not  lost  or 
interfered  with  in  such  suit  or  proceeding 
further  than  to  restrain  the  sale  pending  a 
trial  of  the  issues  raised.  We  clearly  would 
not  prohibit  the  action  of  the  court  In  re- 
straining a  sale  of  the  property,  and  as  the 
claimed  Hen  of  the  relator  Is  not  lost,  but 
Is  clearly  preserved  by  the  order  aforesaid, 
and  as  the  order  directing  a  transfer  of  the 
property  from  the  sheriff  to  the  receiver  was 
simply  a  transfer  from  the  possession  of  one 
officer  of  the  court  to  another,  whereby  it 
might  be  better  preserved  to  answer  the 
claims  of  the  creditors,  and  as  the  relator 
can  lose  none  of  its  rights  In  the  premises 
and  has  the  right  to  appeal  in  that  cause, 
we  are  satisfied  that  the  issuance  of  a  writ 
of  prohibition  would  be  an  unwarranted  In- 
terference with  the  proceedings  of  the  lower 
court,  not  necessary  to  preserve  the  rights 
of  the  relator  in  any  manner.  There  can  be 
no  technical  right  existing  in  the  relator,  un- 
der the  circumstances  of  this  case,  to  have 
the  property  remain  in  the  custody  of  any 
particular  officer  of  the  court;  and  the  court 
having  found  that  the  property  could  best 
be  preserved  by  transferring  it  to  the  re- 
ceiver, and  having  the  same  converted  into 
money,  Its  Judgment  should  be  respected, 
and  the  parties  interested  made  to  litigate 
their  rights  in  said  action.    Writ  denied. 

DUNBAR,  ANDERS,  and  GORDON,  JJ«. 
concur. 

HOYT,  C.  J.  (dissenting).  I  think  that  the 
rule  announced  in  the  cases  cited  requires  a 
different  conclusion  from  the  one  announced 
In  the  foregoing  opinion,  and  for  that  reason 
am  compelled  to  dissent 
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HILLS  v.  SEATTLE  &  M.  RY.  CO.* 
(Supreme  Court  of  Washington.  Jan.  8, 1895.) 
Condition  Subsequent— Dekd  to  Railway  Com- 
pany— Covenant  to  Maintain  Ditch. 
A  deed  to  a  railway  company  of  a  right 
of  way,  "to  have  and  to  hold  *  *  *  subject 
to  the  following  condition,  which  is  made  a 
part  of  the  consideration  of  the  foregoing  trans- 
fer," the  condition  being  that  the  railway  com- 
pany would  maintain  an  irrigation  ditch,  cre- 
ates a  condition  subsequent,  and  does  not  give 
the  grantor  a  right  to  sue  for  damages  for  fail- 
ure to  maintain  the  ditch. 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBrlde,  Judge. 

Action  by  P.  D.  C.  Mills  against  the  Seattle 
&  Montana  Railway  Company.  From  an 
order  overruling  a  demurrer  to  the  complaint 
and  judgment  thereupon  for  plaintiff,  defend- 
ant appeals.  Reversed. 

Burke,  Shepard  &  Woods,  for  appellant. 
Million  &  Houser,  for  respondent 

STILES,  J.  This  was  an  action  for  dam- 
ages, brought  by  the  respondent  upon  sub- 
stantially the  same  state  of  facts,  and  upon 
the  terms  of  a  similar  deed,  as  were  presented 
in  Moorman  v.  Railway  Co.,  S  Wash.  98,  35 
Pac.  596.  But  in  this  case  the  damages 
proved  and  recovered  related  wholly  to  the 
increased  value  of  her  land  which  respondent 
alleged  she  would  have  realized  had  the  ditch 
been  constructed  as  provided  for  in  the  deed, 
and  to  the  loss  suffered  by  her  in  consequence 
of  the  failure  of  the  appellant  to  so  construct 
and  maintain  the  ditch.  There  was  some- 
thing additional  concerning  fences  and  a 
crossing,  but  It  was  immaterial.  The  re- 
covery was  had  upon  the  theory  that  the 
stipulations  in  the  deed  constituted  a  prom- 
issory covenant,  which  the  appellant  was 
bound  to  perform,  and  that,  upon  its  fail- 
ure, damages  were  the  proper  remedy.  The 
appellant  contended  that  the  stipulations 
should  be  construed  as  a  condition  subse- 
quent, and  it  addressed  its  demurrer,  and 
many  objections  made  upon  the  trial,  to 
that  point.  We  shall  consider  the  demurrer 
only.  It  is  a  proposition  too  well  under- 
stood to  require  argument  or  citation  that 
courts  do  not  favor  forfeitures,  and  that  for 
that  reason  they  go  very  far  in  construing 
the  provisions  of  a  deed  poll  against  the 
grantor,  to  the  end  that  the  estate  granted 
may  not  be  defeated,  since  the  almost  univer- 
sal effect  of  sustaining  a  stipulation  in  such 
an  instrument  as  a  condition  subsequent  is 
to  work  great  hardship  upon  the  grantee. 
But  wherever  the  terms  of  the  instrument 
are  plain  and  unambiguous,  there  is  no  hesi- 
tation in  enforcing  the  actual  contract  made 
by  the  parties.  Where,  however,  the  rare 
instance  occurs,  as  it  does  here,  that  the 
grantee  is  found  insisting  upon  the  construc- 
tion of  a  condition  subsequent,  and  that  for- 
feiture shall  take  place,  all  consideration  for 


i  Rehearing  pending. 


him  and  all  idea  of  hardship  to  him  is  elim- 
inated, and  the  court  is  free  to  act  without 
such  consideration.  The  appellant  here  has 
all  along  been  urging  the  theory  of  a  condi- 
tion subsequent,  and  has,  by  its  answer,  of- 
fered to  pay  the  just  value  of  the  land  taken 
by  it,  and  damages  to  land  of  the  respondent 
not  taken.  But  upon  the  merits  of  the  case 
as  set  forth  In  the  complaint,  we  think  this  a 
case  of  condition  subsequent,  without  regard 
to  the  position  of  the  appellant.  The  lan- 
guage of  the  habendum:  "To  have  and  to 
hold  the  said  premises,  with  appurtenances, 
unto  the  sdid  party  of  the  second  part,  and 
to  ,its  successors  and  assigns  forever,  subject 
to  the  following  conditions,  which  are  made 
a  part  of  the  consideration  of  the  foregoing 
transfer,"— tends  to  support  this  view.  The 
consideration  is  to  cover  not  only  the  con- 
struction of  the  ditch,  but  the  perpetual  main- 
tenance of  It;  so  that  if,  at  any  time,  the 
maintenance  should  be  discontinued,  it  might 
be  said  that  the  consideration  had  failed; 
or,  if  this  result  did  not  follow,  there  would 
be  frequent  actions  for  damages,  or  proceed- 
ings to  compel  specific  performance,  which 
would  be  impracticable.  Again,  the  obvious 
purpose,  and  the  only  reasonable  purpose 
imaginable,  for  the  construction  of  this 
ditch  was,  and  must  have  been  (and  the  evi- 
dence In  the  case  confirms  this),  to  provide  a 
means  by  which  respondent's  land  might  be 
more  effectually  drained,  and  become  more 
easily  cultivated  and  more  productive.  But, 
If  the  ditch  had  been  constructed  in  the  most 
efficient  manner  known  to  human  skill,  and 
no  such  results  had  been  obtained,  the  mere 
existence  of  the  ditch  would  have  been  of  no 
|  value  to  the  respondent  But  further,  the 
'  respondent  was  the  recipient  of  some  of  the 
I  neighborhood  notes,  intended  to  pay  for  the 
|  rights  of  way,  and  she  has  pleaded  the  form 
of  them  in  her  complaint.  This  form  con- 
tains the  following  clause:  "If  the  railroad 
fails  or  neglects  to  dig  the  ditches  In  the 
manner  specified  in  Its  deeds  for  right  of 
way,  or  shall  forfeit  Its  right  to  lands  deeded 
for  said  right  of  way,  then  this  note  to  be 
void,  and  the  maker  hereof  released  from  all 
obligations  hereunder;"  showing  her  under- 
standing to  be  that  there  might  be  a  forfei- 
ture, when,  in  lieu  of  the  note,  she  could  fall 
back  upon  the  right  to  regain  her  land,  or 
have  from  the  appellant  Its  just  value.  These 
considerations,  and  the  fact  that  the  grantee 
in  the  deed  is  itself  content  with  the  forfei- 
ture, should  have  caused  the  demurrer  to  be 
sustained.  Nor  will  the  respondent  suffer  by 
this  result.  Presumably  the  cost  of  the  ditch 
was  in  the  eyes  of  both  parties  the  equivalent 
of  the  damages  for  land  to  be  taken  and  in- 
jured, and  the  respondent  can  now  employ 
the  money  which  she  wilL  receive  in  accom- 
plishing the  same  result  herself.  We  do 
not  think  damages  of  the  kind  here  sued  for 
were  ever  in  the  contemplation  of  either 
party.  No  force  is  added  to  the  complaint 
by  the  allegations  that  the  county  eoinmia- 
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sioners  were  about  to  build  a  ditch,  but  were 
stopped  by  the  appellant's  proposals.  The 
law  under  which  the  commissioners  were 
acting  has  been  declared  void  and  inopera- 
tive, and  nothing  but  failure  would  have 
followed  their  attempt.  County  of  Skagit  v. 
Stiles  (decided v  Dec.  26,  1894)  39  Pac.  116. 
Cases  more  like  the  case  at  bar  than  any 
that  we  have  observed  are  Blanchard  v. 
Bailway  Co.,  31  Mich.  42,  and  Hammond  v. 
Railroad  Co.,  15  S.  C.  10.  In  the  former, 
specific  performance  of  a  condition  requiring 
the  erection  of  a  depot  building,  and  the 
stopping  of  trains  on  land  conveyed,  was 
refused,  the  defendant  taking  the  position 
that  the  stipulations  constituted  a  condition 
subsequent,  and  not  a  covenant;  in  the  latter 
the  grantor  successfully  contended  that  a 
provision  for  the  maintenance  of  drainage 
ditches  was  a  condition,  and  not  a  covenant. 
Judgment  reversed,  and  cause  remanded, 
with  directions  to  sustain  the  demurrer  and 
dismiss. 

HOYT  and  ANDERS,  JJ.,  concur.  DUN- 
BAR, C.  J.,  dissents. 


(U  Wash.  94) 

WOLVERTON  v.  EXCHANGE  NAT. 
BANK  OF  SPOKANE. 
(No.  1,619.) 

(Supreme  Court  of  Washington.    Feb.  7, 1895.) 

Interest  Allowed  National  Banks. 

Rev.  St  U.  S.  §  5197,  authorizes  national 
banks  to  take  interest  at  the  rate  allowed  in  the 
state  where  the  bank  is  located,  and,  when  no 
rate  is  fixed  by  the  laws  of  such  state,  they  are 
authorized  to  take  interest  at  a  rate  not  exceed- 
ing 7  per  cent.  Held,  that  since  1  Hill's  Code,  § 
2796,  and  Sess.  Laws  1893,  p.  29,  allow  individ- 
uals and  state  banks  to  take  any  rate  of  interest 
agreed  to  in  writing  by  the  parties  to  the  con- 
tract, national  banks  have  the  same  privilege. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  W.  M.  Wolverton  against  the 
Exchange  National  Bank  of  Spokane.  From 
an  order  overruling  a  demurrer  to  the  com- 
plaint and  judgment  thereupon  for  plaintiff, 
defendant  appeals.  Reversed. 

Jones,  Voorhees  &  Stephens,  for  appellant 
Jones,  Belt  &  Quinn,  for  respondent 

GORDON,  J.  This  action  is  based  upon 
sections  5197  and  5198  of  the  Revised  Stat' 
ates  of  the  United  States,  and  is  brought  by 
the  respondent  against  the  appellant  a  na- 
tional bank,  organized  and  incorporated  un- 
der the  laws  of  congress,  to  recover  double 
the  amount  of  Interest  paid  by  respondent 
to  appellant  in  excess  of  7  per  cent.,  within 
two  years  prior  to  the  commencement  of  the 
action.  To  the  complaint  the  appellant  en- 
tered a  general  demurrer,  which  being  over- 
ruled below,  he  excepted,  and,  electing  to 
stand  thereon,  judgment  was  rendered  in 
favor  of  respondent  for  the  sum  of  $2,508 


and  costs,  from  which  order  and  judgment 
this  appeal  is  prosecuted. 

The  sole  question  for  our  determination  in 
this  case  Is  whether  a  national  bank  has  a 
right  in  this  state,  to  charge  or  receive  a 
higher  rate  of  interest  upon  money  loaned 
than  7  per  cent  per  annum.  For  a  deter- 
mination of  this  question  it  is  necessary  to 
-consider  sections  5197  and  5198  of  the  Re- 
vised Statutes  of  the  United  States,  which 
are  as  follows: 

"Sec.  "5197.  Any  association  may  take,  re- 
ceive, reserve,  and  charge  on  any  loan  or 
discount  made,  or  upon  any  note,  bill  of  ex- 
change, or  other  evidences  of  debt,  interest 
at  the  rate  allowed  by  the  laws  of  the  state, 
territory  or  district  where  the  bank  Is  lo- 
cated, and  no  more,  except  that  where  by  the 
laws  of  any  state  a  different  rate  is  limited 
for  banks  of  issue  organized  under  state 
laws,  the  rate  so  limited  shall  be  allowed  for 
associations  organized  or  existing  in  any  such 
state  under  this  title.  When  no  rate  is  fixed 
by  the  laws  of  the  state,  or  territory,  or  dis- 
trict, the  bank  may  take,  receive,  reserve  or 
charge  a  rate  not  exceeding  seven  per  cen- 
tum, and  such  Interest  may  be  taken  in  'ad- 
vance, reckoning  the  days  for  which  the  note, 
bill  or  other  evidence  of  debt  has  to  run. 
And  the  purchase,  discount  or  sale  of  a  bona- 
fide  bill  of  exchange,  payable  at  another 
place  than  the  place  of  such  purchase,  dis- 
count or  sale,  at  not  more  than  the  current 
rate  of  exchange  for  sight-drafts  in  addition 
to  the  Interest,  shall  not  be  considered  as 
taking  or  receiving  a  greater  rate  of  interest. 

"Sec.  5198.  The  taking,  receiving,  reserv- 
ing, or  charging  a  rate  of  interest  greater 
than  is  allowed  by  the  preceding  section, 
when  knowingly  done,  shall  be  deemed  a 
forfeiture  of  the  entire  interest  which  the 
note,  bill  or  other  evidence  of  debt  carries 
with  it  or  which  has  been  agreed  to  be  paid 
thereon.  In  case  the  greater  rate  of  interest 
has  been  paid,  the  person  by  whom  it  has 
been  paid,  or  his  legal  representatives,  may 
recover  back,  In  an  action  in  the  nature  of 
an  action  of  debt  twice  the  amount  of  the 
interest  thus  paid  from  the  association  tak- 
ing or  receiving  the  same;  provided  such 
action  is  commenced  within  two  years  from 
the  time  the  usurious  transaction  occurred. 
(That  suits,  actions,  and  proceedings  against 
any  association  under  this  title  may  be  had 
in  any  circuit  district  or  territorial  court  of 
the  United  States  held  within  the  district 
in  which  such  association  may  be  established, 
or  in  any  state,  county  or  municipal  court 
in  the  county  or  city  In  which  said  associa- 
tion is  located  having  jurisdiction  in  similar 
cases.)" 

Prior  to  June  7,  1893,  and  for  a  portion  of 
the  time  embraced  within  the  complaint  in 
this  action,  sections  2795  .  and  2796  of  vol- 
ume 1  of  Hill's  Code  were  in  force,  which 
sections  read  as  follows: 

"Sec.  2795.  The  legal  rate  of  interest  shall 
be  ten  per  centum  per  annum. 
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"Sec.  2796.  Any  rate  of  interest  agreed  up- 
on by  parties  to  a  contract,  specifying  the 
same  in  writing,  shall  be  valid  and  legal." 

The  act  which  went  into  effect  June  7, 
1893,  is  as  follows: 

"Sec.  1.  The  legal  rate  of  interest  shall  be 
eight  per  cent,  per  annum.  *  •  * 

"Sec.  3.  Any  rate  of  interest  agreed  upon 
by  parties  to  a  contract  *  *  *  specifying 
the  same  in  writing,  shall  be  valid  and  legal." 

Sess.  Laws  1893,  p.  29. 

Notwithstanding  this  federal  statute  (sec- 
tion 5197)  has  been  in  existence  for  upwards 
of  30  years,  and  has  been  construed  by  vari- 
ous state  courts,  the  question  for  decision 
here  has  never  been  passed  upon  by  the  su- 
preme court  of  the  United  States;  and  we 
cannot  agree  with  the  contention  of  the  re- 
spondent that  the  decision  in  Bank  v.  John- 
son, 104  U.  S.  271,  is  decisive  of  this  ques- 
tion, or  that  it  is  authority  upon  it  The 
„  questions  involved  in  that  case  and  the  prin- 
ciples therein  discussed  are  not  analogous  to 
the  case  presented  here.  The  construction 
which  has  been  given  this  statute  by  the 
highest  courts  of  those  states  whose  statu- 
tory provisions  concerning  interest  are  sim- 
ilar to 'our  own,  is  adverse  to  the  position  of 
the  respondent  here.  Such  has  been  the 
holding  in  Hinds  v.  Marmolego,  60  Cal.  229; 
Brubn  v.  Bank,  64  Tex.  152;  Guild  v.  Bank 
(S.  D.)  57  N.  W.  499;  Rockwell  v.  Bank  (Colo. 
App.)  36  Pac.  905;  and,  if  a  different  con- 
clusion has  been  reached  by  a  court  of  last 
resort  in  any  state,  we  have  not  found  it, 
nor  have  we  been  referred  by  counsel  to  any 
such  decision.  The  construction  placed  upon 
this  statute  (section  5197)  In  the  California 
case,  supra,  and  which  has  been  followed  in 
all  of  the  other  cases  above  cited,  is  stated  in 
brief  in  the  following  language,  found  on 
page  231:  "By  the  first  clause  of  this  sec- 
tion national  banks  are  authorized  to  charge 
and  receive  interest  at  the  rate  allowed  by 
the  laws  of  the  state  or  territory  where  the 
bank  is  located,  and,  by  the  last  clause,  when 
no  rate  is  fixed  by  the  laws  of  the  state  or 
territory,  they  are  allowed  a  rate  not  exceed- 
ing seven  per  centum.  Reading  the  entire 
section,  and  considering  the-  two  clauses  to- 
gether, as  they  must  be  considered,  we  are 
of  the  opinion  that  the  word  'fixed,'  used  in 
the  last  clause,  Is  used  in  the  same  sense  as 
the  word  'allowed*  in  the  first  clause."  It 
Is 'conceded  by  respondent  that  a  private 
banker  or  individual  or  state  bank  could,  un- 
der the  laws  of  this  state,  legally  receive  any 
rate  of  interest  that  might  be  contracted  in 
writing  to  be  paid;  and  it  seems  to  us  that 
it  was  the  intention  of  congress  to  place 
national  banks  on  the  same  footing,  viz.  that 
they  should  not  be  permitted  to  take  more 
nor  required  to  accept  less  than  by  the  laws 
of  a  given  state  private  banks  or  individuals 
are  permitted  to  take  or  receive,  but  that 
they  should  stand  on  a  footing  of  equality 
with  natural  persons  or  domestic  institutions. 
It  would  serve  no  useful  purpose  to  review 


these  cases  in  detail,  or  to  enlarge  upon  the 
views  already  expressed.  The  interpretation 
placed  upon  this  statute  by  the  various  courts 
has  become  so  generally  received  and  accept- 
ed as  to  render  any  different  construction  of 
it  by  a  state  court  productive  of  great  con- 
fusion and  disorder,— a  result  not  justified, 
in  the  view  which  we  take  of  the  question, 
both  upon  the  reasoning  and  authorities.  As 
is  said  by  the  supreme  court  of  Colorado  in 
Rockwell  v.  Bank,  supra:  "It  is  of  greater 
interest  to  the  mercantile  community,  as  well 
as  to  the  legal  profession,  that  the  law  should 
be  uniformly  declared,  than  that  it  should 
be  always  absolutely  accurate."  36  Pac  907. 
The  necessity  of  having  an  established  rule 
to  which  persons  become  accustomed,  and 
to  which  they  conform  in  the  transaction  of 
their  business,  is  so  great  that,  when  so  es- 
tablished, it  should  not  be  changed  until  it 
is  made  to  appear  to  be  clearly  erroneous,  or 
to  be  doubtful,  and  more  productive  of  mis- 
chief than  a  change,  and  the  establishment  of 
a  new  rule.  The  judgment  is  reversed,  and 
the  cause  remanded,  with  directions  to  the 
lower  court  to  sustain  the  demurrer  to  the 
complaint 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
DUNBAR,  JJ.,  concur. 


01  Wuh.  108) 

EXCHANGE  NAT.  BANK  OF  SPOKANE 

v.  WOLVERTON  et  ux.    (No.  1,647.) 
(Supreme  Court  of  Washington.    Feb.  7, 1895.) 

Action  on  Note— Attoksey's  Fees— Liabilities 
of  Mortgagor — Deficiency  Judgment. 

1.  The  amount  of  attorney's  fees  stipulated 
in  a  note  to  be  paid  in  case  suit  is  brought  mar 
be  added  to  the  amount  of  the  judgment  recov- 
ered on  the  note,  under  Code  Proc.  §  803,  ex- 
pressly authorizing  the  allowance  of  such  fees. 

2.  Where  a  husband  was  the  sole  maker  of 
a  note,  a  stipulation  in  a  mortgage  given  by 
both  husband  and  wife  as  security  that  "they 
[the  mortgagors]  will  pay  said  note  and  inter- 
est thereon  as  expressed  when -from  any  cause 
the  same  shall  become  due"  is  not  an  undertak- 
ing by  the  wife  to  become  personally  liable  for 
the  payment  of  the  note. 

3.  Code  Proc.  §  628.  providing  that  when 
there  is  an  express  agreement  in  the  mortgage, 
or  in  any  separate  instrument  for  the  payment 
of  the  money  secured,  the  court  shall  direct  any 
deficiency  after  the  foreclosure  sale  to  be  satis- 
fied from  any  property  of  the  mortgage  debtor, 
applies  only  in  case  there  is  no  "separate  in- 
strument" and  the  mortgage  contains  an  agree- 
ment to  pay  a  certain  sum.  or  in  case  the  maker 
of  the  mortgage  is  also  the  maker  of  the  sep- 
arate instrument 

Appeal  from  superior  court,  Lincoln  coun- 
ty; Wallace  Mount,  Judge. 

Action  by  the  Exchange  National  Bank  of 
Spokane  against  William  M.  Wolverton  and 
Maggie  Wolverton,  his  wife,  t<  foreclose  a 
mortgage.  From  an  order  denying  a  new 
trial,  and  judgment  for  plaintiff,  defendants 
appeal.  Modified. 

Jones,  Belt  &  Quinn,  for  appellants.  Jones, 
Voorhees  &  Stephens,  for  respondent 
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GORDON,  J.  One  of  the  questions,  and 
the  main  question,  involved  in  this  case  is 
whether  a  national  bank  doing  business  in 
this  state  can  receive  or  take  a  higher  rate 
than  7  per  cent,  interest  on  money  loaned, 
under  the  laws  of  this  state,  and  under  sec- 
tions 5197  and  5198  of  the  Revised  Statutes 
of  the  United  States.  This  question  has  re- 
ceived our  consideration  in  case  No.  1,619, 
between  the  same  parties,  at  this  term,  and 
for  the  reasons  there  given  we  hold  that  the 
ruling  of  the  lower  court  upon  this  question 
was  right  39  Pac.  247. 

Two  additional  questions  remain  for  our 
determination.  Plaintiff  brought  this  action 
upon  a  promissory  note  for  $12,022.50,  made 
by  appellant  W.  M.  Wolverton,  secured  by  a 
mortgage  executed  by  himself  and  appellant 
Maggie  Wolverton,  his  wife,  which  note  con- 
tained the  following  stipulation:  "And,  In 
case  suit  or  action  is  Instituted  to  collect  this 
note,  or  any  portion  thereof,  I  promise  and 
agree  to  pay,  in  addition  to  the  costs  and 
disbursements  provided  by  statute,  $1,000  hi 
like  gold  coin  for  attorney's  fees  in  said  suit 
or  action."  Upon  the  trial  of  the  cause  the 
lower  court  allowed  and  included  in  the  judg- 
ment $1,000  attorney's  fees,  which  judgment 
was  made  a  personal  judgment  against  both 
appellants,  and  also  decreed  a  sale  of  the 
mortgaged  premises. 

The  appellants  urge:  First  That  the  court 
erred  in  Including  in  the  judgment  the  amount 
stipulated  In  the  note  to  be, paid  as  attorney's 
fees  in  event  of  suit  being  instituted.  This 
objection,  we  think,  Is  fully  answered  by 
the  statute  (section  803,  Code  Proa),  which 
roads:  "In  all  judgments  on  promissory 
notes  and  similar  Instruments  in  writing, 
whether  secured  by  mortgage  or  not  an  at- 
torney's [fee]  may  be  allowed  when  specially 
contracted  to  be  paid  by  the  terms  of  the 
note  or  mortgage  in  any  amount  so  specially 
contracted." 

Secondly.  It  is  contended  that  the  court 
erred  in  rendering  a  personal  judgment 
against  appellant  Maggie  Wolverton,  who 
was  not  a  party  to  the  note.  The  mortgage 
given  to  secure  the  note  contains  this  printed 
clause:  "That  they  [the  mortgagors]  will 
pay  said  note  and  interest  thereon  as  ex- 
pressed, when  from  any  cause  the  same  shall 
become  due."  The  note  was  in  fact  due 
when  the  mortgage  was  executed.  We  do 
not  think  that  this  amounts  to  an  undertak- 
ing on  the  part  of  Maggie  Wolverton  to  be- 
come personally  liable  for  the  payment  of 
the  note,  nor  that  a  fair  construction  of  the 
whole  instrument,  in  connection  with  the 
fact  that  the  note  was  due  when  the  mortgage 
was  executed,  admits  of  such  a  liability.  We 
are  disposed  to  agree  with  the  contention  of 
appellants'  counsel  that  it  "fails  to  furnish 
that  clear  proof  necessary  to  establish  a  col- 
lateral undertaking  to  become  personally  lia- 
ble for  another's  debt."  The  cases  of  Brown 
v.  Cascaden,  43  Iowa,  103,  and  Newbury  v. 
Ratter,  38  Iowa,  179,  cited  by  respondent, 


are  not  In  point.  Nor  do  we  think  the  case 
falls  within,  or  is  controlled  by,  the  provi- 
sions of  section  628  *  of  the  Code  of  Procedure. 
We  think  that  section  is  applicable  only  to  a 
case  where  there  is  either  no  "separate  in- 
strument," and  the  mortgage  contains  an 
express  agreement  to  pay  a  sum  certain,  or 
where  the  maker  of  the  mortgage  is  also  the 
maker  of  the  "separate  Instrument"  Here 
the  wife  was  not  a  party  to  the  contract  of 
indebtedness  (which  in  this  case  is  the  note), 
and  it  is  not  sufficiently  clear  that  she  intend- 
ed to  bind  herself  beyond  the  extent  of  the 
property  mortgaged.  Knoll  v.  Klessling  (Or.) 
35  Pac.  248.  The  cause  will  be  remanded,  and 
the  lower  court  directed  to  modify  the  judg- 
ment to  this  extent,  and,  when  so  modified,  it 
will  be  affirmed;  neither  party  to  recover 
costs  on  this  appeal. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
DUNBAR,  JJ.,  concur. 


(10  Wr.sb.  586) 

HYDE  et  al.  v.  HELLER  et  al. 

(Supreme  Court  of  Washington.  Jan.  12,  1895.) 

Sale  or  Land— Death  or  Vendor— Deed  bt  Ex- 
ecutor—Action  to  Rescind— Tender  of  Pur- 
chase Money— Scfficienot — Findings. 

1.  The  title  of  devisees  to  land  is  subject  to 
rights  created  by  contracts  of  the  devisor  affect- 
ing the  title  or  relating  to  the  land. 

2.  Code  Proc.  §  1042,  provides  that  actions 
to  recover  real  or  personal  property,  and  all  ac- 
tions on  contracts,  may  be  maintained  by  and 
against  executors  and  administrators  in  all  cases 
in  which  they  might  have  been  maintained  by 
or  against  their  respective  testators  or  intes- 
tates. Section  lll7,  relating  to  specific  per- 
formance, provides  that  if  any  person  who  is 
bound  by  written  contract  to  convey  land  shall 
die  before  conveying  it,  the  court  may  make  a 
decree  authorizing  and  directing  his  administra- 
tor or  executor  to  convey  it  to  the  person  en-  . 
titled.  Section  1123  provides  that  the  convey- 
ance pursuant  to  the  decree  shall  pass  to  the . 
grantee  all  the  estate,  right  title,  and  interest 
contracted  to  be  conveyed  by  the  deceased,  as 
fully  as  if  the  contracting  party  himself  were 
living  and  executed  the  conveyance  pursuant  to 
the  contract  Section  956  provides  that  the  ex- 
ecutor shall  have  the  right  to  the  immediate 
possession  of  deceased's  land,  and  may  receive 
the  rents,  e*c.  Section  1023,  providing  for 
sales  of  land,  declares  that  the  deed  shall  be 
deemed  to  convey  all  the  estate,  right  and  in- 
terest of  testator  or  intestate  at  the  time  of 
his  death.  Weld  that  on  the  death  of  the  hold- 
er of  the  legal  title  to  land,  such  title  vests  in 
his  administrator  oi  executor  for  the  purpose 
of  passing  the  title  to  purchasers  in  conformity 
with  the  contracts  of  deceased,  and  that  such 
representative  can  convey  such  title  unaffect- 
ed by  any  will,  or  the  interest  of  any  heir  or 
devisee. 

3.  A  contract  for  the  sale  of  land  provided 
that  on  certain  failure  of  payment,  the  con- 
tract should,  at  the  option  of  the  vendors,  be 


*  Code  Proc.  §  628,  provides  that  "when 
there  is  an  express  agreement  for  the  payment 
of  the  sum  of  money  secured,  contained  in  the 
mortgage  or  any  separate  instrument  the  court 
shall  direct  in  the  decree  of  foreclosure  that 
the  balance  due  on  the  mortgage,  and  costs, 
which  may  remain  unsatisfied  after  the  sale 
of  the  mortgaged  premises,  shall  be  satisfied 
from  any  property  of  the  mortgage  debtor." 
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forfeited,  and  the  vendees  should  forfeit  pay- 
ments made,  and  that  the  latter  might  "re-en- 
ter and  take  possession."  Held,  that  it  was  er- 
ror, in  an  action  by  the  vendees  to  rescind  such 
conrtact  and  to  recover  money  paid,  to  find  that 
plaintiffs  were  not  in  possession,  where  the  evi- 
dence was  barren  as  to  acts  of  possession. 

4.  A  tender  by  a  vendee  of  land  to  the  ex- 
ecutors of  the  vendor,  before  letters  are  issued 
to  them,  and  demand  of  a  deed,  which  the  ven- 
dee does  not  intend  to  accept  unless  his  attor- 
neys, after  examination,  advise  him  conveys  a 
good  title,  will  not  justify  a  rescission  by  the 
vendee  on  the  failure  of  the  executors  to  make 
a  deed  within  a  reasonable  time  after  such  ten- 
der. 

5.  An  action  by  the  vendee  of  land  to  re- 
scind the  contract,  because  the  executors  of  the 
vendor  failed  to  make  a  deed  within  a  reason- 
able time  after  tender  of  the  purchase  money, 
cannot  be  maintained  where  it  is  commenced 
"uefore  the  executors  are  qualified. 

6.  In  an  action  by  vendees  of  land  against 
the  executors  and  devisees  of  the  vendor  to  re- 
scind the  sale,  because  defendants  cannot  con- 
vey a  good  title,  and  the  executors  failed  to 
make  a  deed  within  a  reasonable  time  after  ten- 
der of  the  price,  the  complaint  averred  the  right 
to  rescind,  but  that,  ''notwithstanding  this, 
plaintiffs  hereby  offer,  if  the  defendants  can 
make  to  them  a  good,  marketable  title  to  said 
real  estate,  to  carry  out  and  complete  said  con- 
tract on  their  part."  Held  that,  the  court  hav- 
ing found  that  the  executors  could  make  plain- 
tiffs a  marketable  title,  plaintiffs  waived  their 
right  to  rescind. 

Appeal  from  superior  court,  Spokaue  coun- 
ty; Jesse  Arthur,  Judge. 

Action  by  Eugene  B.  Hyde  and  George  H. 
Leonard  against  Albert  Heller  and  the  heirs 
of  Caroline  Heller,  his  deceased  wife,  for  the 
rescission  of  a  contract  for  the  purchase  of 
land,  entered  Into  with  defendant  Heller  and 
his  wife  during  her  lifetime,  and  a  return  of 
the  moneys  paid  under  said  contract.  From 
a  judgment  canceling  the  contract,  ordering 
a  repayment  of  the  moneys  paid  on  the  pur- 
chase price,  and  declaring  the  moneys  so  paid 

*  a  Hen  on  the  land  in  controversy,  defendants 
appeal.  Reversed. 

Blake  &  Post,  for  appellants.  Turner, 

•  Graves  &  McKinstry,  Samuel  C.  Hyde,  and 
Lucius  G.  Nash,  for  respondents. 

DUNBAR,  C.  J.  This  was  an  action 
brought  by  the  respondents,  Eugene  B. 
Hyde  and  George  H.  Leonard,  against  Al- 
bert Heller,  the  heirs  and  devisees  of  Caro- 
line Heller,  deceased,  and  the  executors 
of  her  last  will  and  testament.  The  com- 
plaint alleges  that  on  September  1,  1889, 
Hyde  entered  Into  a  contract  with  Caroline 
Heller  and  the  defendant  Albert  Heller,  who 
were  then  husband  and  wife,  for  the  pur- 
chase of  certain  lots  In  the  city  of  Spokane, 
for  the  consideration  of  $60,000,  to  be  paid 
$10,000  down,  $15,000  on  or  before  one  year, 
$13,000  on  or  before  two  years,  and  $20,000 
on  or  before  three  years,  from  the  date  of 
the  contract;  the  deferred  payments  to  bear 
interest  at  the  rate  of  10  per  cent,  per  an- 
num, payable  semiannually.  He  was  also 
to  pay  all  street-grade  assessments  and 
taxes  then  a  lien  upon  the  premises,  as  well 
as  all  such  taxes  and  assessments  as  might 


afterwards  be  levied  thereon.  It  is  alleged 
that  the  plaintiff  Leonard  and  one  Herbert 
Bolster  each  had  an  interest  with  the  plain- 
tiff Hyde  in  said  contract,  Leonard  having  a 
one-sixth  interest  and  Bolster  having  a  one- 
third  interest  therein,  which  facts  are  alleged 
to  have  been  known  to  Albert  and  Caroline 
Heller.  Before  the  bringing  of  this  action, 
Bolster  sold  and  assigned  his  interest  in  the 
contract  to  the  plaintiff  Leonard.  It  is  fur- 
ther alleged  that  Caroline  Heller,  after  the 
execution  of  the  contract  in  question,  to  wit, 
on  March  17,  1892,  made  and  executed  her 
last  will,  a  copy  of  which  is  set  up  in  the 
complaint,  and  which  is  as  follows:  "I, 
Caroline  Heller,  wife  of  Albert  Heller,  now 
63  years  of  age,  and  residing  in  the  city  of 
Spokaue,  state  of  Washington,  and  being  of 
sound  and  disposing  mind  and  memory,  and 
being  mindful  of  the  uncertainty  of  life  and 
the  certainty  of  death,  do  make,  publish, 
and  declare  this  my  last  will  and  testament, 
to  wit:  First  I  give,  bequeath,  and  devise 
to  my  husband,  Albert  Heller,  one-third  of 
all  my  estate,  both  real  aud  personal.  Sec- 
ond. I  have  four  children,— namely,  Bertha 
Foorman,  wife  of  Solmon  Foorman,  now  re- 
siding in  Bishop  Creek,  state  of  California; 
Samuel  Heller,  whose  home  is  with  me;  Au- 
gust Heller,  now  In  Kalispell,  Montana;  and 
Fannie  Heller,  whose  home  and  abode  is 
now  with  me,— and  I  give  and  bequeath  all  of 
the  remainder  and  residue  of  my  said  estate 
(i.  e.  %)  to  the  above-mentioned  four  chil- 
dren, my  heirs,  in  equal  proportions,  share 
and  share  alike,  excepting  the  proportion  (V4) 
of  the  residue  of  my  said  estate,  instead  of 
vesting  in  my  daughter  Mrs.  Bertha  Foor- 
man, I  desire,  and  so  will,  that  her  portion 
vest  in  my  said  husband,  Albert  Heller,  as 
trustee  for  her  benefit,  and  that  she  shall 
only  have  the  use  of  her  portion  during  her 
lifetime,  and  at  her  death  to  vest  In  her  chil- 
dren. The  portion  allotted  to  her  to  be  un- 
der the  management  of  ray  husband.  The 
other  three  children  to  have  their  said  por- 
tions in  their  own  right  immediately  after 
my  demise.  I  further  order,  desire,  and  will 
that  upon  my  death  all  of  my  said  estate  at 
once  vest  in  my  said  heirs  and  my  said  hus- 
band; that  no  steps  to  be  taken  in  court 
whatever  except  to  prove  this  my  will,  aud 
that  then  all  proceedings  In  court  shall 
cease,  and  that  all  my  property  at  once  vest 
In  the  parties  mentioned  in  this  will,  accord- 
ing to  the  bequest  and  promises  herein  con- 
tained. I  appoint  my  husband,  Albert  Hel- 
ler, as  executor  (and  trustee),  and  my  daugh- 
ter Fannie  Heller,  executrix,  of  this  my  last 
will  and  testament,  and  desire  and  will  that 
no  bonds  be  required  of  either  of  them  for 
tho  discharge  of  their  duties.  In  witness 
thereof,  I,  Caroline  Heller,  have  to  this  my 
last  will  and  testament,  consisting  of  one 
sheet  of  paper,  written  on  both  sides,  sub- 
scribed my  name  aud  set  my  seal,  this  17th 
day  of  March,  A.  D.  1892.  ISeal.]  Caroline 
Heller.    [Properly  witnessed.]"    The  corn- 
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plaint  alleges  that  on  March  8,  1893,  Caro- 
line Heller  died;  on  April  26,  1893,  her  said 
will  was  probated  in  the  superior  court  of 
Spokane  county,  and  thereupon  the  said  Al- 
bert Heller  and  Fanny  Heller  entered  upon 
the  discharge  of  their  duties  as  executor  and 
executrix,  respectively,  of  said  will,  and 
have  continued  to  execute  the  trust  devolv- 
ed upon  them,  etc.  Also,  alleges  the  names 
of  the  children  of  the  defendant  Bertha 
Foorman,  and  that  they  are  minors,  and  that 
the  property  in  question  was  either  the  com- 
munity property  of  Albert  Heller  and  Caro- 
line Heller  or  the  separate  property  of  Caro- 
line Heller.  And  the  various  payments  on 
the  contract  were  set  forth,  it  appearing 
that,  in  addition  to  the  $10,000  paid  down, 
the  $15,000  payment  was  made  at  the  expi- 
ration of  the  first  year.  No  other  payments 
have  been  made  upon  the  principal,  the  rest 
of  the  payments  mentioned  in  the  complaint 
being  payments  of  interest  The  complaint 
alleges  that  on  April  12,  1893,  plaintiffs  ten- 
dered  Albert  Heller  and  Fanny  Heller,  exec- 
utor and  executrix,  at  the  Traders'  National 
Bank,  at  which  place  the  contract  was  paya- 
ble, $37,174.30,  the  alleged  balance  due  upon 
the  contract,  which  tender  was  refused. 
The  executors,  according  to  the  complaint, 
alleged  the  confusion  of  title  caused  by  said 
will,  but  insisted  that  they  could  and  would 
at  some  time  in  the  near  future  obviate  the 
difliculties  standing  in  the  way  of  making 
such  title,  and  would  then  make,  or  cause 
and  procure  to  be  made,  a  good  marketable 
title  to.  said  property.  The  complaint  also 
alleges  that  at  the  time  of  the  tender  plain- 
tiffs did  not  know  of  the  provisions  of  the 
will,  or  of  the  alleged  difliculties  in  the  way 
of  making  a  good  title,  and  supposed  and  be- 
lieved that  It  was  within  the  power  of  the 
executors  to  cause  and  procure  a  good  title 
to  be  made,  but  they  have  since  learned  that 
it  was  impossible  for  the  devisees  to  make  a 
good  title  to  the  property;  alleges,  further, 
that  time  was  the  essence  of  the  contract, 
so  far  as  the  execution  of  the  deed  was  con- 
cerned. The  prayer  of  the  complaint  Is  for 
a  rescission  and  cancellation  of  the  contract; 
for  judgment  against  the  defendants  for  the 
amount  of  money  paid  thereon  by  plaintiffs, 
together  with  10  per  cent  Interest  per  an- 
num; that  a  vendee's  lien  be  declared  and 
established  in  favor  of  plaintiffs  for  the  pur- 
chase money  so  paid  as  aforesaid;  "that  If 
the  court  shall  be  of  the  opinion  that  the 
plaintiffs  are  not  entitled  to  the  relief  herein 
prayed  for,  or  any  part  thereof,  or  are  not 
entitled  to  rescind  said  contract  that  then, 
and  in  that  event  the  court  shall  make  such 
decree  as  shall  preserve  and  establish  •  the 
rights  of  these  plaintiffs  and  of  the  defend- 
ants, respectively,  in  and  to  said  real  estate, 
and  all  matters  and  things  pertaining  to 
this  litigation,  and  that  the  court  shall  grant 
such  other  and  further  relief  to  these  plain- 
tiffs as  shall  seem  meet  and  equitable."  The 
infant  defendants  were  served  with  sum- 


mons by  publication.  Proof  having  been 
made  of  such  service,  a  guardian  ad  litem 
was  appointed  for  them. 

There  are  three  answers:  The  answer  of 
the  executors,  Albert  Heller  and  Fanny  Hel- 
ler; the  answer  of  the  adult  defendants,  Al- 
bert Heller,  Bertha  Foorman,  Samuel  Heller, 
August  Heller,  and  Fanny  Heller;  and  the 
answer  of  the  guardian  ad  litem  of  the  In- 
fants. These  answers  generally  admit  most 
of  the  facts  alleged  iu  the  complaint  but 
i  deny  that  time  was  the  essence  of  the  con- 
tract in  any  particular,  except  as  to  the  pay- 
ments of  the  deferred  purchase  money;  de- 
nied that  any  of  such  payments  could  be 
made  to  the  Traders'  National  Bank,  or  that 
there  were  any  impossibilities,  difliculties,  or 
trouble  in  the  way  of  making  a  good  and 
marketable  title  to  plaintiffs;  denied  that 
plaintiffs  were  never  let  into  possession '  of 
the  property,  and  denied  that  any  tender  was 
ever  made  to  the  defendants  Albert  Heller 
and  Fanny  Heller,  or  either  of  them,  of  the 
balance  of  the  purchase  money.  It  is  also 
claimed  in  the  answer  that  the  purchase 
price  was  $03,000,  instead  of  $00,000,  the 
first  payment  of  $13,000,  Instead  of  $10,000, 
and  that  letters  testamentary  were  Issued  to 
the  executors  on  May  19,  1893.  The  an- 
swer of  the  defendants  other  than  the  exec- 
utors contained  the  following:  "And  said 
defendants  now  offer  and  tender  the  plain- 
tiffs and  the  court  their  consent  that  the  ex- 
ecutor and  executrix  of  the  last  will  and  tes- 
tament of  said  Caroline  Heller,  deceased,  may 
execute  and  deliver  to  the  plaintiffs  such 
deed  or  deeds  of  conveyance  as  may  be  neces- 
sary to  convey  to  them  a  good,  indefeasible, 
and  marketable  title  in  said  real  estate;  or 
that  a  commissioner  may  be  appointed  by  the 
court  for  the  purpose,  or,  if  the  court  shall 
so  order  and  direct,  they  offer  to  execute 
such  deed  or  deeds,  in  their  own  proper  per- 
sons, to  said  plaintiffs."  The  executors'  an- 
swer and  counterclaim  as  to  the  amount  cor 
responds  with  the  other  answers.  It  also 
alleges  that,  upon  the  execution  of  the  con- 
tract plaintiff  Hyde  took  possession  of  the 
property,  and  has  ever  since  remained  in 
possession  thereof.  The  allegations  in  re- 
gard to  payments  are  substantially  like  those 
of  the  complaint.  It  also  alleges  that  at  the 
tune  of  the  execution  of  the  contract  in  ques- 
tion Caroline  Heller  was  the  owner  in  fee 
of  the  real  estate  In  question,  and  the  fol- 
lowing allegation  appears:  "That  they  have 
always  been  ready,  able,  and  willing  to  con- 
vey the  property  to  the  plaintiffs  upon  the 
payment  of  the  balance  of  the  purchase  mon- 
ey, and  now  offer  and  tender  the  plaintiffs 
and  the  court  the  performance  of  said  con- 
tract, by  making  and  executing  such  deed  or 
deeds  of  conveyance  of  said  real  estate  to 
the  plaintiffs  as  the  court  may  order  or  di- 
rect; and  they  further  offer  and  tender  to 
the  plaintiffs  their  consent  to  the  appoint- 
ment of  a  commissioner  to  make  and  execute 
such  deeds  of  conveyance  as  may  be  neces- 
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sary  in  the  premises,  fully  submitting  them-  i 
selves  to  abide  by  and  perform  such  orders  of 
the  court  as  may  be  necessary  to  make  to  the 
plaintiffs  a  good  marketable  title  to  said  real 
estate."  And  they  further  allege  that  there 
are  no  difficulties  in  the  way  of  making  a 
good  title  to  the  plaintiffs,  and  that  they  hold 
and  are  entitled  to  a  vendor's  lien  on  the 
property  for  the  balance  of  the  purchase 
money  due  upon  the  contract;  and  pray  ac- 
cordingly. Plaintiffs'  reply  to  the  affirma- 
tive answer  and  counterclaim  of  the  execu- 
tors was  a  general  denial.  Upon  these  is- 
sues the  case  went  to  trial,  and  the  couit 
found  that  the  complaint  was  sufficient  to 
state  a  cause  of  action  for  a  rescission  of  the 
contract;  that  the  plaintiffs  were  entitled  to 
a  rescission  of  the  contract:  and  judgment  of 
rescission  was  entered,  and  a  vendor's  lien 
established  upon  the  property  to  secure  the 
money  paid,  with  interest  thereon  from  the 
date  of  its  payment,  at  the  rate  of  8  per 
cent,  per  annum. 

There  are  two  general  propositions  urged 
here  by  the  respondents,  one,  at  least,  of 
which  is  necessary  to  sustain  this  Judgment 
The  first  claim  of  respondents  is  that  under 
the  provisions  of  this  will  a  contingent  re- 
mainder was.  devised,  and  that  the  interest 
in  the  estate  was  not  vested,  but  that  it  would 
remain  open  to  admit  the  unborn  children  of 
Mrs.  Foorman,  one  of  the  devisees  of  the 
will;  that  such  children,  if  any  should  be 
born,  would  not  be  bound  by  the  action  of 
the  administrator  In  conveying  this  land,  be- 
cause necessarily  they  could  have  no  notice, 
and  could  make  no  appearance,  and  that  their 
right  to  litigate  the  title  would  not  be  barred 
by  the  judgment  in  this  action,  and  that,  con- 
sequently, it  was  out  of  the  power  of  the  de- 
fendants, the  appellants  here,  to  make  a  good 
deed,  or  convey  a  marketable  title,  to  the 
land  in  question.  The  other  claim  is  that, 
conceding  the  power  of  the  executors  to  con- 
vey a  good  and  sufficient  title  to  the  land, 
they  had  not  proffered  such  a  deed  within  a 
reasonable  time  after  the  tender  of  the  bal- 
ance of  the  purchase  price  had  been  made, 
and  hence  they  had  a  right  to  elect  either  to 
bring  an  action  for  the  performance  of  the 
specific  contract  or  to  declare  a  rescission  of 
the  contract  and  sue  for  the  recovery  of  the 
money  advanced.  Whatever  may  be  the 
merits  of  these  respective  contentions,  which 
we  will  notice  hereafter,  it  Is  evident  that 
the  claim  to  a  vendor's  lien  to  secure  the  re- 
funding of  the  money  already  paid  cannot  be 
maintained,  and  is  really  inconsistent  with 
the  theory  advanced  by  the  respondents  that 
no  good  and  sufficient  title  can  be  made  by 
the  appellants  to  this  land;  for  If,  by  rea- 
son of  the  fact  that  the  executors  are  not 
possessed  of  the  legal  title  to  the  land,  and 
that  a  continent  remainder  is  in  waiting 
for  unborn  heirs,  the  executors  are  unable 
to  make  a  title  which  would  bind  such  heirs, 
certainly  the  other  horn  of  the  dilemma 
would  be  equally  out  of  reach  of  the  appel- 


lants, for  the  hell's  would  be  equally  unaffect- 
ed by  the  judgment  of  the  court  in  disposing 
of  the  land  in  question  for  the  satisfaction 
of  the  purchase  money  already  paid.  In  oth- 
er words,  if  the  Interest  of  the  heirs  cannot 
be  reached  and  disposed  of  for  the  benefit  of 
the  estate,  it  cannot  be  reached  or  disposed 
of  for  the  benefit  of  the  other  contracting 
parties.  On  the  first  proposition,— whether 
the  title  to  the  estate  that  belonged  to  the  de- 
ceased vested  Immediately  In  the  heirs  upon 
her  death,  or  not.— it  seems  to  us,  it  is  not 
necessary  to  decide;  for  the  investiture, 
whatever  it  may  be,  or  whenever  It  may  oc- 
cur, must  be  subject  to  claims  that  have  le- 
gally attached  by  contracts  with  the  deceased 
before  her  death.  Or,  in  other  words,  the 
heirs  take  subject  to  the  rights  under  the 
contract  The  heir  cannot  take  anything 
more  than  the  devisor  had  at  the  time  of  his 
death,  because  the  devisor  could  not  will 
any  more  than  he  possessed.  The  will  can- 
hot  possibly  operate  to  abridge  or  destroy 
rights  which  have  already  attached,  or  en- 
large the  estate.  All  the  right  that  Mrs. 
Heller  had  in  tills  land  after  she  had  entered 
into  the  contract  of  sale  was  the  right  to  the 
money  which  represented  the  purchase  price 
(excepting,  of  course,  the  right  to  rescind  un- 
der certain  contingencies);  that  is  all  the  in- 
terest she  could  have  assigned  or  conveyed 
or  devised.  Her  estate  cannot  be  augmented 
by  the  mere  fact  of  her  death;  and  neither 
can  it  be  diminished.  Her  heirs  under  her 
Will  must  take  Just  what  she  had  a  right  to 
devise,  and  nothing  more,  and  she  had  a 
right  to  devise  what  she  had,  and  nothing 
more.  Under  the  other  theory,  she  would 
have  a  right  to  devise  what  the  respondents 
had,  viz."  the  right  to  the  title  to  this  land. 
And  the  unjust  and  anomalous  position 
would  logically  follow  that  one  of  the  par- 
ties to  a  contract  could  enforce  the  terms  of 
the  contract,  while  the  other  party  would  be 
powerless  to  do  so;  for  It  cannot  be  question- 
ed that  the  heirs  would  have  a  right  to  the 
benefit  of  the  contract  made  by  the  devisor. 
Such  a  holding  would  be  so  manifestly  un- 
just that  nothing  but  the  plainest  and  most 
mandatory  provisions  of  the  statute  would 
justify  such  a  construction.  These  propo- 
sitions seem  to  be  so  plainly  and  manifestly 
the  law,  and  so  In  accord  with  common  sense 
and  common  honesty,  that  the  discussion  of 
technical  law  with  relation  to  titles  in  connec 
tion  with  this  case  appears  almost  an  effort 
to  make  murky  and  uncertain  that  which  Is 
clear  and  certain;  and  the  discussion  of 
technical  questions  and  the  citation  of  numer- 
ous cases  is  rendered,  It  seems  to  us,  espe- 
cially useless  by  the  plain  provisions  of  our 
own  statutes.  Section  1042,  Code  Proa,  pro- 
vides that  "actions  for  the  recovery  of  any 
property,  real  or  personal,  or  for  the  posses- 
sion thereof,  and  all  actions  founded  upon 
contracts,  may  be  maintained  by  and  against 
executors  and  administrators  in  all  cases  In 
which  the  same  might  have  been  maintaia- 
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ed  by  or  against  their  respective  testators  or  | 
intestates."  Section  1117,  which  occurs  in  a 
chapter  on  specific  performance  of  contracts 
of  deceased  persons,  provides  that  "if  any 
person  who  is  bound  by  contract,  in  writing, 
to  convey  any  real  property,  shall  die  before 
making  the  conveyance,  the  superior  court 
of  the  county  in  which  such  real  estate  or 
any  portion  thereof  is  situate  may  make  a 
decree  authorizing  and  directing  his  exec- 
utor or  administrator  to  oonvey  such  real 
property  to  the  person  entitled  thereto."  We 
take  it  that,  under  the  comprehensive  lan- 
guage used  in  this  statute,  it  applies  to  all 
persons  who  have  contracted  in  writing  to 
convey  real  property,  whether  they  have  died 
testate  or  intestate,  and  without  regard  to 
the  conditions  of  their  will.  It  is  to  be 
conveyed  to  the  persons  entitled  thereto  un- 
der the  contract;  and  section  1123  provides 
that  "the  conveyance  made  in  pursuance  of  a 
decree  shall  pass  to  the  grantee  all  the  estate, 
right,  title  and  interest  contracted  to  be  cou- 
veyed  by  the  deceased,  as  fully  as  if  the 
contracting  party  himself  were  still  living 
and  executed,  the  conveyance  in  pursuance  of 
such  a  contract."  In  Brock  v.  Tucker,  32 
Cal.  42G,  it  was  held,  as  it  seems  to  us  it 
must  always  be  held,  that  "no  real -property 
passed  to  the  devisee  under  the  will  which 
the  devisor  conveyed  or  contracted  to  con- 
vey in  his  lifetime";  and  the  court,  on  peti- 
tion for  rehearing,  uses  this  unequivocal  lan- 
guage: "The  will,  of  course,  operated  only 
upon  so  much  of  the  mill  tract  as  legally  and 
equitably  belonged  to  Dr.  Bale  [the  devisor] 
at  the  time  of  his  death."  It  is  true  that 
there  is  a  special  procedure  pointed  out  by 
the  statute,  but  the  fact  that  the  statute 
makes  this  provision  for  conveying  the  title 
by  the  executor  or  administrator  refutes  the 
idea  that  the  title  cannot  be  conveyed  by 
reason  of  any  of  the  provisions  of  the  will 
which  It  is  claimed  create  a  vested  remain- 
der to  the  living  children,  but  is  subject  to 
open  and  let  In  after-born  children. 

We  have  read  with  much  interest  the  cases 
cited  by  appellants  on  this  proposition,  and 
the  many  cases  referred  to  in  the  text-books 
cited.  They  discuss  In  all  their  different 
bearings  the  distinctions  existing  between 
vested  and  contingent  remainders;  and  while, 
under  the  authorities  cited,  which  substan- 
tially hold  that  where  there  Is  a  doubt  wheth- 
er a  remainder  Is  vested  or  contingent  it  will 
be  construed  as  a  vested  estate,  and  the  other 
equally  well-established  rule  that  estates  In 
remainder  vest  at  the  earliest  possible  mo- 
ment, unless  there  be  a  clear  manifestation  of 
the  testator  to  the  contrary,  It  is  doubtful  if 
the  contention  of  the  respondents,  that  the 
remainder  under  the  will  Is  not  vested,  can  be 
maintained  by  construction  of  the  will  In  this 
case,  It  seems  to  us  the  authorities  cited  have 
no  application  whatever  to  the  case  In  point 
All  these  cases  Involve  contests  between  the 
heirs  themselves,  and,  however  they  may  es- 
tablish the  law  as  to  the  rights  of  contesting 


heirs,  they  have  no  application,  directly  or  in- 
directly, where  the  contest  is  between  the 
heirs  and  outside  parties  claiming  under  con- 
tract of  sale  with  the  devisor.  Upon  that 
question,  which  is  the  only  question  presented 
for  our  consideration  under  this  phase  of  the 
case,  they  shed  no  ray  of  light.  Hence,  it 
is  unnecessary  to  specially  review  them.  It 
may  be  true,  as  contended  by  respondents, 
that  all  the  children  of  Mrs.  Heller's  daugh- 
ter may  be  supposed  to  be  the  objects  of  her 
bounty;  but  the  bounty  was  bestowed  upon 
all  the  heirs,  whoever  they  might  be,  subject 
to  the  terms  and  conditions  of  the  contract 
already  made.  In  Hays  v.  Hall,  30  Am.  Dec. 
530,  an  Alabama  case,  it  was  held  that  where 
the  specific  execution  of  an  agreement  re- 
specting lands  would  be  decreed  between  the 
parties  It  would  be  decreed  between  all  the 
parties  claiming  under  them  in  privity  of  es- 
tate or  representation  of  title,  unless  other 
controlling  equities  intervene;  that  the  pur- 
chase money  agreed  to  be  paid  by  a  party  to 
a  contract  for  the  sale  of  land  is  treated  in 
equity  as  the  personal  property  of  the  ven- 
dor, and  as  such  goes  to  his  personal  repre- 
sentatives; that  such  representatives  had  all 
the  remedies  to  recover  or  retain  such  pur- 
chase money  that  the  vendor  would  have,  if 
living.  The  court  in  that  case  cites  2  Story, 
Eq.  Jur.  98,  99,  which  lays  down  the  rule 
that  the  purchase  money  is  treated  in  equity 
as  the  personal  property  of  the  vendor,  and  as 
such  goes  to  his  personal  representatives. 
The  court  proceeds:  "If  It  be  unpaid  at  the 
vendor's  death,  his  personal  representative 
has  a  right  to  receive  it  If  the  payment  of 
the  money  and  the  conveyance  of  the  estate 
are,  according  to  the  agreement,  to  be  made 
at  the  same  time,  his  personal  representa- 
tive would  have  a  light.  In  a  case  where  the 
time  agreed  upon  for  performance  was  not  of 
the  essence  of  the  contract,  if  in  no  other 
case,  to  a  specific  performance  of  the  agree- 
ment, If  he  applied  to  a  court  of  equity  for 
the  purpose  in  a  reasonable  time  after  the 
day  for  performance."  The  discussion  in 
this  case  generally  seems  to  sustain  the  view 
that  it  was  within  the  power  of  the  adminis- 
trator to  convey  title  by  deed  to  the  property 
In  question.  In  Fulwlder  v.  Peterkin,  2  G. 
Greene,  522,  It  was  held  that  the  statute  au- 
thorizes a  proceeding  against  an  executor  or 
administrator  for  a  conveyance  in  pursuance 
of  a  contract  with  the  deceased,  the  statute 
being  substantially  like  ours;  that  In  a  pro. 
ceedlng  against  an  estate  for  a  specific  per- 
formance It  Is  not  necessary  to  make  the 
heirs  a  party  to  the  conveyance.  Said  the 
court,  referring  to  the  statute:  "This  statute 
contemplates,  and  clearly  gives,  the  right  to 
proceed  against  either  executor  or  adminis- 
trator for  a  conveyance  in  pursuance  of  the 
contract  of  the  deceased.  The  administrator 
standing  in  the  place  of  the  deceased  person, 
there  is  an  obvious  propriety  In  making  him 
the  party  In  a  proceeding  to  enforce  the  per- 
formance of  a  contract  made  by  deceased  in 
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his  lifetime,  the  obligations  of  which  rest 
upon  the  administrator  as  his  representative. 
But  the  statute  has  settled  this  matter  in 
such  explicit  language  that  there  cannot  be 
room  for  reasonable  doubt  The  29th  sec- 
tion, p.  703  (Revision,  1&43),  provides  that  'if 
it  shall  appear  that  the  plaintiff  is  entitled  to 
a  conveyance,  the  court  may  authorize  or  re- 
quire the  executor  or  administrator  of  the 
deceased  party  to  convey  the  estate  in  like 
manner  as  the  deceased  person  might  and 
ought  to  have  done  if  living.'  •  *  *  And 
the  30th  section  provides  that  'every  convey- 
ance made  in  pursuance  of  such  decree  shall 
be  effectual  to  pass  the  estate  contracted  for 
as  fully  as  when  made  by  the  contracting 
party  himself.'  It  is  not  necessary,  in  pro- 
ceeding under  this  statute  for  a  specific  per- 
formance, that  the  heirs  should  Join  in  the 
conveyance,  in  order  to  pass  a  good  title. 
The  court  can  decree  the  administrator  or 
executor  to  convey  without  the  heirs,  and  the 
conveyance  made  in  pursuance  of  such  de- 
cree will  be  as  effectual  to  pass  an  estate  in 
fee  as  if  made  by  the  party  in  his  lifetime. 
•  *  *  The  complainants  have  the  right,  by 
virtue  of  the  statute,  to  enforce  a  specific 
performance  against  the  administrator,  and 
thereby  obtain  a  decree  against  him,  and  by 
such  decree,  or  a  conveyance  made  In  pur- 
suance of  It,  obtain  a  perfect  title."  In  this 
case  It  does  not  appear  whether  or  not  the 
vendor  died  Intestate.  But  it  appears  from 
the  language  of  the  opinion  that  that  fact 
would  cut  no  figure  in  the  determination  of 
the  case;  for  the  decision  was  based  upon 
the  theory  that,  the  complainants  having  a 
statutory  right  to  enforce  a  specific  perform- 
ance, they  could  not  be  deprived  of  that  right. 
As  we  before  said,  the  statute  was  in  sub- 
stance the  same  as  ours,  so  far,  at  least,  as 
Its  bearing  on  the  question  Involved  In  this 
case  is  concerned.  The  statute  provides  that 
every  conveyance  made  In  pursuance  of  such 
decree  shall  be  effectual  to  pass  the  estate 
contracted  for  as  fully  as  if  made  by  the  con- 
tracting party  himself.  It  would  seem  that 
this  language  is  so  direct  that  It  is  not  sus- 
ceptible of  construction,  and  that  if  the  stat- 
ute is  constitutional  there  is  nothing  to  be 
said  against  the  validity  of  the  title  offered. 
The  Iowa  statute  is,  however,  no  more  defi- 
nite than  ours,  which  provides,  as  we  have 
seen,  that  the  conveyance  made  under  it 
shall  pass  to  the  grantee  all  the  estate,  right, 
title,  and  interest  contracted  to  be  conveyed 
by  the  deceased  as  fully  as  if  the  contracting 
party  himself  were  still  living,  and  executed 
the  conveyance  in  pursuance  of  such  con- 
tract; while,  as  if  to  make  assurance  doubly 
sure,  it  provides,  In  section  1124,  that  a  cer- 
tified copy  of  tbe  decree  shall,  when  recorded 
with  the  deed  In  the  office  of  the  auditor  of 
the  county  where  the  lands  lie,  be  conclusive 
evidence  of  the  correctness  of  the  proceed- 
.  ings,  and  of  the  authority  of  the  executor  or 
administrator  or  commissioner  to  make  such 
conveyance.    It  will  also  be  observed  that 


this  decree  may  be  made  upon  notice  only  to 
the  administrator,  and,  while  it  permits  the 
heirs,  creditors,  or  devisees  to  appear  and  re- 
sist the  petition,  It  makes  the  test  of  Juris- 
diction notice  to  the  administrator  only.  It 
is  a  patent  fact  that  the  central  idea  is  the 
enforcement  of  contracts  according  to  their 
terms,  and  that  the  administrator  is  made 
the  legal  representative  of  the  deceased  to 
convey  the  title.  If  the  validity  of  a  con- 
tract Is  to  be  made  contingent  upon  the  life 
of  one  of  the  contractors,  or  its  invalidity 
upon  his  death,  and  its  life  Is  made  further 
contingent  upon  peculiar  provisions  of  a  will 
which  either  party  to  a  contract  has  a  right 
to  make,  reliance  upon  a  contract  would  be  a 
dependence  upon  a  slender  reed;  and  the 
happening  of  a  contingency  of  this  kind  can- 
not, under  any  system  of  law  or  ethics,  be 
held  to  release  one  party  to  a  contract  with- 
out releasing  the  other.  The  result  would  be 
that,  In  contracts  in  relation  to  land,  either 
the  party  who  bought  on  a  falling  market  or 
the  one  who  sold  on  a  rising  market  would 
always  be  anxious  to  rescind,  and  this  would 
render  contracts  unstable,  uncertain,  and  un- 
reliable. The  case  at  bar  Is  a 'pertinent  in- 
stance. The  decedent,  while  land  was  high, 
sold  this  land  In  good  faith,  and  doubtless 
shaped  her  business  with  reference  to  the 
sale,  receiving  In  hand  a  large  sum  of  money 
as  part  payment  thereon.  With  this  money 
she  presumably  made  other  Investments,  or 
spent  it  in  the  ordinary  pursuits  of.  the  pleas- 
ures or  business  of  life.  And  now,  by  the 
accident  of  her  death,  and  when  the  land  is 
comparatively  worthless,  the  estate  Uncalled 
upon,  not  only  to  yield  up  her  right  under 
the  contract  to  the  balance  of  the  purchase 
money,  but  to  return  the  money  which  she 
already  had  received,  and  which  became  a 
part  of  her  personal  estate  when  she  re* 
ceived  it,  with  interest  from  the  date  of  its 
payment.  This  would  work  such  a  hardship 
upon  the  estate,  and  be  so  manifestly  inequi- 
table, that  a  court  of  equity  would  never  ad- 
judge it  if  the  rights  of  the  other  party  could 
possibly  be  preserved  without  such  a  sacri- 
fice. 

We  think  the  cases  cited  by  the  appellants 
sustain  their  contention;  but  even  adopting 
the  theory  of  the  respondents— that  they 
were  decided,  not  on  the  theory  that  the  ti- 
tle vested  In  the  executor,  but  because,  un- 
der their  statutory  system,  authorizing  the 
personal  representative  to  sue  or  be  sued  in 
certain  cases,  the  heirs  or  devisees  In  whom 
the  legal  title  rests  are  necessarily  bound 
and  concluded  by  the  judgment  for  or  against 
the  personal  representative  In  such  cases, 
and  hence  are  not  necessary  parties— they 
are  equally  applicable,  for  under  the  provi- 
sions of  our  statutes  the  heirs,  on  the  same 
reasoning,  would  be  bound  and  precluded  by 
the  judgment  And  if  the  title  vests  In  the 
administrator  for  the  purpose  of  complying 
with  the  contract,  it  must  necessarily  vest 
there  for  the  purpose  of  answering  to  the  de- 
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mands  of  a  court  of  equity  to  convey  in  an 
action  brought  for  the  express  purpose  of 
enforcing  the  specific  contract.  But  there 
are  many  other  sections  of  the  statute  which 
specially  confer  the  ppwer  to  convey  real  es- 
tate upon  the  administrator.  Section  956, 
Code  Proc.,  provides  that  the  executor  shall 
have  a  right  to  the  immediate  possession  of 
all  the  real  as  well  as  personal  estate  of  the 
deceased,  and  may  receive  the  rents,  etc. 
See,  also,  section  1041.  Section  1023,  provid- 
ing for  sales  of  real  estate,  especially  de- 
clares that  the  deed  or  conveyance  made 
shall  be  deemed  to  convey  all  the  estate, 
right,  and  interest  of  the  testator  or  intes- 
tate at  the  time  of  his  death.  In  fact,  it 
seems  to  us  that  a  consideration  of  all  the 
different  provisions  of  the  statute  irresistibly 
forces  the  conclusion  that  the  legal  title  vests 
in  the  administrator  for  the  purpose  of  pass- 
ing the  title  to  purchasers  in  conformity  at 
least  with  the  conditions  of  contracts  made 
by  the  testator.  It  will  not  be  questioned 
that  a  mortgagee,  after  the  death  of  the 
mortgagor,  has  a  right  to  foreclose  the  mort- 
gage, and  sell  the  mortgaged  property  for 
the  payment  of  his  debt,  and  that  the  sale 
will  convey  a  good  title  to  the  premises  mort- 
gaged. The  same  legal  objections  could  be 
raised  to  a  sale  under  a  mortgage  as  can  be 
raised  to  a  sale  under  a  contract  of  the  kind 
in  point.  But  while,  under  the  common  law, 
it  is  true  that  the  legal  title  passes  to  the 
mortgagee  under  a  mortgage,  yet,  under  the 
provisions  of  our  statute,  the  mortgage  Is 
but  an  incumbrance.  The  same  statutory 
provisions  are  in  existence  in  California,  and 
under  these  provisions  it  was  held,  in  Cun- 
ningham v.  Ashley,  45  CaL  485:  That  an 
administrator  who  was  a  party  to  an  action 
involving  -the  title  of  his  intestate  to  real 
estate  represents  the  title  which  the  deceased 
had  at  the  time  of  his  death.  That  when  an 
administrator  sues  in  ejectment  to  recover 
the  land  of  his  intestate,  and  alleges  the 
seisin  of  the  deceased,  and  issue  is  joined  on 
this  point,  and  a  judgment  rendered,  the 
judgment  Is  an  estoppel,  and  binds  the  heirs 
of  the  Intestate,  and  all  persons  claiming  un- 
der them.  That  if  such  judgment  is  in  favor 
of  the  administrator  it  amounts  to  an  ad- 
judication that  the  title  of  the'  deceased  is 
superior  to  that  on  which  the  defendant  re- 
lies, and  estops  the  defendant,  his  heirs  and 
privies;  if  it  is  in  favor  of  the  defendant,  it 
is  an  adjudication  that  the  title  of  the  de- 
fendant is  superior  to  that  which  the  intes- 
tate had,  and  estops  the  heirs  ofr  the  Intes- 
tate, the  administrator,  creditors,  and  all 
persons  asserting  title  as  having  vested  In 
them  by  reason  of  the  death.  And,  further, 
that  such  estoppel  applies,  not  only  to  the  ti- 
tle which  is  set  up,  but  to  any  title  which 
may  have  been  set  up  in  the  action.  It 
seems  to  us  that  this  case,  if  received  as  an 
authority,  is  absolutely  conclusive  of  the 
question  under  discussion  here.  The  court, 
in  the  course  of  its  argument,  says:  "It  is 


insisted,  however,  for  the  appellant  Ashley, 
that  the  judgment  rendered  In  the  action  of 
ejectment,  instituted,  as  we  have  seen,  by 
the  administrator  of  Klttleman,  cannot  be 
held  to  have  concluded  his  heirs,  'for  the  rea- 
son that  the  administrator  did  not  have  in 
him  the  legal  title.'  The  one  hundred  and 
ninety-fifth  section  of  the  act  to  regulate  the 
settlement  of  the  estates  of  deceased  persons 
provides,  In  express  terms,  that  an  adminis- 
trator may  maintain  an  action  for  the  recov- 
ery of  any  property,  real  or  personal,  in  any 
case  In  which  the  same  might  have  been 
maintained  by  the  intestate.  [It  will  be  ob- 
served that  the  same  provision  is  incorporat- 
ed in  our  statute.]  In  view  of  this  pro- 
vision of  the  statute,  it  becomes  unnecessary 
to  inquire  into  what  is  the  nature  of  the  title 
of  the  administrator,  either  as  to  the  lands 
or  goods  of  his  Intestate,  or  whether  he  can 
be  properly  said  to  have  in  himself  any  title 
whatever  to  either.  The  principle  of  law 
upon  which  the  estoppel  rests  has  reference 
to  the  fact  that  in  the  former  action  the  hos- 
tile titles  were  directly  opposed  before  the 
court  rendering  the  former  judgment,  and 
that  the  superiority  of  the  one  over  the  other 
was  ascertained  and  fixed  by  that  judgment. 
That  an  administrator  appearing  in  an  ac- 
tion involving  the  Interests  of  the  estate  rep- 
resents as  well  the  heirs  as  the  creditors 
of  the  deceased  is  well  settled.  But  he  rep- 
resents, not  only  the  interests  of  heirs  and 
creditors,  but  also  the  title  which  the  de- 
ceased had  at  the  time  of  his  death.  *  *  * 
Title  is  the  means  by  which  the  right  to  pos- 
sess property  Is  made  to  appear,  and  the  au- 
thority conferred  and  the  duty  expressly  im- 
posed by  statute  upon  the  administrator  to 
institute  actions  to  recover  real  property  be- 
longing to  the  estate  which  he  administers 
necessarily  Import  that  he  is  to  make  such 
averments  in  pleading,  and  support  them,  if 
he  can,  with  such  proof  as  would  entitle  him, 
in  point  of  law,  to  recover  the  possession  of 
the  premises  by  the  judgment  of  the  court. 
The  title  upon  which  he  Is  to  recover  Is  not 
his  own  title,  nor  that  of  the  heirs  or  the 
creditors  he  represents,  but  the  title  of  the 
Intestate.  The  seisin  upon  which  he  must 
rely  is  the  seisin  which  the  intestate  had  at 
the  time  of  his  death.  It  is  that  title,  and 
that  only,  which  Is  put  in  issue,  and  the  suf- 
ficiency of  which  is  determined  by  the  judg- 
ment rendered  In  the  action."  And  so,  in 
the  case  at  bar,  the  title  that  is  to  be  adjudi- 
cated in  this  case  is  the  title  that  was  in  the 
estate  at  the  time  of  the  testator's  death.  And 
if  the  testatrix  could,  before  her  death,  have 
conveyed  a  good  title,  and  it  had  not  in  any 
way  passed  from  her  at  the  time  she  died,  the 
administrator  or  executor,  as  her  representa- 
tive, can  convey  as  good  a  title  as  she  could 
have  conveyed  if  living.  It  seems  to  us  that 
this  decision  is  directly  in  point,  and  that  the 
principles  announced  are  applicable  to  cases 
of  specific  performance. 
I    The  supreme  court  of  the  United  States,  In 
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Meeka  v.  Olpherts,  100  U.  S.  504,  sustains 
this  doctrine,  and  holds  that  the  right  of 
action  in  a  case  before  the  court  was  in  the 
administrator,  and  quotes,  in  support  of  Its 
holding,  Becket  v.  Selover,  7  CaL  215,  to  the 
effect  that  in  all  suits  for  the  benefit  of 
the  estate  the  administrator  represents  the 
heirs.  In  Bayly  v.  Muehe,  65  CaL  345,  3 
Pac.  467,  and  4  Pac.  486,  it  was  held  that, 
in  an  action  against  an  administrator  to 
foreclose  a  mortgage,  the  heirs  of  the  de- 
ceased mortgagor  are  not  necessary  par- 
ties, the  court  holding  that  the  lien  created 
by  the  mortgage  arises  out  of  contract;  that 
the  mortgage  itself  is  a  contract  pledging 
the  property  embraced  in  it  for  the  payment 
of  the  debt  it  Is  given  to  secure;  that  the 
action  of  foreclosure  was  founded  on  this, 
as  well  as  the  principal  contract  for  the 
payment  of  money,  and  that,  under  the 
statute  declaring  that  all  actions  founded 
upon  contracts  may  be  maintained  by  and 
against  executors  and  administrators  in  all 
cases  in  which  they  might  have  been  main- 
tained by  or  against  their  respective  tes- 
tators or  intestates,  the  executors  or  admin- 
istrators represent  the  title  of  their  respec- 
tive testators  or  intestates  in  such  foreclosure 
suits,  and  that  the  statute  has  so  far 
changed  the  common-law  rule  as  to  render 
it  unnecessary  to  make  the  heirs  parties,— 
citing  Cunningham  v.  Ashley,  supra,  to  the 
effect  that  a  judgment  in  ejectment  against 
the  administrator  concludes  the  heirs,  al- 
though not  parties  to  the  action.  An  action 
to  quiet  title  is  properly  brought  In  the 
name  of  the  administrator.  Curtis  v.  Sut- 
ter, 15  Cat.  260.  An  action  to  compel  the 
specific  performance  of  a  contract  to  con- 
vey may  be  maintained  against  the  admin- 
istrator. Lowell  v.  Kier,  50  Cal.  646.  In 
Texas,  under  statutes  similar  to  ours,  but 
less  pointed,  so  far  as  the  rights  of  the  ad- 
ministrator to  convey  real  property  are  con- 
cerned, in  the  case  of  Thompson  v.  Duncan, 
1  Tex.  485,  which  was  an  action  to  try 
title,  the  court  decided  that  "the  real  estate 
of  a  testator  or  intestate  passes  at  his  death 
to  his  personal  representative  for  adminis- 
tration, and  hence  an  executor  or  adminis- 
trator may  sue  in  his  own  name  and  char- 
acter for  the  recovery  of  the  lands  belonging 
to  the  estate  of  his  testator  or  intestate." 
And  in  Howard  v.  Republic  of  Texas,  2  Tex. 
311,  the  court  says:  "The  act  of  the  admin- 
istrator is  not  for  his  own  advantage,  but 
for  the  benefit  of  the  heirs  of  the  deceased. 
Having  the  care  and  control  of  the  entire 
estate,  it  would  seem  to  be  his  particular 
duty  to  prosecute  and  defend  suits  in  which 
the  succession  is  Interested  during  the  con- 
tinuance of  the  trust  which  he  has  as- 
sumed." And  in  Shannon  v.  Taylor,  16  Tex. 
415,  the  language  of  the  court  was  that: 
"It  Is  well  settled  by  the  decisions  of  this 
court  that,  in  an  action  for  the  specific  per- 
formance of  a  contract  made  by  the  tes- 
tator or  Intestate  for   the   conveyance  of 


land,  it  is  not  necessary  that  the  heirs 
should  be  made  parties  in  order  to  bind 
them.  For  the  purpose  of  such  a  suit,  the 
executor  or  administrator,  under  the  laws 
as  they  existed  at  the  time  of  the  rendition 
of  this  decree,  is  the  representative  of  the 
heirs,  in  respect  as  well  of  realty  aa  of  the 
personalty.  *  *  *  The  decree  was  as  ef- 
fectual to  bind  them  as  if  they  had  been 
made  parties  to  the  suit  by  the  service  of 
process  upon  them;  as  well  by  this  statute 
as  by  the  general  principles  and  provisions 
of  the  laws  regulating  the  settlement  of  es- 
tates." It  is  conceded  by  the  respondents 
that  the  authorities  from  Texas,  are  in  point, 
but  it  is  claimed  that  they  are  based  on  the 
doctrine  of  the  civil  law,  rather  than  the 
doctrine  of  the  common  law,  which  obtains 
In  this  country.  They  seem  to  us  to  be 
based  upon  a  construction  of  the  statutes 
which,  like  ours,  so  manifestly  clothed  the 
administrator  with  the  right  to  convey  the 
title  of  the  devisor  that  reference  to  either 
the  principles  of  common  law  or  the  civil 
law  Is  not  necessary,  and  would  be  no  aid 
in  their  construction.  We  are  satisfied  that 
all  the  interest  that  the  heirs  have  in  the 
land  involved  in  this  case  is  an  interest  in 
the  purchase  money,  and  when  that  pur- 
chase money  is  secured  to  the  estate  by  en- 
forcing a  compliance  with  the  contract  the 
heirs  have  not  been,  and  can  in  no  wise  be, 
Injured,  or  have  any  cause  of  complaint,  and 
cannot  be  heard  to  raise  any  question  con- 
cerning the  validity  of  the  conveyance;  and, 
therefore,  that  the  real  estate  described  and 
devised  by  the  will  vested  in  the  executors, 
and  that  they  had  authority  and  power  un- 
der the  law  to  deed  to  the  plaintiffs  said 
real  estate  pursuant  to  the  contracts  made. 
And  It  may  be  noticed  that  this  contract 
especially  provides  for  this  result,  for  in 
the  contract  itself  the  following  provision 
occurs:  "It  Is  mutually  agreed  by  and  be- 
tween the  parties  hereto  'that  the  time  of 
payment  shall  be  the  essence  of  this  con- 
tract, and  that  all  covenants  and  agree- 
ments herein  contained  shall  extend  to  and 
be  obligatory  upon  the  heirs,  executors,  ad- 
ministrators, and  assigns  of  the  respective 
parties." 

It  seems  to  us  that  the  court  erred  In  find- 
ing that  the  plaintiffs  were  not  in  posses- 
sion of  the  land  in  controversy.  The  con- 
tract itself  provides  that,  upon  certain  fail- 
ures of  payment,  the  contract  shall,  "at  the 
option  of  the  party  of  the  first  part,  be  for- 
feited and  determined,  and  the  party  of  the 
second  part  shall  forfeit  all  payments  made 
by  him  on  this  contract;  that  such  pay- 
ments shall  be  retained  by  the  said  party  of 
the  first  part  in  full  satisfaction  and  in 
liquidation  of  all  damages  sustained  by 
them,  and  they  shall  have  the  right  to  re- 
enter and  take  possession  of  the  premises 
aforesaid."  While  the  testimony  In  the  case 
is  rather  barren  in  regard  tc  acts  of  pos- 
session, it  seems  to  us  that  it  was  the  plain 
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Intention  of  the  contract  that  the  possession 
should  be  given  by  the  execution  and  deliv- 
ery of  the  contract  If  the  possession  still 
remained  in  the  vendor,  the  provision  that 
he  should  have  the  right,  in  case  of  for- 
feiture, to  re-enter  and  take  possession  of 
the  premises  aforesaid,  would  be  meaning- 
lees. 

The  remaining  question  is,  did  the  court 
err  in  holding,  as  a  conclusion  of  law,  that, 
the  defendants  having  failed  and  refused  to 
convey  the  land  upon  tender  of  the  money, 
and  for  a  reasonable  time  thereafter,  and 
up  to  the  time  of  this  suit,  and  thereafter 
until  the  trial  thereof,  the  plaintiffs  were  en- 
titled to  a  rescission?  We  think,  under  the 
testimony  in  this  case,  that  this  conclusion 
'was  Inconsistent  with  the  facts.  The  con- 
tract does  not  stipulate  that  time  shall  be  the 
essence  of  the  contract,  so  far  as  making  the 
deeds  Is  concerned,  but  only  so  far  as  the 
time  of  payment  Is  concerned.  The  general 
proposition,  urged  by  the  respondents,  that 
the  vendee  has  a  right  to  rescind  a  contract 
when  he  has  done  all  that  he  is  called  upon 
to  do  under  the  contract,  and  has  made  the 
tender  according  to  the  contract,  cannot  be 
gainsaid;  but  the  testimony  of  the  respond- 
ents alone  in  this  case  conclusively  shows 
that  no  such  tender  as  is  contemplated  by 
the  law  in  such  cases  was  made.  Waiving 
all  technical  questions  discussed  and  contro- 
verted in  the  trial  concerning  the  legality 
of  the  manner  of  the  tender,  so  far  as  the 
money  was  concerned,  and  conceding,  for  the 
purposes  of  the  case,  that  when  the  money 
was  brought  to  the  place  agreed  upon,  and 
the  rightful  amount  was  asserted  to  be  there, 
•it  was  the  duty  of  the  vendor  to  count  the 
same,  yet  it  seems  that  the  tender  was  not 
made  in  good  faith.  According  to  the  tes- 
timony of  Mr.  Hyde,  he  was  not  prepared  to 
pay  this  money  over  to  the  executors  until 
he  was  satisfied  that  they  would  make  him 
a  deed  which  would  be  consistent  with  his 
views  of  the  law;  and  it  is  easily  ascertain- 
ed from  his  testimony  that  he  would  not 
have  accepted  a  deed  at  that  time,  and  have 
paid  the  money,  without  having  taken  the 
deed  to  his  attorneys  for  examination,  for  it 
seems  that  these  doubts  as  to  the  power  of 
the  executors  to  make  this  deed  had  already 
entered  his  mind.  It  also  further  appears 
that  a  portion  of  the  taxes  which  he  had 
agreed  to  pay  had  not  been  paid,  and  the 
executors  would  have  been  uuder  no  obliga- 
tion to  furnish  him  with  a  deed  until  all 
the  conditions  of  the  contract  had  been  com- 
plied with.  Hyde  admits  that  he  knew  that 
Mrs.  Heller  was  dead,  and  that  she  had  made 
a  will,  although  he  is  not  certain  whether 
he  knew  the  conditions  of  the  will  or  not  at 
the  time  of  the  alleged  tender.  But  he  tes- 
tifies that  he  did  not  know  whether  or  not 
the  will  had  been  probated;  that  he  thinks 
he  did  not;  at  all  events,  that  he  made  no 
inquiry  to  ascertain  that  fact.  The  follow- 
ing excerpt  from  the  testimony  shows  that 
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he  would  not  have  received  the  deed  at  the 
time  the  tender  was  made:  "Q.  Do  you  mean 
to  say  that  if  Heller  would  have  executed  a 
deed  there  you  would  have  paid  that  money 
upon  the  delivery  of  it?  A.  After  my  attor- 
neys had  passed  upon  it,  and  it  was  a  good 
deed.  Q.  Then  you  didn't  expect  to  pay  the 
money  upon  the  execution  of  such  a  deed 
as  he  might  make  at  that  time  there?  A.  If 
it  was  a  deed  I  thought  was  good.  Q.  You 
expected  to  submit  that  matter  to  your  attor- 
neys? A.  I  don't  know.  I  didn't  think  much 
of  anything  about  it  *  *  *  Q.  Would  you 
have  paid  that  money  over  there  if  he  had 
tendered  you  a  deed  executed  by  himself  and 
Fanny  Heller,  as  executors  of  that  will,  at 
that  time?  A.  I  can't  say  that  I  would  or 
not.  Q.  You  would  not  have  paid  that  money 
upon  a  deed  executed  by  M.  M.  Cowley?  A. 
No,  sir.  Q.  Or  by  the  three  of  them  togeth- 
er? A.  I  don't  know  whether  I  would  or  not. 
Q.  You  can't  say  that  you  would?  A.  No. 
Q.  Then  you  did  not  go  down  there  with  the 
expectation  of  getting  a  deed?  A.  Yes,  sir. 
Q.  Who  from?  A.  Mr.  Heller,  or  whoever 
woudd  tender  me  a  good  deed.  They  had 
plenty  of  notice.  A  deed  my  attorneys  or 
myself  would  consider  good.  I  didn't  sup- 
pose they  would  give  me  a  deed  until  they  got 
their  money."  And  much  more  to  this  ef- 
fect And  while  Mr.  Hyde  testifies  in  one 
place  that  he  went  there  expecting  to  get 
the  deed,  his  testimony,  construed  as  a  whole, 
shows  that  he  really  did  not  expect  that 
such  a  deed  as  he  would  receive  could  be 
tendered  him.  In  fact,  his  testimony  fur- 
ther on  shows  that  he  must  have  known  that 
it  could  not  be  tendered  him;  for  in  answer 
to  the  question,  "You  had  not  inquired 
whether  the  will  had  been  probated,  and 
the-  executors  had  qualified  under  it?"  he 
said,  "I  presume  I  knew  it  had  not  I  don't 
know.  Q.  You  think  you  knew  that  it  had 
not  been  probated?  A.  I  presume  I  did.  I 
don't  know.  Q.  And  therefore  that  there 
had  been  no  issuance  of  letters  upon  it?  You 
think  you  knew  that  fact?  A.  I  presume  I 
did.  I  don't  know,  though.  Q.  You  knew, 
also,  that  you  were  to  get  title  to  this  prop- 
erty from  Mrs.  Heller's  representatives  or 
heirs?  You  knew  that  Albert  Heller  alone 
could  not.  give  you  title  to  it  didn't  you? 
A.  Yes,  sir."  Some  light  is  thrown  upon  this 
transaction  by  the  testimony  of  E.  Drain, 
examined  by  plaintiff.  In  the  course  of  his 
testimony  the  following  was  given:  "Q.  You 
did  not  count  anything  more  than  the  ?174.- 
30?  A.  No.  You  understand  we  were  in  a 
hurry  to  get  the  money  there.  Q.  Why  was 
that  hurry?  A.  I  don't  know*.  I  was  told  to 
get  this  money  ready  as  quickly  as  we  could, 
and  get  it  up  there.  Q.  And  you  were  told 
to  be  careful  about  it  and  remember  what 
was  there?  A.  Yes*  Q,«  Who  told  you  that? 
A.  Mr.  Hyde.  Q.  Did  he  tell  you  why  he 
wanted  you  to  be  so  careful?  A.  Yes,  after 
we  had  returned;  because  It  was  refused, 
there  might  be  trouble,  and  be  sure  to  re- 
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member  how  much  money  we  had  taken 
down,  so  we  would  be  able  to  swear  If  any- 
thing came-  of  It.  Q.  Did  he  give  you  that 
caution  before  or  after  you  had  been  to  the 
Traders'  Bank?  A.  After  we  returned." 
Mr.  Hyde  testified  that  he  requested  Heller 
to  come  to  the  bank  and  receive  the  money 
several  days  before  the  day  that  the  money 
was  tendered.  This  Is  flatly  disputed  by  the 
testimony  of  Heller.  His  testimony  was  as 
follows:  "A.  Four  or  five  different  times  aft- 
er my  wife  was  dead,  and  they  refused  to 
pay.  We  needed  money.  We  was  in  dis- 
tress for  money.  My  wife  died,  and  left  the 
expense  on  hand.  And  I  went  to  Mr.  Hyde, 
and  the  last  time  he  told  me  he  would  dig  me 
up  a  little  money  at  the  Traders'  National 
Bank,  and  I  went  there  about  the  closing  up 
of  the  bank,  and  about  ten  minutes  after  there 
came  the  men  bringing  that  money  in  the 
bank  there.  Q.  Now,  what  day  was  it  Mr. 
Hyde  told  you  to  go  down  to  the  bank? 
A.  I  can't  exactly  tell  the  day.  I  didn't  keep 
the  day.  Q.  Was  it  the  same  day  you  went 
to  the  bank?  A.  "Xes,  sir.  It  was  that  day 
they  claim  the  tender.  Q.  At  what  time  in 
the  day  was  It?  A.  It  was  up  about  three. 
Q.  At  what  time  did  you  see  bim  that  day? 
A.  I  seen  him  between  one  and  two  o'clock 
In  the  afternoon.  I  was  hunting  him  all  day. 
Q.  What  did  he  say  to  you  at  that  time? 
A.  I  told  him  we  was  hard  up  for  money 
and  we  needed  It,  and  he  promised  It  over 
and  over;  and  he  told  me  I  should  be  there 
at  three  o'clock  that  afternoon,  at  the  Trad- 
ers' Bank,  and  he  would  meet  me,  and  dig 
up  a  little  money  for  me.  0.  Did  he  say 
anything  to  you  about  a  deed?  A.  No,  sir; 
not  a  word.  Q.  Did  he  say  anything  about 
paying  all  the  money?  A.  No,  sir;  didn't  say 
nothing  at  all  to  me.  He  said  he  would  dig 
me  up  a  little  money.  'Come  to  the  Traders' 
National  Bank.' "  And  further  on:  "Mr.  Cow- 
ley said  to  Mr.  Hyde  it  was  an  improper 
time  to  come  for  a  deed  now;  that  I  was 
not  authorized  by  the  court  yet.  Mr.  Cowley 
explained  it  to  him  that  I  had  not  the  letters 
of  administration,  but  would  have  them  in 
a  few  days,  and  they  would  get  their  deed, 
and  that  Is  what  Mr.  Cowley  said.  Q.  What 
did  Mr.  Hyde  say  then?  A.  Nothing.  Mr. 
Cowley  asked  him  what  he  was  doing  all 
this  for,  and  he  said  he  was  working  for  a 
point,  that  is  all;  wanted  to  make  a  tender." 
And  much  more  to  the  same  effect  The 
tender  being  an  affirmative  proposition  to 
be  established  by  the  plaintiffs,  we  think, 
under  the  testimony,  presuming  the  witness- 
es to  be  equally  credible,  that  they  fail- 
ed to  establish  the  tender  on  the  points  dis- 
puted; though,  as  we  before  have  stated, 
without  the  contradictory  testimony,  and 
construing  the  testimony  of  Hyde  alone,  we 
think  it  would  not  be  established.  But  fur- 
ther it  appears  that  this  alleged  tender  was 
made  on  the  12th  of  April,  1893,  before  the 
will  was  probated,  and  before  the  executors 
had  been  appointed;  for  it  seems  that  Heller 


did  not  qualify  until  May  19,  1893,  one  day 
after  suit  was  commenced  in  this  action, 
viz.  May  18,  1893.  So  that  a  tender  to  par- 
ties who  were  not  representatives  of  the  es- 
tate at  the  time  was  no  tender  at  all,  and 
cannot  be  pleaded  as  a  tender  here.  It  is 
claimed,  however,  by  the  respondents,  that. 
Inasmuch  as  the  tender  had  been  made  and 
the  executors  had  been  Informed  that  a  deed 
was  demanded,  after  the  will  was  probated 
they  should  have  tendered  the  deed.  Ac- 
cording to  the  testimony  of  Hyde,  however, 
the  deed  would  not  have  been  received  if  it 
had  been  tendered,  and  no  tender  of  the 
money  would  ever  have  been  made;  for 
Hyde  testifies  that  in  a  week  or  10  days  after 
the  alleged  tender  he  received  the  Informa-  , 
tlon  from  Binkley  &  Taylor,  lawyers  and 
money  loaners,  that  he  could  not  get  a  good 
deed,  and  that  he  relied  upon  that  informa- 
tion. And  If  he  d* '  rely  upon  that  Informa- 
tion, which  he  obtained  within  a  week  or  1© 
days  after  the  tender,  and  the  executors  had 
not  been  appointed  or  qualified  until  that 
week  or  10  days  had  expired,  then,  by  the 
time  the  executors  could  have  tendered  a 
deed,  Hyde,  according  to  his  own  statement, 
would  not  have  received  it;  and  the  tender 
of  the  money  was  therefore  not  kept  good. 
Parties  must  always  have  a  reasonable  tune 
to  comply  with  the  conditions  of  their  con- 
tract, and,  while  we  do  not  think  that  even 
the  time  that  had  elapsed  between  the  as- 
serted tender  and  the  commencement  of  the 
action  was  a  reasonable  time,  these  was  no 
tune  at  all  allowed  the  defendants  to  exe- 
cute this  deed  after  they  had  qualified  and 
were  capable  of  executing  it. 

The  record  shows,  and  it  Is  undisputed, 
that  the  plaintiffs  were  In  default,  so  far  as 
their  payments  were  concerned;  that  Mrs. 
Heller  had  extended  grace  to  them  in  not  re- 
scinding the  contract  and  forfeiting  the  mon- 
ey, which  she  might  have  done  under  the 
contract,  or  compelled  them  to  make  a  spe- 
cific performance  of  their  contract;  and 
when,  by  the  accident  of  death,  they  were 
prevented  for  a  short  time  from  obtaining  a 
deed  which  would  long  ago  have  been  ex- 
ecuted, had  they  complied  with  the  strict 
terms  of  the  contract,  we  think  It  would  be 
unconscionable  to  allow  them  now  to  take 
advantage  of  this  accident,  and,  under  pre- 
text of  a  tender  made  as  this  one  was  made, 
to  rescind  this  contract,  and  recover  back 
their  purchase  money.  But  in  addition  to 
this,  the  complaint  itself  waives  all  right  to 
rescind.  An  offer  to  specifically  perform  at 
the  time  the  action  was  commenced  was  in 
this  language:  "But,  nevertheless,  plaintiffs 
submit  upon  this  point,  as  upon  all  other 
points  In  this  case,  to  the  judgment  of  the 
court,  and  hereby,  and  now  and  at  all  times, 
offer  to  said  defendants  and  to  this  court  to 
do  full  and  complete  equity  in  the  matter 
as  may  be  adjudged  by  the  court;  and  plain- 
tiffs do  now  and  hereby  allege  that  they 
have  a  right  to  rescind  this  contract  because 
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the  defendants  are  unable  to  make  the  title 
to  said  real  estate  as  aforesaid;  and,  if  this 
court  shall  adjudge  that  they  have  such 
right,  plaintiffs  hereby  bring  into  court  said 
contract,  and  tender  the  same  for  rescission 
and  cancellation  as  a  part  of  the  judgment 
in  this  cause.  But,  nevertheless,  and  not- 
withstanding this,  plaintiffs  hereby  offer,  if 
the  defendants  can  make  to  them  a  good, 
marketable  title  to  said  real  estate,  to  carry 
out  and  complete  said  contract  on  their  part 
as  fully  as  by  its  terms  they  are  required 
to  do."  It  seems  to  us  that,  having  solemn- 
ly offered  in  their  complaint,  in  case  the 
court  found  that  as  a  legal  proposition  a 
good  deed  could  be  made,  that  they  would 
complete  their  contract  as  they  were  required 
by  its  terms  to  do,  they  are  now  estopped 
from  urging  their  right  to  rescind.  This  is 
not  an  allegation  that  they  have  rescinded 
the  contract,  but  it  is  an  allegation  that  they 
have  a  right  to  rescind,  and  that  they  waive 
that  right  in  case  the  court  shall  find  that 
a  marketable  deed  can  be  made  to  them; 
and,  as  the  court  has  found  that  a  marketa- 
ble deed  can  be  made  to  them,  they  have 
nothing  left  to  do,  under  their  own  pleadings, 
but  to  carry  out  their  contract,  pay  the  bal- 
ance due,  and  receive  their  deed.  And  we 
think  that,  after  an  issue  of  that  kind  pre- 
sented by  the  complaint,  the  answer  of  the 
defendants  was  sufficient,  and  that  they  were 
justified  in  waiting  until  the  question  pre- 
sented by  the  complaint  was  decided  by  the 
court  before  making  any  further  or  more 
specific  tender  than  they  did  make  in  their 
answer. 

For  these  reasons,  the  judgment  will  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  the  lower  court  to  ascertain 
the  amount  due  on  the  contract,  to  author- 
ize the  executors  to  make  a  deed,  in  accord- 
ance with  the  provisions  of  the  law,  to  the 
respondents,  upon  the  payment  of  the  amount 
due,  and  to  adjudge  a  lien  upon  the  land 
in  controversy  in  favor  of  the  appellants  to 
secure  the  balance  due  on  the  purchase 
price. 

STILES,  SCOTT,  and  HOYT,  JJ.,  concur. 
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FIELD  v.  GREINER  et  ux. 
(Supreme  Court  of  Washington.  Jan.  25, 1895.) 
Supplement  art  Proceedings— Effect  or  Adju- 
dication. 

A  verdict  in  proceedings  supplemental  to 
execution,  that  certain  land  is  community  prop- 
erty, and  an  adjudication  on  such  verdict  that 
the  property  be  applied  to  satisfy  the  judgment 
against  defendant,  do  not  prevent  defendant 
from  claiming  that  the  land  is  exempt  as  his 
homestead. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  Charles  A.  Field  against  J.  H. 
Greiner  and  Carrie  Grelner,  his  wife.  From 
an  order  setting  aside  a  sale  of  real  estate 


to  satisfy  a  judgment  in  his  favor,  plaintiff 
appeals.  Affirmed. 

F.  T.  Post  and  A.  G.  Avery,  for  appellant 
Wm.  A.  Huneke,  for  respondents. 

HOYT,  C.  J.  In  an  .action  upon  a  promis- 
sory note  made  by  the  defendant,  J.  H. 
Grelner,  judgment  was  rendered  in  favor  of 
the  plaintiff  for  the  amount  of  the  note  and 
interest  It  was  further  adjudicated  there- 
in that  such  judgment  could  be  enforced 
against  the  community  property  of  said 
Greiner  and  wife.  An  execution  was  duly 
issued  to  enforce  the  judgment  There- 
after supplemental  proceedings  were  com- 
menced under  the  provisions  of  sections  522- 
528,  2  Hill's  Code.  In  the  affidavit  upon 
which  such  proceedings  were  founded  it  was 
alleged  that  the  defendants  had  property 
which  they  unjustly  refused  to  apply  to- 
wards the  satisfaction  of  the  judgment. 
The  defendants  appeared  In  the  proceed- 
ings, and  denied  the  material  allegations  of 
the  affidavit  The  issues  thus  made  were 
tried  before  a  jury,  which  by  its  special  ver- 
dict found  that  of  two  pieces  of  property 
as  to  which  evidence  was  introduced,  both 
of  which  stood  in  the  name  of  the  wife,  one 
was  her  separate  estate,  and  the  other  com- 
munity property.  Upon  such  verdict  it  was 
adjudged  that  the  piece  owned  by  the  com- 
munity should  be  applied  towards  the  satis- 
faction of  the  judgment  Thereafter  exe- 
cution was  issued  and  levied  upon  this  piece, 
and  sale  thereof  made  and  duly  reported  to 
the  court.  When  such  report  came  before 
the  court  for  confirmation,  the  defendants 
appeared,  and  objected  to  such  confirmation, 
and  moved  that  the  sale  be  set  aside  for  the 
reason  that  the  property  in  question  was 
their  homestead,  selected  and  occupied  as 
such.  The  court  sustained  their  objections 
to  confirmation,  and  made  an  order  setting 
aside  the  sale.  From  such  order  plaintiff 
has  appealed  to  this  court  Respondents 
move  to  dismiss  the  appeal  for  the  reason 
that  it  was  not  taken  in  time,  but  the  conclu- 
sion to  which  we  have  come  as  to  the  merits 
of  the  controversy  makes  it  unnecessary  for 
us  to  decide  the  questions  raised  by  the  mo- 
tion. 

It  is  claimed  by  the  appellant  that  the 
proceedings  supplemental  to  execution,  and 
the  order  and  judgment  of  the  court  ren- 
dered thereon,  conclusively  established  the 
fact  that  this  piece  of  property  should  be 
applied  towards  the  satisfaction  of  his  judg- 
ment. The  respondents  contend  that  such 
proceedings  are  not  in  the  nature  of  an  in- 
dependent action,  but  are  simply  in  aid  of 
the  process  issued  or  to  be  issued  upon  the 
principal  judgment;  that  the  only  object  of 
the  proceedings  is  to  ascertain  what  prop- 
erty is  so  held,  that  It  can  be  rightfully 
levied  upon  to  satisfy  the  judgment  to  which 
the  proceedings  are  supplemental.  The  con- 
tention of  the  respondents  must  be  susta in- 
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ed.  The  proceedings  supplemental  to  execu- 
tion are  mainly  for  the  purpose  of  discovery, 
and  it  cannot  be  successfully  contended  that 
the  general  lien  upon  real  property  flowing 
from  the  judgment  is  thereby  converted  into 
a  specific  Hen  upon  any  particular  property. 
The  most  that  can  be-  rightfully  adjudicated 
in  such  proceedings  as  to  real  estate  is  as 
to  who  is  the  owner  thereof;  and  it  may 
well  be  questioned  whether  or  not  the  pro- 
ceedings have  any  application  to  real  prop- 
erty. However  this  may  be,  its  application 
to  such  property,  if  it  has  any,  can  only  be 
as  above  stated.  The  most  that  the  order 
made  in  the  proceedings  could  be  held  to 
have  conclusively  decided  was  that  the  prop- 
erty in  question  was  that  of  the  community. 
It  was  to  this  question  that  the  proofs  were 
directed,  and  the  courts  had  no  authority  to 
adjudicate  any  other.  Hence  the  defend- 
ants could  not  be  deprived  of  their  home- 
stead rights  by  any  attempted  adjudication 
in  the  proceedings.  If  it  was  the  separate 
property  of  the  wife,  there  was  no  need  of 
the  assertion  of  homestead  rights  to  pre- 
vent its  being  sold  to  satisfy  the  judgment, 
and  for  that  reason  it  was  not  necessary  for 
the  defendants  to  assert  such  rights  until  it 
had  been  adjudicated  that  it  was  the  prop- 
erty of  the  community..  If  the  contention  of 
the  appellant  could  be  sustained  at  all,  It 
would  be  by  reason  of  the  fact  that  the  order 
appealed  from  in  itself  constituted  a'  judg- 
ment upon  which  the  property  could  be  sold; 
and,  If  that  was  so,  such  order  should  have 
stated  the  amount  to  be  realized,  and  such 
amount  should  have  been  made  by  virtue  of 
process  issued  to  enforce  such  order.  The 
order  entered  was  insufficient  for  this  pur- 
pose, and  the  execution  under  which  the 
sale  was  made  was  issued  upon  the  principal 
judgment.  When  the  execution  so  issued 
was  levied  upon  the  property,  It  was  within 
the  power  of  the  respondents  to  prevent  a 
sale  thereof  by  selecting  it  as  a  homestead, 
and  It  is  not  questioned  but  that  the  neces- 
sary steps  for  that  purpose  had  been  or  were 
taken.  It  follows  that  after  such  selection 
the  property  could  not  be  sold  except  in  such 
a  manner  as  to  protect  the  homestead  rights 
of  the  respondents.  This  was  the  conclu- 
sion to  which  the  superior  court  arrived,  and 
the  order  appealed  from  must  be  affirmed. 

SCOTT,  DUNBAR,  ANDERS,  and  GOR- 
DON, JJ.,  concur. 


(11  Wash.  37) 

LICHTY  v.  TANNATT. 

(Supreme  Court  of  Washington.    Feb.  1, 1895.) 

Oral  Charge— Grneral  Exckptios. 

While  a  general  exception  to  a  charge 
containing  two  or  more  propositions  will  not  be 
considered  on  appeal,  if  the  charge  ia  in  writing, 
a  more  liberal  rule  will  be  applied  if  the  charge 
is  oral,  and  the  instructions  specially  mentioned 
In  the  exception  will  be  reviewed. 


Appeal  from  superior  court,  Whitman  coun- 
ty; E.  H.  Sullivan,  Judge. 

Action  by  W.  H.  Lichty,  doing  business 
as  W.  H.  Lichty  &  Co.,  against  T.  R.  Tan- 
natt,  to  recover  commission  for  procuring  a 
purchaser  for  a  stock  of  hardware^  There 
was  a  verdict  for  defendant,  and  from  a  judg- 
ment thereupon  plaintiff  appeals.  Affirmed. 

W.  T.  Stoll,  for  appellant  Chadwick,  Ful- 
lerton  &  Wyman,  for  respondent 

DUNBAR,  3.  The  errors  assigned  here  are 
altogether  based  upon  the  instructions  of  the 
court  to  the  jury,  and  are  quite  numerous. 
The  record  shows  the  following:  "The  court 
having  delivered  his  instructions  to  the  jury 
orally,  and  not  In  writing,  the  plaintiff  ex- 
cepts to  the  whole  thereof,  and  more  partic- 
ularly to  that  part  which  denies  the  liabil- 
ity of  the  defendant  In  case  the  jury  find 
that  the  plaintiff  has  been  guilty  of  any  un- 
fair dealings  or  fraud  in  negotiating  the  sale 
alleged  in  the  complaint;  and  further  to 
that  charge  of  the  court  with  reference  to  the 
mutual  declaring  off  of  the  contract  by  the 
parties,  and  to  the  entire  charge."  It  is 
claimed  by  the  respondent  that  this  excep- 
tion brings  nothing  for  review  to  this  court; 
that  it  is  a  familiar  principle  of  law  that  a 
general  exception  to  a  charge  containing  two 
or  more  distinct  legal  propositions  is  un- 
availing if  either  of  the  propositions  states 
the  law  correctly;  and  that  1*  the  charge 
containing  two  or  more  propositions  is  ex- 
cepted to  as  a  whole,  all  must  be  affirmed 
If  one  Is  found  correct  We  think  there  Is 
no  doubt  that  the  authorities  sustain  this 
proposition.  It  was  decided  by  the  supreme 
court  of  the  United  States  In  Cooper  v. 
Schlesinger,  111  U.  S.  148,  4  Sup.  Ct  360, 
that  where  a  charge  expressed  several  dis- 
tinct propositions,  a  general  exception  Is  of 
no  effect  if  any  one  of  them  Is  correct  And 
in  the  notes  to  Strohn  v.  Railroad  Co..  99 
Am.  Dec.  114,  the  author  collates  the  author- 
ities on  this  subject  and  overwhelmingly 
sustains  the  proposition  announced.  Had 
the  Instruction  in  this  case  been  written,  we 
are  satisfied  that  there  would  have  been  noth- 
ing for  review  brought  here  by  the  excep- 
tions as  given.  But  a  more  liberal  rule, 
probably,  ought  to  be  applied  where  the  court 
gives  oral  instructions.  It  cannot  however, 
be  extended  further  than  a  review  of  the  in- 
structions which  were  especially  mentioned 
or.  excepted  to,  as  that  part  of  the  exception 
which  provides  for  an  exception  to  the  whole 
thereof  or  to  the  entire  charge  amounts  to 
no  exception  at  all.  We  will  therefore  no- 
tice only  the  exceptions  to  the  portion  of 
the  charge  which  was  especially  called  to 
the  attention  of  the  court. 

We  do  not  think  the  construction  contend- 
ed for  by  the  appellant  In  relation  to  the 
charge  of  the  judge  with  reference  to  the 
mutual  declaring  off  of  the  contract  by  the 
parties  Is  tenable,  when  taken  In  connection 
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with  the  whole  instruction.  It  is  true  that 
the  court  instructed  the  jury  that,  if  they 
found  the  plaintiff  did  secure  a  purchaser, 
who  afterwards  entered  into  a  contract  for 
the  purchase  and  sale  of  the  goods  in  ques- 
tion, and  if  they  found  from  the  testimony 
that  this  sale  was  never  consummated,  and 
further  found  that  it  was  mutually  declared 
off  by  the  parties  to  the  contract,  they  should 
find  for  the  defendant  But  this  is  qualified 
by  further  instructions  of  the  court  to  the 
effect  that,  if  they  found  that  the  defendant 
entered  into  this  contract  through  fraudulent 
acts  and  misrepresentations  of  the  plaintiff 
concerning  the  terms  of  the  contract,  they 
should  find  that  the  plaintiff  could  not  re- 
cover. But  the  court  laid  aown  the  general 
proposition  to  the  Jury,  and  instructed  them 
specially  that,  If  they  found  that  the  defend- 
ant employed  the  plaintiff  to  find  a  purchaser 
and  to  make  a  sale  of  the  stock  of  hardware 
mentioned  in  the  pleadings,  and  that  the 
plaintiff  acted  in  pursuance  of  that  contract, 
and  procured  a  purchaser  for  the  goods,  and 
the  defendant  and  purchaser  entered  into  a 
contract  for  the  stock  of  goods,  and  that  the 
plaintiff  performed  all  the  conditions  and 
did  all  he  had  to  do,  as  far  as  he  could,  to 
assist  in  procuring  a  purchaser,  and  that 
the  contract  was  not  carried  out  through  the 
fault  of  the  defendant,  they  should,  in  such 
case,  find  for  the  plaintiff  what  his  services 
were  reasonably  worth.  The  Instruction,  as 
a  whole,  It  seems  to  us,  was  not  misleading 
to  the  jury  in  any  respect.  The  Issue  was 
raised  by  the  pleadings,  and  the  testimony 
Is  to  the  effect  that  the  plaintiff  took  ad- 
vantage of  the  illness  of  the  defendant  to 
read  to  him  the  contract  which  he  had  drawn 
up,  and  that  he  omitted  to  read  a  portion  of 
it,  which  omission  made  a  material  differ- 
ence in  the  contract;  that  as  soon  as  this 
came  to  the  knowledge  of  the  defendant  he 
objected  to  the  performance  of  the  contract, 
and  that  he  and  the  purchaser  mutually  re- 
scinded. We  think  that  the  Instruction,  in 
the  light  of  the  testimony,  was  thoroughly 
understood  by  the  Jury,  and  was  correct 
This  disposes  of  both  the  instructions  com- 
plained of,  so  far  as  they  are  brought  here 
for  review.  There  being  no  other  errors  al- 
leged, the  judgment  will  be  affirmed. 

HOTT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON.  JJ.,  concur. 


(11  Wash.  47) 

DECKER  et  al.  v.  SCHULZB  et  al. 
(Supreme  Court  of  Washington.    Feb.  1, 1895.) 

Balb  of  Laud—  Failure  or  Title  —'Rescission 
or  Executed  Contract. 
The  mere  failure  of  title  to  a  portion  of 
the  land  conveyed  is  not,  in  the  absence  of  any 
concealment  by  the  grantor  of  defects  in  his 
title  or  fraud,  ground  for  rescinding  an  exe- 
cuted conveyance  of  tht,  land  by  deed  with  war- 
ranty of  seisin,  though  the  remainder  of  the 
land,  in  case  the  grantee  is  evicted  from  the 


portion  to  which  the  grantor  did  not  have  title, 
would  be  useless  for  the  purpose  for  which  the 
land  was  purchased. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  Kate  Decker  and  Henry  Decker, 
her  husband,  against  August  Schulze  and 
others,  for  rescission  of  a  sale  of  real  estate, 
and  a  return  of  the  purchase  money.  From 
an  order  sustaining  a  demurrer,  and  judg- 
ment thereupon  dismissing  the  action,  plain- 
tiffs appeal.  Affirmed. 

A;  H.  Kenyon  and  Jones,  Voorhees  &  Ste- 
phens, for  appellants.  Wm.  A.  Huneke,  for 
respondents. 

GORDON,  J.  The  complaint  in  this  action 
shows,  in  substance:  (1)  That  on  November 
17,  1890,  the  respondents  sold  to  appellant 
Kate  Decker  two  adjoining  tracts  of  land  in 
Spokane  for  $5,500;  giving  their  deed  con- 
taining a  covenant  that  they  were  owners  in 
fee,  and  with  covenants  of  general  warranty, 
and  receiving  from  appellant  Kate  Decker 
part  payment  of  the  purchase  price  in  cash, 
and  appellants'  mortgage  on  said  land  to 
secure  the  remainder.  (2)  That  thereafter 
appellants  made  payments  on  said  remainder, 
the  last  one  on  December  18,  1891,  and  that 
they  paid  the  taxes  on  said  land  regularly 
for  three  years.  (3)  That  the  respondents 
were  not  "seised  In  fee,  or  possessed  of  the 
right  to  sell  and  convey,  the  last-described 
portion  of  said  property  [being  a  strip  lying 
at  the  north  end  of  the  entire  premises]  in 
manner  and  form  as  aforesaid."  (4)  That 
the  remainder  of  the  premises,  without  the 
strip,  was  useless  for  appellants'  purposes. 
(5)  That,  prior  to  bringing  suit  appellants 
tendered  deed  of  said  land  to  respondents, 
which  would  have  placed  them  In  statu  quo, 
and  demanded  back  the  purchase  money  paid, 
all  of  which  was  refused  by  the  respondents. 
Appellants  ask  for  a  rescission  of  the  sale, 
for  the  return  of  the  purchase  money  paid, 
and  for  a  vendees'  lien  on  said  land  to  secure 
said  purchase  money.  The  complaint  is  very 
voluminous,  and  to  set  it  out  in  full  would 
occupy  too  much  space.  The  foregoing  state- 
ment Is  sufficient  however,  to  give  a  proper 
understanding  of  it  Respondents  interposed 
a  general  demurrer,  which  was  sustained  by 
the  lower  court;  and,  appellants  electing  to 
stand  on  their  complaint  judgment  of  dis- 
missal was  entered,  and  from  such  order  and 
judgment  this  appeal  is  prosecuted. 

Appellants,  for  a  reversal  of  the  judgment 
rely  upon  the  cases  of  Sears  v.  Stlnson,  3 
Wash.  St  615,  29  Pac.  205,  and  Moody  v. 
Railway  Co.,  5  Wash.  699,  32  Pac  751.  In 
Sears  v.  Stinson  the  land  was  sold,  and  a 
deed  with  full  covenants  given.  The  pur- 
chaser paid  the  purchase  price,  and  the  title 
failed  to  a  strip.  The  purchaser  in  that  case 
brought  his  action  for  damages  on  the  breach 
of  the  covenant  for  seisin  (strictly  an  action 
at  law),  while  In  the  case  at  bar  the  appel- 
lants brought  this' action  to  rescind  the  sale 
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(purely  an  action  In  equity).  In  Sears  v. 
-Stlnsou  the  question  for  determination  was 
whether  an  action  for  damages  was  the  prop- 
er action,  while  in  the  case  at  bar  the  ques- 
tion is  whether  equity  will  rescind  on  the 
facts  stated.  This  court,  In  the  Sears  Case, 
held  that  an  action  at  law  for  damages  on 
the  breach  of  covenant  was  properly  main- 
tainable, and  was  not  called  upon  to  decide 
any  other  question  in  the  case;  and  the  lan- 
guage of  the  court,  "There  is  no  doubt  but 
that  the  plaintiff  would  be  entitled  to  the 
equitable  relief  of  a  rescission  of  the  con- 
tract, if  he  desire  it,"  found  on  page  616,  3 
Wash.  St.,  and  page  205,  29  Pac.,  was  merely 
an  unguarded  expression,  not  at  all  neces- 
sary to  the  decision  of  the  case,  and  mere 
obiter  dictum.  The  court,  moreover,  on  page 
617,  3  Wash.  St,  and  page  205,  29  Pac,  states 
forcibly  the  doctrine  upon  which  the  case 
was  decided,  viz.:  "But  in  this  case  the  con- 
tract, so  far  as  it  can  be  enforced,  is  already 
performed,  and  there  is  nothing  to  give  a 
court  of  equity  jurisdiction.  Damages  for 
the  balance  is  all  that  is  left"  The  case  of 
Moody  v.  Railway  Co.,  supra,  Is  also  wholly 
inapplicable  to  the  case  at  bar,  both  upon 
the  facts  and  the  principle  Involved.  In 
that  case  the  respondent  brought  suit  upon 
a  contract  which  he  himself  had  not  per- 
formed. The  court  said:  "If  the  respondent 
had  not  performed  his  part  of  the  contract 
•  •  *  he  could  not  commence  his  action. 
On  the  other  hand,  the  appellant  would  have 
the  right  to  rescind  the  contract."  The  opin- 
ion in  that  case  further  proceeds  as  follows: 
"It  is  not  the  ordinary  case  of  a  breach  of 
a  covenant  in  a  deed,  where  the  remedy 
would  be  a  suit  on  the  warranty,  but  the 
respective  contracts  here  are  dependent  upon 
each  other."  We  are  entirely  satisfied  with 
the  result  reached  by  this  court  in  each  of 
those  cases,  but  are  unable  to  conclude  that 
either  of  them  is  authority  In  support  of  ap- 
pellants' contention  here. 

The  sole  allegation  of  defect  or  failure  of 
title  Is  alleged  in  the  complaint  (paragraph 
9)  to  be  that  "they  [the  grantors]  were  not 
seised  in  fee,  or  possessed  of  the  right  to 
sell  and  convey,  the  last-described  portion 
of  said  property,  in  manner  and  form  as 
aforesaid."  This  is,  at  most  equivalent 
merely  to  a  statement  that  their  interest  in 
the  granted  premises  was  less  than  a  fee- 
simple  estate,  and  cannot  be  held  to  be 
equivalent  to  an  allegation  that  they  had  no 
estate  or  interest  in  the  premises.  We  think 
this  is  wholly  Insufficient  to  constitute  good 
pleading  at  law  or  in  equity.  There  are  two 
descriptions  in  the  deed.  As  to  one  tract  no 
question  of  title  is  raised.  As  to  the  other, 
it  Is,  in  effect,  .said  that  the  grantors  had  not 
a  fee-simple  estate.  And  without  stating 
how  far  their  actual  estate  or  Interest  falls 
short  and  without  any  statement  as  to  the 
true  condition  of  the  title,  from  which  relief 
could  be  afforded  at  law.  or  In  equity,  ap- 
pellants, after  a  lapse  of  nearly  four  years, 


ask  a  court  of  equity  to  rescind  the  contract 
"It  is  a  dangerous  and  delicate  operation 
for  a  court  to  pass  upon  a  title  which  nobody 
is  asserting,  and  no  one  disputing."    Key  v. 
Jennings,   66  Mo.  356.    For  this  reason, 
alone,  if  no  other  existed,  we  would  be  dis- 
posed to  affirm  the  judgment  Assuming 
the  fact  to  be,  however,  that  title  to  one 
of  the  tracts  conveyed  has  wholly  failed,  and 
that  it  was  the  design  of  the  pleader  to  so 
allege,  a  very  interesting  question  is  pre- 
sented, concerning  which  Chief  Justice  Shar- 
key, In  Parham  v.  Randolph,  4  How.  (Miss.) 
435,  says:    "The  extent  to  which  courts  of 
chancery  will  go  in  giving  relief  to  the  ven- 
dee of  land,  by  preventing  the  collection  of 
the  purchase  money,  and  rescinding  the  con- 
tract is  a  question  which  is  much  embar- 
rassed by  conflicting  adjudications.    It  has 
been  often  litigated,  but  the  numerous  de- 
cisions seem  to  have  increased,  rather  than 
diminished,   the  doubts."    Appellants,  by 
their  complaint  invoke  the  equity  powers 
of  the  court  to  procure  a  rescission.  Re- 
spondents concede  that  appellants  have  a 
right  of  action,  but  insist  that  it  must  be 
at  law,  for  damages.    Here  let  us  remark 
that  a  court  of  equity  Is  not  an  appropriate 
tribunal  for  the  trial  of  title  to  land.  As 
is  said  by  Chancellor  Kent  in  Abbott  v.  Al- 
len, Infra:    "This  court  may  perhaps  try 
title  to  land,  when  it  arises  indden tally;  but 
it  is  understood  not  to  be  within  its  province 
when  the  case  depends  upon  a  simple  legal 
title,  and  is  brought  up  directly  by  the  bill. 
The  power  is  only  to  be  exercised  in  diffi- 
cult and  complicated  cases,  affording  pe- 
culiar grounds  for  equitable  Interference. 
•    *    *    The  plaintiff  has  the  means  of 
bringing  the  legal  title  to  a  test  whenever 
he  pleases,  by  an  action  at  law  on  his  cove- 
nants of  seisin."    The  complaint  in  this  ac- 
tion nowhere  alleges  any  fraud,  conceal- 
ment, or  misrepresentation  on  the  part  of 
the  respondents  concerning  the  title  to  the 
premises  conveyed,  unless  fraud  Is  to  be  in- 
ferred from  their  covenant  of  ownership, 
coupled  with  failure  of  title  to  a  portion  of 
the  premises  conveyed.    It  is  nowhere  char- 
ged that  they  had  knowledge  of  any  fact 
affecting  the  title  which  was  concealed  from 
appellants,  nor  Is  it  asserted  that  the  re- 
spondents are  either  Insolvent  or  nonresi- 
dents of  this  state.    It  concedes  that  at  all 
times  since  the  deed  was  given  the  appel- 
lants have  been  In  possession  of  the  prem- 
ises, and  have  paid  taxes  thereon  for  years; 
and  neither  alleges  eviction,  nor  that  they 
are  threatened  with  suit  on  the  part  of  any 
one  holdiug  or  claiming  an  older  or  superior 
title  thereto.    And  if,  as  has  been  sometimes 
asserted,  a  covenant  In  a  deed  that  the  gran- 
tor is  the  "owner  in  fee"  differs  from  the 
covenants  of  quiet  possession,  warranty  of 
title,  and  the  like,  and  that  a  breach  occurs 
at  once  if  ownership  In  fee  does  not  in  fact 
exist  and  that  the  vendee  is  not  required  to 
await  eviction  before  maintaining  bis  action, 
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we  are  nevertheless  unable  to  conclude -that 
equity  has  any  jurisdiction  to  afford  the  re- 
lief here  prayed.  It  is  fundamental  that 
equity  will  not  interfere  where  the  law  af- 
fords a  plain,  adequate,  and  complete  reme- 
dy. "The  remedy  must  be  plain,  for,  if  it 
be  doubtful  and  obscure  at  law,  equity  will 
assert  a  jurisdiction.  It  must  be  adequate, 
for,  if  it  falls  short  of  what  the  party  is  en- 
titled to,  that  founds  a  jurisdiction  in  equity. 
And  it  must  be  complete;  that  is,  it  must 
attain  its  full  end  at  law.  It  must'  reach 
the  whole  mischief,  and  secure  the  whole 
right  of  the"  party."  Mitf.  Ch.  PI.  (6th  Am. 
Ed.)  note,  p.  2.  "Covenants  for  title,  like 
all  other  covenants,  are,  of  course,  mere  con- 
tracts. *  *  *  For  a  breach  of  contract 
the  common  law  provided  a  single  remedy, 
—a  recompense  in  damages."  Rawle,  Cov. 
§  354.  Here  is  a  contract  which  has  been 
fully  executed.  Nothing  remains  to  be  per- 
formed. The  consideration  has  been  paid, 
the  conveyance  executed,  and  full  covenants 
have  been  given  and  accepted.  There  is  no 
suggestion  of  insolvency  or  nonresidence,  or 
that  the  plaintiff's  remedy  at  law  would  not 
be  adequate".  Hence,  we  do  not  find  any 
good  reason  for  Interference  by  a  court  of 
equity. 

It  seems  to  us  that  much  of  the  apparent 
conflict  that  is  found  in  the  adjudicated 
cases  on  this  subject  is  due  to  a  failure  to 
observe  the  distinction  which  obtains  be- 
tween the  rules  applicable  to  a  contract  still 
executory  and  one  actually  executed.  "The 
distinctions  between  the  rules  which  govern 
the  relation  of  vendor  and  purchaser  before 
and  after  the  execution  of  the  deed— while 
the  contract  is  still  executory,  and  after  It 
is  executed— are  broad  and  familiar.  Al- 
though the  general  principles  of  the  contract 
of  sale  of  real  estate,  especially  in  this  coun- 
try and  in  England,  exact  less  of  a  vendor 
than  the  rules  of  the  civil  law  demand,  yet, 
while  the  contract  Is  still  executory,  they 
recognize  and  enforce  the  right  of  the  pur- 
chaser to  a  title  clear  of  defects  and  Incum- 
brances; and  this  right  does  not  depend  upon 
the  terms  of  the  contract,  but  is  given  by 
the  law,  and   is  not,  except  in  particular 
cases,  affected  by  the  nature  and  extent  of 
the  covenants  for  title  which  the  purchaser 
te  to  receive."  Rawle,  Cov.  §  319.  "General- 
ly speaking,  a  purchaser,  after  a  conveyance, 
has  no  remedy  except  upon  the  covenants  he 
has  obtained,  although  evicted  for  want  of 
title;  and,  however  fatal  the  defect  of  title 
may  be,  if  there  is  no  fraudulent  conceal- 
ment on  the  part  of  the  seller,  the  pur- 
chaser's only  remedy   is  under  the  cove- 
nants."   1  Sugd.  Vend.  p.  383;  Rawlins  v. 
Timberlake,  6  T.  B.  Mon.  225;   James  v. 
McKernon,  6  Johns.  Ch.  543;   Bumpus  v. 
Platner,  1  Johns.  213.   And  Lord  Campbell, 
in  Wilde  v.  Gibson  (House  of  Lords)  1 
Clark  &  Pin.  (N.  S.)  605,  says  of  this  distinc- 
tion:  "If  there  be,  in  any  way  whatever, 
misrepresentation  or  concealment  which  is 


material  to  the  purchaser,  a  court  of  equity 
will  not  compel  him  to  complete  the  pur- 
chase; but,  where  the  conveyance  has  been 
executed,  I  apprehend  that  a  court  of  equity 
will  set  aside  the  conveyance  only  on  the 
ground  of  actual  fraud."  In  Thompson  v. 
Jackson,  3  Rand.  (Va.)  504,  Justice  Carr  says: 
"Executory  contracts  for  real  property,  and 
some  other  subjects,  offer  to  the  party  the 
alternative  of  either  suing  at  law  for  dam- 
ages, or  asking  the  aid  of  equity  to  obtain 
the  specific  thing. .  •  *  *  Very  different  is 
the  question  where  a  party  asks  the  court  to 
rescind  a  contract,  and  especially  an  exe- 
cuted contract.  In  the  first  case,  the  court 
merely  decides  which  of  two  remedies  a  par- 
ty shall  pursue.  In  the  second,  it  annihilates 
a  solemn  contract,  rendered  still  more  solemn 
by  the  fact  that  the  parties  have  carried  it 
Into  execution.  *  *  *  The  vendor  has  part- 
ed with  the  title  and  possession  of  his  land, 
and  has  taken  his  money,  bonds,  or  other 
equivalent  The  vendee  has  entered  Into  pos- 
session, *  *  •  and,  for  security  of  his  ti- 
tle, has  taken  a  deed  with  such  covenants  and 
warranty  as  his  contract  called  for.  To  un- 
do all  this  is  a  strong-handed  measure,  and 
none  but  a  clear  and  strong  case  will  Justify 
it  Accordingly,  we  find  it  laid  down  in  all 
the  equity  books  that  the  court  is  In  the  daily 
habit  of  refusing  the  specific  execution  of 
contracts,  which  at  the  same  time  it  just  as 
promptly  refuses  to  rescind.  *  *  *  When 
the  application  Is  to  rescind  an  executed  con- 
tract for  land,  the  English  books  lay  It  down 
as  a  general  rule  (admitting  of  but  few  ex- 
ceptions) that  to  justify  such  decree,  fraud 
must  appear,  and  this  fraud  must  be  distinct- 
ly put  In  issue  by  the  pleadings.  If  the 
charge  be  a  mere  failure  of  consideration, 
arising  from  the  sale  of  the  defective  legal 
title,  unmingled  with  fraud  or  mala  fides 
of  any  kind,  it  is  generally  laid  down  that 
the  vendee  would  be  left  to  the  covenants 
and  warranty  in  his  deed."  "Where  a  con- 
tract for  the  sale  of  land  has  been  executed 
by  the  giving  of  a  conveyance,  the  court  of 
equity  will  not  rescind  the  contract  upon  the 
ground  of  a  mere  defect  of  title,  where  there 
has  been  no  fraud  on  the  part  of  the  vendor, 
but  will  leave  the  purchaser  to  his  remedy 
upon  the  covenants  in  his  deed."  Woodruff 
v.  Bunce,  9  Paige,  442.  In  Denston  v.  Mor- 
ris, 2  Edw.  Ch.  36,  It  is  said:  "it  is  a  well- 
settled  rule  of  this  court  that  a  grantee,  to 
whom  possession  has  been  delivered,  under 
covenants  of  title  and  warranty,  can  have 
no  relief  in  equity  against  his  grantor  for 
a  return  of  the  purchase  money  or  security 
on  account  of  defect  or  failure  of  title,  be- 
cause he  has  taken  care  to  secure  himself 
by  covenants,  and,  If  evicted,  can  have  an 
adequate  remedy  at  law.  *  •  *  But  if 
fraud  Is  shown,  either  in  making  the  contract 
of  sale,  or  In  executing  it,  and  whether  there 
be  covenants  Inserted  in  the  deed  to  secure 
the  title  or  not,  the  purchaser,  In  case  of  evic- 
tion or  disturbance   of  his  possession,  or 
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whenever  it  is  ascertained  that  the  title  is 
defective,  may  come  into  this  court  to  be 
relieved  from  his  purchase,  or  to  obtain  in- 
demnity against  the  consequences  of  the 
fraud.  Imposition  and  fraud  upon  the  pur- 
chaser, by  any  willful  misrepresentation  or 
concealment,  take  the  case  out  of  the  general 
rule,  and  entitle  him  to  be  redressed  in 
equity,  in  adumon  to  and  beyond  the  cove- 
nants in  the  deed."  And  in  Wiley  v.  Fltz- 
patrick,  3  J.  J.  Marsh.  584,  it  is  said:  "The 
remedy  which  a  court  of  law  can  offer  in 
such  cases,  unless  some  extraneous  circum- 
stances intervene  to  prevent  it,  is  fully  ade- 
quate to  all  the  demands  of  justice,  and  that 
is  a  sufficient  reason  why  a  court  of  chan- 
cery will  not  interpose."  "A  purchaser  of 
land,  who  has  paid  part  of  the  purchase 
money,  and  given  a  bond  and  mortgage  for 
the  residue,  and  is  in  undisturbed  possession, 
will  not  be  relieved  against  the  payment  of 
the  bond,  or  proceedings  on  the  mortgage, 
on  the  mere  ground  of  a  defect  of  title,  there 
being  no  allegation  of  fraud  in  the  sale,  nor 
any  eviction,  but  must  seek  his  remedy  at 
law  upon  the  covenants  in  his  deed."  "If 
the  purchaser  was  imposed  on  by  any  inten- 
tional misrepresentation  or  concealment,  he 
may  have  redress  [in  equity]  in  addition  to 
and  beyond  his  covenants."  Abbott  v.  Al- 
len, 2  Johns.  Ch.  519.  "It  Is  requisite  that 
the  charge  of  fraud  should  be  made  a  dis- 
tinct ground  of  allegation  by  the  party  in  his 
pleading;  otherwise,  it  is  not  to  be  deemed 
in  issue,  and  cannot  affect  the  contract  in 
question."  Gouverneur  v.  Elmendorf,  5 
Johns.  Ch.  79.  In  that  case,  Chancellor  Kent 
says:  "A  vendor  selling  in  good  faith  is  not 
responsible  for  the  goodness  of  his  title, 
beyond  the  extent  of  the  covenants  In  his 
deed."  In  Patton  v.  Taylor,  7  How.  150,  the 
supreme  court  of  the  United  States,  speaking 
through  Mr.  Justice  Nelson,  say:  "A  pur- 
chaser in  the  undisturbed  possession  of  the 
land  will  not  be  relieved  against  the  payment 
of  the  purchase  money  on  the  mere  ground 
of  the  defect  of  title,  there  being  no  fraud 
or  misrepresentation,  and  that  in  such  a  case 
he  must  seek  his  remedy  at  law,  on  the  cov- 
enants in  his  deed."  In  Simpson  v.  Hawk- 
Ins,  1  Dana,  303,  it  is  said  that:  "A  contract 
for  the  sale  of  land,  unaffected  by  fraud, 
cannot  be  rescinded  in  chancery  after  it  has 
been  carried  into  effect  by  a  conveyance. 
•  *  •  If  the  grantee  in*  possession  loses 
part  of  the  land,  he  may  recover,  on  the  war- 
ranty, damages  commensurate  with  the  loss, 
but  it  is  not  cause  for  rescinding  the  whole 
contract  •  •  *  I  regard  it  [says  Judge 
Underwood  in  that  case]  as  immaterial 
whether  the  vendors  had  any  title  at  all.  If 
they  conveyed  with  warranty,  and  put  the, 
vendee  in  possession,  I  hold  that  there  can  be 
no  rescission  of  the  contract,  where  there 
has  been  no  fraud,  no  eviction,  and  no  as- 
sertion of  an  adverse  claim."  This  case  is 
cited  approvingly  by  the  supreme  court  of 
the  United  States  in  Patton  v.  Taylor,  supra: 


"Where  a  conveyance  of  land  has  been  made, 
by  a  deed  executed  with  covenants  of  war- 
ranty, and  a  note  has  been  received  in  con- 
sideration of  the  conveyance,  a  partial  fail- 
ure of  title  will  not  constitute  a  defense  to 
the  note,  but  the  remedy  of  the  party  must 
be  by  suit  on  the  covenants  of  his  deed." 
Chase  v.  Weston,  12  N.  H.  413.  In  Knapp  v. 
Lee,  3  Pick.  452,  it  is  said  to  be  in  dispute 
in  Massachusetts  whether  a  total  failure  of 
covenants  of  warranty  of  land  would  con- 
stitute a  defense  to  a  note,  but  no  doubt 
exists  that  a  partial  failure  of  title  Is  not 
permissible  as  a  defense.  In-  Maine  It 
has  been  held  that  the  total  failure  of  title 
constitutes  no  defense  to  a  note  given  for 
consideration  money.  Lloyd  v.  Jewell,  1 
GreenL  352;  Jenness  v.  Parker,  24  Me.  289. 
,  In  the  case  of  English  v.  Thomas&on,  82  Ky. 
'  281,  the  court  say:  "It  has  been  repeatedly 
i  held  by  this  court  that  In  the  absence  of 
fraud,  or  insolvency  or  nonresidency  of  the 
vendor,  that  the  vendee  in  the  peaceable  pos- 
session of  the  granted  premises,  by  virtue  of 
a  conveyance  containing  a  covenant  of  gen- 
eral warranty,  is  not  entitled  to  a  rescission 
of  the  contract,  when  sued  for  the  purchase 
money,  although  the  vendor  may  at  the  time 
of  the  sale  have  represented  "his  title  as  per- 
fect, when  In  fact  it  was  not,  and  that  in 
such  a  case  the  vendee  must  pay  the  money, 
and  rely  upon  the  covenant  of  warranty  in 
case  of  an  eviction.  *  *  *  A  mere  mistake 
or  error  of  opinion  as  to  the  validity  of  his 
title  would  not  constitute  a  fraud.  The  war- 
ranty which  the  appellant  chose  to  accept 
was  designed  to  protect  him  against  such  a 
misrepresentation,  and  is  effective  for  that 
purpose;  and  he  must  await  eviction,  if  it 
ever  occur,  and  then  look  to  his  remedy  at 
law  on  the  covenant  in  his  deed." 

We  have  already  suggested  in  this  opin- 
ion that  a  covenant  on  the  part  of  a  grantor 
that  he  is  the  "owner  in  fee"  of  premises 
conveyed,  when  in  fact  his  title  fails  or  is  de- 
fective, might  give  an  immediate  right  of  ac- 
tion to  his  grantee,  and  unlike  covenants  of 
quiet  possession,  warranty  of  title,  and  the 
like,  the  grantee  would  not  be  obliged  to 
await  eviction;  but  for  a  breach  in  either 
case,  in  the  absence  of  strong  equitable  con- 
siderations, not  disclosed  by  the  bill  in  this 
case,  we  hold  that  his  remedy  is  at  law  for 
the  damages  sustained.  In  Edwards  v.  Mc- 
Leay,  10  Eng.  Ch.  307,  the  bill  charged,  and 
the  court  found  the  fact  to  be,  that  the  ven- 
dor knew  and  concealed  a  fact  material  to  the 
validity  of  his  title,  and  that  the  defect  could 
not  have  been  ascertained  from  the  abstract 
A  rescission  was  decreed,  the  learned  master 
of  the  rolls  holding  that  if  the  vendor  knows 
and  conceals  a  fact  material  to  the  validity 
of  his  title,  of  which  fact  the  vendee  is  ig- 
norant, relief  in  equity  Is  to  be  afforded  to 
the  purchaser.  This  case  has  been  often  cit- 
ed in  support  of  a  view  of  the  law  contrary 
to  that  we  have  taken,  but  it  will  be  observ- 
ed that  the  facts  there  charged  and  found 
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differ  very  materially  from  those  alleged  in 
this  bill.  It  was  there  asserted  that  the  ven- 
dor knew  at  the  time  of  the  sale  that  a  large 
portion  of  the  granted  premises  was  claimed 
by  the  parish  as  a  public  common.  This 
fact  he  concealed  from  the  purchaser,  and  the 
abstract  did  not  disclose  it.  The  court  grant- 
ed a  rescission;  holding  that  the  vendor's  si- 
lence concerning  it,  when  he  knew  of  the  as- 
sertion of  such  adverse  claim,  constituted 
such  fraud  as  warranted  the  interposition 
of  equity.  And  Lord  Eldon,  in  affirming  the 
judgment  of  the  master  of  the  rolls,  upon 
appeal,  said  "that  if  one  party  makes  a  rep- 
resentation which  he  knows  to  be  false,  but 
the  falsity  of  which  the  other  party  has  no 
means  of  knowing,  this  court  will  rescind  the 
contract."  2  Swanst.  302.  It  will  be  ob- 
served that  the  chancellor,  in  affirming,  pla- 
ced it  upon  the  assumption  that  the  seller 
knew  the  representation  to  be  false. 

There  are  cases  wherein  the  jurisdiction  of 
equity  has  been  asserted  upon  facts  similar 
to  those  alleged  in  the  complaint  in  this  case. 
Among  the  leading  cases  so  holding  is  Par- 
ham  v.  Randolph,  supra,  in  which  the  learn- 
ed chief  justice  of  Mississippi,  in  support  of 
the  position  there  taken,  quotes  Chancellor 
Kent,  as  follows:  "The  good  sense  and  equi- 
ty of  the  law  on  the  subject  Is  that  if  a  defect 
of  title,  whether  of  land  or  of  chattels,  be  so 
great  as  to  render  the  thing  sold  unfit  for  the 
use  Intended,  and  not  within  the  inducement 
to  the  purchaser,  the  purchaser  should  not 
be  held  to  the  contract,  but  be  at  liberty  to 
rescind  It  altogether.  2  Kent,  Comm.  §  475." 
An  examination  of  the  entire  section,  and  par- 
ticularly that  part  immediately  preceding  the 
language  above  quoted,  makes  it  manifest, 
however,  that  the  learned  chancellor  was 
there  referring  to  contracts  that  are  execu- 
tory merely.  The  views  of  that  distinguish- 
ed jurist  upon  the  questions  Involved  In  the 
determination  of  this  case  are,  to  our  better 
satisfaction,  found  in  the  cases  of  Abbott  v. 
Allen  and  Gouverneur  v.  Elmendorf,  supra. 
And  it  seems  to  us  that  the  reference  by 
the  learned  judge  In  Parham  v.  Randolph  to 
the  case  of  Greenleaf  v.  Cook,  2  Wheat.  13, 
is  equally  unfortunate.  Defendant  in  that 
case,  in  an  action  on  a  promissory  note  given 
for  the  purchase  price  of  real  property,  set 
up  by  way  of  defense  a  prior  outstanding 
mortgage  and  a  decree  of  foreclosure,  of 
which  mortgage  It  was  shown  that  he  had 
no  knowledge  at  the  time  of  purchase.  Up- 
on these  facts  the  court,  speaking  through 
Chief  Justice  Marshall,  say:  "The  note  was 
given  with  full  knowledge  of  the  case.  Ac- 
quainted with  the  extent  of  the  Incumbrance, 
and  its  probable  consequences,  the  defendant 
consents  to  receive  the  title  which  the  plain- 
tiff was  able  to  make,  and,  on  receiving  It,  ex- 
ecutes his  note  for  the  purchase  money.  To 
the  payment  of  the  note  given  under  such 
circumstances,  the  existence  of  the  Incum- 
brance can  certainly  furnish  no  legal  objec- 
tion."   This  was  the  sole  question  determin- 


ed in  that  case.  Woods  v.  North,  6  Humph. 
309,  Is  another  case  frequently  cited  In  sup- 
port of  the  contrary  doctrine.  The  court 
there  say:  "In  this  deed  there  Is  a  covenant 
of  seisin,  In  which  the  defendant  asserts  that 
he  has  a  right  to  sell  and  convey  the  land. 
Here  Is  an  express  misrepresentation."  In 
that  case  the  sole  representation  of  title  was 
confined  to  that  expressed  in  the  covenant 
contained  in  the  deed.  There  being  a  supe- 
rior outstanding  title,  a  rescission  was  de- 
creed. We  think  the  misrepresentation 
which  will  entitle  a  party  to  rescind  an  ex- 
ecuted contract  must  be  something  more  than 
the  statement  of  the  vendor  of  what  he  In- 
nocently and  In  good  faith  believes  to  be 
true,  without  knowledge  or  notice  of  any  fact 
affecting  his  title,  and  especially  where  the 
vendor  is  not  insolvent  or  a  nonresident,  and 
where  the  vendee  has  exacted  and  accepted 
full  covenants.  In  a  note  found  on  page  639 
of  his  work  on  Covenants  for  Title,  Mr. 
Rawle  says  of  this  case  of  Woods  v.  North 
that  "it  Is  believed  that  there  is  no  well- 
considered  class  of  cases  which  give  such  an 
Interpretation  to  a  covenant."  Nor  will  equi- 
ty take  Jurisdiction  In  this  case  on  tbe  ground 
of  mutual  mistake,  although  there  is  some  au- 
thority for  the  assertion  of  such  jurisdiction. 
In  the  case  of  Leal  v.  Terbush  (Mich.)  17 
N.  W.  713,  the  plaintiff  purchased  of  the  de- 
fendant a  parcel  of  land  which  had  belonged 
to  defendant's  husband,  and  to  which  she 
had  no  title,  excepting  a  life  estate  under  the 
will;  and  a  deed  was  given  by  her,  with  the 
usual  covenants.  The  court  held  that  the 
vendee  eould  not  rescind  on  the  ground  of 
mistake  as  to  the  vendor's  title,  as  the  mis- 
take did  not  go  to  the  entire  consideration; 
the  vendee,  supposing  the  vendor  had  title 
in  fee,  simply  accepted  a  mere  life  estate. 
In  the  opinion,  Judge  Cooley  says:  "He 
[plaintiff]  appears  to  have  provided  against 
the  contingency  of  her  title  falling  short  of 
the  complete  fee  by  requiring  of  her  cove- 
nants for  his  protection.  *  *  *  It  is  cer- 
tain that  the  parties  took  into  consideration 
possible  defects  in  the  title,  and  bargained 
In  respect  to  them.  *  *  *  The  convey- 
ance purports  to  be  In  fee,  and  the  assur- 
ances, we  must  suppose,  are  to  him,  his  heirs 
and  assigns.  The  plaintiff  has  therefore  re- 
ceived value  for  the  money  paid,  and,  If  not 
to  the  full  extent  of  the  payment,  the  "defi- 
ciency is  uncertain,  and  dependent  on  contin- 
gencies, and  does  not  go  to  the  entire  con- 
sideration. If  this  contract  can  be  rescinded 
on  the  ground  of  mistakes  of  fact,  then  every 
purchase  of  land,  the  title  to  which  proves 
in  any  respect  defective,  must  be  subject 
to  rescission  also,  unless  the  parties  have  ex- 
pressly bargained  with  mutual  knowledge 
that  defects  existed.  If  this  were  the  law, 
covenants  would  be  of  little  importance." 

We  deem  it  unnecessary  to  multiply  author- 
ities in  support  of  this  position.  The  .com- 
plaint in  this  action  does  not  allege  that  the 
respondents  knowingly  conveyed  what  they 
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did  not  own,  or  that  they  concealed  any  fact 
affecting  the  title  which  was  within  their 
knowledge,  and  which  they  were  bound  to 
disclose;  and,  while  It  Is  true  that  the  "arm 
of  equity  is  long  and  powerful,"  It  Is  also 
true,  as  is  tersely  said  by  Lord  Nottingham, 
that  the  "chancery  mends  no  man's  bar- 
gain." Willful  misrepresentation  or  conceal- 
ment Is  nowhere  charged,  nor  can,  it  be  ascer- 
tained in  what  respect  or  to  what  extent  the 
title  conveyed  by  the  respondents  has  failed. 
They  may,  for  aught  that  appears  to  the 
contrary,  well  have  conceived  that  they  were 
"seised  in  fee"  of  the  premises,  and  have 
acted  in  good  faith  in  executing  the  convey- 
ance; and  if,  In  so  doing,  they  have  erred 
In  estimating  their  estate,  and  the  damages 
flowing  from  such  error  are  susceptible  of 
definite  ascertainment,  and  the  respondents 
solvent  and  residents  of  the  state,  what  oc- 
casion Is  there  for  the  interposition  of  equi- 
ty? There  are  many  expressions  to  be  found 
in  the  reported  cases  and  in  text-books  that 
are  seemingly  antagonistic  to  the  conclusion 
we  have  reached  in  disposing  of  this  case. 
Of  many  of  them,  however,  It  may  be  said 
that  they,  at  most,  are  merely  "loose  dicta, 
without  any  fullness  of  illustration,"  and 
want  that  precision  which  Is  requisite  to  give 
much  force  to  them.  The  judgment  appeal- 
ed from  is  affirmed. 

HOYT,  C.  J.,  and  ANDERS,  SCOTT,  and 
DUNBAR,  JJ.,  concur. 


(11  Wash.  41) 

STEPHENS  v.  CITY  OF  SPOKANE. 
(Supreme  Court  of  Washington.    Feb.  1,  1895.) 
Actios  on  City  Wabrants— Pleading. 

1.  In  declaring  on  a  city  warrant  which  an 
ordinance  requires  to  be  in  writing,  it  need  not 
be  alleged  that  the  contract  was  in  writing;  a 
written  contract  being  admissible  under  a  gen- 
eral allegation  that  the  parties  contracted. 

2.  In  an  action  on  city  warrants  signed  by  a 
person  acting  as  mayor,  where  it  was  alleged 
that  the  warrants  were  duly  and  legally  issued, 
it  was  not  necessary  to  allege  the  council  pro- 
ceedings by  which  the  person  signing  the  war- 
rants became  acting  mayor. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  W.  M.  Stephens  against  the  city 
of  Spokane.  From  an  order  sustaining  a  de- 
murrer, and  judgment  thereupon  for  defend- 
ant, plaintiff  appeals.  Reversed. 

Jones,  Belt  &  Quinn,  for  appellant.  James 
Dawson,  for  respondent 

DUNBAR,  J.  This  is  an  action  brought  on 
four  street-grade  warrants  of  the  city  of  Spo- 
kane, for  $500  each,  and  Interest  thereon,  is- 
sued April  12,  1889,  and  drawn  on  the  Mallon 
street  fund.  In  1888  the  city  of  Spokane  duly 
passed  an  ordinance  for  the  grading  of  Mal- 
lon- street,  and.  let  the  contract  for  the  grad- 
ing thereof  to  one  V.  M.  Massey,  who,  in 
April,  1889,  finished  the  same  according  to  the 


plans  and  specifications,  and  the  same  was 
thereupon  accepted  by  the  city  as  a  full  per- 
formance of  the  contract  This  ordinance  is 
pleaded  in  the  complaint.  The  contract  en- 
tered into  between  Massey  and  the  city  is  also 
pleaded,  which  contract  provided,  among  oth- 
er things,  that  If  any  payments  upon  said  con- 
tract became  due  and  payable,  and  the  said 
fund  had  not  been  recovered,  the  city  would 
issue  its  warrants  or  certificates  of  indebted- 
ness redeemable  within  one  year.  In  pursu- 
ance of  said  contract,  the  city  issued,  among 
others,  its  four  certain  warrants  which  are  set 
forth  In  the  complaint  It  is  alleged  that  the 
warrants  set  out  were,  on  the  13th  day  of 
April,  1889,  duly  presented  for  payment  to  the 
city  treasurer  of  the  defendant  corporation, 
and  payment  thereof  was  refused  for  want  of 
funds;  that  the  warrants  have  been  duly  as- 
signed to  plaintiff;  that  they  are  long  past 
due,  and  wholly  unpaid;  that  the  city  of  Spo- 
kane has  wholly  failed,  neglected,  and  refus- 
ed to  take  any  steps  for  the  purpose  of  creat- 
ing a  fund  to  be  known  and  designated  as  the 
"Mallon  street  fund";  that  it  has  failed,  neg- 
lected, and  refused,  and  still  fails,  neglects, 
and  refuses  to  carry  out  said  contract  upon 
its  part  by  the  payment  to  this  plaintiff,  or  to 
any  other  person  for  him,  of  the  amount  of 
said  warrants;  and  that  on  account  of  said 
failure,  neglect,  and  refusal  of  the  officers  of 
the  defendant  city  to  keep  and  perform  said 
contract  the  plaintiff,  as  the  assignee  and 
owner  of  the  warrants,  has  been  damaged  in 
the  sum  of  $2,805.26;  wherefore  plaintiff  de- 
mands judgment  for  that  amount  A  demur- 
rer was  interposed  to  this  complaint,  on  the 
ground  that  It  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer 
was  sustained  by  the  court,  and  a  final  judg- 
ment entered  against  the  appellant 

Section  3  of  the  charter  of  1886  granted  the 
power,  in  general  terms,  to  the  city,  to  as- 
sess, levy,  and  collect  taxes  for  general  mu- 
nicipal purposes;  and  section  7  provides  that 
the  city  "shall  have  power  to  construct  side- 
walks, and  to  curb,  pave,  grade,  plank,  ma- 
cadamize and  gutter  any  street  or  streets, 
highway  or  highways,  alley  or  alleys  therein, 
or  any  part  thereof;  and  to  levy  and  collect  a 
special  tax  or  assessment  on  all  lots  or  par- 
cels of  land  fronting  on  such  street  or  streets, 
highway  or  highways,  or  any  part  thereof, 
sufficient  to  pay  the  expenses  of  such  im- 
provements, and  for  such  purposes  may  es- 
tablish assessment  districts,"  etc  Section  S 
provides  that  "the  city  of  Spokane  Falls  has 
power  to  provide  for  clearing,  opening,  grav- 
eling, repairing  and  clearing  streets,  alleys 
and  highways,  and  for  the  prevention  and  re- 
moval of  all  obstructions  therefrom."  In  the 
case  of  Soule  v.  City  of  Seattle,  6  Wash.  315. 
33  Pac.,384,  1080,  this  court  held,  In  constru- 
ing similar  charter  provisions,  that  the  city 
was  not  limited  to  special  assessments  as  a 
means  of  improving  its  streets  in  any  way  it 
saw  fit  On  that  proposition  we  think  the 
decision  in  that  case  is  conclusive  of  the  cues- 
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tlon  raised  In  this  case  as  to  the  power  of  the 
city  to  pay  for  these  improvements,  and  we 
pass  that  phase  of  the  case  without  further 
comment. 

The  brief  of  the  respondent  charges  the  ap- 
pellant with  making  a  misstatement  in  his 
opening  brief,  in  alleging  that  the  city  has 
never  taken  any  steps  whatever  towards  cre- 
ating a  fund  to  be  known  as  the  "Mallon 
street  fund,"  and  has  never  paid,  and  now  re- 
fuses to  pay,  to  plaintiff  the  amount  of  these 
warrants,  claiming  that  it  has  no  authority  or 
power  to  pay  the  same  from  any  other  fund 
than  the  Mallon  street  fund,  which,  as  before 
stated,  has  never  existed,  and  which  the  city 
has  never  taken  any  steps  to  create;  and 
counsel  proceeds  to  show  that  the  city  has 
taken  other  steps  by  passing  ordinances,  etc. 
But  this  case  comes  here  upon  the  allegations 
of  the  complaint,  and  we  hardly  see  how 
these  evidentiary  matters  which  are  argued 
by  the  counsel  for  respondent  can  be  taken 
into  consideration.  If  the  allegations  of  the 
complaint  are  not  true,  that  is  a  matter  of  de- 
fense; but,  for  the  purposes  of  this  demurrer, 
they  must  be  considered  as  true,  and  the  al- 
legation is  that  the  city  of  Spokane  has  whol- 
ly failed,  neglected,  and  refused  to  take  any 
steps  for  the  purpose  of  creating  a  fund  to  be 
known  and  designated  as  the  "Mallon  street 
fund";  that  it  has  failed,  neglected,  and  re- 
fused, and  still  fails,  neglects,  and  refuses,  to 
carry  out  said  contract  on  its  part  by  t*he  pay- 
ment to  this  plaintiff,  or  to  any  other  person 
for  him,  of  the  amount  of  said  warrants.  It 
is  hard  to  conceive  on  what  theory  the  state- 
ment made  in  appellant's  brief  is  said  to  be 
a  misstatement  of  the  case;  and  it  seems  to 
us  that,  under  the  former  rulings  of  this  court 
and  the  well-settled  law,  if  the  allegations  of 
the  complaint  are  true,  that  a  contract  was  duly 
made,  and  that  no  steps  have  been  taken  for 
fire  years  on  the  part  of  the  city  to  collect  the 
necessary  funds  for  the  payment  of  these  war- 
rants, the  plaintiff  has  a  legal  grievance 
against  the  city,  and  that  the  complaint  in  ev- 
ery respect  states  a  cause  of  action. 

There  are  two  technical  points,  however, 
raised  by  the  respondent  which  we  will  notice 
here.  The  first  Is  that  the  contract  must  be 
alleged  to  have  been  in  writing,  because,  un- 
der the  ordinance  of  1889,  a  contract,  to  be 
binding,  must  be  reduced  to  writing,  and 
signed  by  the  mayor  and  city  clerk  on  behalf 
of  the  city;  and  Arnott  v.  City  of  Spokane,  6 
Wash.  442,  33  Pac.  1063,  is  cited  to  sustain 
this  objection  to  the  complaint.  We  think 
this  case  is  not  in  point  -  In  that  case  we  de- 
cided that  the  city  could  not  be  rendered  lia- 
ble by  the  verbal  agreement  of  the  mayor  and 
the  council  to  pay  certain  sums  exceeding 
$50,  and  the  case  was  reversed  because  the 
court  admitted  testimony  which  went  to  show 
a  verbal  contract.  But  the  question  is  here- 
to a  written  contract  admissible  in  evidence 
under  a  general  allegation  that  the  parties 
contracted,  without  Indicating  whether  the 
contract  was  in  writing  or  not?    This  ques- 


tion was  squarely  decided  in  Pettit  v.  Ham- 
lyn,  43  Wis.  314.  There  it  was  held  that 
where  there  is  an  averment.  In  general  terms, 
of  an  agreement  to  convey,  it  must  be  as- 
sumed that  it  is  a  valid  agreement;  and  it  is 
error  to  reject  all  evidence  under  the  com- 
plaint for  its  failure  to  expressly  allege  an 
agreement  in  writing  before,  though  the  an- 
swer denies  such  an  agreement  The  court  in 
that  case  said:  "It  is  said  by  the  counsel  for 
the  plaintiff  that  the  court  below  held  the 
complaint  insufficient,  because  it  did  not  show 
that  the  agreement  was  in  writing.  If  that 
was  the  view  of  the  learned  circuit  court,  it 
was  unsound.  The  complaint  states  the 
agreement  to  convey  in  general  terms,  and  it 
must  be  presumed  that  it  was  a  valid  agree- 
ment. Certainly,  the  contrary  presumption 
cannot  be  made,  because  the  complaint  states 
generally  the  agreement.  It  was  not  necessa- 
ry to  allege  that  it  was  in  writing.  The  law 
upon  this  point  is  well  settled.  It  is  true  the 
answer  alleges  that  the  agreement  to  convey 
was  not  in  writing,  but  we  do  not  see  that 
that  can  affect  the  question  as  to  the  suffi- 
ciency of  the  complaint."  In  this  case,  the 
complaint  being  assailed  by  a  demurrer  un- 
der that  authority,  the  complaint  states  a 
cause  of  action,  and  an  allegation  is  made 
which  will  sustain  proof  of  a  written  contract. 
To  the  same  effect  is  Hamilton  v.  Lau  (Neb.) 
37  N.  W.  688,  and  Higgins  v.  McDonnell,  10 
Gray,  386.  In  the  latter  case  It  was  held  that 
a  written  contract  may  in  general  be  given  in 
evidence  in  support  of  a  declaration  on  a  con- 
tract not  alleged  to  be  In  writing.  See,  also, 
Tuttle  v.  Hannegan,  54  N.  Y.  686. 

The  remaining  contention  is  that  it  was  nec- 
essary to  allege  the  proceedings  of  the  city 
'council  by  virtue  of  which  Tull,  who  signed 
the  warrants,  became  acting  mayor.  This  al- 
so, we  think,  Is  a  matter  of  evidence,  and  not 
of  pleading,  and  the  allegation  that  the  war- 
rant was  duly  and  legally  issued  was  suffi- 
cient. Dill.  Mun.  Corp.  §  502,  states  the  rule 
thus:  "County  and  city  orders  signed  by  the 
proper  officers  are  prima  facie  binding  and  le- 
gal. These  officers  will  be  presumed  to  have 
done  their  duty.  Such  orders  make  a  prima 
facie  cause  of  action.  Impeachment  must 
come  from  the  defendant,"— citing  many  cases 
to  sustain  the  text.  And  such  is  the  undis- 
puted weight  of  authority.  We  think  the  com- 
plaint is  in  all  respects  sufficient  to  place  the 
city  on  its  defense.  The  judgment  will  there- 
fore be  reversed. 

ANDERS,  SCOTT,  and  GORDON,  JJ.,  con- 
cur. 

HOYT,  C.  J.,  dissents, 

(11  Waah.  36) 
MRAS  v.  DUFF  et  ux. 
(Supreme  Court  of  Washington.   Feb.  1,  1895.) 
Mechanic's  Lien— Notice. 
A  notice  of  lien  filed  by  the  contractor, 
which,  in  stating  the  terms  of  the  contract,  re- 
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few  to  the  plans  and  specifications,  and  states 
their  substance,  is  sufficient,  though  they  are 
not  attached  to  the  notice. 

Appeal  from  superior  court,  Whitman  coun- 
ty; E.  H.  Sullivan,  Judge. 

Action  by  Henry  Mras  against  R.  H.  Duff 
and  Luella  Duff  for  the  foreclosure  of  a 
mechanic's  Hen,  based  on  a  contract  for  the 
construction  of  an  hotel  by  plaintiff  for  de- 
fendants. From  a  Judgment  for  plaintiff, 
defendants  appeal.  Affirmed, 

James  W.  Reid,  for  appellants.  Chadwick 
&  Fullerton,  for  respondent. 

HOTT,  C.  J.  The  purported  statement  of 
facts  was  stricken  from  the  record  upon  the 
bearing;  hence  the  only  alleged  error  to 
which  we  can  give  attention  is  the  one  which 
attacks  the  sufficiency  of  the  complaint 
Such  complaint  was  filed  for  the  purpose  of 
foreclosing  a  mechanic's  lien;  and  it  is  claim- 
ed on  the  part  of  appellants  that  it  did  not 
state  a  cause  of  action,  for  the  reason  that 
the  lien  notice,  a  copy  of  which  was  therein 
set  out,  was  insufficient.  The  only  fault 
found  with  such  lien  notice  is  that,  in  stating 
the  terms  of  the  contract,  it  referred  to  cer- 
tain plans  and  specifications  to  be  furnished 
by  the  claimant,  which  plans  and  specifica- 
tions were  not  set  out  in  the  notice.  If  It 
clearly  appeared  from  the  statement  of  the 
terms  of  the  contract  that  the  plans  and 
specifications  were  necessary  to  an  under- 
standing thereof,  and  they  were  not  attach- 
ed to  the  notice  of  lien,  nor  their  substance 
stated  therein,  the  sufficiency  of  such  notice 
might  well  be  doubted.  But  such  was  not 
the  fact;  for,  while  there  is  a  reference  to 
the  plans  and  specifications,  there  is  also  a 
statement  of  their  terras  and  conditions! 
Such  statement,  though  only  by  a  brief  de- 
scription of  such  terms  and  conditions,  is 
sufficient,  |n  the  absence  of  proof  that  such 
brief  description  is  not  such  as  to  enable 
the  contract  to  be  fully  understood.  When 
the  statement  is  made  that  the  plans  and 
specifications  are  briefly  described  as  fol- 
lows, and  thereafter  are  given  the  terms  and 
conditions,  it  must  be  assumed,  in  the  ab- 
sence of  proof  to  the  contrary,  that  the  sub- 
stance of  such  plans  and  specifications  is  as 
therein  stated.  The  notice  of  lien  was  suf- 
ficient, and  the  complaint  stated  a  cause  of 
action.    The  judgment  will  be  affirmed. 

SCOTT,  ANDERS,  DUNBAR,  and  GOR- 
DON, JJ.,  concur. 


(11  Wash.  67) 

MANEY  v.  HART. 
(Supreme  Court  of  Washington.    Feb.  6,  1895.) 
Appeal—  Statement  of  Facts— Filing  New  Bond 
— Amendment  of  Pleadings — Suit  for  Serv- 
ices—Evidence  as  to  Value— Acceptance. 
1.  Where  respondent  failed  to  file  and  serve 
any  amendments  or  objections  to  the  state- 
ment of  facta  as  filed  by  appellant,  it  was  prop- 


er for  the  judge  to  certify  the  statement  without 
notice  to  respondent,  after  30  days  from  the 
service  of  the  notice  to  him  of  the  filing  thereof. 

2.  Under  Laws  1893,  p.  125,  providing  that 
a  new  appeal  bond  may  he  filed  within  five  days 
after  the  judge  certifies  that  the  sureties  in  the 
original  bond  are  not  qualified,  a  new  appeal 
bond  is  valid,  where  appellant,  after  respondent 
excepted  to  the  sureties  in  the  original  bond,  ob- 
tained leave  xo  file  a  new  bond  without  an  exam- 
ination of  such  sureties  by  the  judge,  and  filed 
it,  as  ordeied,  within  five  days  from  the  time 
fixed  for  the  sureties  to  testify. 

3.  In  an  action  fw  piles  furnished,  and  la- 
bor performed  in  driving  them,  defendant  filed 
a  general  denial,  and  afterwards  an  amended 
answer  setting  up  a  counterclaim.  The  latter, 
was  stricken  out  as  not  having  been  served  on 
plaintiff,  and  when  the  case  was  called  for 
trial  defendant  waived  the  filing  of  it.  At  that 
time  plaintiff  asked  leave  to  amond  the  com- 
plaint by  striking  out  the  allegation  of  material 
furnished,  and  thereupon  defendant  asked  leave 
to  file  said  amended  answer,  field,  that  it  was 
not  error  to  permit  plaintiff  to  amend,  and  at 
the  same  time  to  refuse  to  allow  the  answer  to 
be  filed.    Hoyt.  C.  J.,  dissenting. 

4.  Where  the  plaintiff,  in  an  action  for  la- 
bor performed  in  driving  piles,  testified  posi- 
tively, from  his  own  knowledge,  as  to  the  value 
of  the  services,  it  was  immaterial  what  he  re- 
ceived for  services  which  it  appeared,  on  cross- 
examination,  that  he  rendered  in  driving  piles 
for  other  persons  near  where  he  drove  those  for 
defendant. 

5.  On  trial  of  an  action  for  labor  performed 
in  driving  piles,  where  it  was  not  shown  that  de- 
fendant requested  the  work  to  be  done,  but  it 
appeared  that  defendant  erected  a  mill  on  the 
pdes,  it  was  proper  to  deny  a  nonsuit. 

6.  In  an  action  for  labor,  where  defendant 
claimed  that  plaintiff  received  lumber  on  the  ac- 
count in  suit,  with  which  defendant  was  not 
credited,  but  all  the  testimony  was  to  the  ef- 
fect that  there  was  no  agreement  by  plaintiff 
to  apply  the  lumber  in  payment  of  said  account 
a  finding  for  plaintiff  for  the  full  amount  sued 
for  will  not  be  disturbed. 

Appeal  from  superior  court  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  J.  J.  Maney  against  J.  F.  Hart 
to  recover  for  labor  performed  and  materials 
furnished.  Upon  instruction  of  the  court, 
there  was  a  verdict  for  plaintiff,  and  from  a 
judgment  thereupon  defendant  appeals.  Af- 
firmed. 

.  Andrews  &  Morris,  for  appellant  A.  R. 
Tltlow,  for  respondent 

ANDERS,  J.  The  respondent  moves  this 
court  to  strike  the  statement  of  facts  from 
the  record  herein,  to  affirm  the  judgment 
of  the  lower  court  and  to  render  judgment 
against  the  appellant  and  his  sureties  upon 
the  supersedeas  bond  filed  in  this  cause,  for 
the  reasons  (1)  that  the  said  statement  ap- 
pears to  have  been  settled  more  than  30 
days  after  notice  to  respondent's  attorneys 
of  the  filing  of  the  same  with  the  clerk  of 
the  court  below;  and  (2)  that  there  is  noth- 
ing in  the  record  showing  that  the  respond- 
ent or  his  attorneys  were  present  when  the 
statement  of  facts  was  settled  by  the  court, 
or  that  he  or  they  had  any  notice  of  the  time 
when  or  place  where  application  would  be 
made  to  the  judge  who  tried  the  cause  to 
settle  and  certify  the  statement  of  facts.  It 
is  true  that  the  condition  of  the  record,  as  to 
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the  matters  set  forth  in  the  motion,  Is  as 
therein  stated.  It  is  also  true  that  there  is 
nothing  whatever  in  the  record  showing  that 
me  respondent,  within  the  time  limitea  by 
law,  or  at  any  time,  filed  and  served  on  the 
appellant  any  amendments  or  objections  to 
the  statement  as  filed,  and  we  must  there- 
fore presume,  as  the  law  presumes,  that  the 
respondent  agreed  to  the  same.  And,  that 
being  so,  there  was  nothing  for  the  court  to 
"settle,"  and  it  was  perfectly  legitimate  for 
the  judge  to  certify  the  statement,  in  the  ab- 
sence of  and  without  notice  to  the  respond- 
ent or  his  attorneys.  Laws  1893,  p.  115,  §  9. 
The  motion  must  be  denied. 

The  respondent  further  moves  to  dismiss 
the  appeal  on  the  alleged  ground  that  no  ap- 
peal bond  was  filed  in  this  cause  within  five 
days  after  service  of  notice  of  appeal,  as 
required  by  law,  and  that  no  bond  but  a 
supersedeas  bond  was  ever  filed  in  this  case. 
The  notice  of  appeal  seems  to  have  been 
served  on  the  respondent's  attorney  on  Oc- 
tober 16,  1893.  On  the  same  day,  appellant 
filed  with  the  clerk  of  the  court  below  a 
bond  which  was  in  form  and  substance  both 
an  appeal  and  stay  bond.  Three  days  there- 
after he  filed  a  second  bond,  similar  to  the 
first,  except  as  to  sureties.  Thus  it  will  be 
seen  that  two  bonds,  instead  of  one,  con- 
ditioned as  required  by  law,  were  filed  with- 
in the  time  limited  by  the  statute.  The  re- 
spondent, however,  objected  to  the  suffi- 
ciency of  the  sureties  on  the  bond,  and  the 
court,  with  the  consent  of  counsel  for  the 
respondent,  ordered  appellant  to  file  a  new 
bond,  which  he  did  on  November  2,  1893. 
The  fact  that  this  latter  bond  was  not  filed 
within  five  days  after  service  of  the  notice 
of  appeal  can  In  no  wise  affect  its  validity, 
for  the  law  plainly  provides  that  a  new  bond 
may  be  filed  within  five  days  after  the  judge 
shall  certify  that  the  sureties  in  the  original 
bond  are  not  qualified  as  required  by  law. 
Laws  1893,  p.  125.  In  this  case  an  examina- 
tion of  the  sureties  was  not  made  by  the 
judge,  for  the  reason  that  appellant  asued 
and  obtained  leave  to  file  the  new  bond  witu- 
ont  such  examination,  and  the  judge  ordered 
him  to  do  so  within  five  days  from  the  time 
fixed  for  the  sureties  to  justify.  The  mo- 
tion to  dismiss  is  also  denied. 

The  original  complaint  in  this  action, 
which  was  filed  July  21,  1892,  alleged  that 
during  the  months  of  August  and  September, 
1891,  the  plaintiff  performed  certain  labor 
and  furnished  certain  materials  for  the  de- 
fendant, and  at  his  instance  and  request, 
for  which  the  defendant  promised  and 
agreed  to  pay  the  plaintiff  what  the  same 
were  reasonably  worth;  that  the  material  so 
furnished  and  labor  performed  consisted  of 
driving  126  piles,  which  were  furnished  and 
driven  by  plaintiff  at  and  about  the  sawmill 
of  the  defendant;  and  that  the  reasonable 
value  ot  said  piles  and  the  driving  thereof 
was  $2.50  apiece,  making  in  all  the  total  sum 
of  $315,  which  sum,  or  any  part  there- 


of, has  never  been  paid,  although  payment 
thereof  has  been  duly  demanded.  On  Sep- 
tember 19,  1892,  the  defendant  answered,  de- 
nying each  and  every  allegation  of  the  com- 
plaint, and  subsequently,  and  on  December 
23,  1892,  filed  an  amended  answer,  which, 
however,  the  court  struck  from  the  files,  for 
the  reason  that  it  had  not  been  served  on  the 
plaintiff.  After  the  Jury  was  called,  but  be- 
fore It  was  impaneled,  the  plaintiff  asked 
leave  to  strike  from  the  complaint  those  por- 
tions thereof  alleging  that  materials  were 
furnished  by  plaintiff  to  defendant,  and  thus 
modify  It  so  that  it  would  state  a  cause  of 
action  for  labor  performed  merely.  The  de- 
fendant objected  to  the  proposed  alteration 
of  the  complaint,  on  the  ground  of  surprise, 
and  that  he  was  not  prepared  to  meet  such 
an  Issue.  But  the  court  allowed  the  plain- 
tiff to  so  change  the  complaint,  and  the  de- 
fendant saved  an  exception.  Prior  to  this 
time,  counsel  for  the  defendant  had  stated 
to  the  court  that  he  did  not  desire  to  file 
an  amended  answer,  but  he  then  asked  leave 
to  file  the  amended  answer  which  the  court 
had  previously  stricken  from  the  files.  The 
plaintiff  objected,  on  the  ground  that  it  set 
up  new  matter,  and  thus  tendered  new  is- 
sues. The  court  sustained  the  objection,  and 
the  defendant  excepted.  Error  is  assigned 
upon  each  of  these  rulings  of  the  court. 

The  point  made  is  that  the  court  abused  its 
discretion  both  in  permitting  the  plaintiff  to 
amend  his  complaint  by  striking  out  certain 
allegations  thereof,  and  in  refusing  to  permit 
the  defendant  to  flje  his  proposed  amended 
answer.  If  the  modification  of  the  complaint 
had  been  such  as  to  Impose  any  additional 
burden  or  labor  upon  the  defendant  In  con- 
ducting his  defense,  or  to  so  change  the  is- 
sues as  to  require  further  time  to  prepare 
for  trial,  there  would  be  much  force  In  ap- 
pellant's contention.  But,  in  our  opinion,  it 
did  neither.  If  the  defendant  was  ready  to 
go  to  trial,  as  he  said  he  was,  upon  his  denial 
that  the  plaintiff  furnished  material  and  per- 
formed labor  for  him,  as  alleged  in  the  com- 
plaint, he  certainly  could  not  have  been  prej- 
udiced by  the  fact  that,  at  the  trial,  the 
plaintiff  disclaimed  the  right  to  recover  for 
materials,  and  changed  his  complaint  accord- 
ingly. Moreover,  it  appears  that  the  claim 
for  materials  furnished  was  inserted  in  the 
complaint  by  mistake  of  counsel,  as  the  plain- 
tiff himself  testified  that  he  never  intended 
to  make  such  a  claim,  for  the  reason  that  he 
did  not  furnish  the  material  therein  men- 
tioned. We  think  the  court  committed  no 
error  in  allowing  the  complaint  to  be  thus 
amended. 

Nor  do  we  think  the  court,  under  the  cir- 
cumstances, abused  its  discretion  in  refusing 
to  permit  the  defendant  to  file  an  amended 
answer,  at  the  trial,  setting  up  a  counter- 
claim against  the  plaintiff,  after  he  had  once 
waived  the  filing  of  it  This  same  answer 
was  filed  on  December  23, 1892,  but  the  plain- 
tiff had  no  notice  of  it  until  March  16,  1893 
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(the  day  of  the  trial),  at  which  time  the  de- 
fendant moved  for  judgment  on  the  plead- 
ings. The  motion  for  judgment  was  denied, 
and,  as  we  have  already  intimated,  the 
amended  answer  was  stricken  out  on  motion 
of  plaintiff.  It  was  simply  treated  as  if  it 
had  never  been  filed,  for  the  reason  that  it 
was  filed  without  leave  of  the  court,  and 
without  notice  to  the  plaintiff.  The  applica- 
tion to  amend  at  the  time  of  the  trial  was 
therefore  properly  treated  as  an  original  one, 
and  it  was  for  the  court  to  say,  In  the  exer- 
cise of  a  sound  legal  discretion,  whether  it 
should  be  allowed  or  rejected.  It  was  ap- 
parent to  the  court  that  the  defendant  disre- 
garded the  law  in  filing  the  proposed  amend- 
ed answer  in  the  first  Instance,  and  no  rea- 
son was  given  for  not  making  a  proper  ap- 
plication to  amend  before  the  case  was  called 
for  trial.  If  the  amendment  had  been  allow- 
ed, the  result  would  probably  have  been 
to  delay  the  trial,  and  that  is  always  a  mat- 
ter to  be  considered  by  the  court  in  deter- 
mining the  rights  of  the  parties.  The  gen- 
eral rule  Is  to  allow  amendments  In  further- 
ance of  justice,  good  cause  therefor  being 
shown,  and  such  is  the  rule  prescribed  by 
our  statute  (Code  Proc.  §  221);  but  we  per- 
ceive no  sufficient  reason  in  this  instance  for 
disturbing  the  decision  of  the  court  on  the 
ground  of  abuse  of  discretion. 

It  appeared  on  cross-examination  of  plain- 
tiff, at  the  trial,  that  he  had  driven  piles  for 
other  persons  besides  the  defendant,  at  or 
near  the  Snohomish  river;  and  thereupon  de- 
fendant's counsel  asked  him  what  he  received 
for  such  labor,  and  under  what  circumstan- 
ces and  conditions  it  was  performed.  The 
questions  were  objected  to  by  the  plaintiff, 
on  the  ground  of  immateriality,  and  the  ob- 
jection was  sustained  by  the  court  The 
witness,  who  had  been  for  several  years  en- 
gaged in  the  business  of  pile  driving,  had 
testified  positively,  from  his  own  knowledge, 
as  to  the*  value  of  his  services  for  defendant; 
and  we  think  that  what  he  charged  or  re- 
ceived from  others  for  driving  piles,  at  other 
places,  was  wholly  immaterial,  especially  in 
the  absence  of  a  showing,  or  a  direct  offer 
to  show,  that  all  of  the  conditions  under 
which  the  labor  was  performed  were  sub- 
stantially similar  to  those  under  which  the 
services  were  rendered  for  the  defendant 
It  was  shown  that  the  usual  price  paid  for 
driving  piles  in  that  vicinity  was  from  two 
to  three  dollars  apiece,  depending  upon  the 
character  and  condition  of  the  ground,  its 
accessibility,  and  the  difficulty  encountered 
in  placing  and  retaining  the  machinery  in 
proper  position.  Several  witnesses  who  as- 
sisted in  doing  the  work  for  which  the  plain- 
tiff sought  to  recover  testified  that  $2.50  was 
a  fair  and  reasonable  price  for  driving  each 
pile  driven  by  the  plaintiff,  and  the  defend- 
ant did  not  attempt  to  dispute  this  testimony, 
except  indirectly,  by  way  of  cross-examina- 
tion of  plaintiff.  If  the  price  claimed  was 
unreasonable,  It  would  seem  that  the  defend- 


ant '  might  have  produced  some  competent 
and  direct  evidence  to  show  it 

The  appellant  also  predicates  error  upon 
the  refusal  of  the  court  to  grant  a  nonsuit  or 
to  direct  the  jury  to  return  a  verdict  for  the 
defendant  at  the  close  of  plaintiff's  case.  It 
is  claimed  that  there  was  not  sufficient  evi- 
dence to  support  a  verdict  for  the  plaintiff, 
for  the  reason  that  it  was  neither  shown  that 
the  services  for  which  compensation  was  de- 
manded were  rendered  at  the  request  of  the 
defendant,  nor  that  they  were  rendered  with 
his  knowledge  and  accepted  by  him.  That 
the  fruits  of  the  plaintiff's  labor  were  ac- 
cepted by  the  defendant  there  can  be  no 
doubt,  for  the  evidence  unequivocally  shows 
that  he  erected  a  sawmill  upon  the  very  piles 
driven  by  the  plaintiff.  And  although  the 
plaintiff  simply  testified  that  one  Davis,  and 
not  the  defendant  requested  him  to  do  the 
work,  we,  nevertheless,  think  It  would  be  go- 
ing too  far  to  hold,  under  the  facts  in  evi- 
dence, that  the  plaintiff  failed  to  prove  a 
sufficient  cause  for  the  jury.  If  it  was  not 
proved  affirmatively  that  Davis  was  the  agent 
of  the  defendant  it  did  appear  that  the  de- 
fendant ratified  his  acts  by  availing  himself 
of  the  labor  obtained  thereby.  The  motions 
were  properly  denied. 

Lastly,  it  is  insisted  that  the  verdict  Is  too 
large,  because  the  proof  shows  that  the  plain- 
tiff's foreman  received  $82  worth  of  lumber 
from  the  defendant  on  this  account  But 
the  purport  of  the  testimony,  as  a  whole, 
upon  this  point  is  to  the  effect  that  there 
was  no  agreement  on  the  part  of  the  plaintiff 
to  apply  the  value  of  the  lumber  received  by 
his  foreman  in  part  payment  of  the  account 
In  suit.  Payment  was  not  pleaded  by  de- 
fendant, and,  of  course,  could  not  be  proved, 
under  the  issue  raised  by  a  general  denial  of 
the  allegations  of  the  complaint.  And  all  of 
the  evidence  touching  this  question  was 
brought  out  on  cross-examination  of  plaintiff, 
and  was  therefore  undisputed.  What  it 
proved  was  a  question  for  the  jury  to  deter- 
mine, and  we  are  not  disposed  to  question 
their  finding.. 

The  judgment  is  affirmed. 

DUNBAR  and  SCOTT,  JJ.,  concur. 

HOYT,  C.  J.  I  dissent  I  think  the  trial 
court  abused  the  discretion  vested  in  it  when 
it  allowed  the  complaint  to  be  amended,  and 
at  the  same  time  refused  to  allow  defendant 
to  file  an  amended  answer. 


01  Wash.  79> 
ROZELL  v.  VANSYCKLE  et  al. 
(Supreme  Court  of  Washington.    Feb.  7, 1895.) 

Oral   Agkeement  to  Convex  —  Statute  or 
Frauds  —  Fbaudclent  Conveyance — 

Rioht  to  Question. 
1.  Where  a  person,  old  and  ignorant  under 
representations  by  the  grantee,  in  whom  he  had 
implicit  confidence,  that  it  was  the  best  course 
to  pursue  to  avoid  liability  on  a  false  claim. 


Digitized  by 


Wash.) 


ROZELL  t>.  VANSYCKLE. 


271 


conveys  land,  receiving  an  oral  assurance  from 
the  grantee  that  he  will  reconvey  on  request, 
the  grantee  having,  however,  no  intention  to 
reconvey,  the  agreement  to  reconvey  is  not  with- 
in the  statute  of  frauds. 

2.  One  who  induces  an  old  and  ignorant  per- 
son, having  implicit  confidence  in  him.  to  convey 
to  him  land,  under  the  false  representations 
that  it  is  the  best  thing  to  do  to  avoid  a  pretend- 
ed claim,  and  under  a  parol  agreement  to  re- 
convey the  land  on  request,  cannot,  in  defense 
to  a  iuit  to  rescind  the  conveyance,  claim  that 
the  deed  was  made  in  fraud  of  the  grantor's 
creditors. 

Appeal  from  superior  court,  Yakima  coun- 
ty; Carroll  B.  Graves,  Judge. 

Action  by  Martin  Rozell  against  Oscar 
Vansyckle,  George  J.  Gardiner,  Cora  Gardi- 
ner, and  others.  From  a  judgment  for  plain- 
tiff, defendants  George  J.  Gardner  and  Cora 
Gardner  appeal.  Affirmed. 

Jones  &  Newman,  for  appellants.  John  G. 
Boyle  and  Reavis  &  Milroy,  for  respondent 

GORDON,  J.  Respondent  brought  this  ac- 
tion in  the  superior  court  of  Yakima  county 
to  secure  the  cancellation  of  two  deeds  to 
real  property  described  In  the  complaint,  one 
given  by  the  respondent  to  the  defendant 
Oscar  Vansyckle,  and  the  other  given  by  said 
Oscar  Vansyckle  to  the  appellant  George  J. 
Gardiner.  The  defendants  Vansyckle  and 
the  appellants  Gardiner,  appearing  separate- 
ly in  the  court  below,  interposed  demurrers, 
which  were  overruled,  and  thereafter  filed 
separate  answers.  Trial  was  had  upon  the 
issues  joined,  and  judgment  rendered  in  fa- 
vor of  plaintiff,  from  which  judgment  the 
appellants  Gardiner  alone  appealed. 

The  first  assignment  of  error  urged  upon 
our  attention  is  the  ruling  of  the  court  upon 
the  general  demurrer  to  the  complaint  In  the 
action.  The  pleadings  In  the  cause  are  very 
voluminous,  and  it  is  enough  to  say  that  the 
character  of  the  complaint  is  sufllclently  dis- 
closed In  this  opinion,  and,  for  reasons  here- 
after set  out  in  disposing  of  the  case  upon  the 
evidence,  we  think  that  the  demurrer  was 
properly  overruled.  The  complaint  alleges, 
substantially,  and  we  think  the  evidence 
abundantly  shows,  that  in  May,  1890,  the  re- 
spondent was  the  owner  of  80  acres  of  valu- 
able land  In  Yakima  county.  He  was  then 
an  old  man,  very  ignorant,  could  neither 
read  nor  write,  was  mentally  weak,  and,  as 
shown  by  the  testimony  of  his  immediate 
neighbors  and  persons  who  had  been  inti- 
mately acquainted  with  him  for  years,  was 
incompetent  to  attend  to  ordinary  business, 
and  wholly  incapable  of  managing  or  trans- 
acting afTairs  of  importance.  That  he  had 
theretofore  had  dealings  with  one  J.  H.  Con- 
rad, resulting  disastrously  to  him  in  a  finan- 
cial sense.  That  he  was  easily  alarmed,  and 
was  easily  Imposed  upon,  and  that  the  de- 
fendant Vansyckle  was  greatly  his  superior 
In  mental  sagacity.  That  at  and  Immediate- 
ly prior  to  executing  the  deed  to  Vansyckle, 
in  May,  1890,  he  feared  that  Conrad  was 
seeking  to  establish  a  false  claim  against 


him,  and  for  the  purpose  of  protecting  the 
land  in  question  therefrom  he  sought  the  ad- 
vice of  Vansyckle.  It  Is  set  out  in  the  com- 
plaint, and  fully  established  by  the  evidence, 
that  the  respondent  had  Implicit  confidence 
in  Vansyckle,  and  relied  upon  him  to  advise 
him  safely  as  to  the  best  means  of  protect- 
ing his  property  against  what  he  apparently 
considered  the  unauthorized  and  unjust  claim 
of  Conrad.  He  seemed  to  think  that  he  was 
unequal  to  cope  with  Conrad,  and  there  Is 
evidence  tending  to  show  that  he  had  there- 
tofore been  the  victim  of  a  fraud  practiced 
upon  him  by  Conrad.  But,  however  that 
may  be,  the  evidence  Is  abundant  to  establish 
the  fact  that  his  mind  was  filled  with  the  be- 
lief that  Conrad  was  attempting  to  unjustly 
establish  a  false  claim  which  would  be  as- 
serted against  the  land  in  question,  and  un- 
der such  circumstances  he  sought  the  advice 
of  Vansyckle,  in  whom,  as  has  been  said, 
he  appeared  to  have  implicit  confidence,  and 
upon  whose  counsel  he  unreservedly  relied. 
It  further  appears  that,  as  a  result  of  his  con- 
ference with  Vansyckle,  respondent  executed 
a  deed  of  the  premises,  and  delivered  the 
same  to  said  Vansyckle;  that  the  respondent 
was  Induced  thereto  by  the  assurances  of  the 
said  Vansyckle  that  he  would  hold  the  prem- 
ises in  trust  for  the  plaintiff,  and  reconvey 
them  to  plaintiff  upon  his  request  The  testi- 
mony shows  that  prior  to  the  making  of  the " 
deed  Vansyckle  assured  him  that  he  had  had 
experience  in  transactions  of  like  character 
with  other  parties,  and  also  encouraged  the. 
respondent  to  make  the  deed,  and  by  his  con- 
duct and  conversation  added  greatly  to  the 
fears,  apprehensions,  and  excitement  under 
which  respondent  then  labored  concerning 
Conrad.  No  consideration  was  paid  or 
promised  on  the  part  of  Vansyckle  for  this 
conveyance.  That  thereafter,  sometime  in 
March,  1891,  said  Oscar  Vansyckle,  without 
the  consent  or  knowledge  of  the  respondent, 
executed  a  mortgage  upon  said  lands  in  the 
sum  of  $1,000  to  the  Lombard  Investment 
Company,  his  wife,  the  defendant  Elizabeth 
F.  Vansyckle,  joining  with  him  in  such  mort- 
gage. That  he  received  from  said  mortgagee 
the  full  sum  of  $1,000,  which  he  applied  to 
his  exclusive  use,  and  concealed  and  withheld 
from  the  respondent  the  fact  of  the  execu- 
tion of  such  mortgage.  That  thereafter,  in 
October,  1892,  the  defendants  Vansyckle, 
without  the  consent  of  the  respondent  exe- 
cuted a  quitclaim  deed  to  appellant  George  J. 
Gardiner,  conveying  said  premises  to  him 
subject  to  the  mortgage  aforesaid.  That 
thereupon  said  Gardiner  and  appellant  Cora 
Gardiner,  his  wife,  went  Into  possession 
thereof,  and  thereafter,  and  until  the  com- 
mencement of  this  action,  continued  in  pos- 
session. It  Is  conceded  by  the  appellants, 
and  the  proof  upon  the  question  is  abundant 
to  show,  that,  at  the  time  appellant  George 
J.  Gardiner  took  the  quitclaim  deed  last  men- 
tioned from  Vansyckle,  he  knew  of  all  the 
facts  and  circumstances  connected  with  and 
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surrounding  the  execution  of  the  deed  upon 
the  part  of  respondent  to  said  Vansyckle", 
and  that  for  some  time  before  receiving  Van- 
syckle's  quitclaim  to  the' premises  he  was  ad- 
vised and  familiar  with  all  of  said  facts  and 
circumstances;  that  he  is  the  son-in-law  of 
Vausyckle;  that  he  paid  no  consideration 
whatever  for  said  quitclaim  deed. 

These  are  substantially  the  facts  that  were 
established  upon  the  trial  below,  and  which 
are  embraced  In  the  record  brought  to  this 
court.  In  their  separate  answer  the  appel- 
lants Gardiner  set  up  two  affirmative  de- 
fenses to  the  plaintiff's  cause  of  action,  in 
the  first  of  which  It  is  asserted  that  the  agree- 
ment made  between  the  respondent  and  the 
defendant  Oscar  Vansyckle,  by  which  said 
Vansyckle  was  to  hold  the  premises  in  trust 
for  the  respondent,  was  a  verbal  agreement; 
that  no  memorandum  of  said  agreement  was 
made  in  writing  at  the  time  said  deed  was 
executed,  or  prior  or  subsequent  thereto;  and 
that  the  same  falls  within  the  statute  of 
frauds.  And  the  remaining  defense  is  that 
said  deed  from  respondent  to  Vansyckle  was 
made  voluntarily  by  the  respondent,  for  the 
purpose  of  placing  said  premises  beyond  the 
reach  of  the  creditors  of  the  respondent,  and 
especially  for  the  purpose  of  defeating  the 
collection  of  any  claim  or  judgment  that  the 
said  Conrad  might  have  or  secure  against  the 
respondent.  There  was  a  trial  to  the  court, 
and  a  judgment  rendered  In  favor  of  plain- 
tiff, canceling  the  deeds  from  respondent  to 
•Vansyckle,  and  from  Vansyckle  to  Gardiner, 
and  awarding  possession  of  the  premises  to 
the  respondent;  and  a  personal  judgment 
against  the  defendant  Vansyckle  for  the  sum 
of  $1,000,  the  amount  realized  by  him  as  a 
result  of  the  mortgage  to  the  Lombard  In- 
vestment Company. 

We  will  consider  these  defenses  in  the  or- 
der in  which  they  were  interposed;  and 
first,  then,  as  to  the  agreement  between  re- 
spondent and  defendant  Vansyckle  being 
within  the  statute  of  frauds.  The  respond- 
ent contends  not  for  the  enforcement  of  the 
trust  made  In  parol  between  himself  and  Van- 
syckle, but  insists  that  the  transaction  raises 
a  trust  ex  maleficio,  which  is  not  within  the 
statute.  In  2  Pom.  Eq.  Jur.  §  1053.  it  is  said: 
"In  general,  whenever  the  legal  title  to  prop- 
erty, real  or  personal,  has  been  obtained 
through  actual  fraud,  misrepresentations,  con- 
cealments, or  through  undue  Influence,  duress, 
taking  advantage  of  one's  weakness  or  neces- 
sities, or  through  any  other  similar  means, 
or  under  any  other  similar  circumstances 
which  render  It  unconscientious  for  the  hold- 
er of  the  legal  title  to  retain  and  enjoy  the 
beneficial  interest,  equity  impresses  a  con- 
structive trust  on  the  property  thus  acquired 
in  favor  of  the  one  who  is  truly  and  equita- 
bly entitled  to  the  same;  *  *  *  and  a  court 
of  equity,  has  jurisdiction  to  reach  the  prop- 
erty either  in  the  hands  of  the  original  wrong- 
doer, or  in  the  hands  of  any  subsequent  hold- 
ei,  until  a  purchase!  of  it  in  good  faith  and 


without  notice  acquires  a  higher  right,  and 
takes  the  property  relieved  from  the  trust." 
We  think  that  the  transaction  falls  squarely 
within  the  purview  of  this  authority,  and 
that  the  rule  laid  down  by  Pomeroy  has  been 
generally  adopted,  and  received  the  sanction 
of  the  courts  without  exception.  Brison  v. 
Brison,  75  Cal.  525,  17  Pac.  089;  1  Story,  Eq. 
Jur.  §  187.  The  parol  promise  upon  the  part 
of  Vansyckle,  and  upon  which  the  plaintiff 
relied,  was  made  in  bad  faith,  and  with  in- 
tent to  deceive,  and  hence  amounted  to  an 
actual  fraud.  It  was  made  by  him  without 
any  Intention  of  performing  It;  and  the  con- 
struction which  the  statute  of  frauds  has  al- 
most universally  received  is  that  it  excepts 
from  Its  operation  trusts  which  arise  from 
fraud,  either  actual  or  constructive.  This 
we  conceive  to  be  the  principle  upon  which 
the  rule  laid  down  by  Pomeroy,  Story,  and 
the  other  writers  on  the  subject  rests. 

As  to  the  second  defense  set  up,  viz.  that 
the  conveyance  by  respondent  to  Vansyckle 
was  a  voluntary  one,  and  was  made  for  the 
purpose  of  defrauding  respondent's  creditors, 
and  particularly  one  Conrad,  it  does  not  ap- 
■•?ar  from  the  evidence  that  respondent  was 
indebted  to  any  person  whatever,  or  that 
Conrad  had  any  legal  or  equitable  claim 
against  him.  But  It  Is  Insisted  by  appellants 
that  the  obvious  intention  of  respondent  was 
to  place  his  property  where  Conrad,  should 
he  become  a  Judgment  creditor,  could  not 
reach  it,  and  this  must  be  conceded.  And  it 
Is  further  insisted  by  appellants  that  the  re- 
spondent and  Vansyckle  are  in  pari  delicto, 
and  that  equity  will  afford  no  relief  under 
such  circumstances.  We  think  it  may  be 
conceded  that  the  rule  Is  well  settled,  espe- 
cially as  to  executed  contracts,  that  if  the 
parties  be  in  pari  delicto  they  will  be  left 
where  they  have  placed  themselves;  they  do 
not  come  into  court  with  clean  hands  If, 
however,  one  party  Is  but  an  Instrument  in 
the  hands  of  another,  then  they  cannot  be 
said  to  be  in  pari  delicto.  Harper  v.  Harper, 
85  Ky.  100,  3  S.  W.  5;  Poston  v.  Balch.  09 
Mo.  115;  Davidson  v.  Carter,  55  Iowa,  117, 
7  N.  W.  406.  On  this  subject  the  court  of 
appeals  of  Kentucky,  in  Harper  v.  Harper, 
85  Ky.  160,  3  S.  W.  5,  says:  "If  the  mind  of 
one  of  the  participants  in  the  transaction  ex- 
ercises an  undue  influence  over  that  of  the 
other,  whether  by  imposition  or  threats  up- 
on the  one  side  and  confidence  or  weakness 
upon  the  other,  equity  will  grant  relief  to  the 
latter.  Even  if  the  party  had  sufficient  ca- 
pacity to  contract,  yet  If,  through  trusting 
confidence,  the  other  has  led  him  Into  the  il- 
legal act,  and  then  imposed  upon  him,  such 
relief  will  not  be  refused."  In  Story's  Eq- 
uity jurisprudence  (volume  1,  8  300)  the 
learned  author  says:  "And  Indeed,  In  cases 
where  both  parties  are  In  delicto,  concurring 
in  an  Illegal  act,  it  does  not  always  follow 
that  they  stand  in  pari  delicto;  for  there  may 
be,  and  often  are,  very  different  degrees  In 
their  guilt    One  party  may  act  under  cir- 


Digitized  by 


Wash.) 


SUTTON  t>.  CITY  OF  SNOHOMISH. 


273 


cu instances  of  oppression,  imposition,  hard- 
ship, undue  influence,  or  great  inequality  of 
condition  or  age,  so  that  his  guilt  may  be  far 
less  in  degree  than  that  of  his  associate  in 
the  offense."    And  again.  In  section  238: 
"The  doctrine,  therefore,  may  be  laid  down 
as  generally  true  that  the  acts  and  contracts 
of  persons  who  are  of  weak  understandings, 
and  who  are  thereby  liable  to  imposition, 
will  be  held  void  in  courts  of  equity,  if  the 
nature  of  the  act  or  contract  Justify  the  con- 
clusion that  the  party  has  not  exercised  a  de- 
liberate judgment,  but  that  he  had  been  im- 
posed upon,  circumvented,  or  overcome  by  cun- 
ning or  artifice  or  undue  influence."   Again,  in 
2  Pom.  Eq.  Jur.  §  942,  it  is  said:    "When  the 
contract  is  illegal,  so  that  both  parties  are 
to  some  extent  Involved  In  the  Illegality, — 
in  some  degree  affected  with  the  unlawful 
taint,— but  are  not  in  pari  delicto  (that  is, 
both  have  not,  with  the  same  knowledge, 
willingness,  and  wrongful  intent,  engaged  In 
the  transaction,  or  the  undertakings'  of  each 
are  not  equally  blameworthy),  a  court  of  eq- 
uity may,  in  furtherance  of  justice  and  of  a 
sound  public  policy,  aid  the  one  who  is  com- 
paratively the  more  Innocent,  and  may  grant  ' 
him  full  afllrmatlve  relief  by  *  *  *  set-  ! 
ting  aside  an  executed  contract,  conveyance,  I 
or  transfer,  *  *  *  as  the  circumstances  i 
of  the  case  shall  require."    And  the  courts  ! 
appear  to  act  unhesitatingly  upon  this  prin-  | 
ciple.    Williams  v.  Collins,  67  Iowa,  413,  25  i 
X.  W.  082;  Bump,  Fraud.  Con  v.  §  448,  and  | 
cases  there  cited.  j 

It  would,  In  our  opinion,  be  a  reproach  up- 
on  the  law  if  a  person  should  be  permitted  to 
profit  by  a  transaction  effected  in  the  man- 
ner that  this  one  was.  A  confidence  was  re- 
posed by  respondent  which  was  grossly  abus- 
ed by  Vansyckle.  Taking  advantage  of  this 
confidence  in  him,  and  of  the  reliance  that 
respondent  had  In  his  superior  business  sa- 
gacity; taking  advantage,  also,  of  the  igno- 
rance and  weak  intellect  of  the  respondent, 
and  of  his  excitement,  apprehension,  and 
alarm  (whether  unfounded  or  not  does  not 
matter),  growing  out  of  his  relations  with 
Conrad,  and  assuring  him  of  his  friendship 
and  desire  to  assist  in  what  he  encouraged 
the  respondent  to  believe  was  an  entirely  In- 
nocent transaction,— Vansyckle  secured  from 
respondent  a  conveyance  of  80  acres  of  valu- 
able land,  without  any  consideration  paid  or 
promised,  upon  which  he  thereafter  secured 
a  loan  of  $1,000  for  his  sole  use,  and  subse- 
quently conveyed  the  premises  to  appellant 
Gardiner  (his  son-in-law),  who  took  the  con- 
veyance with  full  knowledge  of  all  the  cir- 
cumstances, assurances,  and  promises  attend- 
ing the  transfer  from  respondent  to  Van- 
syckle. The  rule  of  law  that  denies  relief  to 
suitors  who  are  in  pari  delicto  Is  not  violated 
by  restoriug  to  this  resiMmdent  the  premises 
in  question,  and  defendants  upon  the  record 
hero  produced  cannot  be  permitted  to  invoke 
that  rule  to  shield  them  from  the  consequen- 
ces of  a  fraud  In  the  consummation  of  which 
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they  were  the  principal  actors  and  the  sole 
gainers. 

Upon  the  trial  of  the  cause  in  the  lower 
court,  evidence  was  introduced  for  the  pur- 
pose of  showing  that  appellant  George  F. 
Gardiner  took  the  conveyance  from  Van- 
syckle pursuant  to  an  agreement  with  the 
respondent,  by  the  terms  of  which  Gardiner 
was  to  pay  respondent  $1,000,  and  to  assume 
the  mortgage  that  bad  been  placed  upon  the 
land  by  Vansyckle;  and  that  Vansyckle  was 
to  pay  respondent  $1,000,  proceeds  of  the 
mortgage  loan;  and  appellant  Gardiner  asks 
that  such  agreement  be  enforced  in  the  event 
of  this  court  deciding  the  questions  above 
considered  against  him,  and  that  he  be  per- 
mitted to  retain  the  land  in  question,  and 
the  title  thereto,  and  that  respondent  be 
awarded  a  lien  upon  it  for  $1,000,  the  bal- 
ance of  the  purchase  price  under  such  as- 
serted agreement.  This  evidence,  we  think, 
was  wholly  inadmissible  under  the  pleadings; 
but,  as  no  objection  appears  to  have  been 
made  to  it  upon  the  trial  below,  we  have 
considered  it,  and  deem  It  sufficient  to  say 
that  no  definite  or  binding  agreement  is  es- 
tablished by  the  evidence.  No  money  was 
paid  at  the  time  by  Gardiner,  nor  was  any 
time  fixed  or  mentioned  when  he  should  be 
required  to  pay,  and  it  Is  altogether  too  in- 
definite and  Uncertain  to  enable  a  court,  up- 
on the  record  presented  here,  to  entertain  or 
enforce  it.  Moreover,  we  are  constrained  to 
believe,  from  a  careful  consideration  of  the 
entire  record,  that  whatever  arrangement  of 
that  sort  was  undertaken  between  them  was 
merely  a  subterfuge  or  contrivance  concocted 
by  Gardiner  and  defendant  Vansyckle,  the 
better  to  enable  them  successfully  to  consum- 
mate a  fraud  upon  the  respondent,  and  con- 
ceal and  obliterate  the  evidences  of  it.  We 
think  the  judgment  of  the  lower  court  should 
be,  and  It  Is,  In  all  things  affirmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
DUNBAR,  JJ.,  concur. 


(11  Wash.  24) 
SUTTON  v.  CITY  OF  SNOHOMISH. 
(Supreme  Court  of  Washington.  Jan.  31,  1895.) 
Action  against  City— Excavation  Nbah  Street 
— noticb— coxtributohy  negligence  — 
Excessive  Damaged 

1.  The  question  of  the  liability  of  a  city  for 
injuries  sustained  by  reason  of  a  defective  street 
should  be  raised  by  demurrer,  and  not  by  a  mo- 
tion for  a  nonsuit. 

2.  The  laying  out,  repair,  and  control  of 
streets  by  a  chartered  municipal  corporation 
are  municipal  and  ministerial  duties,  for  a 
breach  of  which  the  corporation  is  liable. 

3.  Where  a  city  has  exclusive  control  of 
its  streets,  with  power  to  raise  money  to  keep 
them  in  repair,  it  is  bound  to  keep  them  in  a 
reasonably  safe  condition  for  ordinary  travel. 

4.  (Jen.  St.  §  (538,  providing  that  all  de- 
mands against  a  city  shall  be  presented  to  and 
audited  by  the  city  council,  applies  only  to  de- 
mands against  the  city  arising  from  its  ordinary 
transactions,  and  not  to  those  arising  from  vio- 
lations of  municipal  duty. 
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5.  In  an  action  against  a  city  for  injuries 
sustained  by  plaintiff  from  falling  into  an  ex- 
cavation near  a  public  street,  evidence  that  the 
excavation  had  remained  open  for  two  months 
before  the  accident,  and  that  the  mayor  and 
one  of  the  council  had  frequently  been  near  it, 
and  that  the  city  council  originally  gave  per- 
mission to  dig  it,  establishes  notice  to  the  city. 

6.  Evidence  that  an  excavation  near  a  pub- 
lic street  was  protected  only  by  a  loose  plank, 
resting  at  one  end  on  a  barrel,  and  supported 
•at  the  other  by  a  board  fastened  to  a  post  near 
the  edge  of  the  sidewalk,  will  support  a  finding 
that  the  protection  was  insufficient  for  the  safe- 
ty of  the  public. 

7.  The  evidence  showed  that  at  the  time  of 
the  accident  there  were  boards  extending  from 
a  building  near  the  excavation  diagonally  across 
the  sidewaik,  and  2%  feet  above  it,  leaving 
about  one-half  the  length  of  the  excavation  un- 
protected. Plaintiff  testified  that  it  was  dark 
at  the  time,  and  that  he  did  not  see  this  "sheer 
guard"  until  veiy  close  to  it,  and  that  in  en- 
deavoring to  pass  around  it  he  stepped  into  the 
excavation.  He  testified  that  he  knew  that  an 
excavation  had  been  dug  for  a  basement,  and 
that  he  had  seen  the  building  while  in  course  of 
construction.  Held,  that  the  question  of  con- 
tributory negligence  was  for  the  jury. 

8.  The  irregularity  involved  m  the  action  of 
the  court,  jury,  and  counsel  in  taking  plaintiff's 
evidence  at  his  residence,  because  of  his  inabil- 
ity to  attend  court,  is  not  ground  for  reversal, 
where  no  objection  was  made,  and  no  injury 
to  defendant  by  reason  thereof  is  shown. 

9.  Where  the  extent  of  plaintiff's  injuries 
was  fully  shown  by  other  evidence,  defendant 
cannot  complain  of  the  admission  of  the  opin- 
ion of  a  witness  on  the  same  subject. 

10.  Evidence  that  plaintiff,  prior  to  his  in- 
jury, was  a  healthy  man,  and  that  he  received 
a  scalp  wound  and  an  injury  to  his  back,  with 
probably  a  resultant  internal  injury;  that  he 
is  partially  paralyzed,  and  can  walk  only  by 
using  crutches;  that  he  suffers  much  pain,  and 
is  incapacitated  from  doing  any  kind  of  labor, 
and  will  probably  die  within  a  year,— will  sus- 
tain a  verdict,  for  $13,625. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  Eugene  S.  Sutton  against  the 
city  of  Snohomish  to  recover  for  personal 
Injuries.  From  an  order  denying  a  motion 
for  a  nonsuit,  and  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

L.  H.  Coon,  City  Atty.,  and  Coleman  & 
Hart,  for  appellant  Andrews  &  Morris,  for 
respondent 

ANDERS,  J.  Avenue  B  is  a  street  run- 
ning north  and  south  in  the  city  of  Snohomish 
(a  municipal  corporation  of  the  third  class), 
and  Is  Intersected  at  right  angles  by  First 
street  which  is  the  principal  thoroughfare  of 
the  city.  About  7  o'clock  in  the  evening  of 
December  10,  1892,  the  respondent  while 
walking  north  on  the  sidewalk  on  the  east 
side  of  the  avenue,  fell  into  an  excavation, 
whereby  he  sustained  serious  personal  in- 
juries. This  excavation  was  on  the  west 
side  of  a  brick  building  fronting  on  First 
street  and  extending  north  on  the  east  line 
of  Avenue  B,  and  extended  about  3  feet  into 
the  sidewalk  for  a  distance  of  35  feet  north 
and  south.  The  respondent,  claiming  that 
the  city  negligently  left  this  excavation  open 
and  unguarded,  and  without  light  or  signal 


to  indicate  danger,  brought  this  action  to  re- 
cover damages  for  the  Injuries  so  sustained. 
The  city  answered,  and  admitted  that  It  was 
a  municipal  corporation,  and  that  Avenue  B 
was  one  of  its  streets.  It  denied  all  other  al- 
legations of  the  complaint  and  as  an  affirma- 
tive defense  averred  that  at  the  place  where 
the  excavation  was  made  Wells  &  Davis, 
contractors,  were  erecting  a  two-story  brick 
building  for  J.  Otten,  the  owner  of  the  abut- 
ting property,  and  if  any  excavation  waa 
made  in  said  street  it  was  made  by  said 
contractors,  their  servants  or  employes,  with- 
out the  consent  or  knowledge  of  the  city; 
and  that  the  defendant  had  no  notice  that 
any  such  excavation  was  made,  or  left  un- 
guarded; and  that  if  the  plaintiff -sustained 
any  injury,  it  was  caused  solely  by  his  own 
negligence,  and  not  by  the  negligence  of  the 
defendant  A  verdict  for  $13,625  was  re- 
turned by  the  jury  against  the  city,  and  a 
judgment  was  subsequently  entered  in  ac- 
cordance therewith.  At  the  close  of  the 
plaintiff's  evidence  the  defendant  moved  for 
a  nonsuit  on  the  ground  that  the  plaintiff 
had  not  made  a  sufficient  case  for  the  jury. 
The  motion  was  denied,  and  the  defendant 
excepted,  and  this  ruling  of  the  court  Is  as- 
signed as  error.  It  is  urged  on  behalf  of  the 
appellant  that  the  motion  for  nonsuit  should 
have  been  granted  for  the  following  reasons: 
"(1)  Nonliability  of  the  defendant;  (2)  fail- 
ure of  the  plaintiff  to  present  his  claim  and 
demand  payment  thereof  before  beginning 
this  action;  (3)  it  does  not  appear  that  the 
defendant  had  notice  of  the  defect  In  the 
highway  complained  of;  (4)  that  it  appears 
from  plaintiff's  case  that  he  was  guilty  of 
contributory  negligence." 

As  to  the  liability  of  the  city  of  Snohomish 
for  Injuries  sustained  by  individuals  by  rea 
son  of  defective  streets,  it  may  not  be  im- 
proper here  to  observe  that  the  question  is 
not  properly  raised  by  the  motion  for  a  non- 
suit It  Is  a  pure  question  of  law,  and  such 
questions  are  properly  raised  by  demurrer. 
But,  inasmuch  as  no  objection  Is  made  to 
Its  consideration  upon  the  motion,  we  will 
consider  It  as  presented  and  discussed  in  the 
able  briefs  of  counsel.  It  is  urged  by  coun- 
sel for  the  appellant  that  the  damages 
claimed  In  this  action  are  for  neglect  of  gov- 
ernmental duty,  and  for  that  reason,  as  well 
as  for  the  further  reason  that  there  Is  no 
express  statute  In  this  state  making  cities  of 
the  third  class  liable  for  damages  resulting 
from  failure  to  keep  their  streets  in  repair, 
this  action  cannot  be  maintained.  It  must 
be  conceded  that  there  is  no  legislative  enact- 
ment declaring  these  cities  liable  for  such 
negligence  as  is  alleged  In  the  complaint  in 
this  action,  and  it  may  also  be  conceded  that 
the  appellant  city  cannot  legally  be  made 
to  respond  In  damages  for  negligence  in  the 
discharge  of  purely  governmental  duties. 
But  it  does  not  necessarily  follow  from  these 
propositions  that  the  city  is  exempt  from 
liability  In  the  present  case.   In  the  first 
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place,  we  are  of  the  opinion  thatythe  laying  | 
out,  repairing,  and  controlling'  of  streets  by  a  | 
chartered  municipal  corporation  does  not  call 
forth  the  exercise  of  strictly  governmental 
functions.  In  the  performance  of  such  du- 
ties, however  Imposed,  the  municipality  acts 
primarily  for  the  benefit  of  the  inhabitants 
of  the  particular  locality.  In  preserving  the 
peace,  caring  for  the  poor,  preventing  the 
destruction  of  property  by  fire,  and  preserv- 
ing the  public  health  it  assumes  duties  which 
aTe  said  to  be  In  their  nature  solely  govern- 
mental (Jones,  Neg.  Mun.  Corp.  c.  4),  and  for 
the  nonexereise  or  negligent  exercise  of 
which  the  corporation  is  not  generally  liable 
to  individual  citizens.  But  the  duty  to  keep 
streets  in  repair  is  a  municipal  or  ministerial 
duty,  for  a  breach  of  which  an  action  will 
He  in  favor  of  a  party  injured  thereby.  City 
of  Denver  v.  Dunsmore,  7  Colo.  328,  3  Pac. 
705.  In  the  second  place,  we  think  that 
where,  as  here,  a  city  has  exclusive  control 
and  management  of  Its  streets,  with  power 
to  raise  money  for  their  construction  and  re- 
pair, a  duty  (when  not  expressly  imposed  by 
charter)  arises  to  the  public,  from  the  char- 
acter of  the  powers  granted,  to  keep  its 
streets  in  a  reasonably  safe  condition  for 
use  in  the  ordinary  modes  of  travel,  and  that 
it  is  liable  to  respond  in  damages  to  those  in- 
jured by  a  neglect  to  perform  such  duty. 
There  is  undoubtedly  a  want  of  harmony 
among  the  decisions  of  the  courts  upon  this 
question,  but  we  believe  the  decided  weight 
of  authority,  as  well  as  sound  reason,  Is  in 
favor  of  the  view  above  expressed.  City 
of  Denver  v.  Dunsmore,  supra;  Shear.  &  R. 
Neg.  (4th  Ed.)  §  289;  2  Dill.  Mun.  Corp.  (4th 
Ed.)  §  1017;  Elliott,  Roads  &  S.  p.  446;  Jones, 
Neg.  Mun.  Corp.  88  et  seq.;  Cooley,  Torts 
(2d  Ed.)  746;  Weightman  v.  City  of  Wash- 
ington, 1  Black,  39;  Barnes  v.  District  of 
Columbia,  91  U.  S.  540;  District  of  Colum- 
bia v.  Woodbury,  136  U.  S.  450,  10  Sup.  Ct 
990.  But  this  question  Is  not  a  new  one  In 
this  state.  It  was  before  the  territorial  su- 
preme court  In  Hutchinson  v.  City  of  Olym- 
pia,  2  Wash.  T.  314,  5  Pac.  606,  and  was 
there  decided  adversely  to  the  contention  of 
the  appellant;  and  was  referred  to  approv- 
ingly in  Morgan  v.  Morley,  1  Wash.  St  464, 
25  Pac.  333. 

The  statute  provides  (Gen.  St.  §  638)  that: 
"All  demands  against  such  city  shall  be  pre- 
sented to  and  audited  by  the  city  council 
in  accordance  with  such  regulations  as  they 
may  by  ordinance  prescribe;  and  upon  the 
allowance  of  any  such  demand  the  mayor 
shall  draw  a  warrant  upon  the  treasurer  for 
the  same,  which  warrant  shall  be  counter- 
signed by  the  clerk,  and  shall  specify  for 
what  purpose  the  same  Is  drawn,  and  out  of 
what  fund  It  is  to  be  paid."  A  presentation  of 
the  claim  sued  upon  to  the  city  council  was 
not  alleged  or  proved  In  this  Instance,  but 
we  think  It  was  not  such  a  demand  as  was 
contemplated  by  the  legislature  in  enacting 
the  section  of  the  statute  above  quoted. 


The  demands  there  spoken  of  are  those  aris- 
ing out  of  the  ordinary  transactions  of  the 
city,  and  which  may  be  examined  and  com- 
pared with  the  vouchers,  and  "audited,"  and 
not  those  resulting  from  violations  of  mu- 
nicipal duties.  This  construction  has  vir- 
tually been  given  to  statutes  even  more 
mandatory  in  terms  than  ours  by  the  high- 
est courts  of  several  of  the  states.  See 
Kelley  v.  Madison,  43  Wis.  638;  Bradley  v. 
City  of  Eau  Claire,  56  Wis.  168,  14  N.  W. 
10;  Jung  v.  City  of  Stevens  Point,  74  Wis. 
547,  43  N.  W.  513;  Lay  v.  City  of  Adrian,  75 
Mich.  438,  42  N.  W.  959;  Warren  v.  Davis, 
43  Ohio  St  447,  3  N.  B.  301;  Sheridan  v. 
Salem,  14  Or.  328,  12  Pac.  925;  Pomfrey  v. 
Village  of  Saratoga  Springs,  104  N.  Y.  459, 11 
N.  E.  43. 

We  readily  agree  with  the  learned  counsel 
for  the  appellant  in  the  assertion  that  the 
city  cannot  be  held  guilty  of  negligence  if 
it  had  no  notice  of  the  existence  of  the  exca- 
vation in  question.  But  we  are  unable  to 
say  that  no  notice  had  been  shown  by  the 
plaintiff  when  he  closed  his  case.  It  is  not 
necessary,  in  such  cases,  that  actual  notice 
be  shown.  Constructive  notice  Is  sufficient 
If  this  dangerous  hole,  which,  according  to 
the  statement  in  appellant's  brief,  was  but 
11  feet  and  5  Inches  from  the  north  line  of 
First  street,  was  in  existence  for  such  a 
length  of  time  that  the  city  authorities,  by 
the  exercise  of  ordinary  vigilance,  would 
have  discovered  it  in  time  to  prevent  the  ac- 
cident the  city  cannot  escape  liability  for  want 
of  notice.  Under  such  circumstances  the  law 
Imparts  notice.  Failure  to  discover  and  remedy 
a  dangerous  defect  in  a  public  street  within 
a  reasonable  time  is  itself  negligence.  There 
was  evidence  tending  to  prove  that  this  ex- 
cavation was  made  some  two  months  before 
the  respondent  fell  into  it,  and  that  the  may- 
or of  the  city,  and  at  least  one  of  the  mem- 
bers of  the  council,  were  very  frequently  in 
close  proximity  to  it  before  the  accident  oc- 
curred. Whether  the  street  commissioner 
ever  saw  it  or  not  Is  not  disclosed  by  the 
evidence,  but  If  he  did  not  he  was  cer- 
tainly remiss  in  the  discharge  of  his  official 
duty.  We  think  the  court  committed  no 
error  in  refusing  to  withdraw  the  question 
of  notice  from  the  consideration  of  the  Jury. 
Moreover,  it  conclusively  appears  from  the 
evidence  adduced  by  the  defendant  that  the 
city  council  gave  permission  to  Mr.  Otten 
to  remove  the  sidewalks  on  First  street  and 
Avenue  B,  and  to  make  this  excavation  for 
a  basement  of  a  building  which  he  was 
about  to  erect  This  permit  must  have  been 
given  as  early  as  July,  1892,  for  it  appears 
that  the  contract  for  excavating  the  base- 
ment was  let  during  that  month.  The  fact 
that  a  permit  was  granted  was  notice  to  the 
authorities  that  the  work  was  In  progress, 
and  they  were  then  charged  with  the  duty 
of  seeing  that  it  was  properly  conducted. 
District  of  Columbia  v.  Woodbury,  supra; 
Cleveland  v.  City  of  St  Paul,  18  Minn.  279 
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(Gil.  2K»).  See,  also,  Prentiss  v.  Boston,  112 
Mass.  43:  Deeriug,  Neg.  §  174. 

And  it  was  incumbent  upon  them  to  see 
that  the  excavation  was  so  guarded  as  to  pro- 
tect travelers  upon  the  street  from  being 
injured  by  it.  That  such  was  the  duty  of 
the  city  is  not  disputed,  but  it  is  earnestly 
insisted  that  the  evidence  fails  to  establish 
negligence  in  that  regard,  for  the  reason 
that  it  is  shown  that  the  excavation  was 
always  guarded  against  accidents,  and  that 
the  barrier  which  was  usually  kept  across 
the  sidewalk  in  front  of  it  was  not  removed 
by  any  of  the  city  authorities,  or  with  their 
knowledge  or  consent,  and  was  in  its  usual 
place  as  late  as  3  o'clock  in  the  afternoon 
of  the  day  on  which  the  respondent  was  in- 
jured. The  argument  is  that  so  short  a 
time  elapsed  between  the  removal  of  the 
safeguard  and  the  happening  of  the  acci- 
dent that  constructive  notice  of  the  danger- 
ous condition  of  the  sidewalk  at  the  time  of 
the  accident  cannot  be  imputed  to  the  city. 
But  whether  want  of  notice  or  knowledge  of 
the  removal  would  exempt  the  city  from 
liability,  under  the  circumstances  of  this 
case,  depends  entirely  Upon  whether  or  not, 
In  the  first  instance,  a  sufficient  protection 
was  provided  to  guard  travelers  upon  the 
sidewalk  against  accident  It  is  not  pre- 
tended that  the  city  itself  ever  put  up  any 
railing  or  other  safeguard  around  this  exca- 
vation, and,  for  aught  that  appears  in  the 
record,  it  never  even  required  the  person  at 
whose  instance  it  was  dug  to  do  so.  It  ap- 
pears, however,  that  the  owner  of  the  adjoin- 
ing property,  or  those  who  erected  the  build- 
ing thereon,  did  place  a  loose  plank  or  joist 
across  the  sidewalk  at  or  near  the  south  end 
of  the  excavation.  The  end  of  this  plank 
next  to  the  building  and  excavation  rested 
upon  a  lime  barrel,  and  the  other  end  was 
supported  by  a  board,  which  was  fastened 
to  a  post  near  the  outer  edge  of  the  walk. 
If  that  was  an  adequate  protection,  under 
the  then  existing  circumstances,  the  city  is 
not  liable  for  any  injuries  resulting  from  Its 
removal  by  some  unauthorized  person,  and 
occurring  before  it  could,  by  the  exercise  of 
reasonable  diligence,  discover  its  displace- 
ment. But  whether  this  board,  which  was 
without  any  permanent  or  substantial  fas- 
tening whatever,  and  was  liable  to  be 
thrown  down  at  any  moment  by  the  mere 
carelessness  or  thoughtlessness  of  persons 
passing  along  the  sidewalk,  was  at  any  time 
a  sufficient  protection  to  the  public,  was  a 
question  for  the  Jury  to  decide.  And  they 
decided  that  it  was  not,  and  we  think  their 
conclusion  was  amply  justified  by  the  facts 
before  them.  See  Jackson  v.  Schmidt,  14 
La.  Ann.  806,  and  District  of  Columbia  v. 
Woodbury,  supra. 

Neither  do  we  think  that  the  court  erred 
in  submitting  the  question  of  contributory 
negligence  on  the  part  of  the  plaintiff  to  the 
jury.  The  evidence  discloses  that  at  the  time 
of  the  accident  there  were  a  couple  of  boards 


extending  from  the  side  of  the  building,  at 
a  point  near  the  middle  of  the  excavation, 
diagonally  across  the  sidewalk  in  a  south- 
westerly direction,  constituting  what  the  wit- 
nesses denominated  a  "sheer  guard."  These 
boards  were  nailed  to  a  pust  at  their  south- 
western extremity,  but  it  does  not  exactly 
appear  how  they  were  supported  at  the  end 
next  to  the  building.  They  were  about  2% 
feet  above  the  sidewalk.  This  "sheer"  left 
about  one-half  of  the  length  of  the  excava- 
tion entirely  unprotected.  The  respondent, 
as  he  says,  did  not  see  it  until  he  almost  got 
against  it,  as  it  was  then  quite  dark.  When 
he  discovered  it,  he  stepped  around  to  the 
right,  and  fell  into  the  excavation,  which  he 
did  not  see,  and  of  which  he  had  no  knowl- 
edge. He  knew  that  a  large  excavation  was 
dug  for  the  purpose  of  a  basement,  and  had 
several  times  seen  the  building  while  In  course 
of  construction;  but  that  was  the  extent  of 
his  knowledge  of  the  situation.  Whether 
there  was  sufficient  light  upon  the  street  to 
have  enabled  him  to  see  where  he  was  going 
was  a  controverted  question,  but  1t  is  conced- 
ed that  the  area  way  Itself  was  not  lighted 
at  all.  The  appellant  claims  that  the  fact 
that  the  respondent  did  not  retrace  his  steps, 
and  leave  the  sidewalk,  when  he  saw  the 
fence  before  him,  is  conclusive  evidence  of 
negligence  on  his  part;  but  we  do  not  think 
so.  Whether  an  ordinarily  prudent  and  cau- 
tious man  would,  under  similar  circumstan- 
ces, have  turned  to  the  right  or  to  the  left, 
was  a  question  for  the  jury,  and  not  the 
court,  to  determine. 

The  respondent  was  not  able  to  go  to  the 
courthouse  at  the  time  of  the  trial,  and  his 
testimony  was  'taken  at  his  residence,  in  the 
presence  of  the  judge,  jury,  and  counsel  for 
the  respective  parties;  and  the  appellant  now 
claims  that  the  proceeding  was  contrary  to 
law,  and  that  the  judgment  ought  to  be 
reversed  on  account  thereof.  The  proceeding 
was,  no  doubt,  irregular,  but  it  does  not  ap- 
pear that  it  was  objected  to  at  the  time,  nor 
can  we  see  that  the  appellant  was  In  any 
wise  injured  or  prejudiced  thereby.  Error 
without  injury  is  not  a  sufficient  ground  of 
reversal. 

It  is  objected  that  the  court  committed  er- 
ror in  giving  certain  ins'tructions  to  the  jury, 
and  also  In  refusing  to  give  certain  instruc- 
tions requested  by  appellant.  The  Instruc- 
tions given  are  voluminous,  and  a  careful 
examination  of  them  satisfies  us  that  the  law 
governing  the  case  was  fairly  presented  to 
the  jury-  Taken  together,  they  are  as  favor- 
able to  the  appellant  as  the  facts  and  the 
law  would  warrant 

The  appellant  also  claims  that  the  court 
erred  in  permitting  a  witness  to  give  his 
opinion  as  to  whether  the  respondent  was 
badly  hurt  by  his  fall,  but  we  think  the  ob- 
jection is  untenable;  and,  besides,  the  effect 
of  the  accident  upon  the  respondent  was  fully 
shown  by  other  evidence,  to  which  no  objec- 
tion was  interposed.  In  our  opinion,  appel- 
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lant  was  not  prejudiced  by  any  ruling  of  the 
court  in  admitting  or  excluding  testimony. 

Lastly,  it  is  contended  that  the  verdict  is 
excessive,  and  for  that  reason  should  be  set 
aside,  and  a  new  trial  ordered.  Code  Civ. 
Proc.  §  400,  provides  that  a  new  trial  may  be 
granted  for  excessive  damages  appearing  to 
have  been  given  under  the  influence  of  pas: 
slon  or  prejudice.  But  in  this  instance  we 
perceive  nothing  indicating  in  the  slightest 
degree  that  the  jury  were  influenced  by  any 
improper  motive  whatever  in  assessing  plain- 
tiff's damages.  Nor  are  we  able  to  say  that 
the  damages  awarded  are  more  than  a  just 
compensation  for  the  injuries  sustained  by 
the  respondent.  That  those  injuries  were  of 
a  very  serious  character  will  appear  from  the 
following  clear  and  concise  statement  con- 
tained In  the  brief  of  counsel  for  the  appel- 
lant: "He  received  a  scalp  wound,  and  an 
injury  to  the  small  of  the  back,  and  probably 
a  resultant  injury  to  the  kidney.  The  lower 
extremities  are  partially  paralyzed,  and  it 
is  only  by  the  use  of  crutches  he  is  able  to 
walk  about  the  house.  He  suffers  much  pain, 
sleeps  but  little,  and  will  never  be  able  to  do 
work  as  a  turner  and  millwright,  or  any  oth- 
er kind  of  labor,  and  will  probably  not  live 
longer  than  a  year.  Prior  to  this  Injury  he 
was  a  healthy  man."  In  view  of  these  facts, 
we  are  not  disposed  to  disturb  the  verdict 
on  the  ground  of  excessive  damages.  We 
And  no  substantial  error  in  the  record,  and 
the  judgment  is  therefore  affirmed. 

DUNBAR  and  SCOTT,  JJ.,  concur.  HOYT, 
C.  J.,  dissents. 

(11  Waih.  1) 

HARDY  v.  HOHL. 
(Supreme  Court  of  Washington.   Jan.  17, 1895.) 
Attobnbt's  Fee— Stipulation  in  Note — Appeal. 

L  Where,  in  an  action  on  a  note,  a  verdict 
is  rendered  for  the  amount  of  principal  and  in- 
terest, and  the  instructions  are  not  preserved 
in  the  record  on  appeal,  the  supreme  court  will 
assume  that  the  jury  were  properly  instructed 
as  to  the  only  defense  made, — a  material  altera- 
tion after  the  execution  of  the  note, — and  that 
the  jury  found  against  the  defendant  on  this  is- 
sue. 

2.  Where  a  note  stipulates  for  an  attorney's 
fee  of  $50  if  collected  by  suit,  and  the  jury  ren- 
ders a  verdict  for  the  principal  and  interest,  the 
court  may  include  the  amount  of  the  fee  in  the 
judgment. 

Appeal  from  superior  court,  Spokane 
county;  James  Z.  Moore,  Judge. 

Action  by  Henry  W.  Hardy  against  Con- 
rad Hohl  on  a  promissory  note.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

J.  R  Boarraan.  for  appellant  Blake  & 
Post,  for  respondent 

SCOTT,  J.  This  was  an  action  upon  a 
promissory  note,  and  from  the  verdict  and 
judgment  thereon  against  him  the  defendant 
appeals  The  defense  was  that  the  note  had 
been  materially  altered  after  its  execution 


and  delivery,  by  the  insertion  of  the  word 
"fifty"  In  a  space  left  In  the  printed  form 
used  for  the  insertion  of  an  attorney's  fee. 
The  insertion  of  this  word  made  it  appear 
as  though  an  attorney's  fee  of  $50  had  been 
stipulated  in  case  suit  was  brought  to  en^ 
force  collection  of  the  note.  The  jury  found 
for  the  plaintiff  for  the  amount  of  the  prin- 
cipal and  interest  only,  and  the  court,  in 
rendering  judgment  thereon,  added  the  sum 
of  $50  thereto  as  an  attorney's  fee.  The  in- 
structions given  to  the  jury  are  not  in  the 
record.  The  respondent  contends  that  they 
were  not  instructed  to  Include  the  attorney's 
fee  in  their  verdict  If  they  found  for  the 
plaintiff.  Whatever  the  fact  may  be  with 
regard  to  this,  it  appears  from  the  stand- 
point of  the  appellant  that  the  defense  was 
that  there  could  be  no  recovery  upon  the 
note  If  the  same  had  been  altered  as 
claimed.  The  charge  of  the  court  not  being 
In  the  record,  it  will  be  presumed  that  the 
question  as  to  the  alteration  of  the  note  was 
submitted  to  the  jury  according  to  this  con- 
tention, and  with  proper  Instructions;  and 
as  it  appears  that  this  was  the  only  defense 
relied  upon,  and  as  the  amount  of  the  ver- 
dict for  the  principal  and  interest  depended 
upon  mere  computation,  in  finding  for  the 
plaintiff  the  Jury  must  have  found  that  the 
note  had  not  been  altered;  as  to  which  the 
evidence  was  conflicting.  The  Jury  not  hav- 
ing been  Instructed  to  Include  the  amount  of 
the  attorney's  fee  In  their  verdict  and  we  are 
bound  to  presume  that  they  were  not  under 
the  circumstances,  to  support  the  judgment, 
and  it  being  a  stipulated  sum.  as  to  which 
there  could  be  no  controversy,  if  inserted  be- 
fore the  execution  of  the  note,  there  was 
no  error  upon  the  part  of  the  court  in  ren- 
dering judgment  therefor  in  addition  to  the 
amount  of  the  verdict  Bank  v.  Knipe,  6 
Wash.  348,  33  Pac.  834. .  Judgment  affirmed. 

HOYT,  C.  J.,  and  DUNBAR,  GORDON, 
and  ANDJ2RS,  JJ.,  concur. 


(11  Wash.  16) 

MERRILL  v.  MUZZY  et  al. 

(Supreme  Court  of  Washington.  Jan.  26, 1895.) 

Negotiable  Instbumbnts — Agreement  between 
Goabantobs— Notice  to  Payee— At- 
■tobnet's  Feb. 

1.  The  fact,  that  the  application  for  a  loan 
stated  that  the  note  would  be  guarantied  by 
certain  persons  is  not  notice  to  the  lender  of  an 
agreement  between  such  persons  that  all  of 
them  should  become  guarantors  before  any  of 
them  should  be  bound. 

2.  The  attorney's  fee  provided  for  in  a  note 
in  case  of  action  "to  collect  the  note  or  any 
portion  thereof  is  not  recoverable  in  an  action 
on  the  note  before  maturity  for  an  installment 
of  interest  only. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  Sylvanus  B.  Merrill  against  H. 
N.  Muzzy  and  others,  as  guarantors  upon  a 
promissory  note,  to  recover  an  installment  of 
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interest  The  court  directed  Judgment  for 
plaintiff  for  the  interest,  without  the  attor- 
ney's fee  stipulated  for.  Both  parties  appeal. 
Affirmed. 

Blake  &  Post  and  L.  H.  Prather,  for  appel- 
lants.   Samuel  R.  Stern,  for  respondent 

HOYT.  C.  J.  In  1890,  Spokane  College,  a 
corporation  organized  under  the  laws  of  the 
state  of  Washington,  desired  to  borrow  $20,- 

000,  and  for  that  purpose  authorized  one  A. 
E.  Lasher,  its  former  president,  to  go  east, 
and  negotiate  a  loan  for  that  amount.  Said 
Lasher  entered  into  communication  with  one 
Frank  J.  Webb,  a  broker  in  investment  se- 
curities, in  Syracuse,  N.  Y.,  and  addressed  to 
him  a  communication  of  which  the  following 
is  a  copy: 

"Syracuse,  N.  Y.,  June  19,  1890.  Dear  Sir: 
Spokane  College,  Spokane  Falls,  Washington, 
desires  to  borrow  $20,000  for  five  years,  with 
the  privilege  of  paying  it  at  the  expiration  of 
three  years.  The  college  is  a  Methodist  edu- 
cational institution,  duly  chartered  under  the 
laws  of  the  state,  and  may  sue  and  be  sued 
in  its  corporate  capacity.  The  property  be- 
longing to  the  corporation  is  as  follows: 

26  acres  of  land  in  the  city  of  Spo- 
kane Falls,  valued  at  a  very  low 

estimate  at.....   $500,000  00 

Buildings  erected  thereon,  cost   30,000  00 

Endowment  notes  and  other  real 

estate    90,000  00 

Apparatus,  library,  and  other  per- 
sonal property   10,000  00 

$630,000  00 

"These  figures  are  given  very  conservative- 
ly, and  are  much  below  our  own  valuation. 
The  college  authorities  value  the  property  at 
$800,000.00.  The  26  acres  of  land  lies  in  the 
heart  of  the  city,  surrounded  by  streets  grad- 
ed and  finished,  electric  lighted,  and  cable 
road.  The  city  has  a  population  of  about 
30,000,  and  is  growing  rapidly.  The  corpora- 
tion would  be  very  willing  to  give  a  mortgage 
upon  its  real  estate  as  security  for  this  loan, 
but  the  grant  of  land  contained  a  provision 
prohibiting  the  trustees  from  placing  such  a 
mortgage,  and  it  Is  a  matter  of  question  as 
to  whether -a  mortgage  would  be  valid' securi- 
ty. As  security  for  the  ioan  the  trustees  pro- 
pose to  execute  a  note  of  $20,000,  signed  by 
the  president  and  secretary  of  the  board,  aft- 
er a  meeting  of  the  board  shall  have  been 
held,  and  a  resolution  passed  authorizing  the 
execution  of  said  note.  And  a  certified  copy 
of  such  action  will  be  sent  to  the  party  loan- 
ing the  money.  The  board  further  agrees  to 
take  any  other  steps  necessary  to  legalize  the 
loan,  and  to  furnish  full  Information  thereon. 
The  note  will  be  indorsed  by: 

J.  B.  Hargent,  estimated  worth  from  t  70.000  to  $100,000 
H.  Brook,  "  "        '•     $180,000  to  1200.000 

B.  F.  Bnrch,         "  «■        "     #160.000 1o  $200,o00 

W.  C.  Gray.    $  70.000 

H.  Matty.  "  "        "  $600,000 

1.  S.  Kaufman  (provided  he  I*  at  borne),  $160,000 

"These  men  are  all  trustees,  and  residents 
of  Spokane  Falls,  and  their  property  is  main- 


ly In  real  estate.  The  loaner  is  expected  to 
make  any  inquiries  he  may  see  fit  in  regard 
to  the  standing  of  the  proposed  lndoraers. 
There  is  no  incumbrance  against  any  of  the 
property  owned  by  the  college.  And  the  trus- 
tees will  bind  themselves  &  their  successors 
that  there  shall  not  be  any  liens  placed  upon 
the  property  during  the  life  of  the  proposed 
loan.  The  note  will  bear  interest  at  the  rate 
of  eight  per  cent  (djO  per  annum,  payable 
semiannually,  both  principal  and  interest  pay- 
able in  N.  Y.  funds,  at  any  bank  in  Syracuse 
you  may  designate  Insurance  In  responsi- 
ble companies  will  be  written  to  the  amount 
of  $20,000,  the  sum  to  be  made  first  payable 
to  the  loaner  as  his  interest  appears. 

"Signed,  on  behalf  of  the  trustees, 

"A.  E.  Lasher, 
"Ex-President  of  Spokane  College" 

The  purpose  of  this  communication  was  to 
enable  said  Webb  to  find  some  one  who  would 
be  willing  to  make  the  loan  which  the  cor- 
poration was  seeking.  It  was  by  him  pre- 
sented to  the  plaintiff  and  one  Hamilton  S. 
White,  by  whom  It  was  favorably  received, 
and  the  following  sent  by  them  directly  to 
said  A.  E.  Lasher: 

"Syracuse,  N.  *Y.,  June  19th,  1890.  A.  E. 
Lasher,  Esq.,  Representing  the  Officers  and 
Trustees  of  Spokane  College— Dear  Sir:  We 
propose  to  take  the  $20,000  loan  asked  for  by 
your  college,  upon  the  terms  stated  in  the  ap- 
plication addressed  to  Mr.  Frank  J.  Webb, 
dated  June  19th,  1890,  with  this  modification: 
We  wish  an  opinion  from  one  of  the  judges 
of  your  courts  that  the  real  estate  owned  by 
the  college  corporation  can  be  levied  upon 
should  we  be  obliged  to  sue  &  take  judg- 
ment in  order  to  collect  the  debt  In  addi- 
tion, we  ask  that  the  president  of  Spokane 
College  send  to  us,  with  notes  hereinafter  de- 
scribed—1st  A  statement  of  the  various 
pieces  of  real  estate,  buildings,  and  other 
property  owned  by  the  college*  with  estimated 
value.  2nd.  A  certificate  that  there  are  no 
incumbrances  or  Hens  against  the  property  at 
the  time  of  our  taking  note  payable  to  Syl- 
vanus  B.  Merrill,  for  $5,000,  &  of  same  date 
&  tenor  as  the  $15,000  note.  Both  notes  to 
be  indorsed  by  the  several  gentlemen  named 
in  the  application,  or  as  many  of  them  as 
may  be  at  hand.  We  suggest  that  the 
amount  of  attorney's  fees  be  placed  at  $200. 

"5000.  Sylvanus  B.  Merrill 

"15000.  Hamilton  S.  White." 

It  does  not  appear  from  the  proofs  that  any 
other  communication  was  had  between  the 
plaintiff  and  said  White  and  the  corporation, 
or  its  representatives,  until  the  note  upon 
which  this  action  was  brought  was  presented 
to  the  plaintiff,  and  another  of  like  tenor,  but 
for  a  larger  amount,  to  said  White.  This 
note  was  in  the  following  form: 

"$5000.00.  Spokane  Falls,  Washington, 
July  3rd,  1890.  Five  years  after  date,  with- 
out grace,  for  value  received,  Spokane  College 
promises  to  pay  to  the  order  of  Sylvanus  B. 
Merrill  five  thousand  dollars  in  U.  S.  gold 
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coin,  of  the  present  standard  value,  with  in- 
terest thereon,  in  like  gold  coin,  from  date 
until  paid,  at  the  rate  of  eight  per  cent,  per 
annum,  Interest  payable  semiannually,  waiv- 
ing presentation  for  payment,  protest,  and  no- 
tice of  protest,  and  nonpayment  of  this  note; 
and,  in  case  suit  or  other  action  is  instituted 
to  collect  tills  note,  or  any  portion  thereof, 
promises  and  agrees  to  pay  two  hundred  dol- 
lars, In  like  gold  coin,  for  attorney's  fees  in 
said  suit  or  action.  The  principal  and  inter- 
est of  this  note  payable  at  the  Bank  of  Syra- 
cuse, New  York,  In  N.  Y.  exchange. 

"Spokane  College, 

"By  W.  C.  Gray, 
"President  of  the  Board  of  Trustees." 
"By  R.  Abernethy, 

"Secretary  of  the  Board  of  Trustees." 
Indorsed  as  follows,  to  wit: 
"We  hereby-  guaranty  the  payment  of  the 
within  note,  H.  N.  Muzzy. 

"H.  Brook. 

"J.  B.  Sargent 

"W.  C.  Gray. 

"Robert  Abernethy. 

"B.  L.  Powell." 
Upon  Its  delivery  to  the  agent  of  the  plain- 
tiff, the  money  was  paid  over  to  the  college, 
or  its  representative.  Default  having  been 
made  in  the  payment  of  an  installment  of  in- 
terest, this  suit  was  brought  against  the  per- 
sons who  had  guarantied  the  payment  of  the 
note.  They  set  up  in  their  answer  that  they 
signed  such  guaranty  with  the  understanding 
that  certain  other  persons  should  also  sign, 
and  that  the  plaintiff  had  knowledge  of  that 
fact  By  reason  of  this  understanding,  and 
the  alleged  knowledge  thereof  by  the  plain- 
tiff, the  defendants  contend  that  they  cannot 
be  held  as  guarantors  of  the  payment  of  the 
note.  The  superior  court  was  of  the  opinion 
that  there  was  nothing  in  the  proofs  which 
tended  to  show  that  the  plaintiff  had  any 
knowledge  of  any  reservation  or  understand- 
ing of  the  guarantors,  and  instructed  the  jury 
to  return  a  verdict  for  the  plaintiff.  Its  ac- 
tion in  so  doing  is  the  only  reason  suggested 
why  the  judgment  should  be  reversed.  There 
is  no  dispute  between  counsel  as  to  the  law 
upon  this  question.  The  only  difference  be- 
tween them  is  as  to  the  facts  established  by 
the  proofs.  On  the  part  of  the  plaintiff  It  is 
claimed  that  the  judgment  should  be  af- 
firmed, for  the  reason  that  there  was  no  proof 
tending  to  show  that  the  plaintiff  had  knowl- 
edge of  any  fact  which  would  affect  the 
guaranty  by  those  whose  names  appeared 
upon  the  note  as  guarantors.  The  defendants 
contend  that  there  was  testimony  which  tend- 
ed in  some  degree  to  show  such  knowledge, 
and  that  the  determination  of  the  question 
should  have  been  left  to  the  Jury.  The  only 
evidence  upon  which  the  defendants  found 
their  claim  is  contained  in  the  application, 
acceptance,  and  note,  copies  of  which  are 
hereinbefore  set  out  They  contend  that  the 
form  of  the  application  was  such  as  to  furnish 
notice  to  the  plaintiff  of  an  understanding 


between  the  proposed  guarantors  that  all 
should  sign  before  any  should  be  bound.  In 
our  opinion,  no  such  inference  can  be  drawn 
from  the  language  of  the  application.  The 
fact  that  in  the  application  it  Is  stated  that 
the  note  will  be  guarantied  by  certain  persons 
could  not  convey  any  notice  that  there  was 
any  understanding  or  agreement  among  such 
persons  that  all  of  them  should  become  guar- 
antors before  any  of  them  should  be  bound. 
Nothing  appears  upon  the  face  of  such  appli- 
cation to  show  that  they  were  privy  to  the 
offer  of  their  names  as  security  excepting  the 
fact  that  it  was  therein  stated  that  they  were 
trustees  of  the  corporation;  and  such  state- 
ment was  not  sufficient  to  make  the  proposed 
guarantors  parties  to  the  application.  Such 
application  was  made  by  or  on  behalf  of  the 
corporation,  and,  as  a  part  of  the  security 
offered  for  the  money,  was  a  proposed  guaran- 
ty of  the  note  to  be  given  by  the  company. 
There  was  nothing  therein  which  in  any  way 
notified  those  to  whom  it  was  presented  that 
the  entire  security  offered  must  be  furnished 
before  any  of  it  could  be  made  available. 
For  this  reason  we  are  of  the  opinion  that 
the  application  had  nothing  therein  which  in 
any  manner  notified  the  plaintiff  of  the  exist- 
ence of  the  understanding  among  the  guar- 
antors relied  upon  as.  a  defense.  If,-  how- 
ever, there  was  any  doubt  in  regard  to-  the 
construction  of  the  application  taken  alone, 
such  doubt  would  be  resolved  against  the 
contention  of  the  defendants  when  the  terms 
of  the  acceptance  of  the  application  are  taken 
into  consideration.  From  such  acceptance  It 
clearly  appears  that  the  plaintiff  was  not 
relying  upon  a  guaranty  of  the  note  by  the 
particular  persons  stated  in  the  application; 
and,  since  this  acceptance  was  brought  to  the 
notice  of  the  maker  of  the  application,  the  two 
papers  must  be  construed  together.  But. 
even  If  the  two  papers,  taken  together,  could 
be  construed  as  contended  for  by  the  defend- 
ants, the  note  and  guaranty  are  in  such  form, 
and  so  signed,  as  to  show  that  the  condition 
as  to  the  joining  of  the  persons  named  as 
guarantors  had  been  changed.  It  appears 
upon  the  face  of  the  note  that  others  than 
those  named  in  the  application  had  joined  in 
the  guaranty,  and  this  fact  authorized  the 
plaintiff  to  assume  that,  so  far  as  the  guar- 
anty provided  for  in  the  application  was  con- 
fined to  certain  persons,  Its  terms  had  been 
changed  before  the  execution  of  the  note. 
For  any  or  all  of  these  reasons  the  lower 
court  correctly  found  that  there  was  nothing 
in  the  case  which  would  authorize  the  jury 
to  find  that  the  plaintiff*  had  any  knowledge 
of  any  understanding  among  the  guarantors 
which  would  change  the  contract  as  it  appear- 
ed upon  the  face  of  the  note. 

The  plaintiff  sought  to  recover,  in  addition 
to  the  interest  due,  the  sum  of  $200  as  attor- 
ney's fees,  and  has  appealed  from  the  ruling 
of  the  court  which  refused  to  include  such 
sum  in  the  judgment.  By  the  terms  of  the 
note  such  sum  as  attorney's  fees  was  to  be 
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paid  in  case  stilt  was  Instituted  to  collect  the 
note,  or  any  portion  thereof.  Is  an  install- 
ment of  interest  upon  which  suit  may  be 
brought  before  the  maturity  of  the  note  a 
portion  thereof,  within  the  meaning  of  this 
provision?  The  answer  to  this  question  must 
depend  upon  the  fact  as  to  whether  or  not 
this  sum  was  to  be  paid  more  than  once.  If 
it  was  not,  it  could  only  be  collected  after  the 
note  had  been  dishonored,  so  that  it  would 
not  pass  to  an  Innocent  holder  without  bur- 
dens. Until  such  dishonor,  an  innocent  pur- 
chaser would  take  with  the  note  the  right, 
apparent  upon  Its  face,  to  recover  the  attor- 
ney's fee  in  case  of  suit  Hence,  until  dis- 
honor, no  attorney's  fee  could  be  collected 
without  the  risk  of  subjecting  the  maker  to 
the  payment  of  such  fee  more  than  once. 
That  nonpayment  of  an  installment  of  inter- 
est does  not  dishonor  a  note  is  conceded. 
Was  it  the  intention  of  the  parties  to  provide 
that  this  $200  should  be  paid  more  than  once? 
In  our  opinion,  It  was  not  If  we  should  hold 
that  it  could  be  collected  more  than  once,  it 
would  necessarily  follow  that  it  could  be  col- 
lected many  times.  The  parties  could  not 
have  Intended  that  such  a  possible  burden 
should  be  placed  upon  the  maker  of  the  note. 
The  judgment  will  be  in  all  things  affirmed. 
Neither  party  will  recover  costs  of  this  court 

SCOTT,  ANDERS,  DUNBAR,  and  GOR- 
DON, JJ.,  concur. 


01  Wash.  712) 

WHITE  v.  MUZZY  et  a!. 
(Supreme  Court  of  Washington.  Jan.  26, 1895.) 

Appeal  from  superior  court,  Spokane  county; 
James  Z.. Moore,  Judge. 

Action  by  Hamilton  S.  White  against  H.  N. 
Muzzy  ana  others,  as  guarantors  of  a  note,  to 
recover  an  installment  of  interest.  The  court 
directed  judgment  for  plaintiff,  without  the  at- 
torney's fee  stipulated  for  in  the  note.  Both 
parties  appeal.  Affirmed. 

Samuel  R.  Stern,  for  appellant. 

HOYT,  C.  J.  This  case  presents  the  same 
question  as  that  of  Merrill  v.  Muzzy  (just  de- 
cided), 39  Pac.  277;  and  from  what  was  said  in 
that  case  it  follows  that  the  judgment  herein 
must  be  in  all  things  affirmed,  and  that  neither 
party  will  recover  costs  of  this  court. 

SCOTT,  DUNBAR,  ANDERS,  and  GOR- 
DON, JJ.,  concur. 


(11  Wash.  85) 

COLTON  MERCANTILE  CO  v.  DUFF 
(DUFF;  Intervener). 
(Supreme  Court  of  Washington.   Feb.  1,  1895.) 

Review  on  APPEAR  —  Statement  or  Facts— Ab- 
sence of—  Sufficiency  or  Pleading- 
How  Questioned. 

The  sufficiency  of  a  pleading  will  not  be 
considered  on  appeal  unless  appellant  raises  the 
question  In  his  brief. 

Appeal  from  superior  court,  Whitman 
county;  B.  H.  Sullivan,  Judge. 


Action  by  the  Colton  Mercantile  Company 
against  Luella  Duff  to  foreclose  a  chattel 
mortgage.  R.  H.  Duff  Intervened.  Judg- 
ment was  rendered  for  plaintiff,  and  defend- 
ant and  Intervener  appeal.  Affirmed. 

James  W.  Reld,  for  appellants.  Chad- 
wick  &  Fullerton,  for  respondent 

HOYT,  O.  J.  Upon  the  hearing,  the  pur- 
ported statement  of  facts  was  stricken  from 
the  record,  leaving  for  our  consideration 
only  the  question  of  the  sufficiency  of  the 
pleadings.  It  Is  claimed  on  the  part  of  ap- 
pellants that  they  have  raised  the  question 
of  the  sufficiency  of  the  complaint  in  their 
brief,  but  we  are  unable  to  find  anything 
therein  which  sufficiently  challenges  the 
complaint  to  authorize  us  to  enter  into  an 
investigation  as  to  its  sufficiency.  See  Fran- 
Cloli  v.  Brue,  4  Wash.  124,  29  Pac.  928.  The 
judgment  will  be  affirmed. 

SCOTT,  ANDERS,  DUNBAR,  and  GOR- 
DON, JJ.,  concur. 


(•  Wash.  428) 
SEARS  v.  WILLIAMS  et  at 
(Supreme  Court  of  Washington.  July  19, 1894.) 

ClTT  CONTKACTOR'8  BOND. 

An  action  on  a  contractor's  bond,  given 
to  a  city  under  Gen.  St.  §  2415.  will  lie  in  favor 
of  one  not  a  party  to  it,  and  who,  at  the  time  of 
its  execution,  had  no  relation  to  the  subject- 
matter,  the  work  being  street  grading.  Per 
Dunbar,  C.  J.,  dissenting. 

For  majority  opinion,  see  37  Pac.  665. 

DUNBAR,  C.  J.  (dissenting).  I  am  unable 
to  agree  with  the  conclusion  reached  by  the 
majority  In  this  case.  The  legality  of  this 
bond  is  recited  in  the  bond,  and  the  sureties 
are  estopped  to  deny  the  facts  recited  in  their 
obligation,  whether  the  facts  be  true  or  false. 
Brandt  Sur.  (2d  Ed.)  §  42.  Again,  this  bond 
was  voluntarily  given.  That  being  true,  if 
there  was  no  legal  violation  in  giving  it  the 
sureties  are  estopped  from  denying  its  bene- 
fits to  those  who  rely  upon  it  "Actions  are 
sustained  on  bonds  not  required  by  law,  when 
executed  voluntarily."  1  DHL  Mun.  Corp. 
(4th  Ed.)  S  216.  "In  such  case,"  says  that 
authority,  "the  obligor  voluntarily  agrees  to 
make  the  obligee  named  a  trustee  for  the  per- 
son interested  in  the  due  performance  of  the 
conditions."  In  Montviile  v.  Haughton,  7 
Conn.  543,  such  bond  was  sustained,  and  the 
court,  In  that  case,  said:  "The  collector  is 
not  required  to  give  a  bond,  nor  are  the  se- 
lectmen authorized  to  take  such  a  bond. 
There  is,  Indeed,  no  law  directing  that  a  bond 
shall  be  taken  in  such  case,  nor  Is  there  any 
law  against  it  It  Is  not  illegal  In  Its  nature, 
nor  founded  upon  any  illegal  consideration." 
And  so  in  the  case  at  bar;  the  bondsmen 
were  made  the  trustees  of  the  city  for  the  ben- 
efit of  those  dealing  with  It  under  this  con 
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tract.  It  la  asserted  by  the  majority  that 
though  the  rule  in  regard  to  the  voluntary 
bond,  which  is  now  certainly  the  established 
law  of  the  country,  might  obtain,  so  far  as 
the  parties  to  the  bond  are  concerned,  it  can- 
not be  enforced  in  favor  of  the  respondent, 
who  is  in  no  sense  a  party  thereto.  I  see  no 
reason  why  this  distinction  should  be  made. 
If  it  could  be  enforced  by  the  city,  there  being 
no  such  statutory  bond  provided  for,  on  the 
ground  of  estoppel,  the  same  reason  ought  to 
prevail  for  enforcing  it  in  the  Interest  of  out- 
side parties,  who  relied  upon  the  conditions 
of  the  bond  entered  into  in  making  their  con- 
tracts. There  is  no  reason,  in  justice,  that  I 
can  perceive,  for  the  distinction;  and  techni- 
calities, the  enforcement  of  which  serves  to 
defeat  substantial  justice,  ought  to  be  disre- 
garded. I  think  there  is  nothing  in  the 
formal  objection  to  the  bond.  The  judgment, 
in  my  opinion,  should  be  affirmed. 


(2  Okl.  6*0) 

HAGAR  v.  WIKOFF. 
(Supreme  Court  of  Oklahoma.   Feb.  16,  1895.) 
Public  Lands— Town  Sites— Estoppel  to  Deny 
Landlord's  Title— Rights  op  Grantee 
—Opening  Depadlt. 

1.  Where  public  lands  are  settled  upon  for 
town-site  purposes,  one  who  improves  a  lot. 
by  erecting  a  building  thereon,  for  purposes  of 
trade,  business,  or  residence,  is  an  occupant,  as 
contemplated  by  act  of  congress  approved  May 
14,  1890,  relating  to  town  sites  in  Oklahoma, 
and  is  entitled  to  a  conveyance  from  the  town- 
site  trustees,  although  he  may  have  never  per- 
sonally resided  upon  said  lot,  or  in  the  town  or 
territory,  in  the  absence  of  any  superior  right. 

2.  A  person  who  goes  into  possession  of  a 
town  lot  upon  public  iands,  as  a  tenant  of  one 
who  has  improved  the  lot  by  erecting  a  building 
thereon,  will  not  be  heard  to  assert  a  claim  ad- 
verse to  his  landlord,  by  reason  of  occupancy, 
settlement,  or  improvement,  until  he  shall  have 
vacated  the  premises  and  surrendered  possession 
to  his  landlord. 

3.  The  doctrine  of  estoppel  applies  between 
landlord  and  tenant,  and  does  not  depend  up- 
on the  validity  of  the  landlord's  title. 

4.  When  a  married  woman  rents  a  house 
and  lot,  and  enters  into  possession  of  it  with  her 
■husband,  who  resides  with  her,  and  he  does  not 
at  once  dissent  and  repudiate  the  contract  the 
lease  inures  to  his  benefit,  and  he  becomes  a 
tenant  of  the  lessor. 

5.  The  interest  in  a  town  lot  on  public 
lands  acquired  by  occupancy  may  be  trans- 
ferred and  conveyed,  and  the  grantee  will  suc- 
ceed to  all  the  rights  of  the  occupant,  as  against 
one  who  holds  as  a  tenant  of  the  grantor. 

«.  The  question  of  permitting  a  defendant 
to  plead  after  default  is  discretionary  with  the 
trial  court,  and  its  action  will  not  be  reversed, 
unless  it  appears  that  such  discretion  has  been 
abused,  to  the  manifest  injury  of  the  party 
complaining. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Payne  county; 
Frank  Dale,  Judge. 

Action  by  W.  C.  Hagar  against  Frank  J. 
Wlkoff.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

The  town  of  Stillwater  was  settled  soon 
after  the  opening  of  Oklahoma,  in  1889,  and 
at  a  time  when  there  was  no  law  In  force  in 


the  territory  to  carry  Into  effect  any  rights 
acquired  under  section  2387,  Rev.  St.  U.  S. 
At  the  settlement  of  the  town  site  one 
Berkey  was  a  claimant  of  lot  14,  in  block  42, 
the  lot  In  controversy,  and  about  10  days 
after  the  settlement  of  the  town  site  erected 
a  frame  building  on  the  lot,  which  was  rent- 
ed to  the  provisional  government  of  Still- 
water, and  used  by  the  officers,  during  the 
summer  of  1890,  as  a  clerk's  office  and  coun- 
cil chamber.  Berkey  left  the  town  about  30 
days  after  the  town  was  opened,  and  trans- 
ferred his  interest  in  said  lot  to  James  M. 
Stafford,  who  became  the  owner  of  the  build- 
ing thereon.  Stafford  placed  the  property  In 
the  custody  of  Wlkoff,  the  defendant  In  this 
case,  as  his  agent.  In  November,  1889, 
Wikoff,  as  agent  for  Stafford,  rented  the 
property  to  Mrs.  Hagar,  the  wife  of  the 
plaintiff;  and  the  plaintiff  and  his  wife  went 
into  possession  of  the  premises  under  said 
leasing,  and  did  business  and  resided  in  the 
house  on  said  lot,  and  paid  rent  therefor  to 
Wikoff,  until  the  1st  of  July,  1890,  at  which 
time  they  ceased  to  pay  rent,  and  Hagar 
placed  a  tent  on  the  lot,  and  took  up  his  resi- 
dence In  the  tent,  and  afterwards  erected  a 
building  on  the  lot,  and  began  asserting  a 
claim  to  said  lot  by  reason  of  his  possession 
and  actual  occupancy.  Hagar  and  wife, 
from  the  time  they  went  Into  possession  un- 
der the  lease  from  Stafford,  remained  contin- 
uously in  possession  until  the  time  of  trial. 
Before  the  town  site  was  entered  at  the 
United  States  land  office,  Stafford  sold  and 
transferred  his  interest  In  the  property  to  the 
defendant,  Wikoff,  who  succeeded  to  his 
rights  In  the  property  on  May  14,  1890.  The 
lot  was  In  the  business  part  of  the  town,  and 
was  located  for  a  business  lot.  Stafford  nev- 
er resided  In  the  town  of  Stillwater  at  any 
time,  and  Berkey  remained  there  about  a 
month,  when  he  returned  to  his  former 
home.  The  town  was  afterwards  proved  up 
by  a  board  of  trustees  appointed  by  the  sec- 
retary of  the  Interior,  under  the  provisions  of 
the  act  of  congress  approved  May  14,  1890, 
relating  to  town  sites  in  Oklahoma.  Both 
Hagar  and  Wlkoff  filed  applications  with 
said  trustees  for  the  lot  In  controversy.  A 
hearing  was  had  before  the  board,  and  the 
lot  awarded  to  Wikoff.  From  their  decision 
Hagar  appealed  to  the  commissioner  of  the 
general  land  office,  but  subsequently  dis- 
missed his  appeal,  and  directed  a  deed  to  is- 
sue to  Wikoff.  The  title  was  conveyed  to 
Wlkoff  by  the  trustees,  and  he  still  held  the 
title  at  the  time  of  the  bringing  of  this  ac- 
tion. The  plaintiff,  Hagar,  brings  this  ac- 
tion to  enjoin  the  defendant,  Wikoff,  from 
disturbing  his  possession  and  to  quiet  title. 
Wikoff  answers  in  several  counts.  He  pleads 
a  general  denial;  ownership  of  the  property, 
and  refusal  of  the  plaintiff  to  vacate;  that 
plaintiff  entered  as  tenant  of  defendant's 
grantor,  and  lias  never  surrendered;  and 
also  a  cross  bill  alleging  title  in  defendant, 
the  adverse  occupancy  of  plaintiff,  and  pray- 
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Jug  for  possession,  damages,  and  a  decree 
quieting  his  title.  The  reply  is  very  volu- 
minous, and,  when  stripped  of  its  redundant 
and  superfluous  matter,  amounts  to  little 
more  than  a  general  denial.  Trial  was  had 
by  the  court.  Finding  and  judgment  for  de- 
fendant on  his  cross  petition.  Plaintiff  ap- 
peals. 

•  Geo.  P.  Uhl,  for  appellant  Hunt  &  Work- 
man, for  appellee. 

BURFORD,  J.  The  first  contention  of 
plaintiff  in  error  is  that  the  trial  court  erred 
in  permitting  the  defendant  to  plead  after 
default.  The  court  granted  defendant  leave 
to  plead  after  a  hearing  upon  his  application, 
in  which  numerous  affidavits  were  presented 
on  each  side.  This  was  purely  a  discretion- 
ary matter  in  the  trial  court,  and,  unless  it 
appears  that  the  court  has  abused  its  dis- 
cretion to  the  manifest  injury  of  the  party 
complaining,  the  appellate  court  will  not  in- 
terfere. We  find  nothing  in  this  ruling  to 
show  any  abuse  in  discretion.  It  is  next 
contended  that  the  court  erred  in  overruling 
plaintiff's  motion  for  continuance  on  account 
of  absent  testimony.  Under  our  view  of  the 
law  in  this  case,  the  testimony  was  not  ma- 
terial, and  there  was  no  error  in  overruling 
the  motion.  In  any  event,  an  affidavit  for 
continuance  of  a  cause  on  account  of  absent 
testimony  should  set  out  the  facts  expected 
to  be  proved  with  such  definiteness  and  cer- 
tainty that  the  adverse  party  may,  if  he  de- 
sires, admit  that  the  witnesses  would  so 
testify  if  present,  and  thus  avoid  the  delay 
of  a  continuance.  The  application  In  this 
case  would  not  stand  the  test  of  such  a  rule. 

The  plaintiff  in  this  case  Is  in  no  position  to 
ask  relief  from  a  court  of  equity.  The  plead- 
ings and  evidence  show  that,  at  the  time  he 
went  into  possession  of  the  lot  in  dispute, 
there  was  a  building  on  the  lot  belonging  to 
another  claimant,  and  that  he  went  Into  pos- 
session under  a  contract  of  rental  which  his 
wife  had  made,  and  that  he  lived  with  her 
in  the  house,  as  one  family,  while  she  was 
paying  the  rent,  and  that  he  sought,  by  a 
trick  and  undue  advantage,  to  convert  the 
possession  thus  acquired  into  a  right  of  oc- 
cupancy under  the  town-site  laws,  and  to 
defeat  the  title  of  the  person  under  whom  he 
was  occupying.  Equity  will  not  aid  a  per- 
son who  cannot  show  clean  hands  and  a  right 
based  upon  acts  that  good  conscience  will 
approve.  There  is  no  better  settled  principle 
of  law  than  that  a  tenant  is  estopped  from 
disputing  the  title  of  his  landlord.  The  su- 
preme court  of  the  United  States  In  Willison 
v.  Watklns,  3  Pet  43,  said:  "It  Is  an  un- 
doubted principle  of  law,  fully  recognized 
by  this  court,  that  a  tenant  cannot  dispute 
the  title  of  his  landlord  either  by  setting  up 
a  title  In  himself  or  a  third  person,  during 
the  existence  of  the  lease  or  tenancy.  The 
principle  of  estoppel  applies  to  the  relation 
between  them,  and  operates  In  Its  full  force 
to  prevent  a  tenant  from  violating  that  con- 


tract by  which  he  obtained  and  holds  pos- 
session. He  cannot  change  the  character  of 
the  tenure  by  his  own  acts,  merely,  so  as 
to  enable  himself  to  hold  against  his  land- 
lord, who  reposes  under  the  security  of  the 
tenancy,  believing  the  possession  of  the  ten- 
ant to  be  his  own,  held  under  his  title,  and 
ready  to  be  surrendered  on  Its  termination  by 
the  lapse  of  time  or  demand  of  possession. 
The  same  principle  applies  to  mortgagor  and 
mortgagee,  trustee  and  cestui  que  trust,  and 
generally  to  all  cases  where  one  man  obtains 
possession  of  real  estate  belonging  to  an- 
other by  a  recognition  of  his  title.  On  all 
these  subjects  the  law  is  too  well  settled  to 
require  illustration,  or  reasoning  or  admit  of 
a  doubt"  Chief  Justice  Marshall  in  Blight's 
Lessee  v.  Rochester,  7  Wheat.  535,  speaking 
of  the  principle  of  estoppel  in  this  class  of 
cases,  said:  "This  principle  originates  in  the 
relation  between  lessor  and  lessee,  and,  so 
far  as  respects  them,  is  well  established  and 
ought  to  be  maintained.  The  title  of  the 
lessee  is  In  fact  the  title  of  the  lessor.  He 
comes  in  by  virtue  of  it  holds  by  virtue  of  it 
and  rests  upon  it  to  maintain  and  justify 
his  possession.  He  professes  to  have  no  in- 
dependent right  in  himself,  and  it  is  a  part 
of  the  very  essence  of  the  contract  under 
which  he  claims  that  the  paramount  owner- 
ship of  the  lessor  shall  be  acknowledged  dur- 
ing the  continuance  of  the  lease,  and  that 
possession  shall  be  surrendered  at  its  expira- 
tion. He  cannot  be  allowed  to  controvert  the 
title  of  the  lessor  without  disparaging  his 
own,  and  he  cannot  set  up  the  title  of  an- 
other without  violating  that  contract  by 
which  he  obtained  and  holds  possession,  and 
breaking  that  faith  which  he  has  pledged,  and 
the  obligation  of  which  is  still  continuing 
and  in  full  operation."  The  estoppel  does  not 
depend  upon  the  validity  of  the  landlord's 
title.  Goode  v.  Gajnes,  145  U.  S.  l4l,  12  Sup. 
Ct  839.  A  tenant  in  possession  cannot  even 
after  the  expiration  of  his'  lease,  deny  his 
landlord's  title,  or  set  up  a  paramount  out- 
standing title,  without  first  actually,  openly, 
and  in  good  faith  surrendering  possession. 
Bigelow,  Estop.  520.  And  before  one  who 
obtains  possession  under  a  lease  or  by  virtue 
of  a  tenancy  can  maintain  an  action  to  as- 
sert a  title,  either  in  a  court  of  law  or  In 
equity,  he  must  be  out  of  possession.  Peyton 
v.  Stith,  5  Pet.  485.  A  person  in  possession 
of  land,  who  obtained  bis  possession  by  rent- 
ing from  one  who  claims  the  land  leased,  is 
estopped  from  asserting  that  the  person  from 
whom  he  leased  or  rented  same  was  but  a 
trustee  of  the  land  for  him.  Lucas  v.  Brooks, 
18  Wall.  436. 

The  plaintiff  seeks  to  avoid  the  principle 
of  estoppel  by  claiming  that  his  wife  rented 
the  lot  in  dispute  without  his  consent  and 
that  after  he  had  occupied  the  lot  with  her 
for  a  period  of  about  six  months,  he  erected 
a  tent  and  building  on  the  lot,  and  occupied 
his  own  building.  This  Is  not  sufficient  to  ex- 
cuse him  from  the  operation  of  the  rule  of 


Digitized  by 


OkL) 


HAGAR  v. 


WIKOFF. 


283 


estoppel.  It  is  conceded  that  his  wife  rented 
the  property,  took  possession  under  her  con- 
tract of  rental,  and  paid  the  rent,  and  that 
he  resided  with  her.  The  payment  of  rent 
establishes  the  relation  of  landlord  and  ten- 
ant Blgelow,  Estop.  520.  If  a  wife  leases  or 
rents  real  estate,  and  the  husband  does  not 
at  the  time,  in  some  manner,  express  his  dis- 
sent or  repudiate  the  transaction,  the  lease 
Inures  to  his  benefit,  and  he  becomes  a  ten- 
ant of  the  lessor.  Lucas  v.  Brooks,  18  Wall. 
436.  Hagar  made  no  effort  to  repudiate  his 
wife's  contract  of  rental  at  the  time,  but 
went  into  possession  with  her  under  the  con- 
tract of  rental,  and  appropriated  the  benefits 
of  her  contract  He  never  sought  to  avoid 
the  wife's  contract  until  after  they  had  been 
In  possession  for  some  time,  paying  rent, 
and  he  conceived  the  idea  of  acquiring  title 
to  the  lot  by  reason  of  his  occupancy.  Hav- 
'  ing  gone  into  possession  of  the  lot  under  the 
contract  to  pay  rent,  and  having  actually  ac- 
knowledged an  Interest  in  the  property  in 
favor  of  another  by  the  payment  of  rent  he 
cannot  be  heard  to  say  that  he  occupied  the 
lot  himself,  unless  he  had  openly  and  in  good 
faith  surrendered  possession  to  the  person 
from  which  he  obtained  possession.  His  oc- 
cupancy was  the  occupancy  of  the  person 
from  whom  he  procured  possession.  What 
improvements  he  made  thereon,  in  the  ab- 
sence of  any  agreement  became  the  improve- 
ments of  his  landlord,  and  all  the  time  he 
was  occupying  the  lot  his  landlord  was  in 
actual  occupancy  through  him,  and  the  pol- 
icy of  the  law,  good  conscience,  and  morals 
will  not  permit  him  to  say  that  it  was  his 
occupancy.  If  he  desired  to  assert  a  claim 
to  the  lot  before  the  town-site  board,  he  should 
have  in  good 'faith  vacated  the  lot,  notified 
•his  landlord  or  the  person  who  gave  him  per- 
mission to  occupy,  and  made  his  entry  upon 
the  lot  as  an  adverse  claimant. 

There  is  no  principle  of  law  or  in  equity 
that  will  now  permit  him  to  assert  a  title  to 
the  lot  in  question.  It  is  contended  by  plain- 
tiff that  the  pleadings  do  not  disclose  the 
qualifications  of  Wikoff  or  his  grantors  to 
take  and  hold  public  land  In  Oklahoma. 
This  question  was  settled  by  the  town-site 
board  when  they  awarded  the  title  to  Wikoff. 
Before  the  board  could  award  him  a  deed,  It 
was  necessary  that  they  should  find  that  he 
was  qualified  to  acquire  title,  and  this  finding 
Is  conclusive  until  set  aside  for  fraud,  Im- 
position, or  mistake,  and  cannot  be  ques- 
tioned In  this  manner.  The  first  settler,  Ber- 
key,  acquired  an  interest  in  the  lot  by  his 
settlement  and  occupancy.  The  erection  of 
a  building  on  the  lot  constituted  him  an  oc- 
cupant >and  i?ave  him  such  an  interest  as  he 
might  sell,  assign,  or  transfer,  and  so  of  the 
transfer  from  Stafford  to  Wikoff.  The  su- 
preme court  of  the  United  States  has  recog- 
nized this  right  and  affirmed  the  principle 
that  an  occupant  of  a  town  lot  under  the 
town-site  laws  of  the  United  States  may 
transfer  or  convey  his  Interest  or  right  and 


a  nonresident  may,  by  purchase  from  an  oc- 
cupant, acquire  such  a  right  to  the  occu- 
pancy as  will  entitle  him  to  a  judgment  for 
a  conveyance,  Strlngfellow  v.  Cain,  99  U.  S. 
615;  Bussey  v.  Smith,  99  U.  S.  20. 

Counsel  for  plaintiff  in  error  cites  a  number 
of  authorities  supporting  the  principle  that 
the  act  of  congress  creates  the  trust  In  favor 
of  those  who  at  the  time  the  entry  was  made 
were  occupants,  or  entitled  to  the  occupancy. 
This  is  evidently  the  correct  rule  of  law,  but 
it  cannot  avail  the  plaintiff  in  error  here, 
for  the  reason,  as  we  have  stated,  that  his 
occupancy  Inured  to  the  benefit  of  his  land- 
lord, and  was  the  occupancy  of  Wikoff.  Coun- 
sel for  plaintiff  seem  to  have  proceeded  upon 
the  theory  that  Stafford  never  having  re- 
sided upon  the  town  site,  he  could  acquire  no 
interest  therein.  This  is  not  the  law..  The 
lands  settled  for  town-site  purposes  are  to 
be  entered  for  the  use  and  benefit  of  the  oc- 
cupants thereon.  Occupancy  may  consist  of 
either  residence,  personal  occupancy,  or  Im- 
provement One  who  erects,  or  causes  at 
his  expense  to  be  erected,  upon  a  town  lot, 
a  building  for  the  purpose  of  trade  and  busi- 
ness or  residence  is  an  "occupant,"  as  con- 
templated by  the  act  of  congress  approved 
May  14, 1890,  although  he  has  never  resided 
In  the  town.  This  act  was  passed  for  the 
benefit  of  the  occupants  of  town  sites  settled 
In  Oklahoma,  In  order  that  they  might  pro- 
cure title  to  the  lots  upon  which  they  had 
made  settlement,  and  not  forfeit  their  set- 
tlement or  their  improvements.  The  supreme 
court  of  the  United  States  In  Rector  v.  Gib- 
bon, 111  U.  S.  276,  4  Sup.  Ct.  605,  In  speaking 
of  this  same  question,  said:  "Parties  suc- 
ceeding by  operation  of  law  or  by  conveyance 
to  the  possession  of  such  claimants  or  occu- 
pants would  succeed  also  to  their  rights.  But 
lessees  under  a  claimant  or  occupant  hold- 
ing the  property  for  him,  and  bound  by  their 
stipulation  to  surrender  Jt  on  the  termina- 
tion of  their  lease,  stand  in  no  better  position 
to  claim  an  adverse  and  paramount  right  of 
purchase.  Their  possession  Is  In  law  his  pos- 
session. The  contract  of  lease  Implies,  not 
only  a  recognition  of  his  title,  but  a  promise 
to  surrender  the  possession  to  him  on  the  ter- 
mination of  the  lease.  They,  therefore,  while 
retaining  possession,  are  estopped  to  deny 
his  rights.  Blight's  Lessee  v.  Rochester,  7 
Wheat.  534.  This  rule  extends  to  every  per- 
son who  enters  under  lessees  with  knowl- 
edge of  the  terms  of  the  lease,  whether  by 
operation  of  law  or  by  purchase  and  assign- 
ment The  lessees  In  this  case,  and  those 
deriving  their  interest  under  them,  could, 
therefore,  claim  nothing  against  the  plaintiff 
by  virtue  either  of  their  possession,  for  it  is 
in  law  his  possession,  or  of  their  improve- 
ments, for  they  were  in  law  his  improve- 
ments, and  entitled  him  to  all  the  benefits 
they  conferred,  whether  by  pre-emption  or 
otherwise.  Whatever  the  lessees  and  those 
under  them  did,  by  way. of  improvement  on 
the  leased  premises,  inured  to  his  benefit  as 
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absolutely  and  effectually  as  though  done 
by  himself."  It  takes  more  than  people  to 
make  a  town.  There  must  be  business  and 
residence  bouses,  and  there  must  be  business 
men  and  business,  and  one  who  invests  his 
capital  in  the  improvement  of  a  town  lot,  by 
constructing  a  building  thereon,  is  as  much, 
an  occupant  under  the  town-site  laws  of  the' 
United  States  as  the  one  who  puts  up  a  tent 
and  personally  occupies  it  The  plaintiff  was 
in  no  position  to  seek  the  aid  of  a  court  of 
equity,  having  acquired  his  possession 
through  his  wife,  who  was  a  tenant.  He  was 
violating  a  plain  principle  of  law  when  he 
attempted,  while  so  in  possession,  to  defeat 
the  title  of  his  landlord  or  his  grantee;  and 
those  who  seek  a  right  by  violating  the  law 
cannot  secure  the  aid  of  equity,  and  hence 
he  was  not  entitled  to  an  injunction.  The 
judgment  of  the  court  was  right,  and  the 
pleadings  would  sustain  the  same  without 
any  proof.  The  defendant  has  assigned  cross 
errors  based  on  the  refusal  of  the  court  to 
permit  him  to  prove  the  amount  of  his  dam- 
ages. The  defendant  made  no  motion  for  a 
pew  trial.  If  It  was  error,  It  should  have 
been  presented  to  the  trial  court  by  motion 
for  a  new  trial.  The  question  is  not  before 
this  court,  and  will  not  be  considered.  The 
judgment  is  In  all  things  affirmed. 

DALE,  C.  J.,  did  not  sit  in  this  case,  having 
presided  below. 


(2  Okl.  606) 

In  re  SHOEMAKER. 

(Supreme  Court  of  Oklahoma.   Feb.  16,  1895.) 

Bail  Pending  Appeal— Conviction  of  M order 
—Repeal  of  Statcte. 

1.  Under  an  act  of  the  legislature  of  this 
territory  approved  February  2,  1893,  a  defend- 
ant who  has  been  convicted  of  murder  and  sen- 
tenced to  life  imprisonment  is  not  entitled  to 
bail  pending  appeal. 

2.  Where  a  remedy  depends  purely  upon  a 
statute  giving  the  same,  the  repeal  of  the  law 
pending  an  action  puts  an  end  to  the  right, 
even  as  to  a  pending  proceeding. 

(Syllabus  by  the  Court) 

Application  by  Henry  M.  Shoemaker  for 
writ  of  habeas  corpus. 

Gardner  &  Risley,  for  petitioner.  C.  A. 
Galbralth,  Atty.  Gen.,  for  the  Territory. 

BIERER,  J.  This  is  a  habeas  corpus  pro- 
ceeding Instituted  In  this  court  for  the  pur- 
pose of  procuring  bail  and  a  stay  of  execu- 
tion pending  an  appeal  from  a  judgment 
against  the  petitioner,  Henry  M.  Shoemaker, 
which  judgment  Is  that  he  is  guilty  of  mur- 
der, and  for  which  he  was  sentenced  to  im- 
prisonment in  the  penitentiary  for  life.  The 
petitioner  claims  that  under  our  statutes,  the 
jury  having  fixed  his  punishment  at  impris- 
onment for  life  Instead  of  death,  he  Is. en- 
titled to  bail  pending  his  appeal  to  the  su- 
preme court.  It  Is  uunecessary  now  to  place 
a  construction  upon  the  conflicting  provi- 
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sions  of  the  Oklahoma  statutes  which  were 
In  force  at  the  time  ihis  case  was  tried,  and 
at  the  time  this  application  for  bail  was  pre- 
sented to  this  court;  for  an  act  passed  by 
the  legislature  now  in  session,  and  approved 
by  the  governor  on  February  2,  1895,  leaves 
no  doubt  upon  the  question  that  where  a 
conviction  has  been  had,  and  the  punishment 
fixed  at  life  imprisonment  the  defendant  is 
not  entitled  to  ball  pending  an  appeal  to  the 
supreme  court  Section  1  of  the  act  referred 
to  reads  as  follows: 

"Section  1.  That  section  5501  of  the  Stat- 
utes of  Oklahoma  be,  and  the  same  is  here- 
by, repealed,  and  the  following  be  enacted  In 
lieu  thereof:  Sec.  5501.  After  conviction  of 
a  crime  or  public  offense,  not  punishable  bj 
death  or  incarceration  for  life  in  the  terri- 
torial prison,  a  defendant  who  sues  out  a 
writ  of  error  for  revision  of  the  Judgment  or 
takes  an'  appeal  from  the  judgment  rendered 
against  him,  shall,  on  furnishing  bond,  be  ad- 
mitted to  bail  as  provided  by  section  5324  of 
the  Statutes  of  Oklahoma.  The  court  when 
passing  sentence  shall  fix  a  reasonable  time 
within  which  ball  may  be  given,  and  the  ap- 
peal or  writ  of  error  taken,  and  shall  dur- 
ing that  time  hold  the  defendant  In  custody. 
If  ball  be  not  given  in  the  time  fixed,  the 
judgment  of  the  court  shall  be  carried  Into 
execution.  All  defendants  heretofore  con- 
victed, and  who  have  appealed  or  have  writs 
of  error  now  pending  for  the  review  of  the 
judgment  against  them,  or  who  may  here- 
after so  appeal  under  this  act  shall  be  en- 
titled to  the  benefit  of  this  act;  and  If  bail 
be  not  now  fixed,  the  court  shall  fix  the  bail 
as  In  section  5324  provided,  and  on  giving 
bail,  the  defendant  shall  be  released  pending 
bis -appeal.  If  the  .  bail  fixed  be  excessive, 
the  defendant  shall,  by  habeas  corpus  pro- 
ceedings, have  the  right  to  have  the  same 
fixed  by  the  supreme  court,  or  If  court  be  not 
in  session,  then  by  some  judge  or  justice  of 
the  supreme  court  other  than  the  judge  who 
fixed  the  bail." 

There  is  no  saving  clause  In  this  act  of  any 
rights  which  may  have  existed  in  a  murder 
case,  and  whatever  they  were  we  do  not 
now  determine,  under  sections  5501  or  5324, 
which  are  the  principal  ones  out  of  which 
the  dispute  between  the  territory  and  the 
defendant  on  this  matter  arose.  The  right 
of  bail  after  conviction  is  purely  statutory, 
and  would  not  exist  in  the  absence  of  the 
statute;  and,  If  the  right  ever  did  exist  In 
the  petitioner  to  have  ball  after  conviction, 
it  certainly  does  not  exist  now,  for  the  re- 
peal of  the  statute  would  certainly  take  It 
away,  even  as  to  a  pending  case.  Gilleland 
v.  Schuyler,  9  Kan.  569.  In  the  case  cited 
the  supreme  court  of  Kansas,  by  Justice 
Brewer,  said:  "It  will  not  be  denied  that 
the  ordinary  effect  of  the  repeal  of  a  statute 
Is  to  put  an  end  to  all  proceedings  under  it 
then  pending  and  undetermined."  The  ap- 
plication of  the  petitioner  Is  denied.  AU  the 
justices  concurring. 
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HAGGIN  t.  LORENZ  et  al. 
(Supreme  Court  of  Montana.   Feb.  11,  1895.) 
Ejectment—  Description— Amendment  after 
Default  Judgment. 

1.  In  ejectment,  where  the  general  descrip- 
tion in  the  complaint  is  different  from  that  by 
courses  and  distances,  the  latter  controls. 

2.  Where  the  complaint  in  ejectment  does 
not  describe  any  land  in  possession  of  defend- 
ant, after  judgment  thereon  by  default  the  com- 
plaint and  judgment  cannot  be  so  amended  as 
to  describe  land  in  his  possession. 

Appeal  from  district  court.  Deer  Lodge 
county;  Frank  H.  Woody,  Judge. 

Action  by  James  B.  Haggln  against  Wil- 
liam Lorenz  and  others  to  recover  posses- 
sion, of  land.  There  was  a  judgment  by  de- 
fault for  plaintiff,  affirmed  upon  appeal  (13 
Mont.  406.  34  Fac.  607),  and  writ  of  restitu- 
tion thereupon  issued.  From  an  order  deny- 
ing a  motion  to  amend  his  complaint,  the 
judgment,  and  writ  by  properly  describing 
the  premises,  and  from  one  granting  a  mo- 
tion of  defendant  that  he  be  put  back  into 
possession  of  the  premises  from  which  he 
hati  been  ejected  under  the  writ,  plaintiff 
appeals,  ArSrmed. 

This  is  another  appeal  in  the  same  case 
as  that  reported  under  the  above  title  in  13 
Mont.  406,  34  Pac.  607.  On  the  former  ap- 
peal we  refused  to  reverse  the  order  of  the 
district  court  denying  a  motion  to  set  aside 
the  default  of  the  defendant,  and  the  conse- 
quent Judgment  in  favor  of  plaintiff.  For  a 
statement  of  the  case  up  to  the  time  of  the 
remittitur  on  that  appeal,  see  the  above  re- 
port Upon  that  remittitur  being  filed  in  the 
district  court  a  writ  of  restitution  was  is- 
sued, and  defendant  was  thereby  dispossess- 
ed of  certain  premises.  It  was  then  discov- 
ered that  the  complaint  and  judgment  and 
writ  did  not  describe  the  premises  which  de- 
fendant bad  been  possessed  ot\  and  from 
which  the  sheriff  had,  by  the  writ  ejected 
him.  Plaintiff  then  moved  for  leave  to  amend 
his  complaint  and  Judgment  and  writ  and 
defendant  moved  that  the  said  writ  of  res- 
titution be  recalled,  and  that  he  be  put  back 
into  the  possession  of  the  premises  from 
which  he  had  been  ejected  under  the  writ. 
The  plaintiff's  motion  was  denied,  and  the 
defendant's  motion  was  granted.  From  these 
orders  the  plaintiff  appeals. 

The  complaint  sets  up  at  length  facts  by 
reason  of  which  it  is  alleged  that  the  North- 
ern Pacific  Railroad  Company  became  the 
owner  of  section  25,  township  5  N.,  range 
12  W.  The  complaint  then  alleges  the  sale 
and  conveyance  of  said  section  25  by  said 
railroad  company  to  the  plaintiff.  Then  the 
following  allegation  is  made  in  the  com- 
plaint: (11)  "But  plaintiff  says  that  now,  so 
it  is,  the  above-named  defendant,  on  or  about 
the  1st  day  of  September,  A.  D.  1888.  wrong- 
fully and  unlawfully,  without  the  consent  of 
this  .plaintiff,  entered  into  and  upon  that  por- 
tion of  said  southwest  quarter  of  section 
numbered  twenty-five  (25),  more  particular- 


ly described  as  follows,  to  wit:  'Situate  in 
Deer  Lodge  county,  state  of  Montana,  begin- 
ning at  a  point  from  which  a  certain  no- 
tification stake  set  up  on  said  premises  bears 
south,  62  degrees  west,  distant  four  hun- 
dred (400)  feet  (said  notification  stake  is  lor 
cated  N.,  30  degrees  55  minutes  W.,  from 
the  quarter  section  corner,  between  sections 
twenty-five  (25)  and  twenty-six  (26)  in  the 
township  and  range  aforesaid,  and  Is  four- 
teen hundred  and  twenty-four  (1,424)  feet 
distant  ther6from);  thence  N.,  28  degrees 
E.,  700  feet;  thence  S.,  sixty-two  degrees  E., 
800  feet;  thence  S.,  28  degrees  W.,  1,700  feet; 
thence  N.,  62  degrees  W.,  800  feet;  thence 
N.,  28  degrees  E.,  1,000  feet,  to  the  place  of 
beginning,*— and  ousted  this  plaintiff  there- 
from." It  Is  observed  that  the  complaint 
first  states  that  the  land  demanded  is  a  por- 
tion of  the  southwest  quarter  of  said  sec- 
tion 25,  but  the  description  which  follows  by 
metes  and  bounds  or  courses  and  distances, 
instead  of  locating  the  demanded  piece  of 
ground  in  section  25,  in  fact  locates  it  in 
section  26.  This  happens  by  reason  of  the 
bearing  of  the  notification  stake  being  given 
as  from  the  quarter  section  comer  between 
sections  25  and  26,  whereas,  if  it  had  been 
given  as  the  quarter  section  corner  between 
sections  25  and  -36,  the  alleged  demanded 
premises  would  have  been  in  section  25.  The 
complaint  judgment,  and  writ  of  restitution 
were  all  alike  as  to  the  description.  The  fact 
developed  on  the  motion  that  the  defendant 
was  not  in  possession  of  any  portion  of  sec- 
tion 26,  but  was  in  possession  of  a  portion  of 
section  25,  and  that  the  sheriff  had  dispos- 
sessed him  from  section  25.  Then  the  motions 
by  both  plaintiff  and  defendant  were  made, 
as  above  described. 

W.  W.  Dixon,  Wm.  Scallon  and  Geo.  B. 
Winston,  for  appellant  Edward  Scharnik- 
ow,  for  respondents. 

DE  WITT,  J.  (after  stating  the  facts).  The 
facts  set  out  in  the  statement  preceding  this 
opinion  all  appeared  upon  the  hearing  of 
the  motions  by  the  district  court.  It  may 
also  be  conceded  that  it  fully  appeared  that 
all  parties  to  the  litigation  understood  that 
the  same  was  in  reference  to  the  ground  ac- 
tually occupied  by  the  defendant  in  said  sec- 
tion 25;  also  that  it  was  first  discovered  that 
the  complaint  and  judgment  described  ground 
in  section  26  after  the  writ  of  restitution  had 
been  issued.  But  we  are  of  opinion  that 
we  cannot  decide  this  appeal  upon  what  the 
parties  understood  was  the  description  of 
the  premises  in  the  complaint.  We  think  that 
we  should  examine  that  description  as  it  is. 
The  plaintiff  contends  that  the  complaint 
fairly  shows  that  the  ground  described  and 
sought  to  be  recovered  was  in  fact  In  sec- 
tion 25.  This  we  cannot  concede.  The  par- 
cel is  described,  In  the  first  place,  as  a  por- 
tion of  the  southwest  quarter  of  section  25, 
but  the  description  at  once  goes  on  to  say, 
"more  particularly  described  as  follows,  to 
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wit,"  and  then  comes  a  surveyor's  accurate 
and  technical  description  by  courses  in  min- 
utes and  seconds,  and  by  distances  in  feet 
This  description  places  the  ground  wholly 
and  clearly  out  of  section  25,  and  as  wholly 
and  clearly  In  section  26.  Such  particular 
description  as  the  latter  must  control  the 
general  description  which  precedes  it  Lum- 
ber Co.  v.  Davie,  13  Mont  70,  32  Pac.  282; 
Largey  v.  Sedman,  3  Mont  357.  Then  we 
have  this  situation:  The  complaint  and  judg- 
ment and  writ  describe  one  piece  of  land,  and 
the  plaintiff,  after  the  default  of  the  defend- 
ant, wishes  to  amend  these  records  by  insert- 
ing a  description  of  another  piece  of  land. 
This  is  certainly  a  material  amendment.  We 
think  that  we  need  not  stop  to  fortify  this 
statement  by  argument  or  by  authorities. 
The  plaintiff  wishes  to  make  this  material 
amendment  and  still  hold  his  default  against 
the  defendant  When  the  defendant  got  into 
default,  plaintiff  was  asking  possession  of  a 
piece  of  ground  in  section  26.  Now,  by  seek- 
ing to  amend,  plaintiff  wants  a  piece  of 
ground  in  section  25,  and  this  without  an 
opportunity  for  defendant  to  answer.  De- 
fendant had  no  occasion  to  defend  against 
plaintiff's  demands  for  the  land  in  section 
26,  for  defendant  did  not  occupy  or  claim 
any  land  in  section  26.  But  when  plaintiff 
wishes  to  change  his  pleading  and  judgment 
to1  cover  land  in  section  25,  then  the  defend- 
ant is  materially  affected  as  to  a  right  upon 
which  he  has  never  had  an  opportunity  to 
be  heard,  and  as  to  which  he  has  never  de- 
faulted. We  base  this  line  of  reasoning,  of 
course,  upon  our  decision  at  the  commence- 
ment of  this  opinion  that  the  particular  de- 
scription controls  the  general  in  the  com- 
plaint Such  a  material  change  as  this  can- 
not be  made  after  default.  This  court  said 
In  Schuttler  v.  King,  30  Pac.  25  (a  portion 
of  the  decision  in  which  the  whole  court 
agreed),  as  follows:  "It  is  proper  to  note 
also  that  we  think  it  a  dangerous  precedent 
to  allow  any  material  amendment  of  the  com- 
plaint where  default  is  made,  and  enter 
judgment  without  further  service  according 
to  such  amendment.  Code  Civ.  Proc.  88  241, 
245."  See,  also,  Barber  v.  Briscoe,  8  Mont 
214,  19  Pac.  589;  Foster  v.  Wilson,  5  Mont 
53,  2  Pac.  310.  We  are  of  opinion  that  to 
allow  such  an  amendment  as  was  proposed 
to  be  made  in  this  case  would  be  wholly 
wrong.  It  would  open  the  way  to  allowing 
a  plaintiff  to  bring  a  defendant  into  court 
to  answer  one  cause  of  action,  and,  if  he  got 
the  defendant  into  a  default  then  to  prove  a 
wholly  different  cause  of  action  against  him. 
It  is  true,  perhaps,  that  the  matter  of  de- 
scription in  this  case  was  a  clerical  error, 
but  it  was  a  substantial  and  material  one. 
It  went  to  the  very  anchorage  of  the  whole 
description.  It  was  quite  as  apparent  in 
Foster  v.  Wilson.  5  Mont.  53,  2  Pac.  310,  that 
the  error  was  a  clerical  one,  yet  in  that  case 
the  court  would  not  allow  a  judgment  by 
default  in  ejectment  to  stand,  which  gave 


to  the  plaintiff  premises  "easterly"  from  a 
certain  point,  when  in  his  complaint  he  had 
demanded  premises  "westerly"  from  said 
point.  We  have  not  the  slightest  hesitation 
in  affirming  that  the  district  court  was  whol- 
ly right  in  deuying  the  application  to  amend 
the  complaint  the  judgment  and  the  writ 
of  restitution,  and  in  recalling  the  writ  of 
restitution.  It  did  not  appear  anywhere  in 
the  case  that  the  plaintiff  requested  to  make 
his  amendments  upon  allowing  the  defendant 
to  come  in  and  answer  thereto.  The  orders 
of  the  district  court  are  affirmed.  Affirmed. 

PEMBERTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 


(IS  Mont  274) 

SWEENEY  v.  CITY  OF  BUTTE. 

(Supreme  Court  of  Montana.   Feb.  11,  1895.) 

Action  against  Citt— Tbapdoob  in  Sidewalk — 
Contributory  Negligence— Personal  In- 
jcbib8— excessive  damages. 

1.  In  a  suit  against  a  city  for  injuries  re- 
ceived from  walking  into  an  opening  m  a  side- 
walk, it  appeared  that  there  were  double  trap- 
doors hi  the  walk,  occupying  about  seven- 
tenths  of  its  width,  and  a  cellar  beneath;  that 
the  doors  were  so  constructed  that  when 
opened,  they  lay  back  flat  upon  the  walk,  unless 
other  appliances  were  used  to  hold  them  up- 
right; that  the  city  knew  that  fact  it  hav- 
ing control  over  the  walk,  but  did  not  know  that 
the  doors  were  open  at  the  time  of  the  acci- 
dent; and  that  plaintiff  could  not  see  the  hole, 
on  account  of  the  darkness.  Held,  that  the  case 
was  one  for  the  jury. 

2.  Where  a  city  knows  that  trapdoors  which 
it  permits  to  exist  in  a  sidewalk  are  dangerous 
whenever  used  in  the  manner  in  which  they 
were  built  to  be  used,  and  ordinarily  are  used, 
and  an  injury  occurs  through  such  dangerous 
use,  it  need  not  be  shown  that  the  city  knew 
that  the  doors  were  being  used  at  the  time  of 
the  accident  in  order  to  render  it  liable  for  the 
injuries. 

3.  In  a  suit  for  injuries  received  in  walking 
into  an  unguarded  opening  in  a  sidewalk,  where 
there  was  evidence  that  plaintiff  was  near  sight- 
ed, it  was  proper  to  refuse  to  charge  that  if  the 
defect  of  sight  coupled  with  the  exposure  to 
danger,  caused  the  injury,  which  otherwise 
would  not  have  occurred,  the  jury  might  -find 
plaintiff  guilty  of  contributory  negligence. 

4.  Where  is  appears  that  plaintiff's  left 
arm  was  broken,  and  would  never  become  a 
perfect  arm,  and  that  consequently  plaintiff's 
working  capacity  was  permanently  reduced  by 
three-fourths,  a  verdict  for  |4,5O0  will  not  be 
set  aside  as  excessive. 

Appeal  from  district  court,  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  John  Sweeney  against  the  city  of 
Butte.  From  a  judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendaut  ap- 
peals. Affirmed. 

The  Judgment  In  this  case  was  in  favor  of 
the  plaintiff  for  $4,500  damages  for  Injuries 
sustained  by  reason  of  the  plaintiff  falling  in- 
to a  cellar  under  the  sidewalk  on  one  of  the 
streets  of  the  defendant.  The  defendant  ap- 
peals from  the  judgment,  and  from  an  order 
denying  a  new  trial.  The  complaint  alleges 
the  municipal  character  of  the  defendant 
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and  Its  duty  to  keep  its  streets  and  sidewalks 
in  good  and  safe  condition.  It  further  al- 
leges that  the  defendant  disregarded  this,  its 
duty,  and  negligently  allowed  an  opening  to 
be  made  in  a  sidewalk,  and  trapdoors  to  be 
placed  over  said  opening,  on  a  principal 
street  of  the  city;  that  said  trapdoors  opened 
Into  an  excavation  about  eight  feet  deep,  and 
of  the  width  of  the  sidewalk;  that  said  doors 
formed  part  of  the  sidewalk,  and  extended 
across,  or  nearly  across,  the  entire  width  of 
the  walk,  so  that  when  the  doors  were  open 
there  was  not  sufficient  room  to  pass  with 
safety  upon  the  sidewalk;  that  said  trapdoors 
were  unlawfully,  wrongfully,  and  negligently 
constructed,  maintained,  and  used;  that  at 
all  times  mentioned  in  the  complaint  they 
were  dangerous  to  pedestrians;  that  said 
trapdoors  were  negligently  used  and  left 
open,  with  the  knowledge  of  the  defendant, 
for  a  long  period,  to  wit,  two  years;  and  that 
during  that  time  they  were  left  open,  at  the 
pleasure  of  those  owning  or  occupying  the 
premises,  either  by  day  or  night,  without  any 
guards  or  lights  or  barriers  or  signals  of  dan- 
ger to  notify  persons  traveling  upon  the  side- 
walks. The  complaint  further  alleges  that 
on  the  20th  day  of  December,  1890,  about  6 
o'clock  p.  m.,  plaintiff  was  lawfully  passing 
upon  said  sidewalk,  and  said  trapdoors  were 
open,  without  guards,  barriers,  or  lights,  and 
plaintiff,  without  negligence  on  his  part,  step- 
ped into  the  said  opening  in  the  sidewalk, 
fell  to  the  bottom  of  the  cellar,  and  sustained 
injuries,  which  he  describes,  to  his  damage 
in  the  sum  of  $15,000.  The  answer  denies 
all  of  the  material  allegations  of  the  com- 
plaint 

John  W.  Cotter  and  H.  G.  Mclntire,  for  ap- 
pellant   Wm.  Scallon,  for  respondent 

DE  WITT,  J.  (after  stating  the  facts).  We 
will  state  what  the  evidence  was  which 
tended  to  prove  negligence,  and  which  the  re- 
spondent contends  was  sufficient  for  that  pur- 
pose. There  was  some  conflict  in  the  evi- 
dence, but  not  a  great  deal.  It  showed  the 
following  facts;  that  is  to  say,  there  was  am- 
ple evidence  of  the  following  facts,  which 
evidence  the  jury  apparently  believed.  The 
district  court,  on  motion  for  a  new  trial,  re- 
fused to  disturb  the  verdict,  and  we  find  no 
reason  to  enter  upon  the  question  of  fact  thus 
settled. 

Main  street  in  the  city  of  Butte,"  is  a  great 
thoroughfare,  running  north  and  south 
through  the  city.  At  No.  106  on  that  street 
is  a  cellar  under  the  sidewalk,  about  10  feet 
deep.  In  the  sidewalk  are  double  trapdoors, 
extending  east  and  west  for  6  feet  and  8 
inches.  The  width  of  the  doors  is  each  22 
inches,  and  the  combined  width  3  feet  and  8 
Inches.  The  sidewalk  is  about  10  feet  and  3 
inches  wide.  On  the  west  side  of  the  trap- 
doors there  are  only  18  Inches  between  the 
doors  and  the  edge  of  the  sidewalk  towards 
the  street    On  the  east  side  of  the  doors 


there  are  only  about  2  feet  and  3  inches  be- 
tween the  doors  and  the  abutting  building. 
The  doors  were  made  to  open  and  lie  back 
flat  upon  the  sidewalk.  That  was  the  plan 
of  their  construction.  There  were  no  rods  or 
hooks  or  other  appliances  to  hold  the  doors 
upright  when  open.  A  2  by  4  piece  of  timber 
was  kept  under  the  doors.  This  was  laid  on 
top  of  them  when  they  were  opened.  It  did 
not  tend  to  keep  them  upright.  In  the  plan 
and  construction  of  the  doors  and  the  trap, 
the  method  of  operating  was  to  lay  the  doors 
flat  on  the  sidewalk  when  opened.  If  it  were 
desired  to  keep  them  upright  when  opened, 
appliances  other  than  those  belonging  to  the 
doors  had  to  be  obtained.  As  to  this  there  is 
not  even  any  dispute.  On  the  night  of  the 
accident  the  doors  were  open,  and  lying  flat 
on  the  walk;  that  is  to  say,  there  was  evi- 
dence of  that  fact,  which  the  Jury  appar- 
ently believed,  and,  from  our  reading  of  the 
evidence,  we  observe  that  such  finding  was 
amply  sustained.  The  city  authorities  knew 
the  nature  of  the  construction  of  this  trap  and 
these  doors,  and  knew  that  they  were  made 
to  lie  open  flat  on  the  sidewalk,  unless  appli- 
ances other  than  those  connected  with  the 
doors  were  brought  to  their  aid.  The  city 
authorities  did  not  know  that  the  doors  were 
opened  at  all  at  the  particular  rime  of  the 
accident  The  ordinances  of  the  city  of 
Butte  were  proved,  showing  that  the  city  had 
assumed  jurisdiction  over  the  streets,  and 
had  created  the  office  of  street  commissioner, 
and  defined  his  duties.  Sullivan  v.  City  of 
Helena,  10  Mont.  134,  25  Pac.  94.  At  6  p. 
m.f  after  dark,  December  20,  1890,  plaintiff 
came  up  this  Main  street  from  the  south. 
There  was  much  conflict  in  the  evidence  as 
to  the  amount  of  illumination  supplied  by  the 
lights  in  the  neighborhood.  Plaintiff  came 
up  the  sidewalk  along  the  outer  edge  of  the 
same.  At  the  southwest  corner  of  the  trap, 
his  progress  was  arrested  by  a  box  and  a 
barrel  standing  at  that  corner,  and  which 
therefore  blockaded  his  path  along  the  18 
inches  of  sidewalk  which  was  outside  of  the 
trap.  In  order  to  pass  the  box  and  the  bar- 
rel, he  turned  to  the  right,  and  in  stepping 
forward  he  suddenly  became  aware  of  a  dark 
spot  In  the  sidewalk;  and,  before  he  could 
withdraw  his  foot  from  the  step  which  he 
had  taken  upon  the  dark  spot,  he  was  pre: 
cipitated  into  the  cellar,  the  dark  spot  turn- 
ing out  to  be  the  open  trap.  He  thus  re- 
ceived the  Injuries  of  which  he  complains. 
This  Is  a  statement  of  the  evidence,  as  it  ap^ 
pears  in  the  record,  favorable  to  plaintiff. 
There  was  some  conflict  in  this  evidence  cre- 
ated by  the  defendant,  but  it  is  not  now  for 
us  to  inquire  into  such  conflict  See  Mon- 
tana cases  on  this  point  collected  in  Mattock 
v.  Goughnour,  11  Mont.  274,  28  Pac.  301,  and 
also  Brundy  v.  Mayfleld,  14  Mont.  — ,  38 
Pac.  1067;  Lambrecht  v.  Patten,  14  Mont.  — , 
38  Pac.  1063;  Bradshaw  v.  Degenhart,  14 
Mont.  — ,  39  Pac.  90. 
The  defendant  moved  for  a  nonsuit  which 


Digitized  by 


288 


PACIFIC  REPORTER,  Vol.  39. 


(Mont 


motion  was  denied.  The  same  question 
which  was  presented  on  the  motion  for  a 
nonsuit  was  also  raised  in  other  ways  upon 
the  trial.  It  is  necessary  to  discuss  that 
question  but  once.  It  is  this:  Do  the  facts, 
as  above  recited,  make  out  a  case  against  the 
defendant,  the  city  of  Butte,  for  negligence 
in  allowing  the  trap  and  doors  to  exist  and 
be  operated  in  the  sidewalk,  as  above  de- 
scribed, which  should  have  been  submitted 
to  the  jury?  The  further  matter  of  whether 
this  question  was  properly  submitted  will  be 
considered  later  In  this  opinion,  upon  the  ex- 
amination of  the  instructions. 

One  ground  of  the  motion  for  a  new  trial 
was  that  there  was  no  statute  in  this  state 
making  municipal  corporations  liable  for  in- 
juries such  as  plaintiff  complains  of.  This 
proposition,  however,  was,  upon  the  argu- 
ment, abandoned  by  the  appellant.  Sullivan 
v.  City  of  Helena,  10  Mont  134,  25  Pac.  94. 

The  appellant  argues  that  the  city  of  Butte 
has  no  right  to  prevent  the  reasonable  use 
of  the  sidewalk  by  an  abutting  owner,  for  if 
it  did  so  there  would  be  no  ingress  or  egress 
for  such  cellars  as  that  described  in  the  com- 
plaint and  that  the  property  rights  of  such 
owners  would  thus  be  coriflseated.  Appel- 
lant's further  argument  is  that  as  the  city 
cannot  prevent  such  reasonable  use,  it  Is 
therefore  not  liable  in  this  case.  But  no 
such  proposition  is  presented  in  the  case  at 
bar.  It  is  not  conceded  that  the  use  of 
tills  trap  was  a  reasonable  one.  The  ques- 
tion in  the  case  was  the  allowance  by  the 
city  of  the  maintenance  of  such  trap,  which 
was  alleged  to  be  a  negligent  and  careless 
and  dangerous  condition  of  affairs.  The 
case  at  bar  is  not  such  a  one  as  City  of 
Lafayette  v.  Blood,  40  Ind.  62.  cited  and  re- 
lied on  by  the  appellant  In  that  case  an 
18-inch  coal  hole  in  the  sidewalk  was  open 
for  a  few  moments,  to  put  in  coal,  and  the 
plaintiff,  a  child,  fell  in.  There  was  a  find- 
ing in  the  case  that  there  was  no  defect  In 
the  construction  of  the  sidewalk  and  coal 
hole.  There  is  not  such  a  finding  in  the  case 
at  bar,  where  the  evidence  showed  that  the 
opening  in  the  sidewalk  occupied  about  sev- 
en-tenths of  the  width  of  the  whole  walk, 
and  was  itself  of  a  width  which  would  re- 
quire a  man  to  run,  in  order  to  clear  the 
chasm  when  open.  Furthermore,  no  bar- 
riers were  constructed  in  the  doors  or  open- 
ing. The  ordinary  method  of  using  the  doors 
was  to  lay  them  flat  on  the  sidewalk.  The 
city  authorities  knew  all  of  these  facts. 
They  knew  of  the  existence  and  the  nature 
of  the  trap,  and  the  method  in  which  It  was 
built,  to  be  used  as  above  described.  These 
things  they  permitted,  when  It  was  the  duty 
of  the  city  to  keep  the  sidewalks  safe  for 
travel.  By  reason  of  the  existence  of  this 
trap,  and  by  reason  of  its  being  used  on 
December  20th  as  the  nature  of  its  construc- 
tion permitted  and  suggested,  if,  indeed,  they 
did  not  Intend  that  It  should  be  used,  the 
plaintiff  was  Injured.    Negligence  is  a  ques- 


tion of  fact  for  a  jury.  If  there  be  clearly 
no  negligence,  the  court  may  so  determine, 
and  grant  a  nonsuit.  We  certainly  shall  not 
hold  in  this  case  that  by  the  facts  shown. 
It  clearly  appeared  to  the  district  court  that 
there  was  no  negligence  by  the  city,  defend- 
ant We  are  of  the  opinion  that  it  was 
proper  that  the  case  should  go  to  the  Jury. 
As  to  the  city's  liability  in  permitting  the 
careless  and  negligent  use  of  the  sidewalk, 
see  Sullivan  v.  City  of  Helena.  10  Mont  134, 
25  Pac.  94;  Barnes  v.  District  of  Columbia, 
91  U.  S.  540;  District  of  Columbia  v.  Wood- 
bury, 130  U.  S.  450,  10  Sup.  Ct  990;  2  DilL 
Mun.  Corp.  1023;  3  Cooley,  Torts,  p.  025; 
Jones.  Neg.  Mun.  Corp.  §  57;  City  of  Indian- 
apolis v.  Doherty,  71  Ind.  5;  Barstow  v.  City 
of  Berlin,  34  Wis.  357;  City  of  Galesburg  v. 
Higley,  61  I1L  287;  Smith  v.  City  of  Leaven- 
worth, 15  Kan.  81;  Davenport  v.  Ruckman, 
37  N.  Y.  568.  By  adopting  this  view  as  to 
the  motion  for  a  nonsuit,  we  also  dispose  of 
the  objections  to  those  parts  of  the  Instruc- 
tions which,  in  effect,  express  the  same  view 
of  the  district  court  as  the  court,  by  neces- 
sary implication,  expressed  in  denying  the 
motion  for  a  nonsuit.  We  are  satisfied  that 
the  instructions  generally,  In  this  respect 
fairly  and  clearly  submitted  to  the  decision 
of  the  jury  the  question  of  negligence.  They 
will  be  quoted  below,  and  some  particular 
objections  to  some  of  them  will  be  specially 
noticed. 

Another  matter  presented  by  the  appellant 
is  that  the  city  authorities  had  no  notice 
that  the  trapdoors  were  opened  at  the  time 
the  accident  occurred.  This  is  true,  as  not- 
ed in  the  statement  of  the  evidence  which 
we  have  made  above.  The  question,  there- 
fore, thus  presented,  is  this:  If  the  city  has 
knowledge  of,  and  permits  to  exist,  an  open- 
ing and  trapdoors  in  the  sidewalk,  which  the 
city  knows  are  dangerous  whenever  they  are 
used  in  the  manner  for  which  they  were 
built  to  be  used,  and  ordinarily  are  used, 
then,  in  order  to  hold  the  city  liable  for  in- 
juries occurring  by  such  use  of  such  a  dan- 
gerous opening,  must  it  be  shown  that  the 
city  has  knowledge  that  the  dangerous  thing 
is  used  at  the  particular  time  when  the  acci- 
dent occurs?  We  think  not.  We  are  of 
the  opinion  that  to  so  hold  would  be  wholly 
unreasonable  and  illogical.  If  the  danger- 
ous thing  exists  for  a  given  use.  the  city  per- 
mitting it  to  so  exist  for  such  use,  the  city  mns/ 
presume  that  it  will  be  so  used.  These  trap- 
doors and  this  opening,  in  this  case,  were  for 
a  given  use,  and  the  city  knew  of  that  use; 
and  the  city  certainly  cannot  avoid  liability 
by  demanding  that  it  be  notified  every  time 
the  dangerous  thing  is  put  to  the  use  intend- 
ed and  contemplated  by  its  existence  and 
construction.  Smith  v.  City  of  Leavenworth. 
15  Kan.  81;  2  Dill.  Mun.  Corp.  §  1027.  note, 
and  cases  cited.  It  is  said  by  Judge  Dillon, 
in  the  note  last  cited:  "If  the  defect  arise 
otherwise  than  from  faulty  structure,  and 
from  some  act  other  than  the  direct  conduct 
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of  the  defendants  or  their  servants,  and  he 
a  recent  defect,  it  Is  generally  necessary  to 
show  that  defendants  or  their  servants  had 
knowledge  thereof,  or  were  negligently  ig- 
norant of  it."  •Jumerous  cases  are  cited  to 
sustain  the  text  But  in  the  case  at  bar  the 
defect  did  not  "arise  otherwise  than  from 
faulty  structure."  The  faulty  structure  was 
the  dangerous  element  Nor  was  the  defect 
"recent"  It  belonged  to  the  structure.  The 
defect  did  not  arise  "from  some  act  other 
than  the  direct  conduct  of  the  defendant" 
The  direct  conduct  of  the  defendant  allowed 
the  defect  to  exist  The  circumstances,  as 
noted  by  Judge  Dillon,  did  not  exist  {n  this 
case  which  would  require  any  special  knowl- 
edge to  be  brought  to  the  defendant  city. 

It  is  charged  in  the  answer  of  the  defend- 
ant that  whatever  injuries  plaintiff  re- 
ceived were  by  reason  of  his  own  contribu- 
tory negligence.  About  the  only  evidence 
in  this  respect  which  is  now  claimed  to 
show  contributory  negligence,  was  the  tes- 
timony tending  to  show  that  the  plaintiff 
was  nearsighted.  Upon  this  subject  the  de- 
fendant asked  the  following  instruction  (No. 
9):  "You  are  instructed  that  where  a  short- 
sighted person  is  injured  in  a  public  place, 
where  sight  is  ordinarily  required,  that  the 
shortsightedness  of  the  person  injured  does 
not  of  itself  establish  contributory  negli- 
gence, as  a  matter  of  law.  But  the  short- 
sightedness of  the  person  injured  may  be 
considered  by  the  jury,  if  the  fact  of  the 
shortsightedness  of  the  plaintiff  appears 
from  the  evidence  in  the  case,  upon  the 
question  of  due  care,  and  as  an  evidence  of 
contributory  negligence;  and  If  it  appears 
from  the  evidence  that  the  defect  of  sight 
coupled  with  exposure  to  danger,  was  the 
cause  of  the  injury  complained  of,  which 
otherwise  would  not  have  occurred,  then 
and  in  that  event  the  jury  will  be  justified 
in  finding  that  the  plaintiff  was  guilty  of 
contributory  negligence,  and,  if  you  so  find 
from  the  evidence  that  the  plaintiff  was 
guilty  of  contributory  negligence,  you  should 
find  a  verdict  for  the  defendant  in  the  ac- 
tion." This  Instruction  was  by  the  court 
refused.  We  think  that  this  was  no  error. 
The  fact  of  the  nearsightedness  is  certainly 
not  of  itself  evidence  of  contributory  negli- 
gence. Davenport  v.  Ruckman,  37  N.  Y. 
568;  Barstow  v.  City  of  Berlin,  34  Wis.  357; 
Beach,  Contrib.  Neg.  §f  396,  397. 

Appellant  contends  that  instructions  2,  3, 
4,  and  6  are  Inconsistent  with  instruction 
No.  11.  Those  instructions  are  as  follows: 
No.  2,  given:  "The  jury  are  instructed  that 
if  the  city  authorities  knowingly  permitted 
a  person  to  occupy,  open,  or  obstruct  the 
sidewalk,  it  Is  the  duty  of  such  authorities 
to  use  all  reasonable  care  and  precaution  to 
see  that  the  person  so  permitted  properly 
guards  and  protects  such  opening  or  ob- 
struction; and,  If  the  city  authorities  neg- 
ligently fal>  to  perform  such  duty,  the  city 
would  be  liable  to  one  who  is  injured  by 
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reason  of  such  opening  or  obstruction,  if  he 
were  himself  at  the  time  using  ordinary 
care  for  his  own  safety."    No.  3,  given: 
"The  jury  are  therefore  instructed  that  in 
this  case,  if  they  find  from  the  evidence 
that  the  city  authorities  knowingly  permit- 
ted a  person  or  persons  to  occupy  or  open 
such  sidewalk  at  the  place  in  question,  and 
negligently  failed  in  their  duty  to  use  all 
reasonable  care  and  precaution  to  see  that 
the  person  or  persons  so  permitted  properly 
guarded  and  protected  such  opening  or  ob- 
struction, and  that  such  opening  or  obstruc- 
tion was  not  properly  guarded  or  protected, 
and  that  by  reason  thereof  the  plaintiff  was 
injured,  and  was  at  the  time  in  the  use  of 
reasonable  care  for  his  own  safety,  you 
should  find  for  the  plaintiff."  No.  4,  given: 
"You  are  instructed  that  if  you  find  from 
the  evidence  in  this  case  that  the  city  of 
Butte  permitted  a  cellar  way  or  area  way 
to  be  constructed  or  maintained  under  the 
sidewalk  of  Main  street  at  the  place  alleged 
in  the  complaint  and  that  the  said  cellar 
way  or  area  way  was  not  guarded,  except 
by  trapdoors,  and  was  dangerous  for  per- 
sons traveling  on  said  sidewalk  when  such 
trapdoors  were  not  closed,  or  one  of  them 
was  not;  and  if  you  further  find  from  the 
evidence  that  the  city  permitted  the  per- 
sons owning  or  occupying  the  adjoining  lot, 
or  persons  acting  under  them,  to  open  or 
close  said  trapdoors,  or  either  of  them,  at 
their  option,  at  or  about  the  time  alleged  in 
the  complaint  and  that  the  said  trapdoors, 
or  one  of  them  was  open,  and'  that  the 
plaintiff,  without  fault  on  his  part,  fell  into 
said  cellar  way  or  area  way,  and  was  there- 
by injured,— then  you  shall  find  for  the 
plaintiff."  No.  6,  given:  "You  are  instruct- 
ed that  if  the  mayor  and  the  street  commis- 
sioner of  the  city  of  Butte,  or  either  of 
them,  knew  prior  to  the  time  of  the  alleged 
Injuries  to  the  plaintiff  that  persons  were 
In  the  habit  of  opening  or  closing,  at  their 
option,  trapdoors  in  the  sidewalk  at  the 
place  in  question,  and  that  said  trapdoors, 
when  open,  left  a  dangerous  place  in  the 
sidewalk  (if  you  find  from  the  evidence  that 
there  were  such  trapdoors,  and  that  such 
persons  were  in  the  habit  of  so  opening  and 
closing  the  same,  and  that  the  place  was 
dangerous  when  the  doors  were  open),  and 
that  said  officers  had  such  knowledge  for  a 
length  of  time  sufficient  to  enable  them  to 
put  a  stop  to  the  practice,  or  to  adopt  proper 
precautions  to  insure  the  safety  of  persons 
traveling  on  the  sidewalk,  and  did  not  in- 
terfere, or  adopt  such  precautions,  and  that 
such  persons  were  allowed  to  continue  such 
practice,  then  you  will  find  that  the  city 
permitted  the  existence  of  the  trapdoors, 
and  the  opening  and  the  closing  of  the  same 
by  said  persons  at  the  latter's  option."  No. 
11,  given:  "You  are  further  instructed  that 
notwithstanding  the  jury  may  believe  from 
the  evidence  that  the  sidewalk,  at  the  time 
of  the  alleged  injury,  was  defective,  yet  this 
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alone  would  not  be  sufficient  evidence  of 
negligence  on  the  part  of  the  defendant.  In 
order  to  charge  the  defendant  with  negli- 
gence, It  must  appear  from  the  evidence,  not 
only  that  the  sidewalk  was  defective  at  the 
time  of  the  alleged  Injury,  but  it  must  fur- 
ther appear  that  such  defect  was  actually 
known  to  the  city,  through  some  of  its  offi- 
cers, agents,  or  servants,  or  that  the  defect 
had  existed  for  such  a  length  of  time  prior 
to  the  alleged  Injury  that  the  city,  if  exer- 
cising ordinary  diligence,  would  or  should 
have  known  of  the  defect."  These  instruc- 
tions are  consistent,  and  we  are  of  the  opin- 
ion that  they  state  the  law  correctly.  See 
authorities  above  cited.  The  Instructions, 
stating  it  briefly,  say  to  the  jury  that  if  It 
appears  from  the  evidence  that  the  alleged 
dangerous  defect  existed  in  the  sidewalk, 
and  that  the  city  knew  of  it  and  permitted 
it,  and  plaintiff  was  injured  thereby,  with- 
out his  own  fault,  the  city  was  liable.  It  is 
perfectly  apparent  that  there  was  evidence, 
as  above  noted,  to  justify  these  instruc- 
tions. The  instructions  refused,  on  the  other 
hand,  present  a  different  view  of  the  law, 
and  one  inconsistent  with  those  given.  We 
are  of  the  opinion  that  there  was  no  error 
in  giving  or  refusing  the  Instructions. 

Another  ground  of  motion  for  a  new  trial 
was  "excessive  damages-  awarded  plaintiff  by 
the  jury  in  said  cause,  appearing  to  have 
been  given  and  assessed  under  the  influences 
of  passion  and  prejudice."  Code  Civ.  Proc^ 
§  296.  It  is  argued  by  the  appellant  that  the 
evidence  does  not  at  all  Justify  a  verdict  in 
the  amount  of  $4,500,  and  that  therefore,  it 
must  be  concluded  that  the  same  was  given 
under  the  influences  of  passion  and  preju- 
dice. The  defendant's  left  arm  was  broken 
and  bruised.  The  physician  who  treated  him 
testified  as  follows:  "There  is  some  atrophy 
of  the  muscles  of  that  arm,— some  wasting. 
There  has  been  more  or  less  of  a  thickening 
taken  place  about  the  joint  where  the  frac- 
ture was.  The  fracture  was  the  head  of  the 
bone  of  the  arm.  There  was  a  separation  of 
the  head  of  the  bone  over  the  shaft.  The 
head  was  broken  from  the  shaft  During  the 
healing  of  the  fracture,  if  everything  is  favor- 
able, the  callus  Is  absorbed.  That  is  not 
wholly  true  in  this  case.  I  don't  think  that 
the  plaintiff's  arm  will  ever  be  a  perfect  arm, 
or  as  good  as  it  was  before  it  was  injured. 
At  present  there  is  some  enlargement  of  the 
bony  tissue,  interfering  with  the  freedom  of 
motion.  He  could  do  some  manual  labor 
with  it.  lie  would  be  a  person—  If  I  was 
rating  him,  from  the  experience  I  have  had 
as  an  examining  surgeon  for  the  government 
I  would  rate  him  three-fourths  totally  dis- 
abled. He  was  under  my  treatment  for 
about  six  weeks,  when  he  was  coming  regu- 
larly to  my  office.  The  injury  was  of  a  pain- 
ful nature.  Persons  injured  in  this  manner 
would  necessarily  suffer  some  pain.  Gener- 
ally, I  would  say  that  they  would  suffer  pain 
for  some  time.    During  the  healing  process 


there  would  not  be  as  much  pain  as  when 
attempting  to  gain  motion  in  it  There  would 
be  more  pain  in  it  then.  I  examined  him  at 
different  times  for  three  or  four  months.  In 
a  degree,  a  man  might  use^hat  arm.  He 
might  use  it  to  eat  with,  or  to  hold  his  fork, 
probably.  When  I  say  three-fourths  totally 
disabled,  that  is  three-fourths  total  disable- 
ment of  the  entire  person.  As  to  the  ratio  of 
disablement  of  that  arm  alone,  there  is  no 
such  rating.  I  have  had  no  experience  in 
such  rating  as  to  a  particular  limb.  Rates 
are  not  given  in  that  way.  It  takes  the  per- 
centage from  a  man's  capability  of  earning  a 
livelihood  by  manual  labor.  I  should  judge 
he  was  50  years  of  age.  He  may  be  60.  He 
may  not  be  over  40.  He  has  the  appearance 
of  premature  age.  I  think,  under  difficulties, 
that  this  man  might  be  able  to  hold,  if  he 
was  right-handed,  one  end  of  an  ax,  and 
split  his  own  fuel  for  his  bouse.  If  he  was 
keeping  house.  He  might  be  able  to  do  most 
any  kind  of  manual  labor.  He  could  do  a 
certain  amount  of  work,  probably  might  be 
able  to  do  as  much  as  one-fourth  as  much  as 
a  man  would  do,  but  it  would  be  under  diffi- 
culties. No  kind  of  labor  would  be  benefi- 
cial to  him,  that  would  cause  motion  in  that 
joint.  I  required  him,  for  mouths,  to  go 
through  a  very  severe  pain,  trying  to  break 
up  the  adhesion  in  the  joint  by  extending  his 
arm,  and  working  it  up  the  side  of  the  house, 
or  other  exercise."  The  doctor  also  said: 
"He  could  wield  a  pick  in  a  mine,  in  his  left 
hand,  as  I  said,  and  use  his  other  arm, — de- 
pend upon  his  right,  mostly.  He  could  do  a 
certain  amount  of  work."  There  is  some 
other  testimony  by  the  doctor  as  to  gym- 
nastics and  parallel  bars,  but  we  think  that 
this  was  simply  some  humor  between  the 
witness  and  the  counsel.  The  plaintiff  him- 
self also  testified  to  the  Injury.  This  is  all 
the  testimony  there  was,  as  a  basis  for  find- 
ing the  amount  of  damages.  In  the  case  of 
Kennon  v.  Gilmer,  5  Mont  257,  5  Pac.  847, 
there  was  a  verdict  for  $20,750.  The  injury 
there  was  the  loss  of  a  foot  The  amount  of 
the  verdict  was  greater  than  could  have  been 
given  to  the  personal  representatives  of  the 
Injured  person,  if  he  had  been  killed.  The 
court  cut  the  amount  down  to  $10,750.  In 
rendering  their  decision,  they  quote  the  fol- 
lowing case  of  Railroad  Co.  v.  Hand,  7  Kan. 
393,  as  follows:  "Of  course,  courts  are  re- 
luctant to  Interfere  with  the  verdicts  of  juries 
on  the  ground  of  excessive  damages;  but  to 
uphold  them  where  a  great  wrong  has  been 
done  would,  as  a  precedent,  be  doing  an  in- 
finite wrong  to  the  community.  The  rights 
of  parties  are  submitted  to  the  unbiased 
judgment  of  juries,  not  to  their  passions  or 
prejudices;  and.  where  It  is  apparent  that 
these  feelings  have  entered  into  and  influ- 
enced their  decision,  it  becomes  the  duty  or 
the  court  to  see  that  a  tribunal  organized  to 
administer  justice  is  not  perverted  from  its 
proper  purpose  to  become  the  instrument  of 
oppression   and   injustice."    The  question. 
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therefore,  is,  in  the  case  at  bar,  is  it  apparent 
that  the  verdict  was  rendered  under  the  in- 
fluences of  passion  and  prejudice?    We  are 
of  the  opinion  that  there  is  not  sutflcient  in 
the  record  to  show  that  such  sentiments  en- 
tered into  the  consideration  of  the  jury.  It 
is  argued  that,  when  the  doctor  testified  that 
the  plaintiff  was  three-fourths  totally  dis- 
abled, he  meant  that  this  disability  came  par- 
tially from  causes  other  than  the  injury  to 
the  arm.    But  it  appears  that  the  doctor  was 
testifying  as  to  the  injury  to  the  arm  only, 
and  the  fair  conclusion  from  his  testimony 
is  that  the  Injury  to  the  arm  caused  this 
three-fourths  disability.    He  says  he  does  not 
rate  the  arm  as  a  separate  item,  but  he  evi- 
dently means  to  say  that  by  virtue  of  the 
injury  to  the  arm  the  whole  physical  capacity 
of  the  man  is  reduced  to  one-fourth  of  a 
whole  man.    There  is  no  testimony  whatever 
in  the  case  to  contradict  that  of  the  doctor 
and  the  plaintiff  in  this  respect    It  is  not 
shown  that  plaintiff  was  suffering  from  any 
disability  prior  to  the  time  of  the  accident 
The  jury,  under  our  system  of  jurisprudence, 
is  the  tribunal  to  determine  the  amount  of 
damages  which  should  be  awarded  to  a  plain- 
tiff, if  it  is  shown  that  he  is  Injured  by  the 
fault  of  the  defendant    Under  our  statute 
the  ground  for  a  new  trial,  in  this  respect,  is 
excessive  damages  given  under  the  influences 
of  passion  and  prejudice.    It  is  not  claimed 
by  the  appellant  that  there  is  anything  what- 
ever in  this  case  to  sbow  passion  and  preju- 
dice, beyond  the  fact  that  a  verdict  was  given 
for  a  larger  amount  than  the  appellant  thinks 
the  evidence  justifies.    But  as  to  that,  as 
above  remarked,  the  jury  are  the  judges. 
We  do  not  think  that  the  showing  in  this  case 
authorizes  us  in  granting  a  new  trial,  or  In 
reducing  the  verdict  in  case  the  respondent 
did  not  accept  a  new  trial.    2  Thomp.  Neg. 
p.  126»,  §  06,  and  cases  cited.    In  a  similar 
matter  the  supreme  court  of  Massachusetts 
said:    "In  regard  to  the  first  reason  assigned 
for  a  new  trial,  we  are  of  opinion  that  the 
damages  assessed  are  not  so  excessive  and 
unreasonable  as  to  warrant  the  interference 
of  the  court  in  a  matter  which  is  peculiarly 
within  the  province  of  the  jury  to  determine. 
In  all  cases  where  there  is  no  rule  of  law 
regulating  the  assessment  of  damages,  and 
the  amount  does  not  depend  on  computation, 
the  judgment  of  the  jury,  and  not  the  opinion " 
of  the  court,  is  to  govern,  unless  the  damages 
are  so  excessive  as  to  warrant  the  belief  that 
the  jury  must  have  been  influenced  by  parti- 
ality or  prejudice,  or  have  been  misled  by 
some  mistaken  view  of  the  merits  of  the 
case."    Worster  v.  Proprietors,  16  Pick.  541. 
We  have  reviewed  all  the  errors  assigned  in 
this  case,  and  are  of  the  opinion  that  the 
judgment  and  the  order  denying  a  new  trial 
must  be  afllrmed,  and  it  is  m  ordered.  Af- 
firmed. 

PEMBERTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 


(15  Mont.  345) 

BACH,  CORY  &  CO.,  Limited,  v.  MONTANA 

LUMBER  &  PRODUCE  CO.  et  at. 
(Supreme  Court  of  Montana.   Feb.  18,  1805.) 

Negative  Pregnant  —  Juigmbnt  ok  Pleadings 
— Replevin. 

1.  In  replevin  a  denial  in  the  answer  that 
defendant  took  "and"  carried  away  the  poods 
described  in  the  complaint  is  bad  as  a  negative 
pregnant 

2.  It  is  error  to  render  judgment  on  the 
pleadings  where  defendants  deny  plaintiff's 
right  to  the  possession  of  the  goods,  though  the 
other  denials  in  the  answer  are  defective. 

Appeal  from  district  court  Deer  Lodge 
county;  Frank  H.  Woody,  Presiding  judge. 

Replevin  by  Bach,  Cory  &  Co.,  Limited, 
against  the  Montana  Lumber  &  Produce 
Company  and  others.  Judgment  was  ren- 
dered for  plaintiff  on  the  pleadings,  and  de- 
fendants appeal.  Reversed. 

Brazelton  &  Scharnikow  and  Geo.  B. 
Winston,  for  appellants.  E.  D.  Weed,  for 
respondent 

DE  WITT,  J.  This  is  an  appeal  from  a 
judgment  rendered  on  the  pleadings.  The 
action  was  in  replevin.  Upon  complaint 
and  answer  filed,  the  plaintiff  moved  for 
judgment  on  the  pleadings,  upon  the  follow- 
ing grounds:  "(1)  That  there  Is  no  denial  in 
defendants'  answer  of  the  allegations  in 
plaintiff's  complaint  that  the  defendants 
took  and  received  the  lumber  in  said  com- 
plaint described.  (2)  That  defendants'  an- 
swer admits  that  the  value  of  the  lumber 
taken  by  defendants,  as  alleged  In  plaintiff's 
complaint,  was  618  dollars;  and  plaintiff 
should  have  judgment  for  such  amount,  with 
legal  Interest  thereon  from  the  date  of  con- 
version. Elbert  D.  Weed,  Atty.  for  Plain- 
tiff." This  motion  was  granted.  It  is  true 
that  there  was  no  denial  In  the  answer  that 
defendants  took  and  received  the  lumber 
which  was  the  subject  of  the  action.  The 
denial  of  the  defendants  is  that  they  did  not 
take  and  carry  away  the  lumber,  etc.  The 
denial  is  In  the  conjunctive.  A  denial  that 
defendants  took  and  carried  away  the  goods 
is  not  a  denial  that  they  took  the  goods,  or 
a  denial  that  they  carried  them  away. 
Boone,  Code  PI.  §  61,  and  cases  cited;  Harris,- 
v.  Shontz,  1  Mont  212;  Toombs  v.  Horn- 
buckle,  i  Mont.  286;  Power  v.  Gum,  6  Mont. 
5,  9  Pac.  575. 

But  there  is  a  denial  in  the  answer  of  an- 
other material  allegation  of  the  complaint, 
which  denial .  raises  an  issue.  The  com- 
plaint alleges  that  on  a  certain  day  the 
plaintiff  was  the  owner  and  lawfully  pos- 
sessed of  the  lumber.  "The  right  to  the  pos- 
session of  personal  property  is  essential  in 
the  plaintiff  in  an  action  for  claim  and  de- 
livery." Laubenheimer  v.  McDermott  5 
Mont  517,  6  Pac.  344.  See,  also,  Cobbey, 
RepL  §  784.  This  essential  allegation  was 
made,  as  we  have  seen,  in  the  complaint. 
This  essential  allegation  of  the  complaint 
was  denied  in  the  answer,  in  the  following 
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language:  "The  defendants  deny  that  the 
plaintiff  was,  at  the  time  mentioned  or  at 
any  other  time,  the  owner  or  lawfully  pos- 
sessed of  any  lumber  of  the  description  giv- 
en In  the  complaint,  or  of  the  value  named 
therein,  or  of  any  other  value,  at  the  mill 
yard  of  Coffey  and  Brennan,  In  the  county 
and  state  aforesaid."  Here  the  denial  is  in 
the  disjunctive,  which  is  proper.  See  cases 
last  cited.  It  is  denied  that  the  plaintiff  was 
the  owner  or  lawfully  possessed  of  the  lum- 
ber. This  denial  raised  the  material  issue 
as  to  plaintiff's  right  of  possession.  There 
being  an  issue  raised,  judgment  on  the  plead- 
ings was  error,  and  the  same  Is  therefore  re- 
versed. Reversed. 

PEMBERTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 

(15  Mont.  847) 

In  re  DAVIS'  ESTATE. 
(Supreme  Court  of  Montana.  Feb.  18,  1895.) 
Will  Contest— Default— Opening— Abuse  of 
Discretion. 
Two  contests  against  the  probate  of  a 
will  were  brought  by  different  heirs.  The  points 
involved  in  each  were  substantially  identical, 
and  both  sets  of  contestants  were  represented 
by  the  same  counsel  in  Montana.  One  of  the 
contests  was  brought  to  trial,  which  lasted 
over  a  month,  and  resulted  in  a  disagreement 
of  the  jury.  A  stipulation  was  then  entered  in- 
to to  try  this  contest  again  on  a  day  named. 
About  six  weeks  before  the  time  fixed,  the  Mon- 
tana counsel  declined  to  act  any  longer  for  the 
second  contestants,  on  the  ground  that  their 
interests  had  become  adverse  to  the  other  con- 
testants, and  so  notified  their  counsel  in  New 
York,  where  these  contestants  resided.  After 
several  ineffectual  attempts,  the  New  York 
counsel  succeeded  in  retaining  another  Montana 
attorney  about  a  week  before  the  day  fixed 
for  the  trial  of  the  first  contest,  but  he  was  en- 
gaged in  the  trial  of  another  case;  and  it  was 
utterly  impossible  for  him,  with  the  time  at  bis 
disposal,  to  familiarize  himself  with  the  claims 
of  his  clients,  and  the  testimony  necessary  to 
support  them.  When  the  first  contest  was 
called  for  trial,  a  stipulation  for  its  continuance, 
and  to  sever  it  from  the  other  contest  was  filed. 
The  second  contest  was  then  called  for  trial, 
and  the  Montana  counsel  asked  for  a  continu- 
ance on  the  ground  that  he  had  relied  on  the 
other  contest  being  tried  first,  that  his  clients 
were  in  Massachusetts  and  New  York,  that 
•  their  New  lork  attorneys  were  not  present,  and 
that  he  had  not  testimony  on  hand,  and  did  not 
know  where  to  get  it  The  motion  "for  a  con- 
tinuance was  denied,  and  the  proponents  of  the 
will  asked  for  a  dismissal  of  the  contest.  The 
Montana  attorney's  offer  to  dismiss  the  contest 
"without  prejudice"  was  declined;  and  he  there- 
upon, in  the  interests  of  his  clients,  withdrew 
his  appearance,  and  the  contest  was  dismissed 
as  for  a  default.  Held  that  though  the  appli- 
cation for  a  continuance  may  have  been  prop- 
erly denied,  and  though  the  contestants-  and 
their  New  York  attorneys  may  have  been  guilty 
of  negligence,  yet  their  negligence  was  excusa- 
ble, since  they  relied  on  the  other  contest  be- 
ing brought  to  trial  first  and  were  not  to  blame 
for  not  knowing  of  the  stipulation  to  continue 
that  contest  and  keep  it  distinct  from  theirs; 
and  that  therefore,  they  were  entitled  to  be  re- 
lieved from  the  default  under  Code  Civ.  Proc. 
I  116,  relating  to  excusable  neglect  and  a  re- 
fusal of  the  lower  conrt  to  open  the  default  was 
such  an  unwise  exercise  of  discretion  that  in 


furtherance  of  justice,  a  reversal  would  be  or- 
dered.  Pemberton,  C.  J.,  dissenting. 

Appeal  from  district  court.  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

On  contest  of  the  proposed  will  of  A.  J. 
Davis,  deceased,  by  Harriet  R.  Sheffield  and 
Henry  A.  Davis.  The  contest  was  dis- 
missed as  for  a  default  and  from  an  order 
refusing  to  open  the  default  the  contestants 
appeal.  Reversed. 

A.  J.  Davis  died  at  Butte,  Mont,  March 
11,  1890.  His  estate  was  of  the  estimated 
value  of  about  $4,000,000.  He  left  certain 
heirs  at  law,  among  whom  was  Sarah  Maria 
Cummlngs,  a  sister;  Henry  Root  and  Ellen 
S.  Connel,  children  of  a  deceased  sister; 
Harriet  R.  Sheffield  and  Henry  A.  Davis, 
children  of  a  deceased  brother.  Just  after 
the  death  of  the  decedent  upon  the  belief 
that  he  had  died  intestate,  several  parties 
in  interest  applied  for  letters  of  administra- 
tion. July  24,  1890,  while  these  applications 
were  pending,  John  A.  Davis  filed  an  instru- 
ment purporting  to  be  the  will  of  the  de- 
cedent, and  praying  that  it  be  admitted  to 
probate.  August  9,  1890,  Henry  A.  Root  and 
Maria  Cummings  and  Harriet  R.  Sheffield 
and  Henry  A.  Davis  filed  objections  to  the 
admission  of  the  said  alleged  will  to  pro- 
bate. The  main  grounds  of  these  objections 
were  that  the  document  filed  was  not  the 
last  will  and  testament  of  the  said  A.  J. 
Davis,  deceased;  that  the  said  A.  J.  Davis, 
deceased,  did  not  declare  the  same  to  be  his 
last  will  and  testament;  that  the  witnesses 
to  said  alleged  will  did  not  sign  the  same  at 
the  request  of  the  said  A.  J.  Davis,  deceased; 
and  that  the  said  instrument  was  fraudu- 
lent and  spurious,  and  that  the  signatures 
thereon  were  forged.  Upon  August  12, 1890, 
a  special  administrator  was  appointed,  who 
is  yet  serving.   On  the  19th  of  August 

1890,  John  A.  Davis,  proponent  of  the  will, 
demurred  to  the  objections  filed  by  Root  and 
Cummings  and  to  the  objections  of  Shef- 
field and  Davis.  Upon  August  23,  1890, 
these  demurrers  were  argued,  and  on  Sep- 
tember 2d  sustained.  Root  and  Cummlngs, 
as  contestants,  filed  amended  objections  to 
the  probate  of  said  alleged  will,  and  on  the 
3d  of  October  the  proponent  filed  his  an- 
swer. A  trial  was  subsequently  had  In  July, 

1891,  upon  the  contest  of  Root  and  Cum- 
mlngs. This  trial  lasted  over  a  month,  and 
on  September  9th  the  Jury,  being  unable 
to  agree,  were  discharged.  January  24th, 
1893,  the  proponent  of  the  alleged  will,  John 
A.  Davis,  died  Intestate.  John  E.  Davis,  his 
son,  was  duly  appointed  administrator  of  his 
estate.  Upon  April  1, 1893,  said  John  E.  Da- 
vis secured  an  order  reviving  the  Root  and 
Cummlngs  contest.  The  Sheffield  and  Davis 
contest  was  still  pending.  The  proponent 
having  only  demurred  to  certain  of  the  ob- 
jections of  the  said  Sheffield  and  Davis, 
ought  to  have  answered  to  other  objections, 
but  did  not  Nothing  was  done  in  the  Shef- 
field-Davis contest  until  May  13,  1893,  upon 
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which  date  John  E.  Davis,  as  administrator 
of  his  father's  estate,  filed  an  answer  to  the 
first  four  objections  of  the  said  Sheffield  and 
Davis;  and  upon  said  13th  day  of  May, 
1893,  the  contest  was  set  down  for  hearing 
upon  July  24th.  The  contest  of  Root  and 
Cummlngs  preceded  the  contest  of  Sheffield 
and  Davis  on  the  docket;  and,  in  the  Root 
and  Cummlngs  contest,  counsel  stipulated 
upon  the  29th  day  of  April,  1893,  that  the 
said  Root  and  Cummlngs  contest  should  be 
continued  until  July  17,  1893,  or  until  a  day 
certain  to  be  fixed  by  the  court,  and  that  up- 
on such  day  the  said  contest  should  be  tried, 
and  no  continuance  thereof  should  be  had 
or  asked  by  either  party,  unless  for  causes 
that  might  arise  after  the  date  of  the  stipu- 
lation. Sheffield  and  Davis  had  been  repre- 
sented by  E.  W.  Toole,  Esq..  and  John  B. 
Clayberg,  Esq.,  in  Montana,  up  to  some  time 
In  June,  1893,  at  which  time  Mr.  Toole  and 
Mr.  Clayberg  withdrew  from  the  further 
participation  In  the  case.  The  New  York 
attorneys  of  Sheffield  and  Davis  made  some 
effort  to  have  Mr.  Toole  remain  as  their 
counsel,  but  these  efforts  were  without  suc- 
cess. A  telegram  was  then  sent  by  Mr. 
Keogh,  one  of  the  New  York  lawyers  of  the 
appellants,  to  Judge  McHatton,  presiding 
judge  of  the  court  In  which  the  contests  were 
pending,  asking  him  to  recommend  some 
counsel  to  them.  The  judge,  upon  receipt 
of  the  telegram  of  Mr.  Keogh,  recommended 
Mr.  John  W.  Cotter,  of  Butte.  Mr.  Cotter 
was  employed  on  July  17th.  At  the  time  of 
his  employment  he  was  engaged  in  the  trial 
of  an  important  mining  suit  which  was 
concluded  on  the  evening  of  July  23,  1893, 
or  the  day  before  the  contests  of  Boot  and 
Cummlngs  and  these  appellants  were  set 
for  trial.  On  July  19th,  Mr.  Cotter  filed  his 
written  demand  for  a  jury  trial  in  the  mat- 
ter of  the  contest  of  Sheffield  and  Davis. 
On  July  24th,  the  contestants  Boot  and 
Cummlngs,  by  stipulation  made  with  the 
proponent  stipulated  that  the  Boot  and 
Cummlngs  contest  should  be  tried  jointly 
and  together,  but  separate  and  apart  and 
distinct  from  any  other  contests  of  any  oth- 
er parties  against  the  probate  of  said  will, 
and  further  that  the  trial  «f  the  Boot 
and  Cummlngs  contest,  set  for  trial  on  July 
24th,  should  be  continued,  and  should  not 
be  set  for  trial  until  after  September  1, 1893, 
and  then  only  upon  order  of  the  court,  made 
upon  application  of  one  or  more  of  the  said 
parties  to  contest  notice  of  which  applica- 
tion should  be  given  by  the  parties  making 
the  same  to  the  other  parties  to  said  contest 
This  stipulation  was  dated  and  filed  upon 
the  dates  set  for  the  trial  of  the  contest. 

Thereafter,  Sheffield  and  Davis,  contest- 
ants, filed  their  motion  for  a  continuance, 
basing  it  upon  the  affidavit  of  Mr.  Cotter, 
which  Is  substantially  as  follows:  That  he 
was  retained  by  the  contestants  on  July 
17th;  that  he  was  then  engaged  in  the  trial 
of  the  case  of  Fitzgerald  v.  Clark,  in  the  dis- 


trict court  of  Silver  Bow  county;  that  he 
had  no  time  to  prepare  for  the  contest  owing 
to  the  fact  of  his  engagement  in  said  case, 
the  trial  of  which  terminated  July  23d,  at 
5:80  o'clock  p.  m.;  that  when  he  agreed  to 
represent  the  contestants  he  was  led  to  be- 
lieve, from  the  record,  that  the  contests 
would  be  all  tried  together,  otherwise  he 
would  not  have  agreed  to  represent  them  at 
•  all  at  that  time;  "that  according  to  the  terms 
of  the  stipulation  filed  In  the  said  cause, 
and  dated  April  29,  1893,  there  was  to  be 
no  further  continuance  of  this  cause,  or  of 
the  trial  of  this  cause,  as  to  the  contestant 
and  plaintiff  Henry  A.  Boot  which  said  stip- 
ulation was  signed  by  all  of  the  attorneys, 
or  most  of  the  attorneys,  representing  pro- 
ponent and  said  contestant  at  that  time; 
that  the  stipulation  for  a  continuance  filed 
in  this  court  on  the  24th  day  of  July,  1893, 
on  the  part  of  said  Henry  A  Boot,  was  a 
matter  of  surprise  to  me,  and  that  I,  was 
taken  by  surprise  upon  the  filing  of  the  said 
stipulation,  and  did  not  anticipate  any  con- 
tinuance as  to  any  of  the  contestants,  but 
thought  that  said  matter  would  be  tried; 
that  the  contests  of  all  of  the  said  parties 
involve  practically  the  same  issues,  as  ap- 
pears by  the  records  of  said  cause,  and  that 
all  of  the  said  contests  can  be  tried  to- 
gether, and  affiant  states  that  I  can  see  no 
good  reason  why  the  hearing  thereof  should 
be  separated,  and  the  court  compelled  to  de- 
vote double  the  amount  of  time,  at  least  to 
the  disposition  of  the  matters  and  issues 
raised  by  the  contests  of  the  different  parties 
to  the  above  proceeding;  that  owing  to  the 
fact  of  the  said  contestants  and  plaintiffs 
Harriet  B.  Sheffield  and  Henry  A  Davis 
having  relied  upon  the  trial  of  the  contest 
of  Henry  A.  Boot  and  of  all  of  the  contests 
in  the  above  proceeding  on  the  same  date, 
and  not  anticipating  separate  trials  of  said 
contests,  and  no  demand  having  been  made, 
that  affiant  is  aware  of,  until  July  24,  1893, 
for  a  separate  trial  of  the  said  contests,  af- 
fiant is  not  at  present  prepared  to  proceed 
with  the  trial  of  said  cause  for  the  said  par* 
ties.  Affiant  further  states  that  since  the 
date  of  my  retention  as  attorney  in  said 
cause,  I  have  not  had  an  opportunity  to  dis- 
cover the  names  and  whereabouts  of  the  wit- 
nesses necessary  to  present  the  issues  in 
this  cause;  that  I  have  devoted  a  greater 
portion  of  my  spare  time  to  looking  up  the 
said  matters,  and  have  been  unable  to  find 
the  names  or  residences  of  the  witnesses, 
for  the  purpose  of  subpoenaing  them  or  tak- 
ing their  depositions,  and  that  I  would  be 
unable  to  present  this  case  in  a  manner 
that  would  do  justice  to  my  clients  at  this 
time;  that  it  will  require  some  considerable 
time  to  prepare  the  said  cause  for  trial,  and 
that  if  a  continuance  is  allowed  herein  for 
a  reasonable  time,  that  I  believe  that  I  will 
be  in  a  position  to  try  said  cause  in  a  man- 
ner that  will  do  justice  to  myself  and  my 
clients,  but  that  I  am  not  able  to  do  so  at 
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this  time,  owing  to  the  above  facts  and  cir- 
cumstances; that  owing  to  the  fact  that  the 
persons  I  represent  reside  in  the  states  of 
New  York  and  Massachusetts,  and  that  their 
attorney,  Martin  J.  Keogh,  resides  in  the 
city  of  New  York,  I  have  not  had  time  to 
consult  with  him  in  this  cause  for  the  pur- 
pose of  ascertaining  the  whereabouts  of  nec- 
essary witnesses  upon  the  trial  of  this  cause, 
and  all  of  my  consultations  and  correspond-  ■ 
ence  has  to  be  carried  on  by  mail  or  tele- 
graph, and  that  it  takes  four  days  for  a  let- 
ter mailed  at  Butte  to  reach  New  York,  and 
four  days  for.  a  reply,  making  eight  days  at 
least;  and  that  since  the  date  of  my  reten- 
tion I  have  not  had  time  to  receive  an  an- 
swer to  my  communicatlon*>f  date  July  17, 
1893.  Affiant  further  states  that  if  this  case 
is  continued,  and  the  hearing  of  the  said 
contest  and  objections  is  continued  for  a 
reasonable  time,  from  information  I  have 
been  able  to  obtain,  I  believe  that  the  said 
contestants  will  be  able  to  produce  wit- 
nesses, or  take  their  depositions,  whos6 
names  and  residences  I  am  not  familiar  with 
at  present,  and  do  not  know,  who  will  tes- 
tify that  the  said  will  offered  for  probate  by 
proponent  in  this  cause  is  not  the  last  will 
and  testament  of  Andrew  J.  Davis,  deceas- 
ed, and  is  not  entitled  to  be  probated  as  the 
will  of  Andrew  J.  Davis,  deceased,  and  that 
the  said  Andrew  J.  Davis,  deceased,  never 
made,  executed,  nor  signed  the  said  will  in 
the  presence  of  the  said  witnesses  whose 
names  are  attached  thereto,  hor  either  of 
them,  nor  published  the  same  as  his  last  will 
and  testament,  and  that  the  said  witnesses 
never  signed  the  said  will  in  his  presence, 
but  that,  owing  to  the  fact  of  my  being 
taken  by  surprise  by  the  application  to  con- 
tinue the  trial  of  the  contest  of  the  said 
Henry  A.  Root,  I  am  unable  at  this  time  to 
procure  the  said  witnesses,  or  tnelr  names 
or  residences,  or  their  attendance  upon  court 
for  the  purpose  of  presenting  said  facts, 
and  I  have  not  had  time  to  take  their  depo- 
sitions. Wherefore,  affiant  asks  that  the 
trial  of  the  contests  of  Harriet  R.  Sheffield 
and  Henry  A.  Davis  be  continued,  and  that 
all  of  the  said  contests  be  tried  together." 
Upon  July  26th  the  court  overruled  the  mo- 
tion for  a  continuance,  to  which  ruling  the 
contestants  excepted.  Upon  the  next  day, 
July  27th,  the  court  called  the  contest  of 
Sheffield  and  Davis  for  trial,  and,  upon  mo- 
tion of  the  said  proponent,  dismissed  the 
objections  of  the  contestants,  and  rendered 
judgment  so  dismissing  said  contest.  The  or- 
der dismissing  the  contest  is  substantially 
as  follows:  "Now,  on  this  27th  day  of  July, 
1893,  in  open  court,  this  contest  came  on  for 
trial,  the  contestants,  Harriet  R.  Sheffield 
and  Henry  A.  Davis,  appearing  by  John  W. 
Cotter,  their  attorney,  and  the  proponent, 
John  E.  Davis,  by  W.  W.  Dixon,  M.  Kirk- 
pa  trick,  and  Forbis  &  Forbis,  his  attorneys; 
and  thereupon  said  contestants  moved  the 
court  to  be  allowed  to  dismiss  their  said  con- 


test without  prejudice,  which  said  motion 
was  overruled  by  the  court,  and  the  court 
ruled  that  he  would  sustain  the  motion  to 
dismiss  the  contest,  but  not  without  prej- 
udice, if  contestants  so  desired;  but  con- 
testants declined  to  dismiss  said  contest, 
except  without  prejudice,  and  excepted  to 
the  ruling  of  the  court  refusing  to  allow  the 
dismissal  of  said  contest  without  prejudice. 
And  thereupon  said  John  W.  Cotter,  In  open 
court,  withdrew  his  appearance  as  attorney 
for  said  contestants,  and,  the  contest  now 
coming  on  regularly  for  trial,  neither  of 
said  contestants  appeared  in  person  or  by 
attorney;  and  thereupon,  upon  motion  of 
proponent's  counsel,  it  is  ordered  and  ad- 
judged by  the  court  that  the  said  contest  of 
the  said  Harriet  R.  Sheffield  and  Henry  A. 
Davis  be  dismissed,  and  that  proponent  re- 
cover of  said  contestants  his  (proponent's) 

cost  of  said  contest,  taxed -at  dollars. 

to  which  ruling  of  the  court,  and  judgment 
of  dismissal  and  for  costs,  the  said  John 
W.  Cotter  excepted  at  the  time." 

Upon  the  20th  of  October,  1803,  the  said 
contestants.  Sheffield  and  Davis,  moved  the 
court  to  set  aside  the  default,  and  open  the 
judgment  rendered  against  them,  and  that 
they  should  be  admitted  to  contest  the  will 
upon  their  objections  so  filed.  Messrs.  Cul- 
len  and  J.  K.  Toole  and  George  P.  Shelton 
appeared  as  attorneys  for  the  contestants  in 
filing  this  motion.  The  motion  was  based 
upon  the  following  grounds,  to  wit:  The 
court  exceeded  its  jurisdiction  in  dismissing 
the  said  objections,  and  striking  the  same 
from  the  files.  Second.  Because  the  said  or- 
der was  made  and  taken  against  the  con- 
testants by  reason  of  their  mistake,  inad- 
vertence, surprise,  and  excusable  neglect,  in 
this,  to  wit:  (a)  The  said  action  had  never 
been  revived  as  to  these  plaintiffs,  or  either 
of  them,  (b)  The  said  action  had  been  re- 
vived as  to  the  Root  and  Cummings  objec- 
tions, and  plaintiffs  had  the  right  to  rely  up- 
on the  supposition  that  said  case  would  not 
be  called  for  trial  as  to  them  until  it  had 
been  first  revived  as  against  them,  (c)  The 
plaintiffs  were  taken  by  surprise  by  the 
filing  of  an  answer  to  their  objections  to  the 
"probate  ofNald  alleged  will  by  the  said  de- 
fendant on  the  13th  of  May,  1803,  a  default 
therein  having  existed  from  the  12th  day  of 
September,  A.  D.  1890,  by  the  failure  of  de- 
fendant to  file  any  answer  to  such  objec- 
tions, and  also  because  no  leave  of  court  was 
obtained  to  file  such  answer,  or  notice  given 
these  plaintiffs  that  defendant  would  file 
the  same,  and  because  there  had  been  no  re- 
vivor of  said  action,  as  to  them,  before  the 
filing  of  said  answer,  or  the  date  when  said 
case  was  called  for  trial  on  such  objections 
and  answer,  (d)  Because  the  plaintiffs  had 
the  right  to  rely  upon  the  statements  made 
by  counsel  for  Henry  A.  Root  and  Maria  A. 
Cummings  that  the  case  would  be  tried  on 
the  objections  filed  in  their  behalf,  and  the 
neglect  of  plaintiffs  to  summon  witnesses  to 
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establish  the  issues  on  their  part  was  ex- 
cusable, (e)  Because  the  plaintiffs  were 
surprised  by  the  withdrawal  of  E.  Warren 
Toole  as  their  counsel,  upon  whom  they  re- 
lied to  look  after  their  interests,  at  a  time 
so  shortly  before  the  said  case  was  called 
for  trial  that  they  had  not  time  to  secure 
"  other  counsel  in  time  to.  properly  prepare 
said  case  for  trial,  (f)  Because  the  counsel 
whom  they  employed  at  the  suggestion  and 
on  the  recommendation  of  the  honorable 
Judge  of  this  court  was  so  occupied  with 
other  business  that  he  could  not  properly 
prepare  plaintiffs'  said  case  for  trial  after 
the  time  when  plaintiffs  engaged  him,  and 
before  the  time  said  cause  was  called  for 
trial,  (g)  Because  plaintiffs  were  taken  by 
surprise  by  the  stipulations  entered  into  by 
counsel  for  Henry  A.  Root  and  Maria  A. 
Cu  minings  and  for  proponents,  whereby  It 
was  agreed  that  the  contest  of  these  plain- 
•  tiffs  and  of  Henry  A.  Root  and  Maria  Cum- 
mings  should  be  tried  separately,  and  that 
the  contest  of  Henry  A.  Root  and  Maria  A. 
Cu  minings  should  be  continued  until  called 
up  by  consent  of  both  sides,  in  violation  of 
the  express  understanding  and  agreement 
between  plaintiff  and  Henry  A.  Root  and 
Maria  A  Cummings.  (h)  Because  the  death 
of  proponent  John  A.  Davis,  and  the  ap- 
pointment of  John  E.  Davis  as  administra- 
tor, and  his  substitution  as  proponent,  be- 
fore answer  had  been  died  to  the  contest  of 
these  plaintiffs,  was  such  a  change  in  the 
conditions  of  the  parties  to  said  suit  as 
would  warrant  the  continuance  of  the  case 
upon  application  of  either  side.  This  mo- 
tion will  be  made  upon  the  affidavits  of  Wil- 
liam L.  Snyder,  Martin  J.  Keogh,  and  John 
E.  Cotter,  and  upon  the  files  and  records  of 
said  cause  particularly  referred  to  in  said 
affidavits." 

To  support  that  motion,  codtestants  filed 
the  affidavit  of  William  L.  Snyder,  who 
swears  "that  he  Is  an  attorney  and  counselor 
at  law  engaged  in  the  practice  of  his  profes- 
sion in  the  city  and  county  of  New  York,  and 
has  been  such  attorney  and  counselor  for 
many  years  last  past;  that  deponent  is  as- 
sociated with  Martin  J.  Keogh,  an  attorney 
and  counselor  at  law  engaged  in  the  practice 
of  his  profession  in  the  city  and  county  of 
New  York,  and  that  the  said  Martin  J.  Keogh 
is  the  attorney  for  Harriet  R.  Sheffield  and 
Henry  A.  Davis,  a  niece  and  nephew  of  An- 
drew J.  Davis,  late  of  the  city  of  Butte,  coun- 
ty of  Silver  Bow,  state  of  Montana,  deceased; 
that  the  said  Harriet  R.  Sheffield  and  Henry 
A.  Davis  are  children  of  Asa  Davis,  a  de- 
ceased brother  of  said  Andrew  J.  Davis,  who 
died  on  the  11th  day  of  March,  1890,  at  said 
city  of  Butte,  intestate  and  unmarried,  leav- 
ing an  estate  of  the  estimated  value  of  five 
millions  of  dollars,  as  deponent  verily  believes, 
and,  as  such  heirs  and  next  of  kin  of  said 
Andrew  J.  Davis,  are  entitled  to  share  in  his 
estate,  and  are  entitled,  as  deponent  is  in- 
formed and  verily  believes,  to  an  eleventh 


part  or  share  of  said  estate.  Deponent  further 
says  that  upon  the  death  of  said  Andrew 
J.  Davis  said  Harriet  R.  Sheffield  and  Henry 
A.  Davis  retained  said  Martin  J.  Keogh  as 
their  attorney  to  represent  them  in  all  mat- 
ters pertaining  to  the  estate  of  said  Andrew 
J.  Davis,  and  this  deponent  acted  as  asso- 
ciate counsel  with  said  Martin  J.  Keogh  in 
all  matters  pertaining  to  said  estate,  for  and 
on  behalf  of  said  Harriet  R.  Sheffield  and 
Henry  A.  Davis."  The  affidavit  of  Snyder 
then  recites  the  matters  of  record  in  relation 
to  the  petition  of  Davis  for  letters  of  admin- 
istration under  the  will,  and  continues  as 
follows:  "That  thereupon  a  contest  arose  as 
to  the  genuineness  of  said  instrument,  so  pro- 
posed as  the  will  of  said  deceased;  contest- 
ants claiming  it  to  be  a  forgery,  and  that 
Andrew  J.  Davis  had  made  subsequent  wills, 
which  contest  is  still  pending  and  undeter- 
mined in  this  court.  That,  in  the  early  pro- 
ceedings with  reference  to  the  administration 
of  the  estate  of  the  said  Andrew  J.  Davis, 
said  Martin  J.  Keogh  appeared  and  attended 
at  the  city  of  Butte,  in  the  state  of  Montana, 
representing  the  interests  of  his  clients,  said 
Harriet  R.  Sheffield  and  Henry  A.  Davis. 
After  said  alleged  will  and  petitions  for  pro- 
bate thereof  were  filed,  Martin  J.  Keogh,  on 
behalf  of  his  clients,  Harriet  R.  Sheffield  and 
Henry  A.  Davis,  filed  in  the  office  of  the  clerk 
of  this  court,  on  the  9th  of  August,  1890,  ob- 
jections to  the  probate  of  said  alleged  will, 
and  upon  the  same  day  objections  to  the  pro- 
bate of  said  alleged  will  were  also  filed  by 
Henry  A.  Root  and  Maria  A.  Cummings.  De- 
ponent further  says:  That  he  is  informed 
and  believes  that  the  objections  so  filed  by 
said  Harriet  R.  Sheffield  and  Henry  A.  Davis 
and  by  said  Henry  A.  Root  and  Maria  A. 
Cummings  were  the  only  objections  so  filed 
by  any  of  the  heirs  of  the  said  Andrew  J. 
Davis,  and  constitute  the  only  contest  with 
respect  to  said  alleged  will.  That  on  said  9th 
day  of  August,  1890,  sundry  petitions  were 
filed  for  special  letters  of  administration  upon 
the  estate  of  Andrew  J.  Davis,  deceased,  and 
the  court,  after  hearing  said  objections,  on 
the  12th  day  of  August,  1890,  made  an  order 
appointing  James  A.  Talbott  as  special  ad- 
ministrator of  said  estate,  and  directed  said 
administrator  to  execute  a  bond  to  the  state 
of  Montana,  with  two  or  more  sufficient  sure- 
ties, In  the  sum  of  three  millions  of  dollars, 
and  on  the  18th  day  of  August,  1890,  said  Tal- 
bott filed  said  bond,  which  was  duly  approved 
by  the  court  on  that  day,  and  said  Talbott 
thereupon  entered  upon  his  duties  as  such 
special  administrator,  and  is  still  such  special 
administrator,  to  which  said  order  and  bond 
deponent  refers,  and  makes  the  same  a  part 
thereof.  Said  Martin  J.  Keogh  and  this  de- 
ponent, being  residents  of  the  state  of  New 
York,  and  being  unable  to  attend  personally 
to  represent  the  interests  of  said  Harriet  R. 
Sheffield  and  Henry  A.  Davis  in  the  courts 
of  Montana,  retained  E.  Warren  Toole  as  the 
attorney  and  counsel  for  said  Harriet  R.  Shef- 
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field  and  Henry  A.  Davis,  and  said  Toole  ac- 
cepted said  retainer,  and  agreed  to  act  as  the 
attorney  and  counsel  as  aforesaid  in  all  mat- 
ters pertaining  to  the  estate  of  Andrew  J. 
Davis,  deceased.  Deponent  further  says: 
That  during  the  lifetime  of  said  John  A.  Davis 
no  answer  was  ever  filed  to  the  objections  of 
Harriet  R.  Sheffield  and  Henry  A.  Davis,  and 
no  issue  was  ever  joined  upon  said  objections. 
That  on  the  19th  day  of  August,  1890,  John 
A.  Davis  filed  a  demurrer  to  the  fifth  and 
sixth  grounds  of  objections  filed  by  said  Har- 
riet R.  Sheffield  and  Henry  A.  Davis,  but  the 
first  four  grounds  of  said  exceptions  were 
never  demurred  to,  and  no  answer  thereto 
was  ever  filed  during  the  lifetime  of  said 
John  A  Davis;  and  deponent  refers  to  said 
demurrer,  and  makes  the  same  a  part  of  this 
affidavit.  Demurrer  was  also  filed  to  objec- 
tions filed  by  said  Henry  A.  Root.  That  said 
demurrers  were  heard  on  the  23d  day  of  Au- 
gust, 1890,  and  thereafter,  on  the  2d  day  of 
September,  1890,  an  order  was  duly  made 
and  entered  herein  sustaining  the  demurrer 
to  the  objections  of  Harriet  R.  Sheffield  and 
Henry  A.  Davis,  and  to  the .  objections  of 
Thomas  Jefferson  Davis  and  the  objections 
of  said  Henry  A.  Root,  to  which  said  order 
deponent  refers,  and  makes  the  same  a  part 
of  this  affidavit  That  thereafter,  on  the  23d 
day  of  October,  1890,  issue  was  joined  upon 
the  objections  pf  Henry  A.  Root  and  Maria 
A.  Cumm.lngs  by  an  answer  duly  filed  on 
that  day.  That  no  answer  was  filed  to  the 
objections  of  Harriet  R.  Sheffield  and  Henry 
A.  Davis.  Various  proceedings  were  had  in 
the  matter  of  the  probate  of  said  alleged  will, 
and  elaborate  preparations  were  made  for  the 
trial  of  the  contest  filed  by  said  Henry  A. 
Root  and  Maria  A.  Cummlngs  upon  the  issues 
joined  by  the  answer  of  the  proponent,  John 
A.  Davis.  Deponent  further  says  that  Henry 
A.  Root  and  Maria  A  Cummlngs  demanded 
a  jury  trial  upon  the  issues  to  the  contest  rais- 
ed by  the  answer  of  John  A.  Davis  to  the 
objections  filed  by  them;  that  said  trial  was 
commenced  on  the  27th  day  of  July,  1891, 
and  continued  until  the  9th  day  of  September, 
1891,  when  the  jury  disagreed  and  were  dis- 
charged. Deponent  further  says  that  the 
said  trial  involved  an  expenditure  of  not  less 
than  fifty  thousand  dollars.  Deponent  fur- 
ther says  that  no  trial*  was  had  upon  the  ob- 
jections filed  by  deponent's  clients  Harriet  R. 
Sheffield  and  Henry  A.  Davis,  and  that,  as  a 
matter  of  fact,  no  issue  was  joined  upon  said 
contest,  and  no  answer  had  been  filed  there- 
to, although  neither  deponent  nor  said  Martin 
J.  Keogh  were  aware  of  the  fact  at  that  time 
that  no  such  answer  had  been  filed,  and  nei- 
ther this  deponent  nor  said  Martin  J.  Keogh 
were  advised  that  their  clients,  Harriet  R. 
Sheffield  and  Henry  A.  Davis)  were  entitled 
to  a  decree  of  default  on  the  part  of  propo- 
nent to  file  an  answer  to  their  objections,  but 
this  deponent  and  said  Keogh,  having  allow- 
ed their  interests  to  be  t  attended  to  by  E. 
Warren  Toole,  supposed  that  whatever  rights 


they  were  entitled  to  would  be  secured  by  the 
vigilance  of  their  said  counsel,  said  E.  War- 
ren Toole.  Deponent  further  says  that  he  re- 
mained in  the  city  of  Butte  during  said  trial, 
until  the  said  trial  was  over,  and  until  the 
jury  had  been  discharged,  and  thereafter  de- 
ponent proceeded  to  his  home,  in  the  city  of 
New  York,  leaving  said  E.  Warren  Toole  to 
look  after  the  interests  of  his  said  client 
Nothing  more  was  heard  by  this  deponent  or 
by  said  Keogh  or  by  deponent's  said  clients, 
either  through  McConnell  &  Clayberg  or  said 
E.  Warren  Toole,  In  relation  to  the  condition 
of  said  contest  until  the  16th  day  of  June, 
1893." 

The  affidavit  then  sets  forth  the  revival 
of  the  contests  in  the  name  of  John  E.  Davis 
as  administrator  of  his  father's  estate,  and 
the  order  of  the  court,  and  the  fact  that  no 
notice  of  such  revival  was  ever  given  to 
Sheffield  and  Davis,  or  to  E.  W.  Toole,  as 
the  attorney  for  Sheffield  and  Davis,  al- 
though notice  of  said  application  for  revival 
was  given  to  the  various  firms  of  lawyers 
who  appeared  as  attorneys  for  Root  and 
Cummlngs.  There  follows  considerable  mat- 
ter in  relation  to  the  demurrer  to  the  objec- 
tions of  said  Sheffield  and  Davis  having 
been  passed,  but  all  such  matter  being  im- 
material for  the  present  consideration  of 
the  case,  is  omitted.  Mr.  Snyder  further 
continues:  "Deponent  further  says  that  be- 
lieving the  rights  of  his  said  clients  to  be 
secured  under  the  supervision  of  the  said  E. 
Warren  Toole,  and  relying  wholly  upon  said 
E.  Warren  Toole  to  advise  deponent  as  to 
his  rights  in  the  matter,  neither  deponent 
nor  said  Keogh  took  any  active  steps,  and 
received  no  further  notice  In  the  premises, 
until  about  the  20th  day  of  June,  1893,  when 
said  Keogh  received  a  letter  from  said  E. 
-Warren  Toole,  in  which  said  Toole  stated 
that  he  would*  not  longer  act  as  attorney  for 
said  Harriet  R.  Sheffield  and  Henry  A.  Davis. 
Said  letter  contained  the  Information  that 
the  trial  of  the  Issues  upon  the  contest  of 
the  alleged,  will  of  Andrew  J.  Davis  was  set 
for  the  26th  day  of  July,  1893,  a  copy  ot 
which  said  letter  Is  hereto  attached,  mark- 
ed 'Exhibit  B.'  Deponent  further  says  that 
thereupon  deponent  consulted  said  Keogh, 
and  concluded  to  write  to  Mr.  Corbett  who 
was  also  associated  with  Mr.  Toole  In  the 
trial  of  said  action,  to  act  as  counsel  for  de- 
ponent's clients,  and  also  to  endeavor  to 
have  Mr.  Toole  to  reconsider  his  withdrawal 
as  attorney  for  said  Harriet  R.  Sheffield  and 
Henry  A.  Davis;  that  thereupon  a  letter 
was  written  to  said  Corbett  requesting  him  to 
act  as  attorney  for  deponent's  said  clients, 
and  to  advise  Mr.  Toole  that  our  position 
was  not  hostile  to  any  other  clients  repre- 
sented by  him,  and  asking  him  to  remain 
as  counsel  for  said  Harriet  R.  Sheffield  and 
Henry  A.  Davis;  that  said  letter  was  sent 
to  Mr.  Corbett  and  after  the  lapse  of  sever- 
al days  said  Keogh  received  a  telegram 
from  said  Corbett  announcing  that  he  could 
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not  act  as  counsel,  and  said  Corbett  further 
advised  us  that  said  Toole  could  not  act; 
that  thereupon  said  Keogh  telegraphed  to 
Judge  McHatton,  the  judge  of  this  court,  re- 
questing said  McHatton  to  suggest  the  name 
of  some  suitable  person  to  act  as  attorney 
for  said  Harriet  R.  Sheffield  and  Henry  A. 
Day! 8  In  the  approaching  trial;  that  said 
Kebgh  received  a  telegram  from  said  Mc- 
Hatton, In  which  he  suggested  the  name  of 
John  W.  Cotter,  city  attorney  of  Butte  City, 
as  a  proper  person  to  retain  on  behalf  of 
deponent's  client;  that  said  Cotter  was  Im- 
mediately communicated  with,  and  consent- 
ed to  be  retained  on  the  17th  day  of  July, 
1893.  as  more  fully  appears  by  the  affidavit 
of  said  Cotter,  a  copy  of  which  is  hereto  an- 
nexed; that  said  Cotter  stated  that  he  was 
at  that  time  engaged  in  the  trial  of  a  min- 
ing suit  in  the  city  of  Butte,  which  said  suit 
was  then  actually  on  trial,  which  said  trial 
was  not  finished  until  the  23d  day  of  July, 
1803,  at  5:30  o'clock  in  the  afternoon  of  that 
day.  Deponent  further  says  that  said  Cot- 
ter appeared  on  said  24th  day  of  July,  1893, 
as  deponent  is  informed  and  verily  believes, 
and  made  an  application  to  the  court  for  a 
continuance  of  said  contest  upon  the  ground 
that  he,  the  said  Cotter,  was  only  retained 
upon  the  17th  day  of  July;  that  he  had  been 
actually  engaged  since  the  time  of  his  re- 
tainer until  the  23d  day  of  July;  that  he 
had  no  time  In  which  to  prepare  for  the 
prosecution  of  said  action,  and  the  said  Cot- 
ter further  relied  upon  the  stipulations  filed 
in  said  action  by  the  proponent  and  by  the 
contestants,  Henry  A  Root  and  Maria  A. 
Cummlngs,  on  the  29th  day  of  April,  1893, 
providing  that  said  contest  should  not  be 
continued,  and  that  no  continuance  thereof 
should  be  asked  for  by  either  party,  unless 
for  cause  that  might  arise  after  the  stipula- 
tion was  filed.  Deponent  further  says  that 
on  said  24th  day  of  July,  1893,  the  contest- 
ants Henry  A.  Root  and  Maria  Cummlngs 
made  a  stipulation  with  the  proponent, 
whereby  they  agreed  to  separate  the  contest 
of  said  Henry  A.  Root  and  Maria  A.  Cum- 
mlngs from  the  contest  of  any  other  party 
against  the  probating  of  said  will,  and  fur- 
ther agreed  to  continue  the  contest  of  said 
Root  and  Cummlngs  until  either  party 
should  bring  the  same  upon  ten  days'  no- 
tice, copies  of  which  said  stipulation  and 
the  affidavit  of  the  said  John  W.  Cotter  are 
hereto  annexed,  and  made  a  part  of  this  af- 
fidavit Deponent  further  says  that  said 
court  refused  to  continue  the  said  contest 
of  Harriet  R.  Sheffield  and  Henry  A.  Davis, 
and  that  the  said  court  dismissed  said  al- 
leged contest,  and  an  order  dismissing  the 
same  was  entered  on  the  27th  day  of  July, 
1893,  a  copy  of  which  Is  hereto  annexed, 
and  made  a  part  of  this  affidavit  Deponent 
further  says  that  said  Harriet  R.  Sheffield 
and  Henry  A.  Davis  have  no  means  and  no 
property,  except  their  Interest  in  this  es- 
tate; that  the  said  contestants  are  absolute- 


ly without  means  with  which  to  procure  the 
necessary  witnesses  upon  such  short  notice, 
or  to  arrange  to  secure  the  funds  with  which 
to  procure  the  attendance  of  the  witnesses 
to  prosecute  the  trial  of  said  contest  And 
deponent  further  says  that  from  said  stipu- 
lation filed  on  the  24th  day  of  July,  1893,  It 
appears  that  no  separate  trial  of  the  said 
contest  had  ever  been  asked  or  applied  for 
until  the  24th  day  of  July,  1893,  and  said 
Cotter  relied  upon  said  stipulations  and  the 
fact  that  the  issues  had  never  been  separat- 
ed, believing  that  the  said  issues  would  be 
tried  together  as  one  issue,  as  more  fully 
appears  by  the  affidavit  of  said  Cotter, 
which  Is  hereto  annexed.  Deponent  further 
says  that  from  the  time  of  the  receipt  of  the 
letter  of  said  E.  Warren  Toole,  refusing  to 
act  as  counsel  for  deponent's  said  clients, 
to  wit  the  20th  day  of  June,  1893,  until  the 
date  when  said  contest  was  set  for  trial,  to 
wit  the  24th  day  of  July,  1893,  it  was  physic- 
ally impossible  for  this  deponent  or  said 
Keogh  to  prepare  for  the  trial  of  said  con- 
test as  a  separate  contest  or  to  retain  and 
engage  additional  counsel,  and  deponent 
and  said  Keogh  relied  upon  the  fact  that 
the  said  contest  had  never  been  separated, 
and  had  always  been  regarded  and  treated 
as  a  single  issue,  and  that  no  application 
had  ever  been  made,  and  no  notice  had  ever 
been  given,  for  the  separation  of  said  con- 
tests, and  that  in  order  to  properly  pre- 
pare for  the  trial  of  said  issue  as  a  separate 
contest  not  less  than  two  months  would 
have  been  required,  after  proper  counsel 
had  been  retained,  within  which  to  arrange 
to  secure  the  proper  and  necessary  funds, 
and  to  secure  witnesses  for  the  trial  of  said 
contest  .  Deponent  further  says  that  the 
reason  why  this  affidavit  is  made  by  de- 
ponent and  not  by  the  said  Harriet  R. 
Sheffield  and  Henry  A.  Davis,  •  is  because 
that  Harriet  R.  Sheffield  is  now  at  New 
Rochelle,  in  the  county  of  Westchester,  state 
of  New  York,  and  the  said  Henry  A.  Da- 
vis is  now  in  the  town  of  Munson,  In  the 
state  of  Massachusetts,  and  that  the  said 
Sheffield  and  Davis  are  not  personally  cog- 
nizant of  many  of  the  facts  set  forth  In  this 
affidavit,  and  that  said  Keogh  is  now  in 
the  city  and  county  of  New  York,  and  that 
it  is  necessary  for  deponent  to  make  this 
affidavit  for  the  reason  that  he  is  personally 
cognizant  of  many  of  the  facts  herein  set 
forth,  and  has  personally  examined  the 
minutes  and  records  of  the  court  and  per- 
sonally attended  the  trial  of  the  contest  be- 
tween proponent  and  Henry  A.  Root  and 
Maria  A.  Cummlngs.  Deponent  further 
says  that  this  contest  is  a  bona  fide  and 
meritorious  contest;  that  the  said  paper 
purporting  to  be  the  last  will  and  testament 
of  Andrew  J.  Davis  is,  as  deponent  is  in- 
formed and  believes,  a  forgery;  and  that 
since  the  alleged  paper  purporting  to  be  the 
said  last  will  and  testament  1b  alleged  to 
have  been  made,  as  deponent  is  informed 
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and  believes,  the  said  Andrew  J.  Davis 
made  other  wills,  to  wit,  in  1874,  1884,  and 
1889.  And  deponent  further  says  that  this 
application  has  been  made  with  all  due  dili- 
gence, and  that  deponent  was  unable  to 
make  the  application  without  a  personal  ex- 
amination of  the  records  of  this  court,  and 
was  only  able  to  make  this  examination  on 
the  25th  and  26th  days  of  August,  1893.  De- 
ponent further  says  that  the  contestants 
Henry  A.  Root  and  Maria  A.  Cummings 
have  come  to  an  understanding  with  the 
proponent,  whereby  they  have  .agreed  to 
separate  their  contest  apart  and  distinct 
from  any  other  contest,  and  have  agreed  to 
postpone  the  trial  of  said  contest,  so  that 
the  said  contest  will  never  be  tried  unless 
said  contestants  and  said  proponent  agree 
thereto,  as  appears  by  the  stipulation  filed 
by  said  contestants  and  said  proponent  on 
the  24th  day  of  July,  1893,  and  deponent  is 
informed  and  verily  believes  that  said  stipu- 
lation is  the  result  of  an  agreement  and  un- 
derstanding made  and  entered  into  between 
the  said  contestants  Henry  A.  Root  and 
Maria  A.  Cummings  and  said  proponent, 
whereby  all  other  contests  should  be  dis- 
missed, so  that  the  said  contest  of  Henry 
A.  Root  and  Maria  A.  Cummings  may  be 
withdrawn,  and  said  alleged  will  of  Andrew 
J.  Davis  allowed  to  be  probated  In  order 
that  said  estate  may  be  divided  between  the 
legatees  named  in  said  will  and  the  said 
Henry  A.  Root  and  Maria  A.  Cummings,  to 
the  entire  exclusion  of  the  said  Harriet  R. 
Sheffield  and  Henry  A.  Davis.  Deponent 
further  says  that  if  the  application  to  set 
aside  the  order  of  this  court  made  on  the 
27th  day  of  July,  1893,  dismissing  the  ob- 
jections made  by  the  said  Harriet  R.  Shef- 
field and  Henry  A.  Davis  to  the  probating 
of  said  alleged  will,  be  set  aside,  the  said 
contestants  will  be  able  to  show  upon  the 
trial  of  their  said  objections  that  the  said 
alleged  will  of  Andrew  J.  Davis  is  not  his 
last  will  and  testament,  but  that  the  same 
ia  a  forgery,  and  that  the  said  decedent 
made  other  wills  after  the  date  of  the  said 
alleged  will  offered  by  proponent  to  be  pro- 
bated; that,  if  said  order  is  so  set  aside, 
affiant  lias  reason  to  believe  that  the  said 
contestants  Harriet  R.  Sheffield  and  Henry 
A.  Davis  can,  within  a  reasonable  time,  pre- 
pare fpr  the  trial  of  their  said  objections." 

The  letter  of  Messrs.  Toole  and  Wallace 
and  Cullen  and  Clay  berg,  referred  to  In  the 
affidavit  of  Mr.  Snyder,  is  as  follows:  "At 
the  time  we  agreed  to  attend  to  the  contest 
for  the  Davis  heirs  whom  you  represent, 
you  will  remember  that  it  was  with  the  ex- 
press understanding  that  their  interests 
were  identical  with  those  of  Mr.  Root,  and 
those  united  with  him  in  making  the  de- 
fense to  the  probate  of  the  will.  You  will 
also  remember  that  Erwln  Davis  was  assist- 
ing in  probating  the  same,  and  that  his  in- 
terests and  those  of  Mr.  Root  and  those 
united  with  him  have  always  been  regarded 


as  antagonistic.  I  have  been  informed  by 
parties  who  seem  to  know  about  the  matter 
that  the  heirs  which  were  represented  by 
you  have  sold  out  their  Interest  in  the  estate 
to  Erwin  Davis,  and  Mr.  Root  and  his  party 
are  unwilling  that  I  should  have  any  further 
connection  with  the  matter  for  them.  Under 
this  condition  of  things,  and  having  received 
no  notice  from  yon  or  them  as  to  this  sale 
or  transfer  of  their  interest,  I  write  you  for 
the  purpose  of  letting  you  know  that  I  shall 
sever  my  connection  with  the  case,  and  do 
this  in  ample  time  that  you  may  have  an  op- 
portunity to  procure  counsel  to  look  after 
their  interests,  if  it  is  desirable  to  do  so. 
The  case,  I  understand,  is  set  for  trial  on  ^he 
26th  day  of  July.  Your  presence,  or  the 
presence  of  some  one  to  represent  these 
heirs,  will  certainly  be  absolutely  necessary. 
Messrs.  Clayberg  &  McConnell,  who  are  as- 
sociated with  us  in  this  matter,  which  was 
fully  explained  to  you  at  the  time  the  ar- 
rangement was  made  with  us,  join  us  in 
this  letter;  and  they  will  no  longer  have 
anything  more  to  do  with  tbe  case,  but  like- 
wise withdraw,  for  the  "reasons  we  have 
herein  stated." 

These  contestants  also  filed  the  affidavit  of 
Martin  J.  Keogh,  which  was  substantially  as 
follows:  "Martin  J.  Keogh,  being  first  duly 
sworn,  deposes  and  says  that  he  is  an  attor- 
ney and  counselor  at  law  engaged  In  the 
practice  of  his  profession  in  the  city  and 
county  of  New  York,  and  has  been  so  en- 
gaged for  many  years  last  past;  that  de- 
ponent Is  the  attorney  for  Harriet  R.  Shef- 
field and  Henry  A.  Davis,  a  niece  and  neph- 
ew of  Andrew  J.  Davis,  late  of  the  city  of 
Butte,  county  of  Silver  Bow,  and  state  of 
Montana,  deceased;  that  Harriet  R.  Shef- 
field and  Henry  A.  Davis  are  children  of 
Asa  Davis,  a  deceased  brother  of  said  An- 
drew J.  Davis,  who  died  on  the  11th  day  of 
March,  1890,  at  the  city  of  Butte,  intestate 
and  unmarried,  and  leaving  an  estate  of  the 
estimated  value  of  at  least  five  million  dol- 
lars ($5,000,000),  as  deponent  verily  believes. 
And,  as  such  heirs  and  next  of  kin  of  said 
Andrew  J.  Davis,  deponent's  said  clients  are 
entitled  to  share  in  said  estate,  and  are  en- 
titled to  receive  therefrom  as  deponent  is  In- 
formed and  verily  believes,  one  eleventh 
part  of  said  estate.  Deponent  further  says 
that  upon  the  death  of  said  Andrew  J.  Da- 
vis said  Harriet  R.  Sheffield  and  Henry  A. 
Davis  retained  this  deponent  to  represent 
them  in  all  matters  pertaining  to  the  estate 
of  said  Andrew  J.  Davis.  Deponent  further 
says  that  when  said  Andrew  J.  Davis  died 
there  was  no  question  as  to  the  heirship  of 
deponent's  clients,  and  no  dispute  as  to  the 
shaTe  to  which  they  were  entitled  being  one 
eleventh  part  of  said  estate.  It  was  agreed 
by  all  parties  that  said  Andrew  J.  Davis  died 
intestate,  and  no  question  was  raised  as  to 
there  being  any  will  of  said  Andrew  J.  Da- 
vis In  existence.  Application  for  letters  of 
administration  upon  the  estate  of  said  An- 
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drew  J.  Davis  was  made  by  Henry  A.  Root, 
a  nephew,  who  then  claimed  to  be  a  citizen 
of  Montana,  and  who  removed  to  Helena, 
Montana,  for  that  purpose,  and  also  by  John 
A.  Davis,  a  brother  of  the  deceased,  who  re- 
*  sided  in  said  city  of  Butte,  in  said  state  of 
Montana,  and  in  these  petitions  for  letters 
of  administration  the  petitioners  swore  that 
said  Andrew  J.  Davis  died  intestate.  Upon 
these  applications  for  letters  of  administra- 
tion, the  contest  arose  as  to  whom  letters 
should  be  granted.  This  deponent,  as  at- 
torney for  said  Harriet  R.  Sheffield  and  Hen- 
ry A.  Davis,  went  to  the  state  of  Montana 
to  represent  the  interests  of  his  clients,  and 
appeared  In  the  court  upon  the  application 
for  a  temporary  administrator  upon  the  es- 
tate. Thereafter,  it  was  claimed  that  a  will 
purporting  to  have  been  executed  by  An- 
drew J.  Davis  in  1866  was  found  in  Iowa. 
This  alleged  will  gave  the  bulk  of  the  es- 
tate to  John  A.  Davis,  the  brother  of  the  de- 
ceased, who  was  then  applying  for  letters  of 
administration  upon  the  estate,  and  made 
certain  bequests  to  Thomas  Jefferson  Davis 
and  Pet  Davis,  who  claimed  to  be  natural 
children  of  said  Andrew  J.  Davis.  On  the 
24th  day  of  July,  1890,  said  John  A.  Davis 
filed  his  petition  in  this  court,  and  therewith 
presented  said  alleged  Instrument,  purport- 
ing to  be  the  last  will  and  testament  of  said 
Andrew  J.  Davis,  deceased,  and  prayed  that 
the  same  be  admitted  to  probate,  and  that 
upon  its  admission  to  probate  said  John  A. 
Davis  be  appointed  administrator  with  the 
will  annexed  of  the  estate  of  the  said  An- 
drew J.  Davis,  deceased;  that  thereupon  a 
contest  arose  as  to  the  genuineness  of  said 
instrument  so  proposed  as  the  will  of  said 
deceased,  contestants  claiming  it  to  be  a 
forgery,  and  claiming  also  that  Andrew  J. 
Davis  had  made  subsequent  wills.  Depo- 
nent further  says  that  the  contest  upon  said 
alleged  will  is  still  pending  and  undetermin- 
ed in  this  court  Deponent  further  says 
that  on  behalf  of  his  clients,  Harriet  R. 
Sheffield  and  Henry  A  Davis,  deponent  had 
on  the  9th  day  of  August,  1890,  filed  objec- 
tions to  the  probate  of  said  alleged  will,  in 
the  office  of  the  clerk  of  this  court,  on  the 
9th  day  of  August  1890,  and  upon  the  same 
day  objections  to  the  probate  of  said  alleged 
will  were  also  filed  by  Henry  A.  Root  and 
Maria  A.  Cummings.  Deponent  further 
says  that  he  is  informed  and  believes  the  ob- 
jections so  filed  by  Harriet  R.  Sheffield  and 
Henry  A.  Davis  and  by  the  said  Henry  A. 
Root  and  Maria  A.  Cummings  are  the  only 
objections  so  filed  by  the  heirs  of  said  An- 
drew J.  Davis,  and  constitute  the  only  ob- 
jections with  respect  to  the  said  alleged  will; 
that  on  the  said  9th  day  of  August  1890, 
sundry  petitions  were  filed  for  special  letters 
of  administration  upon  the  estate  of  said 
Andrew  J.  Davis,  deceased,  and  the  court 
after  hearing  the  said  objections,  on  the 
12th  day  of  August  1890,  made  an  order  ap- 
pointing James  A.  Talbott  as  a  special  ad- 


ministrator of  said  estate,  and  instructed 
said  administrator  to  execute  a  bond  to  the 
state  of  Montana  In  the  sum  of  three  mil- 
lion dollars  ($3,000,000),  and  on  the  18th  day 
of  August  1890,  said  Talbott  filed  the  said 
bond,  which  was  duly  approved  by  the  court 
on  that  day,  and  said  Talbott  thereupon  en- 
tered upon  his  duties  as  such  administrator, 
and  is  still  such  administrator,  to  which  said 
order  and  bond  this  deponent  refers  upon 
this  application.  Deponent  further  says 
that  he  was  obliged  to  return  to  his  home, 
in  the  state  of  New  York,  to  attend  to  his 
practice,  being  unable  to  attend  personally 
to  the  interests  of  his  clients,  Harriet  R. 
Sheffield  and  Henry  A.  Davis,  in  the  courts 
of  Montana,  and  the  deponent  retained  E. 
Warren  Toole  as  attorney  and  counsel  for 
the  said  Harriet  R.  Sheffield  and  Henry  A. 
Davis,  and  said  Toole  accepted  said  retainer, 
and  agreed  to  act  as  attorney  and  counsel 
for  deponent's  said  clients  in  all  matters  ap- 
pertaining to  the  estate  of  said  Andrew  J.Da- 
vis, deceased,  and  deponent  intrusted  the  in- 
terests of  his  said  clients  implicitly  to  the 
said  E.  Warren  Toole.  And  deponent  fur- 
ther says  that  William  L.  Snyder,  attorney 
and  counselor  at  law,  engaged  in  the  practice 
of  his  profession  In  the  city  and  county  of 
New  York,  was  associated  with  this  depo- 
nent as  counsel  for  deponent's  said,  clients, 
said  Harriet  R.  Sheffield  and  Henry  A.  Da- 
vis; that  during  the  trial  of  the  contest  up- 
on the  alleged  will  of  said  Andrew  J.  Davis, 
in  July,  August,  and  September,  1891,  said 
William  L.  Snyder  proceeded  to  the  state  of 
Montana,  and  to  the  city  of  Butte,  in  said 
state,  and  attended  upon  said  trial,  in  the  in- 
terests of  deponent's  said  clients,  Harriet  R. 
Sheffield  and  Henry  A.  Davis.  Deponent 
further  says  that  said  William  L.  Snyder,  In 
the  month  of  August  1893,  also  proceeded  to 
the  said  state  of  Montana  in  the  interest  of 
deponent's  said  clients,  Harriet  R.  Sheffield 
and  Henry  A.  Davis,  for  the  purpose  of  inves- 
tigating the  record,  and  securing  a  history  of 
the  entire  proceedings  with  respect  to  the 
contest  upon  the  will  of  said  Andrew  J.  Da- 
vis. *  *  *  Deponent  further  says  that  the 
said  Root  and  Cummings  demanded  a  jury 
trial  upon  the  issues  raised  by  the  answer  of 
John  A.  Davis  to  the  objections  filed  by 
them  to  the  probate  of  said  alleged  wiK 
of  Andrew  J.  Davis;  that  the  trial  of  issues 
was  commenced  on  the  27th  day  of  July, 
1891,  and  continued  until  the  9th  day  of 
September,  1891,  when  the  jury  disagreed 
and  were  discharged.  Deponent  further 
says  that  the  said  trial,  as  appears  by  the 
affidavit  of  said  Snyder,  hereinbefore  refer- 
red to,  was  very  expensive,  and  involved  an 
expenditure  of  not  less  than  fifty  thousand 
dollars  ($50,000).  Deponent  further  says 
that  no  trial  was  had  upon  the  objections 
filed  by  this*  deponent  on  behalf  of  depo- 
nent's said  clients,  Harriet  R.  Sheffield  and 
Henry  A.  Davis,  and  that,  as  a  matter  of 
fact,  no  answer  has  been  filed  thereto  in  the 
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lifetime  of  said  proponent,  John  A.  Davis. 
And  deponent  says  that  E.  Warren  Toole, 
under  and  by  virtue  of  an  agreement  made 
by  said  Toole  with  this  deponent,  whereby 
he  agreed  to  protect  the  Interests  of  said  cli- 
ents, Harriet  R.  Sheffield  and  Henry  A.  Da- 
vis, could  have  entered  an  order  upon  said 
default  so  as  to  protect  the  interests  of  de- 
ponent's said  clients,  but  that  said  Toole 
failed  to  Inform  deponent  or  said  Snyder  of 
their  rights  in  the  premises,  and  no  order 
was  ever  entered  upon  said  default  by  said 
Toole.  *  *  *  Deponent  further  says  that 
believing  the  rights  of  his  said  clients  to  be 
secure  under  the  supervision  of  said  E.  War- 
ren Toole,  and  relying  solely  upon  E.  Warren 
Toole  to  advise  deponent  as  to  his  rights  in 
the  matter,  deponent  took  no  active  steps, 
and  received  no  further  notice  in  the  prem- 
ises until  the  20th  day  of  June,  1893,  when 
deponent  received  a  letter  from  said  E. 
Warren  Toole,  dated  at  Helena,  Montana, 
the  16th  day  of  June,  1893,  in  which  said 
Toole  stated  that  he  would  no  longer  act  as 
attorney  foe  Harriet  R.  Sheffield  and  Henry 
A.  Davis.  Said  letter  contained  the  informa- 
tion that  the  trial  of  the  issues  upon  the 
contest  of  the  alleged  will  of  said  Andrew  J. 
Davis  was  set  for  the  26th  day  of  July,  1893, 
when,  as  a  matter  of  fact,  said  trial  was  set 
for  the  24th  day  of  July,  1893.  Said  letter 
is  attached  to  the  affidavit  of  said  Snyder, 
reference  to  which  is  hereto  had.  Upon  re- 
ceipt of  said  letter,  deponent  began  to  make 
Inquiries  as  to  a  proper  person  to  represent 
deponent's  interest  upon  said  trial,  and  de- 
ponent finally  concluded  to  write  to  Frank 
E.  Corbett,  Esq.,  of  the  firm  of  Corbett  & 
Wellcome,  of  the  city  of  Butte,  attorneys 
and  counselors  at  law,  who  were  also  asso- 
ciated with  E.  Warren  Toole  and  McConnell 
and  Clayberg,  on  behalf  of  the  contestants 
of  said  will,  to  endeavor,  if  possible,  to  have 
said  Corbett  appear  for,  and  represent  the 
interests  of,  deponent's  clients  in  said  action, 
which  said  letter  bears  date  the  28th  day  of 
June,  1893.  and  is  referred  to  in  the  affida- 
vit of  said  Snyder,  and  to  which  deponent 
also  refers,  and  in  said  letter  deponent  stat- 
ed tbat  deponent's  said  clients  had  not  sold 
their  Interests  in  said  estate  to  Irwin  Da- 
vis, and  had  made  no  assignment  of  said  in- 
terests to  him,  and  deponent,  in  said  letter, 
requested  said  Corbett  to  telegraph  depo- 
nent, upon  receipt  of  said  letter,  whether  he 
was  willing  to  act  as  attorney  for  deponent's 
said  clients.  Deponent  further  says  that 
upon  the  5th  day  of  July,  1893,  deponent  re- 
ceived a  telegram  from  Messrs.  Corbett  & 
Wellcome,  in  response  to  said  letter,  as  fol- 
lows: 'We  cannot  act  for  your  clients  in  the 
Davis  case.  We  do  not  feel  like  taking  the 
responsibility  of  recommending  a  lawyer 
here.  [Signed]  Corbett  &  Wellcome/  The 
time  being  so  short,  deponent  found  himself 
obliged  to  retain  counsel,  if  possible,  by  tele- 
graph, the  matter  being  of  great  importance; 
and  on  the  same  day  that  deponent  wrote  to 


said  Corbett,  to  wit,  the  28th  day  of  June, 
1893,  deponent  sent  a  telegram  to  the  Honor- 
able Judge  McHatton,  a  judge  of  this  court, 
asking  if  he  would  suggest  the  name  of  an 
attorney  who  could  properly  represent  the 
interests  of  deponent's  said  clients  upon  the 
contest  of  the  will  of  Andrew  J.  Davis,  de- 
ceased; and  deponent  received  a  telegram 
in  answer  thereto  from  Judge  McHatton,  as 
follows,  answering  and  giving  the  name  of 
John  W.  Cotter,  city  attorney  of  Butte,  sign- 
ed, 'Judge  McHatton.'  Deponent  further 
says  that  immediately  upon  the  receipt  of 
said  telegram  from  Messrs.  Corbett  &  Well- 
come, declining  to  act  as  attorneys  for  de- 
ponent's clients,  deponent  communicated  with 
said  John  W.  Cotter,  and  said  Cotter  on 
the  17th  day  of  July,  1893,  consented  to  act 
as  attorney  and  to  represent  the  interests  of 
deponent's  clients  upon  the  contest  of  said 
alleged  will.  Said  Cotter,  however,  stated 
to  said  deponent  that  he  was  then  engaged  in 
the  trial  of  a  mining  case,  and  that  he 
would  give  his  attention  to  the  matter  as 
soon  as  the  trial  of  said  case  was  ended. 
Deponent  is  informed  that  said  Cotter  made 
an  affidavit,  which  is  on  file  In  the  office  of 
the  clerk  of  this  court.  In  which  said  Cotter 
stated  that  said  trial  was  not  concluded  un- 
til 5:30  o'clock  on  the  afternoon  of  the  23d 
day  of  July,  1893,  so  that  said  Cotter  had  no 
time  within  which  to  prepare  for  the  trial  of 
said  contest,  and  said  Cotter  further  relied 
upon  the  stipulations  filed  herein  that  no 
further  adjournment  of  this  court  was  to  be 
had  as  to  the  contest  of  Henry  A.  Root  and 
Maria  A.  Cummings,  which  said  stipulation 
was  dated  on  the  29th  day  of  April,  1893, 
and  copies  of  which  are  attached  to  the  affi- 
davit of  William  L.  Snyder,  hereinbefore  re- 
ferred to.  Deponent  further  says  that  he 
too  was  led  to  believe  that  the  trial  of  the 
issues  of  said  Root  and  Cummings  would 
be  taken  up  and  disposed  of  at  the  same 
time  that  the  trial  upon  the  objections  of 
this  deponent  should  be  urged,  and  deponent 
was  so  informed  by  Messrs.  Corbett  &  Well- 
come, who  were  also  associated  with  Mr. 
Toole,  as  counsel  for  contestants,  in  a  letter 
from  them,  received  by  deponent,  bearing 
date,  April  22,  1892,  which  contains  the  fol- 
lowing statement:  'Forbis  Brothers  have 
stated  to  me  that  they  have  no  intention  of 
forcing  trial  upon  your  objections  upon  any 
earlier  date  than  upon  Root  and  Cummings' 
objections;  and  Mr.  James  W.  Forbis  stat- 
ed to  me  that  the  demurrer,  being  disposed 
of,  should  stand  continued  for  hearing,  sub- 
ject to  the  same  conditions  as  the  Root  and 
Cummings  objections.'  Copy  of  said  letter 
Is  hereto  annexed,  and  made  a  part  of  this 
affidavit.  Notwithstanding  these  facts,  de- 
ponent learned  that  upon  the  24th  day  of 
July,  1893,  notwithstanding  the  fact  that  no 
issue  was  joined  upon  the  objections  of  de- 
ponent's clients  until  the  13th  day  of  May, 
1893,  the  attorneys  for  proponent  entered  in- 
to a  secret  agreement  with  attorneys  for 
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the  contestants  Henry  A  Root  and  Maria  A 
Cummings,  whereby  a  stipulation  was  en- 
tered into  on  that  day  attempting  to  sever 
said  contest  of  Henry  A.  Root  and  Maria  A. 
Cummings  from  the  contest  of  any  other 
parties  against  the  probate  of  said  will  of 
Andrew  J.  Davis,  and  continuing  the  trial  of 
said  contest  of  said  Root  and  Cummings  un- 
til the  1st  day  of  September,  1893,  and  until 
such  time  thereafter  as  should  be  agreed  up- 
on by  the  parties,  as  more  fully  appears  by 
said  stipulation,  a  copy  of  which  is  attached 
to  the  affidavit  of  said  Snyder.  Deponent 
further  says  that  In  view  of  this  last  stipu- 
lation said  John  W.  Cotter  applied  to  the 
court  for  a  continuance  upon  the  affidavit, 
setting  forth  all  the  facts,  and  setting  forth 
his  inability  to  prepare  for  the  trial  of  the 
contest  alone,  a  copy  of  which  said  affidavit 
is  annexed  to  the  moving  papers  herein; 
but  deponent  is  informed  and  believes  that 
the  said  application  of  said  Cotter  was  over- 
ruled, and  that  the  contest  of  deponent's 
clients,  Harriet  R.  Sheffield  and  Henry  A. 
Davis,  was  summarily  dismissed  by  the 
court.  Deponent  further  says  that  this  con- 
test is  a  bona  fide  and  meritorious  contest; 
that  the  said  paper  purporting  to  be  the  last 
will  and  testament  of  Andrew  J.,  Davis  is, 
as  deponent  is  informed  and  believes,  a 
forgery;  and  that  since  the  alleged  paper 
purporting  to  be  the  last  will  and  testament 
is  alleged  to  have  been  made,  the  said  An- 
drew J.  Davis  made  other  wills,  to  wit '  in 
1874,  1884,  and  1889,  as  deponent  is  inform- 
ed and  verily  believes.  Deponent  further 
says  that  this  application  has  been  made 
with  all  due  diligence,  and  that  deponent 
was  unable  to  make  the  application  without 
having  a  personal  examination  of  the  rec- 
ords of  this  court  made,  and  that  said  ex- 
amination was  made  by  William  L.  Snyder, 
as  counsel  for  said  contestants,  on  the  25th 
and  26th  days  of  August,  1893,  as  appears 
by  the  affidavit  of  said  Snyder.  Deponent 
further  says  that  he  is  informed  and  be- 
lieves that  the  contestants  Henry  A  Root 
and  Maria  A.  Cummings  have  come  to  an 
understanding  with  the  proponent  whereby 
they  have  agreed  to  separate  their  contest 
apart  and  distinct  from  any  other  contest 
and  have  agreed  to  postpone  the  trial  of 
said  contest  so  that  the  said  contest  will 
never  be  tried  unless  said  contestants  and 
said  proponent  agree  thereto,  and  as  ap- 
pears by  the  stipulation  filed  by  the  said 
contestants  and  proponent  on  the  24th  day 
of  July,  1893,  and  deponent  is  informed  and 
verily  believes  that  said  stipulation  is  the 
result  of  an  agreement  and  understanding 
made  and  entered  Into  between  the  said  con- 
testants Henry  A.  Root  and  Maria  A.  Cum- 
mings and  said  proponent,  whereby  all  their 
contests  should  be  dismissed  so  that  the 
said  contest  of  Henry  A  Root  and  Maria  A. 
Cummings  may  be  withdrawn,  and  said  al- 
leged will  of  Andrew  J.  Davis  allowed  to  be 
probated.  In  order  that  said  estate  may  be 


divided  between  the  legatees  named  in  said 
will  and  the  said  Henry  A.  Root  and  Maria 
A  Cummings,  to  the  entire  exclusion  of  Har- 
riet R.  Sheffield  and  Henry  A.  Davis.  De- 
ponent further  says  that  If  the  application 
to  set  aside  the  order  of  this  court,  made  on 
the  27th  day  of  July,  1893,  dismissing  the 
objections  made  by  the  said  Harriet  R. 
Sheffield  and  Henry  A.  Davis  to  the  probate 
of  said  alleged  will,  be  set  aside,  he  is  ad.- 
vlsed  that  the  said  contestants  will  be  able 
to  show,  upon  the  trial  of  their  said  object 
tions,  that  the  said  alleged  will  of  Andrew 
J.  Davis  is  not  his  last  will  and  testament, 
but  that  the  same  Is  a  forgery,  and  that  the 
said  testator  made  other  wills  after  the  date 
of  said  alleged  will  offered  by  proponent  to 
be  probated;  that  if  said  order  is  set  aside, 
deponent  has  reason  to  believe  that  the  said 
contestants  Harriet  R.  Sheffield  and  Henry 
A.  Davis  can,  within  a  reasonable  time,  pre- 
pare for  the  trial  of  their  said  objections. 
Deponent  further  says  that  his  clients  have 
no  property  or  estate,  other  than  their  inter- 
est in  the  estate  of  their  deceased  uncle, 
said  Andrew  J.  Davis,  and  that  they  will  re- 
quire a  reasonable  time  within  which  to  se- 
cure and  arrange  for'  funds  with  which  to 
prepare  for  the  trial  of  said  contest  to  de- 
feat the  probate  of  said  alleged  will.  De- 
ponent further  says  that  his  clients  are  now, 
and  since  the  death  of  said  Andrew  J.  Da- 
vis have  been,  absolute  owners  of  an  equal, 
undivided  eleventh  Interest  in  said  estate, 
and  have  not  sold  or  assigned  said  interest 
or  share,  or  any  part  thereof." 

The  letter  of  Messrs.  Corbett  &  Wellcome, 
referred  to,  is  as  follows:  "Replying  to  your 
favor  of  April  18th:  As  I  have  previously 
written,  your  objections  have  been  demurred 
to  by  the  proponent  (see  my  letter  of  April 
16th),  and  the  demurrer  has  been  set  for 
hearing  on  to-morrow,  the  23rd.  Forbis 
Brothers  have  stated  to  me  that  they  have 
no  intention  of  forcing  trial  upon  your  ob- 
jections at  any  earlier  date  than  upon  Root 
and  Cummings'  objections;  and  Mr.  James 
W.  Forbis  stated  to  me  that  the  demurrer, 
being  disposed,  should  stand  continued  for 
hearing,  subject  to  the  same  conditions  as 
the  Root  and  Cummings'  objections.  A  de- 
murrer to  the  objections  filed  by  you  has 
been  filed,  and  the  proponent  demurs  to  the 
sufficiency  of  your  objections  in  every  and 
all  particulars.  A  general  dragnet  affair  in- 
tended to  capture  any  possible  technicality 
or  defect  If  the  demurrer  is  sustained,  any 
reasonable  time  to  amend  will  be  granted  by 
the  court  It  Is  the  practice  of  the  court 
and  the  statute  law  of  the  state,  that  any 
pleading  demurred  to  may  be  amended;  and 
In  so  amending,  under  our  practice,  you  may 
state  the  same  objection  differently,  or  the 
same  objections  with  other  and  new  obliga- 
tions, or  in  any  other  way  amend  as  you 
see  fit  The  sustaining  of  the  demurrer,  If 
it  be  sustained,  can  in  no  way  affect  your 
position,  as  leave  to  amend  must  needs  be 
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granted,  and  ample  time  permitted  wherein 
to  file  amendments.  There  is  no  more  lib- 
eral practice  upon  the  subject  of  amend- 
ments than  ours.  Any  pleading,  howsoever 
defective,  may  be  amended  In  any  way, 
without  regard  to  whether  the  amendment 
Is  upon  a  material  matter,  or  merely  upon 
form  of  pleading.  You  need  give  yourself 
no  concern  about  the  situation  here,  as  no 
ruling  that  the  court  can  make,  however 
adverse  to  your  objections,  can  affect  your 
standing." 

Contestants  also  filed  the  affidavit  of  Mr. 
Cotter,  which  is  as  follows:  "John  W.  Cot- 
ter, being  first  duly  sworn,  deposes  and  says: 
That  I  am  an  attorney  of  this  court.  On 
the  17th  day  of  July,  1893,  I  was  retained 
by  Harriet  R.  Sheffield  and  Henry  A.  Davis, 
to  represent  them  in  this  court  In  the  trial 
of  the  contest  filed  by  them  to  the  will  of 
Andrew  J.  Davis,  deceased.  At  the  date  of 
my  retention  as  aforesaid,  I  was  engaged  in 
the  trial  of  the  case  of  William  F.  Fitzger- 
ald et  aL  vs.  William  A  Clark  et  al.,  In  de- 
partment No.  1  of  the  district  court  of  Silver 
Bow  county,  which  case  was  an  important 
mining  litigation,  requiring  my  whole  time 
and  attention  during  the  time  that  It  was 
being  tried.  There  were  three  sessions  of 
the  court  most  of  the  time  during  said  trial, 
and  I  was  therefore  unable  to  give  any  at- 
tention at  all  to  the  business  of  the  said 
Sheffield  and  Davis  until  after  said  trial 
was  finished,  which  was  on  Saturday,  the 
22d  day  of  July,  1893.  I  considered  this  mat- 
ter, however,  of  little  importance  at  the 
tune,  as  I  firmly  believed  that  the  case  would 
be  tried  as  to  the  other  contestants,  namely, 
H.  A.  Root  and  Maria  A.  Cumraings,  In 
which  case  a  trial  had  previously  been  had, 
and  the  determination  of  which  would  de- 
termine the  issues,  practically,  as  to  the  said 
Sheffield  and  Davis,  or,  If  there  was  another 
trial  as  to  the  contest  of  the  said  Sheffield 
and  Davis,  the  witnesses  subpoenaed  for  the 
trial  of  the  Root  and  Cummings  contest 
would  be  sufficient  for  my  purpose.  I  was 
more  firmly  of  this  opinion  and  belief  from 
the  fact  that  I  found  among  the  papers  on 
file  a  stipulation  between  the  proponents  of 
the  will  and  the  said  Root  and  Cummings 
that  there  should  be  no  further  continuance 
of  the  case,  which  stipulation  was  filed  on 
the  29th  day  of  April,  1893.  From  the  time 
that  the  case, of  Fitzgerald  vs.  Clark  closed 
until  the  calling  of  this  case  for  trial,  it 
would  have  been  utterly  Impossible  to  pre- 
pare for  the  trial  of  such  an  important  case; 
and  I  was  therefore  greatly  surprised  when 
a  stipulation  for  a  continuance  of  the  cause, 
so  far  as  the  contest  of  Root  and  Cummings 
was  concerned,  was  filed  on  the  24th  day  of 
July,  1893,  as  I  had  no  anticipation  of  any 
such  continuances,  and  I  was  still  more  sur- 
prised when  the  case  was  called  for  trial 
as  to  the  contest  of  the  said  parties  whom 
I  represented.  I  had  no  reason  to  believe, 
up  to  that  time,  that  there  would  be  any 


separate  trials  as  to  the  contests,  there  hav- 
ing been  no  demand  made  or  proceedings 
taken  to  separate  such  trials  of  said  contests. 
Finding  myself  thus  wholly  unprepared  for 
trial,  and  being  desirous  of  preserving  as 
far  as  possible  the  rights  of  my  clients  In  the 
matter,  I  was  willing,  when  the  case  was 
called  for  trial,  to  dismiss  the  same  without 
prejudice,  and  made  a  motion  to  that  effect, 
a  motion  for  a  continuance  having  been  pre- 
viously made  and  overruled.  The  court, 
however,  would  not  permit  me  so  to  dismiss 
the  «*ase,  and  thereupon  I  withdrew  from  It, 
Whereupon  the  court,  upon  motion  of  W.  W. 
Dixon,  counsel  for  the  proponent,  dismissed 
the  said  cause,  as  appears  by  the  records  of 
this  court"' 

In  opposition  to  these  affidavits  and  the 
motion  to  set  aside  the  default,  the  pro- 
ponent filed  the  affidavit  of  Mr.  E.  W.  Toole, 
which  is  substantially  as  follows:  "That,  in 
connection  with  John  B.  Clay  berg,  he  was 
employed  by  said  Keogh  and  Snyder  to 
represent  the  Interests  of  Harriet  R.  Shef- 
field and  Henry  A.  Davis,  as  one  of  their  at- 
torneys, In  the  matter  of  their  objections  In 
writing  to  the  probate  of  the  will  of  the  said 
Andrew  J.  Davis,  deceased;  that  as  such  at- 
torney he*  entered  Into  the  agreement  re- 
ferred to  In  their  said  affidavits,  subject  to 
the  modifications  set  forth  In  the  affidavit 
of  the  said  Clay  berg  and  Henry  A.  Root,  to 
whjch  reference  is  made;  that  it  was  express- 
ly agreed  and  understood  that  affiant  and 
said  Clayberg  should  not  and  would  not  at- 
tend to  any  matters  for  or  on  account  of  one 
Irwin  Davis,  whose  Interests  were  at  the 
time  believed  to  be  adverse  to  the  Interests 
of  the  said  Henry  A.  Root  and  Maria  A. 
Cummings,  who  were  also  contesting  the 
probate  of  the  said  will,  and  for  whom  affiant 
had  for  a  long  time  theretofore  been  retain- 
ed- and  employed,  which  said  contest  was 
separate  and  independent  of  the  said  contest 
of  the  said  Harriet  R.  Sheffield  and  Henry 
A.  Davis;  that  It  was  also  expressly  under- 
stood and  agreed,  as  a  further  modifica- 
tion of  said  contract,  that  in  the  event  the 
said  interests-  of  the  said  Root  and  Cum- 
mings should  become  inconsistent  with  or 
adverse  to  the  interests  of  the  said  Sheffield 
and  Davis,  or  In  the  event  the  said  Root  and 
Cummings  should  demand  of  affiant  and 
said  Clayberg  that  they  withdraw  as  at- 
torneys, the  said  affiant  and  the  said  Clay- 
berg were  at  liberty  so  to  do;  that  there 
was  no  understanding  or  agreement,  im- 
pliedly or  otherwise,  that  this  affiant  would 
communicate  to  said  Keogh  or  Snyder  or 
said  Sheffield  or  Davis  any  facts  coming  to 
his  knowledge,  professionally,  on  account  of 
his  relations  to  said  Root  and  Cummings  in 
their  separate  contest  of  said  will,  nor  was 
affiant  under  any  obligation,  legally  or  mor- 
ally, to  do  so.  and  that  his  duty  in  that  re- 
spect, according  to  the  Judgment  of  affiant, 
extended  no  further  than  to  notify  said  par- 
ties of  his  withdrawal  for  the  reasons  here- 
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tofore  mentioned.  Affiant  further  says  that 
some  time  prior  to  the  lGth  day  of  June, 
1893,  he  was  informed  by  said  Clayberg 
that  said  Keogh  had  stated  to  him  that  he 
had  nothing  more  to  do  with  the  Sheffield 
and  Davis  interests,  and  that  himself,  Shef- 
field, Davis,  and  Snyder  had  sold  out  to 
Irwin  Davis,  which  was  the  first  informa- 
tion affiant  had  thereof,  and  which  was 
known  at  the  time  it  was  made  by  said 
Keogh  and  Snyder  to  be  sufficient  cause  to 
dissolve  the  relation  of  affiant  as  attorney 
of  the  contestants  represented  by  them; 
that  said  Keogh  and  Snyder  did  not  and 
never  have  notified  affiant  of  the  transfer 
by  which  Irwin  Davis  became  substituted  to 
their  interests,  or  that  affiant  was  in  any 
tnaner  expected  to  represent  said  Irwin  Da- 
Vis  in  said  contest;  and  that  both  said  Sny- 
der and  said  Keogh  had  full  knowledge, 
long  before  the  notice  given  them  by  affiant  of 
his  withdrawal  from  said  contest,  that  the 
same  was  set  for  trial,  as  well  as  the  day 
fixed  therefor.  Affiant  further  says  that  it 
was  well  understood  that  the  contest  of  said 
Boot  and  Cummings  might  be  compromised 
and  withdrawn,  in  so  far  as  they  were  con- 
cerned, and  that  they  were  under  no  obli- 
gations to  assist  or  contribute  in  maintain- 
ing the  contest  of  said  Sheffield  and  Davis, 
except  as  before  stated,  and  that  it  was  also 
well  understood  that  if,  under  any  agree- 
ment however,  the  interests  of  said  Root 
and  Cummings  should  become  hostile  to  the 
interests  of  the  said  Sheffield  and  Davis,  that 
affiant  was  to  cease  to  act  for  said  Sheffield 
and  Davis.  Affiant  further  states:  That 
on  or  about  the  lGth  day  of  June,  1893,  he 
had  in  his  possession  a  copy  of  what  pur- 
ported to  be  a  copy  of  the  transfer,  and 
which  affiant  then  and  now  believes  to  be 
a  copy  of  the  transfer  of  the  interests  of  the 
said  Sheffield  and  Davis  and  Keogh  and 
Snyder  to  the  said  Irwin  Davis,  which  reads 
as  follows,  to  wit:  'Whereas,  Irwin  Davis, 
of  the  city  of  New  York,  one  of  the  heirs  at 
law  and  next  of  kin  or  Andrew  J.  Davis, 
late  of  Rutte  City,  Montana,  deceased,  has 
acquired  Interests  of  other  of  the  heirs  of 
said  Andrew  J.  Davis,  and  has  contracted 
with  John  A.  Davis  with  respect  to  the 
Interests  of  said  John  A.  Davis,  whereby 
said  Irwin  Davis  has  acquired  certain  rights 
and  interests  in  portions  of  said  estate; 
and,  whereas,  said  Irwin  Davis  represents 
certain  heirs  of  said  Andrew  J.  Davis,  de- 
ceased; and  whereas,  Harriet  R.  Sheffield, 
of  New  Rochelle,  New  York,  and  Henry  A. 
Davis,  of  Munson,  Massachusetts,  and  neph- 
ew and  niece  of  said  Andrew  J.  Davis,  are 
also  entitled  to  share  in  the  estate  of  said 
Andrew  J.  Davis,  as  heirs  at  law  and  next 
of  kin  of  said  Andrew  J.  Davis,  and  Harriet 
R.  Sheffield  and  Henry  A  Davis,  having  re- 
tained Martin  J.  Keogh  as  their  attorney  in 
all  matters  pertaining  to  the  estate  of  said 
Andrew  J.  Davis:  Now  this  agreement,  be- 
tween Irwin  Davis,  party  of  the  first  part, 


and  Harriet  R.  Sheffield,  Henry  A.  Davis, 
and  Martin  J.  Keogh,  parties  of  the  second 
part,  for  and  in  consideration  of  the  premi- 
ses, and  of  one  dollar  in  hand  paid  by  the 
parties  hereto,  each  to  the  other,  the  receipt 
whereof  is  hereby  acknowledged,  witnesseth: 
Said  party  of  the  first  part  hereby  agrees  to 
pay  one  hundred  and  thirty-five  thousand 
dollars  ($135,000)  to  the  parties  of  the  sec- 
ond part,  one  hundred  thousand  dollars  to 
be  paid  to  the  said  Harriet  R.  Sheffield  and 
Henry  A  Davis,  and  thirty-five  thousand 
dollars  to  Martin  J.  Keogh,  as  and  for  his 
fees,  disbursements,  and  legal  expenses,  and 
said  parties  of  the  second  part  hereby  agree 
to  receive  said  sum  of  one  hundred  and 
thirty-five  thousand  dollars  for  all  the  right, 
title,  and  interest,  claim,  and  demand,  of 
every  kind  and  nature,  of  said  Harriet  R. 
Sheffield  and  Henry  A.  Davis  of,  in,  and  to 
the  property  and  estate,  real  and  personal,  of 
which  the  said  Andrew  J.  Davis  dies  seised 
and  possessed,  or  in  which  he  had  an  inter- 
est at  the  time  of  his  death.  It  is  further 
understood  and  agreed  that  the  party  of  the 
first  part  shall  pay  said  sum  of  $135,000  out 
of  the  first  moneys  or  property  received 
by  him,  or  payable  to  him,  as  heir  or  next 
of  kin  of  said  Andrew  J.  Davis,  deceased, 
or  as  attorney  In  fact,  or  by  virtue  of  any 
contracts  or  agreements  entered  into  by  him 
with  John  A.  Davis,  or  with  other  of  the 
heirs  or  next  of  kin  of  said  Andrew  J.  Davis, 
deceased.  And  upon  receipt  of  said  sum  of 
$135,000  said  Harriet  R.  Sheffield  and  Henry 
A.  Davis,  their  heirs  or  legal  representatives, 
parties  of  the  second  part,  agree  to  execute 
or  cause  to  be  executed  to  said  party  of  the 
first  part,  his  heirs  or  legal  representatives, 
an  assignment  and  conveyance  of  all  their 
right,  title,  and  Interest,  of  every  kind  and 
nature,  In  and  to  the  property  and  estate  of 
said  Andrew  J.  Davis.  It  is  further  agreed 
that  this  agreement  shall  be  valid  and  bind- 
ing, without  regard  to  result  of  any  litigation 
over  the  estate  of  said  Andrew  J.  Davis  and 
shall  remain  In  full  force  and  virtue,  wheth- 
er it  shall  be  adjudged  in  any  court  that 
said  Andrew  J.  Davis  died  intestate,  or 
whether  it  shall  be  adjudged  that  said  An- 
drew J.  Davis  left  a  last  will  and  testament. 
In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  hands  and  seals  this  17th 
day  of  June,  1892.  [Signed]  Mrs.  Harriet 
R.  Sheffield.  [Seal.]  Henry  A.  Davis.  [Seal.] 
Martin  J.  Keogh.  [Seal.]*  *  *  •  That  it 
was  well  understood  that  said  Irwin  Da- 
vis had  purchased  the  interest  of  Thomas 
Jefferson  Davis,  who  claimed  to  be  the 
only  heir  at  law  of  said  Andrew  J.  Davis, 
deceased,  and  generally  understood  the 
said  Irwin  Davis  had  purchased  an  undi- 
vided half  interest  of  the  said  Andrew  J- 
Davis,  legatee  In  said  will,  and  that  his 
interests  were  antagonistic  to  the  interests 
of  said  Root  and  Cummings,  and  that  he 
was  doing  all  In  his  power  to  defeat  their 
claim,   and   prevent   them   from  sharing 
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In  said  estate,  and  that  notwithstanding 
the  modification  of  said  agreement  as  afore- 
said, said  Keogh  and  said  Snyder  with- 
held the  facts  of  said  assignment  from  affi- 
ant. That  affiant  becoming  convinced  that 
such  assignment  had  been  made,  and  not 
communicated  to  him,  as  it  should  bare 
been,  in  connection  with  other  facts  coming 
to  his  knowledge,  professionally,  as  attorney 
for  the  said  Root  and  Cummlngs,  that  their 
interests  would  probably  become  adverse  to 
said  Sheffield  and  Davis,  and  fearing,  that 
.  the  same  might  occur,  and  leave  them  in  an 
embarrassed  condition,  and  for  the  purpose  of 
notifying  them  of  affiant's  withdrawal  from 
their  case  and  apprising  them  of  the  neces- 
sity of  having  some  one  to  look  after  their 
Interests  in  the  matter,  and  for  the  purpose 
of  preventing  any  advantage  being  taken  of 
them  on  account  of  the  consummation  of  any 
agreement  by  which  it  would  be  improper 
for  affiant  to  further  appear  -for  them,  for 
the  reasons  stated  affiant,  on  the  16th  day 
of  June,  wrote,  directed,  and  mailed  the  fol- 
lowing letter  to  said  Keogh,  to  wit:  [Here 
follows  the  letter  quoted  above.]  That  said 
letter,  as  affiant  is  informed  and  believes, 
was  received  in  due  course  of  mail.  That 
the  mistake  in  the  date  of  the  trial,  as  fixed 
by  the  court,  occurred  as  stated  in  the  af- 
fidavit of  said  Clayberg.  That  said  Keogh 
and  Snyder  both  knew  the  proper  date,  and 
do  not  claim  to  have  been  misled  thereby, 
as  affiant  is  informed  and  believes.  That 
affiant  not  receiving  any  answer,  in  due 
course  of  mail,  and  feeling  anxious  that  the 
interest  of  said  contestants  should  be  fairly 
dealt  with  and  properly  represented,  affiant 
also  wrote  to  said  Keogh  another  letter,  and 
mailed  the  same  to  him,  which  was  in  words 
and  figures  as  follows,  to  wit:  'Helena, 
Montana,  June  29th,  1893.  Martin  Keogh, 
Esq.— Dear  Sir:  Some  time  ago.  we  wrote 
you,  notifying  you  of  the  fact  that  on  ac- 
count of  the  changed  condition  in  affairs, 
resulting  from  a  sale  of  our  client's  interests 
in  the  Davis  estate,  that  we  could  not  further 
appear  for  them  in  that  contest,  explaining 
to  you  fully  the  reasons,  that  necessitated 
this  course.  As  we  have,  not  heard  from 
you  in  reply,  we  again  write  you,  and  notify 
that  the  case  is  set  for  trial  on  the  26th  day 
of  Julyt  1893,  and  that  unless  some  one  is 
employed  to  represent  your  people  the  case 
may  be  called  up  and  pressed  for  trial  in 
the  absence  of  any  one  representing  them. 
Kindly  acknowledge  receipt  of  this  letter. 
Yours,  truly,  [Signed]  Ed»vra  W.  Toole,'— 
which  said  letter  was  duly  received  by  said 
Keogh.  That  neither  of  said  letters  was 
answered  until  the  13th  day  of  July,  1893, 
when  affiant  received  the  following  letter: 
'New  York,  July  13th.  1893.  Martin  J. 
Keogh,  Temple  Court  (In  re  A.  J.  Davis' 
Estate)— Gentlemen :  In  reply  to  your  favor 
of  June  16th,  in  which  you  state  you  with- 
draw as  counsel  for  Mrs.  Harriet  R.  Sheffield 
and  Henry  A.  Davis,  and  will  no  longer  rep- 


resent them,  I  beg  to  say  that,  this  being 
the  case,  our  agreement  with  you  as  to 
compensation,  of  course,  goes  for  nothing. 
Hoping  that  Mr.  Toole  is  quite  well,  I  remain, 
faithfully  yours,  [Signed]  Martin  J.  Keogh. 
To  Messrs.  Toole  and  Wallace,  Helena,  Mon- 
tana.' That  affiant  heard  no  more  from  said 
Keogh,  and  supposed  his  withdrawal  was 
satisfactory,  until  about  the  31st  day  of 
July,  when  he  received  from  said  Keogh 
the    following   letter:    'Martin   J.  Keogh, 
Temple  Court.    New  York,  July  27th,  18—. 
Mr.  E.  W.  Toole,  Helena,  Montana— My  Dear 
Sir:   I  very  much  regret  the  necessity  of 
writing  you  this  letter.    When  I  received 
your   letter   of   June   16th,    stating  that 
you  would  withdraw  as  counsel  for  Mrs. 
Sheffield  and  her  brother,  and  when  I  an- 
swered that  letter  on  July  13th  inst,  I  was 
entirely  Ignorant  of  the  vital  facts,  of  which 
you  then  had  full  knowledge.    When  you 
wrote  me  as  above  stated,  you  did  not  In- 
form me  that  the  contestants,  Root  and  his 
associates,  whom  you  represented,  and  who 
had  hitherto  been  the  leading  contestants,  had 
agreed  with  proponents  that  the  case  should 
not  be  tried  on  the  day  for  which  it  was  set 
for  trial;  that  they  had  in  fact  entered  into 
an  agreement  with  the  proponents,  by  which 
Mr.  Root  and  his  associates  were  to  no  lon- 
ger contest  the  will.    If  you  had  told  me 
this,  I  would  then  have  prepared  myself  ac- 
cordingly to  protect  the  interests  of  my  own 
and  your  clients.  This  Information  you  with- 
held from  me  in  your  letter.    In  fact,  you 
gave  as  a  reason  for  withdrawal  that  Mrs. 
Sheffield  and  her  brother  had  entered  into 
an  agreement  with  Irwin  Davis.    Wh'en  I 
answered  that  letter,  on  July  13th,  I  was  then 
in  utter  ignorance  of  what  was  being  done  by 
you,  as  attorney  for  Mr.  Root  and  his  as- 
sociates, in  making  a  settlement  with  the 
proponents.    Neither  Mrs.  Sheffield  nor  her 
brother  have  ever  made  an  agreement  which 
in  the  slightest  degree  changes  their  position 
as   consistent   contestants   of   the  forged 
will.    I  can  now  see  that,  when  you  state  in 
your  letter  that  the  Interests  of  Mr.  Root 
and  those  united  with  him  were  antago- 
nistic to  those  of  Mrs.  Sheffield  and  her 
brother,  that  it  was  brought  about  by  Mr. 
Root  and  his  associates  no  longer  remaining 
contestants,    but   becoming,    without  any 
knowledge  to  us,  allies  with  proponents.  It 
was  the  right  of  your  and  my  clients  to  know 
from  you.  as  their  attorney,  that  the  other 
contestants  whom  you  represented  had  prac- 
tically withdrawn  their  objections  to  the 
probate  of  the  will,  and  that  when  the  case 
was  to  be  called,  on  the  24th  hast.,— and  not 
on  the  26th,  as  you  wrote  me,— that  my 
clients  would  be  compelled  to  go  to  trial 
forthwith,  and  unaided,  and  more  than  this, 
that  you  would  aid  the  proponents  in  for- 
cing them  to  trial  under  such  unjust  condi- 
tions, and  under  such  serious  disadvantages. 
I  write  you  this,  not  for  the  purpose  of 
complaining,  but  to  give  you  a  formal  and 
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direct  notice  that  I  will,  In  Justice  to  my 
clients,  hold  you  responsible  to  them  for 
any  adverse  results  which  your  action  may 
involve;  that  I  will  make  your  withholding 
of  the  facts  above  referred  to,  and  your  treat- 
ment of  them,  the  basis  of  a  motion  or  action 
in  your  courts,  unless  immediate  steps  are 
taken  by  you  to  restore  my  clients  to  the 
position  which  they  occupied  before  your 
withdrawal,  if  then  they  had  been  in  full 
possession  of  the  facts  which  you  then  with- 
held. My  letter  to  you  of  July  13th  was  writ- 
ten in  utter  Ignorance  of  the  proceedings  to 
which  you  were  then  a  party,  and 'I  now 
notify  you  that  I  shall  hold  you  to  your  obli- 
gations to  protect  Mrs.  Sheffield  and  her 
brother,  Henry  Davis,  under  your  contract, 
and  will  not  release  you  therefrom  until  such 
time  as  you  have  relieved  them  from  the 
legal  disadvantages  which  your  action  has 
placed  them  under,  and  restored  them  to 
a  position  in  which  they  will  be  free  to  con- 
test the  will  of  Andrew  J.  Davis  in  the  Mon- 
tana courts,  before  a  Jury.  Very  truly  yours, 
Martin  J.  Keogh.' " 

Immediately  upon  the  receipt  of  said  let- 
ter, Mr.  Toole  dictated  and  mailed  to  Keogh 
a  letter  rebuking  Keogh  for  not  informing 
him  of  the  sale  by  these  appellants  to  Erwin 
Davis,  and  positively  denying  any  knowl- 
edge of  any  probable  continuance  of  the 
Root-Cuinming8  contest  until  a  very  few 
days  before  the  case  was  set  for  trial,  and 
any  knowledge  at  all  of  any  negotiation  be- 
tween Root  and  proponents,  whereby  the 
will  should  be  probated. 

"Affiant  further  says  that  there  was  no 
agreement  consummated,  to  his  knowledge, 
by  which  the  interests  of  the  said  Root  and 
Cummlngs  became  adverse  to  the  Interests 
of  the  said  Sheffield  and  Davis,  nor  was  he 
under  any  legal  or  moral  obligations  to  dis- 
close any  facts  coming  to  him  professional- 
ly In  that  behalf.  Nor  could  he  with  pro- 
priety go  further  than  notify  said  Keogh  of 
his  withdrawal,  which  affiant  did  at  the 
very  earliest  moment  that  he  was  apprised 
that  the  said  interests  would  probably  become 
adverse.  Affiant  further  says  that  he  does 
not  now  know  Whether  any  such  agreement 
has  been  consummated  or  perfected,  and 
states  that  he  wrote  said  letter  as  soon  as 
he  had  reasonable  cause  to  believe  that  any 
such  agreement  might  be  made.  Affiant  fur- 
ther says  that  on  or  about  the  15th  day  of 
August,  1893,  he  received  the  following  let- 
ter from  said  Keogh:  'Martin  J.  Keogh, 
Temple  Court.  New  York,  August  10,  1893. 
My  •ear  Mr.  Toole:  I  have  not  the  slight- 
est doubt  but  that  you  were  led  to  believe 
by  others  that  our  relations  with  Erwin  Da- 
vis were  such  as  precluded  you  from  acting 
for  us.  I  very  much  regret  that  any  such 
misunderstanding  should  have  arisen,  be- 
cause, of  all  members  of  the  Montana  bar 
whom  I  met  while  In  Butte,  you  were  the 
one  whom  Impressed  me  as  having  the  high- 
est sense  of  professional  rectitude,  and  with 
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whom  personal  relations  could  always  be 
agreeable.  We  were  always  ready,  as  Mr. 
Snyder  Informed  you  when  in  Butte,  to  con- 
tribute our  share  to  the  expenses  to  the  lit- 
igation; but  I  will  not  write  you  in  relation 
to  the  matter,  as  Mr.  Snyder  expects  to  have 
the  pleasure  of  calling  upon  you  in  a  few 
days.  I  am,  very  truly  yours,  Martin  J. 
Keogh.' " 

Then  follow  certain  letters  between  Mr. 
Cotter  and  Mr.  Toole,  not  important  to  be 
set  forth. 

"That  the  foregoing  constitutes  the  entire 
correspondence  had  by  this  affiant  in  refer- 
ence to  his  withdrawal  from  said  case,  to 
the  best  of  his  knowledge  and  belief.  Af- 
fiant further  says:  That  he  is  not  at  pres- 
ent sufficiently  informed  as  to  the  correct- 
ness of  the  records  of  thto  court,  referred  to 
In  the  affidavit  of  the  said  Keogh  and  Sny- 
der, to  testify  In  reference  thereto;  but  in 
so  far  as  any  neglect  on  the  part  of  affiant, 
in  not  taking  or  asking  that  the  default  of 
said  proponents  in  not  answering  the  objec- 
tions in  writing  to  the  probate  of  said  will, 
filed  by  said  Sheffield  and  Davis,  Is  con- 
cerned, the  same  Is  not  true,  but,  on  the  con- 
trary thereof,  affiant  did  not  consider  it  good 
policy  to  do  so,  and  so  Informed  said  Sny- 
der. That,  in  the  opinion  of  affiant,  it  would 
have  been  imprudent  to  have  compelled  the 
proponents  to  make  up  the  issues  upon  the 
contest  of  said  Sheffield  and  Davis,  for  the 
following  reasons:  First  Because  there 
was  no  agreement  by  which  the  Root  and 
Cummlngs  contest  and  Sheffield  and  Davis 
contest  were  to  be  tried  together.  And,  as 
affiant  understood  the  ruling  of  the  court/ 
the  same  would  not  be  done,  except  by  the 
mutual  consent  of  the  parties.  Second.  Be- 
cause the  said  contest  of  Sheffield  and  Davis 
might  be  called  and  pressed  for  trial  be- 
fore the  Root  and  Cummlngs  contest,  when 
they  were  not  in  condition  to  do  so,  and  be 
thereby  subjected  to  a  judgment  which 
would  be  an  estoppel  as  to  them.  Third. 
Because  the  said  Root  and  Cummlngs  might 
at  any  time  agree  to  a  continuance  of  their 
contest,  and  leave  the  Sheffield  and  Davis 
contest  with  issues  made,  and  no  good 
grounds  for  a  continuance.  Fourth.  Be- 
cause, as  long  as  said  contestants  held  the 
said  proponents  In  default,  there  was  no 
such  danger  to  be  encountered.  That  affiant 
had  no  confidence  in  obtaining  a  decree  on 
account  of  such  default,  but,  on  the  con- 
trary, under  the  practice  of  our  courts.  If 
such  default  was  asked,  it  would  lead  to 
making  up  the  Issues,  and  subject  the  con- 
test of  said  Sheffield  and  Davis  to  the  un- 
certainty and  embarrassments  aforesaid. 
And  so  long  as  this  said  affiant  was  in  a  sit- 
uation to  rely  upon  the  contest  of  said  Root 
and  Cummlngs,  believing  said  Sheffield  and 
Davis  not  to  be  financially  able  to  make  the 
proper  defense,  ordinary  prudence  dictated 
the  course  pursued,  and  prompted  this  affi- 
ant in  giving  said  Keogh  timely  notice  of  his 
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withdrawal  from  said  contest  as  attorney 
for  said  Sheffield  and  Davis.  Affiant  further 
says  that  no  notice  of  the  substitution  of 
the  administrator  of  the  said  John  A  Davis, 
deceased,  in  his  place,  was  given  affiant,  to 
the  best  of  his  knowledge,  and  that  he  knows 
of  no  way  by  which  the  same  could  have 
been  presented,  or  the  exercise  of  such  iegal 
right  by  said  administrator,  as  the  said  John 
A.  Davis,  deceased,  might  have  exercised, 
been  avoided  by  said  Sheffield  and  Davis, 
or  any  other  contestants,  and  that  an  appli- 
cation to  the  court  to  fix  the  time  for  an- 
swering, under  the  practice  In  this  state, 
would  have  led  to  making  up  the  issues,  and 
endangered  the  interests  of  said  contestants, 
as  hereinbefore  set  forth.  Affiant  further 
says  that  he  could  not,  in  his  opinion,  have 
obtained  a  judgment  or  decree  declaring  said 
will  void,  as  set  forth  in  the  affidavit  of  said 
Keogh  and  Snyder,  but  that,  in  the  event  an 
effort  had  been  made  to  do  so,  the  court 
would  have  fixed  a  time  for  answering,  up- 
on ruling  on  the  demurrer,  in  accordance 
with  the  practice  in  the  state  of  Montana, 
and  that,  in  the  opinion  of  affiant,  if  bald 
Keogh  and  Snyder  were  misled  thereby,  and 
supposed  said  case  was  at  issue,  they  should 
have  expected  a  trial,  and  notified  affiant 
thereof.  That  affiant  was  at  no  time  in  a 
condition  to  urge  the  default  of  said  John  A. 
Davis,  deceased,  after  his  said  decease,  had 
there  been  any  such  default,  but,  on  the 
contrary  thereof,  had  affiant  attempted  to 
do  so,  the  court  would  have  required  his  ad- 
ministrator to  be  brought  in,  before  making 
any  order  in  the  premises.  Affiant  says  that 
Keogh  and  Snyder  well  knew  that  the  sale 
of  their  interests  and  the  interests  of  said 
contestants  to  said  Irwin  Davis  released  af- 
fiant from  any  obligation  to  look  after  the 
interests  of  said  contestants,  which  were 
known  to  them  on  the  date  it  was  made, 
and  were  not  known  to  affiant  for  a  year  or 
more  after.  Affiant  further  says  that  there 
never  was -any  secret  agreement  made,  by 
which  any  right  or  interest  of  said  Sheffield 
and  Davis  was  to  be  injuriously  affected, 
to  the  knowledge  of  affiant,  during  his  rela- 
tion as  attorney  for  them,  nor  would  he 
have  consented  thereto,  under  any  circum- 
stances, during  such  relation,  but  that,  on 
the  contrary,  affiant  always  informed  said 
Root,  who  acted  for  himself  and  said  Cuni- 
mings,  that  immediately  upon  ascertaining 
that  any  conflict  between  their  interests  and 
those  of  Sheffield  and  Davis  occurred,  or 
would  in  all  reason  occur,  affiant  would  no- 
tify said  Keogh  of  his  withdrawal  from  said 
cause,  which  affiant  did,  as  will  appear  from 
letters  made  a  part  hereof.  Affiant  further 
says  that  there  never  was  any  agreement  or 
understanding,  to  his  knowledge,  that  the 
issues  in  the  said  Sheffield  and  Davis  con- 
test- would  be  taken  up  and  disposed  of  at 
the  time  of  the  trial  of  the  Root  and  Cum- 
raings  contest,  but,  on  the  contrary  thereof, 
it  was  announced  on  the  trial  of  the  last- 


named  cause  that  no  such  agreement  exist- 
ed, and  none  was  thereafter  made,  to  the 
knowledge  of  affiant,  and  that  affiant,  as  be 
did  not  know  nor  does  knqw  that  said  Keogh 
had  been  so  Informed  by  Messrs.  Corbctt  & 
Wellcome,  or  any  one  else;  that  no  secret 
agreement  was  ever  entered  Into,  severing 
such  contests,  or  any  other  agreement  In  any 
way  affecting  the  contests  of  said  Sheffield 
and  Davis,  and  that  the  only  agreement  In 
reference  thereto,  to  the  knowledge  of  affi- 
ant, was  that  of  July  24,  1803,  which  was 
openly  done  In  this  court,  and  was  not  un- 
der the  control  of  affiant,  but  purely  a  mat- 
ter of  discretion  of  said  Root  and  Cummings, 
according  to  the  ruling  of  this  court  here- 
tofore made  upon  the  trial  heretofore  had, 
and  of  which  said  Keogh  and  Snyder  were 
fully  apprised.  And  further  affiant  says 
not,  save  and  except  that,  during  the  entire 
existence  of  the  relation  of  attorney  and 
client  between  affiant  and  said  Sheffield  and 
Davis  and  Keogh  and  Snyder,  he  acted  in 
the  utmost  good  faith,  and  for  their  inter- 
ests, to  the  best  of  his  skill  and  ability. 
[Signed]    Edwin  W.  Toole." 

The  affidavit  of  Mr.  John  B.  Clayberg  was 
also  filed,  and  Is  as  follows:  "That  he  has 
read  the  affidavits  of  Martin  J.  Keogh  and 
William  L.  Snyder,  filed  in  the  above  matter. 
That  he  Is  one  of  the  firm  of  McConnelL 
Clayberg  &  Gunn,  and  is  now,  and  has  been 
since  the  presentation  for  probate  of  the  al- 
leged will  of  Andrew  J.  Davis,  above  men- 
tioned, one  of  the  attorneys  for  contestants 
Henry  A.  Root  and  Maria  Cummings,  as 
named  In  the  before-mentioned  affidavits. 
That  in  the  fall  of  1891,  at  and  during  the 
trial  of  the  contests  above  mentioned,  said 
Snyder  was  in  the  city  of  Butte,  aud  affiant 
and  said  Snyder  and  E.  W.  Toole,  mention- 
ed In  said  affidavits,  had  several  conversa- 
tions concerning  the  employment  of  said 
Toole  and  affiant  to  look  after  the  Interests 
of  said  Sheffield  and  Davis.  That  most  of 
the  negotiations  were  had  between  said 
Toole  and  said  Snyder,  but  it  was  distinctly 
understood  and  agreed  between  said  Toole 
and  Snyder  and  this  affiant  that  the  said 
Toole  or  affiant  should  not  undertake  em- 
ployment from  said  Snyder,  In  behalf  of  the 
interests  of  said  Sheffield  and  Davis,  with- 
out the  consent  of  the  said  Root  That 
both  Toole  and  affiant  had  been  first  em- 
ployed by  said  Root,  and  that  in  no  event 
would  either  Toole  or  affiant  undertake  any 
employment  or  continue  the  same  If  under- 
taken, when  It  should  appear  that  such  em- 
ployment would  not  be  for  the  benqgt  of 
the  Interests  of  the  said  Root  and  Cummings, 
or,  if  the  same  should  in  any  way  or  manner 
be  antagonistic  to  the  interests  of  the  said 
Root  and  Cummings,  and  that  in  case  such 
employment  was  undertaken  the  same  should 
cease,  and  said  Toole  and  affiant  be  released 
therefrom,  whenever  said  Root  or  Cummings 
objected  to  its  continuance.  That  It  was  gen- 
erally   understood    between   said  Snyder. 
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Toole,  and  affiant  that  Irwin  Davis,  a  brother 
of  the  deceased,  was  assisting  In  the  at- 
tempt to  propound  the  alleged  will  of  said 
deceased,  to  which  said  Root  and  Cummings 
had  filed  contests,  the  trial  of  which  was 
then  pending.  That  said  Irwin  Davis  had 
employed  an  attorney  to  assist  in  the  pro- 
pounding of  said  will,  and  had  furnished  or 
agreed  to  furnish  money  to  prosecute  such 
action.  That  soon  after  the  death  of  said 
deceased  said  Root  and  Irwin  Davis  had  dis- 
agreed as  to  the  manner  of  closing  said 
estate,  and  upon  the  application  of  John  A. 
Davis  for  letters  of  administration  on  said 
estate,  as  disclosed  by  the  affidavit  of  said 
Snyder,  said  Irwin  Davis  assisted  said  John 
A.  Davis  in  said  application,  and  contested 
the  right  of  said  Root  to  such  administra- 
tion; that  these  facts  were  all  well  known 
to  said  Snyder.  That  it  was  with  a  full  un- 
derstanding of  all  these  facts  that  said  Sny- 
der entered  Into  the  agreement  with  said 
Toole  (copy  of  which  will  be  attached  to  the 
affidavit  of  said  Toole),  and  said  contract 
with  said  Toole  was  made  in  view  of  the 
above-mentioned  facts  and  conditions.  Affi- 
ant was  made  a  party  to  the  said  contract, 
but  it  was  understood  and  agreed  that  affiant 
was  to  assist  said  Toole  If  and  when  neces- 
sary. That  in  the  spring  of  1893  affiant 
called  upon  said  Keogh,  at  his  office,  In  the 
city  of  New  York,  for  the  purpose  of  con- 
sulting with  him  concerning  the  Interests 
of  said  Sheffield  and  Davis.  That  said  Keogh, 
at  that  time  and  place,  Informed  affiant 
that  said  Sheffield  and  Davis  had  sold  all 
their  interests  in  the  estate  of  said  A.  J. 
Davis,  deceased,  to  Irwin  Davis;  that  said 
sale  had  taken  place  nearly  a  year  prior  there- 
to, and  that  he,  said  Keogh,  had  nothing 
further  to  do  with  the  matter.  That  affiant 
then  informed  said  Keogh  that  he  (affiant) 
could  not  further  represent  said  interests, 
they  having  passed  Into  the  hands  of  Irwin 
Davis.  That  on  affiant's  return  to  Montana 
he  informed  said  Toole  of  said  conversa- 
tion. That  said  Root,  immediately  upon 
learning  of  said  sale  by  said  Sheffield  and 
Davis  to  said  Irwin  Davis,  demanded  that 
paid  Toole  and  affiant  should  withdraw  said 
arrangements  with  said  Snyder,  and  rep- 
resent the  interests  of  Sheffield  and  Davis 
no  further.  That  neither  said  Keogh  nor 
Snyder  nor  Sheffield  nor  Davis  ever  notified 
or  informed  either  said  Toole  or  affiant  of 
said  sale  to  said  Davis  until  nearly  one  (1) 
year  after  same  had  been  made.  That  said 
Toole  wrote  the  letter  of  June  16,  1893,  as 
set  forth  in  said  affidavits,  and  sent  the  same 
to  affiant  for  affiant's  signature.  That  said 
Toole  had  left  the  day  fixed  by  the  court  for 
the  trial  of  contest  of  said  Sheffield  and 
Davis  blank,  requesting  the  affiant  to  supply 
said  date.  That  affiant  inserted  said  day  as 
twenty-sixth  (26th)  Instead  of  twenty-fourth 
(24th)  day  of  July,  1893,  through  mistake,  be- 
lieving at  that  time  that  It  was  the  correct 
date.   That  the  contests  of  said  Root  and  Cum 


mlngs  were  tried  together  in  the  year  1891 
by  consent  of  all  the  parties  to  said  contests, 
and  that  the  court  who  tried  said  contests 
required  such  consent  to  be  duly  given  and 
entered  before  ordering  the  contests  tried 
together.  That  there  were  no  secret  agree- 
ments between  proponent  and  contestant 
Root  and  Cummings,  whereby  said  contests 
of  said  Root  and  Cummings  should  be  tried 
separate  and  apart  from  any  other  contests, 
but  the  agreement  to  that  effect  was  open, 
and  filed  in  the  court  wherein  said  contests 
were  entered.  [Signed]  John  B.  Clayberg," 
Henry  A.  Root,  a  contestant,  also  filed  the 
following  affidavit:  "That  he  Is  the  Henry 
A.  Root  mentioned  In  the  affidavit  of  Sny- 
der and  Keogh  on  file  in  this  matter,  and 
one  of  the  contestants  against  the  probate 
of  the  alleged  will  of  Andrew  J.  Davis,  de- 
ceased; that  the  contests  of  this  affiant 
and  Maria  Cummings  are  Identical,  with 
reference  to  the  Issues  raised,  and  that  both 
of  the  said  contests  are  under  the  manage- 
ment and  control  of  this  affiant;  that  soon 
after  the  death  of  Andrew  J.  Davis,  de- 
ceased, a  meeting  of  the  heirs  of  said  de- 
ceased was  held  In  the  city  of  Springfield, 
state  of  Massachusetts,  at  which  meeting 
there  were  present  nearly  all  of  the  said 
heirs;  that  Erwin  Davis  desired  at  that 
time  to  obtain  full  control  over  the  settle- 
ment of  the  estate  of  said  deceased,  and 
endeavored  to  induce  all  of  the  other  heirs 
present  to  allow  and  give  to  him  full  power 
and  authority  to  take  such  steps  as,  in  his 
Judgment,  he  might  deem  best  to  fully  close 
and  distribute  said  estate;  that  said  Erwin 
Davis  made  many  false  and  fraudulent 
statements  at  said  meeting,  and  that  affiant 
refused  to  give  such  authority  to  said  Erwin 
Davis,  or  agree  in  any  manner  that  he,  said 
Erwin  Davis,  should  represent  affiant  in 
said  estate;  that  other  heirs  of  said  de- 
ceased refused  to  allow  said  Erwin  Davis 
to  represent  them,  but  gave  power  and  au- 
thority to  this  affiant  to  act  as  their  repre- 
sentative in  that  behalf;  that  at  said  meet- 
ing bitter  feelings  were  engendered  between 
this  affiant  and  said  Erwin  Davis,  which 
have  continued  to  the  present  day,  and  that 
said  Erwin  Davis  has,  In  every  way  and 
manner  possible,  acted  contrary  to  the  in- 
terests to  this  affiant  and  those  whom  he 
represents,  and  has  done  everything  In  his 
power  to  defeat  the  rights  of  affiant  and 
those  whom  he  represents,  and  impair  or 
destroy  their  Interests  in  said  estate;  that, 
soon  after  the  death  of  said  A.  J.  Davis, 
John  A.  Davis  made  application  for  letters 
of  administration  upon  said  estate,  and  that 
said  Erwin  Davis  immediately  joined  with 
said  John  A.  Davis  to  procure  for  said  John 
A  full  administration  and  control  of  said 
estate;  that  this  affiant,  in  his  own  behalf, 
and  behalf  of  the  Interests  of  other  heirs 
represented  by  him,  filed  objections  to  the 
application  of  said  John  A.  Davis  for  let- 
ters of  administration,  and  made  applica- 
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tion  for  such  administration  In  his  own 
name,  to  which  said  John  A.  Davi*  filed  ob- 
jections; that  said  Erwin  Davis  aided  and 
assisted  said  John  A.  Davis  in  every  way 
and  manner  possible  In  the  prosecution  of 
his  application  for  administration,  and  ob- 
jections filed  by  him  to  the  application  of 
this  affiant;  that  such  aid  and  assistance 
on  the  part  of  Erwin  Davis  continued  up  to 
and  until  the  filing  of  said  alleged  will  for 
probate;  that  said  Erwin  Davis  aided  and 
assisted  said  John  A.  Davis  in  the  presenta- 
tion of  said  will  for  probate,  and  the  litiga- 
tion growing  out  of  such  presentation;  that 
he  hired  attorneys,  who  were  present  and 
assisted  said  John  A.  Davis  in  the  trial  of 
this  affiant's  contest,  and  affiant  is  inform- 
ed and  verily  believes  that  said  Erwin  Davis 
agreed  to  and  did  furnish  money  to  aid  and 
assist  said  John  A  Davis  in  the  probate  of 
said  alleged  will,  and  in  defending  the  same 
against  the  contest  of  this  affiant  and  of 
said  Maria  Cummings;  that  the  actions  of 
said  Erwin  Davis  have  universally  been  ad- 
verse to  the  interests  of  this  affiant  and  to 
those  represented  by  him,  and  affiant  verily 
believes  that  said  Erwin  Davis  has  In  the 
past  and  will  in  the  future  do  everything  in 
his  power  to  prevent  affiant  and  those  whom 
he  represents  from  obtaining  any  part  or 
portion  of  the  estate  of  said  deceased;  that 
affiant,  soon  after  the  meeting  of  the  heirs 
at  Springfield,  Massachusetts,  sent  a  mes- 
senger to  see  the  said  Sheffield  and  Davis 
concerning  their  interests  in  said  estate, 
who  endeavored  to  persuade  them  to  join 
with  affiant  and  those  whom  he  represents 
to  protect  their  interests,  and  prevent  said 
Erwin  Davis  and  John  A.  Davis  from  obtain- 
ing the  entire  estate,  and  who  endeavored 
to  Induce  them  to  join  with  affiant  and  those 
whom  he  represents  hi  contesting  the  said 
alleged  will  of  Andrew  J.  Davis,  represent- 
ing to  them  that  the  said  contest  would  be 
very  expensive,  and  that  it  would  be  better 
for  all  parties  In  interest  to  divide  the  ex- 
pense among  as  many  as  possible,  so  that 
the  same  would  be  less  burdensome;  that 
affiant  says  neither  said  Sheffield  nor  said 
Davis  would  consent  to  Join  this  affiant  and 
his  people  in  endeavoring  to  protect  their  In- 
terests in  said  estate,  and  prevent  the  pro- 
bate of  said  will  and  the  entire  destruction 
of  their  interests  in  said  estate,  and  re- 
fused to  render  this  affiant  and  his  people 
any  aid  of  any  kind,  character,  or  descrip- 
tion, but  filed  their  own  separate  contests; 
that  said  Sheffield  and  Davis  and  their  at- 
torneys well  knew,  from  a  time  shortly  after 
the  death  of  said  deceased,  that  the  inter- 
ests and  actions  of  said  Erwin  Davis  were 
adverse  to  the  interests  of  affiant  and  his 
people,  and  that  said  Erwin  Davis  was  en- 
deavoring to  cheat  and  defraud  affiant  and 
his  people  out  of  all  their  interests  in  said 
estate.  Affiant  says  he  was  present  at  the 
trial  of  said  contest  In  the  year  1891,  at  the 
city  of  Butte;  that  he  was  advised  by  his 


attorneys  that  the  said  Snyder  desired  his 
attorneys,  Toole  and  Clayberg,  to  look  after 
the  interests  of  said  Sheffield  and  Davis  in 
said  estate;  that  affiant  at  first  objected  to 
any  such  arrangement  being  made,  but  at 
last  consented  that  his  said  attorneys  might 
represent  the  interests  of  said  Sheffield  and 
Davis,  in  so  far  as  said  Interests  did  not  con- 
flict with  himself  and  his  people,  but  that 
said  employment  should  go  no  further  than 
to  this  extent,  and  that,  if  at  any  time  he 
should  demand  the  same,  his  attorneys 
should  withdraw  from  any  agreement  to 
represent  said  Sheffield  and  Davis;  that  the 
files  and  records  In  this  court  in  said  estate 
disclose  that  the  contests  of  this  affiant  and 
Maria  Cummings  do  not  raise  all  of  the 
same  issues  that  are  raised  by  the  contests 
of  said  Sheffield  and  Davis,  and  that  it 
would  be  impossible  to  try  such  contests  to- 
gether; that  affiant  verily  believes  that  said 
Sheffield  and  Davis  and  their  attorneys 
never  intended  to  try  their  contests  so  filed, 
but  hoped  and  expected  that  affiant  and 
Maria  Cummings  should  try  their  contests, 
and,  if  the  same  resulted  in  the  refusal  of 
the  probate  of  said  will,  that  they  would  re- 
ceive the  benefit  of  said  contests  without 
the  expense  of  preparation  and  trial  there- 
of, and  that  they  refused  to  aid  and  assist 
affiant  and  said  Maria  Cummings  in  the 
preparation  and  trial  of  said  contests,  but 
compelled  affiant  and  Maria  Cummings  to 
bear  the  entire  burden  of  preparation  and 
trial  of  said  contests,  amounting   to  said 

 thousand  ($ — '■ — )  dollars;  that  affiant 

again  requested  said  Snyder,  as  representing 
said  Sheffield  and  Davis,  to  join  affiant  and 
Maria  Cummings  in  their  contests  at  the 
time  of  said  trial,  which  said  Snyder  re- 
fused to  do;  that,  immediately  after  affiant 
was  informed  that  said  Sheffield  and  Davis 
had  sold  their  Interests  in  said  estate  to 
said  Erwin  Davis,  affiant  demanded  of  said 
Toole  and  Clayberg  that  they  should  with- 
draw from  further  representing  the  interests 
of  said  Sheffield  and  Davis.  [Signed]  Hen- 
ry A.  Root." 

To  rebut  the  affidavits  of  the  proponent, 
the  contestants  read  an  affidavit  of  one 

  Logan  who  testified,  in  substance, 

"that  he  was  the  attorney  of  Irwin  Davis, 
and  that  the  instrument  agreeing  to  sell  the 
Interests  of  the  said  Sheffield  and  Davis  in 
the  estate  of  the  late  Andrew  J.  Davis,  de- 
ceased, mentioned  and  set  forth  in  the  af- 
fidavit of  E.  W.  Toole,  read  upon  said  hearing 
In  opposition  to  said  motion,  had  been  duly 
rescinded  by  the  parties  thereto." 

The  motion  to  open  the  default  was  taken 
under  advisement  by  the  court,  and  upon 
December  9,  1893,  said  motion  was  overruled 
and  denied.  The  contestants  Sheffield  and 
Davis  now  appeal  to  this  court  from  the 
Judgment  and  order  made  by  the  district 
court  on  July  27,  1893,  dismissing  their  ob- 
jections to  the  probate  of  the  will,  ind  from 
the  order  of  the  district  court  mad*  on  the 
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Oth  of  December,  1803,  denying  the  motion 
to  set  aside  the  judgment  and  order  dis- 
missing their  objections  to  the  probate  of 
the  said  will. 

Cullen  &  Toole  and  A  J.  Shelton,  for  ap- 
pellants. W.  W.  Dixon,  M.  Kirkpatrick, 
Forbls  &  Forbis,  and  Henry  N.  Blake,  for 
respondent 

HUNT,  J.  (after  stating  the  facts).  \he 
ultimate  question  for  review  is  whether  the 
district  court  erred  in  refusing  to  set  aside 
the  appellants'  motion  to  vacate  a  judgment 
by  default  rendered  against  them,  dismiss- 
ing their  objections  to  the  probate  of  the 
will  of  A.  J.  Davis,  deceased.  To  decide  this 
point,  it  is  proper  to  pass  upon  the  following 
other  and  Incidental  questions  raised:  First 
Did  the  court  err  in  refusing  to  grant  appel- 
lants' motion  for  a  continuance?  Second, 
Were  the  appellants  guilty  of  neglect  in 
not  being  ready  for  trial  upon  the  date  set? 

The  employment  of  Mr.  E.  W.  Toole  and 
Mr.  Clayberg  by  contestants  as  their  coun- 
sel in  Montana  is  ample  evidence  of  the  ap- 
pellants' belief  in  the  alleged  Invalidity  of 
the  will  offered  for  probate  by  the  proponent, 
and  of  their  disposition  to  partake  of  any 
share  of  the  estate  which  would  be  theirs, 
as  heirs  at  law  of  the  decedent  if  such  con- 
test should  result  in  a  decree  refusing  to 
admit  the  will  to  probate.  The  Reports  of 
the  courts  of  the  state  and  territory  of  Mon- 
tana bear  witness  to  the  learning  and  high 
professional  standing  of  the  gentlemen  nam- 
ed, and  the  appellants  had  a  right  to  feel  as- 
sured of  every  protection,  under  such  emi- 
nent professional  care.  We  therefore  dis- 
miss any  suggestion  by  respondents  of  neg- 
ligent conduct  on  the  part  Of  the  appellants 
themselves,  or  their  New  York  counsel,  on 
account  of  their  full  reliance  in  Mr.  Toole 
and  Mr.  Clayberg  at  all  times  prior  to  the 
withdrawal  of  those  gentlemen,  In  April  and 
June  preceding  the  date  of  the  trial  at  Butte; 
and,  for  like  reasons,  we  Ignore  any  intima- 
tions now  made  by  the  appellants  of  lack 
of  proper  regard  for  their  interests  by  their 
said  counsel  at  any  stage  of  the  proceedings 
when  the  gentlemen  named  acted  for  them. 
The  several  contestants  had  the  same  attor- 
neys in  Montana;  their  objections  to  the 
will  raised  substantially  the  same  issues  in 
the  separate  contests:  they  stood  in  the  same 
degree  of  relationship  to  the  decedent;  and, 
with  a  cause  necessarily  common  to  each  and 
all,  It  was  the  most  convenient  and  natural 
course  for  their  counsel  In  Montana  to  pur- 
sue, to  force  one  suit  to  Issue,  and  concen- 
trate all  energies  on  one  contest,  permitting 
an  others  to  abide  the  result  of  the  one  select- 
ed for  trial.  Guided  apparently  by  these  con- 
siderations, the  particular  contest  of  appel- 
lants was  kept  In  statu  quo,  or  practically 
aft,  while  that  of  Root  and  Cummings  was 
pressed  to  trial.  Appellants  were  poor,  and 
the  financial  abilities  of  Root  en- 


hlm  to  better  prepare  the  evidence. 


But  however  that  may  have  been,  the  con- 
spicuous fact  remains  that  the  Root  contest 
was  the  first  one  ever  brought  to  trial.  It 
lasted  many  weeks,  was  bitterly  contested, 
and,  by  its  unusual  importance,  has  con- 
tributed not  a  little  to  the  history  of  will  con- 
tests In  the  Jurisprudence  of  the  land.  But 
the  jury  disagreed,  and  a  mistrial  was  had. 
The  several  contests  still  pended.  Root's 
standing  ready  for  hearing.  The  stipulation 
of  April  29,  1893,  to  try  it  again  In  July,  and 
not  to  continue  It  beyond  that  time,  unless 
for  causes  arising  after  date  of  the  stipula- 
tion, warranted  the  general  belief  by  all  in- 
terested that  Root  would  again  try  to  es- 
tablish that  the  will  was  a  forgery,  or  had 
been  revoked  by  other  wills.  And,  In  the 
absence  of  any  express  notification  by  their 
Montana  counsel  that  any  other  course  would 
be  pursued,  appellants  are  not  now  to  be 
blamed  for  having  expected  their  suit  to  He 
dormant  until  forever  finally  killed  or  re- 
animated by  the  determination  of  the  Root- 
Cummlngs  contest  But  in  June,  1893,  affairs 
changed  somewhat  Mr.  Toole  and  Mr.  Clay- 
berg then  withdrew  as  counsel  for  these 
two  contestants,  giving  as  a  reason  therefor 
that  appellants  had  sold  out  their  Interests 
in  the  estate  of  decedent  to  one  Erwln  Davis, 
another  relative,  who  was  unfriendly  to  Mr. 
Root.  The  professional  allegiance  of  coun- 
sel named  was  expressly  due  to  Root,  If  his 
interests  conflicted  with  these  or  other  con- 
testants. Mn  Toole's  letters  to  Mr.  Keogh 
were  direct  and  plain  withdrawals  as  coun- 
sel, based  upon  the  positive  assumption  of 
the  fact  as  true,— that  these  appellants  had 
sold  their  Interests  to  Erwln  Davis.  And  It 
must  be  said  that  these  same  letters  of  Mr. 
Toole  advised  Mr.  Keogh  of  the  necessity  of 
having  some  one  on  hand  at  the  trial,  which 
was  set  for  July  24th  (or  26th,  as  Mr.  Toole, 
by  mistake,  put  it).  But  the  most  important 
fact  must  not  be  lost  sight  of,  that  there  was 
not  the  slightest  intimation  given  in  the 
Toole  letters,  or  in  any  other  way,  at  any 
time,  to  appellants,  that  the  Root  contest 
would  not  be  tried  upon  the  24th  of  July, 
but  that  appellants'  contest  would  then  be 
called  and  pushed  to  judgment,  regardless 
of  what  course  might  be  taken  in  the  Root 
matter.  Mr.  Toole  certainly  did  not  then 
know  of  any  such  probable  postponement 
and  plan,  but,  unless  he  did,  It  Is  unreasona- 
ble to  say  that  Keogh,  who  relied  on  Mr. 
Toole,  ought  to  have  been  on  his  guard 
against  such  a  highly  improbable  move. 
True,  prudence  and  cautious  regard  of  his 
clients'  interests  ought  to  have  prompted  Mr. 
Keogh  to  come  to  Montana  at  once,  upon  the 
receipt  of  notice  of  Mr.  Toole's  withdrawal 
as  counsel;  but  his  failure  to  do  so,  although 
a  dangerous  omission  of  strict  vigilance,  can- 
not be  attributed  to  any  gross  neglect  What 
did  he  do?  He  sought  to  hold  on  to  the  val- 
ued services  of  Mr.  Toole,  by  assuring  him 
that  there  was  no  change  in  the  status  of 
his  clients  towards  ■  the  will,  or  Root  and 
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Camming*,  by  any  sale  to  Erwin  Davis. 
But  Mr.  Toole  refused  to  act  He  next  tele- 
graphed to  Messrs.  Corbett  &  Wellcome,  of 
Butte,  and  asked  them  to  act  In  appellants' 
behalf.  But  they  declined.  Meanwhile,  the 
time  was  slipping  by,  and  the  appellants 
were  without  any  local  counsel.  At  last  Mr. 
Keogh  adopted  the  unusual  course  of  tele- 
graphing directly  to  Judge  McHatton.  the 
presiding  judge  of  the  court  In  which  all 
the  will  contests  were  pending,  asking  him 
to  recommend  an  attorney  to  him.  This  cir- 
cumstance of  communicating  with  the  Judge, 
after  his  several  futile  attempts  to  secure 
counsel,  is  an  evidence  of  the  anxiety  of 
Keogh  to  have  his  clients  represented,  and 
demonstrates  that  in  the  "skirmishing"  (as 
respondents  characterize  the  telegraphic  ef- 
forts to  obtain  counsel)  appellants  were  de- 
termined to  secure  a  reputable  attorney  to 
protect  their  matters.  Judge  McHatton  rec- 
ommended Mr.  Cotter  to  them.  Mr.  Cotter  was 
then  trying  an  important  mining  case  before 
Judge  McHatton,  but  was  retained  by  Keogh 
on  July  17th,  just  one  week  before,  the  day 
set  for  the  Root-Cummings  and  appellants' 
contests.  It  was  utterly  Impossible  for  Mr. 
Cotter  to  familiarize  himself  with  the  appel- 
lants* claims,  and  the  testimony  necessary 
to  support  them.  He  was  kept  in  court,  at- 
tending the  mining  suit,  until  the  evening 
of  July  23d;  but,  under  favorable  conditions, 
the  time  was  certainly  too  brief  for  any 
strange  counsel  to  prepare  for  a  contest  of 
such  importance,  even  had  he  devoted  all 
his  time  to  doing  so,  from  the  moment  of  his 
employment.  His  affidavit  frankly  states 
that  he  relied  upon  the  Root  contest  coming 
on  for  trial  first  It  had  been  tried  first  be- 
fore, It  was  stipulated  for  trial  again, 
It  preceded  the  appellants'  in  regular  order, 
and  there  was  absolutely  nothing  to  justify 
him  in  the  belief  that  it  would  be  continued. 
Upon  July  24th,  when  the  hour  of  trial  ar- 
rived, however,  the  stipulation  for  a  contin- 
uance of  the  Root-Cummings  case  was  filed, 
and  the  agreement  made  to  separate  it  "from 
any  other  contests  of  any  other  parties 
against  the  probate  of  said  will."  This  stip- 
ulation summarily  disposed  of  the  trial  of 
the  main  case  on  that  day.  Its  former  de- 
pendent, the  Shefileld-Davts  contest  was  next 
called.  Mr.  Cotter  could  do  nothing,  except 
beg  a  continuance.  This  he  did  by  affidavit 
more  fully  set  forth  In  the  statement  of  facts. 
His  clients  were  in  Massachusetts  and  New 
York.  Their  only  Montana  counsel  familiar 
with  their  rights  had  withdrawn  some  five 
weeks  before.  Their  New  York  attorneys 
were  not  present  He  had  no  testimony  on 
hand,  and  knew  not  where  to  get  it,  or  who 
were  his  witnesses.  Indeed,  surprised  and 
routed  by  the  unexpected  move  of  the  pro- 
ponent and  Root  he  suddenly  found  himself 
the  sole,  unaided,  unprepared,  and  unadvised 
counsel  for  two  clients,  a  nephew  and  niece  of 
the  decedent  nearly  3.000  miles  away,  yet  con- 
tending for  years  past  that  they  were  justly 


entitled  to  an  eleventh  interest  In  the  prince- 
ly fortune  of  their  dead  uncle.  The  court 
on  July  26th,  denied  the  motion  for  a  post- 
ponement The  proponents  pressed  for  a  dis- 
missal. Mr.  Cotter  asked  leave  to  dismiss 
"without  prejudice";  believing,  probably, 
that  such  a  dismissal  might  not  operate  to 
bar  a  reinstatement  of  the  contest  of  his 
clients  (a  point  upon  which  we  express  no 
opinion  at  this  time).  But  the  proponents 
objected  to  such  an  order,  and  asked  a  gen- 
eral dismissal.  Thereupon.  Mr.  Cotter,  act- 
ing presumably  In  his  belief  in  the  best  in- 
terests of  these  appellants,  withdrew  alto- 
gether from  the  case,  whereupon  it  was  at 
once  dismissed,  on  proponents'  motion.  Thus, 
the  contestants  were  denied  a  hearing  on  the 
merits,  and,  so  far  as  this  contest  was  con- 
cerned, were  wholly  out  of  court 

We  are  not  prepared  to  say  that  there 
was  error  in  the  court's  refusing  the  con- 
tinuance. It  may  be  that  for  lack  of  suffi- 
cient knowledge  of  the  facts  in  the  case,  the 
affidavit  of  Cotter  was  defective  under  the 
statute,  and  legally  insufficient  We  may 
grant  too,  without  Intimating  our  views  up- 
on the  effect  of  the  order  applied  for,  that 
the  court  properly  declined  to  permit  a  dis- 
missal "without  prejudice,"  and  that  the 
final  order  of  general  dismissal  was  legal- 
ly granted.  We  may  go  a  point  further, 
and  concede  that  appellants  were,  to  a  de- 
gree, negligent  in  permitting  Mr.  Cotter  to 
be  placed  in  the  position  he  was.  With  such 
grave  interests  at  stake,  and  only  seven 
days  to  consider  the  rights  of  his  clients, 
their  duty  was  to  have  given  him  assistance 
by  the  presence  of  some  one  who  knew  the 
facts  and  history  of  the  litigation,  lest  an 
unforeseen  turn  might  be  taken  in  their  case 
which  would  imperil  their  rights.  Let  the 
case  stand,  therefore,  as  if  properly  reduced 
to  judgment  of  dismissal,  brought  about  by 
the  insufficiency  of  the  showing  in  the  affi- 
davit for  a  continuance,  and  by  the  negli- 
gence of  the  appellants  and  their  New- 
York  counsel.  Still,  we  must  determine  the 
additional  very  important  point  .whether, 
under  all  the  facts  and  circumstances  pre- 
sented by  the  motion  and  affidavit  to  open 
the  default,  such  negligence  was  excusable, 
and  whether,  under  section  116  of  the  Code 
of  Civil  Procedure,  the  contestants  are  en- 
titled to  be  relieved  of  the  judgment  and  de- 
fault entered  against  them  by  the  district 
court  Several  stubborn  facts  are  promi- 
nent throughout  the  record.  The  appellants 
are  the  undisputed  heirs  at  law  of  the  de- 
cedent and,  unless  cut  oft*  by  will,  are  justly 
entitled  to  share  In  his  estate.  They  were 
prompt  In  filing  a  contest  as  to  the  validity 
of  the  decedent's  will.  They  were  diligent 
in  securing  the  services  of  counsel  In  New 
York.  They  were  diligent  In  the  first  in- 
stance, In  retaining  counsel  in  Montana. 
Their  Montana  counsel  acted  for  them  for 
years,  and  until  less  than  six  weeks  before 
the  day  set  for  the  trial  ot  their  contest 
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They  relied  upon  their  retained  counsel  until 
forced  to  employ  another  attorney.  They 
knew  that  Root  and  Cummings  had  con- 
ducted the  principal  contest  in  the  former 
trial,  and  that  it  again  stood  for  trial  before 
theirs.  They  knew  that  if  the  Root  case 
was  tried,  in  the  light  of  past  experience, 
weeks  would  roll  by  before  theirs  could  be 
reached,  if  it  ever  was.  They  knew  that 
Root  could  only  share  as  an  heir  at  law  in 
the  estate  of  their  uncle  by  overthrowing  the 
will.    They  knew  that  Root's  contest  was 
set  for  July  24th.  They  knew  that,  if  the 
will  was  good  as  against  Root,  it  should  be 
as  against  them,  while,  if  the  intestacy  of 
their  uncle  was  established  by  Root,  they 
stood  in  the  same  line  of  succession  with 
him  and  their  other  cousins.  All  these  mat- 
ters were  naturally  relied  upon,  and  are 
now  important  elements  in  impelling  the 
court  to  the  conclusion  to  be  reached.  Rut, 
above  all,  these  appellants  did  not  know, 
and  are  not  blameworthy  for  not  knowing, 
that  Root  would  stipulate  with  proponent  to 
continue  his  contest,  and  expressly  keep  it 
distinct  from  theirs.  The  entire  former  con- 
duct of  the  Root-Gummlngs  contest  preclud- 
ed any  reasonable  supposition  on  these  con- 
testants' part  of  any  such  continuance  and 
stipulation.  It  was  scarcely  credible,  after 
such  a  prolonged  litigation,  and  an  express 
agreement  not  to  continue  a  second  trial  be- 
yond a  certain  time,  and- after  such  a  neces- 
sarily hostile  attitude  had  been  assumed  by 
Root  to  the  proponent  of  the  will,  that  Root 
and  Cummings  would,  as  late  as  the  very 
morning  of  the  day  of  the  trial,  and  with- 
out an  intimation  to  these  contestants,  sud- 
denly adopt  so  unforeseen  a  position,  and  by 
doing  so  force  appellants  Into  the  desperate 
choice  of  proceeding  without  testimony,  or 
suffering  a  default.  It  may  be  that  such 
conduct  on  Root's  part,  In  so  far  as  it  af- 
fected him  only,  was  a  matter  purely  be- 
tween him  and  proponents,  but  It  certainly 
was  none  the  less  a  great  surprise  to  these 
contestants,  who  were  injured  by  it;  and. 
when  considered  in  the  light  of  the  fact  that 
by  no  possible  effort  could  the  appellants 
have  prepared  for  trial  after  Mr.  Cotter  was 
retained,  the  situation  appeals  with  much 
force  to  the  discretion  of  a  court  to  restore 
these  contestants  to  a  position  where  they 
can  be  heard  upon  their  objections  to  the 
probate  of  the  will.  The  letter  of  Mr.  Cor- 
bett  of  April,  1882,  not  only  advised  Mr. 
Keogh  that,  under  our  practice,  ample  time 
would  be  given  .to  frame  the  pleadings  in 
.the  several  contests,  but  also  communicated 
to  Keogh  the  statements  of  Mr.  Forbis,  of 
counsel  for  proponent,  made  to  Mr.  Corbett. 
that  "they  have  no  intention  of  forcing  trial 
on  the  Sheffleld-Davis  objections  at  any 
earlier  date  than  upon  Root  and  Cummings 
objections,  and  Mr.  James  W.  Forbis  stated 
to  me  that  the  demurrer,  being  disposed  of, 
should  stand  continued  for  hearing,  subject 
to  the  same  conditions  as  the  Root  and  Cum- 


mings objections."  This  letter  strongly  cor- 
roborates the  evident  and  the  well-justified 
reliance  of  these  appellants  upon  the  dis- 
position of  the  Root  contest  ahead  of  theirs. 
Of  course,  as  events  turned  out,  these  con- 
testants were  foolish  to  rely  upon  all  the 
matters  they  did,  but,  unless  nearly  every 
reasonable  hypothesis  in  explanation  of 
their  conduct,  other  than  a  most  unnatural 
indifference,  is  to  be  excluded,  under  the 
showing  made  to  open  the  default,  it  is  well- 
nigh  impossible  to  believe  that  the  ends  of 
justice  will  be  furthered  by  barring  them  of 
their  day  In  court.  We  say  "barring  them," 
without  meaning  to  hold  that  a  judgment  of 
dismissal  would  necessarily  preclude  a  con- 
testant from  coming  in  under  section  30  of 
the  Probate  Practice  Act,  and  instituting  a 
contest  within  a  year  after  a  will  may  have 
been  once  probated.  Rut  the  possible  rights 
of  the  appellants,  under  such  conditions,  not 
being  involved  herein,  and  not  having  been 
argued  to  this  court,  we  find  it  unnecessary 
to  decide  the  point  suggested.  The  pro- 
ponent cannot  complain  of  any  Injustice  to 
him,  because  he  was  a  party  to  the  stipula- 
tion with  Root,  of  July  24th,  which  operated 
to  the  surprise  of  the  contestants.  More- 
over, the  court  may  prescribe  that  by  rea- 
son of  the  negligence  shown,  as  a  condition 
for  relief,  contestants  (appellants)  shall  pay 
the  necessary  court  costs  to  which  proponent 
was  put  in  preparing  for  trial  on  July  24, 
1803. 

Some  stress  is  laid  by  respondents  upon 
the  alleged  sale  of  contestants'  interests  to 
Erwin  Davis,  and  it  is  argued  that  because 
there  was  such  a  sale  the  appellants  cannot 
justly  claim  surprise  or  excusable  neglect. 
Rut  as  they  stand  towards  the  court,  rather 
than  as  towards  one  another,  we  find  suffi- 
cient excuse  for  their  neglect,  throughout 
the' whole  record,  to  entitle  them  to  the  re- 
lief asked,  without  assuming  to  decide,  up- 
on the  affidavits  before  us,  whether  such 
sale  was  or  was  not  a  subsisting  agreement 
when  Mr.  Toole  withdrew  as  their  counsel. 
Nor  do.  we  attach  particular  significance  to 
the  appellants'  failure  to  pay  any  share  of 
the  contestants'  costs  in  the  Root-Cummings 
matter.  The  proponents  cannot  object  to 
that,  for  it  in  no  way  hurt  them,  unless  it 
otherwise  tends  to  establish  inexcusable 
neglect  in  not  meeting  them  in  the  July, 
1803,  case.  This  it  does  not  do  in  a  satis- 
factory manner.  Resides,  if  appellants  have 
made  a  sufficient  showing  of  rights,  their 
past  penuriousness  toward  other  contestants 
Is  not  for  consideration,  and  the  courts 
should  not  deter  them  from  now  asserting 
those  rights  against  those  whom  they  have 
in  no  wise  injured. 

We  find  it  unnecessary  to  discuss  the 
probability  of  any  alleged  collusive  agree- 
ment between  Root  and  Cummings  and  pro- 
ponent to  continue  their  contest  in  order  to 
secure  the  dismissal  of  others,  and  permit 
the  will  to  be  probated,  and  the  Root-Cum- 
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mings  contest  to  be  withdrawn,  to  the  end 
that  the  estate  might  be  divided  between 
the  legatees  named  in  said  will  and  the  said 
Root  and  Cum  mings,  to  the  exclusion  of  the 
said  Sheffield  and  Davis.  We  have  elimi- 
nated this  accnsation  of  appellants  from  our 
consideration  of  the  present  appeal.  So,  too, 
do  we  refrain  from  more  than  a  passing 
mention  of  the  unwarranted  Implications  of 
the  counsel  for  appellants,  in  the  language 
of  his  briefs,  upon  the  ruling  of  the  district 
court  refusing  to  open  the  default  The  per- 
haps vital  importance  of  this  decision  to  his 
clients  has  doubtless  led  counsel  Into  a 
somewhat  intemperate  use  of  words  which 
scarcely  comports  with  his  honorable  posi- 
tion at  the  bar  of  this  court  We  base  our 
opinion  upon  the  ground  that  when  these 
appellants,  by  their  counsel,  Mr.  Cotter, 
went  into  court  on  July  24,  1893,  the  Root- 
Cummings  contest  stood  for  trial  ahead  of 
theirs,  and  that  when  it  was  continued,  and 
the  appellants'  contest  was  peremptorily 
called,  they  were  surprised,  and  their  neg- 
ligence in  not  being  ready  to  proceed,  and 
in  suffering  a  default  considering  all  the 
facts  and  circumstances,  was  excusable. 
It  follows  that  the  discretion  of  the  court  in 
refusing  the  relief  finally  and  justly  asked 
was  so  unwisely  exercised  that,  in  further- 
ance of  justice,  a  reversal  of  the  case  must 
be  ordered.  It  is  therefore  ordered  that  the 
cause  be  remanded  to  the  district  court  of 
Silver  Bow  county,  with  directions  that  up- 
on payment  within  30  days  into  that  court 
by  the  appellants,  of  all  reasonable  and  le- 
gally taxable  court  costs  of  the  respondents 
in  preparing  for  trial  on  July  24,  1893,  the 
judgment  of  the  district  court,  and  the  or- 
der denying  the  motion  to  set  aside  the  same, 
be  reversed,  and  the  contest  of  the  appel- 
lants be  restored  for  trial  or  other  proper 
disposition  by  that  court  Reversed. 

PEMBERTON,  O.  J.,  dissents.  DE  WITT, 
J.,  concurs. 


(16  Mont.  343) 

MARTIN  v.  DE  LOGE. 
(Supreme  Court  of  Montana.  Feb.  18,  1895.) 
Default— Opening. 
On  motion  for  leave  to  open  a  judgment 
by  default  where  there  is  a  conflict  of  state- 
ment between  the  respective  attorneys  for  the 
parties  as  to  whether  or  not  there  was  a  verbal 
stipulation  out  of  court  for  extra  time  to  an- 
swer, the  court  abuses  its  discretion  in  opening 
the  default  in  disregard  of  one  of  its  rules  re- 
quiring stipulations  not  entered  into  in  open 
court  to  be  in  writing. 

Appeal  from  district  court  Deer  Lodge 
county;  D.  M.  Durfee,  Judge. 

Action  by  Peter  A.  Martin  against  Nar- 
clsse  De  Loge  for  money  loaned  and  goods 
sold  and  delivered.  Judgment  by  default 
was  entered  against  defendant  and  from  an 
order  opening  the  default  plaintiff  appeals. 
Reversed. 


Action  for  money  loaned  and  goods  sold 
and  delivered.  Default  judgment  entered 
against  defendant.  Defendant  moved  to  set 
aside  the  default  on  the  ground  of  excusable 
neglect  To  support  his  motion,  he  filed  an 
affidavit  substantially  to  the  effect  that  he 
had  placed  his  defense,  which  was  merito- 
rious, in  his  attorney's  hands,  and  relied  up- 
on him.  J.  R.  Boatman,  defendant's  coun- 
sel, also  filed  his  affidavit,  to  the  effect  that 
he  had  had  a  verbal  stipulation  with  Theo- 
dore Brantley,  plaintiff's  counsel,  wherein  it 
was  agreed  that  defendant  need  not  hurry 
about  filing  his  answer,  and  that  he  (Mr. 
Brantley)  would  wait  for  a  week  or  so,  and 
would  do  nothing  until  he  saw  Mr.  Boarman 
again.  Mr.  Brantley  filed  a  counter  affida- 
vit In  which  he  denied  any  such  under- 
standing or  agreement  and  saying  that  he 
called  Mr.  Boarman's  attention  to  his  fail 
ure  to  bring  the  case  to  issue,  and  told  him 
he  would  have  to  take  a  default  against  him 
unless  he  filed  an  answer;  and  that  Mr. 
Boarman,  although  he  promised  to  answer 
two  days  thereafter,  had  not  done  so  up  to 
the  next  week  after  the  one  during  which 
the  answer  was  promised.  The  following 
rule  of  the  district  court  appears  in  the  bill 
of  exceptions: 

"Rule  15.  No  agreement  between  the  par- 
ties or  their  attorneys  relating  to  any  cause 
will  be  regarded  by  the  court,  unless  the 
same  shall  have  been  made  In  open  court 
and  entered  in  the  minutes  thereof,  or  of  the 
judge,  or  the  evidence  thereof  shall  be  In 
writing  and  signed  by  the  parties  thereto." 

The  court  granted  the  defendant's  motion 
to  set  aside  the  default    Plaintiff  appeals. 

Brazelton  &  Scbarnikow,  for  appellant  J. 
R.  Boarman,  for  respondent 

HUNT,  J.  (after  stating  the  facts).  The 
power  of  the  district  court  to  make  reason- 
able rules  and  regulations  for  governing  and 
facilitating  their  practice  and  procedure,  in 
reference  to  all  matters  not  provided  for  by 
law,  Is  expressly  conferred  by  section  523, 
Code  Civ.  Proc.  But  when  the  power  has 
been  exercised,  and  a  rule  adopted,  courts, 
as  well  as  the  members  of  the  bar,  should 
respect  the  same,  and  regulate  their  conduct 
in  conformity  therewith.  Mining  Co.  v.  Ru- 
ble, 9  Or.  121;  Haley  v.  Bank,  20  Nev.  410, 
22  Pac.  1098;  Maloney  v.  Hunt,  29  Mo.  App. 
379;  Lancaster  v.  Railway  (111.  Sup.)  24  N. 
E.  629;  Trelshel  v.  McGIU,  28  111.  App.  08; 
Thompson  v.  Hatch,  3  Pick.  512.  This  case 
at  bar  presents  a  total  disregard  of  the  rule 
quoted  above,  without  any  reason  therefor 
except  a  conflict  of  statement  between  the 
respective  attorneys  for  the  parties  as  to 
whether  there  was  or  was  not  any  verbal 
stipulation  out  of  court  for  extra  time  to 
answer.  We  think  that  to  affirm  the  deci- 
sion of  the  court  would  be  to  hold  that  a« 
established  rule  of  procedure  may  be  arbl 
trarlly  applied  or  abrogated,  without  regard 
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to  the  use  of  Bound  judicial  discretion. 
Doubtless,  rules  of  court  may  be  rescinded 
or  modified  at  the  Just  convenience  of  the 
court  which  makes  them,  but  there  should 
be  some  better  reason  for  wholly  Ignoring 
them  than  the  respondent  relies  upon  in  this 
case.  The  order  setting  aside  the  default 
is  reversed.  Reversed. 

PEMBERTON,  G.  J.,  and  DE  WITT,  J., 
concur. 


(13  Mont  340) 

MILES  t.  DU  BEY  et  al. 
(Supreme  Court  of  Montana.  Feb.  18,  1895.) 

JOIHDBB  OF  PABTIE8— DIVBB8ION  OF  WaTEB. 

Comp.  St  p.  997,  §  1260,  which  author- 
izes, in  a  suit  for  the  protection  of  water  rights, 
the  joinder  of  all  persons  as  defendants  who 
have  diverted  the  water,  and  a  settlement  of 
the  rights  of  the  parties  by  one  decree,  and  for 
an  apportionment  of  damages,  applies  only  to 
equitable  actions;  and  in  a  legal  action  for  dam- 
ages for  wrongful  diversion,  where  no  equitable 
relief  is  asked,  and  no  facts  are  alleged  which 
would  authorize  the  granting  of  such  relief, 
plaintiff  cannot  join  as  defendants  persons  who 
did  not  act  jointly  in  diverting  the  water. 

Appeal  from  district  court,  Deer  Lodge 
county;  Theodore  Brantley,  Judge. 

Action  by  Frank  R.  Miles  against  Charles 
Du  Bey  and  others  for  the  diversion  of  water. 
A  nonsuit  was  ordered,  and  plaintiff  appeals. 
Affirmed. 

Plaintiff  alleges  in  his  complaint  that  he  is 
the  owner  of  a  large  tract  of  agricultural  land 
situated  In  Deer  Lodge  county;  that,  for  the 
purpose  of  irrigating  said  land,  he  and  his 
predecessors  in  Interest  had  appropriated  all 
the  waters  of  Willow  creek,  and,  by  means 
of  ditches,  had  conveyed  the  waters  of  said 
stream  onto  said  land;  that  for  many  years 
he  has  been  In  the  possession  of  said  land, 
and  in  the  use  of  said  waters  for  Irrigating 
the  same;  that,  during  the  spring  of  the  years 
1887, 1888, 1889,  and  1890,  the  defendants,  by 
means  of  ditches,  wrongfully  diverted  the 
waters  of  said  stream,  and  took  and  used  the 
same  for  their  own  use,  thereby  depriving  the 
plaintiff  of  the  use  thereof  during  said  years; 
that,  by  reason  of  said  wrongful  diversion  of 
said  waters  by  defendants,  the  crops  of  grain, 
vegetables,  and  hay  of  plaintiff  were  damag- 
ed and  destroyed;  that  plaintiff  was  damaged 
thereby  In  the  sum  of  $10,000.  The  defend- 
ants filed  separate  answers,  which  were,  In 
effect,  general  denials  of  the  allegations  In 
the  complaint  The  trial  was  with  a  Jury. 
At  the  close  of  plaintiff's  testimony,  the  de- 
fendants moved  the  court  to  grant  a  nonsuit, 
for  the  reasons  that  defendants  are  sued  joint- 
ly, and  the  evidence  does  not  show  that  the 
defendants  acted  Jointly  In  diverting  the  wa- 
ter, if  any  was  diverted.  The  court  granted 
the  nonsuit  Plaintiff  filed  a  motion  for  a 
new  trial,  which  was  denied.  From  the  Judg- 
ment and  the  order  denying  a  new  trial,  plain- 
tiff appeals. 


Shropshire  &  Burleigh,  for  appellant.  Geo. 
B.  Winston  and  W.  H.  Trippet,  for  respon- 
dents. 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  The  appellant  contends  that  this  ac- 
tion was  properly  brought  under  section  1260, 
p.  997,  Comp.  St  This  section  is  as  follows: 

"Sec.  1260.  In  any  suit  hereafter  com- 
menced for  the  protection  of  rights  acquired 
to  water  under  the  laws  of  this  territory,  the 
plaintiff  may  make  any  or  all  persons  who 
have  diverted  water  from  the  same  stream 
or  source  parties  to  such  action,  and  the  court 
may  in  one  decree  settle  the  relative  priori- 
ties and  rights  of  all  the  parties  to  such  suit 
When  damages  are  claimed  for  the  wrongful 
diversion  of  water  in  any  such  suit,  the  same 
may  be  assessed  and  apportioned  by  the  jury 
In  their  verdicts,  and  judgment  thereon  may 
be  entered  for  or  against  one  or  more  of  sev- 
eral plaintiffs,  or  for  or  against  one  or  more 
of  several  defendants,  and  may  determine 
the  ultimate  rights  of  the  parties  between 
themselves." 

But  we  think  this  contention  cannot  be 
maintained.  This  is  not  a  suit  "for  the  protec- 
tion of  rights  acquired  to  water."  It  Is  not  a 
suit  to  "settle  the  relative  priorities  and 
rights  of  all  the  parties"  to  the  water,  or  the 
use  thereof  of  the  stream  mentioned.  It  is  a 
suit  at  law  for  damages  to  crops  resulting 
from  the  alleged  joint  torts  of  the  defendants. 
There  Is  no  allegation  In  the  complaint  that 
would  authorize  the  court  to  grant  equitable 
relief;  nor  does  the  evidence  show  that  plain- 
tiff Is  entitled  to  such  relief.  To  entitle  the 
plaintiff  to  equitable  relief,  the  allegations  of 
the  complaint  should  show  him  to  be  entitled 
thereto,  and  the  proof  should  support  such 
allegations.  Pom.  Rem.  &  Rem.  Rights  (2d 
Ed.)  §  84.  In  Blalsdell  v.  Stephens,  14  Nev. 
17,  the  court  say:  "The  general  principle  Is 
well  settled  that  when  two  or  more  parties 
act  each  for  himself,  In  producing  a  result 
Injurious  to  plaintiff,  they  cannot  be  held 
jointly  liable  for  the  acts  of  each  other."  In 
the  case  just  cited  the  court  say:  "It  does 
not  appear  from  the  evidence  that  the  de- 
fendants acted  In  concert,  or  that  the  act  of 
either  In  any  manner  produced  the  act  of  the 
other."  This  case  Is  almost  exactly  similar 
In  pleadings  and  proof  to  the  one  at  bar,  and 
the  court  held  that  a  nonsuit  should  have 
been  granted.  Section  1260,  above  quoted, 
we  think,  contemplates  an  equitable  action, 
In  which  the  court  may  settle  In  one  decree 
the  priorities  and  rights  of  all  the  parties  to 
the  water  or  the  use  thereof;  and,  when 
damages  are  claimed  in  such  action  for  the 
wrongful  diversion  of  water,  the  same  may 
be  assessed  and  apportioned  by  the  Jury, 
and  judgment  therefor  may  be  entered  for 
or  against  one  or  more  several  plaintiffs  or 
defendants,  and  the  ultimate  rights  of  the 
parties  may  be  determined  In  such  action. 
But  in  order  to  enable  the  jury  to  assess  and 
apportion  the  damages  against  one  or  more 
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several  defendants,  and  authorize  a  separate 
judgment  therefor,  there  must  be  evidence 
showing  what  particular  damage  any  partic- 
ular party  has  committed.  Such  verdicts 
and  judgments  could  not  be  rendered  with- 
out evidence  showing  what  damage  had  re- 
sulted from  the  separate  acts  of  the  parties. 
There  is  no  such  evidence  in  this  case,  even 
if  it  were  brought  under  said  statute,  as  to 
authorize  such  separate  verdicts  and  judg- 
ments against  the  separate  defendants.  We 
are  of  the  opinion  that  this  is  purely  an  ac- 
tion at  law  against  joint  tort  feasors  for 
damages  alleged  to  have  resulted  from  their 
joint  acts;  that  there  is  nothing  in  the  com- 
plaint or  evidence  to  authorize  the  granting 
of  equitable  relief  or  any  relief,  under  sec- 
tion 1260,  as  contended  by  the  appellant 
The  judgment  appealed  from  Is  affirmed. 
Affirmed. 

DE  WITT  and  HUNT,  JJ.,  concur. 


(15  Mont.  317) 

MERCER  v.  DYER,  County  Treasurer. 
(Supreme  Court  of  Montana.   Feb.  18,  1895.) 
National  Basks— Insolvency— Preference— 
Set-Offs. 

Rev.  St.  U.  S.  S  5242,  which  requires  a 
pro  rata  distribution  of  the  assets  of  an  insol- 
vent national  bank,  and  forbids  preferences, 
does  not  prevent  a  debtor  of  the  bank  from  set- 
ting off  against  his  indebtedness  the  amount  of 
a  claim  he  holds  against  the  bank;  and  it  is  im- 
material whether  or  not  the  debt  due  to  the 
bank  had  matured  at  the  time  of  its  insolvency. 
Scott  v.  Armstrong,  13  Sup.  Ct  148,  146  U.  S. 
499,  followed. 

Appeal  from  district  court,  Park  county; 
Frank  Henry,  Judge. 

Petition  by  John  F.  Mercer,  receiver  of  the 
Livingston  National  Bank,  for  a  writ  of 
mandamus,  to  compel  Henry  W.  Dyer,  treas- 
urer of  Park  county,  to  pay  a  county  war- 
rant owned  by  the  bank.  From  a  Judg- 
ment for  defendant,  petitioner  appeals.  Af- 
firmed. 

The  appellant,  who  is  the  receiver  of  the 
Livingston  National  Bank,  an  insolvent  cor- 
poration, applied  to  the  district  court  for  a 
writ  of  mandamus  to  require  the  defendant, 
who  is  treasurer  of  Park  county,  to  pay  a 
certain  county  warrant  owned  and  held  by 
said  bank  at  the  time  it  became  insolvent 
and  was  placed  m  the  hands  of  the  receiver. 
The  bank  suspended  and  became  Insolvent 
on  the  7th  day  of  July,  1893.  Upon  the  fil- 
ing of  appellant's  petition,  the  court  issued 
an  alternative  writ  to  the  defendant  to  show 
cause  why  a  peremptory  writ  should  not  Is- 
sue. On  return  of  the  order  to  show  cause, 
the  defendant  filed  his  answer,  setting  forth. 
In  substance,  that  prior  to  said  7th  day  of 
July,  1893,  on  which  day  the  said  bank  be- 
came insolvent,  he  had,  as  such  treasurer, 
deposited  in  said  bank  the  funds  of  said 
county,  amounting  in  the  aggregate  to  the 
sum  of  $7,500.38;  that,  prior  to  said  day, 


said  bank  had,  at  the  request  of  defendant, 
paid  $1,575,  for  interest  coupons  taken  from 
the  bonds  of  said  county;  that,  at  the  time 
appellant  was  appointed  receiver  of  said 
bank,  said  sum  had  not  been  charged  to  the 
account  of  defendant;  that,  after  appellant 
had  been  appointed  receiver  of  said  bank, 
he  charged  the  amount  paid  for  said  cou- 
pons to  the  defendant,  and  deducted  the 
same,  with  commission,  from  his  account, 
leaving,  as  a  balance  due  the  defendant,  the 
sum  of  $5,921.46;  that  said  sum  paid  for 
said  coupons  was  claimed  and  allowed  as  an 
offset  against  the  amount  due  the  county; 
that  he  did  not  know  that  the  bank  was  the 
owner  of  the  county  warrant  in  suit  until 
it  was  presented  for  payment  by  appellant; 
that  on  the  29th  day  of  November,  1893,  in 
accordance  with  the  statutes  of  the  state  in 
such  cases,  he  called  for  certain  warrants 
for  payment,  among  which  was  the  warrant 
in  controversy;  that  the  same  was  presented 
by  the  appellant  for  payment  as  the  proper- 
ty of  said  bank;  that  thereupon  defendant 
refused  to  pay  the  same,  claiming  an  offset 
by  reason  of  the  funds  of  said  county  de- 
posited in  said  bank,  but  agreed  to  allow  the 
applicant  to  offset  said  warrant  against  said 
deposit,  which  offer  the  appellant  refused. 
Upon  the  showing  by  defendant,  the  court 
denied  appellant's  prayer  for  a  peremptory 
writ  of  mandamus,  and  entered  judgment 
for  the  defendant  for  costs.  From  this  judg- 
ment, this  appeal  is  prosecuted. 

Savage  &  Day,  for  appellant  Campbell 
&  Stark,  for  respondent 

PEMBERTON,  C.  J.  (after  stating  the 
facts).  The  court  below  evidently  held  that 
the  defendant,  under  the  pleadings  and  evi- 
dence, was  entitled  in  equity  to  offset  the 
appellant's  demand  against  the  bank's  in- 
debtedness to  the  county.  The  appellant 
contends  that  such  holding  Is  error.  He  in- 
sists that,  by  allowing  the  offset,  an  unau- 
thorized preference  was  given  to  the  defend 
ant,  which  he  claims  is  prohibited  by  section 
5242  of  the  national  bank  law  (Rev.  St  U. 
S.).    This  sectior  Is  as  follows: 

"Sec.  5242.  All  transfers  of  the  notes, 
bonds,  bills  of  exchange  or  other  evidences 
of  debt  owing  to  any  national  banking  asso- 
ciation, or  of  deposits  to  its  credit;  all  as- 
signments of  mortgages,  sureties  on  real  es- 
tate, or  of  judgments  or  decrees  In  its  favor; 
all  deposits  of  money,  bullion,  or  other  valu- 
able thing  for  its  use,  or  for  the  use  of  any 
of  its  shareholders  or  creditors;  and  all 
payments  of  money  to  either,  made  after  the 
commission  of  an  act  of  insolvency,  or  In 
contemplation  thereof,  made  with  a  view  to 
prevent  the  application  of  its  assets  in  the 
manner  prescribed  by  this  chapter,  or  with  a 
view  to  the  preference  of  one  creditor  to  an- 
other, except  in  payment  of  its  circulating 
notes,  shall  be  utterly  null  and  void;  and 
no  attachment,  Injunction  or  execution,  shall 
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be  issued  against  such  association  or  its 
property  before  final  judgment  in  any  suit, 
action  or  proceeding,  in  any  state,  county 
or  municipal  court." 

In  Scott  v.  Armstrong,  140  U.  S.  499,  13 
Sup.  Ct.  148,  Mr.  Chief  Justice  Fuller,  con- 
struing this  statute  in  a  case  similar  to  the 
one  under  consideration,  says:  "The  argu- 
ment is  that  these  sections,  by  implication, 
forbid  this  set-off,  because  they  require  that, 
after  the  redemption  of  the  circulating  notes 
has  been  fully  provided  for,  the  assets  shall 
be  ratably  distributed  among  the  creditors, 
and  that  no  preferences  given  or  suffered,  in 
contemplation  of  or  after  committing  the  act 
of  insolvency,  shall  stand;  and  it  is  insisted 
that  the  assets  of  the  bank  existing  at  the 
time  of  the  act  of  insolvency  include  all  its 
property,  without  regard  to  any  existing 
liens  thereon  or  set-offs  thereto.    We  do  not 
regard  this  position  as  tenable.  Undoubted- 
ly, any  disposition  by  a  national  bank,  be- 
ing insolvent  or  in  contemplation  of  insol- 
vency, of  its  choses  In  action,  securities,  or 
other  assets,  made  to  prevent  their  applica- 
tion to  the  payment  of  its  circulating  notes, 
or  to  prefer  one  creditor  to  another,  is  for- 
bidden; but  liens,  equities,  or  rights  arising 
by  express  agreement,  or  Implied  from  the 
nature  of  the  dealings  between  the  parties, 
or  by  operation  of  law,  prior  to  insolvency, 
and  not  in  contemplation  thereof,  are  not  in- 
validated.   The  provisions  of  the  acts  are 
not  directed  against  all  liens,  securities, 
pledges,  or  equities  whereby  one  creditor 
may  obtain  a  greater  payment  than  another, 
but  against  those  given  or  arising  after  or 
in  contemplation  of  insolvency.    Where  a 
set-off  Is  otherwise  valid,  It  is  not  perceived 
how  its  allowance  can  be  considered  a  pref- 
erence; and  it  is  clear  tliat  it  is  only  the 
balance,  if  any,  after  the  set-off  is  deduct- 
ed, which  can  justly  be  held  to  form  part  of 
the  assets  of  the  insolvent    The  require- 
ment as  to  ratable  dividends  is  to  make 
them  from  what  belongs  to  the  bank,  and 
that  which  at  the  time  of  the  insolvency  be- 
longs of  right  to  the  debtor  does  not  belong 
to  the  bank."  While  the  case  just  cited  was 
pending  in  the  circuit  court  of  appeals  for 
the  Sixth  circuit,  the  court  certified  to  the 
supreme  court,  for  instructions  as  to  the 
proper  decision  thereof,  among  others,  this 
question:   "(1)  Where  a  national  bank  be- 
comes insolvent,  and  its  assets  pass  into  the 
haLds  of  a  receiver  appointed  by  the  comp- 
troller of  the  currency,  can  a  debtor  of  the 
hank  set  off  against  his  indebtedness  the 
amount  of  a  claim  he  holds  against  the 
hank,  supposing  the  debt  due  from  the  bank 
to  have  been  payable  at  the  time  of  its  sus- 
pension, but  that  due  to  it  to  have  been  pay- 
able at  a  time  subsequent  thereto?"  The 
supreme  court  answered  this  question  in  the 
affirmative.    In  Yardley  v.  Clothier,  49  Fed. 
337,  the  court  holds  that  "a  depositor  in  an 
insolvent  bank,  who  had  indorsed  a  note 
that  was  subsequently  discounted  by  said 


bank,  can,  in  a  suit  by  the  bank  to  recover 
the  amount  of  the  note,  set  off  his  deposit 
against  this  amount,  when  the  note  matured 
after  the  insolvency  of  the  bank."  In  this 
case  the  court  further  says:  "The  doctrine 
of  set-off  is  founded  on  the  principles  of  eq- 
uity, and,  within  certain  limits,  is  universal- 
ly recognized  and  applied.  Where  parties 
dealing  together  become  mutually  indebted, 
the  balance  appearing  on  their  accounts  Is, 
generally,  alone  recoverable.  Well  defined 
and  easy  of  comprehension  as  the  doctrine 
Is,  however,  its  application  to  the  varying 
state  of  facts  which  arise  is  attended  with 
the  same  degree  of  dlfl&culty  that  attends  the 
administration  of  other  plain  legal  princi- 
ples, under  unusual  circumstances.  In  the 
distribution  of  insolvents'  assets,— whether 
under  voluntary  trusts  for  creditors,  insol- 
vent laws,  in  bankruptcy,  or  proceedings  xra 
decedents'  estates,— its  application  has  fre- 
quently been  resisted  on  the  ground  that  its 
allowance  would  create  preference  among 
creditors.  To  enter  upon  an  examination  of 
the  questions  raised  and  the  distinctions 
drawn  would  be  unprofitable.  It  Is  suffi- 
cient to  say  that  In  every  instance  in  which 
this  objection  has  been  made,  in  the  absence 
of  controlling  statutory  provision,  where  the 
proposed  set-off  was  due  when  the  credit- 
ors' rights  attached,  the  courts  have  over- 
ruled It  whether  the  defendant's  debt,  in 
suit  was  due  at  the  time,  or  matured  subse- 
quently." In  Van  Wagoner  v.  Gas  Light  Co., 
23  N.  J.  Law,  283,  the  court,  discussing  the 
doctrine  of  equitable  set-off,  say:  "I  am  of 
opinion,  both  upon  principle  and  authority, 
that  the  debtor  of  an  insolvent  corporation 
loses  none  of  his  rights  by*  the  act  of  in- 
solvency; that  he  has  the  same  equitable 
right  of  set-off  against  the  receiver  that  he 
had  against  the  corporation  at  the  time  of 
insolvency;  and,  consequently,  that  the  debt- 
or of  a  bank,  whether  his  indebtedness  has 
actually  accrued  or  not  at  the  time  of  in- 
solvency, may  in  equity  set  off  against  his 
debt  either  a  deposit  in  the  bank  or  the  bills 
of  the  bank  bona  fide  received  by  him  before 
the  failure  occurred.  It  is  said  the  object  of 
the  act  is  to  do  equal  justice  to  the  credit- 
ors, and  that  equality  is  equity.  But  equal- 
ity of  what  and  among  whom?  Clearly,  of 
the  assets  of  the  bank,  among  the  creditors 
of  the  bank.  In  cases  of  cross  indebtedness 
the  assets  of  the  bank  consist  only  of  the 
balance  of  the  accounts;  that  is,  all  the  fund 
which  the  bank  itself  would  have  to  satisfy 
its  creditors  in  case  no  receiver  had  been  ap- 
pointed. And  there  is  no  equality  and  no 
equity  in  putting  a  debtor  of  the  bank,  who 
has  a  just  and  legal  set-off  against  the  cor- 
poration, in  a  worse  position,  and  the  credit- 
ors in  a  better  position,  by  the  bank's  failure 
and  the  appointment  of  a  receiver."  Yard- 
ley  v.  Clothier,  supra,  is  cited  as  authority  in 
Scott  v.  Armstrong,  supra,  and  is  evidently 
in  harmony  therewith. 
In  view  of  these  authorities,  we  are  unable 
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to  see  how  the  defendant  conld  be  placed  In 
a  worse  position,  and  the  creditors  In  a  bet- 
ter one,  by  the  bank's  Insolvency  and  the  ap- 
pointment of  a  receiver.  If  the  bank  had 
not  failed,  and  was  now  prosecuting  this 
suit,  it  would  be  hardly  claimed  that  the  de- 
fendant could  not  offset  this  claim.  The  ap- 
pellant claims  that  the  warrant  in  suit  was 
not  due  at  the  time  the  bank  became  insol- 
vent, because  it  had  not  been  called  for  pay- 
ment Under  the  authorities  cited,  we  think 
this  contention  of  little  Importance.  But  we 
are  not  satisfied  that  it  Is  true  that  the  war- 
rant was  not  then  due.  The  warrant  Is  dat- 
ed May  31,  1883,  and  there  Is  no  time  speci- 
fied when  It  is  payable.  It  Is  indorsed: 
"Presented  and  registered  June  10th,  1893. 
Not  paid  for  want  of  funds."  But  did  the 
fact  that  the  treasurer  had  no  funds  to  pay 
It  with  at  the  date  of  Its  Issue  or  presenta- 
tion prevent  its  maturing  until  called  for 
payment  after  funds  had  accrued  to  pay  It 
with?  The  evidence  In  the  case  shows  that 
the  ofllcer8  of  the  bank  knew  this  deposit 
was  county  money,  placed  In  the  bank  for  the 
sole  purpose  of  paying  the  indebtedness  of 
the  county  by  the  defendant  as  treasurer. 
And  the  circumstances  of  the  case  are  such 
that  the  bank  understood  that  when  the 
treasurer  should  seek  to  settle  this  account 
with  it  either  would  have  the  right  to  claim 
credit  for  any  cross  indebtedness  that  might 
exist  We  think  the  facts  and  circumstan- 
ces of  this  case  are  sufficient  to  establish  the 
right  to  the  equitable  set-off  claimed  by  de- 
fendant In  this  holding,  we  do  not  Intend 
to  be  understood  as  in  any  manner  intimat- 
ing that  by  the  action  of  the  county  commis- 
sioners, as  shown  by  the  evidence,  In  treat- 
ing this  deposit  by  the  treasurer  as  cash  on 
hand,  the  defendant  would  be  in  any  way 
relieved  from  liability  as  treasurer  of  said 
county  if  loss  should  result  by  the  Insolvency 
of  the  bank.  The  Judgment  of  the  court  is 
affirmed.  Affirmed. 

DE  WITT  and  HUNT,  JJ.,  concur. 


(15  Mont.  324) 

STATE  ex  rel.  INDEPENDENT  DIST.  TEL. 
CO.  et  al.  v.  SECOND  JUDICIAL  DIS- 
TRICT COURT  OF  SILVER  BOW  COUN- 
TY et  al. 

(Supreme  Court  of  Montana.  Feb.  18,  1895.) 
Receivers  or  Corporation  — When  Appointed. 

1.  On  certiorari  to  review  the  appointment 
of  a  receiver  of  a  corporation,  the  only  ques- 
tion to  be  considered  is  the  jurisdiction  of  the 
court  to  make  the  appointment,  and  not  whether 
it  properly  exercisea  its  discretion  in  so  doing. 

2.  Where  four  shareholders  get  control  of 
the  majority  of  the  stock  of  the  corporation, 
elect  their  officers,  pocket  the  dividends,  keep 
false  books  to  deceive  the  other  shareholders, 
and  buy  a  worthless  franchise,  for  which  they 
mortgage  all  the  corporate  property,  for  the 
purpose  of  having  the  mortgage  foreclosed,  and 
the  property  of  the  corporation  wiped  out,  a 
court  of  equity  has  power  to  appoint  a  receiver 
for  the  corporation  pending  an  action  by  the 


minority  stockholders  against  the  corporation, 
its  managing  officers,  and  the  mortgagee  to  can- 
cel the  mortgage. 

Certiorari  by  the  state  of  Montana  ex  reL 
the  Independent  District  Telegraph  Com- 
pany, the  Citizens'  District  Messenger  & 
Burglar- Alarm  Telegraph  Company,  and  G. 
A.  Lauzier  against  the  Second  judicial  dis- 
trict court  of  the  state  of  Montana  In  and 
for  the  county  of  Silver  Bow,  and  the  Judges 
presiding,  to  review  the  action  of  such  court 
In  appointing  a  receiver  for  the  two  corpora- 
tions. Dismissed. 

This  Is  a  writ  of  certiorari  directed  to  the 
district  court  to  review  Its  action  In  appoint- 
ing a  receiver  of  the  properties  of  two  of  the 
relators,  viz.  the  Independent  District  Tele- 
graph Company  and  the  Citizens*  District 
Messenger  &  Burglar-Alarm  Telegraph  Com- 
pany, It  being  claimed  by  the  relators  that 
the  district  court  acted  In  that  matter  with- 
out jurisdiction.  The  receiver  was  appoint- 
ed In  an  action  entitled  as  follows:  "H.  L. 
Haupt  and  E.  A.  Nichols,  trustee,  Plain- 
tiffs, v.  Independent  District  Telegraph  Com- 
pany, Citizens*  District  Messenger  &  Bur- 
glar-Alarm Telegraph  Company,  Fred  B. 
Puddington,  H.  Sommers,  John  O'Rourke, 
Thomas  D.  Butterfleld,  G.  A. .  Lauzier,  Alex. 
Johnston,  and  John  Doe  (whose  true  name 
Is  unknown),  Defendants."  The  appoint- 
ment was  made  upon  the  complaint  In  that 
case  and  upon  affidavits  filed.  The  following 
facts  appear  from  the  complaint: 

Each  of  the  companies  defendant  In  the 
case  In  the  district  court  (and  who  are  re- 
lators here)  Is  a  corporation  organized  un- 
der the  laws  of  this  state.  The  plaintiff 
Haupt  Is  owner  of  76  shares  of  the  stock  of 
the  Independent  Company.  The  plaintiff 
Nichols,  as  trustee,  Is  also  owner  of  70 
shares  of  said  company.  The  Independent 
Company  is  the  owner  of  a  franchise  from 
the  city  of  Butte  permitting  It  to  carry  on 
the  district  messenger  business,  and  grant- 
ing to  the  company  the  use  of  the  streets 
-and  alleys  of  the  city  for  the  purpose  of 
said  business.  The  Citizens'  Company  owns 
a  similar  franchise.  On  May  1,  1892,  the 
said  two  companies  entered  Into  an  agree- 
ment by  which  they  should  put  their  re- 
spective stocks,  franchises,  and  property  in- 
to a  common  business,  to  be  carried  on  by 
officers  and  agents  to  be  appointed  by  the 
two  corporations  Jointly.  This  agreement 
was  to  run  for  20  years.  All  moneys  earned 
should  go  Into  a  general  fund,  and  be  In 
the  hands  of  a  general  treasurer.  After 
paying  expenses,  a  reserve  fund  of  $500 
was  to  accumulate  In  the  hands  of  the  treas- 
urer. After  paying  expenses  and  the  ac- 
cumulation of  this  reserve,  the  profits  were 
to  be  paid  by  the  general  treasurer  to  the 
respective  corporation  treasurers  in  the  pro- 
portion of  five-ninths  to  the  Independent 
Company,  and  four-ninths  to  the  Citizens' 
Company,  to  be  distributed  by  the  said  re- 
spective companies  as  dividends  on  their 
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stock.  Thereupon  the  general  manager  and 
general  treasurer  -were  elected  to  carry 'on 
this  joint  business.  The  reserve  fond  of 
$500  was  accumulated.  ThS  business  was 
carried  on  until  June  1,  1893.  At  that  date 
the  stockholders  Sommers,  Lauzler,  Butter* 
field,  and  O'Rourke  united  together  and  ob- 
tained a  majority  of  the  stock  of  each  com- 
pany. After  obtaining  this  stock,  those 
stockholders  united  and  conspired  together 
to  manage  and  conduct  the  combined  cor- 
porations for  their  Individual  benefit,  and 
to  exclude  from  the  management,  profits, 
and  benefits  the  plaintiffs  Haupt  and  Nich- 
ols. Since  that  time  said  plaintiffs  Haupt 
and  Nichols  have  been  entirely  excluded 
from  the  profits,  management,  and  benefits 
of  said  corporations  and  the  combination  of 
the  corporations.  From  the  time  said  as- 
sociation of  the  two  corporations  was  form- 
ed until  said  Sommers,  Lauzler,  Butterfield, 
and  O'Rourke  obtained  control  of  the  said 
combined  business,  there  was  paid  to  the 
treasurers  of  the  said  corporations  $300  a . 
month,  to  be  distributed  by  them  as  divi- 
dends on  the  stock  of  the  corporations. 
That,  when  said  Sommers  and  others  ob- 
tained control  of  the  said  associated  cor- 
porations, there  was  in  the  hands  of  the  gen- 
eral treasurer  said  reserve  fund  of  $500,  and 
also  cash  in  the  sum  of  $1,000,  and  also 
Interest  on  the  reserve  fund  of  $25.  That 
this  total  sum  of  $1,525  was  turned  over  to 
Lauzler,  the  general  treasurer  elected  by  his 
friends  Sommers,  Butterfield.  and  O'Rourke. 
That  the  current  expenses  which  then  re- 
mained unpaid  did  not  exceed  $300,  and  that 
there  was  therefore  $1,225  available  as  a 
dividend  to  be  paid  to  the  stockholders. 
That,  ever  since  said .  Sommers  and  others 
obtained  control  as  aforesaid,  they  have  re- 
fused to  give  the  plaintiffs  any  account  of 
the  profits  of  the  association,  and  have  re- 
fused to  pay  any  dividends  on  the  stock. 
Plaintiffs  allege,  on  information  and  belief, 
that,  since  the  Sommers  control  obtained,— 
that  is,  since  June  1,  1893,— the  net  profits 
of  the  associated  corporations  have  been 
$500  per  month,  and  that  said  Sommers, 
O'Rourke,  Butterfield,  and  Lauzler,  instead 
of  paying  those  profits  as  dividends,  have 
converted  the  same  to  their  own  use.  On 
February  9,  1894,  the  officers  elected  under 
the  Sommers  management  executed  to  Fred 
B.  Puddlngton  three  promissory  notes,  pay- 
able each  In  nine  months,  for  the  sums,  re- 
spectively, of  $5,000,  $2,000,  and  $2,000,  bear- 
ing Interest  at  the  rate  of  1%  per  cent  per 
month.  That  said  Sommers  management 
also  as  security  for  said  notes,  executed  to 
said  Puddlngton  a  chattel  mortgage  upon 
the  franchises  and  all  the  property  of  said 
corporations.  That  said  notes  purported  to 
be  given  for  the  purchase  price  of  a  certain 
franchise  granted  by  the  city  of  Butte  to 
said  Puddlngton,— a  franchise  to  erect  and 
maintain  a  district  messenger  and  burglar- 
alarm  telegraph  system  in  the  city  of  Butte. 


That  said  franchise  was  granted  by  the  city 
subject  to  certain  conditions  precedent  The 
complaint  then  sets  out  those  conditions,  and 
then  alleges  that  none  of  those  conditions 
were  fulfilled.  The  complaint  alleges  that 
said  Puddlngton's  franchise  is  forfeited  and 
void,  and  was  forfeited  and  void  at  the  time 
of  the  pretended  sale  of  the  same  to  the  two 
said  companies  and  the  execution  of  said 
notes  and  mortgage.  The  complaint  further 
states  that  said  Sommers  and  others,  at  the 
time  of  said  pretended  sale,  well  knew  that 
the  Puddlngton  franchise  was  forfeited  and 
void  and  was  of  no  value  whatever.  It  is 
further  alleged  that  said  Sommers,  Lauzler, 
Butterfield,  and  O'Rourke  conspired  togeth- 
er to  defraud  the  plaintiffs,  and  to  obtain 
possession  of  the  plaintiffs'  stock,  and  all  in- 
terest in  the  Independent  Company,  and  of 
the  said  combination  of  the  two  companies; 
and  that  in  fact  they  executed  said  mortgage 
and  notes  without  any  consideration,  and  for 
the  purpose  of  bringing  about  the  sale  of 
said  property  and  franchises  of  the  said 
companies,  and  of  foreclosing  all  Interest  of 
the  plaintiffs  therein.  The  complaint  fur- 
ther alleges  that  unless  the  negotiation  of  the 
said  notes  is  restrained,  and  the  notes  and 
mortgage  declared  fraudulent  and  void,  all 
the  property  of  the  Independent  Company 
will  be,  sold  under  the  mortgage,  and  plain- 
tiffs will  be  deprived  of  their  Interests  in  the 
said  corporation.  The  complaint  prays  for 
several  Items  of  relief,  among  them  that  said 
Fred  B.  Puddlngton,  and  all  persons  claim- 
ing under  him,  may  be  enjoined  from  nego- 
tiating said  notes  or  mortgage,  or  from  col- 
lecting or  foreclosing  the  same,  or  from  inter- 
fering In  any  manner  with  the  properties  or 
franchises  of  the  said  companies,  and  that 
said  mortgage  and  notes  be  adjudged  null 
and  void. 

In  addition  to  the  allegations  made  In  the 
complaint  a  number  of  affidavits  were  filed 
and  used  on  the  hearing.  One  Le  Clare  de- 
poses that  he  heard  John  O'Rourke  and  G. 
A.  Lauzler,  two  of  the  defendants  in  the  dis- 
trict court,  conversing  about  the  business  of 
the  said  district  messenger  companies,  and 
that  O'Rourke  said  "that  If  they  [meaning 
himself,  Butterfield,  Lauzler,  and  Sommers] 
would  stand  together,  they  would  do  that 
Dutch  outfit  up  [referring  to  the  Shultzes 
and  the  other  stockholders]."  H.  A.  Nei- 
denhofer  deposes  that  from  December,  1890, 
to  February,  1892,  he  was  manager  of  the 
Independent  Company,  and  that  all  that 
time  monthly  dividends  were  paid  to  its 
stockholders  amounting  to  $750  per  month, 
excepting  during  the  time  when  there  was 
an  opposition  company,  and  that  those  divi- 
dends were  net  profits.  This  affiant  also 
states  that  after  the  combination  was  made 
between  the  two  companies  they  paid  divi- 
dends of  $500  a  month.  Seth  B.  Smith,  an- 
other affiant  stated  that,  prior  to  the  time 
when  Sommers  and  his  party  obtained  con- 
trol of  the  combined  corporations,  he  (affi- 
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int)  was  treasurer  of  the  combination.  He 
testifies  in  his  affidavit  rather  fully  about 
the  formation  of  the  combination  between 
the  two  companies.  He  testified  that  the 
reserve  fund  above  mentioned,  of  $500,  ac- 
cumulated in  the  hands  of  the  treasurer; 
that  finally  Sommers  and  his  party  bought 
the  affiant's  stock,  and  he  retired  from  the 
management;  that  he  turned  over  to  the 
new  management  all  the  funds  in  three  dif- 
ferent cheeks  of  $911.80,  $107.94,  and  $14.23; 
that  at  that  time  there  were  expenses  out- 
standing and  unpaid  of  only  $400;  that  when 
he  retired  he  was  just  preparing  and  ready 
to  declare  a  dividend  of  $500,  but  he  was  in- 
structed by  the  Sommers  party  not  to  pay 
said  dividend;  that  while  affiant  was  treas- 
urer of  the  company  he  paid  dividends  to 
the  stockholders  of  about  $500  a  month. 
Carl  Shultz  and  his  wife,  Mary  Shultz,  each 
made  an  affidavit  in  which  they  testify  as  to 
Lauzier's  and  Butterfleld's  negotiations  for 
the  purchase  of  affiants'  stock,  and  threats 
that  if  they  did  not  sell  that  they  (Lauzier 
and  Butterfleld)  would  freeze  out  said  affi- 
ants. Haupt,  one  of  the  plaintiffs,  also 
makes  an  affidavit  that  for  more  than  a 
year  after  the  combination  of  the  two  com- 
panies he  received  monthly  dividends  on  his 
stock  of  50  cents  per  share.  This  affiant 
also  alleges,  on  information  and  belief,  that 
the  combined  corporations  keep  two  sets  of 
books,  one  of  which  sets  of  books  shows  the 
actual  receipts  and  disbursements  and  the 
net  profits  of  the  association,  and  the  other 
set  of  books  does  not  show  the  correct  ac- 
counts of  the  said  corporations,  but  is  kept 
for  the  purpose  of  deceiving  and  misleading 
stockholders  who  have  been  excluded  from 
the  management  and  participation  in  the 
management  of  said  business;  that,  since 
the  Sommers  party  obtained  control  of  the 
business,  affiant  has  received  no  dividends 
on  his  stock,  although  there  have  been  large 
profits.  This  affiant  then  sets  forth  the  ex- 
ecution of  the  Puddington  notes  and  mort- 
gage. He  also  sets  forth  the  facts  showing 
that-the  Puddington  franchise  which  he  (Pud- 
dington) purported  to  sell  to  the  companies 
for  $9,000  was  absolutely  void  and  worth- 
less. One  of  the  employes  of  the  combined 
corporations  testifies  to  hearing  Butterfleld 
say  that  the  business  was  good  and  paying 
as  well  as  any  business  in  town. 

An  answer  was  filed  by  the  defendants, 
and  also  some  affidavits.  It  is  not  neces- 
sary to  recite  the  contents  of  these  papers, 
for  on  the  writ  of  certiorari  in  this  court  the 
question  of  the  discretion  of  the  lower  court 
in  appointing  a  receiver  is  not  under  review. 
After  hearing  argument  in  the  district  court 
as  recited  in  its  order,  the  court  found  that 
the  plaintiffs  were  entitled  to  the  appoint- 
ment of  a  receiver  pendente  lite.  It  was 
therefore  ordered  that  A.  H.  Barrett  be  ap- 
pointed receiver  pendente  lite  of  the  fran- 
chises, plants,  business,  books,  and  accounts, 
and  of  all  other  property  belonging  to  the 


said  two  corporations,  for  the  purpose  of 
managing  and  conducting  said  business; 
and  he  was  by  the  order  authorized  and  di- 
rected to  tak#  possession  of  the  said  prem- 
ises, franchises,  plants,  and  all  property, 
books,  and  accounts,  of  any  nature  whatso- 
ever, belonging  to  the  said  corporations,  and 
to  manage  and  control  the  same  during  the 
pendency  of  this  action,  and  for  that  pur- 
pose to  take  care  of  and  manage  and  control 
the  said  property  and  business,  and  to  pay 
all  debts  and  obligations,  and  collect  all 
moneys  due  to  the  said  corporations.  It  was 
ordered  that  the  receiver  give  a  bond,  with 
sureties,  in  the  sum  of  $10,000.  Upon  the 
appointment  of  the  receiver,  the  said  G.  A. 
Lauzier  made  an  application  to  this  court 
upon  behalf  of  himself,  and  purporting  to  be 
also  on  behalf  of  the  two  district  telegraph 
companies,  asking  for  a  writ  of  certiorari  to 
review  the  action  of  the  district  court  in  ap- 
pointing a  receiver.  The  application,  of 
course,  is  made  upon  the  ground  that  the 
district  court  had  no  jurisdiction  to  make 
the  appointment  That  is  the  point  dis- 
cussed and  decided  in  the  opinion  below. 

Robinson  &  Wapleton  and  John  W.  Cot- 
ter, for  relators.  Geo.  Haldorn  and  Oliver 
M.  Hall,  for  respondents. 

DE  WITT,  J.  (after  stating  the  facts).  The 
question  in  this  case  is  simply  whether  under 
the  facts,  as  recited  in  the  statement  above, 
the  district  court  had  jurisdiction  to  appoint 
a  receiver.  State  v.  Judge  of  Second  Judicial 
Dist  Ct,  10  Mont  401,  25  Pac.  1053.  See, 
also,  French  Bank  Case,  53  Cat,  at  page  550. 
There  is  here  no  question  of  the  court's  dis- 
cretion under  consideration.  The  relators  in 
this  application  rely  very  largely  upon  the 
decision  in  the  French  Bank  Case,  but  we 
think  that  the  case  at  bar  is  distinguishable 
from  that  case  in  many  respects,  and,  in  or- 
der to  make  the  distinction  apparent,  we 
quote  as  follows  from  the  California  case: 
"Irrespective  of  the  effect  of  the  fifth  sub- 
division of  sectjon  564  of  the  Code  of  Civil 
Procedure,  which  will  be  presently  consid- 
ered, there  Is  no  jurisdiction  vested  in  courts 
of  equity  to  appoint  a  receiver  of  the  prop- 
erty of  a  corporation  hi  a  suit  prosecuted  by 
a  private  party.  This  is  only  to  say  that 
there  is  no  jurisdiction  vested  in  these  courts 
in  such  a  case  to  dissolve  a  corporation;  for 
the  power  of  a  receiver,  when  put  in  motion, 
of  necessity  supersedes  the  corporate  power. 
It  necessarily  displaces  the  corporate  manage- 
ment and  substitutes  its  own.  and  assumes. 
In  the  language  of  the  order  under  review, 
"to  do  all  and  everything  necessary  iln  the 
judgment  of  the  receiver,  under  the  advice  of 
I  the  court)  to  protect  the  rights  of  the  cred- 
j  itors  and  depositors  of  said  corporation.'  This 
!  precise  question  was  brought  directly  under 
I  consideration  here  in  the  case  of  .Wall  v. 

Hill.  16  Cat  145.  where,  in  a  suit  brought  by 
|  a  stockholder,  a  receiver  had  been  appointed 
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by  the  district  court  to  take  possession  of  the 
property  of  the  Gold  Hill  &  Bear  River  Wa- 
ter Company,  a  corporation  existing  under 
the  laws  of  this  state.  The  opinion  In  that 
case,  rendered  by  Mr.  Justice  Cope,  and  con- 
curred in  by  the  whole  court,  after  referring 
to  the  adjudicated  cases  in  England  and  in 
this  country,  uses  this  language:  'This  de- 
cree, if  permitted  to  stand,  must  necessarily 
result  in  the  dissolution  of  the  corporation; 
and  in  that  event  the  court  will  have  accom- 
plished, in  an  indirect  mode,  that  which,  in 
this  proceeding,  it  had  no  authority  to  do 
directly.  It  is  well  settled  that  a  court  of 
equity,  as  such,  has  no  jurisdiction  over  cor- 
porate bodies  for  the  purpose  of  restraining 
their  operations  or  winding  up  their  con- 
cerns. We  do  not  find  that  any  such  power 
lias  ever  been  exercised  In  the  absence  of 
a  statute  conferring  the  jurisdiction.'.  Of 
course,  it  is  not  to  be  doubted  that  the  trus- 
tees of  a  corporation,  the  persons  who  con- 
stitute its  direction,  and  from  time  to  time 
exercise  the  corporate  authority  in  the  man- 
agement of  its  affairs,  are  subject  to  the  con- 
trol of  courts  of  equity;  or,  as  observed  by 
Chancellor  Kent,  that»the  persons  who  from 
time  to  time  exercise  the  corporate  powers 
may,  in  their  character  of  trustees,  be  ac- 
countable to  this  court  [the  court  of  chnncery] 
..'or  a  fraudulent  breach  of  trust;  and,'  he 
adds,  'to  this  plain  and  ordinary  head  of 
equity  the  jurisdiction  of  this  court  over  cor- 
porations ought  to  be  confined.'  Attorney 
General  v.  Utica  Ins.  Co.,  2  Johns.  Ch.  388. 
And  in  exercise  of  these  admitted  equity 
powers  of  the  court,  referable  to  the  Well- 
rfnown  grounds  upon  which  Its  jurisdiction 
ordinarily  proceeds,  embracing  the  cogni- 
zance of  fraud,  accident,  trust,  and  the  like, 
the  rights  of  natural  persons,  Injured  or  put 
at  hazard  through  corporate  proceedings  un- 
authorized by  law,  will  find  ample  protec- 
tion and  redress.  But,  even  in  such  a  pro- 
ceeding as  that,  the  trustees  must,  of  course, 
be  made  parties  defendant;  and  it  will  be 
observed,  upon  looking  at  the  complaint  of 
Gallagher  In  this  view,  that  It  Is  not  sub- 
stantially sufliclent  in  its  scope  to  put  the 
equity  powers  of  the  court  in  motion  for 
any  purpose.  The  corporation  itself  being 
the  sole  party  defendant,  the  trustees— those 
persons  upon  whom  the  management  of  its 
affairs  is  devolved— are  not  parties,  nor  is 
any  relief  sought  against  them  personally. 
That  there  Is  no  inherent  power  in  the  dis- 
trict couits,  as  being  courts  of  equity,  to 
appoint  a  receiver  In  such  a  case  as  that 
presented  by  the  complaint  of  Gallagher, 
Is  therefore  apparent,  both  upon  principle 
and  authority." 

In  the  California  case  an  Important  ele- 
ment In  the  decision,  as  It  appears,  was  that 
the  appointment  of  the  receiver  acted  as  a 
dissolution  of  the  corporation.  In  the  case 
at  bar  no  such  result  is  intended  by  the  or- 
der appointing  the  receiver,  or  is  accom- 
plished by  that  order.    It  is  true  that  the 


complaint  In  the  case  In  the  district  court 
asks  for  a  dissolution  of  the  corporation,  but 
whether  such  relief  may  be  granted  in  that 
action  is  not  now  before  us  for  review. 
The  complaint  also  asks  another  relief,  as 
set  forth  In  the  statement,  namely,  that  the 
negotiation  of  the  notes  described  be  re- 
strained, that  the  foreclosure  of  the  mort- 
gage be  prohibited,  and  that  the  notes  and 
mortgage  be  declared  null  and  void.  While 
the  determination  of  these  matters  is  pend- 
ing in  the  action,  the  receiver  is  to  act.  His 
appointment  is  pendente  lite  only,  and  he 
Is  authorized  to  do  only  those  acts  which 
are  peculiarly  pendente  lite.  Again,  In  the 
French  Bank  Case,  one  ground  of  the  deci- 
sion was  that  the  action  was  against  the 
corporation  only  (see  page  546  of  the  deci- 
sion), and  not  against  the  malf easing  trus- 
tees; that  is,  the  "persons  upon  whom  the 
management  of  its  affairs  Is  devolved"  (at 
page  551).  But  In  the  case  at  bar  the  man- 
aging officers  of  the  corporation  are  joined 
as  defendants,  and  their  unlawful  acts  are 
sought  to  be  set  aside,  and  their  future 
wrongful  conduct  enjoined.  The  receiver  is 
not  to  wind  up  the  corporation  under  his 
appointment  He  is  simply  to  manage  the 
affairs  of  the  same  while  charges  of  the 
most  outrageous  frauds  by  the  managers 
and  controllers  of  the  corporation  are  being 
investigated  in  the  trial  of  the  action.  We 
are  fully  aware  of  the  reluctance  of  courts 
of  equity  to  Interfere  by  receivership  In  the 
management  of  corporations,  or  to  take  that 
management  from  trustees  elected  by  the 
shareholders.  It  Is  said  in  Morawetz  on 
Private  Corporations  (section  281)  as  follows: 
"A  court  of  equity  will  grant  all  relief  to  a 
shareholder  which  the  nature  of  his  case 
may  require.  But  It  has  always  been  a  set- 
tled principle  that  no  Interference  with  the 
management  of  a  corporation  can  be  Justi- 
fied, unless  such  Interference  is  absolutely 
necessary  to  the  attainment  of  justice.  The 
reason  of  this  rule  is  obvious.  The  officers 
of  a  corporation  are  generally  elected  by  a 
vote  of  the  shareholders.  Every  sharehold- 
er has  a  voice  In  their  appointment,  and  may 
insist  that  they  shall  represent  the  corpora- 
tion when  duly  appointed.  If  an  officer  Is 
guilty  of  a  breach  of  ddty,  he  may  In  many 
cases  be  removed  by  act  of  the  corporation; 
but  no  minority  of  the  shareholders  have 
any  authority  to  restrain  his  action,  or  re- 
move him  and  appoint  another  officer  in  his 
place.  Nor  can  a  court  of  chancery  inter- 
fere at  the  suit  of  a  portion  of  the  share- 
holders, and  remove  an  offending  officer,  or 
even  enjoin  him  generally  from  acting  for 
the  corporation,  unless  this  be  essential  to 
the  protection  of  the  corporate  rights;  as, 
for  example,  where  the  directors  have  con- 
spired to  defraud  the  corporation,  or  have 
otherwise  shown  themselves  to  be  totally 
unfit  to  be  intrusted  any  longer  with  the 
management  of  the  company's  affairs.  The 
court  must  ordinarily  confine  its  remedy  to 
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the  redress  of  the  specific  wrongs  which 
have  been  charged." 

But  the  case  before  us  is  not  an  ordinary 
one,  and  perhaps  it  may  be  doubted  that 
many  such  histories  of  fraud  will  be  found  In 
the  conduct  of  human  affairs.  It  is  difficult 
to  imagine  a  case  more  thoroughly  saturated 
with  fraud  than  this  which  was  presented 
to  the  district  court  on  the  application  for 
the  appointment  of  a  receiver.  Four  share- 
holders of  two  small  corporations,  which  were 
paying  handsome  dividends,  obtained  con- 
trol of  the  majority  of  the  stock,  and  elected 
their  own  officers.  These  four  conspirators, 
instead  of  paying  $500  a  month  dividends 
which  the  corporations  were  earning,  pro- 
ceeded to  put  that  money  into  their  own  pock- 
ets. They  kept  false  books  to  deceive  the 
shareholders.  They  pretended  to  buy  for  the 
corporations  an  absolutely  worthless  fran- 
chise, when  they  already  owned  two  good 
and  valid  franchises,  which  were  more  than 
ample  for  the  same  purpose.  They  gave  the 
corporations'  notes  for  this  worthless  fran- 
chise, and  mortgaged  all  of  the  property  of 
the  corporations  for  the  purpose  of  having 
the  mortgage  foreclosed,  and  the  property  of 
the  corporations  wiped  out  It  is  needless  to 
enlarge  upon  these  facts.  They  are  all  set 
forth  in  the  statement  preceding  this  opin- 
ion. This  is  a  story  of  wrecking  and  rob- 
bing that  would  make  a  pirate  of  the  Spanish 
main  exclaim,  in  the  language  of  Lord  Clive, 
"I  am  surprised  at  my  own  moderation." 
Is  not  Interference  here  absolutely  necessary, 
as  Mora  we  tz  says,  to  the  attainment  of  jus- 
tice? Again  Morawetz  remarks,  as  quoted 
above,  the  court  of  chancery  will  not  interfere 
at  the  suit  of  the  shareholders  unless  this 
be  essential  to  the  protection  of  the  corporate 
rights.  We  can  scarcely  conceive  of  a  case 
where  it  would  be  more  essential  than  it  Is 
here,  for  the  protection  of  the  corporate 
rights,  for,  if  the  interference  is  not  had,  the 
corporate  property  will  be  swept  away  from 
the  corporations  into  the  grasp  of  the  conspira- 
tors; and,  while  the  investigation  into  the 
acts  of  the  Sommers-O'Rourke  party  is  be- 
ing made  by  the  court,  should  the  court  allow 
this  same  band  of  marauders  to  remain  in 
possession  of  the  corporations  and  their  prop- 
erty, and  continue  to  convert  the  assets  to 
their  own  use,  and  exercise  their  own  pleas- 
ure as  to  the  trusts  imposed  upon  them? 
To  allow  such  a  proceeding,  it  seems  to  us, 
would  shock  the  conscience  of  the  most  in- 
different court.  Our  statute  provides  that 
"a  receiver  may  be  appointed  by  the  court 
in  which  an  action  is  pending,  or  by  the 
Judge  thereof:  •  •  •  Sixth.  In  all  oth- 
er cases  where  receivers  have  heretofore 
been  appointed  by  the  usages  of  courts  of 
equity."  Code  Civ.  Proc.  |  229.  We  are  of 
opinion  that  the  decisions  of  the  courts  sus- 
tain the  doctrine  of  the  powers  and  the 
usages  of  courts  of  equity  in  such  a  case  as 
that  which  was  made  in  the  showing  before 
the  district  court.    We  note  the  following 


language  from  a  very  recent  decision  (Janu- 
ary, 1894)  of  the  Kansas  supreme  court 
While  the  Kansas  statute  is  broader  than 
ours,  and  the  case  of  In  re  Lewis,  52  Kan. 
000,  35  Pact  287,  is  decided  largely  upon  the 
statute  of  that  state,  still  the  following  re- 
marks of  the  Kansas  court  are  valuable,  as 
is  also  the  collection  of  authorities  appended 
to  the  decision.  We  extract  from  the  opinion 
as  follows:  "By  the  averments  of  the  peti- 
tion, it  would  appear  that  all  the  officers  of 
the  corporation  have  conspired  together  to 
divert  its  business  to  another  company,  and 
to  absorb  its  earnings  and  assets,  and  ap- 
propriate the  same  to  their  own  uses.  Un- 
der those  circumstances,  it  would  be  useless 
to  apply  to  the  officers  to  bring  an  action 
against  themselves,  and  In  such  cases  the 
law  permits  the  appointment  of  a  receiver 
at  the  Instance  of  a  stockholder.  In  most 
cases  of  this  character  no  other  adequate 
remedy  exists.  The  appointment  of  a  re- 
ceiver Is  not  necessarily  a  proceeding  to  dis- 
solve a  corporation,  nor  will  it  necessarily 
result  in  Its  extinction.  The  property  and 
assets  of  the  corporation,  which  are  being  dis- 
sipated and  fraudulently  absorbed,  will  be 
preserved  and  rightfully  appneu  under  the 
supervision  of  the  court  and  may  be  restored 
to  the  officers  of  the  corporation  when  there 
has  been  a  change  of  officers,  or  when  it  is 
deemed  prudent  and  safe  to  restore  the  prop- 
erty and  affairs  of  the  corporations  to  its 
duly-constituted  officers.  See  First  Nat. 
Bank  v.  United  States  Tile  Co.,  105  Ind.  227, 
4  N.  E.  846;  Pike  Co.  v.  Hammons,  129  Ind. 
368.  27  N.  E.  487;  Order  of  Iron  Hall  v. 
Baker  (Ind.  Sup.)  33  N.  B.  1128;  Haywood 
v.  Lumber  Co.,  64  Wis.  639,  26  N.  W.  184; 
Consolidated  Tank-Line  Co.  v.  Kansas  City 
Varnish  Co.,  43  Fed.  204;  Hot.  Priv.  Corp. 
I  281;  Pom.  Eq.  Jur.  f  1334;  High,  Rec.  | 
313;  8peL  Priv.  Corp.  f  1001;  20  Am.  St 
Eng.  Enc  Law,  272."  We  also  find  it  stated 
in  High  on  Receivers  as  follows:  "It  has 
already  been  shown  that  in  most  of  the 
states  of  this  country  the  general  jurisdic- 
tion of  courts  of  equity  over  corporations  has 
been  enlarged  to  the  extent  of  authorizing 
the  appointment  of  receivers  in  behalf  of 
creditors  and  shareholders."  Section  313. 

The  supreme  court  of  Michigan  (October, 
1892),  in  Miner  v.  Ice  Co.,  93  Mich.  97,  53  N. 
W.  218,  after  reviewing  the  history  of  a  fraud 
which  perhaps  is  worthy  to  be  ranked  with 
that  of  the  case  at  bar,  says:  "The  present  case 
furnishes  an  Instance  of  gross  abuse  of  trust 
Must  the  cestui  que  trust  be  committed  to 
the  domination  of  a  trustee  who  has  for  seven 
years  continued  to  violate  the  trust?  The 
law  requires  of  the  majority  the  utmost  good 
faith  in  the  control  and  management  of  the 
corporation  as  to  the  minority.  It  is  of  the 
essence  of  this  trust  that  it  shall  be  so  man- 
aged as  to  produce  for  each  stockholder  the 
best  possible  return  for  his  investment  The 
trustee  has  so  far  absorbed  all  returns.  What 
is  the  outlook  for  the  future?   This  court  la 


Digitized  by 


Mont)  STATE      SECOND  JUDICIAL  DISTRICT  COURT.  321 


▼lew  of  the  past,  can  give  no  assurance*. 
It  can  make  no  order  that  can  prevent  some 
other  method  of  bleeding  this  corporation,  if 
it  is  allowed  to  continue.  If  Lorman  be  re- 
moved, who  shall  take  his  place?  He  has 
the  absolute  power  to  determine.  Once  de- 
posed, he  may  elect  a  dummy  to  fin  his  place. 
There  are  practically  but  three  persons  con- 
cerned. Miner.  Lorman.  and  Lorissa  Carpen- 
ter, and  she  has  for  seven  years,  in  fraud 
of  complainant's  rights,  been  paid  a  dividend 
to  secure  her  acquiescence.  Who  has  any 
right  to  complain  if  ample  and  complete  jus- 
tice Is  awarded  to  Miner?  Who  shall  be  per- 
mitted to  stand  between  him  and  an  ade- 
quate remedy?  This  corporation  has  utterly 
failed  of  its  purpose,  not  because  of  matters 
beyond  its  control,  but  because  of  fraudulent 
mismanagement  and  misappropriation  of  its 
funds.  Complainant  has  a  right  to  insist 
that  it  shall  not  continue  as  a  cloak  for  a 
fraud  upon  him.  and  shall  not  longer  retain 
bis  capital,  to  be  used  for  the  sole  advantage 
of  the  owner  of  the  majority  of  the  stock, 
and  a  court  of  equity  will  not  so  far  tolerate 
such  a  manifest  violation  of  the  rules  of  nat- 
ural justice  as  to  deny  him  the  relief  to  which 
his  situation  entitles  him.  I  think  a  court 
of  equity,  under  the  circumstances  of  this 
case,  in  the  exercise  of  its  general  equity 
jurisdiction,  has  the  power  to  grant  to  this 
complainant  ample  relief,  even  to  the  disso- 
lution of  the  trust  relations.  Complainant 
is  therefore  entitled  to  the  relief  prayed.  A 
receiver  will  be  appointed,  and  the  affairs  of 
this  corporation  wound  up."  In  the  Michi- 
gan case  the  decision  went  to  the  winding  up 
of  the  corporation,  but  in  the  case  before  us 
the  receiver  is  only  to  bold  until  the  charges 
of  fraud  are  investigated.  The  Michigan  de-. 
cision  is  an  able  discussion  of  the  powers  of 
the  court  of  equity  in  this  rvspect,  and  a  val- 
uable review  of  decisions.  It  may  be  said 
here,  as  was  said  In  the  Michigan  case,  that 
the  corporations  have  utterly. failed  of  their 
purpose,  not  because  of  matters  beyond  their 
control,  but  because  of  the  fraudulent  mis- 
management and  misappropriation  of  their 
funds.  An  equal  if  not  greater  mismanage- 
ment and  misappropriation  has  been  done 
by  the  officers  of  the  corporations  who  are 
here  made  defendants,  and  whose  acts  are 
sought  to  be  restrained  and  set  aside  and 
declared  null  and  void.  We  also  And  the 
same  general  subject  mentioned  in  the  fol- 
lowing language  in  Waterman  on  the  Law 
of  Corporations  (volume  2,  |  356):  "The  pow- 
er to  appoint  a  receiver  is  necessarily  In- 
herent in  a  court  which  possesses  equitable 
jurisdiction.  It  is  exercised  when  an  estate 
or  fund  is  In  existence,  and  there  is  no  com- 
petent person  entitled  to  hold  it;  or  the  per- 
son so  entitled  is  in  the  nature  of  a  trustee, 
and  is  misusing  or  misapplying  the  trust;  or 
the  property  is  about  to  be  removed  beyond 
the  reach  of  the  court;  and. genera lly,  when  it 
Is  necessary  to  secure  rights  and  prevent  a 
failure  of  justice.   The  property  is  thus  placed 
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in  the  bands  of  an  officer  of  the  fctxr  Is  ordet 
that  it  may  be  under  the  protecting  care  and 
control  of  the  court,  and  be  delivered  unim- 
paired to  the  persons  to  whom  It  Is  legally 
ascertained  to  belong.'*  See.  also.  Ranger  v. 
Cotton-Press  Co,  52  Fed.  Gil;  Mor.  Priv. 
Corp.  |  642. 

Upon  questions  of  equity  jurisdiction,  aid 
Is  always  found  in  the  records  of  the 
courts  of  chancery  of  New  Jersey,  and  from 
a  decision  rendered  In  May,  1SJM.  by  that 
learned  court,  we  quote  as  follows:  The 
power  of  this  court  to  appoint  a  receiver  of 
a  corporation,  either  because  it  has  no  prop- 
erly constituted  governing  body,  or  because 
there  are  such  dissensions  In  Its  governing 
body  as  to  make  it  impossible  for  the  corpo- 
ration to  carry  on  Its  business  with  advan- 
tage to  its  stockholders.  I  think  must  be  re- 
garded as  settled;  but  I  think  It  Is  equally 
well  settled  that  this  power  is  subject  to  cer- 
tain limitations,  namely.  It  must  always  be 
exercised  with  great  caution,  and  only  for 
such  time  and  to  such  an  extent  as  may  be 
necessary  to  preserve  the  property  of  the 
corporation,  and  protect  the  rights  and  Inter- 
ests of  Its  stockholders.  As  soon  as  a  law- 
fully constituted  and  competent  governing 
body  comes  into  existence,  whether  it  is 
brought  into  existence  by  an  adjustment  of 
the  dissensions  or  by  the  election  of  a  new 
body,  and  such  body  is  ready  to  take  posses- 
sion of  the  property  of  the  corporation,  and 
proceed  In  the  proper  discharge  of  its  duties, 
the  court  must  lift  Its  hand  and  retire.  This 
Is  the  doctrine,  as  I  understand  It,  which  was 
laid  down  by  Vice  Chancellor  Mallns  In 
Peatherstone  v.  Cooke,  L  R.  16  Eq.  208,  and 
Auxiliary  Co.  v.  Tickers,  Id.  303,  and  which 
was  approved  by  Chancellor  Hun  yon  In  Ein- 
stein v.  Rosenfeld,  38  N.  J.  Eq.  309,  'and  by 
Chancellor  McGiU  In  Archer  v.  Waterworks 
Co.,  50  N.  J.  Eq.  S3,  24  AtL  503."  Edison  v. 
Phonograph  Co.,  29  Atl.  197.  It  Is  true,  of 
course,  that  the  power  must  be  exercised 
with  great  caution,  but  we  are  of  the  opin- 
ion that  the  most  scrupulous  caution  would 
not  cause  a  court  to  hesitate  in  the  matter 
which  was  before  the  district  court  Further- 
more, the  district  court  did  not  go  any  fur- 
ther in  the  appointment  titan  was  necessary 
to  preserve  the  property  of  the  corporations, 
and  protect  the  rights  and  Interests  of  Its 
stockholders,  as  was  state<Jn  the  New  Jer- 
sey case.  It  does  not  seem  necessary  to  go 
further  in  this  discussion.  The  facts  of  this 
case  will  not  afford  a  precedent  In  the  fu- 
ture for  any  imprudent  or  unauthorized  ap- 
pointment of  a  receiver  for  corporations,  or 
the  unwise  withdrawal  of  the  business  of  a 
corporation  from  the  management  of  its  duly- 
elected  and  lawfully  acting  trustees.  The 
case  Is  a  precedent  only  as  to  its  own  facta 
Here  the  objects  of  the  existence,  and,  in- 
deed, the  practical  existence  itself,  of  the 
corporations,  are  being  totally  destroyed  by 
the  unlawful  (not  to  use  a  stronger  term)  acts 
of  lus  managers;  and  one  object,  at  least,  of 
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the  action -in  the  district  court,  is  to  set  aside 
and  prevent  such  unlawful  acts  of  such  man- 
agers, and  the  action  itself  is  against  such 
unlawfully  acting  persons.  If  they  are  al- 
lowed to  go  on  In  their  course  which  they 
are  pursuing,  the  corporations  are  to  be  to- 
tally wrecked,  their  funds  are  to  be  embez- 
zled, and  their  property  is  to  be  taken  from 
them  by  a  fraudulent  conspiracy  of  the  man- 
agers, whose  position  is  one  of  trust  towards 
the  plaintiffs  In  the  action  in  the  district 
court.  Under  such  a  vigorous  showing-  of 
facts,  we  believe  that  the  decisions  of  the 
courts  of  equity  uphold  the  powers  and 
usages  of  those  courts  to  Interfere  by  a  re- 
ceivership. See  the  cases  cited  in  this  opin- 
ion and  the  cases  referred  to  In  those  cita- 
tions. We  are  therefore  of  ^e  opinion  that 
the  writ  of  certiorari  must  be  dismissed,  and 
it  is  so  ordered.  Dismissed. 

PEMBERTON,  C.  J.,  and  HUNT,  J.,  con- 
cur. 

(15  Mont.  424) 

STATE  v.  GREEN. 
(Supreme  Court  of  Montana.    Feb.  25, 1895.) 

BUROLABT— IK8TUC0T10N8— INTENT. 

1.  The  words  "box  car,"  used  in  an  infor- 
mation for  burglary,  are  equivalent  to  the  words 
"rail  car,"  used  in  the  statute  denning  burglary. 

2.  It  was  error  to  charge,  on  a  trial  for  en- 
tering a  box  car  with  intent  to  steal,  that  a 
"mere  entering  is  sufficient,"  without  expressly 
charging  that  the  entry  must  have  been  made 
with  such  intent 

Appeal  from  district  court,  Beaverhead 
county;  Frank  Showers,  Judge. 

Edward  Green,  convicted  of  burglary,  ap- 
peals. Reversed. 

W.  S.  Barbour  and  Robt  B.  Smith,  for  ap- 
pellant 

HUNT,  J.  The  defendant  was  charged 
with  the  crime  of  burglary.  The  charging 
part  of  the  information  was  as  follows: 
•<•  •  *  WiUfully,  unlawfully,  feloniously, 
and  burglariously,  a  certain  box  car  of  S.  H 
H.  Clark,  Oliver  W.  Mink,  E.  Ellery  Ander- 
son, J.  W.  Doane,  and  F.  R.  Coudert,  re- 
ceivers of  the  Union  Pacific  Railway  Com- 
pany, there  situate,  did  enter,  with  the  in- 
tent then  and  there  the  goods,  chattels,  and 
valuable  propertjrof  the  said  receivers  of 
the  said  Union  Pacific  Railway  Company,  in 
the  said  box  car  then  and  there  being  found, 
willfully,  unlawfully,  feloniously,  and  bur- 
glariously to  take,  steal,  and  carry  away,  con- 
trary," etc.  The  defendant  was  found 
guilty,  and  sentenced  to  the  penitentiary.  A 
motion  in  arrest  of  judgment  was  made,  for 
the  reason  that  the  facts  stated  in  the  in- 
formation do  not  constitute  a  public  offense. 
The  point  that  the  appellant  makes  is  that 
the  charge  that  the  defendant  entered  a  cer- 
tain box  car,  and  not  a  "rail  car,"  as  de- 
scribed in  the  statute  of  burglary,  is  fatal 
to  the  information.    In  charging  the  statu- 


tory offense  of  burglary,  the  pleader  must 
aver  that  the  place  entered  was  one  includ- 
ed within  the  strict  terms  of  the  statute. 
But  we  think  that  in  the  use  of  the  word 
"box  car,"  instead  of  "rail  car,"  there  was 
no  substantial  departure  from  the  rule.  A 
"box  car"  is  defined  by  the  Century  Diction- 
ary as  "an  Inclosed  and  covered  freight  car," 
and  a  freight  car,  by  the  same  authority,  Is 
"a  railroad  car  for  carrying  freight,  com- 
monly a  box  car."  A  box  car  Is  therefore 
a  rail  or  railroad  car;  hence  the  statute  is 
complied  with,  and  the  information  is  good. 

The  next  point  necessary  to  consider  is  the 
misdirection  of  the  Jury  in  a  matter  of  law. 
This  was  raised  by  a  motion  for  new  trial. 
The  court  gave  to  the  jury  the  statutory  defi- 
nition of  "burglary,"  and,  under  general  in- 
structions, charged  them,  among  other 
things,  that  in  every  criminal  act  a  criminal 
Intent  was  necessary.  But  the  only  particu- 
lar instruction  applicable  to  the  testimony 
was  as  follows:  "You  are  Instructed  that 
under  our  statute  rebating  to  burglary,  as 
given  to  you  elsewhere  in  these  instructions, 
it  is  not  necessary,  in  order  to  constitute  the 
crime,  that  there  should  be  a  breaking.  A 
mere  entering  into  a  building  or  car  is  suffi- 
cient and  if  you  believe,  beyond  a  rea- 
sonable doubt  that  the  defendant  stole  the 
property  mentioned  and  described  hi  the  in- 
formation, and  that  said  property  was  in  the 
car  mentioned  In  the  information,  then  you 
may  infer  that  the  defendant  did  enter  the 
car  with  the  Intent  to  commit  the  said  lar- 
ceny." The  first  sentence  of  this  Instruction 
was  correct  as  far  as  it  went  and  unless 
the  defendant  made  special  requests  for  ad- 
ditional instructions,  had  the  court  gone  no 
further,  error  could  hardly  have  been  com- 
plained of.  It  simply  laid  down  the  modi- 
fied rules  which  do  not  require  any  break- 
ing or  force  in  the  entry  to  constitute  an  ele- 
ment of  the  crime  of  burglary.  But  the 
court,  after  negativing  the  common-law  in- 
gredient of  a  breaking,  proceeded  to  posi- 
tively define  the  crime  by  express  limitations 
as  to  the  sufficiency  of  the  evidence  neces- 
sary to  prove  It  and  to  apply  the  definition 
so  given  to  the  case  under  consideration,  by 
telling  the  jury  that  a  "mere  entering  Is  suf- 
ficient" This  by  Itself  was  erroneous,  be- 
cause a  mere  entry  Is  not  enough  to  prove  a 
burglary,  unless  such  entry  was  made  with 
the  intent  at  the  time  thereof,  to  steal  the 
property  described  in  the  information.  The 
two  essential  averments— the  entry  and  the 
felonious  Intent  at  the  time  of  the  entry- 
are  Indispensable  to  support  the  Information. 
State  v.  Carroll,  13  Mont  240,  33  Pac  688. 
Nor  would  it  seem  that  the  omission  was 
cured  by  saying  to  the  Jury  that  if  they  be- 
lieved that  the  coal  was  stolen  by  defend- 
ant, they  might  Infer  that  the  defendant  did 
enter  the  car  with  the  intent  to  commit  the 
larceny,  because,  except  by  this  incidental 
charge  upon  the  weight  of  evidence,  the  Jury 
were  not  told  that  before  they  could  convict 
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they  must  find  that  such  felonious  intent 
existed  in  the  mind  of  the  defendant  at 
the  time  of  the  entry  charged;  or,  to  put 
it  generally,  although  an  Inference  may  be 
drawn  of  an  antecedent  felonious  intent  by 
proof  of  subsequent  acts  or  circumstances, 
still  the  right  to  make  such  inference  does 
not  obviate  a  necessity  of  the  Jury  being 
satisfied,  beyond  a  reasonable  doubt,  by  all 
the  facts  and  circumstances  In  evidence, 
that  such  a  concurrent  intent  actually  ex- 
isted, where  but  for  Its  'existence  a  ver- 
dict of  guilty  cannot  be  sustained.  The 
Instruction  was  certainly  calculated  to  mis- 
lead. It  directed  the  jury  to  deliberate 
upon  the  one  essential  element  of  the  crime, 
the  entering,  to  the  exclusion  of  an  equal- 
ly essential  ingredient,  the  Intent  with  which 
the  entry  was  made.  Whart  Cr.  Bv.  f 
431;  State  v.  Meche  (La.)  7  South.  574. 
Under  the  Instruction  given,  there  might 
have  been  a  perfectly  lawful  entry  into  the 
car  at  the  time  charged,  without  any  in- 
tent to  steal  at  all;  but  if  there  was  a 
subsequent  larceny  of  the  property  from 
another  place,  even  after  removal  thereof 
from  the  car,  if  such  property  had  been 
in  the  car,  the  defendant  could,  neverthe- 
less, be  convicted  of  burglary  In  his  orig- 
inal lawful  entry  Into  the  car.  It  needs 
no  argument  or  authority  to  demonstrate 
that  such  a  conviction  could  not  stand.  If 
the  instruction  had  said  that  a  mere  en- 
try Into  the  car,  if  such  entry  was  with 
an  Intent  then  and  there  to  steal  the  coal, 
and  if  the  jury  believed  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  de- 
fendant then  and  there  committed  the  lar- 
ceny, in  manner  and  form  as  charged,  and 
that  the  property  was  at  the  time  of 
such  entry  In  the  car,  the  obvious  errors 
complained  of  would  have  been  cured.  Un- 
der onr  statutes,  and  the  construction  put 
upon  them  by  the  supreme  court  in  the 
case  of  Territory  v.  Pox,  3  Mont  440,  and 
Territory  v.  Willard,  8  Mont.  328,  21  Pac 
301,  great  care  is  necessary  in  charging 
the  Jury  in  burglary  cases  to  preserve  the 
distinction  between  burglary  and  larceny, 
lest,  without  sufficient  proof  of  felonious 
entry  with  intent  to  steal,  but  upon  suffi- 
cient evidence  of  a  larceny  merely,  the 
jury  Improperly  convict  of  burglary.  A 
review  of  the  testimony  in  this  case  Im- 
presses upon  us  the  Importance  of  the  dis- 
tinctions noted.  The  evidence  of  any  felo- 
nious entry  by  the  defendant  In  the  car 
was  wholly  circumstantial.  There  was  am- 
ple room  for  a  reasonable  doubt  by  the 
Jurj  of  any  actual  entry  of  the  car  at 
all  by  the  defendant,  although  the  proof 
tending  to  establish  a  larceny  was  direct 
and  clear.  But,  for  lack  of  proper  defi- 
nition of  the  several  essential  parts  of  the 
crime  of  burglary,  the  motion  for  a  new 
trial  should  have  been  granted. 
The  other  errors  assigned  are  not  well  tak- 


en. The  judgment  is  reversed,  and  the 
cause  remanded  for  new  trial. 

DE  WITT,  J„  concurs. 


(106  Cal.  107) 

P1ELD  v.  ANDRADA  et  at.    (No.  19,461.) 

(Supreme  Court  of  California.  Feb.  16, 
1895.) 

Actio*  bt  Administrator— Setting  Abidi  Co* 
vbtanob  ov  Decedent — Creditor*. 

1.  An  administrator  cannot  sue  to  set  aside 
a  conveyance  of  land  made  by  the  decedent  in 
his  lifetime,  for  the  purpose  of  enforcing  a  trust 
in  the  lands  and  compelling  a  reconveyance  of 
the  legal  title. 

2.  To  authorize  an  administrator  to  sne  un- 
der Code  Civ.  Proc.  §  1589,  to  set  aside  a  deed 
of  his  intestate  as  void  against  creditors,  there 
must  exist  creditors  to  be  paid,  and  there  must 
be  an  Insufficiency  of  assets  to  meet  their  de- 
mands. 

3.  A  creditor,  within  section  1589,  Code 
Civ.  Proc.,  must  be  one  whose  claim  has  been 
allowed  by  the  administrator  or  is  evidenced 
by  a  judgment  Ohm  v.  Superior  Court  (CaL) 
26  Pac.  244,  followed. 

In  bank.  Appeal  from  superior  court  Los 
Angeles  county;  Walter  Van  Dyke,  Judge, 

Action  by  D.  W.  Field,  administrator  of 
the  estate  of  Jose  M.  Andrada,  deceased, 
plaintiff,  against  Manuel  Andrada  and  Nar- 
cissa  Andrada,  defendants.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

R.  Dunnlgan,  for  appellants.  Wells,  Mon- 
roe &  Lee  and  E.  A.  Meserve,  for  respond- 
ent 

VAN  FLEET,  J.  This  is  an  appeal  from 
the  judgment  upon  the  judgment  rolL  The 
demurrer  to  the  complaint  should  have  been 
sustained.  The  complaint  presents  some- 
thing of  a  double  aspect  The  action  la 
brought  by  the  administrator  of  a  deceas- 
ed person  to  set  aside  a  conveyance  of  cer- 
tain real  property  made  by  the  decedent 
in  his  lifetime.  There  are  allegations  which 
lend  to  the  complaint  the  complexion  of 
an  action  to  enforce  a  trust  In  lands,  and 
compel  a  reconveyance  of  the  legal  title; 
while  there  are  other  features  of  the  com- 
plaint tending  to  give  it  the  character  of 
an  action  under  section  1589  of  the  Coda  » 
of  Civil  Procedure,  to  set  aside  a  convey- 
ance made  by  the  Intestate  In  fraud  of  his 
creditors.  Treating  it  as  an  action  of  the 
former  character,  the  plaintiff,  administra- 
tor, had  no  capacity  to  sue,  and  the  de- 
murrer on  that  ground  should  have  been 
sustained.  Janes  v.  Throckmorton,  57  CaL 
387.  In  that  case  It  was  held  that  while 
the  administrator  Is  entitled  to  the  pos- 
session of  the  property  of  the  estate,  real 
and  personal,  during  the  administration,  and 
can  maintain  an  action  for  the  recovery, 
of  the  possession  of  all  such  property,  h« 
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has  no  general  power,  as  such,  to  maintain 
an  action  to  enforce  a  trust  in  lands  or  com- 
pel a  conveyance  of  the  title  to  the  prop- 
erty to  himself,  and  that  the  statute  does 
not  confer  upon  him  any  such  authority. 
That  was  an  action  Brought  by  the  heirs, 
and  it  was  objected  that  it  should  have  been 
brought  in  the  name  of  the  administrator. 
It  is  there  said:  "The  present  action  is 
brought  to  establish  a  trust,  and  to  compel 
defendant  to  convey  the  legal  title  to  real 
estate  to  the  heirs  at  law  of  Janes.  On  his 
death  his  title,  then  an  equity,  passed  to  the 
heirs,  as  was  held  in  the  cases  last  cited; 
and  unless  it  can  be  maintained,  which  we 
think  cannot  be  done,  that  "the  administrator 
is  entitled  under  our  statute  to  have  the 
title  to  the  property  conveyed  to  him,  it 
would  seem  clear  that  he  is  not  the  proper 
party  to  bring  this  action."  If  the  action  be 
regarded  as  one  brought  under  section  1589, 
supra,  to  set  aside  a  fraudulent  conveyance 
and  convert  the  property  into  assets  of  the 
estate,  and  subject  it  to  the  payment  of  the 
creditors  of  the  deceased— and  that  such  is 
its  intended  character  and  purpose  is  prac- 
tically conceded  by  respondent,— then  the 
complaint  is  fatally  defective  for  want  of 
facts,  and  the  demurrer  should  have  been 
sustained  on  that  ground.  Section  1589  is 
as  follows:  "When  there  is  a  deficiency 
of  assets  in  the  hands  of  an  executor  or  ad- 
ministrator, and  when  the  decedent,  in  his 
lifetime,  has  conveyed  any  real  estate,  or 
any  rights  or  interests  therein,  with  intent 
to  defraud  his  creditors,  or  to  avoid  any 
right,  debt  or  duty  of  any  person,  or  has  so 
conveyed  such  estate  that  by  law  the  deeds 
or  conveyances  are  void  as  against  creditors, 
the  executor  or  administrator  must  com- 
mence and  prosecute  to  final  judgment  any 
proper  action  for  the  recovery  of  the  same; 
and  may  recover  for  the  benefit  of  the  cred- 
itor all  such  real  estate  so  fraudulently  con- 
veyed, and  may  also,  for  the  benefit  of  the 
creditors,  sue  and  recover  all  goods,  chattels, 
rights  or  credits  which  ha\e  been  so  con- 
veyed by  the  decedent  in  his  lifetime,  what- 
ever may  have  been  the  manner  of  such 
fraudulent  conveyance."  The  obvious  In- 
tent and  meaning  of  this  section  is  that  two 
things  must  concur  to  authorize  the  admin- 
istrator to  commence  an  action  to  set  aside 
a  deed  of  his  Intestate  as  void  against  cred- 
itors: First,  there  must  exist  creditors  to 
be  paid;  and,  second,  there  must  be  an  in- 
sufficiency of  assets  in  the  hands  of  the  ad- 
ministrator to  meet  their  demands.  Both  of 
these  facts  must  coexist  to  bring  the  case 
within  the  limitations  of  the  statute.  Ohm 
v.  Superior  Court,  85  Cal.  545,  20  Pac.  244. 
If  there  are  no  creditors,  or,  there  being 
creditors,  the  administrator  has  sufficient 
assets  of  the  estate  in  his  hands  to  meet 
their  demands,  in  either  case  he  is  without 
power  to  maintain  the  action. 

The  only  allegation  in  the  complaint  as 
to  the  existence  of  creditors  of  the  deceased 


is:  "That  the  time  within  which  claims 
against  the  estate  of  the  said  Jose  Maria 
Andrada,  deceased,  can  be  presented  by 
creditors  thereof  has  not  yet  expired;  that 
as  the  plaintiff  is  informed  and  believes, 
and  therefore  alleges  the  fact  to  be,  there 
are  creditors  of  the  said  Jose  Maria  And- 
rada, deceased,  who  have  claims  against  his 
estate,  but  which  have  not  as  yet  been  pre- 
sented, and  who  are  entitled  to  present  the 
same,  the  names  of  which  said  creditors  and 
the  amounts  of  said  claims  are  now  here  by 
the  said  plaintiff  unknown,  and  he  is  un- 
able, therefore,  to  allege  specifically  the 
names  of  said  creditors,  or  the  amounts  of 
said  indebtedness."  It  is  held  In  Ohm  v. 
Superior  Court,  supra,  that,  to  constitute  a 
"creditor,"  within  the  meaning  of  the  statute, 
"he  must  be  a  creditor  whose  claim  has  been 
allowed  by  the  administrator  or  is  evidenced 
by  a  judgment,"— citing  Mesmer  v.  Jenkins, 
61  Cal.  153;  McMinn  v.  Whelan,  27  Cal.  300. 
And  in  Michigan,  under  a  statute  similar 
to  our  own,  it  is  held  that,  until  the  estate 
has  been  charged  with  claims  by  allowance 
or  judgment,  "there  is  no  basis  for  a  bill 
against  a  decedent's  fraudulent  conveyance 
in  order  to  recover  means  to  pay  them." 
O'Connor  v.  Boylan,  49  Mich.  209,  13  N.  W. 
519.  To  the  same  effect  are  the  cases  of 
Fletcher  v.  Holmes,  40  Me.  304,  and  Estes 
v.  Wilcox,  07  N.  Y.  204.  Within  these  prin- 
ciples, this  averment  does  not  bring  the  case 
within  the  statute.  To  the  contrary,  the 
matter  averred  shows  that  there  did  not 
at  the  commencement  of  the  action  exist, 
within  the  restricted  meaning  of  the  statute, 
any  creditors  of  the  deceased,  since  it  is 
made  affirmatively  to  appear  that  no  claims 
had  been  presented  against  the  estate.  It 
is  not  an  instance  of  the  mere  defective 
statement  of  a  requisite  fact,  but  a  state- 
ment from  which  it  appears  that  the  fact  es- 
sential to  recovery  does  not  exist 

Nor  does  it  appear  from  the  complaint 
that  there  is  an  insufficiency  of  assets  in  the 
hands  of  the  administrator.  The  language 
of  the  pleading  in  that  regard  is:  "That 
Immediately  upon  the  death  of  the  said  Jose 
Maria  Andrada.  deceased,  the  saidv  defend- 
ant Manuel  Andrada,  and  one  Marco  And- 
rada also,  took  possession  of  all  the  personal 
property  belonging  to  the  said  decedent  and 
ever  since  have  claimed,  and  now  are  claim- 
ing, the  whole  of  said  personal  property, 
and  are  In  possession  thereof.  And  said 
defendan  Manuel  Andrada  and  the  said 
Marco  Andmda  claim  said  property  as  their 
own  property,  and  a  suit  for  the.  recovery 
thereof  is  now  pending  between  the  plaintiff 
herein  against  the  said  defendant  Manuel 
Andrada  and  Marco  Andrada,  In  the  su- 
perior court  of  the  county  of  Los  Angeles, 
being  case  No.  17.032  of  the  files  of  said 
superior  court,  which  suit  is  as  yet  unde- 
termined. That  the  said  Jose  Maria  And- 
rada at  the  time  of  his  death  did  not  own 
or  possess  any  other  property,  real  or  per- 
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sonal,  whatever,  or  at  all,  other  than  the 
said  real  property  hereinbefore  described, 
and  the  said  personal  property  aforesaid." 
From  this  averment  it  simply  appears  that 
the  personal  property  of  the  estate  has  been 
taken  by  mere  trespassers  having  no  right 
thereto,  and  which  it  is  bound  to  be  pre- 
sumed the  administrator,  in  the  performance 
of  his  duty,  will  recover  to  the  estate.  For 
the  purposes  of  this  action,  therefore,  it  is 
to  be  regarded  as  in  his  hands.  It  is  not 
made  to  appear  what  the  amount  or  value 
of  that  property  is,  and  non  constat  that 
it  will  not  be  amply  sufficient  to  meet  the 
demands  of  all  creditors  of  the  estate.  The 
facts  alleged  are  not  in  any  essential  the 
equivalent  of  the  substantive  fact  required 
by  the  statute  to  sustain  the  action.  The 
respondent  contends,  in  effect,  that,  while 
the  facts  adverted  to  are  perhaps  defectively 
stated,  they  are  sufficiently  alleged  to  avoid 
a  general  demurrer,  and  to  authorize  the 
trial  court  to  receive  evidence  of  them. 
With  this  contention,  we  do  not  agree,  for 
the  reasons  stated.  But,  if  respondent  were 
correct  in  this  view,  his  position  would  not 
be  bettered.  These  features  of  the  com- 
plaint were  also  attacked  specially  upon 
the  ground  of  uncertainty,  and  the  demurrer 
upon  that  ground  would  necessarily  have 
to  be  sustained.  The  objection  that  the  spe- 
cial demurrer  is  obnoxious  to  the  doctrine  of 
Kraner  v.  Halsey,  82  Cal.  209,  22  Pac.  1137, 
and  for  that  reason  cannot  be  considered,  is 
not  well  taken.  While  there  is  in  the  de- 
murrer a  general  and  conjunctive  assign- 
ment of  ambiguity,  unintelligibllity,  and  un- 
certainty, the  only  specifications  are  on  the 
ground  of  uncertainty;  and,  properly  con- 
strued, we  think  the  demurrer  should  be  re- 
garded only  as  a  demurrer  on  the  latter 
ground.  The  judgment  is  reversed,  and  the 
cause  remanded,  with  directions  to  the  low- 
er court  to  sustain  the  demurrer. 

We  concur:  HARRISON,  J.;  GAROUTTE, 
J.;  McFARLAND,  J. 


(10$  Cal.  104) 

PEOPLE  v.  O'BRIEN.   (No.  20,999.) 

(Supreme  Court  of  California.   Feb.  15,  1895.) 

Criminal  Law— Presumption  of  Innocence— Em- 
bezzlement. 

1.  The  presumption  of  innocence  does  not 
cease  upon  the  submission  of  the  cause  to  the 
jury. 

2.  The  prosecution  in  an  action  for  embez- 
zlement cannot  introduce  evidence  in  chief  that 
the  prosecuting  witness  has  money  on  deposit, 
in  order  to  strengthen  her  testimony. 

3.  Where  defendant  was  an  attorney  at 
law,  and  the  prosecuting  witness  was,  as  to 
some  matters,  his  clieut.  the  relation  of  em- 
ployer and  employe  existed;  but  where  a  va- 
riety of  dealings  extended  over  a  nnmber  of 
years,  and  there  was  a  long,  unsettled,  and  dis- 
puted account  between  them,  with  no  evidence 


that  defendant  attempted  to  steal  or  convert 
the  property  clandestinely  and  feloniously,  a 
case  of  disputed  mutual  account  is  presented, 
for  which  a  civil  action  is  the  appropriate  reme- 
dy. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  F.  W.  Lawler, 
Judge. 

Action  by  the  people  against  O'Brien.  From 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

D.  J.  Toohy,  for  appellant  Atty.  Gen. 
Hart,  for  the  People. 

McFARLAND,  J.  The  defendant  was  con- 
victed of  the  crime  of  embezzlement,  and  ap- 
peals from  the  judgment  and  from  an  order 
denying  his  motion  for  a  new  trial.  There 
were  undoubtedly  some  errors  of  law  com- 
mitted at  the  trial.  For  instance,  the  court 
instructed  the  jury  that  the  presumption  of 
innocence  goes  with  the  defendant  "until  the 
case  is  finally  submitted  to  you."  This  was 
error.  "The  presumption  of  Innocence  does 
not  cease  upon  the  submission  of  the  cause 
to  the  jury."  People  v.  McNamara,  94  Cal. 
514,  29  Pac.  953.  It  was  also  error  to  allow 
the  respondents,  when  putting  in  their  evi- 
dence in  chief,  to  show  that  the  prosecuting 
witness  had  certain  money  on  deposit,  in  or- 
der to  strengthen  or  bolster  her  testimony  In 
anticipation  of  what  they  supposed  appel- 
lant's evidence  might  be.  There  were  one  or 
two  other  errors  not  necessary  to  mention. 
Whether  any  of  these  errors  was  of  sufficient 
Importance  to  warrant  a  reversal  we  need 
not  .determine,  under  the  views  which  we 
take  of  the  case. 

We  cannot  find  in  the  record  sufficient  evi- 
dence to  sustain  a  conviction  of  the  crime 
charged.  Counsel  for  the  people  invoke  the 
rule  applicable  to  conflicting  evidence,  but 
the  conflicting  evidence  was  as  to  facts 
which,  If  taken  as  proven,  do  not  make  out 
a  case  of  embezzlement  The  modern  stat- 
utory crime  of  embezzlement  which  did  not 
exist  at  common  law,  is  not  a  substitute 
for  imprisonment  for  debt,  and  cannot  be 
used  to  punish  a  party  for  a  failure  to  com- 
ply with  an  ordinary  pecuniary  obligation. 
It  can  be  committed  only  when- the  confiden- 
tial relation  of  employer  and  employe  exists, 
and  where  the  latter  has  feloniously  con- 
verted money  or  other  property  of  the  for- 
mer which  come  into  the  hands  of  the  em- 
ploye by  virtue  of  said  confidential  relation. 
It  is  true  that  in  the  case  at  bar  the  appel- 
lant is  an  attorney  at  law,  and  the  prosecut- 
ing witness  (a  woman)  was,  as  to  some  mat- 
ters, his  client,  and  therefore  there  was  as 
to  those  matters  the  relation  between  them 
above  mentioned;  but  there  was  a  variety 
of  dealings  between  them,  running  through 
several  years,  and  a  long,  unsettled,  and  dis- 
puted account  There  was  conflicting  evi- 
dence as  to  how  the  account  stood,  each  party 
claiming  a  balance  due;  but  it  is  clear  that 
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there  was  no  concealment  on  the  part  of  ap- 
pellant as  to  any  of  his  dealings  with  the 
prosecuting  witness,  and  we  discover  no  evi- 
dence tending  to  show  an  Intent  to  steal  or 
to  convert  her  property  clandestinely  and 
feloniously.  The  specific  charge  in  the  in- 
formation is  that  appellant  embezzled  a  cer- 
tain sum  of  $1,000,  which  she  had  intrusted 
him  with.  Her  own  testimony  does  not  sup- 
port that  charge,  for  she  swears  only  that 
she  left  with  him  a  certain  note  and  mort- 
gage for  $1,000,  which  he  had  not  returned 
to  her.  She  did  not  know  whether  or  not 
he  had  collected  the  amount  due  on  the  mort- 
gage. Perhaps  it  appears  from  appellant's 
own  testimony  that  he  had  received  the 
amount  due  on  the  mortgage,  but  the  facts 
about  the  mortgage,  as  fairly  resulting  from 
that  evidence,  appear  to  be  these:  Appel- 
lant had  a  subsequent  lien  on  the  mortgaged 
premises,  and,  desiring  to  prevent  a  foreclos- 
ure, applied  to  the  prosecuting  witness  to  ad- 
vance sufficient  money  to  buy  the  mortgage. 
She  advanced  $700,  and  other  parties  raised 
the  balance  of  the  $1,000,  and  the  note  and 
mortgage  were  delivered  to  appellant,  either 
by  her  or  with  her  consent.  Appellant  aft- 
erwards loaned  to  or  paid  her  some  money, 
and  also  invested  for  her  $900  in  certain  land 
in  Alameda  county.  She  denies  that  appel- 
lant had  authority  to  make  said  investment 
for  her  In  Alameda*  and  there  is  a  conflict 
of  evidence  as  to  the  genuineness  of  a  cer- 
tain power  of  attorney  from  her  to  him,  giv- 
ing such  authority;  but  it  is  beyond  dispute, 
and  admitted,  that  he  took  the  deed  of  the 
Alameda  land  In  her  name,  that  he  sent  the 
deed  to  her,  that  she  retained  It,  and  that 
she  afterwards  sold  the  land  and  realized 
from  it  about  $800.  All  this  was  done  by 
appellant  openly;  and,  indeed,  In  all  his 
transactions  with  the  prosecuting  witness 
there  was  no  attempt  by  him  at  conceal- 
ment He  loaned  her  money  at  times;  and 
he  did  considerable  business  for  her  as  an 
attorney  at  law  in  various  matters  for  which 
he  seems  not  to  have  been  paid;  and  for 
which  he  claims  an  indebtedness  from  her. 
All  these  transactions,  taken  together,  pre- 
sent merely  a  case  of  disputed  mutual  ac- 
counts, for  which  a  civil  action  is  the  ap- 
propriate remedy.  They  do  not  show  that 
felonious  intent  which  is  a  necessary  element 
in  the  crime  of  embezzlement  Indeed,  the 
prosecuting  witness  herself  seems  to  have 
understood  this  prosecution  to  be  In  the 
nature  of  a  civil  action.  She  was  asked, 
"Did  you  ever  ask  Mr.  Baggett  to  bring 
suit  for  the  recovery  of  this  money?"  and 
she  replied:  "I  did.  I  don't  know  but  this 
is  a  suit  to  recover  this  money."  The  judg- 
ment and  order  denying  appellant's  motion 
for  a  new  trial  are  reversed. 

We  concur:  BEATTY,  C.  J.;  GAROUTTB, 
J.;  VAN  FLEET,  J.;  HARRISON,  J. 


(22  Ner.  275) 
SCHNEIDER  v.  BRAT.    (No.  1,422.) 
(Supreme  Court  of  Nevada.    Feb.  15,  1895.) 
Contested  Election— Ballots  as  Evidence. 
In  a  contested  election  case,  where  the 
number  of  votes  cast  for  plaintiff  and  defend- 
ant respectively,  is  in  issue,  the  ballots  funuah 
the  primary  and  controlling  evidence. 

Appeal  from  district  court,  Ormsby  county; 
Richard  Rising,  Judge. 

Action  by  Henry  Schneider  against  C.  E. 
Bray  to  contest  defendant's  election  to  the 
office  of  county  commissioner.  From  a  judg- 
ment entered  on  an  order  dismissing  the  ac- 
tion, plaintiff  appeals.  Reversed. 

Alfred  Chartz,  for  appellant  Torreyaon  & 
Summerfield,  for  respondent 

BONNIFIBLD,  J.  Henry  Schneider  and 
O.  E.  Bray  were  candidates  at  the  last  gen- 
eral election  for  short-term  county  commis- 
sioner of  Ormsby  county.  Upon  the  county 
commissioners  of  said  county  making  an  ab- 
stract of  the  votes,  it  appeared  that  the  de- 
fendant had  the  highest  number  of  votes 
cast  for  said  office,  and  he  received  a  certifi- 
cate of  election  therefor.  This  action  was 
brought  In  the  district  court  of  Ormsby  coun- 
ty to  contest  the  election  of  the  defendant 
on  the  ground  of  mal conduct  on  the  part  of 
the  board  of  inspectors,  or  members  thereof, 
of  election  precinct  No.  2.  Such  malconduct 
is  alleged,  in  the  plaintiff's  statement  or  com- 
plaint to  consist  "in  calling  and  counting 
votes  for  and  in  behalf  of  said  C.  E.  Bray 
which  were  In  reality  cast  and  should  have 
been  called  and  counted  for  and  in  behalf 
of  the  plaintiff,  and  the  said  board  have  oth- 
erwise failed  to  count  votes  cast  for  and  In 
behalf  of  said  plaintiff,  which  all  of  said 
votes,  If  correctly  called  and  counted,  would 
have  been  sufficient  in  number  to  elect  said 
plaintiff,  Henry  Schneider,  to  said  office  of 
county  commissioner."  The  defendant  by 
his  answer,  denies  each  of  the  above  allega- 
tions In  the  complaint.  The  defendant  mov- 
ed the  court  below  to  quash  the  statement 
or  complaint  of  the  plaintiff,  on  the  grouud. 
among  others,  that  It  "does  not  state  facts 
sufficient  to  warrant  the  court  In  hearing 
any  testimony  or  considering  the  same."  The 
motion  was  denied  by  the  court  The  plain- 
tiff, to  maintain  the  issues  on  his  part,  of. 
fered  to  introduce  in  evidence  the  ballots 
cast  at  election  precinct  No.  2,  and  asked  to 
have  them  counted.  The  defendant  object- 
ed to  the  introduction  of  the  ballots,  "on  the 
ground  that  the  same  are  incompetent  im- 
material, and  irrelevant  and  not  tending  to 
prove  any  issue  in  the  proceeding."  The 
court  refused  to  admit  the  ballots  In  evi- 
dence, on  the  ground  that  they  are  "utterly 
immaterial,"  and  ruled  that  the  plaintiff 
"must  first  prove  that  ballots  were  called  and 
counted  for  Bray  which  should  have  been 
called  and  counted  for  Schneider."  The 
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plaintiff,  by  his  attorney,  stated  to  the  court: 
"We  have  no  such  evidence,  except  the  bal- 
lots themlelves,  which  we  now  offer  for  that 
purpose."  The  court  thereupon  ordered  the 
action  dismissed,  at  plaintiff's  costs.  This 
appeal  is  taken  "from  the  Judgment  therein 
made  and  entered,  and  ruling  excluding  evi« 
dence  offered  by  plaintiff,  and  order  dismiss- 
ing  the  action";  and  this  ruling  and  order 
are  assigned  as  error.  That  the  ballots  had 
not  been  tampered  with,  but  remained  the 
same  as  they  were  when  cast,  we  under- 
stand, Is  not  disputed.  No  suggestion  was 
made  to  the  contrary  in  the  court  below,  and 
none  has  been  made  in  this  court. 

If  the  members  of  the  board  of  inspectors 
had  been  examined  as  witnesses  as  to  wheth- 
er any  ballots  cast  for  Schneider  had  been 
called  and  counted  for  Bray,  they  would 
have,  doubtless,  testified  that  the  oallots 
were  counted  as  they  were  cast,  and  they 
would  have  properly  so  testified  if  they  were 
not  conscious  of  making  any  mistake  in  the 
calling  and  counting,  and  still  an  erroneous 
canvass  of  the  votes  might  have  occurred  to 
the  extent  of  changing  the  result  of  the  elec- 
tion. While  such  testimony  would  be  good 
and  satisfactory  evidence  of  the  honesty  of 
their  Intention,  it  would  not  be  conclusive 
that  the  alleged  errors  in  calling  and  count- 
ing had  not  been  committed..  The  evidence 
offered  by  the  plaintiff  was  not  to  prove  the 
quality  of  the  inspectors'  intention,  but  to 
establish  his  alleged  facts.  Upon  the  author- 
ity of  the  Kneasa  Case,  2  Pars.  Eq.  Cas.  553, 
cited  in  respondent's  brief,  the  voters  them- 
selves could  not  have  been  compelled  to  dis- 
close for  whom  they  voted,  even  if  their  tes- 
timony was  competent,  and  the  plaintiff  had 
resorted  to  that  character  of  proof.  The 
court  ruled  to  the  effect  that  it  was  proper 
for  the  plaintiff  to  prove  that  "ballots  were 
called  and  counted  for  Bray  which  should 
have  been  called  and  counted  for  Schnei- 
der," but  that  he  must  do  this  before  he 
would  be  permitted  to  introduce  the  ballots 
which  the  plaintiff  had  offered  for  the  pur- 
pose of  proving  these  alleged  facts.  If  such 
proof  had  been  made  aliunde,  a  resort  to  the 
ballots  would  not  have  been  necessary  or 
material.  The  public  Interests  Imperatively 
require  that  the  ultimate  determination  of 
such  contest  should  in  every  instance,  if  pos- 
sible, reach  the  very  right  of  the  case.  It 
is  the  wholesome  practice  of  the  statute  to 
invite  inquiry  into  the  conduct  of  popular 
elections.  Its  aim  Is  to  secure  that  fair  ex- 
pression of  the  popular  will  in  the  selection 
of  public  officers,  without  which  we  can 
scarcely  hope  to  maintain  the  integrity  of  our 
political  system.  Minor  v.  Kidder,  43  Cal. 
236;  Lord  v.  Dunster,  79  Cal.  478,  21  Pac. 
863.  The  true  result  of  the  election  is  the 
object  to  be  sought.  The  returns  of  the  in- 
spectors of  election  are  prima  facie  true, 
bat,  when  the  returns  are  impeached,  the 
ballots  are  the  primary  and  controlling  evi- 
dence of  the  true  result. 


In  the  case  at  bar  oral  testimony  would  not 
have  been  competent  to  either  prove  or  dis- 
prove the  correctness  of  the  canvass  of  the 
election  inspectors,  if  such  had  been  offered. 
That  the  court  below  erred  In  ruling  out 
the  ballots  offered  in  evidence  by  the  plain- 
tiff is  clear,  not  only  upon  reason  and  from 
the  ordinary  rules  of  evidence  that  the.  best 
evidence  of  the  contents  of  a  writing  is  the 
writing  itself,  but  from  the  authority  of  the 
decided  cases.  That  the  ballots  are  the  pri- 
mary and  controlling  evidence  in  all  cases 
of  election  contests  based  on  the  ground  of 
alleged  errors  in  the  count  made  by  the  elec- 
tion officers  charged  with  the  duty  of  can- 
vassing the  votes,  we  are  of  opinion,  is  well 
settled.  In  the  case  of  People  v.  Holden, 
28  Cal.  123,  the  court  say:  "In  an  action 
brought  in  the  district  court  to  try  the  right 
to  an  office,  the  list  of  ballots  cast  in  any 
precinct,  and  returned  with  the  poll  list  and 
tally  paper  to  the  county  clerk,  is  better  evi- 
dence of  the  number  of  votes  cast  at  the 
precinct,  and  for  whom  cast,  than  the  tally 
list  made  from  them  by  the  officers  of  the 
election."  In  the  case  of  Coglan  v.  Beard, 
65  Cal.  58,  2  Pac.  737,  the  court  adheres  to 
the  rule  laid  down  in  28  Cal.,  supra.  In 
Hudson  v.  Solomon,  19  Kan.  177,  the  court 
refer  to  the  case  in  28  Cal.  with  approval, 
and  say:  "(1)  As  between  the  ballots  cast  at 
an  election  and  a  canvass  of  the  ballots  by 
the  election  officers,  the  former  are  the  pri- 
mary and  controlling  evidence.  (2)  In  order 
to  continue  the  ballots  controlling  evidence, 
It  must  appear  that  they  have  been  pre- 
served in  the  manner  and  by  the  officers  pre- 
scribed in  the  statute,  and  that,  while  in 
such  custody,  they  have  not  been  so  exposed 
to  the  reach  of  unauthorized  persons  as  to 
afford  a  reasonable  probability  of  their  hav- 
ing been  changed  or  tampered  with."  In 
State  v.  Owens,  63  Tex.  201,  and  Owens  v. 
State,  64  Tex.  500,  the  court  maintain  the 
same  rule.  In  Dorey  v.  Lynn,  31  Kan.  758,  3 
Pac.  557,  the  court  say:  "In  an  action  in  the 
nature  of  quo  warranto  to  determine  which 
of  two  persons  is  entitled  to  a  certain  office, 
the  ballots  cast  at  the  election,  where  they 
can  be  properly  identified,  are  the  best  evi- 
dence, and  much  better  and  more  reliable 
than  the  mere  abstract  or  summary  of  the 
same  made  by  the  election  officers."  The 
court  in  Searle  v.  Clark,  34  Kan.  49,  7  Pac. 
630,  approve  the  rule  in  31  Kan.  and  3  Pac, 
supra.  The  supreme  court  of  Alabama,  In 
State  v.  Judge  of  Ninth  Judicial  Circuit,  13 
Ala.  805,  decided  that  "the  ballots  or  votes 
themselves  are  higher  evidence  of  the  num- 
ber of  votes  cast  than  the  certified  lists  of 
votes  sent  by  the  managers  at  each  precinct 
to  the  managers  at  the  courthouse;  and,  if 
either  party  received  more  votes  than  were 
counted  for  him,  the  circuit  judge  should 
correct  the  mistake,  and  count  the  votes." 
In  Kingery  v.  Berry,  94  111.  515,  the  court 
say:  "When  we  have  before  us  the  very  bal- 
lots that  were  cast  by  the  voters,  as  between 
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the  ballots  themselves  and  a  canvass  of  the 
ballots  made  by  the  election  officers,  the  bal- 
lots are  controlling."  The  canvass  of  the 
votes  by  the  board  of  inspectors  is  prima 
facie  evidence  of  the  result  of  the  election, 
bat  the  canvass  may  be  corrected  by  the  bal- 
lots themselves.  People  v.  Van  Cleve.  1 
Mich.  362;  Cooley,  Const.  Lim.  (Cth  Ed.)  788. 
We  find  nothing  in  the  Skerrett  Case,  2  Pars. 
Eq.  Cas.  509,  in  the  Kneass  Case,  Id.  5G1, 
in  the  Carpeuter  Case,  Id.  537,  or  in  Whipley 
v.  McKune,  12  Cal.  352,  cited  in  respondent's 
brief,  contrary  to  the  rule  that  the  ballots  are 
primary  and  controlling  evidence.  In  the 
Kneass  Case  the  court  say:  "The  court  will 
not,  on  a  general  request,  order  the  ballot 
boxes  to  be  recounted,  without  some  specific 
charge  or  allegation  of  fraud  or  mistake." 
The  questions  discussed  and  decided  in  these 
four  cases  related  to  the  sufficiency  of  the 
allegations  of  the  complaint  or  petition,  and 
not  to  the  competency  or  materiality  of  the 
ballots  as  evidence;  •  and  respondent's  attor- 
neys in  fact  attempted  to  justify  the  ruling 
upon  the  ground  of  the  insufficiency  of  the 
complaint  herein.  But  the  only  objection  to 
which  the  complaint  is  possibly  open  is  not 
that  there  is  an  entire  absence  of  necessary 
facts,  but  rather  that  they  are  inartistically 
stated  in  the  form  of  conclusions  of  law. 
Aside  from  the  fact  that  the  ruling  exclud- 
ing the  ballots  was  not  at  all  placed  upon  the 
insufficiency  of  the  pleading,  it  appears  that 
upon  the  motion  to  quash,  which  amounted 
to  a  demurrer,  the  court  had  held  the  com- 
plaint sufficient.  Having  done  this,  Justice 
requires  that  an  appellate  court  should  also 
treat  it  as  sufficient,  as  otherwise  the  plead- 
er would  lose  all  right  of  amendment 

In  the  case  at  bar  the  court  ruled  that 
the  plaintiff's  complaint  was  sufficient,  but 
that  the  plaintiff  must  prove  that  ballots 
were  called  and  counted  for  Bray  which 
should  have  been  counted  for  Schneider,  and 
ruled  that  the  ballots  were  "utterly  immate- 
rial" as  evidence  to  prove  these  alleged  facts. 
The  ruling  that  the  ballots  were  immaterial, 
and  the  ruling  excluding  them  as  evidence, 
and  the  order  dismissing  the  case  are  error; 
and  such  rulings  and  order  and  the  judg- 
ment of  the  district  court  should  be  reversed. 
It  is  so  ordered. 

B1GELOW,  C.  J.,  and  BELKNAP,  J.,  con- 
cur.  _ 

(4  Ariz.  186) 

la  re  DELINQUENT  TAX  LIST  OF  PIMA 
COUNTY. 

Appeal  of  MAISH  et  al. 
(Supreme  Court  of  Arizona.    Jan.  17,  1894.) 

Taxation  of  Mexican  Grants— Objections- 
Tender  of  Tax. 
A  taxpayer  may  object  to  a  tax  on  un- 
confirmed Mexican  grants,  on  the  ground  that 
the  title  thereto  is  in  the  public,  without  first 
tendering  the  taxes  due  on  other  of  his  proper- 
ty included  in  the  assessment.  Per  Rouse,  J., 
dissenting. 

Dissenting  opinion.  For  majority  opinion, 
see  37  Pac  370. 


ROUSE,  J.  (dissenting.)  I  cannot  concur  in 
the  opinion  in  this  case.  An  "unconfirmed 
Mexican  land  grant"  was  listed  as  tm  property 
of  Maish  &  Dnscoll.  and  assessed.  They  failed 
to  pay  their  taxes,  and  judgment  therefor  was 
rendered  against  them  in  the  district  court,  and 
from  that  judgment  they  appealed.  By  the 
opinion  it  is  declared  that,  inasmuch  as  Maish 
&  Driscoll  had  not  paid  the  taxes  on  the  prop- 
erty which  they  owned,  and  which  was  proper- 
ly assessed,  even  though  the  said  unconfirmed 
Mexican  land  grant  was  not  subject  to  taxes, 
the  judgment  should  be  affirmed.  The  case  of 
Railway  Co.  v.  Patterson  (Mont.)  24  Pac.  704.  is 
cited  as  an  authority  in  support  thereof.  The 
case  cited  was  an  application  for  an  injunction. 
It  was  shown  by  the  bill  thai  the  petitioner 
owed  a  part  of  the  taxes;  and,  further,  that  he 
had  not  applied  to  the  proper  tribunal  to  have 
the  errors  corrected:  hence  the  bill  was  dis- 
missed. The  case  at  bar  is  quite  different  from 
that  case.  This  judgment  should  be  reduced 
by  the  amount  of  the  taxes  assessed  on  the  said 
grant,  provided  said  grant  be  not  subject  or  lia- 
ble for  taxes.  I  cannot  understand  by  reason 
or  authority  how  a  judgment  for  taxes  for  a  cer- 
tain amount  must  be  upheld  in  the  full  amount 
because  the  party  against  whom  the  judgment 
was  rendered  has  failed  to  pay  the  amount 
which  he  justly  owes.  I  contend  that  the  said 
unconfirmed  Mexican  land  grant  is  the  prop- 
erty of  the  United  States,  and  that  the  tax.there- 
on  is  void.  Colorado  Co.  v.  Commissioners.  95 
U.  8.  285;  Railway  Co.  v.  Prescott,  16  Wall. 
603;  Railway  Co.  v.  McShane,  22  Wall.  444. 
The  right  ot  Maish  &  Driscoll  to  the  so-called 
"grant"  or  "claim"  has  not  been  recognized  by 
the  government  in  any  way.  It  has  not  been 
surveyed.  It  has  not  been  segregated  from  the 
other  public  lands.  No  possession  or  right  of 
possession  thereto  is  in  Maish  &  Driscoll.  They 
have  no  right  or  claim  thereto  that  can  be  en- 
forced in.  the  courts.  Astiazaran  v.  Mining  Co. 
(Ariz.)  20  Pac  189.  Certainly  Maish  &  Driscoll 
have  not  a  right  in  said  land  that  can  be  taxed. 
Having  no  title  and  no  possession.  I  do  not  un- 
derstand what  they  have  in  connection  with 
the  so-called  "grant,"  separate  and  distinct 
from  the  land,  that  can  be  taxed.  The  judg- 
ment should  be  reduced  by  the  amount  of  the 
taxes  levied  on  the  said  grant. 

'■  (21  Colo.  ») 

In  re  EIGHT-HOUR  LAW. 
(Supreme  Court  of  Colorado.    Feb.  21, 1895.) 
Supreme  Court  —  Constitutional  Question  — 
Submission  bt  Legislature— Eioht-Hocr  Law 
—Class  Legislation— Right  to  Contract. 
When  the  opinion  of  the  supreme  court 
is  desired  by  the  general  assembly  as  to  the 
constitutionality  of  a  bill  or  other  legislation, 
the  submission  must  show  that  it  is  pending 
legislation,  and  that  it  commands  the  support 
of  the  majority  of  one  house,  and  it  must  spe- 
cifically state  the  particular  provisions  of  tbe 
constitution  which  give  rise  to  the  constitution- 
al question. 

On  Second  Application. 

1.  The  legislature  cannot  single  _  out  the 
mining,  manufacturing,  and  smelting  industries 
of  the  state,  and  impose  upon  them  restrictions 
as  to  the  hours  of  labor  of  their  employes,  from 
which  other  employers  are  exempt. 

2.  A  bill  prohibiting  mining  and  manufac- 
turing companies  to  contract  with  their  em- 
ployes for  labor  for  more  than  eight  hours  a 
day  is  in  violation  of  the  right  of  parties  to 
make  their  own  contracts,  under  the  constitu- 
tion of  the  United  States  (fourteenth  amend- 
ment) and  the  bill  of  rights  of  the  constitution 

|  of  Colorado. 
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Question  submitted  by  the  house  of  repre- 
sentatives to  this  court,  as  to  the  legality  of 
a  law  providing  that  eight  hours  shall  con- 
stitute a  day's  labor. 

The  opinion  of  the  court  is  in  response  to 
the  following  preamble  and  resolution: 

"Whereaa,  a  bill  for  an  "act  declaring  eight 
hours  labor,  a  day's  work,  is  now  pending  in 
the  boose  of  representatives  of  the  Tenth  gen- 
eral assembly;  and, 

"Whereas,  there  is  a  difference  of  opinion 
among  the  members  of  the  house  as  to  the  legal- 
ity of  such  a  measure  should  it  provide  that  it 
should  only  apply  to  laborers  employed  and  work- 
ing in  mines,  smelters  and  factories  in  this  state; 

"Be  it  therefore  resolved,  that  the  supreme 
court  of  the  state  is  requested  to  give  an  opin- 
ion in  writing  for  the  guidance  of  the  house,  in 
answer  to  the  following  question:  Would  a  law 
if  enacted,  providing  that  eight  hours  shall  consti- 
tute a  day's  labor  in  all  mines,  factories  and  smel- 
ters in  this  state,  be  constitutional  and  legal?" 

PER  CURIAM.  The  question  in  this  in- 
stance Is  accompanied  by  a  copy  of  house 
bill  No.  191.  It  will  therefore  be  assumed 
that  the  house  desires  advice  with  reference 
to  this  bill.  It  does  not  appear,  however, 
either  by  the  question  itself,  or  the  pream- 
ble, that  the  inquiry  relates  in  any  way  to 
the  constitutionality  of  the  bill,  as  now  pend- 
ing before  the  house,  the  first  section  of 
which  provides:  "Section  1.  Eight  hours 
shall  constitute  a  legal  day's  work  for  all 
classes  of  mechanics,  worklngmen  and  labor- 
ers employed  in  any  occupation  In  the  state 
of  Colorado."  We  infer  from  the  communi- 
cation that  it  Is  the  desire  of  the  house  to 
have  the  opinion  of  this  court  upon  some 
proposed  amendment,  not  as  yet  offered, 
but  about  which  there  is  a  difference  of 
opinion  among  the  members  of  the  house. 
If  we  are  correct  in  this,  the  amendment 
should  be  first  offered,  and  a  copy  submitted 
to  the  court,  as  the  inquiry  must  have  ref- 
erence to  peifdlng  legislation.  Moreover,  we 
think  the  solemn  occasion  contemplated  by 
the  section  of  the  constitution,  by  virtue  of 
which  the  question  is  propounded,  cannot 
be  said  to  have  arisen  until  the  bill  has  pro- 
gressed sufficiently  to  show  some  probability 
of  its  passage  by  at  least  one  house  of  the 
general  assembly.  For  the  court  to  investi- 
gate the  constitutionality  of  a  bill  that  did 
not  command  the  support  of  at  least  a  ma- 
jority of  one  house  would  be  a  waste  of 
time. 

Aside  from  the  foregoing,  the  question  is 
not  sufficiently  specific.  If  there  is  a  doubt 
as  to  the  constitutionality  of  proposed  legis- 
lation suggested  by  any  member,  such  doubt 
must  be  occasioned  by  some  particular  pro- 
vision or  provisions  of  the  constitution.  This 
instrument  contains  hundreds  of  sections, 
and,  unless  the  inquiry  be  specific,  the  court 
might  spend  days  and  weeks  in  the  investi- 
gation of  provisions  that  have  occasioned 
no  doubt  whatever  In  the  minds  of  the  mem- 
bers of  the  house.  In  this  connection,  the 
language  of  the  court  in  response  to  an  in- 
terrogatory propounded  by  the  Fifth  general 
assembly  Is  particularly  in  point:    "It  could 


not  have  been  the  Intention  to  authorize  an 
ex  parte  adjudication  of  Individual  or  cor- 
porate rights  by  means  of  a  legislative  or 
executive  question.  Parties  must  still  ad- 
judicate their  rights  In  the  ordinary  and 
regular  course  of  judicial  proceeding.  Nor  . 
could  the  purpose  have  been  to  exact,  in  re- 
sponse to  a  legislative  inquiry,  a  wholesale 
exposition  of  all  constitutional  provisions  re- 
lating to  a  given  general  subject,  in  anticipa- 
tion of  the  possible  introduction  or  passage 
of  measures  bearing  upon  particular  branch- 
es of  such  subject." 

When  the  question  involves  a  construction 
of  some  provision  of  the  state  or  national 
constitution,  the  particular  provision  should 
be  pointed  out,  and  the  number  of  the  sec- 
tion an<T  article  wherein  it  appears,  given. 

In  answer  to  further  interrogatories,  the 
following  opinion  was  returned: 

PER  CURIAM.  It  is  not  competent  for  the 
legislature  to  single  out  the  mining,  manufac- 
turing, and  smelting  industries  of  the  state,  and 
impose  upon  them  restrictions,  with  reference  to 
the  hours  of  their  employes,  from  which  other 
employers  of  labor  are  exempt.  An  act  such 
as  proposed  would  be  manifestly  in  violation  of 
the  constitutional  inhibition  against  class  leg- 
islation. The  bill  submitted  also  violates  the 
right  of  parties  to  make  their  own  contracts, — 
a  right  guarantied  by  our  bill  of  rights,  and  pro- 
tected by  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States.  See  opinion  re- 
cently given  upon  In  re  House  Bill  No.  203. 
39  Pac.  431.  For  an  able  and  comprehensive 
exposition  of  the  constitutional  provisions  ap- 
plicable to  the  subject,  your  attention  is  in- 
vited to  the  recent  case  of  Low  v.  Printing  Co., 
41  Neb.  — ,  59  N.  W.  362. 


(21  Colo.  14) 

In  re  FIRE,  POLICE  &  EXCISE  COM'RS 

OF  CITY  OF  DENVER. 
(Supreme  Court  of  Colorado.    Feb.  18,  1895.) 
Supreme  Court— Review  or  Question  Sub- 
mitted. 

In  an  ex  parte  proceeding,  the  supreme 
court  will  not  pass  upon  the  title  to  an  office, 
the  right  to  property,  or  the  construction  of 
an  existing  statute,  in  answer  to  either  an  ex- 
ecutive or  legislative  question. 

In  re  appointments  by  the  governor  of  fire, 
police,  and  excise  commissioners  of  the  city 
of  Denver.  The  resolution  and  question  sub- 
mitted by  the  senate  are  as  follows: 

"Whereas,  a  question  has  arisen  involving  tht* 
duty  of  the  senate,  in  the  matter  of  its  action 
upon  certain  nominations  which  have  been  pre- 
sented by  the  governor  for  the  action  of  the 
senate:  Therefore  be  it  resolved,  that  the  fol- 
lowing question  be  submitted  to  the  supreme 
court  by  the  senate,  with  a  request  for  an  opin- 
ion thereon:  The  governor  having,  under  sec- 
tion 45  of  the  charter  of  the  city  of  Denver  of 
1893.  during  a  recess  of  the  senate,  appointed 
the  fire  and  police  and  excise  commissioners 
mentioned  in  said  section,  by  reason  of  a  vacan- 
cy occurring  therein,  do  such  appointees  contin- 
ue in  office  until  the  end  of  such  term,  or  until 
the  convening  of  the  senate,  as  provided  in  sec- 
tion 6  of  article  4  of  the  constitution?" 

PER  CURIAM.  The  question  propounded 
calls  for  an  opinion  upon  the  duration  of  the 
term  of  office  of  the  present  fire,  police,  and 
excise  commissioners  of  the  city  of  Denver. 
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It  Involves  a  construction  of  certain  provi- 
sions of  the  charter  of  the  city  of  Denver,  as 
well  as  of  section  6,  art  4,  of  the  constitu- 
tion. It  therefore  belongs  to  a  class  of  ques- 
tions which  we  do  not  feel  at  liberty  to  an- 
swer, nor  could  we  do  so  without  overruling 
a  long  line  of  carefully  considered  decisions 
upon  the  subject.  Commencing  with  the 
opinion  In  Re  Irrigation,  9  Colo.  620,  21  Pac. 
470,  down  to  and  Including  the  case  of  In 
re  Fire,  etc.,  Com'rs,  19  Colo.  482,  36  Pac. 
234,  this  court,  in  obedience  to  Its  constitu- 
tional duty,  has  uniformly  declined  to  pass 
upon  the  title"  to  an  office,  or  the  right  to 
property,  In  an  ex  parte  proceeding,  In  an- 
swer to  an  executive  or  legislative  question. 
While  we  will  be  found  at  all  times  ready 
to  furnish  such  assistance  to  the  legislature 
as  may  be  In  our  power,  the  rule  requiring 
the  title  to  an  office  to  be  adjudicated  in  ac- 
cordance with  the  ordinary  and  usual  course 
of  procedure  provided  by  statute  Is  deemed 
absolutely  tssentlal  to  the  preservation  of 
public  and  private  rights.  It  Is  not  believed 
that  the  people,  In  adopting  the  amendment 
by  virtue  of  which  the  executive  and  either 
house  of  the  general  assembly  may  submit  to 
the  court  Important  questions  upon  solemn 
occasions,  Intended  to  sanction  a  practice 
whereby  the  rights  of  property,  or  the  title 
to  an  office,  or  the  construction  of  an  existing 
statute,  should  be  determined  In  an  ex  parte 
proceeding,  In  answer  to  either  an  executive 
or  legislative  question.  For  these  reasons, 
we  respectfully  request  the  senate  to  with- 
draw the  question  submitted. 


(21  Colo.  102) 

TRINE  v.  CITY  OF  PUEBLO.* 
(Supreme  Court  of  Colorado.    Jan.  21, 1895.) 
Highway — Dedication — Aoobptance. 
To  constitute  a  valid  common-law  dedi- 
cation of  land  for  a  highway,  there  must  be  an 
acceptance  by  the  public  authorities. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  Z.  V.  Trine  against  the  city  of 
Pueblo  to  restrain  defendant  from  converting 
land  In  possession  of  plaintiff  to  a  public 
street  without  making  compensation  there- 
for. From  a  Judgment  for  defendant,  plain- 
tiff appeals.  Reversed. 

The  appellant,  as  the  owner  in  fee  of  the 
following  land,  situate  in  the  city  and  coun- 
ty .of  Pueblo,  and  described  as  follows:  "Be- 
ginning at  a  point  on  the  east  line  of  Santa 
Fe  avenue  two  hundred  and  fifty-six  (256) 
feet  north  of  the  north  line  of  Ninth  street, 
in  the  city  of  Pueblo,  In  said  county;  thence 
north,  along  the  east  line  of  said  Santa  Fe 
avenue,  eighty  (80)  feet;  thence  east  three 
hundred  and  fifty-two  (352)  feet;  thence 
south  eighty  (80)  feet;  thence  west  three  hun- 
dred and  fifty-two  (352)  feet  to  the  place  of 
beginning,"— brought  this  action  to  enjoin  the 
appellee  from  tearing  down  and  destroying 

i  Rehearing  denied  February  18,  1895. 


certain  fences  and  structures  thereon,  and 
converting'  the  same  into  a  public  street, 
without  making  compensation  therefor.  Ap- 
pellee denies  the  right  of  appellant  to  the  re- 
lief sought,  upon  the  ground  that  appellant's 
grantor  dedicated  said  premises  to  the  town 
of  Pueblo,  as  a  public  street,  In  1878,  and  In- 
sists that  by  virtue  of  said  dedication  It  has 
the  lawful  right,  as  successor  to  the  town  of 
Pueblo,  to  enter  upon  and  use  the  same  as  a 
public  street  Upon  the  testimony  intro- 
duced, the  court  below  made  findings  of  fact, 
and  rendered  Judgment  thereon,  as  follows: 

"(1)  That  prior  and  up  to  the  year  1870  one 
Josiah  F.  Smith  was  the  owner  of  the  quar- 
ter section  of  land  out  of  which  this  tract 
was  carved,  deriving  his  title  from  the  Unit- 
ed States  government.  (2)  That  on  the  22d 
day  of  March,  A.  D.  1870,  the  town  of  Pueblo 
was  organized  as  a  municipal  corporation  un- 
der the  laws  of  the  territory  of  Colorado. 
(3)  That  the  land  In  controversy  was  in  the 
corporate  limits  of  the  said  town  of  Pueblo 
during  all  the  times  and  dates  of  the  re- 
spective deeds  under  which  the  defendant 
claims.  (4)  That  all  the  land  lying  east  of 
Santa  Fe  avenue,  in  said  city,  and  north  of 
Ninth  street  and  west  of  Summit  street,  for 
a  distance  of  about  sixteen  hundred  feet,  has 
never  been  platted  Into  lots  and  blocks  or 
streets  by  any  recorded  plat  executed  by  the 
owner  or  owners  of  such  land.  (5)  That,  at 
the  date  of  the  execution  of  the  deeds  relied 
upon  by  the  defendant  to  prove  dedication, 
all  the  land  lying  east  of  Santa  Fe  avenue 
and  north  of  Ninth  street,  to  the  Fountain, 
was  vacant  and  unplatted  ground,  until  the 
date  of  the  recording  of  the  plat  of  Fountain 
addition.  (6)  That,  until  the  commence- 
ment of  this  suit,  there  were  no  streets  grad- 
ed upon  any  of  the  land  lying  east  of  Santa 
Fe  avenue  and  north  of  Ninth  street,  and 
bounded  upon  the  east  by  the  Fountain,  but 
that  since  the  commencement  of  this  suit 
said  Summit  street  has  been  made  passable 
from  Eighth  street  to  a  point  about  fifty  feet 
beyond  the  land  In  question.  (7)  That  the 
character  of  the  ground  as  it  at  present  ex- 
ists, for  the  entire  length  of  Tenth  street  ex- 
tended east  from  Santa  Fe  avenue  and  across 
the  Fountain,  Is  such  that  it  could  not  be 
traveled  upon  safely  as  a  street,  and  that  it 
Is  scarcely  passable.  (8)  That  the  land  in 
controversy  was  practically  a  cul-de-sac; 
that  the  same  was  never  surveyed  or  staked 
off  as  a  street,— that  is,  was  never  graded  or 
worked  in  any  manner  by  the  city  or  town  of 
Pueblo,— and  from  the  evidence,  and  the  nat- 
ural growth  of  sage  brush  from  a  personal 
view  of  the  same  by  the  court,  it  is  evident 
that  the  same  was  never  traveled  Its  entire 
length,  from  east  to  west,  by  anybody,  with 
a  vehicle  of  any  kind.  (9)  That  the  public 
has  never  traveled  upon  the  land  in  contro- 
versy as  a  street,  but  that  different  roads 
have  been  made  across  the  same  by  person** 
who  evidently  were  traveling  in  the  direction 
which  said  street  would  run,  and  that  the 
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travel  across  the  same  was  of  the  same  kind 
tliat  the  adjacent  and  other  vacant  lands  of 
the  city  are  frequently  crossed  by  the  public 
(10)  That  Lewis  Conley,  grantor  of  the  plain- 
tiff, never  made  a  plat  of  the  land  In  con- 
troversy, nor  did  he  in  any  deed  refer  to  any 
plat,  of  any  kind  or  description,  made  by 
any  other  person.  (11)  That  the  city  of  Pueb- 
lo, or  the  former  town  of  Pueblo,  has  never, 
by  any  formal  or  informal  act,  accepted  the 
land  In  controversy  as  a  street  (12)  That 
Lewis  Conley  did  not  return  the  land  In  con- 
troversy for  taxes,  nor,  It  is  shown  by  the 
evidence,  did  he  ever  know  that  the  public 
had  in  any  manner  used  or  driven  across  the 
same,  even  to  the  extent  as  indicated  in  the 
above  findings.  (13)  That  the  flrs't  deed 
which  forms  a  part  of  the  chain  of  title  un- 
der which  the  defendant  claims  Is  from  Jo- 
siah  P.  Smith  and  wife  to  O.  H.  P.  Baxter,  of 
date  November  9,  1871,  which,  by  its  recital, 
calls  for  the  north  line  of  Tenth  street  from 
where  it  had  theretofore  been  platted,  a  dis- 
tance of  fifty-nine  (59)  feet  west  from  Santa 
F6  avenue;  that  said  deed,  together  with  the 
plat  of  Smith's  addition,  filed  for  record  July 
17,  1871,  would  make  Tenth  street  a  public 
street  extending  east  to  Its.  intersection  with 
Santa  F6  avenue.  (14)  A  deed  (No.  2)  from 
Josiah  F.  Smith  to  Lewis  Conley,  dated  No- 
vember 9,  1872,  describes  the  tract  of  land 
lying  east  of  Santa  F6  avenue,  and  bounded 
thereon  north  of  Ninth  street,  352  feet  wide 
and  5C6  feet  long,  and  contains  this  addition- 
al recital:  'Being  a  piece  of  land  comprising 
about  two  blocks,  of  the  size  of  blocks  In  the 
town  of  Pueblo,  with  the  width  of  a  street 
eighty  feet  wide,  to  wit,  Tenth  street,  lying 
between  said  blocks.'  (15)  That  conveyance 
No.  3  is  a  trust  deed  from  Lewis  Conley  to 
Henry  C.  Thatcher,  trustee,  of  date  December 
3,  1872,  which  describes  the  land  as  follows, 
to  wit:  'Commencing  at  the  point  of  inter- 
section of  the  east  boundary  line  of  Santa 
F6  avenue  and  the  north  boundary  line  of 
Ninth  street,  in  the  town  of  Pueblo;  running 
thence  north,  along  the  east  boundary  line 
of  Santa  F6  avenue,  256  feet;  thence  east 
352  feet;  thence  south  256  feet;  thence  west 
352  feet,  to  the  place  of  beginning,'— given 
to  secure  the  First  National  Bank,  etc.  (16) 
The  next  conveyance  of  said  chain  of  title 
made  by  Lewis  Conley  and  wife  to  John  V. 
Farwell,  of  Chicago,  as  trustee,  of  date  Feb- 
ruary 15th,  1873,  to  secure  a  note  for  $2,000. 
The  description  of  the  property  therein  is  as 
follows:  'All  of  the  certain  lot,  piece,  or  par- 
cel of  land  situate,  lying,  and  being  in  Pueb- 
lo, county  of  Pueblo,  territory  of  Colorado, 
known  and  described  as  follows,  to  wit: 
Commencing  at  the  northeast  corner  of  Santa 
F6  avenue  and  Tenth  streets,  in  the  said 
town  of  Pueblo,  and  running  north,  along 
the  east  line  of  Santa  F6  avenue,  229  feet, 
to  a  point;  thence  east  352  feet,  to  the  west 
line  of  Summit  street;  thence  south,  along 
said  line,  to  Tenth  street;  thence  west,  along 
the  north  line  of  Tenth  street,  to  the  place 


of  beginning.'  The  court  further  finds  that 
at  the  time  of  the  execution  of  this  trust 
deed  to  said  Farwell,  trustee,  the  grantor, 
Lewis  Conley,  was  not  then  and  there  the 
owner  of  any  estate  or  interest  whatsoever 
in  or  to  any  part  or  portion  of  what  is  de- 
nominated in  said  deed,  by  way  of  descrip- 
tion, as  'Summit  Street,'  nor  did  said  Conley 
then  and  there  claim  any  ownership  therein, 
nor  was  said  Conley  the  owner  of  any  part 
or  portion  of  the  premises  so  designated  as 
'Summit  Street'  at  any  time  prior  thereto. 
The  court  further  finds  that,  as  a  matter  of 
fact,  there  was  no  public  street  in  existence, 
known  as  'Summit  Street,'  and  extending 
northward  beyond  ,the  premises  in  contro- 
versy, so  as  to  abut  upon  any  part  or  portion" 
of  the  premises  described  in  and  conveyed  by 
the  last  above  mentioned  trust  deed;  nor,  as 
a  matter  of  fact,  bad  said  alleged  Summit 
street  been  dedicated  in  anj  way  as  a  street, 
upon  any  part  or  portion  thereof  which  would 
abut  upon  any  part  or  portion  of  the  premises 
so  described  in  and  conveyed  by  said  last 
above  mentioned  trust  deed,  nor  any  part  or 
portion  of  the  premises  so  described  as  'Sum- 
mit Street'  In  said  trust  deed  ever  used,  laid 
out,  or  In  any  manner  in  existence,  as  a 
street,  prior  to  or  at  the  time  of  the  execution 
of  said  last-mentioned  trust  deed.  (17)  The 
court  further  finds  that  said  Lewis  Conley 
never  made  any  conveyance  of  or  concerning 
the  property  in  controversy  to  any  person  or 
persons  until  he  executed  the  deed  to  the 
plaintiff  in  this  action,  of  and  to  the  same;  nor 
did  he  exercise  any  act  of  control  or  owner- 
ship over  the  same  from  1873  to  the  date  of 
the  execution  of  the  conveyance  to  said  plain- 
tiff. (18)  That  the  two  trust  deeds  above 
named,  to  property  lying  on  the  north  and 
south  side  of  the  premises  in  controversy, 
were  foreclosed,  and  deeds  executed  to  the 
purchaser  at  foreclosure  sale,  and  duly  re- 
corded, in  the  year  1877.  (19)  That  the 
plaintiff  owns  the  fee  in  the  premises  in  con- 
troversy. (20)  The  court  further  finds  that 
On  June  8,  1872,  the  said  Lewis  Conley  filed 
a  plat  designated  'Conley's  Addition  to  East 
Pueblo,'— an  addition  to  the  town  of  Pueblo 
to  the  east  of  the  land  In  controversy,— show- 
ing a  street  thereon  corresponding  with  the 
lines  of  Tenth  street,  if  extended  due  east. 
(21)  That  the  court  further  finds  that  by  the 
said  trust  deed  heretofore  referred  t6,  made 
by  Lewis  Conley  and  wife  to  John  V.  Far- 
well,  of  Chicago,  as  trustee,  of  date  Febru- 
ary 15,  1875,  that  said  Lewis  Conley  thereby 
manifested  by  the  recitals  In  said  deed  a 
present  intent  then  and  there  to  make  an 
irrevocable  dedication  of  the  land  in  contro- 
versy to  the  public,  as  a  street;  to  which  find- 
ing of  fact  counsel  for  plaintiff  then  and 
there  excepted. 

"Wherefore,  it  is  adjudged  and  decreed  by 
the  court,  upon  the  findings  of  fact  above 
stated,  that,  under  the  law  applicable  to  such 
facts,  the  grantor  of  the  plaintiff  herein,  long 
prior  to  the  time  when  plaintiff  acquired  title 
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to'  the  land  In  controversy  from  said  grantor, 
had  Irrevocably  dedicated  said  parcel  of  land 
to  public  use  as  a  street,  which  dedication 
is  binding  upon  said  plaintiff;  that  the  claim 
of  said  defendant  to  the  said  parcel  of  land, 
as  a  street,  by  virtue  of  a  common-law  dedi- 
cation, is  valid;  that  the  said  defendant  has 
right  and  authority,  in  law,  to  enter  upon 
said  parcel  of  land,-  and  tear  down  and  re- 
move therefrom  any  and  all  structures  which 
said  plaintiff  has  erected  thereon,  and  con- 
vert the  said  parcel  of  land  into  a  public 
street,  without  making  any  compensation 
therefor  to  the  plaintiff,  and  without  being 
guilty  of  trespass  or  any  wrong  whatsoever. 
It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  the  injunction  heretofore 
granted  in  this  action  be,  and  the  same  is 
hereby,  dissolved,  and  It  is  further  ordered, 
adjudged,  and  decreed  that  the  said  defend- 
ant recover  against  the  said  plaintiff  its  costs 
in  and  about  Its  suit  In  this  behalf  expended, 
and  judgment  Is  entered  accordingly;  to 
which  findings  of  fact  and  conclusions  of  law 
thereon,  as  well  as  the  final  judgment  ren- 
dered herein,  the  plaintiff  did  then  and  there 
except" 

Waldron  &  Devine,  for  appellant  Dixon  & 
Dixon,  for  appellee. 

GODDARD,  J.  (after  stating  the  facts).  The 
sole  question  presented  Is  whether  plaintiff's 
grantor,  by  adopting  the  north  line  of  Tenth 
street  as  a  boundary  of  the  land  conveyed  to 
J.  V.  Farwell  in  the  trust  deed  executed  Feb- 
ruary 15,  1873,  made  an  Irrevocable  dedica- 
tion of  the  strip  of  land  in  controversy  as  a 
public  street  We  are  relieved  from  deter- 
mining what  effect  should  be  given  to  such  a 
description  as  evidencing  the  intention  of 
Conley  to  make  a  dedication,  or  whether  the 
court  below  was  correct  in  its  conclusion  that 
"Conley  manifested  by  the  recitals  in  said 
deed  a  present  intent,  then  and  there,  to 
make  an  irrevocable  dedication  of  the  land  in 
controversy  to  the  public,  as  a  street,"  since, 
under  the  rule  announced  in  City  of  Denver 
v.  Denver  &  S.  F.  Ry.  Co.,  17  Colo.  583.  31 
Pac.  338,  to  constitute  a  valid  common  law 
dedication  there  must  be  an  acceptance, 
either  express  or  implied.  Justice  Elliott, 
speaking  for  the  court  in  that  case,  said:  "To 
constitute  a  road  a  public  highway  at  com- 
mon law,  there  must  be  both  a  dedication  and 
an  acceptance,  either  express  or  implied.  Un- 
less otherwise  provided  by  statute,  a  dedica- 
tion without  acceptance  Is,  In  law,  merely  an 
offer  to  dedicate;  and  such  offer  does  not  im- 
pose any  burden  nor  confer  any  right  upon 
the  public  authorities,  unless  the  road  is 
accepted  by  them  as  a  highway."  Until  ac- 
ceptance, therefore,  the  description  of  the 
land  by  Conley  in  the  trust  deed  to  Farwell, 
If  deemed  sufficient  to  show  the  animus  de- 
dicandi,  was  a  mere  offer,  and  did  not  con- 
stitute an  effectual  dedication.  The  court 
below  found  expressly  "that  the  city  of  Pueb- 


lo, or  the  former  town  of  Pueblo,  has  never, 
by  any  formal  or  informal  act  accepted  the 
land  In  controversy  as  a  street."  It  is  clear, 
therefore,  that  the  subsequent  conveyance 
of  the  land  by  Conley  to  plaintiff  was  a  revo- 
cation of  the  offer  to  dedicate  the  same  as  a 
street,  if  such  an  offer  on  his  part  may  be  in- 
ferred from  the  description  in  the  trust  deed, 
in  the  absence  of  a  plat  showing  a  street  cov- 
ering the  premises  in  dispute,  there  having 
been  no  acceptance  by  the  appellee  at  the 
time  of  such  conveyance.  City  of  Eureka  v. 
Crohgan,  81  Cal.  524.  22  Pac.  693;  People 
v.  Reed,  81  Cal.  70, 22  Pac.  474.  We  think  the 
doctrine  announced  in  City  of  Denver  v. 
Denvec  &  S.  F.  Ry.  Co..  supra.  Is  decisive  of 
this  case;  and,  upon  the  facts  found,  appel- 
lee has  no  right  to  use  the  land  in  controversy 
as  a  public  street  without  making  compen- 
sation to  appellant  therefor.  For  the  fore- 
going reasons,  the  judgment  of  the  court  be- 
low will  be  reversed,  aud  the  Cause  remand- 
ed, with  Instructions  to  enter  judgment  in 
accordance  with  this  opinion.  Reversed. 


(20  Colo.  5H) 

OTERO  CANAL  CO.  v.  FOSDICK. 

SAME  v.  HUNGERFORD. 

(Supreme  Court  of  Colorado.    Feb.  8,  1895.) 

Change  of  Venue— Waiver  op  Ebror— Em  is  est 
Domain— Report  op  Commissioners. 

1.  An  error  of  the  county  court  in  transfer- 
ring an  action  ,  from  it  to  the  district  court  is 
waived  by  entering  a  general  appearance  and 
proceeding  to  trial  without  objecting  in  the  lat- 
ter court  if  it  has  jurisdiction  of  the  action. 

2.  Where  commissioners  api»ointed  to  com- 
pute the  damage  to  land  show  by  their  report 
that  they  understood  that  the  fee  of  the  land 
to  be  taken  was  not  in  the  defendant  it  will  be 
assumed  that  the  award  of  damages  was  not 
for  a  greater  interest  than  that  actually  held 
by  defendant  though  their  report  gives  "the 
value  of  the  land  or  property  actually  taken"; 
this  statement  being  required  by  Mills'  Ann. 
St.  §  1732. 

Appeal  from  district  court,  Otero  county. 

Action  by  the  Otero  Canal  Company 
against  Henry  M.  Fosdlck  Is  consolidated 
with  an  action  by  the  same  plaintiff  against 
C.  H.  Hungerford  to  secure  a  right  of  way 
through  defendant's  land  under  the  eminent 
domain  statute.  From  an  order  of  the  dis- 
trict court  overruling  motions  and  exceptions 
of  plaintiff  to  report  of  commissioners  ap- 
pointed, and  a  rule  denying  a  motion  for  an 
amended  report  of  the  commissioners,  plain- 
tiff in  each  action  appeals.  Affirmed. 

B.  L.  Carr,  for  appellant  M.  B.  Gerry, 
for  appellees. 

HAYT,  C.  J.  This  action  was  instituted 
by  appellant  under  the  eminent  domain  stat- 
ute, for  the  purpose  of  securing  a  right  of 
way  for  a  ditch  about  to  be  constructed 
through  the  appellees'  lands.  At  the  Incep- 
tion of  the  proceedings,  there  were  two  cases 
commenced  In  the  county  court  of  Otero 
county,  and  afterwards  taken  to  the  district 
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court  upon  change  of  venue.  Affidavits  up- 
on which  the  change  of  venue  was  procured 
were  filed  by  the  appellees,  setting  forth 
that  the  amount  Involved  In  controversy  was 
beyond  the  Jurisdiction  of  the  county  court 
In  the  district  court  the  two  actions  were 
consolidated  for  the  purposes  of  the  trial. 
After  such  consolidation,  amended  pleadings 
were  filed  In  both  cases  In  the  district  court. 
In  the  amended  complaint  in  the  Fosdick 
Case  it  is  alleged  that  a  portion  of  the  land 
sought  to  be  condemned  Is  a  part  and  par- 
cel of  the  public  domain  of  the  United 
States,  occupied  by  appellee  as  a  pre-emp- 
tion or  homestead,  under  the  laws  of  the 
United  States,  the  title  thereto  being  In  the 
United  States  government;  that  the  re- 
mainder is  the  property  of  the  state  of  Colo- 
rado, but  held  by  lease  to  the  appellee;  and 
that  his  right  was  simply  a  leasehold  inter- 
est. The  same  allegations  are  made  in  the 
Hungerford  Case.  The  answers  in  both 
cases  admit  the  qualified  ownership  alleged 
in  the  complaint  By  stipulation  of  parties, 
W.  N.  Randall,  George  Morris,  and  C.  W. 
Bomgardner  were  appointed  commissioners 
to  determine  the  necessity  for  taking  the 
lauds  named  in  the  petition,  and  to  ascer- 
tain and  fix  the  damages  and  compensation 
to  be  awarded  the  appellees.  The  commis- 
sioners, having  duly  qualified,  heard  the  evi- 
dence submitted,  and  viewed  the  premises, 
returned  their  award,  as  follows:  "The  un- 
dersigned, W.  N.  Randall,  George  Morris, 
and  C.  W.  Bomgardner,  commissioners  ap- 
pointed by  the  Judge  of  this  court,  by  order 
dated  December  15,  1890,  to  ascertain  and 
determine  the  necessity  for  the  taking  of 
lands  described  in  the  complaints  herein,  for 
the  purpose  of  constructing  the  canal  of  the 
plaintiff,  and  to  appraise  and  determine  the 
damages  and  compensation  to  be  allowed  the 
owners  and  persons  interested  in  the  real 
estate  so  proposed  to  be  taken  and  damaged, 
for  the  purpose  alleged  in  the  petition  here- 
in, respectfully  report  that,  as  such  commis- 
sioners, we  held  our  first  meeting  at  the 
town  of  La  Junta  on  the  20th  day  of  Decem- 
ber, A.  D.  1890,  and,  by  agreement  of  the 
parties  hereto,  adjourned  to  the  12th  day  of 
January,  A.  D.  1801,  when  we  met  and  Is- 
sued subpoenas;  then  adjourned  to  the  28th 
day  of  January,  A.  D.  1891,  when  we  met 
at  the  town  of  La  Junta  for  the  purpose  of 
hearing  the  testimony,  and  continued  the 
taking  of  testimony  until  the  evening  of  the 
27th  day  of  January,  1891.  All  parties  to 
said  actions  appearing,  the  said  plaintiff  by 
B.  L.  Carr  and  Geo.  A.  Ktlgore,  its  attor- 
neys, and  the  said  defendants  by  Gerry  and 
Campbell,  their  attorneys.  That  on  the 
28th  day  of  January,  1891,  we  viewed  the 
premises  in  controversy,  and  on  the  29th 
day  of  January,  1891,  we  listened  to  the  ar- 
guments of  the  counsel.  That  we  have 
heard  all  the  proofs  and  allegations  of  the 
parties,  and,  after  viewing  the  said  prem- 
ises, we  have  ascertained  and  do  hereby  cer- 


tify as  follows:  That,  In  order  to  construct 
this  canal,  it  is  necessary  for  the  plaintiff  to 
take  and  use  that  portion  of  the  lands  occu- 
pied by  the  defendants  hereinafter  describ- 
ed. That  an  accurate  description  of  the 
lands  occupied  by  the  defendant  Fosdick  so 
necessary  to  be  taken  is  as  follows:  *  *  * 
That  the  value  of  said  land  so  actually  tak- 
en is  $356.75.  That  the  damages  to  the  re- 
mainder of  said  Fosdlok's  land  amount  to 
the  sum  of  $1,390.  That  the  value  of  the 
benefits  amount  to  $   That  an  accu- 

rate description  of  the  land  occupied  by  the 
defendant  Hungerford  so  necessary  to  be 
taken  Is  as  follows:  *  *  *  That  the  value 
of  said  land  so  actually  taken  is  $128.95. 
That  the  damages  to  the  remainder  of  said 
Hungerford's  land  amount  to  the  sum  of 
$920.    That  the  value  of  the  benefits  amount 

to  $  ."    Petitioner  filed  exceptions  to 

the  report  of  the  commissioners,  which  ex- 
ceptions were  overruled,  and  the  report  ap- 
proved by  the  court.  It  was  further  order- 
ed: "That  petitioner  be,  and  is  hereby,  or- 
dered to  deposit  to  the  credit  of  the  defend- 
ants, or  with  the  clerk  of  the  court  for  that 
purpose,  the  balance  of  the  compensation 
found  by  said  report,  to  wit,  the  sum  of 
$1,095.70  In  excess  of  the  amount  heretofore 
deposited  with  the  clerk  of  this  court  for 
that  purpose,  to  wit,  the  sum  of  $1,700,  with- 
in ten  (10)  days  from  this  date;  whereupon 
said  plaintiff  prays  an  appeal  from  the  or- 
ders of  this  court  overruling  motions  and  ex- 
ceptions to  report  of  commissioners,  and  rule 
denying  motion  to  order  an  amended  report 
of  the  commissioners." 

The  first  error  argued  brings  up  for  review 
the  action  of  the  county  court  in  changing 
the  venue  from  the  county  to  the  district 
court.  Under  the  constitution  and  statutes 
of  this  state,  the  Jurisdiction  of  the  county 
court  is  limited  to  cases  in  which  the  debt, 
damage,  or  claim  or  value  of  the  property 
does  not  exceed  $2,000,  except  in  cases  relat- 
ing to  the  estates  of  deceaseu  persons.  Ac- 
cording to  the  affidavits  of  defendants  in 
each  of  these  cases,  the  amount  involved  ex- 
ceeded the  Jurisdiction  of  tue  county  court 
It  is,  however,  entirely  unnecessary  for  us 
to  consider  the  question  as  to  whether  or  not 
the  county  court  erred  in  changing  the  venue 
to  the  district  court.  It  Is  sufficient,  for  the 
purposes  of  this  case,  to  know  that  the  par- 
ties entered  a  general  appearance  in  the  dls-' 
trict  court  filed  amended  pleadings,  and  pro- 
ceeded to  trial  without  objection,  and  that 
the  award  In  each  case  was  within  the  Juris- 
dictional limit  fixed  to  the  county  courts. 
If,  therefore,  the  county  court  committed  er- 
ror, such  error  was  waived  in  the  district 
court  by  the  parties.  It  being  conceded  by 
the  pleadings  that  neither  of  the  defendants 
was  the  owner  in  fee  of  the  land  sought  to 
be  appropriated  by  the  plaintiff.  It  Is  claimed 
that  the  award  is  erroneous  upon  its  face, 
in  that  by  its  strict  terms  the  defendants 
were  allowed  the  value  of  the  land  actually 
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token.  There,  would  be  much  force  In  this 
contention  of  counsel,  If  It  were  not  for  the 
statute  of  this  state,  which  requires  the  re- 
port to  be  in  the  form  in  which  we  find  It  In 
this  record.  The  statute  reads:  "The  re- 
port of  the  commissioners  or  the  verdict  of 
the  Jury  In  every  case  shall  state:  First,  an 
accurate  description  of  the  land  taken;  sec- 
ond, the  value  of  the  land  or  property  actual- 
ly taken;  third,  the  damages,  If  any,  to  the 
residue  of  such  land  or  property;  and, fourth, 
the  amount  and  value  of  the  benefit"  Mills' 
Ann.  St.  §'  1732.  In  Railroad  Co.  v.  Stark,  16 
Colo.  291,  26  Pac.  779,  it  Is  said  that  the 
statute  is  mandatory  as  language  can  make 
it.  Under  these  circumstances,  the  fact  that 
the  commissioners  in  making  their  award  fol- 
lowed the  language  of  the  statute  literally 
should  not  occasion  surprise.  It  is  evident, 
however,  that  they  fully  understood  the  na- 
ture of  respondents'  title  to  the  premises 
sought  to  be  condemned;  hence  we  cannot 
assume  that  they  awarded  compensation  for 
a  higher  estate  than  that  actually  held  by 
respondents-  Although  the  language  of  the 
award  Is  susceptible  of  such  a  construction, 
It  is,  we  think,  apparent  that  the  award  In 
this  particular  was  framed  In  compliance 
with  what  was  understood  to  be  the  com- 
mand of  the  act  At  no  time  has  the  nature 
of  respondents'  title  been  in  dispute.  It  la 
alleged  in  the  complaint  and  admitted  in 
the  answers,  while  In  the  report  the  lands 
taken  are  referred  to,  not  as  the  lands  of  the 
respondents,  but  as  the  lands  occupied  by 
them.  Under  the  circumstances,  we  think  It 
would  be  Improper  to  assume  that  respond- 
ents were  awarded  damages  for  a  greater  In- 
terest than  that  actually  held  by  them  In  the 
premises.  We  shall  therefore  decline  to  fol- 
low counsel  into  a  discussion  as  to  the  rule 
of  damages  in  cases  of  pre-emption,  home- 
stead, or  leasehold  claimants.  There  was  no 
error  In  ordering  an  additional  deposit  suffi- 
cient to  cover  the  amount  of  compensation 
ascertained  and  awarded.  It  Is  required  by 
the  statute,  where,  as  in  this  case,  petitioner 
desires  to  occupy  and  use  the  premises  pend- 
ing appellate  proceedings.  Mills'  Ann.  St  §§ 
1725-1728;  Railroad  Co.  v.  La  inborn,  8  Colo. 
380,  8  Pac.  582.  The  order  must  be  affirmed. 
If,  however,  petitioner  desires  to  abandon 
the  proceedings  and  surrender  possession  of 
the  property,  it  should  present  its  applica- 
tion In  this  behalf  to  the  district  court  imme- 
diately after  the  remittitur  from  this  court  is 
filed  therein.  Affirmed. 


(£0  Colo.  628) 

SULLIVAN  et  al.  t.  COLLINS. 

(Supreme  Court  of  Colorado.    Feb.  8,  1895:) 

Tax  Titles  —  Action  bt  Grantee  to  Recover 
La  sd— Evidence— Limitations. 

1.  In  an  action  by  a  holder  of  a  tax  deed  to 
recover  a  lot  conveyed  by  it,  it  appeared  that 
in  the  city  plat  *he  lot  was  described  as  "lot 
5.  block  144.  C.'s  addition  to  the  city  of  D.." 
and  that  it  was  described  in  the  tax  list  and  in  * 


plaintiff's  deed  as  "lot  5,  block  144.  East  D., 
A.  county,  Col."  Held,  that  parol  evidence  was 
admissible  to  show  that  the  two  descriptions 
applied  to  the  same  property,  and  that  the  prop- 
erty was  as  well  .known  by  one  description  as 
by  the  other. 

2.  Mills'  Ann.  St  §  3904,  provides  that  ac- 
tions for  recovery  of  land  sold  for  taxes  must 
be  brought  within  five  years  after  execution  and 
delivery  of  deed,  provided  that  when  the  owner 
of  such  land  shnll,  when  the  deed  is  executed 
and  delivered,  be  a  minor,  or  insane,  or  an 
idiot  and  residing  within  the  United  States, 
such  person,  his  heirs  or  legal  representatives, 
may  bring  action  to  recover  such  lands  one  year 
after  such  disability  is  removed,  etc.  Held,  that 
such  statute  does  not  apply  to  an  action  by  a 
purchaser  at  a  tax  sale,  out  only  to  an  action 
by  the  prior  owner,  whose  title  is  sought  to  be 
divested  by  the  tax  sale. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Edward  H.  Collins  against  A.  B. 
Sullivan  and  others  to  recover  a  lot  under  tax 
deed.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.  Affirmed. 

This  Is  a  contest  between  Edward  H. 
Collins,  a  grantee  claiming  under  a  tax  deed 
executed  by  the  county  treasurer,  and  A.  B. 
Sullivan  et  al.,  grantees  of  the  owner  at  the 
time  of  the  tax  levy.  The  property  was 
sold  for  taxes  for  the  year  1876.  As  listed 
for  taxes  for  that  year,  It  is  described  as  lot 
5,  block  144,  East  Denver,  Arapahoe  county. 
Col.,  and  by  this  description  is  conveyed  by 
the  treasurer's  deed.  Under  Colorado  stat- 
utes, a  tax  deed  executed  by  the  county 
treasurer  in  his  official  capacity,  properly  at- 
tested, acknowledged,  and  recorded.  Is  made 
prima  facie  evidence  of  the  following  facts: 
"First.  That  the  real  property  conveyed  was 
subject  to  taxation  for  the  year  or  years 
stated  in  the  deed.  Second.  That  the  taxes 
were  not  paid  at  any  time  before  the  sale. 
Third.  That  the  real  property  conveyed  had 
not  been  redeemed  from  the  sale  at  the  date 
of  the  deed.  Fourth.  That  the  property  had 
been  listed  and  assessed  at  the  time  and  in 
the  manner  required  by  law.  Fifth.  That 
the  taxes  were  levied  according  to  law. 
Sixth.  That  the  property  was  advertised  for 
sale  In  the  manner  and  for  the  length  of 
time  required  by  law.  Seventh.  That  the 
property  was  sold  for  taxes  as  stated  in  the 
deed.  Eighth.  That  the  grantee  named  in 
the  deed  was  the  purchaser  or  the  heir  at 
law,  or  the  assignee  of  such  purchaser. 
Ninth.  That  the  sale  was  conducted  in  the 
manner  required  by  law."  Gen.  St  |  2932. 
In  the  district  court  it  was  claimed  that  the 
tax  deed,  and  also  the  assessment  were  void 
for  uncertainty,  and  that  plaintiff's  action 
was  barred  by  the  statute  of  limitations. 
In  the  fourth  defense  the  nature  of  plaintiffs 
title,  as  understood  by  the  defendants,  is 
set  up,  with  certain  facts  tending  to  show 
the  invalidity  of  such  title.  This  defense 
was  stricken  out,  upon  motion;  and  the 
plaintiff  thereafter,  by  leave  of  court,  filed 
an  amended  answer,  In  which  this  defense 
was  omitted.  The  statute  of  limitations 
with  reference  to  the  payment  of  taxes  upon 
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unoccupied  lands  for  five  years,  when  such 
lands  are  held  under  color  of  title,  was  plead- 
ed in  the  replication  to  the  amended  answer. 
A  trial  in  the  district  court  resulted  In  a  ver- 
dict and  judgment  for  plaintiff.  The  defend- 
ants bring  the  case  here  upon  appeal. 

Sullivan  &  May,  for  appellants.  Markka  in 
&  Carr,  for  appellee. 

HAYT,  O.  J.  (after  stating  the  facts).  It 
is  conceded  that  prior  to  the  levy  of  the  taxes 
for  the  year  1876  the  property  was  platted 
as  a  part  of  Clement's  addition  to  the  city 
of  Denver,  and  that  upon  this  plat,  which 
was  duly  filed  and  recorded,  the  premises  in 
controversy  are  described  as  lot  5,  block  144, 
Clement's  addition  to  the  city  of  Denver. 
The  contention  of  appellants  is  that  the  prop- 
erty could  only  be  listed  for  taxes  and  sold 
by  the  latter  description,  while  appellee  con- 
tends that  the  property  was  equally  as  well 
known  as  lot  5,  block  144,  East  Denver,  and 
that  it  was  properly  assessed,  advertised  and 
sold  by  this  description.  In  the  court  be- 
low, oral  testimony  was  allowed  for  the  pur- 
pose of  showing  that  the  two  descriptions 
applied  to  one  and  the  same  property,  and 
that  the  property  was  as  well  known  by  the 
one  description  as  by  the  other.  This  testi- 
mony was  objected  to  by  counsel,  and  its  ad- 
mission is  assigned  for  error  in  this  court.  It 
is  a  fundamental  principle  of  the  law  of  real 
property  that  parol  evidence  is  admissible 
for  the  purpose  of  showing  that  a  description 
used  in  a  conveyance,  as  commonly  under- 
stood In  the  vicinity,  clearly  designates  the 
property.  This  principle,  announced  at  an 
early  day,  has  been  so  universally  followed 
since  that  we  shall  rest  content  with  citing 
a  few  cases  in  which  it  has  been  recognized: 
Laughlin  v.  Hawley,  9  Colo.  170,  11  Pac  45; 
Chambers  v.  Watson,  60  Iowa,  339,  14  N.  W. 
336;  McGregor  v.  Brown,  5  Pick.  170;  Schei- 
ble  v.  Slagle,  89  Ind.  323;  Caldwell  v.  Vil- 
lage of  Carthage,  40  Ohio  St  453.  Likewise, 
it  has  been  held  that  a  description  of  lands 
for  taxation  is  sufficient  if  it  afford  means 
of  identification,  so  that  it  can  be  deter- 
mined exactly  what  lands  have  been  sold, 
and  for  this  purpose  extrinsic  evidence  is 
competent.  1  Desty,  Tax'n,  p.  569;  2  Desty, 
Tax'n,  p.  921. 

It  was  contended  in  the  court  below,  and 
is  insisted  upon  here,  that  plaintiff's  action 
was  barred  by  section  3904  of  Mills'  An- 
notated Statutes.  This  section  reads  as  fol- 
lows: "No  action  for  the  recovery  of  land 
sold  for  taxes  shall  lie,  unless  the  same  be 
brought  within  five  years  after  the  execution 
and  delivery  of  the  deed  therefor  by  the 
treasurer,  any  law  to  the  contrary  notwith- 
standing: provided,  always,  that  when  the 
owner  or  owners  of  such  land,  sold  as  afore- 
said, shall  at  the  time  of  the  execution  and 
delivery  of  the  deed  by  the  treasurer,  be 


minor  or  minors,  or  insane  or  an  Idiot,  and 
residing  within  the  United  States  one  year 
after  such  disability  is  removed.  It  shall  be 
lawful  for  such  person  or  persons,  their  heirs 
or  legal  representatives,  to  bring  their  suit 
or  action  for  the  recovery  of  lands  so  sold, 
and  when  the  recovery  is  effected  in  all 
cases,  the  value  of  the  improvements,  etc., 
made  on  the  land  so  sold,  and  all  taxes  paid 
after  the  sale  thereof,  with  interest  thereon 
at  the  rate  of  fifteen  per  cent,  per  annum, 
shall  be  ascertained  by  the  jury  trying  the 
action  for  the  recovery,  and  paid  by  the  per- 
son or  persons  recovering  the  same,  before 
he,  she  or  they  shall  obtain  possession  of  the 
land  so  recovered."  It  is  apparent  that  this 
section  has  no  application  whatsoever  to  the 
purchaser  at  a  tax  sale.  It  applies  solely  to 
the  owner  of  the  property,  whose  title  is 
sought  to  be  divested  by  the  tax  proceedings. 
The  fallacy  of  applying  this  statute  to  the 
purchaser  is  well  illustrated  in  this  case. 
The  property  in  question  was  sold  In  1877 
for  the  taxes  of  1876,  and  in  pursuance  of 
said  sale  a  tax  deed  was  duly  executed  in 
the  year  1880.  The  property  was  unoccu- 
pied and  unimproved;  hence,  there  was  no 
necessity  for  the  grantee  of  the  tax  deed  to 
bring  an  action  for  the  possession  of  the 
property,  or  to  have  his  title  declared  legal, 
until  some  adverse  claim  should  be  set  up 
thereto.  The  delinquent  owner  seems  to 
have  paid  no  attention  to  the  property  after 
the  sale,  until  in  the  year  1889,  when  appel- 
lants sought  him  out,  in  a  foreign  land,  and, 
for  a  small  consideration,  secured  a  deed  to 
the  property  in  controversy.  Thereafter, 
appellants  entered  upon  the  premises,  and 
erected  improvements  thereon,  and  thereup- 
on appellee  brought  this  action  to  recover 
possession.  It  is  apparent  from  the  forego- 
ing statement  that  there  was  no  necessity  for 
appellee  to  bring  his  action  at  an  earlier 
date,  and,  if  he  had  done  so,  it  must  have 
been  without  avail.  Until  some  party  set 
up  a  title  adverse  to  him,  he  was  certainly 
not  called  upon  to  defend  the  title  procured 
at  the  tax  sale.  The  statute  is  for  the  pur- 
pose of  protecting  claimants  under  tax 
deeds,  and,  to  that  end.  it  is  provided  that 
an  action  by  the  owner 'shall  be  barred,  if 
not  brought  within  five  years  after  the  sale 
thereof.  The  bar  in  this  case  is  against  ap- 
pellants. >It  is  not  a  good  defense  to  appel- 
lee's action.  A  demurrer  to  the  second  de- 
fense was  therefore  properly  sustained. 
Moreover,  as  plaintiff,  with  color  of  title,  had 
paid  all  taxes  upon  said  property  for  five 
successive  years,  his  title  was  protected  by 
section  2187,  Gen.  St  1883.  De  Foresta  v. 
Gast  20  Colo.  — ,  38  Pac.  244. 

The  fourth  defense  need  not  be  separately 
considered,  as,  In  so  far  as  the  facts  pleaded 
were  competent  they  were  admissible  un- 
der the  general  issue.  The  judgment  of  the 
district  court  must  be  affirmed.  Affirmed. 
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DOWNING  v.  AGRICULTURAL  DITCH 

CO. 

(Supreme  Court  of  Colorado.  .  Feb.  8,  1895.) 

Sufficiency  of  Complaint— 8uit  for  Injunction 
— Indefinite  Allegations — Averment  of 
Negligence. 

1.  A  complaint  to  enjoin  an  irrigation  com- 
pany from  making  certain  sales  of  its  water, 
from  which  it  may  be  inferred  that  plaintiff 
claims  by  virtue  of  rights  acquired  in  the  water 
prior  to  defendant,  which  he  had  never  surren- 
dered to  it,  and  which,  by  arrangement  with 
defendant,  were  to  be  enjoyed  through  its  ditch; 
and  that  he  claims  under  a  contract  between 
him  and  defendant  made  at  the  time  the  ditch 
was  built,  whereby  plaintiff  surrendered  his 
prior  rights,  and  defendant  agreed  to  supply 
him  with  certain  water  before  it  supplied  its 
stockholders;  and  that  he  claims  priority  over 
other  stockholders  because  his  purchase  of  stock 
was  prior  in  time  to  the  purchase  of  stock  by 
the  others:  and  which  complaint  does  not  show 
under  which  one  of  the  claims  plaintiff  seeks 
relief,— is  too  indefinite  as  to  plaintiff's  right  to 
the  water. 

2.  In  charging  defendant  with  negligence  in 
regard  to  supplying  plaintiff  with  water,  the 
facts  constituting  such  negligence  should  be  set 
out,  a  mere  allegation  of  negligence  stating  only 
a  conclusion  of  law. 

Error  to  district  court,  Jefferson  county. 

Action  by  Jacob  Downing  against  the  Ag- 
ricultural Ditch  Company  to  restrain  defend- 
ant from  selling  water  to  its  stockholders 
in  proportion  to  their  stock,  regardless  of  the 
land  which  they  held,  and  from  supplying 
more  recent  subscribers  to  their  stock  to  the 
damage  of  older  and  prior  users  and  ap- 
propriators  of  the  waters  of  their  irrigating 
ditch.  From  a  judgment  for  defendant, 
plaintiff  brings  error.  Affirmed. 

In  the  court  below  a  demurrer  to  the  orig- 
inal complaint  was  sustained,  and  the  plain- 
tiff filed  his  amended  complaint,  of  which 
the  following  (omitting  the  formal  parts)  is 
a  copy:  "That  the  said  defendant  is  a  cor- 
poration duly  organized  under  the  laws  cf 
the  state  of  Colorado,  and  doing  business  in 
the  county  and  state  aforesaid;  that  said 
company  was  organized  on  or  about  the  1st 
day  of  April,  A.  D.  1874;  that  the  purpose 
for  which  said  company  was  organized  was 
and  is  to  irrigate  lands  situate  in  range  69, 
townships  3  and  4,  and  other  lands,  in  Jef- 
ferson and  Arapah6*e  counties,  in  the  state 
of  Colorado,  and  for  farming  and  stock  rais- 
ing; that  the  capital  stock  of  said  company 
is  $20,000,  divided  into  200  shares  of  $100 
each,  which  said  stock  was  and  has  been  is- 
sued; that  the  water  for  said  defendant's 
operations  is  taken  from  Vasques  Fork  or 
Clear  Creek,  in  the  county  of  Jefferson, 
aforesaid;  that  the  lands  owned  and  occu- 
pied by  the  plaintiff,  hereinafter  mentioned, 
were  owned  and  occupied  by  said  plaintiff 
in  the  year  A.  D.  1809,  and  long  prior  to  the 
construction  of  said  ditch  of  said  defendant, 
and  the  said  plaintiff  was  then  entitled  to 
water  for  the  Irrigation  of  the  same  from 
said  Vasques  Fork  or  Clear  Creek,  and  was 
entitled  to  have  said  water  conducted 
through  said  ditch  for  the  purpose  afore- 


said, and  upon  the  construction  of  said  ditch 
said  plaintiff  procured,  as  hereinafter  stated, 
from  snid  ditch  company,  and  appropriated, 
applied  and  diverted,  two  hundred  inches  of 
said  water,  for  the  purposes  aforesaid,  and 
has  never  since  waived  or  abandoned  said 
right  to  have  and  use  the  said  two  hundred 
inches,  but  is  still  entitled  to  the  said 
amount  of  water;  that  the  capacity  of  the 
ditch  of  said  defendant  is  about  six  thou- 
sand inches;  that  the  average  amount  of 
water  carried  by  said  defendant  in    s  said 
ditch  during  the  irrigating  season,  because 
of  the  negligence  and  bad  management  of  its 
officers,  servants,  and  employes,  has  not  and 
does  not  exceed,  to  wit,  three  thousand  inch- 
es; that  the  said  defendant,  during  the  irri- 
gation season^  can  legally  obtain  sufficient 
water  to  run  said  ditch  at  its  full  capacity, 
to  wit,  at  six  thousand  inches,  but  has  hith- 
erto neglected  so  to  do;  that,  by  the  by-laws 
of  said  company  defendant,  no  one  can  ob- 
tain water  from  said  ditch  except  stock- 
holders in  said  company;  that  said  plain- 
tiff is  a  stockholder  in  said  company,  and 
has  been  for  about  twelve  years  last  past 
the  owner  and  holder  of  three  shares  of  said 
stock,  which  is  in  the  name  of  said  plain- 
tiff upon  the  books  of  said  company,  with 
no  assessments  or  other  indebtedness  there- 
on; that  said  plaintiff  owns  and  occupies  a 
large  body  of  land,  to  wit,  five  hundred 
acres  of  land,  situate  in  said  county  of  Jef- 
ferson, and  within  the  township  and  range 
hereinbefore  mentioned,  under  cultivation, 
and  depending  on  the  waters  of  said  ditch, 
so  taken  from  said  Vasques  Fork,  and  capa- 
ble of  being  irrigated  and  supplied  by  water 
from  said  ditch,  and,  for  the  purpose  of  se- 
curing his  said  water  by  means  of  said  ditch 
for  the  irrigation  of  said  land,  said  plaintiff 
became  a  stockholder  in  said  company,  and 
with  the  agreement  and  understanding  with 
said  defendant  that  said  plaintiff  should 
have  sufficient  water  to  irrigate  the  said 
land  properly  during  the  irrigating  season, 
and  said  plaintiff  is  ready  and  willing,  and 
has  always  been  ready  and  willing,  to  pay. 
and  has  tendered  the  said  defendant  the 
compensation  required,  for  the  water,  to 
wit,  two  hundred  baches,  needed  by  said 
plaintiff  to  irrigate  his  said  land,  and  which 
said  defendant  could  have  supplied  but  for 
its  collusive,  unjust,  and  inequitable  dis- 
crimination in  the  distribution  of  said  water, 
and  its  collusive,  fraudulent,  and  improper 
management  of   its  said  business  in  the 
premises;  that  if  said  defendant  its  officers, 
servants,  and  employes,  would  carry  in  said 
ditch  a  quantity  of  water  equal  to  its  ca- 
pacity, and  would  properly  and  equitably 
distribute  the  waters  so  carried  in  said 
ditch,  said  plaintiff  might  have  sufficient 
water  to  irrigate  his  said  lands  during  the 
Irrigating  season;  that  said  plaintiff  became 
a  stockholder  in  said  company  long  prior  to 
numerous  stockholders  (at  present  unknown 
to  plaintiff,  but  who,  when  discovered,  plain- 
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tiff  prays  may  be  made  parties  hereto,  if 
necessary),  but  that  said  subsequent  stock- 
holders claim  the  right  under  and  by  virtue 
of  their  said  stock,  and  not  because  of  any 
prior  rights  over  said  plaintiff,  to  be  entitled 
to  take  and  use  the  waters  of  said  ditch, 
regardless  of  the  prior  rights,  appropria- 
tion, uses,  and  rights  of  said  plaintiff,  and 
said  defendant  has  heretofore  and  still  does 
accede  to  and  comply  with  the  demands  of 
said  subsequent  stockholders,  to  the  great 
damage  of  said  plaintiff;  that  said  defend- 
ant persists  in  apportioning  the  waters  of 
said  ditch  in  accordance  with  the  shares  cf 
stock  held  by  the  several  stockholders,  and 
not  in  accordance  with  the  necessities  of  the 
land  to  be  irrigated,  and  the  prior  rights  of 
the  parties  interested  therein,  and  that  could 
and  otherwise  would  be  irrigated  and  pup- 
plied  with  water  from  said  ditch;  that  suid 
plaintiff,  for  the  proper  irrigation  of  his  said 
land,  requires  at  least  two  hundred  inches 
of  water;  that  said  defendant,  being  able  to 
supply  said  plaintiff  with  said  two  hundred 
inches,  has  heretofore  refused  so  to  do  on  re- 
quest, pretending  that  other  and  subsequent 
stockholders  were,  by  reason  of  their  said 
stock,  entitled  to  take,  use,  and  appropriate 
the  waters  of  said  ditch  in  the  proportion 
of  forty  inches  to  each  share  of  stock,  and 
said  plaintiff  avers  that  to  so  apportion  said 
water  would  more  than  exceed  the  capacity 
of  said  ditch,  and  that  certain  of  said  stock- 
holders have  no  lands  whatever  to  be  or 
that  could  be  in  any  circumstances  supplied 
with  water  from  said  ditch  for  irrigation 
or  any  other  purpose;  that  said  plaintiff  has 
repeatedly  called  upon  certain  of  the  stock- 
holders, as  well  as  upon  the  trustees,  of  said 
company  defendant,  to  take  such  steps  as 
would  remedy  the  grievances  complained  of 
tierein,  but  that  said  stockholders  holding 
a  majority  of  said  stock  and  said  trustees 
have  hitherto  neglected  and  refused  to  do 
anything  whatsoever  to  remedy  the  griev- 
ances aforesaid;  that  said  defendant  has 
heretofore  and  at  all  times  colluslvely,  and 
contrary  to  equity  and  good  conscience,  dis- 
criminated between  the  parties  entitled  to 
water  from  said  ditch,  and  has  hitherto 
failed,  and  still  fails,  neglects,  and  refuses, 
to  properly  and  equitably  distribute  the 
waters  of  said  ditch,  and  to  supply  the  nec- 
essary quantity  to  said  plaintiff  and  other 
prior  approprlators,  purchasers,  and  users 
of  said  waters.  And  said  plaintiff  avers 
that,  without  the  intervention  of  this  honor- 
able court,  he  is  remediless  in  the  premises, 
and  the  grievances  aforesaid  will  be  con- 
tinued by  said  defendant  to  the  irreparable 
injury  and  damage  of  said  plaintiff;  that 
said  defendant  should  be  restrained  by  an 
order  of  this  honorable  court  from  supply- 
ing, or  attempting  to  supply,  water  to  said 
stockholders  apportioned  to  their  stock  re- 
gardless of  the  land  to  be,  and  which  would 
otherwise  be,  supplied  with  water  from  said 
ditch,  and  from  supplying  the  more  recent 
v.G9i\no.3— 22 


subscribers  to  said  stock  to  the  damage  of 
the  older  and  prior  users  and  approprlators 
of  the  waters  of  said  ditch."  Then  follows 
the  prayer  for  relief  by  way  of  Injunction. 
To  this  amended  complaint  the  defendant 
Interposed  a  demurrer,  on  the  grouuds  that 
the  same  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  that  it  is  un- 
certain and  insufficient,  in  that  it  fails  to 
state  with  sufficient  particularity  the  facts 
upon  which  the  plaintiff  relies  for  a  recov- 
ery; and  that  there  is  a  defect  of  parties 
defendant.  This  demurrer  was  sustained 
by  the  court  below,  and  plaintiff  brings  the 
case  here  upon  a  writ  of  error. 

L.  B.  France,  for  plaintiff  In  error.  C.  J. 
Hughes,  for  defendant  In  error. 

CAMPBELL,  J.  (after  stating  the  facts). 
The  grievance  of  which  the  plaintiff  com- 
plains, and  which  he  has  attempted  to  state 
in  his  complaint,  is  that  the  defendant  lias 
deprived  him  of  the  use  of  water  for  irrigat- 
ing his  lands,  to  which  water  he  asserts  a 
right  superior  to  that  possessed  by  the  de- 
fendant. In  order  to  entitle  him  to  the  relief 
sought,  his  pleading  must  show  that  he  has 
such  prior  right,  and  that  defendant  has  un- 
lawfully deprived  him  of  it.  The  pleader  has 
set  forth,  at  considerable  length,  what  he 
claims  to  be  the  facts  which  constitute  plain- 
tiff's priority,  but  he  has  not  done  so,  in  ac- 
cordance with  the  correct  rules  of  pleading. 
There  are  three  different  phases  in  which 
defendant's  alleged  priority  may  be  con- 
sidered. It  might  be  Inferred 'that  he  claims 
his  priority  by  virtue  of  an  appropriation 
made  long  before  the  construction  of  defend- 
ant's ditch,  which  he  never  surrendered  or 
conveyed  to  defendant,  and  which,  by  some 
arrangement  with  the  defendant,  was  to  be 
enjoyed  by  plaintiff  through  the  defendant's 
ditch.  It  may  be  inferred  that  the  right 
claimed  originated  as  the  result  of  a  contract 
entered  Into  between  the  plaintiff  and  de- 
fendant at  the  time  of  the  construction  of 
the  defendant's  ditch,  whereby  the  plaintiff 
surrendered  and  conveyed  to  the  defendant 
the  prior  right  theretofore  possessed  by  him, 
and  in  lieu  thereof  defendant  agreed  to  sup- 
ply him  with  the  200  Inches  of  water  before 
it  supplied  Its  other  stockholders.  Another 
Inference  that  might  be  drawn  Is  that  plain- 
tiff claimed  his  priority  over  the  other  stock- 
holders of  the  defendant  company  because 
his  purchase  of  stock  from  the  defendant 
company  was  prior  In  time  to  the  purchase 
of  stock  by  the  others.  These  inferences, 
however,  do  not  enable  us  to  reach  any  con- 
clusion as  to  what  the  plaintiff's  contention 
is.  It  may  be  said  that  it  was  unnecessary 
for  plaintiff  to  state  how,  or  of  whom,  he  ac- 
quired his  superior  right;  but  that.  If  his 
right  Is  paramount,  It  Is  Immaterial  to  the 
defendant  when,  or  how,  or  from  whom  the 
same  was  obtained.  Counsel  for  the  plain- 
tiff, however,  evidently  assumed  that  It  was 
proper  to  do  so,  as  the  pleading  sufficiently 
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manifests,  and,  when  such  an  attempt  is 
made,  it  should  be  properly  carried  out 
Plaintiff  should  not  state  his  cause  of  action 
in  terms  so  uncertain  that  defendant  can 
only  guess  which  of  these  three  inferences 
it  must  select  as  the  one  upon  which  plain- 
tiff relies.  Especially  Is  the  defendant  en* 
titled  to  have  this  uncertainty  removed  when 
we  oonsider  the  ground  of  the  demurrer  that 
there  is  a  defect  of  parties  defendant.  As 
the  complaint  is  now  framed,  it  Is  impossible 
to  say  whether  or  not  this  objection  is  well 
taken.  If  plaintiff  relies  upon  a  superior 
right,  which  the  law  implies  merely  from  his 
prior  purchase  of  stock,  then  it  may  be  pos- 
sible that  the  plaintiff  should  make  the  other 
stockholders  parties  to  the  action,  or  that 
the  court,  of  its  own  motion,  would  order 
them  to  be  made  defendants,  as  their  rights 
might  be  directly  affected.  The  allegations 
of  negligence  and  unjust  discrimination,  and 
the  allegations  in  relation  to  the  inequitable 
conduct  of  the  defendant  in  depriving  the 
plaintiff  of  the  water  which  he  claims,  as 
well  as  the  allegations  attempting  to  set  up 
plaintiff's  priority,  are  too  indefinite  to  call 
for  an  answer.  The  facts  which  constitute 
the  things  which  are  essential  to  the  exist- 
ence of  the  rights  claimed  by  plaintiff  should 
be  concisely  set  forth  in  the  complaint  So 
far  as  there  is  an  attempt  to  state  them  at 
all,  these  essential  elements  are  alleged 
merely  as  conclusions  of  law.  The  opinions 
of  the  three  justices  in  the  case  of  Railroad 
Co.  v.  Southworth,  13  Colo.  111.  21  Pac.  1028, 
upon  the  questions  of  pleading  determined 
therein,  are  authority  for  holding  this  com- 
plaint bad  on  demurrer.  Brevity  In  plead- 
ings is  highly  commendable,  and  will  be  en« 
couraged  in  every  legitimate  way  by  this 
court;  but  brevity  cannot  be  allowed  at  the 
sacrifice  of  a  logical,  complete  statement  of 
the  ultimate  facts,  "In  ordinary  and  concise 
language,  without  unnecessary  repetition." 
When  all  these  facts  are  properly  pleaded, 
it  will  be  time  to  call  upon  this  court  for  a 
construction  of  the  so-called  prorating  ir- 
rigating statutes,  and  for  a  ruling  as  to 
whether  there  Is  a  defect  of  parties  defend- 
ant The  demurrer  to  the  amended  com- 
plaint was  properly  sustained,  and  the  judg- 
ment of  the  court  below  is  affirmed.  Af- 
firmed. 


(10  Colo.  498) 

REID  et  al.  v.  SULLIVAN.i 

(Supreme  Court  of  Colorado.    Dec.  22,  1895.) 

Claims  against  Decedent's  Estate  —  Foreclo- 
sure or  Mortgage—  Presentation  or  Claim 
—Allowance  bt  Court. 

1.  Under  Mills'  Ann.  St  5  4780,  providing 
that  all  "demands"  against  a  decedent  a  estate, 
not  presented  within  one  year  after  notice,  shall 
be  barred,  the  failure  to  present  within  such 
time  a  claim  secured  by  a  mortgage  on  land 
does  not  bar  the  mortgagee's  right  to  subject  the 
land  to  the  payment  of  the  claim. 

i  Rehearing  denied  February  8,  1895. 


2.  Under  Mills'  Ann.  St.  8  4783,  providing 
that  a  creditor  of  a  decedent's  estate  whose 
claim  is  secured  by  a  mortgage  shall  not  be  al- 
lowed to  foreclose  the  mortgage  within  a  year 
from  decedent's  death,  unless  by  permission  of 
the  court,  and  "in  no  event"  unless  his  claim 
has  been  allowed  by  the  court,  the  allowance  of 
the  claim  is  a  prerequisite  to  the  mortgagee's 
right  to  foreclose  at  any  time. 

Appeal  from  district  court,  La  Plata  coun- 
ty. 

Action  by  Dennis  Sullivan  against  Eliza- 
beth G.  Reld  and  others  to  obtain  an  order 
of  sale  of  real  estate  under  the  terms  of  a 
trust  deed  securing  promissory  notes.  From 
a  judgment,  for  plaintiff,  defendants  appeal. 
Reversed. 

John  Reld  In  his  lifetime  executed  certain 
promissory  notes,  securing  the  same  by 
deeds  of  trust  upon  real  estate.  Afterwards 
Reld  died,  leaving  such  notes  unpaid,  and 
also  unsecured  debts  aggregating  a  large 
amonnt  Letters  of  administration  upon 
Reid's  estate  were  duly  issued,  but  the  se- 
cured notes  were  not  presented  to  the  coun- 
ty court  for  allowance  prior  to  the  institu- 
tion of  the  present  action,  or  at  all.  An  ef- 
fort was,  however,  made  to  sell  under  the 
powers  conferred  by  the  deeds  of  trust  but 
the  sales  were  enjoined  by  the  county  court 
at  the  suit  of  certain  of  the  unsecured  cred- 
itors. Upon  final  hearing,  this  injunction 
was  made  perpetual,  and  the  case  was  there- 
upon taken  by  appeal  to  the  court  of  appeals, 
where  it  was  still  pending  and  undetermined 
at  the  time  of  the  trial  of  the  present  case 
In  the  district  court  Sullivan,  the  holder  of 
the  secured  notes,  brought  this  action  In  the 
district  court  for  the  purpose  of  obtaining 
an  order  of  sale  subjecting  the  real  estate 
covered  by  the  deed  of  trust  to  the  Hens  of 
the  trust  deeds.  In  the  district  court  Judg- 
ment was  entered  in  his  favor,  and  the  ad- 
ministrators bring  the  case  here  upon  ap- 
peal. The  following  statutes  of  this  state 
are  relied  upon  in  argument: 

"All  demands  against  the  estate  of  any 
testator  or  Intestate  shall  be  divided  into 
classes  in  manner  following,  to  wit:  First 
All  funeral  and  other  expenses  attending  the 
last  sickness  shall  compose  the  first  class. 
Second.  All  expenses  of  proving  the  will 
and  taking  out  letters  testamentary  or  of 
administration  and  settlement  of  the  estate, 
and  the  physician's  bill  In  the  last  illness 
of  the  deceased,  shall  compose  the  second 
class.  Third.  Where  any  executor,  adminis- 
trator or  guardian  has  received  money,  as 
such,  his  executor  or  administrator  shall 
pay  out  of  his  estate  the  amount  thus  re- 
ceived and  not  accounted  for,  which  shall 
compose  the  third  class.  Fourth.  All  other 
debts  and  demands  of  whatsoever  kind, 
without  regard  to  quality  or  dignity,  which 
shall  be  exhibited  within  one  year  from  the 
granting  of  letters,  as  aforesaid,  shall  com- 
pose the  fourth  class;  *  •  •  and  all  de- 
mands not  exhibited  within  one  year,  as 
aforesaid,  shall  be  forever  barred,  unless 
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such  creditor  shall  find  other  estate  of  the 
deceased  not  Inventoried  or  accounted  for 
by  the  executor  or  administrator;  In  which 
case  his  claim  shall  be  paid  pro  rata  out  of 
such  subsequently  discovered  estate,  saving, 
however,  to  femes  covert,  persons  of  un- 
sound mind,  or  imprisoned,  or  beyond  seas, 
the  term  of  oqe  year  after  their  respective 
disabilities  be  removed,  to  exhibit  their 
claim."    Mills'  Ann.  St  §  4780. 

"Creditors  of  any  estate  whose  debts  are 
secured  by  mortgage  or  deed  of  trust  on  real 
estate,  shall  not  be  allowed  to  foreclose  such 
mortgage  or  deed  of  trust  within  one  year 
from  the  death  of  the  testator  or  intestate, 
unless  by  the  permission  of  the  county  court 
having  charge  of  the  estate,  and  not  until 
their  debts  or  claims  have  been  allowed  by 
such  court"    Acts  1885,  p.  395,  §  8. 

"Creditors  of  any  estate  whose  debts  or 
claims  are  secured  by  mortgage  or  deed  of 
trust  on  real  estate,  or  by  chattel  mortgage  or 
other  security,  on  personal  property,  shall  not 
be  allowed  to  foreclose  such  mortgage,  deed 
of  trust,  chattel  mortgage  or  other  security, 
within  one  year  from  the  death  of  the  testa- 
tor or  intestate,  unless  by  the  permission  of 
the  county  court  having  charge  of  the  estate, 
and  in  no  event  until  their  debts  or  claims 
have  been  first  proved  and  allowed  by  such 
court;  provided,  that  the  lien  of  any  such 
creditor  having  security  upon  personal  prop- 
erty, as  aforesaid,  shall  not  be  Impaired  by 
such  suspension  of  his  remedy."  Mills'  Ann. 
St  §  4783. 

Russell  &  Hitter,  H.  N.  Hawkins,  and 
Thomas  M.  Patterson,  for  appellants.  Wells, 
Taylor  &  Taylor,  for  appellee.  B.  D.  Thomp- 
son, amicus  curiae. 

HAYT,  C.  J.  (after  stating  the  facts).  This 
record  presents  an  important  question,  viz.: 
Under  Colorado  statutes  may  creditors, 
whose  claims  are  secured  by  deeds  of  trust 
upon  real  estate  of  the  debtor,  foreclose,  aft- 
er the  death  of  the  debtor,  before  such 
claims  are  allowed  against  the  estate  in  the 
coarse  of  administration  ?  Following  the  or- 
der of  argument  pursued  by  counsel,  we  will 
first  consider  the  general  statute  of  nonclaims 
of  this  state.  Mills'  Ann.  St  §  4780.  Appel- 
lants contend  that,  under  the  fourth  sub- 
division of  the  act  appellee's  claim  is  abso- 
lutely barred.  The  language  of  the  section 
is:  "All  other  debts  and  demands  of  what- 
soever kind  without  regard  to  quality  or  dig- 
nity, which  shall  be  exhibited  within  one 
year  from  the  granting  of  letters,  as  afore- 
said, shall  compose  the  fourth  class;  *  *  * 
and  all  demands  not  exhibited  within  one 
year,  as  aforesaid,  shall  be  forever  barred, 
unless  such  creditor  shall  find  other  estate  of 
the  deceased  not  inventoried,"  etc.  This  or 
similar  statutes  have  been  repeatedly  before 
the  courts  of  other  states  for  construction. 
Able  opinions  In  support  of  appellants'  con- 
tention have  been  written  by  the  courts  of 


last  resort  In  the  states  of  Texas,  California, 
and  Florida.  See  Graham  v.  Vining,  1  Tex. 
639,  2  Tex.  433;  Duty  v.  Graham,  12  Tex. 
427;  Ellisseu  v.  Halleck,  6  Cal.  386;  Ellis  v. 
Polhemus,  27  Cal.  350;  Sichel  v.  Carillo,  42 
CaL  493;  FItte  v.  Shipley,  46  Cal.  154;  Harp 
v.  Calahan,  Id.  222;  Verdier  v.  Roach  (Cal.) 
31  Pac.  554;  Bush  v.  Adams,  22  Fla.  177.  But 
outside  of  the  states  mentioned  a  contrary 
rule  prevails.  See  Allen  v.  Moer,  16  Iowa, 
307;  Willard  v.  Van  Leeuwen,  56  Mich.  15, 
22  N.  W.  185;  Simms  v.  Richardson,  32  Ark. 
297;  Allen  v.  Smith,  29  Ark.  74;  Smith  v. 
Gillam,  80  Ala.  290:  Seaininon  v.  Ward,  1 
Wash.  St  179,  23  Pac.  439;  Beed  v.  Miller, 
1  Wash.  St.  426,  25  Pac.  334;  Edgerton  v. 
Schneider,  26  Wis.  385;  M'ller  v.  Helm,  2 
Smedes  &  M.  687;  Bank  v.  Doe,  19  Vt  463; 
Dodge  v.  Mack,  22  111.  93.  See,  also,  Judy  v. 
Kelley,  11  111.  211;  Mulvey  v.  Johnson,  90 
HI.  457;  Woerner,  Adm'n,  p.  860,  861,  §  409. 
The  arguments  controlling  in  those  jurisdic- 
tions in  which  it  has  been  held  that  claims 
secured  by  mortgage  or  deed  of  "trust  upon 
real  estate  are  not  within  the  general  lan- 
guage of  the  statutes  of  nonclaims  are  that 
such  claims  cannot,  In  any  just  sense,  be 
considered  as  claims  against  the  estate,  but 
that  the  right  to  subject  specific  property  to 
the  claim  arises  from  the  contract  of  the 
debtor,  whereby  he  has  during  life  set  aside 
certain  property  for  its  payment  and  that 
such  property  does  not  belong  to  the  estate, 
and  that  the  instrument,  being  of  record,  Is 
notice  to  all  the  world  of  the  contract  In 
the  states  of  Texas,  California,  and  Florida, 
where  the  exceptional  doctrine  prevails,  and 
such  secured  claims  are  held  to  be  within 
the  general  statutes  of  nonclaims,  it  has  been 
thought  that  the  language  of  the  statutes, 
whether  the  word  "claims,"  "debts,"  or  "de- 
mands" is  used,  is  sufficiently  comprehensive 
to  Include  every  species  of  charge  against 
the  estate,  whether  recorded  or  unrecorded. 
In  those  states  the  question  has  usually  aris- 
en upon  mortgages,  and  in  a  number  of  in- 
stances much  weight  has  been  given  to  the 
fact  that  In  the  particular  jurisdiction  a 
mortgage  on  real  estate  did  not  convey  the 
legal  title  to  the  mortgagee.  This  reason 
does  not  exist  in  this  state,  where  the  securi- 
ty, as  in  this  case,  is  by  deed  of  trust  as 
such  an  instrument  conveys  the  legal  title 
to  the  trustee.  Stephens  v.  Clay,  17  Colo. 
489,  30  Pac.  43.  Although  in  the  state  of 
California  the  statute  of  nonclaims  has  been 
held  to  embrace  claims  secured  upon  real  es- 
tate, In  the  case  of  Whltmore  v.  Savings 
Union,  50  Cal.  145,  the  failure  to  present  a 
claim  secured  by  deed  of  trust  within  the 
time  fixed  by  the  statute  was  held  not  to 
extinguish  the  debt,  and  a  majority  of  the 
court  expressly  refused  to  compel  the  credit- 
or to  deliver  up  his  securities,  Justices  Crock- 
ett and  McKinstry  dissenting.  Mr.  Justice 
Crockett  in  his  dissenting  opinion,  claims 
that  the  conclusion  reached  by  the  majority 
is  inconsistent  with  the  previous  decisions  of 
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the  court,  requiring  the  presentation  of  all 
claims,  and  we  think  the  decision  In  the 
Whitmore  Case  weakens  the  force  of  such 
previous  opinions  as  precedents.  Our  stat- 
ute }s  like  the  statute  of  the  state  of  Illinois, 
and  was  evidently  taken  from  that  state,  and 
with  the  statute  we  took  the  construction 
theretofore  given  It  in  that  state,  to  the  effect 
that  it  did  not  apply  to  secured  claims.  Dodge 
v.  Mack,  supra.  While  counsel  are  correct 
In  the  statement  that  In  adopting  the  statute 
we  adopted  only  the  construction  that  had 
at  the  time  given  to  it  by  the  Illinois  court, 
they  are  In  error  in  assuming  that  the  stat- 
ute had  not  been  construed  previous  to  the 
.time  at  which  it  was  transplanted  to  this 
jurisdiction.  The  decision  in  the  Dodge- 
Mack  Case,  supra,  was  rendered  In  the  year 
1859.  In  that  case  it  Is  expressly  held  that 
If  an  execution  is  delivered  to  the  sheriff 
during  the  life  of  the  execution  debtor,  and 
such  debtor  dies  before  a  levy  has  been 
made,  the  officers  may  proceed  to  levy  and 
sell,  notwithstanding  the  statute.  After 
quoting  the  section  under  consideration,  the 
court  says:  "Thus  itwill  be  seen  that,  wheth- 
er a  debt  be  due  by  judgment,  bond,  or  sim- 
ple contract,  if  resort  is  had  to  the  mode 
prescribed  by  this  statute  for  its  payment 
no  preference  is  given.  Yet  that  there  are 
cases  where  the  debt  may  be  collected  with- 
out filing  the  claim,  and  sharing  in  the  dis- 
tribution of  the  assets,  Is  undoubtedly  true; 
as  whore  the  creditor  holds  a  mortgage  on 
property  of  deceased,  or  where  property  has 
been  pledged  to  secure  the  payment  of  the 
debt,  or  where  there  has  been  a  recovery  and 
an  execution  issued  and  levied  in  the  life- 
time of  the  deceased.  In  each  of  these  cases 
the  property  thus  bound  may  be  sold  after 
the  debtor's  decease,  In  satisfaction  of  the 
debt.  In  each  of  these  cases  the  creditor  has 
acquired  a  Hen,  and  the  specific  property  has 
been  appropriated  either  by  the  debtor,  or 
by  the  law,  for  Its  satisfaction,  and  the 
death  of  the  debtor  can  In  no  wise  affect  the 
rights  of  the  creditor." 

Although  the  precise  question  has  not 
heretofore  been  passed  upon  by  this  court, 
the  statute  under  consideration  was  adopt- 
ed early  in  the  60's,  and  the  decisions  of  the 
Illinois  court  thereon  have  been  accepted 
and  acted  upon  without  question  for  many 
years.  Title  to  property  worth  many  mil- 
lions of  dollars  has  been  passed  upon  the 
supposition  that  the  statute  did  not  affect 
secured  claims.  We  would  not,  therefore, 
be  justified  in  setting  aside,  for  any  but  the 
most  cogent  reasons,  a  construction  that  has 
so  long  been  followed  and  so  generally  ac- 
quiesced In.  Moreover,  while  there  is  some 
conflict  in  the  cases,  as  we  have  shown, 
the  decided  weight  of  authority  Is  In  favor 
of  the  conclusion  that  the  general  statute 
does  not  apply  to  claims  secured  by  mort- 
gages or  deeds  of  trust,  where  the  creditor 
relies  solely  upon  the  property  covered  by 
his  lien,  and  relinquishes  all  claim  against 


the  general  assets  of  his  deceased  debtor. 
For  the  reasons  stated,  we  are  of  the  opin- 
ion that  section  4780  does  not  apply  to 
claims  secured  by  deed  of  trust  upon  real 
estate.  This  brings  us  to  a  consideration 
of  the  acts  of  1883  and  1889.  Section  8  of 
the  former  relates  expressly  to  mortgages 
and  deeds  of  trust  on  real  estate.  It  pro- 
vides that  "creditors  of  any  estate  whose 
debts  are  seemed  by  mortgage  or  deed  of 
trust  on  real  estate  shall  not  be  allowed  to 
foreclose  *  *  *  within  one  year,  *  •  * 
unless  *  by  the  permission  of  the  county 
court,  *  *  •  and  not  until  their  debts 
,  or  claims  have  been  allowed  by  such  court.'* 
In  the  year  1889  this  statute  was  amended 
and  extended  to  claims  secured  by  chattel 
mortgage,  and  the  words  "and  not  until" 
were  changed  so  that  the  statute  reads  "In 
no  event  until,"  and  a  proviso  was  also 
added  to  the  effect  that  the  Hen  of  such 
creditor  upon  personal  property  shall  not  be 
impaired  by  such  suspension  of  the  remedy. 
It  is  contended  that  the  language,  "and  in 
no  event  until  their  debts  or  claims  have 
been  first  proved  and  aUowed  by  such 
court,"  is  referable  only  to  the  preceding 
clause,  which  provides  for  the  foreclosure 
within  one  year,  by  permission,  etc.  The 
intent,  it  is  said,  Is  to  permit  the  foreclosure 
within  the  year,  in  the  discretion  of  the 
court,  provided  the  claim  is  first  allowed, 
no  allowance  being  necessary  to  foreclosure 
after  the  year.  But  this  construction  does 
violence  to  the  language  of  the  act,  which 
reads  that  creditors  shall  not  be  aUowed  to 
foreclose  within  one  year,  etc.,  and  (not)  in 
no  event  until  their  debts  or  claims  have 
been  allowed.  We  know  of  no  reason  why 
presentation  and  allowance  should  be  re- 
quired, as  a  condition  precedent  to  fore- 
closure within  one  year,  that  does  not  apply 
with  greater  force  to  foreclosures  after  that 
time.  The  statute  would  be  unavailing  as 
a  protection  to  the  estate,  If  foreclosures 
could  be  taken  after  one  year  without  prov- 
ing the  claim,  as  with  the  lapse  of  time  the 
opportunities  for  fraud  would  be  Increased, 
rather  than  diminished.  It  is  the  foreclo- 
sure, in  the  absence  of  proof  and  allowance 
of  the  claim,  that  is  prohibited.  The  reason 
for  this  Is  obvious.  Experience  has  shown 
that  foreclosure  proceedings  are  sometimes 
attempted  when  the  claim  had  been  fully  or 
In  part  paid,  and  the  courts  In  the  states  of 
Texas,  California,  and  Florida  have  In  vigor- 
ous language  pointed  out  the  necessity  for 
protecting  estates  from  summary  proceed- 
ings by  foreclosure,  without  requiring  the 
claimant  to  first  establish  his  claim  to  the 
satisfaction  of  the  court' charged  with  the 
administration  of  the  estate,  and  without  giv- 
ing the  representatives  of  the  deceased  an 
opportunity  for  a  judicial  Investigation  in  ad- 
vance. Two  conditions  are  imposed  by  the 
act,  viz.:  (1)  The  time  at  which  a  foreclo- 
sure may  be  had  is  postponed  for  one  year 
from  the  death  of  the  testator  or  intestate* 
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unless  permission  to  foreclose  at  an  earlier 
date  be  obtained  from  the  county  court.  (2) 
As  a  condition  precedent  to  foreclosure,  the 
debt  or  claim  secured  must  be  first  proved 
and  allowed  by  such  court.  Whatever  doubt 
might  otherwise  exist  with  reference  to  the 
law  upon  the  question  is  set  at  rest  by  the 
plain  language  of  the  acts.  The  statute  is 
decisive  of  this  appeal,  as  It  is  admitted  by 
the  pleadings  that  the  notes  which  form  the 
basis  of  the  suit  were  never  allowed  or  pre- 
sented to  the  county  court.  It  is  not  neces- 
sary In  this  case  to  determine  the  time  with- 
in which  such  claims  must  be  presented.  It 
has  been  argued  that  the  presentation  pro- 
vided for  must  be  made  within  a  year  after 
the  death  of  the  testator  or  intestate,  and 
also  that  it  may  be  made  at  any  time  before 
the  estate  has  been  Anally  administered;  but, 
as  the  claims  relied  upon  in  this  case  have 
never  at  any  time  been  presented  to  the 
county  court  for  allowance,  it  is  unnecessary 
to  determine  this  question  in  this  case,  and 
we  think  it  would  be  Improper  to  do  so,  par- 
ticularly as  other  cases  are  pending  In  which 
the  question  of  time  of  presentation  is  neces- 
sary to  a  decision.  If  we  at  this  time  should 
go  beyond  the  case  presented  by  the  record, 
our  conclusion  upon  other  matters  ought  not 
to  control  In  a  subsequent  case,  and  we  do 
not  feel  at  liberty  to  undertake  the  decision 
of  a  question  of  such  vast  Importance,  affect- 
ing, as  it  does,  large  property  rights  and 
many  claimants,  until  a  case  Is  reached  di- 
rectly Involving  the  precise  point  In  this 
case  the  decree  of  the  district  court  is  errone- 
ous, for  the  reason  that  the  claim  had  not 
been  allowed  by  the  county  court.  The 
judgment  will  accordingly  be  reversed,  and 
the  cause  remanded.  Reversed. 


(20  Colo.  489) 

PEOPLE  v.  RAIMS. 

(Supreme  Court  of  Colorado.    Jan.  21,  1895.) 

Salb  op  Liquor— Regulation  bt  Town— Exclu- 
sion of  County  Jurisdiction— Evidence 
— Proceedings  op  Town  Board. 

1.  Mills'  Ann.  St.  §  4403,  subd.  18,  gives  to 
an  incorporated  town  the  exclusive  right  to  li- 
cense or  prohibit  the  sale  of  liquor  within  one 
milo  beyond  its  boundaries.  Mills'  Ann.  St.  c. 
76,  gives  a  general  authority  to  the  boards  of 
county  commissioners  to  grant  licenses  for  the 
sale  of  liquor.  Held,  that  the  fact  that  a  coun- 
ty license  was  issued  to  one  selling  liquor  with- 
in a  mile  of  an  incorporated  town  did  not  ex- 
empt him  from  the  operation  of  an  ordinance 
of  the  town  thereafter  passed,  requiring  a  li- 
<-ense  to  be  paid  by  those  selling  liquor  within 
that  distance  of  the  town. 

2.  One  who  acquired  no  rights  between  the 
time  of  the  making  up  of  the  original  record  of 
proceedings  of  the  town  board  and  the  making 
up  of  a  supplemental  record  is  not  injured  by 
the  introduction  of  the  latter  in  evidence. 

Error  to  county  court,  Arapahoe  county. 

Dominic  Raims,  convicted  In  a  police  court 
of  violation  of  a  city  ordinance,  appealed 
to  the  county  court,  and  from  a  judgment 
therein,  discharging  defendant,  the  state 
brings  error.  Reversed. 


Charles  W.  Everett,  for  the  State. 

CAMPRELL,  J.  This  is  an  action  against 
the  defendant,  Dominic  Raims,  charging  him 
with  the  violation  of  an  ordinance  of  the 
town  of  Elyria  regulating  the  sale  of  liquor. 
In  the  police  magistrate's  court,  where  this 
action  was  originally  brought,  a  fine  was 
assessed  against  the  defendant.  From  that 
judgment  the  defendant  appealed  to  the 
county  court,  where  a  trial  was  had  by  the 
court  without  a  jury,  and  the  defendant  was 
discharged.  The  plaintiff  brings  the  case 
here  upon  writ  of  error. 

There  being  no  appearance  for  the  defend- 
ant in  error,  we  must  look  to  the  record, 
and  to  the  argument  of  plaintiff  in  error,  to 
ascertain  the  grounds  upon  which  the  court 
based  its  judgment  of  dismissal.  There  are 
no  disputed  questions  of  fact.  The  evidence 
is  in  the  form  of  an  agreed 1  statement  of 
facts,  the  ordinance  book  and  the  record 
book  of  the  town,  the  supplemental  record  of 
the  board  of  trustees  as  to  certain  correc- 
tions and  amendments  of  the  record  of  the 
proceedings  of  the  board  when  the  ordinance 
was  passed,  setting  forth  what  took  place  at 
that  time,  and  oral  testimony  by  the  mayor 
and  clerk  of  the  town  as  to  the  manner  of 
the  passage  of  the  ordinance.  From  this 
evidence  It  appears  that  the  place  of  busi- 
ness of  the  defendant  is  within  the  limits  of 
Arapahoe  county,  and  not  within  any  incor- 
porated city  or  town.  It  Is  within  one  mile 
of  the  outer  boundaries  of  the  town  of  Ely- 
ria, and,  as  to  location,  sustains  the  same 
relation  to  the  town  of  Argo.  Roth  of  these 
towns  are  incorporated  under  the  general  in- 
corporation laws  of  the  state,— Elyria,  on  the 
1st  day  of  August,  1890;  Argo,  at  an  earlier 
date.  The  boundaries  of  these  towns  are  not 
contiguous,  though  evidently  It  was  contend- 
ed in  the  court  below  that,  inasmuch  as  de- 
fendant's place  of  business  was  within  one 
mile  of  the  limits  of  each  town,  the  bound- 
aries of  the  two  towns  "adjoined,"  In  the 
sense  of  the  word  as  employed  in  the  stat- 
ute. Prior  to  the  incorporation  of  the  town 
of  Elyria,  the  defendant  was  engaged  in  sell- 
ing liquor  at  his  place  of  business  in  quan- 
tities less  than  one  quart;  and  on  the  4th 
day  of  August,  1890,  he  applied  to  the  board 
of  commissioners  of  Arapahoe  county  for  a 
liquor  license,  paid  the  fee  exacted,  and  there- 
after received  such  license  from  the  county, 
granting  him  permission  to  sell  for  a  period 
of  one  year.  On  the  17th  day  of  February, 
1891,  the  board  of  trustees  of  the  town  of 
Elyria  passed  an  ordinance,  section  2  of 
which  prohibited  the  sale  of  liquor  within 
the  limits  of  the  town,  and  within  one  mile 
beyond  the  outer  boundaries  thereof,  unless 
the  dealer  secured  from  the  town  a  license 
therefor.  Other  sections  of  this  ordinance 
provide  a  penalty  for  the  violation  of  section 
2,  and  there  are  other  sections  for  carrying 
into  effect  the  provisions  of  the  ordinance. 
The  defendant  never  had  a  license  from 
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either  Elyria  or  Argo  to  sell  liquor  at  his 
place  of  business,  and  he  admits  that  he 
was  selling  liquor  thereat  on  the  7th  day  of 
May,  1891,  as  charged  In  the  complaint  filed 
In  the  office  of  the  police  magistrate.  The 
regularity  of  the  proceedings  before  the  po- 
lice magistrate's  court  is  conceded,  but  the 
validity  of  the  ordinance  is  attacked  on  the 
ground  that  the  yeas  and  nays  were  not 
called  when  the  ordinance  was  on  its  pas- 
sage, and  that  the  vote  thereon  was  not  re- 
corded as  our  statute  requires.  The  oral  tes- 
timony and  the  supplemental  record  of  July 
18,  1891,  if  they  are  to  be  considered  at  all, 
show  conclusively  that  strict  compliance  was 
had  with  the  statute.  The  questions  Involv- 
ed here  are:  First  Has  the  town  of  Elyria 
authority,  under  the  statute  enumerating  the 
powers  of  municipal  corporations,  to  enact 
an  ordinance  regulating  the  sale  of  liquor  be- 
yond the  outer  boundaries  of  the  town,  and 
within  one  mile  of  its  limits?  Second.  Was 
the  county  license  Issued  to  the  defendant  a 
protection  to  him  against  the  proceedings  in- 
stituted against  him  by  the  town  authorities 
of  Elyria?  Third.  Is  the  record  of  the  pro- 
ceedings of  the  board  of  trustees  of  the 
town  of  Elyria  at  the  date  of  the  passage  of 
such  ordinance  sufficient  to  establish  its  va- 
lidity? If  not,  is  oral  evidence  permissible 
to  show  compliance  on  the  part  of  the  board 
of  trustees  with  section  4445,  Mills'  Ann.  St 
(Gen.  St.  8  3324),  which  requires  that  the 
yeas  and  nays  shall  be  called  and  recorded 
on  the  passage  or  adoption  of  every  ordi- 
nance? 

The  first  two  questions  may  be  considered 
together.  The  statutes  under  which  this  or- 
dinance was  passed,  in  so  far  as  the  same 
are  pertinent  here,  are  as  follows:  "The 
board  of  trustees  of  every  incorporated  town 
shall  have  exclusive  authority  to  license  sa- 
loons, groceries,  and  all  places  wherein  spir- 
ituous, vinous,  malt  or  other  intoxicating 
liquors  are  sold."  Section  2833  Mills*  Ann. 
St  (Gen.  St  §  2106).  Section  4403,  subd.  18, 
Mills'  Ann.  St.  (Gen.  St  §  3312),  among  other 
things,  gives  to  an  Incorporated  town  "the 
exclusive  right  to  license,  regulate  or  pro- 
hibit the  selling  or  giving  away  of  any  in- 
toxicating, malt,  vinous,  mixed  or  fermented 
liquor  within  the  limits  of  the  town,  or 
within  one  mile  beyond  the  outer  boundaries 
thereof,  except  where  the  boundaries  of  two 
towns  adjoin."  No  authority  need  be  cited 
to  the  effect  that  the  regulation  of  the  liquor 
traffic  is  purely  a  legislative  power,  and  that 
it  is  also  clearly  within  the  power  of  the  leg- 
islature to  delegate  to  the  municipal  au- 
thorities the  power  to  regulate,  license,  or 
prohibit  the  sale  of  liquors  within  their  own 
limits.  We  are  aware  of  no  rule  that  re- 
quires the  legislature,  In  Its  grant  to  towns 
of  the  authority  to  regulate  this  traffic,  to 
confine  the  exercise  of  such  power  to  the 
limits  of  the  towns  themselves.  On  the  con- 
trary, it  is  within  the  power  of  the  legisla- 
ture, in  delegation  of  such  authority,  to  pro- 


vide that  not  only  the  territory  Included  within 
the  limits  of  the  towns,  but  also  territory  with- 
in certain  designated  distances  beyond  the 
outer  boundaries  thereof,  shall  come  under  the 
operation  of  such  granted  power.  Chicago 
Packing,  etc,  Co.  v.  City  of  Chicago,  88  llh 
221.  In  chapter  76,  Mills'  Ann.  St,  Is  found 
the  general  authority  of  the  board  of  county 
commissioners  to  grant  licenses  for  the  sale 
of  liquor.  The  defendant  admits  that  he  was 
selling  liquor  at  his  place  of  business  In  May, 
1891,  but  says  that  his  license  from  the  coun- 
ty of  Arapahoe,  granted  in  the  month  of  Au- 
gust, 1890,  to  sell  for  one  year  thereafter,  1b  a 
good  defense  to  this  action  of  the  town  of  Ely- 
ria. The  argument  is  that  the  county  of  Arap- 
ahoe is  given  the  authority  by  the  statute  to 
regulate  the  sale  of  liquor  within  the  county. 
After  Elyria  was  incorporated  as  a  town,  and 
before  it  exercised  its  power  to  pass  an  or- 
dinance assuming  to  regulate  the  sale  of 
liquor  within  the  disputed  territory,  the  de- 
fendant obtained  a  license  from  Arapahoe 
county  to  sell  for  the  period  of  one  year. 
During  such  period  this  license  was  all  the 
authority  that  defendant  required  for  con- 
ducting his  business,  because  the  statutes  of 
the  state  having  given  Arapahoe  county  con- 
trol over  the  liquor  traffic  within  its  territory, 
and  like  authority  to  the  town  of  Elyria,  the 
county  having  first  exercised  such  control, 
and  granted  to  defendant  the  right  to  sell, 
the  authority  of  the  town  was  suspended 
during  the  life  of  the  license.  The  reply  to 
this  argument  Is  that  the  very  words  of  the 
statute  give  to  the  town  exclusive  authority 
to  license  all  places  wherein  liquors  are  sold 
within  this  disputed  territory.  This  court 
has  repeatedly  held,  In  effect  that  the  stat- 
ute means  what  it  says,  and  that  the  juris- 
diction of  the  town  is  exclusive  of  that  as- 
sumed by  the  county.  Huffsmith  v.  People, 
8  Colo.  175,  6  Pac.  157;  Rogers  v.  People,  9 
Colo.  450, 12  Pac.  843.  But  If  this  conclusion 
were  wrong,  another  and  satisfactory  reply 
Is  that  even  though  the  authority  of  the  town 
Is  not  exclusive,  still,  as  defendant's  counsel 
would  concede,  the  legislature  has  given  both 
to  the  county  and  to  the  town  authority  to 
regulate  such  traffic  at  the  place  In  contro- 
versy. The  license  is  not  a  contract  As 
this  court  and  other  courts  have  often  held, 
"A  license  confers  the  right  to  do  that  which, 
without  the  license,  would  be  unlawful." 
The  legislature,  having  the  right  absolutely 
to  prohibit  such  sales  as  defendant  was  mak- 
ing, has  also  the  right  to  confer,  and  did 
confer,  upon  the  county  and  upon  the  town, 
the  same  power  of  prohibition.  When,  how- 
ever, it  provided  for  a  license  of  this  class 
of  traffic,  It  had  the  power  to  require  that  de- 
fendant should  procure  such  license  both 
from  the  county  and  from  the  town.  So, 
whether  we  hold  that  the  authority  of  Elyria 
is  exclusive  of  Arapahoe  county,  or  that  they 
had  concurrent  jurisdiction,  the  same  con- 
clusion will  be  reached.  If  the  jurisdiction 
of  the  town  is  exclusive,  the  defendant's  11- 
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cense  from  the  county  Is  no  defense  to  this 
action.  If  the  jurisdiction  of  the  town  and 
county  is  concurrent,  the  defendant  must 
produce  a  license  from  both  before  he  can 
legally  engage  in  the  traffic.  Heinssen  v. 
State,  14  Colo.  228,  23  Pac  995,  and  authori- 
ties there  cited. 

Assuming  that  section  4403,  Mills'  Ann. 
St.  gives  the  town  exclusive  authority,  It  is 
said  that  the  location  of  the  defendant's  place 
of  business  makes  Argo  and  Elyrla  "adjoin- 
ing" towns,  within  the  purview  of  the  stat- 
ute, and  so  takes  this  case  out  of  its  opera- 
tion, and  revives  the  jurisdiction  of  the  coun- 
ty of  Arapahoe.  Without  expressing  an 
opinion  upon  this  point,  it  is  sufficient  to  say 
that  the  defendant,  having  no  license  from 
the  town  of  Argo,  cannot  avail  himself  of 
this  defense,  if  any  it  be,  and  this  case  should 
be  decided  as  though  the  town  of  Argo  were 
not  in  existence. 

The  attack  upon  the  validity  of  the  ordi- 
nance is  not  successful.  The  record  of  Feb- 
ruary 17,  1801,  is  not  a  model,  but  it  appears 
therefrom,  with  reasonable  certainty,  that  all 
the  members  of  the  town  board  were  pres- 
ent at  the  meeting,  and  that  the  entire  six 
voted  for  the  ordinance,  upon  its  passage, 
and  that  it  was  passed  unanimously.  The 
clerk.  In  writing  the  record,  confuses  the 
dates,  by  making  it  appear  that  the  ordinance 
was  passed  August  28,  1800,  Instead  of  Feb- 
ruary 17,  1891,  but  a  fair  construction  of  the 
entire  record  leaves  no  doubt  that  the  stat- 
ute in  question  was  complied  with.  Even 
if  the  original  record  showed  that  the  ordi- 
nance was  invalid  for  the  reason  alleged,  the 
supplemental  record  shows  a  literal  and  ex- 
act compliance  with  the  statute.  The  de- 
fendant having  acquired  no  rights  between 
the  time  when  the  original  record  was  made 
np  and  the  time  of  the  supplemental  record, 
the  introduction  of  the  latter  in  evidence 
was  proper.  Brophy  v.  Hyatt,  10  Colo.  226, 
15  Pac.  390;  Horr  &  B.  Mun.  Ord.  §§  58,  59, 
and  authorities  there  cited;  City  of  Solomon 
v.  Hughes,  24  Kan.  211;  Barr  v.  Village  of 
Auburn,  89  111.  361;  DHL  Mun.  Corp.  (4th 
Ed.)  {  297.  For  the  reasons  above  stated, 
the  Judgment  should  be  reversed.'  Reversed. 


(20  Colo.  662) 

WETTENGEL  v.  OITY  OF  DENVER. 
(Supreme  Court  of  Colorado.    Feb.  8,  1895.) 
Ordinance— Distributing  Handbills— Police 
Powbb—Bvidkncb— Instructions. 

1.  An  ordinance  of  a  city  prohibiting  the 
distribution  of  such  handbills  on  the  streets 
as  those  receiving  them  would  naturally  throw 
on  the  street,  and  which  are  calculated  to 
frighten  or  endanger  horses,  is  a  valid  exercise 
of  the  police  power  given  to  a  city  by  its  char- 
ter (Sees.  Laws  1885,  p.  85,  8  20.  eubd.  40), 
providing  that  the  council  may  prevent  any 
practice  having  a  tendency  to  frighten  horses, 
and  the  general  welfare  clause. 

2.  One  who  hands  to  another  a  handbill 
which  the  latter  will  naturally  throw  into  the 
street  violates  an  ordinance  prohibiting  the  dis- 
tribution of  handbills  and  circulars  which  the 


person  taking  will  naturally  throw  Into  the 
street. 

3.  Under  Code  1887,  §  187,  subd.  6,  requir- 
ing instructions  to  be  in  writing,  the  oral  in- 
struction of  a  jury  is  error,  defendant  objecting.' 

4.  On  a  trial  for  violating  an  ordinance  pro- 
hibiting the  distribution  of  handbills  in  the 
street  which  the  person  receiving  would  proba- 
bly throw  into  the  street,  the  question  whether 
the  handbills  distributed  were  within  the  or- 
dinance is  for  the  jury. 

Error  to  county  court,  Arapahoe  county. 

John*  Wettengel,  convicted  in  a  police  court 
of  the  violation  of  a  city  ordinance,  upon 
appeal  to  the  county  court  was  again  con- 
victed, and  from  the  Judgment  therein  brings 
error.  Reversed. 

The  plaintiff  in  error  was  found  guilty  in 
the  police  court  of  the  city  of  Denver  of 
the  violation  of  an  ordinance  of  said  city 
which  prohibited  the  distributing  of  hand- 
bills and  circulars  upon  the  streets.  He  ap- 
pealed to  the  county  court  of  Arapahoe  coun- 
ty, and  upon  trial  there,  before  the  court  and 
a  jury,  was  also  found  guilty,  and  sentenced 
to  pay  a  fine  of  three  dollars,  and  costs  of  the 
prosecution.  Prom  that  judgment  he  brings 
the  case  to  this  court  upon  writ  of  error. 

Section  2  of  the  ordinance  upon  which  this 
prosecution  was  based  is  as  follows:  "No 
person  shall  hand  to  or  offer  to  anj&  traveler 
or  other  person  traveling  along  or  upon  any 
street,  alley,  lane,  public  place  or  enclosed 
public  grounds  in  the  city  of  Denver,  any 
handbill,  paper,  advertisement,  circular  or 
other  thing  of  such  nature  or  character  that 
the  traveler,  person  or  persons  taking  the 
same  will  naturally  or  probably  throw  or 
deposit  the  same  immediately  after  so  tak- 
ing the  same  upon  or  litter  or  obstruct  any 
street,  alley,  lane,  public  place  or  enclosed 
public  grounds  in  said  city,  or  where  the 
same  may  be  or  may  become  calculated  to 
frighten  or  injure  or  endanger  horses  or  oth- 
er animals,  provided  that  this  ordinance  shall 
not  be  construed  to  Interfere  with  or  re- 
strain the  selling  or  distributing  of  news- 
papers or  periodicals,  but  such  sales  may 
be  carried  on  as  now  permitted  and  regu- 
lated by  law."  Section  3  of  the  ordinance 
provides  the  penalty  for  the  violation  of  the 
same,  which  is  a  fine  of  not  less  than  $3  nor 
more  than  $100  for  each  offense.  The  pro- 
visions of  the  city  charter  which,  It  Is  claim- 
ed, give  to  the  council  power  to  pass  this  ordi- 
nance, are  section  20,  subd.  40,  of  the  city  char- 
ter, on  page  85,  Sess.  Laws  1885,  which,  In 
substance,  gives  the  council  power  to  pre- 
vent "any  practice  having  a  tendency  to  an- 
noy persons  passing  on  the  streets  or  side- 
walks, or  to  frighten  teams  or  horses,"  and 
what  Is  commonly  known  as  the  "General 
Welfare  Clause,"  which  gives  the  city  coun- 
cil power  "to  make  all  ordinances  which  it 
may  deem  necessary  or  requisite  for  the  good 
order,  health,  good  government,  and  general 
welfare  of  the  city." 

J.  Warner  Mills,  for  plaintiff  in  error.  F. 
A.  Williams  and  A.  B.  Seaman,  for  defendant 
In  error. 
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CAMPBELL,  J.  (after  stating  the  facts). 
There  are  a  number  of  errors  assigned,  the 
principal  one  of  which  is  the  invalidity  of  the 
ordinance.  There  are,  however,  two  other 
questions  which  will  be  considered,  the  de- 
termination of  which  will  work  a  reversal  of 
this  judgment;  but,  inasmuch  a*s  there  are  a 
number  of  cases  pending  in  the  court  below 
which  depend  upon  the  decision  in  this,  we 
have  concluded  to  determine  the  main  point 
involved,  and  pass  upon  the  constitutionality 
of  the  ordinance. 

The  evidence  tends  to  show  that  on  the 
night  of  August  6,  1890,  on  Larimer  street, 
In  the  city  of  Denver,  between  Eighteenth 
and  Nineteenth  streets,'  the  defendant,  with 
others,  distributed  to  travelers  on  the  street, 
whom  he  could  induce  to  take  the  same, 
600  or  700  circulars  or  handbills,  about  7  by 
10  inches  in  size,  which  gave  the  names  of 
the  6  o'clock  and  Sunday  closing  houses  in 
Denver  dealing  in  ready-made  clothing  and 
bbbts  and  shoes,  and  urged  the  public  to 
patronize  them.  At  the  same  time  the  re- 
ceivers of  these  circulars  were  requested  not 
to  drop  them  on  the  streets,  and  some  of 
those  to  whom  such  requests  were  made 
complied  therewith;  but  others  dropped  them 
on  the  street  The  circulators  endeavored  to 
pick  up  such  as  were  thrown  away,  but,  not- 
withstanding this,  some  .of  these  circulars 
were  deposited  on  the  street,  and  found  there 
and  on  the  sidewalks  the  following  morning. 

The  validity  of  this  ordinance  is  assailed 
on  the  ground  that  it  Is  unreasonable.  It  is 
contended  that  it  is  an  "attempt  to  regulate 
and  restrain  the  conduct  of  the  citizen  In 
matters  of  mere  indifference,  without  any 
good  end  in  view";  that  It  aims  to  prohibit 
the  carrying  on  of  a  business  which  in  gen- 
eral, and  in  Itself,  is  lawful.  The  legisla- 
ture not  having  conferred  upon  the  city  the 
express  authority  to  pass  an  ordinance  pro- 
hibiting the  distributing  of  circulars  on  the 
streets,  the  power,  if  it  exist  at  all.  must  be 
derived  from  the  general  welfare  clause,  and 
the  power  given  to  prevent  "practices  hav- 
ing a  tendency  to  frighten  teams  or  horses." 
The  reasonableness  of  this  ordinance,  there- 
fore, is  a  matter  for  judicial  determination. 
No  useful  purpose  would  be  subserved  by 
following  counsel  for  plaintifT  in  error  in  his 
discussion  of  the  competitive  wage  system, 
of  the  conflicting  views  of  speculative  phil- 
osophers on  sociology,  or  of  the  rights  of  em- 
ployers and  employes,  all  of  which  is  not 
germane  to  the  present  discussion.  The  right 
of  clerks  to  combine  to  secure,  by  all  lawful 
means,  shorter  hours  or  higher  wages,  is  un- 
questioned, and  needs  no  argument  to  sup- 
port it.  Our  hearty  concurrence  in  all  that  is 
said  by  counsel  in  this  part  of  the  argument 
would  not  lead  us  to  a  decision  of  the  prop- 
ositions which  are  necessarily  involved  in  the 
determination  of  this  case.  We  proceed  at 
once  to  a  discussion  of  the  maiu  point,  viz. 
the  validity  of  the  ordinance: 

If  the  object  of  this  ordinance  is  to  prohibit 


the  distributing  to  travelers  on  the  street  of 
any  circular  or  handbill,  irrespective  of  its 
character,  it  might  be  held  unreasonable, 
and  come  within  the  principle  announced  in 
the  case  of  People  v.  Armstrong,  73  Mich. 
288,  41  N.  W.  275.  The  section  of  the  or- 
dinance held  unconstitutional  In  that  case  is, 
in  substance,  as  follows:  "No  person  shall 
himself,  or  by  another,  circulate,  distribute 
or  give  away  circulars,  handbills  or  adver- 
tising cards  of  any  description  in  or  upon  any 
of  the  public  streets  and  alleys  of  said  city." 
As  the  court  in  that  case  said,  "the  offense  is 
made  complete  in  itself  by  the  mere  act  of 
distributing  or  giving  away  these  enumerated 
articles."  For  that  reasou,  among  others, 
the  ordinance  was  declared  Invalid.  In  the 
ordinance  before  this  court  such  are  not  its 
provisions,  but  the  prohibition  applies  only 
to  the  distributing  of  handbills  or  circulars 
of  such  a  character  or  nature  that  the  trav- 
eler will  naturally  or  probably  throw  the 
same.  Immediately  after  so  taking  them,  up- 
on or  litter  the  street,  or  place  the  same 
where  they  may  be  or  may  become  calculated 
to  frighten  or  injure  or  endanger  horses.  So 
that,  by  the  very  terms  of  the  ordinance,  the 
offense  is  made  to  consist,  not  in  the  mere 
act  of  distributing  handbills  or  circulars, 
but  in  the  distributing  of  such  handbills  or 
circulars  as  will  probably  or  naturally  be 
thrown  away,  and  result  in  the  littering  of 
the  street  or  frightening  of  horses.  In  Fra- 
zee's  Case,  03  Mich.  396,  30  N.  W.  72.  com- 
monly known  as  the  "Salvation  Army  Case," 
it  was  held  that  an  ordinance  which  pro- 
hibited all  persons  from  parading  or  riding 
in  the  streets  of  Grand  Rapids  with  musical 
instruments,  etc.,  without  having  first  ob- 
tained the  consent  of  the  mayor,  was  void, 
because  It  sought  to  "suppress  what  In  gen- 
eral Is  perfectly  lawful,  and  leaves  the  pow- 
er of  permitting  or  restraining  processions  to 
an  unregulated  official  discretion."  These 
cases  can,  we  think,  be  distinguished  in  prin- 
ciple from  the  one  now  before  us.  In  the  dis- 
tributing of  circulars  or  handbills  which  are, 
in  themselves,  unobjectionable,  or  In  the  pa- 
rading of  the  streets  with  musical  instru- 
ments, there  is  nothing  unlawful,  and  an 
absolute  prohibition  of  the  same  might  be 
beyond  the  power  of  the  city  council  to  en- 
force; but  the  safety  of  the  people  who  use 
the  streets  and  sidewalks  does  require  some 
restraint  upon  indiscriminate  distributing  of 
handbills  and  circulars  of  such  a  nature  as 
have  a  tendency  to  frighten  horses,  or  which 
will  litter  the  streets.  It  is  a  matter  of  com- 
mon knowledge  that  nothing  is  more  likely 
to  frighten  horses  than  pieces  of  paper  car- 
ried by  the  wind  through  the  streets  around 
and  about  the  places  where  such  horses  may 
be.  Any  practice  which  naturally  tends  to 
cause  the  littering  of  the  street  with  loose 
papers,  which,  flying  about,  will  cause  fright 
to  horses,  and  so  tend  to  the  injury  of  the 
public,  is  not  a  lawful  practice,  and  the  en- 
forcement of  this  ordinance  will  discourage 
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and  put  a  stop  thereto.  In  another  view  of 
the  case,  this  ordinance  Is  reasonable.  The 
throwing  of  loose  handbills  and  circulars  in- 
to the  street  is  certainly  reprehensible,  and  is 
a  matter  for  police  regulation.  If  one,  there- 
fore, hands  to  another  a  handbill  which  the 
latter  naturally  will  at  once  throw  into  the 
street,  the  former  is  a  party  to  the  prohibited 
act  The  one  who  distributes  the  circular 
to  the  one  who  actually  drops  it  in  the 
street,  to  the  injury  of  the  public,  is  Just 
as  guilty  as  he  who  directly  drops  the  pa- 
per. Indirectly,  he  contributes  to  the  wrong, 
and  should  be  held  liable  the  same  as  if  be 
himself  threw  Into  the  street  the  objectiona- 
ble article.  The  evident  object  of  the  ordi- 
nance in  question  is  to  prevent  the  littering 
of  the  street  and  the  frightening  of  horses. 
It  certainly  tends  to  the  accomplishment  of 
one  of  the  purposes  for  which  the  city  was 
incorporated,  viz.  the  protection  of  its  in- 
habitants from  danger  as  they  pass  along  its 
«reets,  engaged  in  their  business.  Such  an 
object  is  certainly  legitimate,  and  the  means 
employed  are  reasonable,  and  surrounded  by 
sufficient,  safeguards.  The  ordinance  is  free 
from  the  objections  which  seem  to  prevail 
with  the  supreme  court  of  Michigan  in  the 
cases  cited.  With  the  construction  which 
we  have  put  upon  the  section  under  consid- 
eration, "the  actual  operation  of  the  ordi- 
nance In  all  cases  which  may  be  brought 
thereunder"  cannot  result  in  the  Injustice 
which  Is  urged  as  likely  to  follow  its  en- 
forcement We  hold  the  ordinance  valid,  as 
a  reasonable  exercise  of  the  police  power  of 
the  city,  delegated  to  it  by  the  legislature. 

There  are.  however,  errors  apparent  in  the 
record  which  compel  a  reversal  of  this  case. 
Over  the  objection  of  defendant's  counsel, 
the  court  orally  Instructed  the  Jury.  This  Is 
error.  L«e  v.  Stahl,  9  Colo.  208,  11  Pac.  77; 
Code,  1887,  |  187,  subd.  6. 

Defendant  had  the  right  so  far  as  this  or- 
dinance Is  concerned,  to  distribute  any  cir- 
culars that  were  not  of  the  objectionable 
character  enumerated.  The  evidence,  either 
of  the  plaintiff  or  defendant  should  show 
that  the  circulars  or  handbills  distributed 
by  the  defendant  came  within  the  enumera- 
tion of  those  whose  distribution  the  ordi- 
nance prohibited.  Whether  or  not  they  were 
of  such  a  character  was  a  question  of  fact 
for  the  Jury,  not  a  matter  of  law,  for  the 
court  The  Jury  must  determine  the  ques- 
tions of  fact— not  only  that  the  defendant 
distributed  circulars  as  charged  in  the  com- 
plaint but  also  that  these  circulars  were  of 
the  character  specified  as  coming  within  the 
provisions  of  the  ordinance.  In  the  charge 
to  the  jury  the  court  below  eliminated  the 
latter  proposition,  and,  in  effect  directed 
the  Jury  to  find  the  defendant  guilty  If  they 
beiieved  from  the  evidence  that  the  defend- 
ant with  others,  merely  distributed  the  cir- 
culars or  handbills  which  were  offered  in 
evidence.  It  Is  apparent  that  the  court,  as  a 
•atter  of  law,  determined  that  the  circulars 


which  were  distributed  came  within  the 
prohibition  of  the  ordinance,  and  in  so  doing 
it  usurped  the  province  of  the  Jury.  For 
these  two  errors  committed  by  the  court  be- 
low the  judgment  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  Reversed. 

(5  Colo.  A.  613) 
SHAFER  t.  CHERRY. 
(Court  of  Appeals  of  Colorado.   Feb.  11,  1895.) 
Statctb  or  Frauds— Promisb  to  Pat  Rent. 
The  fact  that  a  person  rents  a  house  for 
the  use  of  another  does  not  make  his  promise 
to  pay  the  rent  tin  agreement  to  pay  the  debt  of 
another. 

Appeal  from  Arapahoe  county  court 
Action  by  James  A.  Cherry  against  George 
O.  Shafer  for  rent  Judgment  was  rendered 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

George  J.  Humbert  for  appellant  Fred 
L.  Shaw,  for  appellee. 

THOMSON,  J.  This  suit  was  brought  by 
Cherry  against  Shafer  to  recover  the  rent  of 
a  house  belonging  to  Cherry,  and  occupied 
by  Shafer's  mother-in-law.  Mrs.  Straight.  Slit 
had  occupied  the  house  for  five  months  pre- 
vious to  May  1,  1892,  but  had  paid  no  rent, 
and  the  furniture  had  been  attached  for  the 
rent  due.  The  suit  was  settled,  and  the  at- 
tachment released,  upon  the  execution  to  the 
plaintiff  of  a  note  for  $200,  by  defendant's 
brother-in-law,  guarantied  to  the  amount 
of  $150  by  the  defendant  Plaintiff  then  de- 
manded possession  of  the  bouse,  declining  to 
lease  It  longer  to  Mre.  Straight  Plaintiff's 
testimony  was  that  he  then,  by  an  agreement 
between  himself  and  the  defendant,  leased 
the  premises  at  $40  per  month,  to  the  defend- 
ant, until  the  latter  could  get  his  furniture  and 
his  mother-in-law  removed  out  of  the  house 
into  one  of  his  own  houses;  and  that  the 
premises  were  occupied  under  this  arrange- 
ment from  May  17th  until  August  23d.  De- 
fendant paid  one  month's  rent  and  no  more. 
Defendant  testified  that  his  agreement  was 
one  of  guaranty,  and  embraced  only  one 
month's  rent  which  he  paid.  The  court  found 
the  facts  to  be  with  the  plaintiff,  and  ren- 
dered judgment  in  his  favor  for  the  balance 
due. 

It  is  contended  that  the  agreement  amount- 
ed to  a  promise  by  the  defendant  to  answer 
for  the  default  of  another,  and  therefore,  not 
being  in  writing,  was  within  the  statute  of 
frauds.  The  court  evidently  accepted  the 
plaintiff's  version  of  the  contract  as  the  true 
one,  and  it  must  therefore  be  so  accepted 
here.  The  agreement  to  which  be  testified 
Involved  no  promise  to  answer  for  the  debt 
or  default  of  another.  It  was  an  original 
contract  between  the  plaintiff  and  the  de 
fendant  It  is  immaterial  that  the  property 
was  rented  for  the  use  of  Mrs.  Straight  The 
defendant  was  the  lessee,  and  he  alone  was 
liable  for  the  rent  The  judgment  will  be 
affirmed.  Affirmed. 
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(5  Colo.  A.  511) 

ROBERTS  y.  MORE. 

(Court  of  Appeals  of  Colorado.    Feb.  11, 1895.) 

Appeal— Sthangeb  to  Judgment— Jubisdiotion 
— Exceptions. 

1.  Where,  on  the  petition  of  the  husband  of 
a  decedent  for  the  removal  of  the  administrator 
of  her  estate  on  the  ground  that  be  procured 
his  appointment  by  falsely  representing  himself 
as  one  of  her  creditors,  the  court  hears  evidence 
as  to  the  indebtedness,  and  allows  the  claim, 
and  takes  no  further  action  on  the  petition, 
the  husband  Is  not  a  party  to  the  judgment,  and 
cannot  appeal. 

2.  The  ground  of  an  appeal  being  that  the 
lower  court  nad  no  jurisdiction' of  the  action.  It 
is  unnecessary  to  preserve  exceptions  either  to 
its  rulings  or  judgment. 

Error  to  district  court.  Lake  county. 

J.  W.  More,  husband  of  M.  A.  More,  de- 
ceased, petitioned  the  county  court  for  the 
removal  of  J.  C.  Roberts  as  administrator 
of  bis  wife's  estate,  on  the  ground  that  be 
was  not  a  creditor  of  her  estate.  After  a 
bearing,  the  administrator's  claim  against 
the  estate  was  allowed.  J.  W.  More  ap- 
pealed to  the  district  court,  which  reversed 
the  judgment  of  the  county  court,  and  J. 
C.  Roberts  brings  error.  Reversed. 

A.  J.  Sterling  and  A.  S.  Blake,  for.  plain- 
tiff In  error.  Geo.  S.  Phelps  and  N.  Rollins, 
for  defendant  In  error. 

THOMSON,  J.  J.  W.  More,  as  husband 
of  M.  A.  More,  deceased,  petitioned  the 
county  court  of  Lake  county  for  the  removal 
of  J.  C.  Roberts,  as  administrator  of  her 
estate,  and  the  revocation  of  his  letters  of 
administration,  for  the  reason  that  he  bad 
obtained  his  appointment  as  administrator  by 
falsely  representing  that  he  was  a  creditor 
of  the  estate,  whereas  he  was  not  such  cred- 
itor. The  court  thereupon  ordered  a  hear- 
ing upon  the  demand  filed  by  Roberts 
against  the  estate,  appointing  George  S. 
Phelps  to  represent  it  and  manage  its  de- 
fense, and  npon  the  hearing  found  that  the 
estate  was  indebted  to  the  administrator  In 
the  sum  of  $101.88,  and  allowed  his  claim 
for  that  amount.  No  action  was  taken  upon 
the  petition  for  removal  From  the  judg- 
ment of  allowance  More  prayed  an  appeal 
to  the  district  court,  which  was  allowed  up- 
on the  filing  of  an  appeal  bond  in  the  sum 
and  within  the  time  fixed  by  the  court. 
More  filed  his  bond  accordingly,  and  after- 
wards, by  leave  of  court,  filed  an  amended 
bond.  Roberts  moved  the  court  to  dismiss 
the  appeal  on  the  ground  that  it  was  un- 
authorized by  law.  The  court  denied  the 
motion,  and  proceeded  to  an  adjudication  of 
the  demand  of  Roberts  against  the  estate, 
rendering  judgment  against  him  upon  the 
claim,  and  in  favor  of  More  for  costs,  from 
which  judgment  Roberts  has  prosecuted  er- 
ror to  this  court  We  cannot  conceive  npon 
what  theory  this  appeal  was  entertained. 
The  judgment  of  the  county  court  was 
against  the  estate.  Roberts  was  plaintiff, 
and  the  estate  defendant.    More  was  not 


a  party  to  the  proceeding  In  which  the  claim 
was  adjudicated.  The  estate  took  no  ap- 
peal, and  was  not  before  the  district  court. 
The  district  court  could  acquire  no  juris- 
diction of  the  cause  except  upon  appeal  by 
the  party  aggrieved  by  the  judgment.  There 
Is  no  provision  for  an  appeal  by  a  stranger 
to  the  record.  It  follows  that  the  appeal 
was  a  nullity.  The  district  court  acquired 
no  jurisdiction  of  the  estate,  or  of  the  sub- 
ject-matter of  the  controversy,  and  all  its 
proceedings  in  the  case  were  void.  It  was 
unnecessary  to  preserve  exceptions  to  the 
rulings  made  by  the  district  court  or  to  Its 
final  judgment  The  want  of  jurisdiction 
appears  upon  the  face  of  the  record,  and  the 
objection  was  not  waived  by  failure  to  save 
exceptions.  The  Judgment  will  be  reversed, 
with  direction  to  the  court  below  to  dismiss 
the  appeal  Reversed. 

(6  Colo.  A.  521) 

DEANE  v.  ROARING  FORK  ELECTRIC 

LIGHT  &  POWER  CO. 
(Court  of  Appeals  of  Colorado.    Feb.  11, 
1895.) 

Injokieb  to  Emplote  —  DarKCTivB  Appltaxcks— 
Knowledge  or  Employ  eh— Notice  to  Agent. 

1.  In  an  action  by  a  servant  against  the 
master  for  injuries  received  through  the  burst- 
ing of  a  water  valve,  the  evidence  was  that  the 
appearance  of  the  valve  did  not  indicate  to  one 
without  special  knowledge  that  the  valve  was 
defective,  and  there  was  no  evidence  that  de- 
fendant possessed  that  special  knowledge,  nor 
any  evidence  inconsistent  with  the  supposition 
that  .the  valve  had  been  properly  tested  before 
defendant  accepted  it  Held,  that  the  burden 
being  on  plaintiff  to  show  that  defendant  knew, 
or  by  proper  care  might  have  known,  that  the 
valve  was  unsafe,  a  nonsuit  was  proper. 

2.  Notice  to  an  employe  having  charge  of 
the  woodwork  and  the  construction  of  a  pow- 
er house  that  a  water  valve  in  such  house  is  de- 
fective is  not  such  notice  to  the  power  company 
as  will  render  it  liable  for  an  injury  sustained 
■by  an  employe  through  a  defect  in  the  valve. 

Appeal  from  district  court,  Pitkin  county. 

Action  by  L.  S.  Deane  against  the  Roaring 
Fork  Electric  Light  &  Power  Company. 
Judgment  for  defendant  and  plaintiff  ap- 
peals. Affirmed. 

Richard  B.  Shepard,  H.  O.  Shepard,  A.  N. 
Cherry,  and  Wm.  O'Brien,  for  appellant. 
Downing,  Stlmson  &  McNair  and  Thomas  M. 
Patterson,  for  appellee. 

THOMSON,  J.  This  is  an  action  for  per- 
sonal injuries.  The  complaint  charges  that 
the  plaintiff,  Deane,  was  employed  by  the 
defendant  the  Roaring  Fork  Electric  Light 
&  Power  Company,  to  work  at  and  near  its 
machinery,  pipes,  and  valves,  etc,  through 
which  the  water  of  the  company  was  trans- 
mitted; that  the  plaintiff,  in  the  usual  coarse 
of  his  employment  was  engaged  by  the  di- 
rection of  the  defendant  In  trying  the  works 
to  ascertain  whether  the  joints  and  connec- 
tions were  sufficient  and  was  working  at  or 
near  the  hydraulic  valve  which  was  part  of 
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the  machinery;  that  this  valve  was  guaran- 
tied by  the  defendant  to  the  plaintiff  to  be 
capable  of  a  cold-water  pressure  of  500 
pounds  to  the  square  Inch;  that  the  valve 
was  unsafe,  defective,  and  insufficient,  as 
the  defendant  at  the  time  knew  or  ought  to 
have  known;  that  the  defects  in  the  valve 
were  hidden  from  view,  so  that  the  plaintiff 
did  not  and  could  not  know  its  unsafe  con- 
dition, but  relied  wholly  upon  its  external 
appearance  and  the  guaranty  of  the  defend- 
ant; that  while  plaintiff  was  working  near 
the  valve,  and  while  it  was  sustaining  a 
pressure  of  only  326  pounds  to  the  square 
Inch,  it  burst  with  great  violence,  causing 
severe  and  permanent,  injury  to  the  plain- 
tiff; that  the  defendant  was  negligent  in 
providing  and  using,  and  suffering  to  be 
used,  the  unsafe  and  Imperfect  valve;  and 
that  the  Injuries  suffered  by  the  plaintiff 
were  the  result  of  its  negligence.  The  an- 
swer denies  negligence  and  the  insufficiency 
of  the  valve;  avers  care  in  its  selection,  a 
want  of  knowledge  or  the  ability  to  obtain 
knowledge  that  it  was  defective,  and  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff. When  the  evidence  in  behalf  of  plain- 
tiff was  Introduced,  a  motion  for  a  nonsuit 
was  made  and  allowed.  The  following  is  all 
the  evidence  bearing  upon  the  solitary  ques- 
tion in  the  case:  The  plaintiff  was  a  car- 
penter, contractor,  and  builder.  Prior  to  the 
accident,  he  had  been  working  for  the  com- 
pany about  five  months.  He-  was  first  em- 
ployed to  construct  Its  dam,  and  afterwards 
"he  took  a  contract  to  make  window  frames 
for  its  power  house.  A}  the  time  of  the  ac- 
cident, he  was  assisting  in  making  a  test  of 
the  valve,  by  order  of  Mr.  William  G.  Cof- 
fin, who  had  charge  of  the  construction  of 
the  pipe  line,  and  was  the  company's  super- 
intendent and  hydraulic  engineer.  Joseph 
Mueller,  who  was  operating  a  foundry  In 
Aspen,  and  had  experience  In  the  manu- 
facture of  valves,  saw  the  valve  in  question 
after  it  was  put  in  place,  and  stated,  In  the 
hearing  of  the  plaintiff,  that  the  iron  in  the 
valve  was  too  light.  The  plaintiff  reported 
what  Mueller  had  said  to  Mr.  Doolittle,  who 
was  superintendent  of  the  construction  of 
the  woodwork,  and  under  whose  direction 
the  plaintiff  worked  .upon  the  power  house. 
Mr.  Doolittle  replied  that  the  valve  had  been 
made  specially  for  that  work,  had  been  test- 
ed to  500  pounds,  and  would  stand  that 
pressure  with  safety.  Mr.  Mueller,  on  the 
witness  stand,  stated  that,  in  his  judgment, 
the  valve  was  not  sufficient  for  the  pressure 
it  was  designed  to  stand.  He  also  stated 
that  no  flaw  or  defect  in  the  workmanship 
of  the  valve  could  be  seen;  that,  so  far  as 
visible  signs  were  concerned,  It  was  a  per- 
fect piece  of  work;  that,  to  a  person  who 
had  no  special  technical  knowledge  upon  the 
subject,  there  was  nothing  in  the  appear- 
ance of  the  valve  to  cause  any  alarm  or  un- 
easiness. He  made  no  calculation  for  the 
purpose  of   determining   whether  it  was 


strong  enough,  but  said  that  Its  insufficiency 
could  be  seen  by  a  man  who  was  familiar 
with  making  valves  and  seeing  valves  made. 
He  further  stated  that  such  a  valve  might 
withstand  a  proper  test,  and  dpon  a  subse- 
quent test,  or  upon  actual  use,  its  insuffi- 
ciency might  become  apparent  for  the  first 
time. 

The  question  of  contributory  negligence  is 
not  in  the  case.  The  only  question  which 
we  are  called  upon  to  determine  is  whether 
there  was  sufficient  evidence  of  negligence 
on  the  part  of  the  defendant  to  demand  the 
submission  of  the  case  to  the  jury.  The 
duty  which  a  master  owes  to  his  servant  re- 
quires the  exercise  by  him  of  reasonable 
care  and  caution  In  the  selection  of  ma- 
chinery and  appliances  to  be  used  in  carry- 
ing on  the  business  in  which  the  servant  is 
employed.  The  amount  of  care  required  de- 
pends in  a  considerable  degree  upon  the 
character  of  the  machinery  selected,  and  the 
danger  attendant  upon  its  use;  and  if, 
through  the  master's  failure  in  the  exercise 
of  such  precautions  as  the  circumstances  of 
the  particular  case  demand,  unsafe  machin- 
ery is  procured,  and,  as  a  consequence,  the 
servant,  without  fault  of  his  own,  suffers  in- 
jury, the  master  is  liable.  In  an  action  for 
the  injury  the  burden  is  upon  the  servant 
to  establish  such  negligence  of  the  master  as 
would  authorize  a  recovery.  Negligence  is 
not  presumed.  On  the  contrary,  the  pre- 
sumption is  that  the  master  exercised  the 
care  which  the  circumstances  required,  and 
did  whatever  was  reasonably  necessary  to 
secure  the  safety  of  the  servant  It  is  not 
sufficient  to  prove  that  the  injury  resulted 
from  defective  or  insufficient  machinery;  it 
must  also  appear  that  the  master  knew,  or 
by  the  exercise  of  proper  care  might  have 
known,  that  the  machinery,  by  reason  of  its 
construction  or  its  condition,  was  unsafe. 
In  an  action  by  the  servant  for  a  resulting 
injury,  the  master  goes  Into  the  trial  with 
the  advantage  of  this  presumption  in  his 
favor;  and,  unless  evidence  Is  introduced 
which  has  a  tendency  to  overthrow  it,  there 
is  nothing  for  the  Jury  to  pass  upon.  The 
foregoing  is  a  statement  of  some  general  and 
well-established  principles.  Wells  v.  Coe, 
0  Colo.  159,  11  Pac.  50;  Murray  v.  Railroad 
Co.,  11  Colo.  124,  17  Pac.  484;  Wood,  Mast 
&  Serv.  §  382. 

It  remains  to  us  to  apply  these  principles 
to  the  evidence  before  us.  The  injury  to 
the  plaintiff  was  occasioned  by  the  bursting 
of  the  valve,  and  the  evidence  tends  to  prove 
that  the  reason  why  it  burst  was  that  the 
iron  of  which  it  was  cast  was  not  sufficient- 
ly thick  to  withstand  the  pressure  which 
was  applied  to  it  The  only  negligence 
charged,  or  endeavored  to  be  shown,  consist- 
ed In  the  providing  and  attempted  use  by  the 
defendant  of  a  valve  which  was  not  equal 
to  the  work  which  was  to  be  exacted  of  it; 
and,  if  the  defendant  is  liable  in  this  action, 
it  is  either  because  it  had  actual  knowledge 
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of  the  insufficiency  of  the  machine,  or  be- 
cause it  failed  in  something  which  ordinary 
prudence  required  to  be  done  by  which  Its 
Insufficiency  would  have  been  revealed,  and 
It  devolved  upon  the  plaintiff  to  introduce 
evidence  of  some  fact  showing  such  knowl- 
edge or  such  failure,  or  from  which  It  might 
be  reasonably  inferred.  The  evidence  is  that 
there  was  nothing  in  the  appearance  of  the 
valve  itself  to  Indicate  to  one  without  special 
technical  knowledge  upon  the  subject  that  it 
was  in  any  way  defective,  or  was  not  amply 
sufficient  for  the  purpose  for  which  it  was 
designed,  although  Its  insufficiency  could  be 
seen  by  a  man  who  was  familiar  with  mak- 
ing valves  and  seeing  them  made.  There 
was  no  evidence  that  any  officer  or  agent  of 
the  company  possessed  the  qualifications 
shown  to  be  necessary  for  the  detection,  oth- 
erwise .than  by  actual  test,  of  the  inability 
Of  the  valve  to  answer  the  purpose  for  which 
It  was  Intended;  and  it  affirmatively  and 
clearly  appears  that,  except  to  an  expert, 
there  was  nothing  in  the  appearance  of  the 
valve  from  which  it  could  be  known  or  sus- 
pected that  it  could  not  endure  the  test  which 
was  applied.  The  defendant  is  therefore 
not  chargeable  with  knowledge,  or  with  nt^- 
ligence  in  not  obtaining  knowledge,  that  the 
valve  was  unsafe  or  Insufficient,  by  reason 
of  anything  about  it  which  was  visible. 

But  it  might  be  said  that  the  duty  which 
the  defendant  owed  to  its  employes  required 
that  before  acceptance  of  the  valve,  and  put- 
ting it  into  use,  it  should  have  been  subject- 
ed to  such  tests  as  were  necessary  to  an  as- 
certainment of  its  fitness,  or  want  of  fitness, 
for  the  purpose  to  which  it  was  proposed  to 
apply  it  Such,  in  effect,  is  the  position  as- 
sumed by  the  plaintiff's  counsel,  if  we  un- 
derstand their  argument;  and  if,  for  pres- 
ent purposes,  we  admit  the  correctness  of 
.  the  proposition,  it  becomes  necessary  to  in- 
quire in  what  manner,  if  at  all,  it  affects 
the  case  before  us.  The  presumption  In  the 
defendant's  favor  being  that  everything 
which  the  law  required  to  be  done  by  it  in 
the  discharge  of  its  duty  to  its  employes  was 
done,  it  is  presumed  that  all  necessary  tests 
were  made,  and  that  they  gave  no  indica- 
tion of  any  defect  or  Insufficiency  In  the 
valve.  Unless  some  evidence  Incompatible 
with  this  presumption  was  introduced,  It  re- 
mained, and  no  evidence  upon  the  subject 
could  be  required  of  the  defendant.  Direct 
proof  was  not  essential.  It  was  not  neces- 
sary to  show  that  no  test  had  in  fact  been 
made.  Proof  of  any  fact  or  condition  incon- 
sistent with  the  supposition  of  a  test  would 
suffice.  If,  for  Instance,  the  evidence  had 
been  that  the  valve,  as  it  was  constructed, 
must  have  given  way  upon  the  first  appro- 
priate test.  It  might  Justly  be  Inferred  that 
It  had  not  been  properly  tested,  because  the 
test  would  have  disabled  or  destroyed  It,  and 
the  defendant  would  then  have  been  put 
upon  Its  proof.  But  there  was  no  evidence 
jf  that  kind,  nor  any  evidence  which  tended 


In  that  direction.  Exactly  to  the  contrary, 
the  only  witness  who  touched  the  subject 
testified  that  it  might  have  withstood  tests 
properly  made,  and  its  final  failure  not  nave 
occurred  until  it  was  actually  used.  This 
evidence  left  the  presumption  unshaken. 

What  effect  Mueller's  opinion  of  the  valve, 
if  it  had  come  to  the  defendant's  knowledge, 
would  have  had  in  the  way  of  imposing  up- 
on Jt  the  duty  of  further  investigation,  it  is 
not  necessary  to  Inquire,  because  there  is  no 
evidence  that  what  Mueller  said  was  ever 
communicated  to  the  defendant.  The  plain- 
tiff reported  it  to  Doollttle,  who  was  one  of 
the  defendant's  employes;  but  It  appears 
that  the  department  of  service  In  which  Doo- 
llttle was  engaged  was  entirely  disconnected 
from  that  which  had  control  of  the  pipes  and 
valves.  He  had  charge  of  the  woodwork, 
and  superintended  the  construction  of  the 
power  house,  but  had  nothing  to  do  with 
placing  or  testing  machinery;  so  that  the 
communication  to  him  of  what  had  been 
sajd  concerning  this  valve  was  not  notice  to 
the  defendant,  and  what  he  said  did  not  bind 
the  defendant  A  principal  is  not  bound  by 
an  agent's  acts  or  affected  by  his  knowledge, 
unless  the  acts  are  done,  or  the  knowledge 
acquired  in  connection  with  the  particular 
business  in  which  the  agent  is  authorized  at 
the  time  to  act*  Tootle  v.  Cook,  4  Colo.  App. 
Ill,  35  Pac.  193.  The  plaintiff  utterly  failed 
to  show  either  that  the  defendant  had  knowl- 
edge of  the  weakness  of  the  valve,  or  that, 
by  the  exercise  of  such  reasonable  care  as 
the  law  exacts  in  cases  of  this  kind,  it  might 
have  discovered  it  There  was  therefore-  no 
question  of  fact  fof  the  jury  to  pass  upon, 
and,  in  allowing  the  motion  for  nonsuit  tbe 
court  simply  performed  a  duty  which  the 
law  devolved  upon  it  The  judgment  will 
be  affirmed.  Affirmed. 

(6  Colo.  A.  484) 
STEVENS  et  al.  v.  MOSCONI  et  aL 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1895.) 
Assignment  »ob  Creditors— Validity— Pub*. 

EKENCK8. 

An  assignment  for  creditors,  which  ex- 
pressly excludes  from  its  benefits  some  of  the 
assignor's  creditors,  is  void. 

Error  to  district  court,  Arapahoe  county. 

Action  by  F.  H.  Stevens  and  others  against 
Louis  MosconI,  assignee,  and  others,  to  set 
aside  an  assignment  for  creditors.  Judg- 
ment was  rendered  for  defendants,  and  plain- 
tiffs appeal    Reversed.  < 

Blcksler,  McLean  &  Pershing,  for  plaintiffs 
In  error.  George  Q.  Richmond,  for  d«r«*nd- 
ants  in  error. 

BISSELL,  P.  J.  A  siignt  statement  In  ad- 
dition to  what  appears  In  the  case  of  Burchi- 
nell  v.  MosconI,  36  Pac.  307,  Is  essential  to 
an  Intelligent  disposition  of  this  appeal.  The 
appellants  brought  this  action  to  obtain  a 
judgment  concerning  the  deed  of  assignment 
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under  which  Mosconi  claimed,  and  to  restrain 
him  from  disposing  of  the  moneys  which  he 
had  received  from  the  sale  of  a  stock  of 
goods  which  came  into  his  possession  as  as- 
signee. In  the  former  suit,  the  sheriff  had 
levied  his  process  upon  the  goods,  and  Mos- 
coni brought  replevin,  setting  up  the  assign- 
ment and  his  possession,  and  got  judgment 
The  court  below  adjudged  the  instrument 
good,  and  the  assignment  valid  against  the 
attaching  creditors.  An  appeal  was  prosecut- 
ed from  that  judgment,  and  at  the  March 
term,  1894,  the  judgment  was  reversed.  This 
court,  speaking  through  Judge  Reed,  decid- 
ed that  the  instrument  under  which  Mosconi 
made  title  was  illegal  and  invalid,  and  con- 
ferred upon  him  as  assignee  no  rights  what- 
ever. The  present  appellants  were  execu- 
tion creditors  of  the  assignor,  and,  to  pre- 
vent the  assignee  from  disturbing  the  money 
after  the  judgment  In  his  favor,  filed  the 
present  suit  Shortly  after  the  judgment  in 
this  case,  the  opinion  in  Burchinell  v.  Mos- 
coni was  published,  but,  notwithstanding 
that  conclusion,  the  appellee  has  seen  fit  to 
insist  upon  a  trial,  and  compel  the  creditors 
to  prosecute  this  appeal.  He  here  again  at- 
tempts to  sustain  the  instrument  under  which 
he  claims,  although  it  is  not  easy  to  perceive 
the  reason  for  his  procedure.  The  opinion 
of  Judge  Reed  in  the  premises  was  able  and 
satisfactory,  and  the  court  is  not  inclined  to 
depart  from  its  conclusions.  The  principal 
part  of  the  assignee's  complaint  in  his  argu- 
ment is  that  the  judge  was  in  error  concern- 
ing his  construction  of  the  law  respecting  the 
necessity  to  observe  the  provisions  of  the 
statute  with  reference  to  the  schedules  which 
he  might  attach  to  his  deed.  There  is  no 
necessity  to  discuss  or  determine  this  ques- 
tion, and  it  will  be  left  as  it  was  in  the  origi- 
nal opinion.  The  court  did  not  put  its  deci- 
sion that  the  deed  was  invalid  on  the  fact 
that  the  description  of  the  property  contained 
in  the  instrument  and  its  schedule  was  inac- 
curate and  insufficient.  While  the  learned 
Judge  expressed  his  opinion  concerning  it,  he 
expressly  puts  his  decision  upon  the  incon- 
trovertible ground  that  when  a  deed  of  as- 
signment under  our  statute  is  not  made  for 
the  benefit  of  all  the  creditors,  but  some  of 
them  are  expressly  and  by  intention  exclud- 
ed from  its  benefits,  the  deed  cannot  be  up- 
held. The  court  very  properly  concluded 
that  the  evidence  clearly  established  this 
fact.  On  the  trial  of  the  present  case  the 
testimony  which  was  introduced  in  Burchi- 
nell v.  Mosconi  was  by  stipulation  offered 
and  received.  We  have  the  right,  therefore, 
to  assume  that  all  the  facts  proven  on  the 
former  hearing,  as  well  as  those  produced  at 
the  present  trial,  are  before  us  for  considera- 
tion. The  case  has  been  strengthened  by 
other  proof,  and  we  still  conclude  the  deed 
was  Invalid,  that  Mosconi  took  no  title,  and 
the  Judgment  creditors  are  entitled  to  reeov- 
sr.  Since  this  is  true,  this  case  will  be  re- 
versed and  remanded.  Reversed. 


(5  Colo.  App.  631) 

JOSLIN  et  al.  v.  McGEE  (TEATS,  Inter- 
vener). 

(Court  of  Appeals  of  Colorado.    Feb.  11,  1895.) 

Chattel  .Mortgages— Enfokcemf.xt  against  At- 
taching Ckkditoks— Intervention- 
Judgment— Damages.  ' 

1.  Where  household  goods  are  attached, 
and  the  holder  of  a  chattel  mortgage  thereon  for 
an  amount  in  excess  of  the  value  of  the  goods 
intervenes,  a  judgment  in  favor  of  the  inter- 
vener need  not  find  the  value  of  each  article. 

2.  Where  mortgaged  goods  are  attached 
while  in  possession  of  a  person  with  whom  the 
mortgagee  has  stored  them,  but  are  not  remov- 
ed, and  the  mortgagee  intervenes,  and  recovers 
•the  goods,  she  is  not  entitled  to  the  cost  of  stor- 
age from  the  time  of  demand  on  the  officer  for 
the  goods,  in  the  absence  of  any  desire  by  her 
to  remove  them,  or  additional  costs  by  reason  of 
the  attachment. 

3.  In  such  case  the  mortgagee  is  not  en- 
titled to  attorney's  fees,  in  the  absence  of  a 
statute  authorizing  such  recovery  thereof. 

Appeal  from  Arapahoe  county  court. 

Action  in  attachment  by  J.  Jay  Joslin  & 
Son  against  Mattie  J.  McGee,  in  which  Alice 
A.  Teats  intervened,  and  claimed  the  attach- 
ed property  under  a  prior  chattel  mortgage, 
commenced  before  justice  of  the  peace,  and 
taken  on  appeal  by  intervener  to  the  county 
court.  From  a  judgment  for  the  intervener 
for  the  attached  property  and  awarding  dam- 
ages and  attorney's  fees,  plaintiffs  appeal. 
Modified  and  affirmed. 

On  the  13th  day  of  August,  1891,  Mrs.  Mat- 
tie  J.  McGee  was  the  owner  of  certain  house- 
hold goods,  and,  needing  money,  borrowed 
from  appellee,  giving  her  note,  payable  one 
year  after  date,  for  $500,  secured  by  a  chattel 
mortgage.  The  mortgage  provided  for  the 
retention  of  the  possession  by  the  mortgagor 
until  money  became  due.  At  the  maturity 
of  the  note— August  13,  1892— other  goods  had 
been  added.  More  money  was  needed  by 
Mrs.  McGee,  and  the  former  loan  remained 
unpaid.  She  made  three  promissory  notes, 
payable  to  appellee,— one  for  $340,  payable  3 
months  after  date;  one  for  $700,  at  9  months; 
and  one  for  $500,  at  12  months;  aggregating 
$1,540— all  which  was  not  due,  but  a  part, 
to  cover  advances  expected  to  be  needed. 
At  the  same  time  a  new  chattel  mortgage 
was  executed  for  the  sum  of  $1,500,  to  secure 
the  notes.  The  advances  made  amounted  to 
something  over  $1,200.  Subsequently,  on  de- 
fault of  payments,  appellee  reduced  the  goods 
to  possession,  had  them  stored  with  one 
Ward,  who,  upon  the  order  of  appellee,  sold 
a  part  of  them,  realizing  some  $800,  which 
was  indorsed  upon  the  notes.  During  ap- 
pellee's absence,  Mrs.  McGee,  by  some  ar- 
rangement with  Ward,  obtained  possession 
of  the  goods.  After  her  return,  appellee 
again  took  possession,  and  caused  them  to  be 
stored  in  her  own  name  with  one  Turner. 
Some  time  prior  to  February  1,  1893,  Mrs. 
McGee  contracted  a  debt  with  appellants, 
for  which  they  brought  suit  before  a  justice 
of  the  peace,  and  attached  the  goods  in  con- 
troversy at  the  warehouse  of  Turner,  left 
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them  there,  the  officer  faking  a  receipt  for 
them.  Appellee  Intervened,  claiming  the 
goods  as  owner.  Upon  the  trial,  appellants 
obtained  judgment  against  Mrs.  McGee  for 
$197.82,  and  the  attachment  was  sustained, 
after  which  the  Intervention  proceeding  was 
tried,  resulting  against  the  intervener,  by 
whom  an  appeal  was  taken  to  the  county 
court,  where,  upon  trial,  a  Judgment  was 
found  for  the  Intervener  (appellee)  for  the 
goods,  for  $50  for  attorney's  fees,  and  $11.25 
for  money  paid  by  appellee  to  Turner  for 
storage  upon  the  goods;  from  which  appel- 
lants prosecuted  an  appeal  to  this  court 

Ewing  Robinson  and  Stuart  Bros.  &  Mur- 
ray, for  appellants.  E.  E.  Whltted,  for  appel- 
lee. 

REED,  J.  (after  stating  the  facts).  We 
are  at  a  loss  to  understand  upon  what  theory 
appellants  base  their  claim  for  a  reversal  of 
the  judgment  as  to  the  ownership  of  the 
goods  In  controversy.  The  notes  and  chat- 
tel mortgage  had  been  long  due;  possession 
taken  long  previous;  part  of  goods  sold,  and 
proceeds  applied;  and  the  balance,  when  at- 
tached, were  In  a  warehouse,  stored  by  ap- 
pellee. No  evidence  was  introduced  attack- 
ing the  bona  fides  of  the  transaction,  chal- 
lenging the  amount  of  money  advanced,  or 
the  balance,  of  over  $400,  remaining  due  and 
unpaid.  The  manager  for  appellants  testi- 
fied that  he  knew  the  goods  had  been  taken 
by  appellee  on  the  mortgage,  and  by  her 
stored  with  Turner,  before  he  sued  out  his 
attachment  and  levied  upon  them.  In  his 
printed  argument,  counsel  for  appellants,  in 
several  pages,  indulges  in  criticism  as  to  the 
entire  transaction  between  appellee  and  Mrs. 
McGee,  urges  that  It  was  collusive  and  fraud- 
ulent, and  that  It  should  have  beep  so  re- 
garded by  the  court.  The  fraud  and  collu- 
sion that  vitiate  a  title  and  avoid  a  contract 
cannot  be  evoked  from  his  own  mental  cogi- 
tations or  conclusions.  It  Is  a  well-settled 
and  fundamental  principle  ot  the  law  that 
fraud  cannot  be  established  by  presumption; 
that  It,  like  any  other  fact,  can  only  be  estab- 
lished by  competent  evidence.  No  founda- 
tion was  laid  upon  the  trhu  upon  which  his 
argument  could  be  based.  The  facts  as  to 
the  ownership  of  the  goods  were  ail  before 
the  court,  unchallenged  and  uncontradicted. 
The  court  was  justified  In  finding  appellee 
the  owner  of  the  property. 

It  la  contended,  also,  that  the  judgment  of 
the  court  was  void  because  the  court  did  not 
find  the  value  of  each  article  attached  and 
embraced  in  the  inventory.  Several  authori- 
ties are  cited  to  show  that  in  replevin  such 
finding  is  necessary.  A  sufficient  answer  is 
that  the  proceeding  was  not  in  replevin.  The 
only  Issue  attempted  to  be  tried  was  that  of 
ownership.  Had  appellants  claimed  and 
made  proof  upon  trial  that  the  goods  exceed- 
ed in  value  the  amount  due  appellee,  they 
could,  by  proper  proceedings,  have  obtained 
the  excess;  but  no  such  claim  was  made. 


It  is  contended  that  the  allowance  of  judg- 
ment for  $11.25  storage  upon  the  goods  was 
unwarranted.  The  evidence  Is  vague  and 
Indefinite,  except  In  the  affidavit  of  Interven- 
tion, where  It  was  said:  "That  true  demand 
has  been  made  on  said  officer  to  surrender 
said  goods,  but  he  refuses  to  do  so."  All  that 
Is  shown  by  the  evidence  Is  that  the  goods 
were  In  the  control  of  the  officer  a  month 
and  a  half  under  the  attachment,  but  remain- 
ed In  the  warehouse  where  she  had  stored 
them,  under  a  contract  to  pay  $7.50  per 
month  storage;  and  that  the  amount  paid  by 
her  for  storage  during  the  time  they  remain- 
ed embraced  the  time  they  were  under  at- 
tachment. There  is  no  evidence  of  any  de- 
mand, or  desire  to  remove  the  goods,  or  that 
she  was  subjected  to  any  additional  cost  by 
reason  of  the  attachment  or  that  she  had  to 
pay,  when  she  desired  to  take  them,  a  great- 
er amount  than  she  had  agreed  to  in  the 
original  contract  for  storage.  We  cannot 
see  how  that  Item  under  the  evidence  can  be 
allowed  as  damage. 

Fifty  dollars,  paid  by  appellee  in  attorney's 
fees,  was  allowed  as  damages.  We  can  find 
no  authority  for  such  allowance  in  cases  of 
this  character.  The  allowance  of  attorney's 
fees  is  not  discretionary  with  the  court;  it 
must  be  under  a  statute,  or  by  virtue  Of  a 
contract  Neither  is  claimed  or  shown.  It 
Is  urged  that  in  analogy  to  other  cases  where 
they  have  been  allowed  they  were  proper  In 
this.  Eighteen  or  twenty  cases,  In  all  manner  of 
actions,  In  other  states,  are  cited  in  support 
of  the  judgment  Whether  or  not  they  were 
based  upon  statutes  of  those  states,  we  have 
no  means  of  knowing,  nor  time  nor  disposi- 
tion to  ascertain.  All  allowance  of  damage 
of  that  kind  Is  In  derogation  of,  or  an  inno- 
vation upon,  the  common  law  in  actions  at 
law,  and  should  be  dependent  upon  statute; 
and  we  are  no  disposed  to  extend  the  prac- 
tice, but  limit  it  strictly  to  cases  provided 
for  by  statute  or  contract  The  finding  of  the 
county  court  as  to  the  ownership  of  the  prop- 
erty will  be  affirmed.  The  Judgment  as  en- 
tered will  be  modified  by  remitting  the  Items 
of  $11.25  storage  and  $50  for  attorney's  fees. 
Modified  and  affirmed. 


(5  Colo.  App.  4») 
REYNOLDS  v.  MANVILLE  et  aL 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1895.) 
Action  against  Pautners— Existence  or  Pabt- 
nebship— Sufficiency  op  Evidence— Re- 
view on  Appeal— New  Tkial. 

1.  Where  a  defendant  in  an  action  bmnjrht 
against  him  and  another,  as  partners,  denies 
the  partnership,  but  fails  to  except  to  evidence 
of  the  copartnership,  and  offers  none  per  con- 
tra, a  finding  that  he  was  a  copartner  will  not 
be  disturbed. 

2.  Where  in  an  action  against  a  partner- 
ship, one  of  the  defendants  admits  that  a  part- 
nership existed,  bnt  denies  liability  on  th* 
ground  of  a  dissolution  by  his  retirement  be- 
fore the  debt  sued  on  was  incurred,  the  burden 
of  proving  the  dissolution  and  knowledge  oa 
the  part  of  plaintiff,  or  other  matters  which 
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would  relieve  him  from  liability,  is  upon  him. 

3.  Where  a  defendant,  basing  his  defense, 
In  an  action  brought  against  himself  and  others 
as  partners,  on  the  nonexistence  of  the  partner- 
ship, is  neither  present  at  the  trial  to  show  a 
dissolution  of  the  firm,  nor  moves  for  a  contin- 
uance on  account  of  his  necessary  absence,  he 
is  not  entitled  to  a  new  trial,  upon  an  afiidavit 
stating  that  it  can  be  established  by  his  evi- 
dence that,  before  the  debt  sued  on  was  incur- 
red, notice  of  the  dissolution  of  the  partnership 
was  published  in  a  newspaper. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  H.  B.  Manville  and  others,  co- 
partners, against  H.  N.  Reynolds  and  others, 
copartners.  From  a  judgment  for  plaintiffs, 
defendant  Reynolds  appeals.  Affirmed. 

Waybright  &  Betts,  for  appellant 

BISSELL,  P.  J.  Early  in  the  year  1892, 
the  Manvilles,  as  copartners,  furnished  ma- 
terials and  did  considerable  work  In  and 
about  the  construction  of  the  Albany  Build- 
ing, at  Creede.  The  price  was  agreed  upon, 
and  amounted  to  $495,  but  a  little  extra 
work  was  done,  for  which  the  firm  made  a 
charge  of  $35.  The  bill  was  not  paid  when 
it  became  due,  and  they  brought  this  suit 
against  three  persons,  Patterson,  Foster,  and 
Reynolds,  for  these  two  sums.  The  com- 
plaint was  in  the  usual  form  to  charge  Pat- 
terson, Foster,  and  Reynolds  as  a  copartner- 
ship, and  contained  the  requisite  averments. 
The  only  person  making  a  defense  was  Reyn- 
olds, and  his  defense  was  that  those  three 
persons  were  not  a  copartnership.  The  evi- 
dence tended  to  show  that,  at  the  time  the 
work  was  done,  Patterson,  Foster,  and  Reyn- 
olds, as  the  Creede  Improvement  Company, 
were  doing  business  at  Creede,  and  in  the 
prosecution  of  it  contracted  for  this  Albany 
Building.  We  can  dispose  of  all  the  conten- 
tions under  the  general  discussion  relative 
to  this  particular  defense  of  the  nonexist- 
ence of  the  partnership,  for  all  the  others  are 
either  collateral  to  or  entirely  dependent  up- 
on it  The  evidence  concerning  the  copart- 
nership was  very  limited,  and  consisted  prin- 
cipally of  either  direct  or  tacit  admissions  by 
the  persons  involved  that  they  were  inter- 
ested together  in  the  construction  of  the 
building.  According  to  the  evidence  of  one 
of  the  witnesses,  Reynolds  was  introduced 
to  some  of  the  parties  as  a  copartner  and  a 
member  of  the  Creede  Improvement  Com- 
pany. Reynolds  took  no  exception  to  the 
statement,  and,  on  this  and  some  other  evi- 
dence, the  court  below  found,  as  a  matter  of 
fact,  that  Reynolds  was  a  member  of  the 
concern,  and  therefore  chargeable  with  the 
price  of  the  materials  and  labor.  However 
slight  the  evidence  may  be,  If  it  satisfies  the 
trial  court  upon  any  proposition  of  fact 
which  is  essential,  and  there  be  no  evidence 
per  contra,  we  are  not  inclined  to  review  the 
record,  and  determine  as  an  original  proposi- 
tion that  it  does  not  establish  what  Is  req- 
uisite to  a  Judgment.  In  the  present  case, 
we  are  very  much  less  inclined  to  consider 


the  question  than  we  might  otherwise  be, 
because  of  the  material  contained  In  an  affi- 
davit on  which  was  based  a  motion  for  a 
new  trial.  This  affidavit  substantially  sets 
up  that  Reynolds  Is  absent  In  Chicago,  and 
unable  to  ma'ke  an  affidavit  in  support  of  the 
motion;  but  by  him  it  can  be  established 
that  prior  to  the  time  the  work  was  done  a 
notice  of  dissolution  of  the  copartnership 
had  been  published  in  one  of  the  Creede  pa- 
pers, whereby  and  because  of  the  dissolution 
Reynolds  would  be  relieved  from  liability. 
This  Is  a  very  considerable  concession  in  the 
direction  of  the  existence  of  the  firm.  We 
are  very  frank  to  say  that  the  case  Is  not 
entirely  satisfactory  upon  this  proposition, 
and  lacks  the  absolute  certainty  and  direct- 
ness which  are  so  much  to  be  desired  when 
the  court  Is  considering  the  one  question  in 
the  case.  We  do  not,  however,  feel  at  lib- 
erty, as  we  have  before  suggested,  to  disre- 
gard the  court's  finding  on  this  subject,  and 
we  are  not  much  inclined  to  weigh  and  con- 
sider the  testimony,  since  the  proof  about 
this  matter  was  so  entirely  within  the  con- 
trol and  knowledge  of  the  defendant  that  he 
scarcely  had  the  right  to  complain  if  the  rec- 
ord be  lacking  hi  this  particular.  Manifest- 
ly, if  the  affidavit  on  which  the  motion  for 
a  new  trial  was  based  be  true,  the  firm  did 
exist;  and  under  those  circumstances,  con- 
ceding that  the  firm  was  transacting  busi- 
ness almost  up  to  the  time  that  this  particu- 
lar work  was  done,  the  burden  would  most 
undoubtedly  be  upon  the  partner  to  show 
Its  dissolution,  and  either  knowledge  on  the 
part  of  the  plaintiffs  or  other  matters  which 
would  relieve  the  retiring  member  from  any 
responsibility.  This  suggestion  likewise  dis- 
poses of  the  error  which  is  complained  of  In 
the  court's  action  hi  denying  the  motion  for 
a  new  trial.  The  court  declined  to  set  the 
judgment  aside  or  permit  the  defendant 
Reynolds  to  be  produced  to  testify  on  this 
matter.  In  this  we  can  discover  no  error. 
When  Reynolds  based  his  defense  on  the 
nonexistence  of  the  copartnership  when  the 
work  was  done,  and  this  sprang  from  a  dis- 
solution and  a  notice,  he  was  certainly  char- 
ged with  the  duty  to  be  present  at  the  time 
the  case  was  called,  or,  if  that  were  not  pos- 
sible, to  interpose  a  motion  for  a  continuance 
pending  his  arrival.  He  was  not  at  liberty 
to  take  chances  of  the  inability  of  plaintiffs 
to  prove  their  case,  and,  when  they  succeed- 
ed, obtain  a  new  trial  because  of  his  own 
neglect  and  failure  to  be  present ,  We  can 
discover  no  error  In  the  record  which  would 
warrant  us  in  disturbing  the  judgment  and 
it  will  accordingly  be  affirmed.  Affirmed. 


(6  Colo.  App.  510) 
BOGERT  et  al.  v.  ADAMS  et  al. 
(Court  of  Appeals  of  Colorado.    Feb.  11,  1895.) 
Right  of  Appeal. 
No  appeal  lies  from  an  order  dissolving 
an  attachment 
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Appeal  from  district  court,  Pueblo  county. 

Action  by  T.  O.  Bogert  and  another  against 
C.  R.  Adams  and  another  in  attachment. 
There  was  a  final  judgment  for  plaintiffs. 
From  a  previous  order  dissolving  the  at- 
tachment, plaintiffs  appeal.  Appeal  dis- 
missed. 

White  &  Essex  and  T.  O.  Bogert,  for  appel- 
lants.   Drake  &  Collins,  for  appellees. 

THOMSON,  J.  The  final  judgment  In 
this  case  was  in  favor  of  the  appellants,  but 
an  attachment  which  they  had  procured  in 
aid  of  their  suit  was  dissolved,  and  it  is  from 
the  order  dissolving  the  attachment  that  this 
appeal  was  taken.  There  can  be  no  appeal 
to  this  court  except  from  a  final  judgment. 
Here  the  final  judgment  was  for  tne  appel- 
lants, and  therefore  could  not  be  appealed 
from  by  them.  Hall  v.  Mining  Co.,  6  Colo. 
81.  The  order  dissolving  the  attachment  was 
interlocutory,  and  no  appeal  lies  from  such 
an  order.  Hagerman  v.  Moore,  2  Colo.  App. 
83,  29  Pac.  1014.  "Appeals  are  the  creatures 
of  the  statute.  Neither  joinder  in  error  nor 
the  consent  of  parties  can  confer  jurisdic- 
tion on  this  court  by  appeal."  Gordon  v. 
Gray,  19  Colo.  167,  34  Pac.  840.  If  the  at- 
tachment was  erroneously  dissolved,  in  order 
that  the  proceedings  resulting  in  its  disso- 
lution may  be  reviewed  by  this  court  the 
whole  case  must  be  brought  here  by  writ  of 
error.  The  appeal  will  be  dismissed,  with 
leave  to  the  plaintiffs  to  proceed  further  in 
the  cause  as  they  may  be  advised.  Appeal 
dismissed. 


(5  Colo.  App.  500) 

BURCHINELL  v.  HIRSH  et  al. 
(Court  of  Appeals  of  Colorado.    Feb.  11, 1895.) 
Sale— When  Title  Passes— Inbolvbnot  or 

BUTEB. 

1.  It  is  not  sufficient,  to  authorize  a  seller 
to. replevin  the  goods  sold  as  against  an  attach- 
ing creditor  of  the  buyer,— that  the  buyer  had 
had  no  "reasonable  expectation"  of  paying  for 
the  goods. 

2.  The  mere  fact  that  a  merchant  in  whose 
affairs  there  is  a  "substantial  change"  after  he 
has  made  a  report  to  a  commercial  agency  in 
regard  to  his  financial  standing  fails  to  disclose 
such  change  to  a  person  from  whom  he  pur- 
chases goods  on  credit  does  not  constitute  such 
fraud  as  to  prevent  the  passing  of  title  to  the 
goods,  as  against  an  attaching  creditor  of  the 
buyer,  where  there  was  no  fraudulent  intent  on 
the  part  of  the  buyer  not  to  pay  for  the  goods. 

Appeal, from  district  court,  Arapahoe  coun- 
ty. 

Replevin  by  Jacob  Hirsh  and  others,  part- 
ners as  Hlrsh,  Elson  &  Co.,  against  William 
K.  Burchlnell.  There  was  a  judgment  for 
plaintiffs,  and  defendant  appeals.  Reversed. 

Alfred  Muller,  for  appellant.  T.  J.  O'Don- 
nell  and  W.  S.  Decker,  for  appellees. 

BI8SZLL,  P  T.  This  replevin  suit  grew 
out  of  a  dispute  between  uie  vendors  and  at- 
taching creditors  of  a  bankrupt  merchant 


During  1891,  David  Cohen  was  dealing  In 
ready-made  clothing  and  its  usual,  accesso- 
ries in  the  city  of  Denver.   In  the  latter  part 
of  that  year,  some  of  the  employes  of  the 
commercial  agencies  of  Dun  &  Co.  and  Brad- 
street  &  Co.  obtained  from  Cohen  informa- 
tion respecting  his  financial  affairs.  About 
the  same  time,  he  transmitted  to  Benjamin 
&  Co.,  of  New  York,  a  statement  of  his  as- 
sets.   In  April,  1892,  the  appellees,  Hirsh, 
Elson  &  Co.,  through  their  traveling  sales- 
man, sold  Cohen  a  bill  of  goods,  which  was 
ultimately  paid.   In  the  following  July,  he 
made  a  further  statement  to  one  of  the 
agencies.   In  October,  Hirsh,  Elson  &  Co. 
sold  the  goods  which  are  the  subject  of  this 
litigation.   Cohen  did  not  pay  for  them.  He 
had  gradually   become  embarrassed,  and 
quite  a  number  of  his  creditors  commenced 
attachment  suits  against  him,  and  levied  on 
his  stock  and  other  property  to  enforce  the 
collection  of  their  debts.    Under  the  levies, 
the  sheriff  took  the  goods  which  Hirsh.  El- 
son &  Co.  had  sold  in  October.    In  the  state- 
ments which  he  furnished  rue  agencies,  and 
in  the  letter  which  he  wrote  Benjamin  & 
Co.,  Cohen  included  an  interest  which  he  had 
In  some  lots  in  one  of  the  additions  to  Den- 
ver, and  an  interest  in  some  property  near 
Chicago.  The  Chicago  property  was  held 
by  an  association.    His  interest  was  equiva- 
lent to  what  he  stated  about  his  title,  though 
the  witnesses  generally  unite  in  saying  that 
his  representation  was  substantially  that  he 
had  a  certain  interest  in  that  particular  prop- 
erty.  After  he  made  the  statement  In  July, 
he  exchanged  the  lots  for  a  piece  of  im- 
proved property  nearer  Denver.   Both  the 
lots  and  the  property  taken  in  the  trade  were 
incumbered,  but  the  terrace  property  was  of 
equal  value  with  and  not  more  heavily  Incum- 
bered than  the  unimproved  lots  which  Cohen 
had  previously  owned.   When  the  attach- 
ment suits  were  begun,  his  commercial  lia- 
bilities amounted  to  a  little  upwards  of  $11,- 
000.   His  stock  in  trade  and  his  fixtures 
were  not  enough  to  liquidate  the  debt  If 
coupled  with  the  value  of  his  real  estate  (as 
the  testimony  showed  it  to  be),  Cohen  was 
not  Insolvent,  but  had  some  two  or  three 
thousand  dollars  over  and  above  his  debts, 
assuming,  of  course,  that  he  was  able  t« 
turn  his  land  Into  money  and  realize  on 
whatever  bills  receivable  he   might  own. 
The  two  bills  of  goods  which  Cohen  bought 
of  Hirsh,  Elson  &  Co.  were  sold  through  a 
traveling  salesman,  to  whom  nothing  was 
ever  said  after  the  statements  in  April,  when 
that  lot  of  goods  was  purchased.    He  then 
told  Alexander  something  about  his  affairs, 
and  referred  him  to  Benjamin  &  Co.  Hirsh. 
Elson  &  Co.  were  apparently  satisfied  with 
what  they  learned,  and  made  the  October 
sale  without  further  inquiry.    On  this  basis, 
Hirsh,  Elson  &  Co.  replevied   the  goods. 
They  contend  that  under  the  circumstances 
of  the  sale,  the  title  to  the  goods  did  not  pass 
as  between  vendor  and  vendee,  and  tbej 
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could  reclaim  them  even  from  attaching  cred- 
itors. In  support  of  their  title,  they  under- 
took to  make  proof  of  what  Cohen  had  stat- 
ed to  the  commercial  agencies,  of  what  Ben- 
jamin &  Co.  had  communicated  to  them,  and 
of  the  amount  of  assets  "which  Cohen  had 
when  he  bought  the  goods.  For  this  purpose, 
they  put  Cohen  and  the  clerks  of  the  agen- 
cies on  the  stand.  When  the  clerks  who  col- 
lected the  information  were  produced,  they 
were  asked  what  Cohen  had  stated  concern- 
ing his  affairs.  Only  one  of  them  produced 
his  report  to  the  agency.  The  other  brought 
what  purported  to  be  a  copy.  Neither  of 
them  undertook  to  state  precisely  what 
Cohen  had  said.  They  could  only  testify 
that,  when  they  made  their  inquiries,  they 
took  down  certain  memoranda,  and  from 
those  memoranda  were  able  to  speak  gen- 
erally about  his  statements.  The  reports 
which  were  furnished  to  Hirsh,  Elson  &  Co. 
were  produced.  When  the  plaintiffs  endeav- 
ored to  show  by  Cohen  that  the  statements 
were  not  true,  they  met  with  very  little  suc- 
cess. The  invoice  of  the  Bheriff,  which  was 
probably  not  very  much  in  excess  of  the 
values,  very  clearly  showed  that  the  stock 
was  worth  In  the  neighborhood  of  $11,000. 
The  only  difference  between  the  representa- 
tions and  the  facts,  If  any,  lay  In  the  dif- 
ference between  his  statement  of  the  value  of 
his  realty  and  its  actual  worth.  Cohen's  evi- 
dence was  the  only  proof  on  this  subject  It 
was  proven  by  an  abstractor  that  he  had  no 
title  to  the  lots  in  Hartman's*  addition,  but 
it  was  clearly  demonstrated  that  Cohen  had 
traded  for  the  Broadway  Terrace.  This 
property  was  worth  as  much  as  the  lots. 
This  we  must  assume,  for  there  was  no  evi- 
dence disputing  it.  Cohen  was  interrogated 
concerning  these  statements  in  July,  and  tes- 
tified to  their  accuracy  and  their  truth.  He 
likewise  testified  that  he  purchased  the  goods 
in  good  faith,  and  intended  to  pay  for  them 
when  he  bought  them.  There  is  nothing  to 
impeach  this  statement,  unless  we  are  at  lib- 
erty to  assume  it  to  be  inaccurate  because  he 
subsequently  failed  to  pay  and  was  found  to 
be  Insolvent  when  the  parties  attempted,  by 
their  attachments,  to  realize  enough  to  pay 
all  the  claims. 

When  the  case  was  concluded,  the  court 
gave  several  Instructions  to  the  jury.  The 
jury  were  told  that  if  they  believed  the 
statements  were  false,  and  Cohen's  condition 
was  not  as  he  gave  it,  and  the  plaintiffs,  re- 
lying on  the  reports,  sold  the  goods,  they 
must  find  for  them.  The  court  further  told 
the  jury,  even  though  they  might  find  from 
the  evidence  that  the  statements  were  sub- 
stantially true  when  made,  yet  if  after- 
wards Cohen's  financial  condition  was  sub- 
stantially changed,  and  the  jury  believed 
"that,  at  the  time  of  the  purchase  of  the  said 
goods  In  controversy  from  the  plaintiffs  by 
said  Cohen,  the  financial  condition  of  said 
Cohen  was  substantially  different  from  the 
report  and  statement  made  by  Alfred  Ben- 
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jamin  &  Co.  and  the  report  made  to  Brad- 
street's  Agency  in  1892,  then  it  became  and 
was  the  duty  of  said  Cohen,  before  purchas- 
ing said  goods  of  the  plaintiffs,  to  make  a 
statement  to  the  plaintiffs  of  the  change 
which  had  taken  place  in  his  financial  con- 
dition; or  if  you  believe  from  the  evidence 
that,  at  the  time  of  the  purchase  of  said 
goods  In  controversy  from  the  plaintiffs,  the 
said  Cohen  had  no  reasonable  expectation 
of  paying  for  the  same,  and  you  further  be- 
lieve from  the  evidence  that  the  plaintiffs 
sold  the  goods  to  said  Cohen  relying  upon  the 
Statements  made  by  said  Alfred  Benjamin 
&  Co.  and  the  said  report  of  said  Commercial 
Agency,  then,  in  that  case,  it  is  your  duty 
to  find  for  the  plaintiffs.''  Acting  under 
these  instructions,  the  Jury  found  with  the 
plaintiffs,  and  the  attaching  creditors  ap- 
pealed. 

The  equities  here  are  manifestly  with  the 
diligent  creditors  who  instituted  the  suits  to 
collect  their  debts,  and  the  appellees  are  not 
entitled  to  maintain  their  Judgment!  even 
though  the  facts  may  have  justified  the  ver- 
dict, unless  the  jury  were  aptly  and  correct- 
ly instructed  respecting  the  law.  We  are  not 
prepared  to  concede  either  proposition.  We 
should  not,  however,  disturb  the  Judgment 
because  we  disagreed  with  the  jury,  but  for 
the  legal  errors  apparent  in  the  record.  Com- 
mercial agencies  are  well-recognized  instru- 
ments in  the  commercial  world  for  the  trans- 
action of  business  between  different  places. 
They  probably  subserve  a  useful  end,  and  in 
many  ways  are  advantageous  to  those  who 
are  engaged  In  commerce.  In  the  quick  and 
rapid  transactions  of  modern  times,  they  are 
very  much  relied  on  to  settle  the  question  of 
the  responsibility  of  the  merchant  who  seeks 
to  trade  with  the  wholesale  and  Jobbing 
house.  Their  means  are,  doubtless,  subject 
to  criticism,  and  they  are  often  used  to  the 
detriment  of  the  merchant,  as  well  as  to  his 
advantage.  As  an  original  proposition,  I 
should  be  very  much  Inclined  to  doubt 
whether,  In  the  absence  of  a  specific  purpose 
on  the  part  of  the  buyer  to  deceive  a  par- 
ticular seller,  a  statement  made  to  a  commer- 
cial agent,  even  though  the  agent  might  re- 
port It  to  his  foreign  correspondent,  could  be 
made  the  basis  of  an  action  for  false  repre- 
sentations. I  should  also  question  whether  a 
vendor  could  rescind  a  sale  on  the  hypothesis 
that  he  had  been  led  to  make  It  because  of 
what  was  reported  to  him  by  the  agency, 
without  ample  and'  satisfactory  proof  that 
the  statement  was  made  to  the  agency  with 
both  knowledge  and  intention  on  the  part  of 
the  vendee  that  it  was  to  be  transmitted  or 
furnished  to  that  vendor.  There  are,  how- 
ever, some  cases  which  declare  the  doctrine 
and  hold  that  a  representation  made  to  a  com- 
mercial agency  without  reference  to  any  Im- 
mediate transaction  between  the  one  making 
It  and  some  other,  may  still  be  proven  by  a 
vendor  who,  relying  on  It,  makes  a  sale  after 
he  has  received  a  rcnort  which  embodies  sub- 
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stantially  what  the  merchant  has  said.  We 
are  not  disposed  to  dissent  from  the  author- 
ities on  this  subject  We  prefer  to  say  that, 
admitting  that  this  is  the  law,  vendors  who 
rely  on  it  to  set  aside  sales  as  against  attach- 
ing creditors  must  make  clear  and  satisfac- 
tory proof  both  of  the  representations  and 
their  falsity.  The  trouble  with  most  of  these 
agencies  is  this:  they  do  not  rely  on  what 
the  merchant  has  stated  as  much  as  they  do 
on  the  general  information  respecting  his 
financial  status,  which  they  are  able  to  gather 
in  the  community.  The  reporters  combine 
what  has  been  stated  with  what  they  have 
been  able  to  learn,  and  many  times  color  It 
as  their  interests  or  information  may  war- 
rant; so  that,  when  the  report  reaches  the 
foreign  correspondent,  it  is  a  far  differ- 
ent thing  from  an  accurate  transcript  of 
what  the  home  merchant  has  said.  Prob- 
ably the  reports  which  are  furnished  the 
vendor  would  be  admissible  as  an  element  hi 
the  proof,  but  they  must  be  supplemented 
by  evidence  of  the  actual  representations 
which  were  made  by  the  buyer.  This  would 
not  be  accomplished  by  producing  the  reports 
which  the  clerks  made  to  the  home  office. 
The  evidence  In  this  regard  must  be  a  sub- 
stantial narration  of  the  buyer's  statements, 
which,  In  turn,  must  be  in  effect,  if  not  In 
accurate  restatement,  reproduced  In  what 
was  furnished  the  seller.  The  rules  of  evi- 
dence permit  no  other  method  of  proof,  and 
the  rights  of  attaching  creditors  cannot  be 
affected  unless  the  vendor  can  sustain  his 
title  by  clear  and.  convincing  evidence  of  the 
fraud  of  the  vendee.  The  burden  should  be 
placed  on  the  vendor.  He  has  parted  with 
the  possession  of  his  goods.  The  sale  is 
complete.  Credit  is  given.  The  purchasers 
have  a  title  which  Is  indefeasible  if  they  got 
title  at  all.  To  Invalidate  the  transaction, 
the  seller  relies  on  the  falsity  of  a  statement 
which  was  made  to  an  agency,  and  was 
made  perhaps  months  before  the  transaction 
in  question,  and  virtually  to  the  public  gener- 
ally, and  without  specific  intent  It  is  not 
inequitable  to  require  him  to  make  close, 
strict,  and  satisfactory  proof  both  of  the  rep- 
resentations and  then*  falsity.  The  testi- 
mony In  the  present  case  did  not  rise  to  that 
level  in  either  particular.  The  clerks  who 
claimed  to  have  interviewed  Cohen  were  pro- 
duced. Their  memory  of  what  he  said  was 
neither  clear,  accurate,  nor  positive.  But 
waiving  the  unsubstantial  and  unsatisfactory 
character  of  their  evidence,  which  should 
have  been  submitted  to  the  jury  with  in- 
structions respecting  it,  the  case  lacked  evi- 
dence of  the  falsity  of  the  representations. 

The  plaintiffs  produced  one  witness  who 
had  examined  the  records  and  failed  to  find 
the  lots  in  Hartman's  addition  which  Cohen 
said  he  owned.  There  was  some  discrepancy 
between  the  facts  and  what  one  of  the  agen- 
cy's employes  said  concerning  Cohen's  state- 
ment respecting  the  title  to  the  Chicago  prop- 
erty.  Nothing  further  wa«  offered  on  this 


subject  The  first  was  entirely  destroyed  by 
Cohen  himself,  who  was  put  on  the  stand 
by  the  plaintiffs.  It  appeared  from  his  testi- 
mony that  the  July  statement  concerning  the 
Hartman  lots  was  absolutely  true.  After 
that  date  the  lots  were  not  sold,  but  were 
traded  for  other  improved  property  in  Broad- 
way Terrace,  which  was  of  equal  value. 
That  much,  then,  of  his  statement  was  not 
false.  It  is  assumed  by  counsel  that  they 
have  a  right  to  eliminate  the  real-estate  value 
from  this  statement  In  order  to  demonstrate 
the  falsity  of  his  representations.  The  argu- 
ment Is  a  non  sequitur.  The  representation 
that  he  owned  the  lots  was  accurate.  His 
opinion  of  the  value  was  another  proposi- 
tion. On  it  a  false  representation  can  hardly 
be  based.  The  difference  between  the  faets 
and  the  statement  which  Cohen  made  about 
the  Chicago  property  was  unsubstantial. 

There  is  another  matter  to  which  atten- 
tion must  be  directed  before  the  general 
principles  of  law  which  will  be  applied  to 
the  instructions  can  be  understanding^ 
stated.  There  was  nothing  in  the  evidence 
to  show  that  Cohen  had  any  design  to  de- 
fraud Hirsh,  Elson  &  Co.  when  he  bought 
the  goods.  The  case  Is  barren  of  proof 
even  tending  in  that  direction.  The  only 
thing  which  admits  of  that  construction,  or 
of  an  argument  respecting  it  must  be 
drawn  from  the  fact  that  when  his  assets 
were  seized  by  the  sheriff,  they  did  not  yield 
on  execution  sale  enough  to  pay  his  debts, 
—a  circumstance  which  would  probably  ap- 
ply to  the  property  of  most  men  in  business 
If  they  were  suddenly  called  upon  to 
liquidate.  In  fact  Cohen  directly  testified 
that  he  purchased  the  goods  in  good  faith, 
and  fully  Intended  to  pay  for  them.  This 
he  might  have  done  but  for  the  pressure  of 
the  panic,  which  had  then  already  com- 
menced to  be  felt. 

This  statement  and  argument  must  satis- 
fy the  professional  mind  that  the  court  did 
not  Instruct  the  jury  In  accordance  with  the 
law.  There  are  two  phases  of  the  Instruc- 
tion which  is  quoted  to  which  attention 
must  be  directed.  The  jury  were  told  sub- 
stantially that  if  they  believed  from  the  evi- 
dence that  Cohen,  at  the  time  of  the  pur- 
chase, had  no  expectation  to  pay,  their  ver- 
dict must  be  for  the  plaintiffs.  This  does 
not  accord  with  the  law.  The  Instruction 
lacks  a  fundamental  element  required  by 
all  the  cases,  to  wit  a  design  not  to  pay. 
Some  of  the  authorities  undoubtedly  go  to 
a  great  length  In  requiring  definite  proof  of 
facts  from  which  the  intention  not  to  pay 
can  be  fairly  and  easily  demonstrated.  Oth- 
ers lack  that  vigor  of  expression,  and  will 
permit  the  jury  to  infer  the  design  and  in- 
tent not  to  pay,  providing  they  find  from  the 
proof  enough  to  satisfy  them  that  the  inten- 
tion existed.  Some,  perhaps,  go  still  fur- 
ther, and  permit  the  jury  to  infer  the  intent 
not  to  pay  from  proof  of  the  insolvency  of 
the  buyer  at  the  time  of  the  purchase;  but 
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there  Is  no  well-considered  case  which  we 
approve  which  permits  an  instruction  in  the 
form  which  the  court  adopted  in  this  case. 
A  reasonable  expectation  not  Jto  pay  is  not 
enough.  The  jury  ought  to  have  been  care- 
fully instructed  that  they  must  find  the  buy- 
er had  the  intent  and  design  not  to  pay  at 
the  time  he  made  the  purchase  or  the  title 
would  pass.  Gavin  v.  Armlstead,  57  Ark. 
674,  22  S.  W.  431;  Beticker  v.  Katzenstein, 
26  DL  App.  33;  Armstrong  v.  Lewis,  38  I1L 
App.  164;  Morrill  v.  Blackman,  42  Conn. 
324;  Garbutt  v.  Bank,  22  Wis.  384;  Zucker 
v.  Karpeles,  88  Mich.  413,  50  N.  W.  373; 
Bedington  v.  Roberta,  25  Vt  686;  Swarth- 
out  v.  Merchant,  47  Hun,  106;  Hotchkin  v. 
Bank,  127  N.  Y.  329,  27  N.  E.  1050;  Bank 
v,  Bamberger,  77  Tex.  48,  13  S.  W.  959; 
Manufacturing  Co.  v.  Keeler,  65  Hun,  508, 
20  N.  Y.  Supp.  388;  Klopensteln  v.  Mulcahy, 
4  Nev.  296;  Smith  v.  Smith,  21  Pa.  St  367. 
These  cases,  with  many  others,  hold  the 
necessity  of  proof  of  a  fraudulent  Intent 
on  the  part  of  the  buyer  at  the  time  of  the 
transaction..  Few  of  the  states  go  to  the  ex- 
tent of  the  Pennsylvania  cases.  Personally, 
I  am  not  prepared  to  quarrel  with  that 
court  They  have  rested  their  decisions  on 
a  broad  and  Impregnable  basis.  To  entitle 
the  vendor  to  rescind  the  sale,  as  against 
the  subsequent  vendee  or  attaching  cred- 
itor, when  he  has  parted  with  the  posses- 
sion of  his  goods,  he  should  be  able  to 
show  an  actual  artifice  and  design  whereby 
he  was  misled;  otherwise  the  sale  must 
stand.  If  all  the  cases  pursued  this  well- 
defined  policy,  there  would  be  much  less 
litigation  of  this  description.  We  do  not  so 
declare  the  law,  because  the  current  is  the 
other  way,  but  we  do  insist  that  there  must 
be  some  proof  of  design,  or  some  evidence 
offered  from  which  the  jury  would  be  at 
liberty,  under  well-defined  and  well-stated 
rales  of  law,  to  find  that  the  intent  existed. 
In  this  case  there  was  no  such  proof.  The 
1ury  would  not  have  been  warranted  on  the 
case  made  to  find  the  existence  of  such 
intent  It  was  expressly  negatived  by 
Cohen's  own  testimony,  and  by  all  the  cir- 
cumstances surrounding  the  transaction. 

The  other  part  of  the  Instruction  which 
has  been  quoted  is  subject  to  even  stronger 
criticism.  In  it  the  court  left  the  level  of 
common  every -day  life,  and  entered  a  moral 
region  with  which  few  men  are  familiar. 
The  jury  were  told  that  If,  after  Cohen  had 
made  his  statements  to  the  commercial  agen- 
cies, be  found  his  financial  condition  alter- 
ed, so  that  in  some  substantial  respect  his 
statement  would  not  be  true,  he  was  bound 
to  publish  the  fact  of  his  insolvency.  There 
is  no  such  responsibility.  As  a  general 
proposition,  the  buyer  is  under  no  obligation 
whatever  to  furnish  unsought  information 
either  as  to  his  present  or  his  changed  con- 
dition. We  do  not  intend  to  decide  that 
when  there  have  been  dealings  between  the 
parties,  and  the  purchaser  has  become  ab- 


solutely bankrupt,  or  has  reached  a  finan- 
cial condition  which  would  warrant  the  in- 
ference and  amount  practically  to  proof  of  a 
design  not  to  pay,  and  render  the  transac- 
tion a  fraud  on  the  seller,  he  may  withhold 
information  of  his  condition.  No  such  case 
is  presented.  If  there  was  any  change  in 
Cohen's  condition,  there  was  no  such  radi- 
cal alteration  as  would  even  tend  to  estab- 
lish a  fraudulent  purpose.  There  was  noth- 
ing to  evidence  a  design  not  to  pay.  The 
language  of  the  instruction  "if  they  found 
Cohen's  condition  substantially  changed" 
was  not  sufficiently  guarded,  restricted,  and 
well  defined.  The  court  left  out  of  it  the 
Idea  which  should  have  been  its  controlling 
feature,  to  wit  the  fraudulent  purpose. 
This  is  more  manifest  from  the  conclusion 
which  directs  the  jury  to  find  with  the 
plaintiffs  if  they  conclude  Cohen  had  no  rea- 
sonable expectation  to  pay.  The  folly  of 
the  principle  Is  apparent  No  merchant 
struggling  under  difficulties  could  survive 
a  communication  of  this  sort  24  hours.  Ev- 
ery creditor  would  become  a  suitor,  and 
every  suit  would  be  begun  by  attachment 
The  instructions  were  erroneous. 

For  the  errors  which  were  committed  by 
the  trial  court,  as  they  have  been  stated, 
this  case  will  be  reversed,  and  remanded  for 
a  new  trial  in  conformity  with  this  opin- 
ion. Reversed. 

(6  Colo.  App.  489) 

GOMEB  v.  STOCKDALB. 

(Court  of  Appeals  of  Colorado.    Feb.  11,  1895.) 

Soit  bt  Assignee  —  Rsal  Partt  in  Interest— 
Pleading  and  Proof—  Rights  under  Mort- 
gage—Assertion  under  General  Denial.  - 

1.  The  assignee  of  a  claim  may  sue  there- 
on as  the  "real  party  in  interest,"  though  the 
assignment  is  on  condition  that  when  the  claim 
is  collected  the  whole,  or  some  part,  must  be 
paid  over  to  the  assignor. 

2.  Defendant  sold  the  timber  on  her  land, 
taking  as  security  for  the  purchase-price  notes 
a  mortgage  on  the  mill  machinery  to  be  used  in 
sawing  the  timber.  The  vendee  faiied  to  pay 
the  notes  when  due,  and  assigned  his  interest 
nnder  the  contract  to  plaintiff,  who  sued  for  the 
value  of  certain  lumber  and  the  machinery 
which  defendant  had  seized.  Held,  that  defend- 
ant should  piead  the  mortgage,  to  entitle  her  to 
assert  her  full  rights  under  it 

Error  to  district  court,  Arapahoe  county. 

Action  by  Philip  P.  Gomer  against  Laura 
E.  Stockdale.  There  was  a  judgment  for  de- 
fendant, and  plaintiff  brings  error.  Be 
versed. 

J.  W.  Horner,  for  plaintiff  In  error.  %Johv 
S.  Glbons  and  G.  S.  Baymond,  for  defend 
ant  in  error. 

BISSELL,  P.  J.  During  the  year  1887. 
Laura  E.  Stockdale  was  the  owner  of  some 
lands  In  Park  county,  and  Matthew  C.  Jack- 
son was  a  mill  man  engaged  In  making  lum- 
ber. In  August  the  parties  made  an  agree- 
ment which,  in  respect  to  those  terms  essen- 
tial to  the  decision,  substantially  provided. 
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that  Jackson  might  erect  his  mill  machinery 
and  such  temporary  structures  as  were  es- 
sential to  his  milling  operations  on  certain 
parts  of  the  land.  The  owner  also  sold  him 
the  tree  tops,  and  the  cut  and  standing  tim- 
ber, with  the  right  to  fell  the  trees  and  re- 
duce them  to  lumber.  The  consideration  on 
Jackson's  part  was  represented  by  13  prom- 
issory notes,  of  |500  each,  maturing  month- 
ly, beginning  with  the  10th  of  September, 
1887.  To  secure  payment  of  this  paper, 
Jackson  agreed  to  give  a  mortgage  on  the 
mill  machinery.  He  executed  this  security. 
Jackson  paid  only  a  part  of  the  note  that 
matured  in  November,  and  defaulted  on  the 
other  notes.  Afterwards,  by  a  written  in- 
strument, he  sold  and  transferred  to  the 
present  appellant,  Corner,  all  his  rights  and 
interest  under  the  contract  At  the  time  he 
ceased  operations,  there  was  considerable 
lumber  at  the  mill,  amounting  to  about  40,- 
600  feet,  and  some  30,000  feet  of  unreduced 
logs,  either  at  the  mill  or  cut  in  the  woods. 
Subsequent  to  the  transfer,  Comer  made  de- 
mand for  the  lumber  and  the  logs,  and, 
when  the  owner  refused  to  surrender,  brought 
this  suit  It  is  very  peculiar  in  its  form  and 
In  the  structure  of  the  pleadings,  which  do 
not  seem  to  be  well  adapted  to  the  protec- 
tion or  preservation  of  the  defendant's  rights. 
The  plaintiff  set  up  title  to  the  lumber  and 
the  logs  as  a  first  cause  of  action,  alleged 
the  taking  and  removal  by  the  defendant 
Stockdale,  stated  the  value,  and  prayed  Judg- 
ment The  second  cause  of  action  was  of 
the  same  nature,  though  it  related  solely  to 
the  mill  and  its  machinery,  and  the  tem- 
porary structures  occupied  by  the  men.  In 
the  answer  to  the  first  cause  of  action,  the 
agreement  was  set  up,  the  execution  of  the 
mortgage  stated,  and  it  was  alleged  on  be- 
half of  the  defendant  that  the  taking  was 
under  and  pursuant  to  th*  authority  con- 
ferred In  the  mortgage.  There  was  a  gen- 
eral denial,  and  another  defense  which  Is 
past  easy  apprehension.  It  was  stated  that 
the  transfer  to  Gomer  was  without  consid- 
eration, and  the  action  was  prosecuted  In 
the  interest  of  Jackson.  As  a  defense,  of 
course,  it  amounted  to  nothing,  although  It 
seems  to  have  been  of  considerable  force  in 
the  progress  of  the  trial.  So  far  as  con- 
cerned the  second  cause  of  action,  which  re- 
lated to  the  mill,  the  defendant  denied  gen- 
erally. On  these  issues  the  parties  went  to 
trial.  The  plaintiff  proved  the  amount  of 
lumber  and  logs  at  the  mill,  In  the  woods 
cut  and  ready  for  reduction,  and  the  value. 
He  produced  the  transfer,  and  proved  the 
consideration,  which  was  apparently  the  set- 
tlement of  some  debts  between  Comer  and 
Jackson.  The  defendant  introduced  no  tes- 
timony at  all.  There  was  an  attempt  by  the 
cross-examination  of  the  plaintiff's  witness- 
es, to  show  that  as  between  Comer  and 
Jackson,  the  transfer  was  not  made  in  good 
faith,  for  a  valuable  consideration;  that  the 
assignment  was  colorable,  and  the  suit  prose- 


cuted for  Jackson's  benefit.  It  was  not  pre- 
tended, nor  was  any  evidence  Introduced  to 
establish,  that  because  of  the  agreement  be- 
tween Comer  and  Jackson,  the  defendant 
was  prejudiced,  or  had  any  defense  which 
would  not  have  been  available  against  Go- 
mer as  well  as  against  Jackson.  It  was  as- 
sumed that  if  Gomer  paid  no  valuable  con- 
sideration for  the  assignment  and  Jackson 
was  to  receive  the  benefit  Gomer  must,  of 
necessity,  fall  in  the  suit  There  was  some 
loose  evidence  tending  to  show  that  some  of 
this  stuff  had  been  taken  under  attachment 
but  there  was  nothing  which  would  warrant 
a  finding  that  it  had  been  thus  taken.  In 
fact  counsel  admitted  during  the  progress  of 
the  trial  that  part  of  the  property  had  come 
Into  the  defendant's  possession.  On  the  con- 
clusion of  the  evidence,  the  court  charged 
the  jury  that  if  they  should  find  the  bill  of 
sale  was  not  made  in  good  faith,  and  that 
it  was  without  any  consideration,  Gomer 
would  not  be  the  real  plaintiff;  and  If  they 
found,  under  those  circumstances,  that  he 
was  simply  a  nominal  plaintiff,  they  must 
find  for  the  defendant 

Whatever  may  be  the  equities  of  the  case, 
or  the  real  fact  concerning  the  responsibility 
of  the  defendant  it  is  manifest  the  question 
was  not  necessarily  settled  by  the  verdict  of 
the  jury.  The  whole  case,  in  the  minds  of 
the  jury,  may  have  turned  directly  on  the 
question  as  to  the  character  of  the  transac- 
tion between  Gomer  and  Jackson.  There 
was  evidence  enough  offered  to  raise  a  sus- 
picion in  the  minds  of  the  jury  that  Gomer 
and  Jackson  had  arranged  to  maintain  this 
suit  in  Gomer's  name,  for  the  recovery  of  the 
value  of  the  lumber  and  the  logs,  hoping 
thereby  to  escape  any  responsibility  on  Jack' 
son's  part  for  a  failure  to  carry  out  his  con- 
tract, other  than  what  was  enforceable  by  vir- 
tue of  the  chattel  mortgage.  The  testimony 
concerning  the  transaction  between  Gomer 
and  Jackson  was  not  very  satisfactory  In 
these  particulars,  and  ft  Is  very  manifest  the 
plaintiff  was  prejudiced  by  the  court's  in- 
struction on  this  subject  There  is  much 
controversy  in  the  various  states  respecting 
that  almost  universal  code  provision,  that  a 
suit  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest  Until  the  true  con- 
struction of  that  act  is  settled  in  any  par- 
ticular state,  there  is  much  room  for  discus- 
sion. It  has  been  often  adjudged  that  the 
term  "real  party  in  Interest"  Is  but  a  syn- 
onym for  the  phrase  the  "person  having  the 
legal  title."  It  has  accordingly  been  decided 
that  It  is  no  infraction  of  this  statute  to 
bring  the  suit  in  the  name  of  the  person  to 
whom  the  claim  has  been  assigned,  whether 
it  be  an  open  account  or  otherwise,  although 
there  may  be  annexed  to  the  transfer  the 
condition  that,  when  the  sum  is  collected; 
the  whole  or  some  part  of  it  must  be  paid 
over  to* the  assignor.  Bliss,  Code  PI.  51, 
Meeker  v.  Claghorn,  44  N.  Y.  349;  Allen 
Brown,  Id.  229;  Bassett  v.  In  man,  7  Cola 
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270,  3  Pac.  383.  Since  this  doctrine  pre- 
vails in  Colorado,  it  is  clear  Gomer  had  a 
right  to  bring  the  suit  on  the  transferred 
claim.  The  agreement  between  Gomer  and 
Jackson,  concerning  the  disposition  of  the 
proceeds,  did  not  affect  the  recovery.  Of 
course,  if  the  transfer  in  any  wise  operated 
to  restrict  the  defense  which  Stock  dale  could 
set  up,  it  might  be  a  different  matter.  Noth- 
ing was  pleaded  which  in  any  manner  tends 
to  raise  such  a  question,  and  this  is  all  that 
can  be  said  about  It 

In  answering  the  second  defense,  the  de- 
fendant simply  denied  generally  the  allega- 
tion of  the  complaint  This  second  cause  of 
action  concerned  the  mill  and  its  machinery, 
and  was  brought  to  recover  for  its  taking. 
If,  as  would  appear  from  the  record,  all  this 
property  was  seized  under  the  chattel  mort- 
gage which  Jackson  had  executed,  that  in- 
strument, if  valid,  would  protect  the  defend- 
ant from  a  suit  for  damages  for  its  removal. 
It  is  questionable  whether,  under  the  gen- 
eral denial,  the  defendant  could  make  the 
proof  essential  to  the  protection  of  her  inter- 
ests, as  against  that  cause  of  action.  From 
the  entire  record,  it  is  very  clear  to  us  the 
security  should  be  pleaded  and  proven  in 
order  that  the  defendant  might  have  the  full 
benefit  of  whatever  claim  she  could  rightful- 
ly assert  under  it  Since  this  case  must  be 
reversed,  and  the  time  has  gone  by  in  which 
an  application  could  be  rightly  made  in  this 
direction,  the  Judgment  will  be  reversed, 
with  leave  to  the  parties  to  apply  to  the  low- 
er court  for  a  correction  of  the  pleadings  on 
both  sides,  as  they  may  be  advised.  For 
the  error  committed  by  the  court  in  its  in- 
structions to  the  jury,  the  Judgment  will  be 
reversed,  and  the  case  remanded.  Reversed. 


(5  Colo.  App.  535) 

AULD  et  al.  v.  TRAVIS. 
(Court  of  Appeals  of  Colorado.  Feb.  11, 1896.) 
Agistment — Libk — Priority. 
T.,  Q.,  and  another  became  partners  for 
marketing  cattle.  Q.  was  to  furnish  as  many 
cattle  as  conld  be  profitably  handled,  and  man- 
age the  business,  and  T.  was  to  furnish  his 
ranch  as  his  share  of  the  capital,  while  the  oth- 
er partner  was  to  provide  the  money  for  current 
expenses.  Q.  bought  1,000  cattle  on  time,  se- 
cured the  price  by  chattel  mortgage  thereon, 
and  placed  them  on  the  land,  on  which  T.  had  a 
large  quantity  of  hay,  which  he  turned  over  to 
the  firm  under  an  agreement  that  he  should  re- 
ceive pay  at  $4.50  per  ton  for  so  much  as  was 
used.  T.  received  from  his  partners  a  sum  in 
excess  of  two-thirds  the  agreed  price  of  the  hay. 
Hdd,  that  T.  had  no  agistor's  lien  on  the  cattle 
for  feeding  them,  which  was  superior  to  the 
Hen  of  the  mortgagees,  under  2  Mills'  Ann.  St 
f  2854  (Gen.  St  §  2118),  as  amended  by  Acts 
1889,  p.  282,  which  provides  that  any  ranch- 
man, farmer,  etc.,  to  whom  any  cattle  shall  be 
intrusted  for  feeding,  shall  have  a  lien  on 
such  animals  for  the  sum  due  therefor. 

Appeal  from  district  court,  Saguache  coun- 
ty. 

Bin  by  Dewltt  G  Travis  against  W.  T. 
Auld  and  others  for  an  injunction.   From  a 


Judgment  and,  decree  for  plaintiff,  defend- 
ants Auld  and  McCorkle  appeal.  Reversed. 

On  the  19th  day  of  October,  1892,  appel- 
lee, Charles  B.  Quincy,  and  W.  F.  Reed,  by 
a  written  agreement  became  partners,  for 
purchasing,  feeding,  handling  and  market- 
ing cattle,  for  a  term  of  five  years.  Appel- 
lee, a  ranchman,  leased  to  the  partnership, 
for  the  purpose  of  pasturage,  three  tracts  of 
pasture  land,  aggregating  about  5,700  acres'. 
By  the  terms  of  the  contract,  appellee  was 
to  furnish  the  land  as  his  contribution  to  the 
capital  of  the  firm,  free  of  rent  and  charge. 
Quincy  agreed  to  furnish  as  many  cattle  as 
could  be  handled  profitably,  at  the  market 
price  of  cattle,  take  entire  charge  of  the 
cattle,  and  manage  the  entire  business,,  inr 
eluding  the  employment  of  assistants,  the 
purchase  of  new  stock,  and  the  sales  of  cat- 
tle. Reed  was  to  furnish  the  money  nece* 
sary  for  current  expenses  of  the  partnerships 
not  to  Include  the  purchase  of  cattle;  the 
profits  of  the  business  te  be  divided  equally 
between  the  three  partners.  Pursuant  to 
such  agreement  on  the  21st  of  October, 
Quincy  brought  to  the  ranch  of  Travis  603 
head  of  cattle,  and  placed  them  on  the  flelts 
designated  in  such  contract  On  October 
28th  he  brought  other  444  head  of  cattle^ 
and  disposed  of  them  in  like  manner.  On 
the  premises  set  apart  upon  the  contract) 
Travis  had  cut  and  stacked  a  quantity  of 
hay  estimated  at  400  tons.  Such  hay  was 
measured  by  Travis,  and  turned  over  by  him 
to  Quincy  for  the  use  of  the  partnership, 
for  which  he  was  to  receive  pay  proportion- 
ately from  his  partners,  at  the  rate  of  $4.50 
per  ton,  for  so  much  as  was  used.  Upon 
measurement  there  was  found  to  be  about 
280  tons,  all  of  which  was  fed  to  the  stock. 
Under  the  contract  Quincy  took  entire  con- 
trol of  the  supervision,  management  and 
feeding  of  the  cattle,  employing  and  control- 
ling all  help.  Travis  turned  over  the  posses-  \ 
sion  of  the  different  tracts  of  land  desig- 
nated, and  the  hay,  but  exercised  no  con- 
trol or  supervision  whatever.  The  cattle 
were  bought  by  Quincy  from  appellants, 
Auld  and  McCorkle,  upon  eredit  and  a  chat- 
tel mortgage  was  executed  by  him  to  secure 
the  purchase  price.  On  the  16th  of  March 
following  it  is  alleged  the  cattle  were  at- 
tached as  the  property  of  Quincy  on  a  writ 
from  Arapahoe  county.  Thereupon,  under 
the  provisions  of  the  mortgage;  appellants 
took  possession  of  the  cattle,  or,  being  about 
to  take  such  possession  and  remove  them, 
appellee  brought  this  action,  alleging  in  his 
complaint:  (1)  That  he  was  a  ranchman; 
that  on  October  21  and  28,  1892,  Quincy 
brought  to  his  ranch,  and  Intrusted  to  him 
for  the  purpose  of  feeding,  pasturing,  and 
keeping,  the  1,047  head  of  cattle;  that  the 
cattle  were  by  him,  as  agistor,  pastured  and 
kept  until  the  17th  of  March,  1893,  and  that 
the  pasturage  was  worth  $1,534.40;  that 
from  and  after  December  3,  1892,  he,  at  the 
special  instance  and  request  of  Quincy,  fed 
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the  cattle  280  tons  of  hay  owned  by  him- 
self, for  which  Qnincy  agreed  to  pay  him 
$4.50  per  ton,  amounting  to  $1,260.  (2)  That 
defendants  Auld,  McCorkle,  and  Hall  were 
about  to  take  the  cattle  from  his  possession 
by  virtue  of  two  chattel  mortgages  given  by 
Quincy  to  Auld.  (3)  That  the  mortgages 
were  not  recorded  in  Saguache  county  at  the 
dates  the  cattle  were  delivered  to  him.  (4) 
That  at  the  time  of  receiving  the  cattle  he 
had  no  notice,  constructive  or  otherwise,  of 
the  existence  of  the  mortgages.  (5)  That  the 
taking  away  of  the  cattle  would  deprive  him 
of  his  lien  as  agistor,  etc.  Prayed  an  ex 
parte  injunction,  and  asking  that  bis  lien 
be  declared  superior  to  any  other  lien,  etc 
On  March  18th  an  injunction  was  granted 
on  a  bond  of  $400,  and  summons  and  writ 
of  injunction  served  the  same  day  upon  Mc- 
Corkle and  HalL  There  was  no  service  up- 
on Quincy  or.  Auld.  On  April  6th,  Auld,  Mc- 
Corkle, and  Hall  answered,  denying  that  the 
cattle  were  ever  intrusted  to  the  plaintiff  for 
the  purpose  of  feeding,  pasturing,  and  keep- 
ing, or  for  any  purpose;  that  plaintiff  had 
kept  and  pastured  the  cattle  as  an  agistor 
or  in  any  capacity;  that  plaintiff  fed  any 
hay  to  the  cattle,  or  that  the  hay  was  the 
property  of  the  plaintiff;  admitted  that  the 
cattle  were  pastured  upon  the  land  describ- 
ed, etc  For  a  second  defense,  set  up  that 
Quincy  wished  to  purchase  cattle  upon  time; 
exhibited,  as  inducement,  the  articles  of 
partnership  between  Travis,  Reed,  and  him- 
self; that  the  purchase  price  of  the  cattle 
was  agreed  upon;  that  McCorkle  went  with 
Quincy  to  plaintiff's  lands,  and  examined 
them,  with  a  view  of  ascertaining  the  rela- 
tion of  the  parties  to  the  agreement,  and 
their  ability  to  care  for  the  cattle;  that 
plaintiff  declared  himself  a  member  of  the 
partnership,  and  represented  that  all  the 
lands,  and  the  hay  upon  them,  were  to  be 
■sed  exclusively  for  keeping  the  cattle;  that, 
relying  upon  the  representations  made,  the 
cattle  were  sold,  notes  taken,  secured  by 
chattel  mortgages,  which  also  embraced  the 
hay,  which  had  been  sold  by  the  plaintiff  to 
Quincy;  that  the  plaintiff  had  actual  and 
constructive  notice  of  the  mortgages,  and 
that  they  were  duly  recorded;  that,  immedi- 
ately upon  placing  the  cattle  on  the  prem- 
ises, cattle  and  hay  were  given  up  to  the 
charge  and  possession  of  Quincy,  and  that 
during  all  the  time  Quincy  had  open,  ex- 
clusive, and  undisputed  possession;  that 
plaintiff  had  no  possession  nor  rights,  except 
under  the  contract,  etc;  that  in  February 
and  March,  1893,  plaintiff,  in  violation  of 
his  contract,  did  claim  an  agistor's  lien  upon 
the  cattle,  and  threatened  to  hold  them  as 
against  the  mortgages;  alleged  the  suing 
out  of  the  attachment  against  Quincy  and 
the  levy;  and  admitted  the  taking  of  the 
possession  under  the  chattel  mortgages.  On 
March  27,  1893,  the  court  overruled  a  mo- 
tion to  dissolve  the  Injunction,  but  increased 
the  bond  to  $2,500.   Afterwards,  by  stipula- 


tion of  parties,  the  Injunction  was  dissolved 
upon  payment  by  defendants  into  court  of 
$1,534.40,  and  the  giving  of  a  bond  In  the 
sum  of  $1,400,  for  the  benefit  of  the  plaintiff, 
in  case  he  obtained  final  Judgment  Subse- 
quently a  trial  was  had  to  the  court,  result- 
ing in  the  following  finding  and  judgment: 
"Wherefore  it  is  ordered  by  the  court  that 
plaintiff's  lien  as  agistor  be,  and  is  hereby, 
decreed  a  superior  lien  to  lien  of  defend- 
ants' mortgages,  or  any  other  lien  of  de- 
fendants; and  the  court  having  found  that 
there  is  due  and  owing  plaintiff  by  defend- 
ants Auld  and  McCorkle  the  sum  of  $1,- 
721.70,  by  reason  of  the  premises,— therefore 
it  is  ordered  and  adjudged  by  court  that 
plaintiff  do  have  and  recover  from  said  de- 
fendants Auld  and  McCorkle  the  sum  of 
$1,721.70,  with  costs,  and  that  the  $1,534.40 
deposited  by  defendants  with  clerk  hereof 
be  applied  to  satisfaction  of  said  judgment; 
and  the  bond  of  defendants  given  to  secure 
any  judgment  in  this  cause  is  declared  In 
full  force  and  effect,"— from  which  an  ap- 
peal was  prosecuted  to  this  court. 

John  8.  Mosby,  Jr.,  and  F.  W.  Llneau,  for 
appellants.  Chas.  D.  Jones,  Mclntire  &  Mc- 
Donald, and  Emerson  J.  Short,  for  appellee. 

REED,  J.  (after  stating  the  facts).  Our 
statute  giving  a  lien  to  an  agistor  .Is  as  fol- 
lows (2  Mills'  Ann.  St  §  2854;  Gen.  St.  §  2118; 
Amended  Acts  1889,  232):  "Any  ranchman, 
farmer,  agistor,  herder  of  cattle,  tavern 
keeper,  livery-stable  keeper,  or  other  per- 
son to  whom  any  horses,  mules,  asses,  cattle, 
sheep  or  hogs  shall  be  intrusted  for  the  pur- 
pose of  feeding,  herding,  pasturing,  keeping 
or  ranching,  shall  have  a  lien  upon  such 
horses,  mules,  asses,  cattle,  sheep  or  hogs, 
for  the  amount  that  may  be  due  for  such 
feeding,  herding,  pasturing,  keeping  or  runcn- 
ing,  and  for  all  costs  incurred  in  enforcing 
such  lien."  The  suit  was  brought  under  this 
section  of  the  statute  to  secure  and  enforce 
a  lien  upon  the  cattle  for  the  food  consumed. 
"  'Agistment'  is  where  a  person  takes  in  and 
feeds  or  depastures  horses,  cattle,  or  similar 
animals  upon  the  land  for  reward."  The 
lien  for  agistment  is  purely  statutory;  no 
lien  existed  at  common  law.  Chit  Cont 
435;  1  Smith,  Lead.  Cas.  222;  Jackson  v. 
Cummins,  5  Mees.  &  W.  341;  Smith  t. 
Cook,  1  Q.  B.  Div.  79.  The  agistor  had  no 
lien  except  by  special  agreement  Goodrich 
V.  Willard,  7  Gray,  183;  Miller  v.  Mars  ton. 
35  Me.  155;  GrinneU  v.  Cook,  8  Hill,  485. 
The  language  of  our  statute  giving  the  lien 
is:  "The  person  to  whom  any  •  •  •  cat- 
tle •  *  •  shall  be  intrusted  for  the  pur- 
pose of  feeding,  herding,  pasturing,  keeping 
or  ranching,"  etc  The  lien  is  for  the  food 
and  care  expended  upon  the  cattle  of  an- 
other, where  the  cattle  are  intrusted  to  his 
care.  They  must  be  delivered  into  his  pos- 
session, and  subject  to  his  control,  and  the 
bailment  is  such,  and  his  possession  so  exclu- 
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alve,  that  he  may  maintain  trespass  or  trover 
against  a  wrongdoer  for  any  injury  to  their 
possession  (Story,  Bailm.  $  443;  Sutton  v. 
Buck,  2  Taunt  309;  Booth  v.  Wilson,  1 
Barn.  &  Aid.  59;  Burton  v.  Hughes,  2  Bing. 
173);  and  is  only  responsible  for  ordinary 
negligence  (Jones,  Bailm.  91,  92;  McCarthy 
v.  Wolfe,  40  Mo.  520).  The  complaint  makes 
a  case  clearly  within  the  law  of  agistment, 
entitling,  if  sustained  by  evidence,  the  plain- 
tiff to  the  lien:  That,  from  October  21st  and 
2Sth  until  December  3d,  Travis,  as  agistor, 
had  pastured  the  cattle;  "that  from  and 
after  the  last  date,  and  until  March  17, 
1893,"  at  the  special  instance  and  request  of 
said  Quincy,  he  (Travis)  fed  hay  owned  by 
bim  to  said  cattle,  etc  By  the  second  par- 
agraph of  the  contract  above  cited,  it  is  ob- 
vious that  the  plaintiff  leased  to  the  partner- 
ship, of  which  he  was  a  member,  the  real 
estate  described,  with  all  the  rights  and  ease- 
ments pertaining  and  as  shown  by  a  subse- 
quent paragraph  for  the  term  of  five  years. 
Such  leasing  was  exclusive  of  any  individual 
right  or  possession  of  the  plaintiff.  By  the 
terms  of  the  contract,  Quincy  was  to  manage 
the  partnership  affairs,  and,  for  the  partner- 
ship, to  enter  into  the  possession  and  exercise 
sole  control  of  the  leased  premises.  Pursu- 
ant to  the  contract  of  partnership,  a  few 
days  after  its  execution,  Quincy  purchased 
from  the  defendants  Auld  and  McCorkle  the 
cattle,  1,047  in  number,  received  the  posses- 
sion of  them,  placed  them  upon  the  land  leas- 
ed from  the  plaintiff,  and  during  all  the 
time,  until  possession  was  taken  by  defend- 
ants Auld  and  McCorkle,  had  exclusive  cus- 
tody, management,  and  control  of  them,  un- 
der the  provisions  of  the  contract.  It  is  al- 
leged in  the  complaint  that  the  cattle  were 
intrusted  to  him  (plaintiff)  by  Quincy,  and 
that  he  fed  the  hay  to  them  at  the  special 
instance  and  request  of  Quincy.  Such  be- 
ing the  allegation,  even  if  established  by 
the  evidence,  we  are  at  a  loss  to  understand 
how  a  Judgment  and  decree  could  be  entered 
against  Auld  and  McCorkle,  who  had  never 
delivered  cattle  into  his  possession,  intrusted 
him  with  hay,  nor  made  any  contract  for 
feed  or  care. 

It  is  evident  from  the  contract,  and  all 
the  evidence  In  the  case,  that  the  three 
tracts  of  land  were  devoted  to  partnership 
uses  by  the  plaintiff.  Quincy  was  to  buy 
cattle  at  market  rates,  and  manage  the  en- 
tire business,  the  third  partner  to  furnish 
the  money  for  current  expenses.  Cattle 
were  to  be  pastured  upon  the  leased  premis- 
es, fed  when  necessary,  and  marketed.  The 
cost  of  purchase  of  cattle,  cost  of  caring  for 
them,  and  feed,  aside  from  the  pasturage 
from  the  leased  land,  were  to  be  deducted 
from  the  amount  realized,  and  the  profits 
arising  from  the  transactions  divided  equal- 
ly between  the  three  partners.  The  contract 
did  not  provide  that  Quincy  should  pur- 
chase the  cattle  for  cash.  The  evidence  of 
plaintiff  shows  that  he  understood  that  the 


cattle  were  to  be  purchased  upon  credit,' 
and  at  the  time  the  cattle  were  delivered ' 
knew  that  they  were  purchased  upon  credit 
by  Quincy.  Consequently,  until  rescission 
of  the  contract  of  partnership,  or  until  the 
title  of  the  partnership  was  divested  by  de- 
fault in  payment  of  purchase  money,  the 
cattle  were  the  property  of  the  firm,  and  in 
Its  possession,  and  under  the  management 
of  Quincy,  who  was,  by  the  terms  of  the  - 
contract,  invested  with  the  care  and  control. 
Hence  we  find  the  plaintiff  attempting  to ' 
assert  an  agistor's  lien  against  his  own 
property,  as  well  as  that  of  his  partners,  for 
pasturage  he  had  conveyed  to  the  firm  as 
his  contribution  to  the  capital  stock,  and 
for  hay  sold  and  delivered  to  the  firm,  one- 
third  of  which,  upon  settlement,  was  charge- 
able to  him,  and  the  other  two-thirds  to 
be  paid  by  his  partners. 

This  brief  statement  shows  the  impossi- 
bility of  maintaining  a  lien,  where  the  re- 
quirements are— First,  that  the  cattle  should 
be  the  property  of  another,  in  which  the 
agistor  had  no  rights  of  ownership;  second, 
that  the  stock  was  delivered  for  the  pur- 
poses of  the  agistment,  under  a  contract  of 
hire,  with  an  agreement  to  pay  for  the  food 
and  care.  The  contention  of  plaintiff  is 
that,  by  failure  of  Quincy  to  perform  his 
part  of  the  agreement,  he  had  a  right  to  and 
did  rescind  the  contract  of  partnership,  and 
that  it  was  void.  If  such  were  the  fact, 
how  could  it  affect  Auld  and  McCorkle,  who 
had  dealt  with  the  partnership  In  good 
faith,  sold  and  delivered  the  cattle  to  the 
firm,  and  who  had  no  notice  of  dissolution, 
nor  protests?  In  other  words,  how  could  a 
lien  be  enforced  against  the  property  of 
Auld  and  McCorkle  by  reason  of  the  failure 
of  Quincy  to  perform  his  agreements  with 
his  partners?  The  plaintiff  contends  that  he 
rescinded  the  contracts  of  the  purchase  of 
the  cattle  and  the  partnership  ab  Initio— 
First,  because  chattel  mortgages  were  giv- 
en without  his  knowledge,  to  secure  the  pur- 
chase price;  second,  because  Quincy  had 
purchased  the  cattle  above  the  market  price. 
These  contentions  may  be  briefly  answered. 
First,  they  were  matters  with  which  Auld 
and  McCorkle  bad  no  connection,  and  of 
which  they  had  no  knowledge.  He  testified 
to  his  lack  of  knowledge,  but  from  his  tes- 
timony it  is  impossible  to  determine  when 
he  first  had  knowledge  of  their  existence. 
The  mortgages  were  recorded  very  shortly 
after  their  execution.  He  testified  that  he 
had  no  knowledge  before  they  were  filed  for 
record.  Again,  that  he  had  actual  knowl- 
edge by  a  letter  from  the  recorder  of  Janu- 
ary 20th,  and  had  heard  of  them  before  that 
time;  again,  knew  they  had  mortgage, 
about  the  1st  of  March.  There  Is  much  evi- 
dence from  which  it  might  be  Inferred  that 
he  had  knowledge  about  the  time  of  the 
purchase.  But  inference  is>  unnecessary; 
he  by  his  own  evidence  fixes  the  date  sufH- 
ciently  early  for  the  purposes  of  this  vsue. 
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Am  a  purchaser,  It  Was  bis  duty  to  know  at 
the  time  of  the  transaction.  If  he  failed  to 
know  by  reason  of  his  own  negligence,  the 
responsibility  rests '  upon  himself.  There 
is  no  attempt  to  charge  any  of  the  parties 
with  concealing  the  fact  from  him  Wheth- 
er he  knew  or  not  could  not  affect  the  rights ' 
or  property  of  Auld  and  McCorkle,  and  as 
his  share  was  in  the  profits,  after  payments 
of  purchase,  it  seems  a  matter  of  no  legal 
importance  whether  the  purchase  price  was 
secured  by  chattel  mortgage  or  in  any  other 
way;  the  price  was  to  be  paid  at  maturity 
of  notes.  As  to  the  supposed  rescission  of 
the  contract,  either  in  purchase  of  the  cat- 
tle from  Auld  and  McCorkle  or  the  contract 
of  partnership,-— as  It  seems  very  uncertain 
which  is  claimed  to  have  been  rescinded,— 
the  testimony  of  plaintiff  was  peculiar  as  a 
basis  for  rescission.  Although  the  cattle 
were  purchased  by  Quincy,  and  delivered 
to  the  firm,  Upon  the  ranch,  he  did  not  know 
the  price  of  the  cattle  until  a  week  after 
their  delivery;  that  he  said  nothing  to  Mc- 
Corkle at  that  time;  did  not  know  that  he 
had  any  interest  in  the  cattle,  and  did  not 
know  Quincy  bought  them  from  him.  In 
view  of  another  part  of  the  testimony,  these 
statements'  are  rather  startling.  Before  the 
sale  McCorkle  visited  the  ranch,  and  exam- 
ined pasturage  and  hay,  which  were  shown 
by  the  plaintiff.  The  object  of  such  investi- 
gation must  have  been  stated,  if  not  ap- 
parent, to  ascertain  if  there  was  an  ade- 
quate supply  of  food,  so  that  his  security  for 
the  purchase  money  would  not  be  Jeopard- 
ized. These  circumstances  must  have  con- 
veyed, to  any  man  of  ordinary  intelligence, 
the  facts:  First,  that  the  cattle  were  to  be 
purchased  upon  credit;  and,  second,  that 
the  seller  would  rely  upon  the  cattle  as  se- 
curity. He  also  testified  that  he  did  not 
ask  Quincy  or  McCorkle  the  price  paid; 
that  he  did  not  know  the  price  on  November 
1st,  when  requested  to  sign  the  notes;  did 
not  figure  from  them  the  price,  because  he 
knew  they  were  too  high;  that  he  knew 
the  price  before  or  at  the  time  the  second  lot 
were  delivered,  which  was  October  28th,  as 
Quincy  had  told  him.  Comment  upon  these 
two  statements  is  unnecessary.  He  also  tes- 
tified that,  upon  learning  the  price  of  the 
stock,  he  (mentally)  repudiated  the  contract 
of  partnership;  did  not  accept  the  cattle  as 
partnership  property,  but  for  the  purpose 
of  pasturage;  but  did  not  inform  either 
Quincy  or  McCorkle  of  his  repudiation  or 
intention  until  some  time  in  February,  al- 
lowing his  partners  to  continue  the  feed- 
ing and  care  of  the  cattle  and  expenditure 
of  money  until  that  date,  under  the  partner- 
ship contract  he  had  repudiated  at  its  incep- 
tion in  October.  After  the  food  was  con- 
sumed, and  It  became  evident  that  his  sup- 
posed speculation  was  a  failure,  he  gave 
notice  of  his  rescission,  and  attempted  to 
shift  his  position,  and  become  an  agistor  In- 
stead of  a  partner.   It  Is  a  well-settled  rule 


of  law  that,  when  a  party  has  an  election  to 
rescind  an  entire  contract,  he  must  rescind  - 
It  wholly  or  In  no  part   He  cannot  consid- 
er it  void  for  one  purpose,  and  at  the  same 
time  In  force  for  the  purposes  of  recovering 
damages.    2   Chit.   Cont  1089;   Miner  v. 
Bradley,  22  Pick.  457;  Voorhees  v.  Earl,  % 
Hill,  292;  Junkins  v.  Simpson,  14  Me.  364; 
Coolidge  v.  Brigham,  1  Mete.  (Mass.)  550. 
If  a  party,  having  the  right  to  rescind  a  con- 
tract, does  any  act  which  amounts  to  an 
admission  of  the  existence  of  the  contract,' 
he  cannot  afterwards  elect  to  treat  it  as 
void.    Brlnley  v.  Tlbbetts,  7  Greenl.  70; 
Llndsey  v.  Gordon,  13  Me.  60;   Barry  v. 
Palmer,  19  Me.  303;  Lawrence  v.  Dale,  3 
Johns.  Cas.  23;  Massen  v.  Bovet,  1  Denio, 
69;  Selway  v.  Fogg,  5  Mees.  &  W.  83.   It  Is 
shown  by  all  the  evidence,  Including  that  of 
plaintiff,  that  although  knowing  the  price 
paid  for  the  cattle  In  the  latter  part  of  Oc- 
tober, and  mentally  resolving  to  rescind  at 
that  time,  he  gave  no  notice  of  any  such' 
Intention,  and  acted  under  the  contract,  car- 
ried out  its  provisions,  and  recognized  it 
as  binding  and  obligatory  until  some  time 
In  February  following.    Another  well-set- 
tled rule  of  law  is  that  one  party  to  a  con- 
tract cannot  rescind,  when  both  cannot  be 
placed  in  the  identical  situation  which  they 
occupied   when  the   contract   was  made. 
Where  this  cannot  be  done,  there  can  be  no 
rescission,  and  the  party  must  proceed  for 
damages  for  failure  to  perform.    2  Chit. 
Cont.  1092.   There  is  practically  no  limit  to 
the  number  of  cases,  English  and  American, 
asserting  the  proposition.    It  at  once  be- 
comes apparent  that  it  was  impossible  in 
February  to  place  the  parties  in  statu  quo 
as  of  October  previous.   It  Is  also  an  equal- 
ly well-settled  rule  of  law  that  when  a  par- 
ty, by  reason  of  fraud  or  failure  of  the 
other  party  to  perform,  has  the  right  of  re- 
scission, he  must  exercise  it  at  once,  as  soon 
as  the  fraud  comes  to  his  knowledge  or  the 
default  occurs.    2  Pars.  Cont  797;  Central 
Bank  v.  Pindar,  46  Barb.  467;   Burge  ▼. 
Railroad  Co.,  32  Iowa,  101;  Zuck  v.  Mo' 
Clure,  98  Pa.  St.  541;  Wilson  v.  Morse,  52 
Wis.  240,  9  N.  W.  1.    A  party  cannot  play 
"fast  and  loose"  at  the  same  time,  await 
results,  and  then  make  his  election. 

As  to  the  280  tons  of  hay  fed  to  the  cat- 
tle, plaintiff's  testimony  shows  it  to  have 
been  measured  up  and  turned  over  to  Quin- 
cy at  an  agreed  price  of  $4.50  per  ton,  to  be 
fed  to  the  cattle  pursuant  to  an  agreement. 
He  became  creditor  of  the  firm.  The  hay 
amounted  to  $1,260,  two-thirds  of  which, 
or  $840,  should  have  been  paid  by  his  part- 
ners; but  he  testified  that  he,  in  the  first 
instance,  required  money  from  his  partners, 
and  they  advanced  him  $1,000,  a  sum  ex- 
ceeding the  two-thirds  of  the  value  of  the 
hay  furnished.  The  finding  and  Judgment 
of  the  district  court  cannot  be  sustained 
The  allegations  In  the  complaint  are  not 
only  not  sustained  by  any  evidence  in  the 
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-esse,  but  contradicted  by  all  of  it,  including 
tbat  of  the  plaintiff.  No  single  fact,  to 
bring  the  transaction  within  the  law  of 
agistment,  was  established.  The  finding 
and  decree  of  the  district  court  will  be  re- 
versed. Reversed. 


(5  Colo.  App.  627) 

COCHRANE  et'al.  v.  PARKER. 

(Court  of  Appeals  of  Colorado.    Feb.  11, 1895.) 

Plba  of  Former  Jdogmbnt—  Motion  to  Strum 
— 8ham  amd  Irrelevant  Pleading. 

1.  Under  Civ.  Code,  5  60,  an  entire  defense 
cannot  be  stricken  out  on  motion,  except  when 
It  hi  shown  to  be  sham  or  irrelevant. 

2.  The  complaint  of  an  administrator  sub- 
stituted  as  plaintiff  declared  on  an  indebtedness, 
and  alleged  h  former  judgment  for  plaintiff  in 
the  same  action,  and  that  the  supreme  court  re- 
versed that  judgment  and  remanded  the  case. 
Defendants  pleaded  (1)  the  statute  of  limita- 
tions, (2)  a  former  adjudication,  and  (3)  that  a 
former  judgment  was  rendered  for  defendants, 
to  reverse  which  plaintiff's  intestate  sued  out  a 
writ  of  error;  that,  pending  the  proceedings  in 
error,  intestate  died;  and  that  the  judgment 
was  reversed  after  her  death  without  the  sub- 
stitution of  any  legal  representative,  by  reason 
of  which  the  reversal  was  void.  Hdd  that,  in 
the  absence  of  a  showing  to  that  effect,  it  was 
error  to  strike  out  the  first  two  pleas,  and  that 
part  of  the  last  relating  to  intestate's  death 
pending  the  proceedings  in  error,  as  being  sham 
and  irrelevant. 

Appeal  from  district  court,  Fremont  county. 

Action  by  Eveline  Parker  against  Frank 
Cochrane  and  another.  William  C.  Parker, 
administrator,  was  afterwards  substituted  as 
plaintiff.  Judgment  for  plaintiff,  and  defend- 
ants appeal  Reversed. 

T.  J.  O'Donnell  and  W.  S.  Decker,  for  ap- 
peUants.  Samuel  P.  Dale,  for  appellee. 

THOMSON,  J.  This  action  was  originally 
brought  by  Eveline  Parker  against  the  de- 
fendants, Cochrane  &  Dowllng.  Afterwards, 
upon  a  showing  made  that  the  plaintiff  had 
departed  this  life,  having,  during  her  lifetime, 
by  her  last  will  and  testament,  devised  and 
bequeathed  to  her  husband,  William  C. 
Parker,  all  her  property  and  estate,  real  and 
personal,  without  naming  any  executor,  which 
will  had  been  duly  admitted  to  probate  and 
recorded,  and  no  administrator  having  been 
appointed,  because  there  were  no  debts 
against  her  estate,  the  court  permitted  the 
substitution  of  William  G.  Parker,  devisee,  as 
plaintiff,  and  a  supplemental  complaint  was 
filed  by  him  hi  the  cause.  After  the  filing 
of  the  supplemental  complaint,  William  O. 
Parker  was  appointed  administrator,  with  the 
will  annexed,  of  Eveline's  estate;  and  at  the 
trial  of  the  Issues  joined,  for  the  purpose  of 
avoiding  a  nonsuit,  the  plaintiff  asked  and  ob- 
tained leave  to  amend  his  complaint  by  the 
substitution  as  plaintiff  of  himself,  as  such 
administrator.  The  administrator  according- 
ly filed  his  amended  complaint,  setting  forth 
an  Indebtedness  of  the  defendants  to  Eveline 
Parker,  amounting  to  $520,  and  also  alleging 
a  Judgment  rendered  In  this  cause,  In  their  I 


favor,  In  the  Fremont  district  court,  on  April 
13, 1884,  which  was  afterwards  carried  to  the 
supreme  court,  and  by  that  court  reversed 
and  remanded  to  the  trial  court  18  Pac.  200. 
The  defendants  answered:  (1)  Admitting 
that  a  judgment  was  rendered  in  the  cause, 
as  alleged,  which  was  thereafter  carried  to 
the  supreme  court,  but  denying  that  the  judg- 
ment was  reversed.  (2)  Alleging  that  on  the 
80th  day  of  April,  1884,  in  an  action  thai 
pending  in  the  Fremont  court  between  Eve- 
line Parker  and  the  defendants,  upon  the 
same  cause  of  action  set  forth  by  the  adminis- 
trator, judgment  was  duly  rendered  for  the 
defendants,  which  judgment  still  remained 
in  full  force  and  effect  (8)  Alleging  that  a 
judgment  in  the  cause  was  rendered  on  the 
30th  day  of  April,  1884,  In  the  Fremont  court, 
to  reverse  which  Eveline  Parker  sued  out  a 
writ  of  error,  in  virtue  of  which  the  cause 
was  certified  to  the  supreme  court  (Eveline 
Parker  being  plaintiff  In  error,  and  the  de- 
fendants, defendants  In  error);  that  Eveline 
died  while  the  proceedings  were  pending  In 
the  supreme  court;  and  that  the  judgment  of 
that  court  was  reversed  after  her  death,  and 
without  the  substitution  of  any  legal  repre- 
sentative, by  reason  of  which  the  judgment 
of  reversal  was  void.  (4)  Averring  that  the 
alleged  cause  of  action  did  not  accrue  to  the 
plaintiff,  nor  to  the  plaintiff's  testator,  within 
six  years  prior  to  the  commencement  of  this 
suit. 

The  plaintiff  moved  to  strike  out  the  whole 
of  the  second  and  fourth  defenses,  and  all 
that  portion  of  the  third  defense  rebating  to 
the  death  of  Eveline  Parker  during  the  pend- 
ency-of  the  cause  in  the  supreme  court  and 
the  reversal  of  the  judgment  after  her  death, 
and  without  revivor  of  the  suit  in  the  name 
of  her  legal  representative,  on  the  grounds 
that  the  several  defenses  mentioned  were 
sham,  irrelevant  redundant  immaterial,  and 
insufficient  The  motion  was  sustained,  and 
the  ruling  is  assigned  for  error. 

The  practice  prescribed  by  the  Code  re- 
quires that,  where  an  entire  defense  is  ot> 
jected  to  for  insufficiency,  the  objection  must 
be  taken  by  demurrer.  It  can  be  stricken  out 
on  motion  only. where  it  is  shown  to  be  sham 
or  irrelevant  If  a  portion  of  a  defense  apJ 
pears  to  be  good,  and  a  portion  irrelevant  re- 
dundant immaterial,  or  insufficient  .the  ob- 
jectionable part  may,  on  motion,  be  stricken 
out  A  demurrer  does  not  He  to  a  part  of 
a  pleading,  and  an  entire  defense  cannot  bfi 
reached  by  motion,  except  wb,ere  it  Is  shown- 
to  be  sham  or  irrelevant  Civ.  Code,  5  60.  It 
was  therefore  error  to  strike  out  the  second 
i  and  fourth  defenses,  unless  they  were  sham 
or  Irrelevant  Their  sufficiency  could  ndt  be 
tested  by  motion.  They  seem  to  us  to  be  well 
pleaded,  but,  if  the  plaintiff  judged  othert 
wise,  he  should  have  demurred. 

The  second  defense  is  a  plea  pf  former  ad- 
judication; and  the  fourth,  a  plea  of  the  stat- 
ute of  limitations.    Neither  is  objectionable 
I.  on  the  ground  of  Irrelevancy.    Both  are  de- 


Digitized  by 


862 


PACIFIC  EEPORTEK,  Vol.  39. 


(Colo. 


fenses  which  the  defendants  had  a  right  to 
make,  If  they  were  made  In  good  faith.  The 
action  of  the  court  In  striking  them  out  can, 
therefore,  not  be  upheld,  unless  It  was  made 
In  some  manner  to  appear  that  they  were 
sham.  A  sham  answer  is  one  which,  upon  its 
face,  states  a  sufficient  defense,  but  which  Is 
false  in  fact,  and  is  pleaded  In  bad  faith,  and 
as  an  impediment  to  justice.  As  It  Is  sufficient 
in  form,  and  there  is  nothing  upon  its  face 
determinative  of  its  character,  this  must  ap- 
pear from  matters  aliunde.  Evidence  of  some 
kind  outside  of  itself  must  be  produced,  from 
which  it  clearly  appears  that  the  pleading  is 
sham;  but,  when  such  showing  Is  made,  it  be- 
comes the  duty  of  the  court  to  strike  it  out 
Duffield  v.  Railroad  Co.  (Colo.  App.)  36  Pac 
022.  These  defenses  are  apparently  legiti- 
mate. .  The  good  faith  of  the  pleader  is  pre- 
sumed. It  was  not  attempted,  by  any  show- 
ing, to  Impress  upon  them  a  character  differ- 
ent from  that  which  they  appeared  to  bear; 
and  nothing  is  disclosed  by  the  record  which 
justifies  the  court  In  striking  them  out 

The  third  defense  is  an  entirety.  The  por- 
tion which  was  stricken  out  and  that  which 
remains  are  dependent  upon  each  other.  The 
first  Isolated  from  the  second,  contains  noth- 
ing that  is  relevant  to  the  case,  and  Is  mean- 
ingless; and  the  second  is  unintelligible  with- 
out the  first  The  defense,  as  a  whole,  sug- 
gests an  important  question  of  law,  concern- 
ing which  the  authorities  differ  widely;  and, 
if  counsel  disputed  the  soundness  of  the  legal 
proposition  upon  which  it  was  evidently 
based,  he  should  have  demurred  to  the  whole 
defense.  He  cannot  be  permitted  arbitrarily 
to  split  into  two1  parts  a  defense  which,- if  It 
Is  insufficient  at  all,  is  insufficient  as  a  whole, 
and  hare  one  portion  stricken  out  leaving  the 
fragmentary  and  incomplete— and  therefore 
irrelevant  and  meaningless— remainder  to 
stand  as  the  answer  In  the  case.  Such  a  pro- 
ceeding is  a  perversion  of  the  uses  for  which 
a  motion  is  designed.  The  question  which 
counsel  seeks  to  raise,  and  of  which  he  asks 
a  determination,  cannot  be  raised  by  that 
method.  To  bring  any  question  before  us  for 
adjudication,  the  prescribed  practice  must  be 
followed.  The  judgment  will  be  reversed. 
Reversed. 


(5  Colo.  App.  545) 

TARABINO  v.  NICOLl  et  al. 

(Court  of  Appeals  of  Colorado.    Feb.  11,  1895.) 

Partnership  Accounts  —  Bill  for  Settlement 
—Withdrawal  of  Partner— Effect  on  Firm 
— Firm  Assets  —  Buildings  on  Public  Land — 
Partition. 

1.  A  complaint  alleged  that  plaintiff  and 
defendants  had  been  partners;  that  plaintiff 
withdrew  from  the  firm,  and  that  an  estimate 
of  the  value  of  the  buildings  and  improvements, 
and  of  the  assets  and  liabilities,  was  then  made. 
Defendants,  by  agreement,  took  the  stock  in 
trade  and  bills  receivable,  assumed  the  firm 
debts,  and  were  to  pay  over  to  plaintiff  a  cer- 
tain sum  out  of  a  sale  of  goods,  and  one-third  of 
all  money  collected  on  bills  receivable,  and 


one-third  the  rental  value  of  the  buildings  per 
month.  Plaintiff  alleged  nonpayment  of  the 
sums  due  from  the  firm  business,  and  those  due 
by  special  agreement  and  a  refusal  by  defend- 
ants to  account  for  collections  or  to  allow  plain- 
tiff access  to  the  books,  and  prayed  for  a  sale, 
partition,  and  accounting.  Had,  that  there  was 
no  misjoinder  of  causes  of  action,'  and  that  the 
complaint  was  sufficient  as  a  bill  for  a  discov- 
ery, accounting,  and  winding  up  of  the  part- 
nership affairs. 

2.  Where  the  continuing  partners  agree  to 
pay  the  withdrawing  member  his  proportion  of 
the  firm  assets,  he  is  entitled  to  an  accounting, 
on  their  failure  *o  do  so. 

3.  An  allegation  that  "*t  an  attempt  at 
an  accounting  made  at  the  time  of  dissolution, 
it  was  estimated"  that  the  bills  receivable  and 
property  of  a  firm  were  of  a  certain  value,  is 
not  an  allegation  of  a  statement  or  account 
stated. 

4.  Where  partnership  buildings  are  on  gov- 
ernment land,  the  court  will  not  decree  a  par- 
tition of  the  possessory  rights  in  the  land  at  the 
suit  of  one  partner  for  a  dissolution  and  an  ac- 
counting, but  will  decree  a  sale  of  the  buildings 
and  a  division  of  the  proceeds. 

Error  to  district  court,  Las  Animas  county. 

Action  by  B.  Tarablno  against  R.  Nicoll 
and  another  for  an  accounting  and  winding 
up  of  a  partnership.  From  an  order  sus- 
taining a  demurrer  to  the  complaint  and  a 
judgment  dismissing  the  action,  plaintiff 
brings  error.  Reversed. 

S.  S.  Wallace,  for  plaintiff  in  error.  North- 
cutt  &  Franks  and  James  McKeough,  for  de- 
fendants in  error. 

REED,  J.  The  question  to  be  determined 
is  whether  the  court  erred  in  sustaining  a 
demurrer  to  the  complaint  and  dismissing 
the  suit.  The  complaint  is  not  copied  into 
the  abstract  but  counsel  kindly  refer  us  to 
the  record,  saying:  "The  complaint  is  not 
lengthy,  being  only  a  little  over  five  pages 
of  typewritten  matter,  and  counsel  especially 
asks  this  court  to  read  the  amended  com- 
plaint and  demurrer,  as  well  as  this  abstract 
of  the  record;"  and,  after  giving  us  in  the 
abstract  two  printed  pages  of  synopsis  of  it 
or  commentary  in  regard  to  it  say:  "The 
foregoing  is  a  succinct  statement  of  the  facts 
stated  in  the  amended  complaint"  As  the 
sufficiency  of  the  complaint  was  the  only 
question  decided  In  the  lower  court,  and  to 
be  reviewed  here,  it  would  have  been  more 
satisfactory,  and  in  harmony  with  the  prac- 
tice, to  have  printed  the  complaint  in  the 
abstract  and  his  conclusions  in  regard  to  it 
in  his  printed  argument  No  decision  can 
be  intelligible  without  giving  a  full  copy  of 
the  complaint  It  is  as  follows:  "The  plain- 
tiff, by  way  of  amending  his  complaint  al- 
leges: (1)  That  on  or  about  the  1st  day  of 
September,  A.  D.  1S89,  the  plaintiff  and  de- 
fendants formed  a  partnership  for  the  pur- 
pose of  conducting  a  mercantile  business  un- 
der the  name  and  style  of  R.  Nlcoli;  plaintiff 
and  G.  Aiollo,  the  defendant  of  that  name, 
being  silent  partners  in  said  firm.  (2)  .  That, 
under  and  pursuant  to  the  agreement  form- 
ing said  copartnership,  the  parties  hereto 
and  plaintiff  were  each  to  contribute  ono-» 
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third  of  the  capital  of  said  copartnership; 
should  each  contribute  their  time,  labor,  and 
services  in  conducting  said  business;  and 
were  to  share  by  thirds  in  profits  and  losses, 
if  any.  (3)  That  plaintiff  contributed,  in  all, 
in  money,  to  the  capital  of  said  partnership, 
the  sum  of  fourteen  hundred  dollars;  de- 
fendants contributed  each  about  twelve  hun- 
dred dollars.  (4)  That,  in  order  to  carry 
out  the  purposes  of  said  copartnership,  it  be- 
came and  was  necessary  for  the  plaintiff  and 
defendants  to  erect,  build,  and  construct,  on 
the  lands  hereinafter  described,  which  lands 
were  then  and  now  open,  unoccupied  lands, 
belonging  to  the  United  States,  store  build- 
ings and  other  houses  t Hereon;  that  they 
did  erect,  build,  and  construct  on  said  lands 
one  store  building,  one  saloon  building,  one 
barn  and  kitchen,  and  other  outbuildings, 
with  their  Joint  labor  and  money;  that  said 
buildings  are  of  a  value  of  about  two  thou- 
sand five  hundred  dollars;  that  as  soon  as 
the  said  buildings  were  completed  they  be- 
gan business  therein.  (5)  That  said  build- 
ings were  built  upon,  as  plaintiff  is  informed 
and  believes,  and  on  said  information  and 
belief  so  states  the  fact  to  be,  the  S.  E.  % 
of  the  N.  W.  %  of  section  19,  township  31 
south,  of  range  64  west,  of  6th  principal  me- 
ridian, in  Las  Animas  county,  Colorado,  or 
upon  the  N.  B.  %  of  N.  W.  sec  19,  afore- 
said; that  at  the  time  of  beginning  the  erec- 
tion of  said  buildings,  and  up  to  the  day  of 
the  dissolution  of  said  firm,  defendants  and 
plaintiff  were  in  the  occupancy,  use,  and 
possession  of  said  premises  as  tenants  in 
common  of  each  and  all  of  said  buildings, 
and  were  the  owners  thereof;  that,  after' 
the  dissolution  of  said  firm,  the  defendants 
have  been  to  the  occupancy,  use,  and  pos- 
session thereof,  as  co-owners  and  tenants  in 
common  thereof,  with  plaintiff,  occupying 
the  same  under  an  agreement,  then  and 
there  made,  to  pay  plaintiff,  as  rent  for  his 
one-third  interest  in  said  buildings  and 
premises,  ten  dollars  per  month  as  rents 
thereof;  that  plaintiff  and  defendants  still 
own  said  buildings  as  copartnership  prop- 
erty, together  with  the  possessory  right  to 
the  lands  upon  which  they  are  situated;  that 
they  have  never  divided  or  separated  their 
interest  therein,  and  the  same  Is  undivided 
partnership  property.  (6)  That  on  or  about 
the  1st  day  of  August,  1891,  the  parties 
plaintiff  and  defendants,  by  consent,  dis- 
solved the  partnership  above  mentioned,  so 
far  as  the  goods,  wares,  and  merchandise 
belong  thereto,  and  so  far  as  the  bills  re- 
ceivable and  debts  of  said  firm,  was  con- 
cerned, under  a  special  agreement  then 
made;  that  defendants  were  to  take  the 
goods,  wares,  and  merchandise  and  bills  re- 
ceivable, and  to  use  the  same  as  a  special 
fund,  for  the  purpose  of  paying  off  and  dis- 
charging all  the  debts  of  said  firm,  and  that 
they  were  also  to  hold  and  use  said  goods, 
wares,  and  merchandise  and  bills  receivable 
as  a  special  fund  in  trust  to  pay  off,  satisfy, 


and  discharge  all  debts  of  said  firm,  as  well 
as  to  raise  and  pay  plaintiff  the  sum  of  $175, 
which  the  parties  at  said  dissolution  agreed 
to  pay  plaintiff  out  of  proceeds  of  sale  there- 
of, as  well  as  to  pay  plaintiff  out  of  bills  re- 
ceivable, and  which  were  held  by  them  as 
a  special  trust  fund  out  of  which  to  pay 
him  one-third  of  all  sums  so  to  be  collected 
by  them  and  all  debts  of  said  firm.  (7) 
That,  at  an  attempt  at  an  accounting  made 
at  the  time  of  dissolution,  it  was  estimated 
that  the  firm  were  the  owners  of  goods, 
wares,  and  merchandise  of  the  value  of  $4,- 
305.64;  that  there  were  bills  receivable  of 
the  nominal  or  real  value  of  about  $3,834.45; 
that  the  buildings  belonging  to  said  firm 
were  worth  about  $2,500.  (8)  That  thereup- 
on plaintiff  retired  from  said  firm,  upon  the 
consideration  hereinbefore  mentioned  and 
hereinafter  stated,  the  defendants  agreeing 
to  use  the  goods,  wares,  and  merchandise, 
as  well  as  the  bills  receivable,  as  a  special 
fund  in  trust  to  pay  off,  out  of  all  moneys 
derived  or  to  be  derived  therefrom,  all  debts 
of  said  firm,  and  to  pay  off  the  plaintiff's 
$175,  above  mentioned,  and  also  one-third  of 
all  amounts  received  from  collections  made 
from  bills  receivable  to  plaintiff.  (9)  That 
defendants  have  not  paid  plaintiff  the  sum 
of  $175  out  of  proceeds  of  sales  of  the  goods, 
wares,  and  merchandise,  as  agreed  to  be 
done,  or  in  any  other  manner  whatever,  or 
any  part  thereof,  although  they  have  sold  in 
due  course  of  business,  as  plaintiff  is  in- 
formed and  believes,  and  on  such  informa- 
tion and  belief  states  the  facts  to  be,  a 
larger  part  if  not  all  the  goods,  wares,  and 
merchandise,  realizing  large  sums  of  money 
therefrom  in  cash;  that  defendants  have  in 
all  paid  plaintiff,  out  of  money  collected 
from  bills  receivable,  only  the  sum  of  $450, 
although  of  the  $3,834.45  of  bills  receivable 
plaintiff  is  informed  and  believes,  and  on 
such  information  and  belief  states  the  fact 
to  be,  that  they  have  collected  a  large  amount 
thereof,  amounting  in  all  to  the  sum  of  $3,- 
000;  that  no  other  part  of  said  bills  receiv- 
able so  collected  by  defendants  has  been 
paid  to  plaintiff,  except  the  said  sum  of 
$450;  that  all  the  balance  thereof  Is  due 
and  unpaid;  that  of  the  debts  and  bills  pay- 
able by  said  firm,  amounting  to  $4,429.92, 
plaintiff  is  unable  to  state  whether  any  or 
all  of  said  debts  have  been  paid,  or  whether 
the  same  have  been  otherwise  discharged  by 
defendants;  that  of  the  rents  agreed  to  be 
paid  plaintiff  for  his  undivided  one-third 
interest  in  the  buildings  aforesaid,  of  $10 
per  month,  no  part  thereof  has  been  paid; 
that  there  is  due  plaintiff  therefor  $10  per 
month  from  date  of  dissolution  of  said  firm. 
(10)  Plaintiff  further  says  that  defendants 
utterly  decline  to  state  any  account  of  sales 
of  goods,  wares,  and  merchandise  made  by 
them,  and  utterly  refuse  to  state  any  ac- 
count of  moneys  received  from  collections 
from  bills  receivable  due  said  late  firm;  that 
they  deny  plaintiff  any  access  to  the  books 
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of  said  Arm,  so  as  to  enable  him  to  deter- 
mine how  much  of  the  debts  of  the  late  firm 
they  have  paid  off.  If  any,  and  also  to  enable 
plaintiff  to  determine  how  much  and  what 
part  of  bills  receivable  they  have  collected, 
if  any;  that  defendants  deny  plaintiff's  own- 
ership of  one-third  undivided  Interest  in  the 
buildings  aforesaid  mentioned,  or  any  part 
thereof,  and  wholly  refuse  to  pay  plaintiff 
any  rent  therefor,  or  to  agree  to  any  sale 
or  division  thereof,  or  the  proceeds  thereof. 
Wherefore  plaintiff  prays  Judgment:  (1) 
That  his  right  to  a  one-third  undivided  in- 
terest In  and  to  the  buildings  aforesaid,  and 
the  possessory  rights  of  plaintiff  and  de- 
fendants In  said  buildings,  and  the  grounds 
upon  which  they  stand,  may  be  established, 
and  for  a  sale  and  partition  thereof,  or  the 
proceeds  thereof,  between  the  parties  there- 
to. (2)  For  the  sum  of  $100  rents  due  for 
use  and  occupation  of  said  buildings,  or  $10 
per  month  since  the  dissolution  of  said  firm. 

(3)  For  the  sum  of  $175,  due  as  aforesaid, 
for  a  lien  on  any  goods,  wares,  and  mer- 
chandise of  said  late  firm  now  remaining. 

(4)  For  judgment  for  one-third  of  any  sum 
found  due  plaintiff,  or  any  accounting  of 
collections  made  by  defendants  of  bills  re- 
ceivable due  sard  late  firm  (5)  For  Judg- 
ment for  an  accounting,  between  the  parties 
hereto,  of  all  matters  In  controversy.  (6) 
For  a  decree  of  this  court  enforcing  plain- 
tiff's and  creditors'  rights,  If  any,  to  the 
goods,  wares,  and  merchandise,  and  bills  re- 
ceivable, or  to  the  proceeds  thereof,  in  de- 
fendants' hands,  or  for  judgment  for  any 
amount  due  plaintiff.  For  such  other,  fur- 
ther, and  general  relief  as  may  be  according 
to  equity  and  good  conscience  or  according 
to  law." 

The  following  Is  a  copy  of  the  demurrer  filed: 
"First  He  seeks  to  partition  certain  prem- 
ises described  in  said  complaint  between  the 
plaintiff  and  the  defendants,  upon  the  ground 
the  said  real  estate  is  copartnership  prop- 
erty, when  It  Is  alleged  In  said  complaint 
that  said  copartnership  was  dissolved,  and 
that  an  accounting  had  been  taken  between 
the  plaintiff  and  defendants,  and  It  is  al- 
leged In  said  complaint  that  a  copartnership 
no  longer  exists,  nor  is  there  grounds  upon 
which  an  accounting  can  be  had  between 
the  plaintiff  and  defendants.  Secondly.  The 
plaintiff  seeks  by  bis  complaint  to  recover 
the  sum  of  $175  upon  an  express  promise  by 
the  defendants  in  their  Individual  capacity. 
Thirdly.  The  plaintiff  seeks  to  recover  the 
sum  of  $10  per  month  for  rent  from  the  date 
of  dissolution  of  said  copartnership,  upon 
the  express  promise  of  defendants  to  pay 
said  sum.  Wherefore  defendants  allege 
that  all  of  said  causes  have  been  improperly 
joined  In  the  cause  of  action  set  out  In  the 
complaint  of  plaintiff." 

In  the  solution  of  the  question  presented  we 
get  very  little  aid  from  the  argument  of  coun- 
sel for  the  defendants.  It  Is  an  elaborate  and 
Well-writteh  presentation  of  their  views  and 


conclusions,  but  not  fortified  by  authorities  in 
support  of  the  judgment,  except  as  sustain- 
ing the  following  proposition:  "A  complaint 
against  two,  which  shows  a  liability  partly 
joint  and  partly  several,  Is  fatally  defective;" 
and  several  authorities  are  cited,  which  I 
have  carefully  examined,  and  I  am  at  a  loss 
to  understand  their  application  in  this  case. 
Section  70  of  the  Civil  Code,  cited  and  relied 
upon,  is:  "The  plaintiff  may  unite  several 
causes  of  action  In  the  same  complaint,  when 
they  all  arise  out  of  any  one  of  the  following 
named  classes:  provided,  they  affect  all  of 
the  same  parties,  both  plaintiff  and  defend- 
ant, and  affect  them  in  the  same  character 
and  capacity;  anl  provided,  they  do  not  re- 
quire different  places  of  trial,  to  wit"  After 
enumerating  many  causes  of  action  that  may 
be  joined,  at  the  close  of  the  last  paragraph 
of  the  section  It  Is  said:  "And  In  all  cases 
It  shall  be  necessary  to  state  separately  In  the 
complaint  the  different  causes  for  which  the 
action  was  brought  and  In  all  cases  equitable 
relief  may  be  granted."  By  the  first  section 
of  the  Code,  the  distinction  between  actions 
at  law  and  suits  In  equity  Is  abolished,  and 
only  one  form  of  action  allowed,  "which 
shall  be  the  same  at  law  and  In  equity."  Con- 
trary to  the  spirit  and  Intention  of  the  Civil 
Code,  and  the  construction  it  has  so  often  re- 
ceived In  this  and  other  states,  the  contention 
of  defendants'  counsel  Is  that  the  suit  should 
have  been  split  up  Into  suits  at  equity  and  ac- 
tions at  law,  some  of  which  should  have 
been  against  both  defendants  jointly  and  some 
against  them  individually.  The  complaint  is, 
perhaps,  in  some  respects,  rather  Inartlficlally 
drawn,  but  the  demurrer  Is  not  so  drawn  as 
to  reach  the  technical  objections  lhat  appear 
upon  the  face.  It  clearly  appe#s  from  the 
complaint  that  the  plaintiff  and  defendants 
had  been  equal  partners  in  some  kind  of  mer- 
cantile business;  that  each  had  contributed 
a  portion  of  the  capital;  that,  for  the  purpose 
of  carrying  on  the  partnership  business,  the 
firm  entered  upon  public  lands  of  the  United 
States,  and  erected  buildings  and  made  Im- 
provements of  the  value  of  $2,500;  that  on  the 
1st  of  August,  1891,  the  plaintiff  withdrew 
from  the  firm;  that  an  estimate  was  made  of 
assets  and  liabilities  of  the  firm,  in  addition 
to  the  buildings  and  Improvements  above 
mentioned;  the  stock  of  goods  on  hand  was 
estimated  at  $4,305.84,  bills  receivable  of  the 
nominal  value  of  $3,834.45;  and  that  the  debts 
of  the  firm  amounted  to  $4,420.92;  defend- 
ants were  to  continue  in  business,  and,  upon 
plaintiff's  withdrawal,  took  the  entire  stock 
of  goods  and  bills  receivable;  remained  in  the 
possession  and  occupation  of  the  buildings; 
were  to  pay  the  entire  indebtedness  of  the 
firm;  to  pay,  from  the  sales  or  proceeds  of 
goods,  $175  to  the  plaintiff,  and  pay  him  one- 
third  of  all  moneys  collected  from  bills  re- 
ceivable, and  $10  per  month  rent  for  his  one- 
third  of  the  buildings;  that  he  had  received 
from  proceeds  of  bills  receivable  only  $450, 
and  nothing  for  rent  It  does  not  appear  that 
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any  steps  had  been  taken  to  secure  a  title 
from  the  government  of  the  United  States  to 
the  land  upon  which  the  buildings  and  im- 
provements had  been  made;  consequently 
there  was  no  title  of  land  only  by  possession 
or  occupation.  Hence  the  buildings  and  im- 
provements were  chattels  as  well  as  partner- 
ship assets. 

I  see  no  good  reason  why  the  complaint  may 
not  be  regarded  as  sufficient,  under  the  facts 
stated,  and  to  be  a  bill  for  discovery,  account- 
ing, and  the  winding  up  of  partnership  affairs. 
That  all  matters  pertaining  to  the  settlement 
of  partnership  affairs  are  peculiarly  and  spe- 
cially cognizable  in  a  court  of  equity  is  too 
well  established  to  need  authorities  In  its  sup- 
port. The  jurisdiction  Is  exclusive  in  such 
affairs.  Pom.  Eq.  J  nr.  §  1421.  The  with- 
drawal of  a  partner  from  a  firm  is  not  nec- 
essarily a  full  legal  dissolution,  and  was  not 
such  in  this  case  as  to  relieve  the  defendants 
from  the  mutual  agency  existing  by  reason  of 
the  copartnership.  They  remained  the  agents 
or  trustees  to  settle  the  partnership  affairs, 
and  account  to  the  plaintiff,  in  conformity 
with  their  agreement  Failing  to  do  so,  plain- 
tiff is  entitled  to  an  accounting  and  a  full  set- 
tlement of  partnership  affairs.  Ketchum  v. 
Durkee,  Hoff.  Ch.  538;  Robb  v.  Stevens, 
Clarke,  Ch.  191;  KInsler  v.  McCants,  4  Rich. 
Law,  46.  Court  and  counsel  appear  to  have 
misapprehended  the  seventh  paragraph  of  the 
complaint,  In  regarding  It  as  an  allegation  of 
a  statement  and  an  account  stated.  The  lan- 
guage Is  "that  at  an  attempt  at  an  account- 
ing, made  at  the  time  of  the  dissolution,  It 
was  estimated,"  etc.  The  language  used  Is 
perhaps  unfortunate,  but  It  Is  clear  from  It, 
as  well  as  the  balance  of  the  complaint, 
that  there  was,  and  could  have  been,  no  final 
settlement  The  amount  to  be  received  by 
the  plaintiff  depended  upon  too  many  contin- 
gencies, notably  the  amount  that  might  be 
collected  from  bills  receivable.  Had  there 
been,  as  supposed,  a  settlement  in  full,  and 
a  purchase  of  plaintiffs  Interest  by  the  de- 
fendants, so  that  the  action  should  have  been 
at  law  instead  of  equity,  the  amount  must 
have  been  definitely  fixed,  payable  absolute- 
ly, and  not  dependent  upon  the  outcome  of 
partnership  assets.  In  the  prayer  for  relief  It 
Is  asked  that  the  court  decree  a  partition  of 
the  buildings  and  possessory  rights  to  the 
land,  or  that  there  be  a  sale  of  the  same,  and 
the  proceeds  divided.  The  latter  course  should 
be  pursued— First,  from  the  fact  as  shown, 
that  the  title  to  the  land  Is  only  possessory, 
while  the  fee  Is  In  the  government  of  the 
United  States;  second,  although  such  inter- 
ests are  chattels  real,  having  been  bought  or 
constructed  with  partnership  money  for  the 
business  of  the  firm,  they  can,  legally,  only 
be  regarded  as  any  other  chattel  interests  per- 
taining to  the  partnership,— as  business  as- 
sets of  the  firm.  Hence  partition  would  not 
be  correct  or  practicable.  But  such  misap- 
prehension on  the  part  of  counsel  In  regard 
to  the  real  character  of  such  property  can- 


not prejudice  the  case.  Occurring  In  the 
prayer,  It  cannot  be  reached  by  the  demurrer; 
the  well-settled  rule  being  that  if  the  mate- 
rial allegations  of  the  complaint  are  sufficient 
to  confer  jurisdiction,  the  special  prayer  may 
be  disregarded,  and  such  relief  granted  as  Is 
proper  under  the  facts  shown.  We  conclude 
that  the  court  erred  In  sustaining  the  de- 
murrer and  dismissing  the  suit  The  judg- 
ment will  be  reversed,  and  cause  remanded 
for  further  proceedings  In  accordance  with 
the  views  here  expressed.  Reversed; 


(11  Wash.  184) 
BBNN  v.  OHEHALIS  COUNTY  et  at 
(Supreme  Court  of  Washington.    Feb.  8, 1805.) 
Illegal  Taxation— Remedy  bt  Iwjunctiok. 
The  statute  providing  a  remedy  against 
excessive  taxes  by  objections  to  the  rendition  of 
a  judgment  therefor  is  not  exclusive,  and  a  tax- 
payer on  whose  property  an  excessive  assess- 
ment has  been  made  may  invoke  the  aid  of 
equity  to  compel  the  tax  officers  to  receive  the 
sum  legally  due,  and  to  restrain  the  collection 
of  any  further  sum. 

Appeal  from  superior  court  Chehalls  coun- 
ty;  Mason  Irwin,  Judge. 

Action  by  Samuel  Benn  against  the  county 
of  Chehalls  and  others  to  restrain  the  collec- 
tion of  taxes.  Judgment  for  plaintiff  on  the 
pleadings,  and  defendants  appeal.  Affirmed. 

Geo.  I>.  Schofield,  for  appellants.  Austin 
E.  Griffiths,  for  respondent 

HOYT,  0.  J.  It  was  alleged  In  the  com- 
plaint in  this  action  that  the  plaintiff  was  the 
owner  of  several  hundred  lots  or  parcels  of  land 
situated  In  Chehalls  county;  that  the  same 
had  been  listed  on  the  tax  rolls  of  said  coun- 
ty for  the  year  1893,  and  had  been  valued 
by  the  assessor  without  his  having  viewed 
the  same  as  required  by  the  statute;  that 
the  valuation  placed  upon  each  of  said  pieces 
of  property  was  double  the  actual  value 
thereof  at  the  time  to  which  such  valuation 
related;  that,  by  reason  of  such  Illegal  valu- 
ation, taxes  had  been  assessed  against  the 
property  aggregating  the  sum  of  $2,827.80, 
and  that  if  the  same  had  been  assessed  at 
its  actual  cash  value  the  aggregate  of  taxes 
thereon  would  have  been  only  $1,447.52.  In 
addition  to  these  and  other  facts  tending  to 
show  the  Illegality  of  the  assessment  and 
levy,  there  were  the  usual  allegations  of 
tender  of  the  amount  rightfully  due  to  the 
treasurer,  and  of  a  refusal  by  him  to  accept 
less  than  the  amount  shown  by  the  tax  roU. 
The  prayer  of  the  complaint  was  that  the 
defendant  the  county  treasurer  should  be 
required  to  receive  the  said  amount  of  $1,- 
447.52  In  full  payment  for  all  taxes  for  said 
year,  upon  the  property  described,  and  that 
he  and  the  other  defendants  should  be  re- 
strained from  proceeding  to  collect  the  taxes 
In  accordance  with  the  warrant  attached  to 
the  tax  roll.  To  this  complaint  a  demurred 
was  interposed  on  the  part  of  all  the  defend- 
ants, which  was  overruled  by  the  court  The 
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defendants  elected  to  stand  upon  their  de- 
murrer, and  refused  to  answer.  Whereup- 
on judgment  was  entered  for  plaintiff  in  ac- 
cordance with  the  prayer  of  his  complaint. 
It  is  evident  from  what  we  have  said  that 
the  facts  stated  in  the  complaint  made  it 
clear  that  there  had  been  no  such  assess- 
ment of  the  property  in  question  for  taxa- 
tion as  the  statute  required,  and  that  the 
levy  of  the  taxes  thereon  shown  by  the  tax 
roll  was  illegal.  That  such  would  be  the  re- 
sult of  an  assessment  and  levy  made  in  the 
manner  set  out  in  the  complaint  is  not  de- 
nied by  the  appellants.  They  substantially 
admit  that,  If  the  facts  alleged  in  the  com- 
plaint were  made  to  appear  by  way  of  ob- 
jections to  the  rendition  of  a  judgment 
against  the  property  for  the  taxes  levied 
thereon,  it  would  be  the  duty  of  the  court 
to  reduce  the  taxes  to  the  sum  of  $1,447.52, 
and  interest  thereon,  and  enter  judgment  for 
that  amount,  instead  of  for  the  amount  as- 
sessed against  the  property.  They,  however, 
seek  to  have  the  judgment  reversed  upon  the 
ground  that  the  facts  stated  did  not  warrant 
the  interposition  of  a  court  of  equity.  Their 
contention  in  that  regard  is  that  since  the 
statute  has  provided  a  remedy  for  excessive 
taxation,  by  allowing  objections  on  that  ac- 
count to  be  urged  against  a  rendition  of 
judgment  for  the  taxes,  such  remedy  is  ex- 
clusive, and  deprives  a  taxpayer  of  other 
remedies  to  which  he  would  have  been  en- 
titled but  for  such  provision  of  the  statute. 
We  are  unable  to  agree  with  this  contention. 
The  result  of  its  being  sustained  by  the 
courts  would  be  to  leave  the  property  of  a 
taxpayer  for  two  years  subject  to  an  ap- 
parent Hen  for  taxes  which,  by  reason  of  the 
illegality  of  the  assessment,  did  not  in  fact 
constitute  a  lien.  From  the  time  the  taxes 
are  spread  upon  the  tax  roll  until  paid  or 
set  aside  by  a  decree  of  court,  they  are  a 
substantial  cloud  upon  the  title  to  the  prop- 
erty. Hence  to  compel  a  taxpayer  to  deal 
with  his  property  subject  to  such  cloud  for 
two  years,  when  by  going  into  a  court  of 
equity  the  same  substantial  justice  can  be 
done  as  upon  objections  to  the  rendition  of 
judgment  for  such  taxes,  is  to  impose  a  hard- 
ship which  courts  of  equity  are  specially  con- 
stituted to  prevent  Upon  the  conceded 
facts  as  to  the  assessment  and  taxation  in 
question,  it  would  be  the  duty  of  the  court, 
when  the  county,  at  the  end  of  two  years, 
asked  for  judgment  for  the  taxes  in  question, 
upon  objections  by  the  owner  of  the  prop- 
erty, to  reduce  the  amount  thereof,  and  pro- 
vide for  the  collection  only  of  such  re- 
mainder as,  under  all  the  circumstances, 
should  seem  just.  The  result  to  the  county 
would  be  the  same  as  though  Its  proper  of- 
ficers were  now  required  to  receive  such  sum 
as  would  be  Just,  and  be  thereafter  prohibit- 
ed from  collecting  the  remainder;  and,  since 
that  was  the  object  sought  by  the  plaintiff 
in  this  action,  the  granting  of  the  prayer 
of  his  complaint,  upon  the  confession  of  the 


facts  stated  therein,  was  within  the  juris- 
diction of  a  court  of  equity.  Some  objec- 
tions to  the  complaint  for  want  of  proper 
parties  have  been  urged  here,  but,  as  they 
were  not  made  in  the  lower  court,  they  fur- 
nish no  reasons  for  reversal.  The  judg- 
ment will  be  affirmed. 

SCOTT,  DUNBAR,  GORDON,  and  AN- 
DERS, JJM  concur. 


(11  Wash.  212> 

WASHINGTON  CENT.  IMP.  CO.  T.  NEW- 
LANDS. 

(Supreme  Court  of  Washington.    Feb,  16, 
1895.) 

VSNDOB  AND  PURCHASER—  ACTIOS  FOB  PKICB— 
False  Representations. 

It  is  no  defense  to  an  action  on  notes  giv- 
en under  a  contract  to  purchase  land  that  de- 
fendant was  induced  to  execute  the  contract  by 
the  false  representations  of  plaintiff "  that  he 
was  then  making  costly  improvements  on  land 
adjacent  to  that  covered  by  the  contract 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  the  Washington  Central  Im- 
provement Company  against  George  New- 
lands  on  a  contract  for  the  purchase  of  land, 
and  on  notes  given  for  the  purchase  price. 
A  demurrer  to  the  answer  was  sustained, 
and  defendant  appeals.  Affirmed. 

Bausman,  Kelleher  &  Emory,  for  appellant 
Clise  &  King,  for  respondent 

DUNBAR,  J.  The  respondent  brought  suit 
against  the  appellant  on  a  contract  for  the 
purchase  by  him  of  certain  lots,  and  upon  his 
notes  given  for  the  purchase  price.  New- 
lands,  the  appellant,  admitted  the  making  of 
the  notes  on  the  contract  and  set  up  an  af- 
firmative defense,  alleging  deceit  and  false 
representations.  The  essential .  allegations 
of  the  affirmative  defense  were  as  follows: 
"The  note  and  contract  hereinabove  describ- 
ed were  obtained  of  this  defendant  by  plain- 
tiff by  grossly  reckless,  erroneous,  willful, 
and  fraudulent  representations  on  plaintiff's 
part,  in  this:  that  the  time  when  defendant 
was  induced  to  contract  for  the  purchase  of 
the  lots  above  described,  and  sign  the  note, 
plaintiff  represented  to  him,  with  the  intent 
so  to  induce  him,  that  plaintiff  and  others, 
were  building,  and  were  causing  to  be  built, 
oh  lots  within  sixty  feet  of  those  which  de- 
fendant was  to  buy,  a  substantial  brick  ho- 
tel, to  cost  not  less  than  $9,000;  that  this  ho- 
tel was  to  be  finished  forthwith;  that  com- 
plete contracts  had  been  made  for  its  erec- 
tion; and  that  the  work  was  already  under 
way.  That  relying  upon  these  representa- 
tions, defendant  entered  into  the  contract 
and  signed  the  note  above  described,  but 
neither  plaintiff  nor  others  were  building,  or- 
causing  to  be  built,  on  lots  within  sixty  feet 
of  those  purchased  by  defendant  or  at  an,, 
a  substantial  brick  hotel,  of  any  cost  what- 
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ever,  nor  have  they  done  so  since,  nor  were 
there  then,  nor  have  there  since  been,  any 
contracts,  complete  or  at  all,  for  the  erection, 
nor  was  the  work  tinder  way,  nor  has  it  since 
been  began  or  put  under  way,  nor  was  any 
such  structure  or  any  at  all  to  be  finished 
forthwith  at  that  time  or  since,  but  the  rep- 
resentations made  by  plaintiff  and  all  plain- 
tiff's statements  as  above  set  forth  were  false, 
reckless,  and  erroneous."  Then  follow  alle- 
gations of  loss  by  reason  of  the  fact  that 
these  representations  were  untrue,  A  de- 
murrer was  interposed  to  this  affirmative  de- 
fense, which  was  sustained  by  the  court 
The  appellant,  relying  upon  his  answer,  re- 
fused to  plead  further.  Judgment  was  enter- 
ed, and  the  cause  brought  here  on  appeal. 

We  think  there  was  no  error  committed 
by  the  court  in  sustaining  the  demurrer  to 
the  answer  in  this  case.  The  allegations  of 
misrepresentations  go  beyond  the  land  or  the 
amount  or  character  of  the  land  sold,  and 
relate  to  improvements  which  it  is  alleged 
were  to  have  been  made  on  some  adjacent 
lands.  The  allegations  of  the  answer,  so  far 
as  fraud  is  concerned,  are  not  strengthened 
by  the  expression  "by  grossly  reckless,  er- 
roneous, willful,  and  fraudulent  representa- 
tions," etc  These  are  mere  conclusions,  and 
the  fraud  must  be  shown  by  specific  acts 
which,  as  a  matter  of  law,  would  constitute 
fraud.  Conceding  that  these  representations 
were  false,  and  conceding  that  the  purchaser 
Telied  upon  them,  there  is  not  yet  enough 
shown,  it  seems  to  us,  in  this  answer,  to  give 
the  defendant  relief.  There  is  no  fiduciary 
relation  between  the  seller  and  the  buyer  al- 
leged. It  is  not  alleged  that  the  buyer  was 
In  such  a  position  that  he  was  unable  to 
make  an  investigation  concerning  the  truth 
or  falsity  of  these  alleged  representations. 

So  far  as  the  allegations  of  the  complaint 
are  concerned,  there  Is  nothing  to  show  that 
the  land  was  not  at  hand  when  this  contract 
was  made,  and  that  it  could  not,  by  the  use 
of  ordinary  prudence,  have  been  investigat- 
ed by  the  purchaser;  and  in  cases  of  this 
kind  it  seems  to  us  that  parties  must  exer- 
cise ordinary  business  sense  and  the  facul- 
ties which  are  given  to  them  for  the  purpose 
of  transacting  business,  and  that  they  cannot 
call  upon  the  law  to  stand  in  loco  parentis 
to  them  in  the  ordinary  transactions  of  busi- 
ness and  their  ordinary  dealings  with  their 
fellow  men.  One  of  the  allegations  of  this 
answer  is  that  plaintiff  represented  to  de- 
fendant that  this  building  was  already  in 
process  of  erection;  that  the  work  was  al- 
ready under  way.  The  ascertainment  of 
this  fact  was  easy,  and  there  is  no  circum- 
stance alleged  to  show  that  there  was  any 
scheme  worked  upon  this  purchaser  to  pre- 
vent him  from  making  this  examination,  or 
anything  of  that  kind.  Hie  other  fact  al- 
leged to  have  been  represented,  that  a  con- 
tract had  been  let  for  the  completion  of  this 
■hotel,  was  also  easily  ascertainable.  If  peo- 
ple, having  eyes,  refuse  to  open  them  and 


look,  and,  having  understanding,  refuse  to 
exercise  it,  they  must  not  complain,  when 
they  accept  and  act  upon  the  representations 
of  other  people,  if  their  venture  does  not 
prove  successful.  Written  contracts  would 
become  too  unstable  <  if  courts  were  to  annul 
them  on  representations  of  this  kind.  We 
think  the  proper  and  sensible  rule  was  laid 
down  by  the  United  States  supreme  court  in 
Slaughter's  Adm'r  v.  Gerson,  13  Wall.  379, 
where  it  was  held  that  the  misrepresenta- 
tion which  would  vitiate  a  contract  of  sale, 
and  prevent  a  court  of  equity  from  aiding 
its  enforcement,  must  relate  £o  a  material 
matter  constituting  an  inducement  to  the  con- 
tract, and  respecting  which  the  complaining 
party  did  not  possess  at  hand  the  means  of 
knowledge.  It  was  there  held  that  it  was 
not  sufficient  that  it  was  a  misrepresenta- 
tion upon  which  he  relied  to  his  injury,  but 
that  he  must  have  some  excuse  other  than 
negligence  for  relying  upon  it;  that  where 
the  means  of  information  are  at  hand,  and 
equally  open  to  both  parties,  and  no  conceal- 
ment is  made  or  attempted,  the  misrepre- 
sentation furnishes  no  ground  for  a  court  of 
equity  to  refuse  to  enforce  the  contract  of  the 
parties;  that  the  neglect  of  the  purchaser  to 
avail  himself  in  all  such  cases  of  the  means 
of  Information,  whether  attributable  to  his 
Indolence  or  credulity,  takes  from  him  all 
Just  claim  for  relief.  Under  the  rule  there 
established,  and  which  we  are  inclined  to 
follow,  the  demurrer  to  the  answer  In  this 
case  was  rightfully  sustained.  The  judg- 
ment will  therefore  be  affirmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(U  Wash.  208) 

LA  FRANCE  FIRE-ENGINE  CO.  v.  TOWN 
OF  MT.  VERNON. 

(Supreme  Court  of  Washington.  Feb.  14, 
1895.) 

Claim  against  Town— Allowance. 

1.  Where,  on  a  former  appeal  of  an  action 
against  a  town  for  the  price  of  a  fire  engine,  it 
was  decided  that  the  complaint  stated  a  cause 
of  action  on  the  original  contract  of  sale,  the 
question  whether  the  town  had  authority  to 
execute  the  notes  held  by  plaintiff,  for  the  bal- 
ance of  the  price,  is  immaterial. 

2.  The  execution  by  a  town  of  its  note  for 
the  price  of  a  fire  entfne  is  a  sufficient  allowance 
of  the  claim  therefor. 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBride,  Judge. 

Action  by  the  La  France  Fire-Bngine  Com- 
pany against  the  town  of  Mt,  Vernon  for  the 
price  of  an  engine  sold  to  defendant  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

For  prior  reports,  see  37  Pac  287,  and  38 
Pac.  80. 

J.  Henry  Smith,  for  appellant  Million  & 
Houser,  for  respondent 
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,  SCOTT,  J.  This  is  the  second  appeal  in 
this  cause.  See  9  Wash.  142,  37  Pac.  287, 
and  38  Pac.  80,  where  it  was  reversed  upon 
an  appeal  by  the  plaintiff,  and  was  sent 
back  for  a  new  trial.  Judgment  was  ren- 
dered for  the  plaintiff,  and  appealed  from 
by  the  defendant. 

The  first  point  urged  is  that  the  defendant 
had  no  authority  to  issue  the  note  in  ques- 
tion, and  it  is  claimed  that  the  former 
Judgment  of  this  court  does  not  conclude  the 
defendant  from  raising  the  point  upon  this 
appeal.  But  this  question  is  immaterial, 
for  the  complaint  stated  a  cause  of  action 
upon  the  original  contract  for  the  purchase 
of  the  engine,— the  action  being  to  recover 
the  balance  due,  prior  payments  having 
>  been  made  thereon,— and  we  held  that  the 
complaint  was  sufficient 

It  is  next  urged  that  the  claim  had  never 
been  allowed  by  the  council,  but  we  regard 
this  as  untenable,  since  the  entire  claim 
had  been  previously  before  the .  council. 
Part  of  it  had  been  paid,  and  the  note  in 
question  issued  for  the  balance;  and  the  is- 
suance of  this  note  was  a  sufficient  allow- 
ance of  the  claim,  whether  valid  as  a  note, 
or  not,  conceding  that  its  formal  present- 
ment had  not  been  waived.  Affirmed. 

HOYT,  C.  J.,  and  DUNBAR,  ANDERS, 
and  GORDON,  JJ.,  concur. 


(11  Wash.  210) 

DEWEY  et  al.  v.  SOUTH  SIDE  LAND  CO. 
et  al. 

(Supreme  Court  of  Washington.   Feb.  15, 
1895.) 

Notice  or  Appeal— Record. 

1.  Where  notice  of  appeal  required  by 
Laws  1893,  p.  122,  to  be  served  on  all  parties 
in  the  action  in  case  the  notice  is  not  given  at 
the  time  judgment  is  rendered,  was  not  served 
by  a  judgment  defendant  on  his  codefendants, 
the  appeal  will  be  dismissed,  though  all  the  de- 
fendants were  represented  by  the  same  attor- 
ney. 

2.  A  paper  filed  after  the  record  was  sent 
up,  purporting  to  be  a  supplementary  record,  if 
not  certified  as  such,  cannot  be  considered  as 
part  of  the  record. 

Appeal  from  superior  court,  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  O.  B.  Dewey  and  another  against 
the  South  Side  Land  Company,  the  West- 
minster Presbyterian  Church,  and  others,  to 
foreclose  a  mechanic's  lien.  Judgment  for 
plaintiff  Dewey,  and  defendant  the  West- 
minster Presbyterian  Church  appeals.  Ap- 
peal dismissed. 

G.  C.  Britton  and  O.  P.  Bennett,  for  ap- 
pellant.   Law  &  Crandall,  for  respondent. 

ANDERS,  J.  This  action  was  instituted 
by  the  respondent  and  one  Fenton  to  estab- 
lish and  foreclose  alleged  mechanics'  liens 
on  a  church  building.  There  were  seven  dif- 
ferent parties  defendant,  all  of  whom,  ex- 
cept the  South  Side  Land  Company,  appear- 


ed and  defended  in  the  court  below.  Fen- 
ton's  case  was  not  prosecuted,  as  his  claim 
had  been  settled  or  assigned  prior  to  the 
time  of  the  trial.  From  a  judgment  In  fa- 
vor of  the  respondent,  the  Westminster  Pres- 
byterian Church  alone  appealed.  None  of 
the  other  defendants  joined  in  the  appeal, 
nor  does  it  appear  that  the  notice  of  appeal 
was  ever  served  on  any  of  them.  For  this 
reason  the  respondent  moves  to  dismiss  this 
appeal. 

The  notice  of  appeal  was  not  given  at  the 
time  the  judgment  was  rendered,  and  in  such 
cases  the  law  under  which  the  appeal  was 
taken  provides  that  the  notice  of  appeal  shall 
be  served  upon  all  parties  who  have  appear- 
ed in  the  action  or  proceeding.  Laws  1893, 
p.  122.  This  provision  of  the  present  stat- 
ute in  respect  to  the  serving  of  notices  of 
appeal  is  substantially  the  same  as  that  con- 
tained in  former  statutes,  under  which  this 
court  has  many  times  held  that  a  failure  to 
give  the  required  notice  entitles  the  respond- 
ent to  a  dismissal  of  the  appeal  upon  mo- 
tion. Bellingham  Bay  Nat  Bank  v.  Central 
Hotel  Co.,  4  Wash.  642,  30  Pac.  671,  and 
cases  cited;  Bank  v.  Boklen,  5  Wash.  777, 
32  Pac.  744. 

The  appellant,  however,  contends  that,  in* 
asmuch  as  the  same  attorneys  appeared  for 
all  of  the  defendants,  it  was  not  necessary 
to  serve  the  notice  upon  them,  as  they  already 
possessed  all  the  information  which  the  serv- 
ice of  notice  would  have  Imparted.  But  we 
held  in  Bank  v.  Bokien,  supra,  that  the  fact 
that  the  attorney  for  appellant  was  also  the 
attorney  for  one  of  the  other  defendants  was 
no  excuse  for  not  serving  such  a  defendant 
with  notice  of  the  appeal;  and  we  perceive 
no  reason  for  overruling  the  decision  there 
made. 

It  is  also  claimed  by  appellant  that  service 
of  the  notice  of  appeal  in  this  case  was  waiv- 
ed by  all  of  the  defendants  not  served;  and, 
in  order  to  show  such  waiver,  appellant  caus- 
ed to  be  filed  in  this  court,  long  after  the  rec- 
ord had  been  sent  up,  what  counsel  call  a 
"supplementary  record."  But  as  this  paper 
is  not  certified  as  required  by  law,  or  at  all, 
we  cannot  consider  it  as  a  part  of  the  record 
on  this  appeal. 

The  motion  to  dismiss  must  be  granted. 

HOYT,  C.  J.,  and  DUNBAR  and  SCOTT. 
JJ.,  concur. 

(11  Wash.  *15) 
STATE  v.  WILCOX. 
(Supreme  Court  of  Washington.    Feb.  18, 
1895.) 

Juror — Challenge  for  Cause— Opinion. 
A  challenge  for  cause  to  a  juror  who  tes- 
tified on  his  voir  dire  that  he  had  formed  ah 
opinion  as  to  defendant's  guilt  which  it  would 
require  evidence  to  remove  should  have  been 
allowed,  though  he  also  testifies  that  he  thought 
be  could  lay  the  opinion  aside,  and  try  the  case 
on  the  evidence  produced.  Hoyt,  C.  J.,  dis- 
senting. 
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Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

William  Wilcox  was  convicted  of  man- 
slaughter, and  appeals.  Reversed. 

Frank  B.  Ingersoll  and  Melvln  G.  Win- 
stock,  for  appellant  John  F.  Miller  and  A 
G.  McBrlde,  for  the  State. 

DUNBAR,  J.  In  this  case  the  defendant 
was  informed  against  for  murder  in  the  first 
degree.  The  case  proceeded  to  trial,  and  the 
defendant  was  convicted  of  manslaughter. 
Motion  for  a  new  trial  and  In  arrest  of  Judg- 
ment was  duly  made  and  overruled  by  the 
court,  and  defendant  sentenced  to  20  years' 
Imprisonment  In  the  state  penitentiary.  From 
such  judgment  this  appeal  Is  prosecuted. 

The  first  error  assigned  by  the  appellant 
was  the  ruling  of  the  court  In  permitting  a 
juror,  Charles  Kellogg,  to  serve,  over  the  ob- 
jection of  the  defendant,  who  challenged  him 
for  cause,  on  the  ground  of  actual  bias.  The 
testimony  of  the  juror  on  his  voir  dire  was 
substantially  as  follows:  "Question.  Have 
you  formed  or  expressed  any  opinion  touching 
the  guilt  or  innocence  of  the  defendant?  An- 
swer. I  think  I  have.  Q.  You  think  you 
have?  A  Well,  I  know  I  have.  Q.  Have  you 
talked  with  any  one  who  professed  to  know 
the  facta  of  this  case?  A  Yes,  sir.  Q.  How 
long  since?  A.  I  think  it  has  been  about  a 
month  ago.  Q.  Did  the  parties  to  whom  you 
talked  profess  to  know  the  facts  of  the  case? 
A.  I  believe  not.  Q.  Did  you  ever  make  any 
personal  investigation  of  the  matter?  A.  No, 
sir;  only  through  the  papers.  Q.  That  Is  all 
the  Investigation  you  have  made,  is  it?  A 
Well,  I  could  not  exactly  say  it  is  all  the  in- 
vestigation I  made,  because  there  Is  a  party 
I  talked  with  quite  frequently,  an  acquaint- 
ance of  mine,  that  I  believe  was  subpoenaed 
as  a  witness  in  the  lower  court  Q.  Did  that 
party  with  whom  you  talked  profess  to  know 
the  facts?  Did  he  give  the  facts  to  you?  A 
No,  sir;  only  what  he  knew  about  it  Q. 
Well,  from  the  newspaper  articles  that  you 
read,  did  you  form  in  your  mind  a  determined, 
fixed,  and  absolute  opinion  In  this  matter? 
A.  No,  sir.  Q.  Mr.  Kellogg,  could  you  lay 
aside  what  Impressions  or  opinions  you  have 
formed,  and  try  this  case  solely  upon  the  evi- 
dence, under  the  Instructions  of  the  court? 
A  I  think  I  could,  without  doubt  Q.  Could 
you  try  It  with  the  same  degree  of  impartiality 
that  you  could  if  you  had  not  read  these  arti- 
cles in  the  newspapers,— lay  aside  that  for  the 
time  being,  and  try  the  case  upon  its  merits? 
A  I  don't  know  whether  I  could  or  not  The 
conversation  that  I  have  had  and  the  im- 
pressions that  I  have  formed  is  to  a  certain 
extent—  I  don't  know  what  the  testimony 
would  amount  to.  Would  not  like  to  say  ex- 
actly what  I  could  do.  Q.  What  I  am  trying 
to  get  at  Is  the  condition  your  mind  is  In  now 
regarding  the  material  facts  of  this  case,— 
whether  or  not  you  could.  If  you  were  selected 
here  as  a  juror,  try  this  case,  lay  aside  what 
Impressions  you  have  formed,  and  try  this 
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case  solely  upon  the  evidence,  under  the  in- 
structions of  the  court.  A.  I  believe  I  could." 
Witness  testified  that  he  did  not  know  either 
the  defendant  or  the  person  murdered,  and 
his  further  testimony  in  chief  was  a  repeti- 
tion of  what  we  have  above  cited.  The  cross- 
examination  was  substantially  as  follows: 
"Q.  Mr.  Kellogg,  you  said,  in  response  to  a 
question  put  by  Mr.  Miller,  that  a  witness 
did  detail  to  you  such  facts  as  he  (the  witness) 
knew?  A  He  did;  yes,  sir.  Q.  What  was 
his  name?  A  His  name  was  George  Griffin. 
Q.  He  is  a  friend  of  yours,  is  he?  A.  Yes,  sir. 
Q.  You  talked  with  him  about  the  case  dur- 
ing the  preliminary  hearing  here?  A  I  don't 
remember  exactly  whether  it  was  at  the  pre- 
liminary hearing  or  a  little  before.  I  know 
that  I  saw  him  afterwards,  and  I  know  that 
I  talked  with  him  the  time  he  was  held  here 
before  the  preliminary  hearing.  Q.  And  he 
told  you  at  that  time  the  facts  relating  to 
this  case,  so  far  as  he  knew  them?  A  I  sup- 
pose he  did;  yes,  sir.  I  don't  know  that  he 
knew  or  not  Q.  Well,  he  told  you  what  he 
was  subpoenaed  to  testify  to  didn't  he?  A 
Yes,  sir.  Q.  Then  you  read  about  the  matter 
in  the  newspapers?  A.  Yes,  sir.  Q.  Now, 
have  you  formed  the  opinion  that  you  gave 
from  the  newspapers  or  from  what  Mr.  Grif- 
fin told  you?  A.  I  have  formed  it  partially 
through  what  I  have  heard  from  him,  and 
through  the  newspapers,  and  in  conversation 
with  other  people,  one  way  and  another.  Q. 
Now,  Mr.  Kellogg,  you  said  you  had  an  opin- 
ion now  about  the  merits  of  this  case?  A. 
Yes,  sir.  Q.  And  it  would  take  evidence  to 
remove  or  change  that  opinion?  A.  Yes,  sir. 
Q.  Then  you  feel  that  If  you  went  into  the 
trial  of  this  case,  that  unless  there  were  evi- 
dence to  remove  your  opinion  that  you  now 
have,  you  would  have  to  act  upon  the  opinion 
that  you  have?  A.  I  surely  would.  Q.  Then, 
if  it  would  take  evidence  to  remove  that  opin- 
ion, you  could  not  be  an  impartial  juror,  could 
you?  A.  I  think  I  could  be  guided  solely  by 
evidence.  I  didn't  know  that  the  opinion 
which  I  already  have  would  have  any  weight 
I  suppose  It  would  take  contrary  evidence  to 
change  my  opinion.  Q.  Well,  then,  if  it 
would 'take  evidence  to  change  your  opinion, 
you  would  start  in  the  case  with  your  opinion 
already  formed?  A  Yes;  so  far  as  I  know 
the  circumstances  of  the  case,  I  have  formed 
an  opinion.  Q.  When  counsel  asked  you  if 
you  had  a  fixed  and  abiding  opinion  in  the 
case,  and  you  said,  *No,'  you  meant  by  that 
did  you,  that  it  Is  not  such  an  opinion  but 
what  could  be  changed  by  evidence?  A 
That's  exactly  what  I  meant  Q.  Mr.  Kel- 
logg, suppose  you  were  the  defendant  here  in 
the  place  of  Mr.  Wilcox,  and  was  accused  of 
the  crime  of  murder  in  the  first  degree,  would 
you  be  willing  to  go  to  trial  with  a  jury  of 
twelve  Jurors  with  their  mind  In  the  same 
condition  that  yours  is  now?  A  I  don't  be- 
lieve I  would.  Q.  You  don't  think  you  would  ? 
A.  No,  sir."  Here  the  defense  challenged  the 
juror  far  cause,  and  the  court  took  him  to 
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hand,  and  finally  elicited  from  him  the  state- 
ment that  he  could  try  and  determine  the 
cause  with  the  same  degree  of  impartiality 
as  he  could  if  he  had  never  heard  anything 
about  It,  and  that  he  would  be  able  to  dis- 
regard the  opinion  that  he  already  entertain- 
ed. It  seems  to  us  that  this  case  falls  square- 
ly within  the  rule  laid  down  by  this  court  in 
State  v.  Murphy,  9  Wash.  204,  37  Pac  420. 
There,  after  an  examination  of  the  author- 
ities, and  a  somewhat  extended  presentation 
of  the  reason  for  the  conclusion  reached  by 
the  court,  it  was  decided  that  the  court  erred 
In  admitting  to  the  Jury  box  a  Juror  who  an- 
swered substantially  as  the  Juror  in  this  case 
has  answered. 

Reading  reports  of  the  commission  of  crime 
In  newspapers  cannot,  of  course,  in  this  day 
of  almost  universal  reading,  be  regarded  as 
a  ground  of  challenge  to  a  Juror,  or  even 
casual  talk  that  one  may  hear  on  the  street 
or  elsewhere  concerning  the  commission  of  a 
crime;  for  people  who  read  or  mingle  with 
their  fellow  men  during  the  excitement  that 
pervades  a  community  when  a  crime  has 
been  committed  are  almost  sure  to  read 
newspaper  accounts  of  the  commission  of 
the  crime,  and  to  hear  people  talking  of  the 
circumstances  of  its  commission.  If  any  Ju- 
ror should  swear  that  if  the  reports  which 
he  had  heard  were  true,  whether  the  reports 
came  from  newspapers  or  from  individuals, 
he  believed  the  defendant  guilty  or  inno- 
cent, or  that  he  had  made  up  his  mind  as 
to  his  guilt  or  innocence,  that  would  be  one 
proposition;  but  where  he  answers,  in  sub- 
stance, that  be  has  read  these  reports,  and 
that  he  has  heard  this  talk,  and  that  he  does 
believe  them  to  be  true  or  untrue,  as  the  case 
may  be,  that  Is  altogether  another  proposi- 
tion; and  that  is  what  this  witness  substan- 
tially testified  to,  either  that  he  believed 
them  to  be  true  or  untrue.  If.  as  he  said, 
he  had  talked  with  a  friend  of  his  who  had 
been  subpoenaed  as  a  witness  in  the  primary 
examination,  and  that  friend  related  to  him 
the  facts  concerning  the  crime,  and  from 
such  relation  he  formed  an  opinion  as  to  the 
guilt  or  innocence  of  the  defendant,  and  if 
it  is  true,  as  he  said,  that,  if  he  went  into 
the  trial  of  tills  case,  unless  there  were  evi- 
dence to  remove  that  opinion  he  would  have 
to  act  upon  the  opinion  which  he  already 
entertained,  then,  certainly,  he  was  not  an 
impartial  Juror;  and  if  the  opinion  was  that 
the  defendant  was  guilty,  and  the  testimony 
of  the  state  and  the  defense  balanced,  his 
verdict,  according  to  his  statement,  would 
have  to  be  that  of  guilty.  In  other  words, 
the  defendant  would  be  deprived  of  the  right 
which  he  has  to  be  proven  guilty  beyond  a 
reasonable  doubt.  He  would  not  even  have 
the  benefit  of  the  rule  in  a  civil  action  of  a 
preponderance  of  the  testimony,  but  he 
would  have  the  burden  thrust  upon  him  of 
proving  himself  Innocent.  And  that  is  the 
logical  result  of  that  condition  of  mind  in  a 
juror  which  is  exhibited  by  the  expression 


that  it  would  take  evidence  to  remove  the 
opinion  which  he  already  entertains. 

The  court  in  this  case,  as  usual  in  such 
cases,  finally  elicited  the  statement  from  the 
Juror  that  he  thought  he  could  lay  this  opin- 
ion aside,  and  try  the  case  upon  the  evidence 
produced  at  the  trial;  but  we  do  not  think 
that  this  question  of  capability  should  be 
submitted  to  a  Juror  who  has  already  stated 
that  he  has  an  opinion,  and  such  an  opinion 
as  it  would  take  evidence  to  remove.  He 
may  be  honest  enough  in  making  the  state- 
ment that  he  can  lay  such  opinion  aside,  or 
his  pride  may  prevent  him  from  admitting 
that  he  cannot;  but,  when  once  he  has 
shown  the  condition  of  mind  that  this  Ju- 
ror evinced  by  his  answers,  his  Judgment, 
so  far  as  trying  the  case  upon  the  testimony 
produced  at  the  trial  is  concerned.  Is  not  to 
be  relied  upon,  for  the  human  mind  is  so 
constituted  that  it  is  not  conscious  of  its  own 
weakness.  If  It  were,  its  frailties  would  be 
corrected,  or,  more  logically,  would  not  ex- 
ist In  fact,  this  Juror's  statements  are  con- 
tradictory, and  the  final  declaration  that  he 
could  so  try  the  case  without  reference  to 
his  opinion  was  not  only  a  flat  contradiction 
of  a  former  assertion,  but  was  simply  the 
statement  of  a  conclusion,  and  not  of  a  fact; 
while  the  assertion  by  him  that  he  had 
formed  an  opinion  which  it  would  take  some 
evidence  to  remove  was  the  statement  of  a 
fact,  and  from  such  facts  the  court  is  bet- 
ter able  to  deduce  conclusions  than  the  Juror 
himself.  If  reading  reports  of  the  commis- 
sion of  crime  in  newspapers  produces  the 
Impression  on  minds  of  Jurors  that  this  Juror 
declared  it  did  on  his,  and  such  Jurors  are 
pronounced  by  the  courts  to  be  competent, 
then  *the  practical  result  will  be  that  men 
will  be  tried  and  convicted  by  the  news- 
papa's,  instead  of  by  the  testimony  which  is 
adduced  in  court,  under  the  rules  of  law  pre- 
scribed for  such  trials.  If  a  juror  has  heard 
a  statement  concerning  the  facts  in  a  case 
from  a  friend  in  whom  he  has  confidence, 
and  that  statement  made  such  an  impres- 
sion on  bis  mind  that  it  created  an  opinion 
as  to  the  guilt  or  innocence  of  the  defendant, 
it  is  very  doubtful  if  he  would  be  able  to 
entirely  separate  that  Information  from  the 
testimony  which  he  may.  listen  to  during  the 
progress  of  the  trial;  and  the  effect  of  such 
testimony  Is  liable  to  be  colored  by  what 
he  knows,  or  thinks  he  knows;  about  the 
case  from  the  prior  information  which  he 
has  obtained.  The  result  Is  that  just  to  the 
extent  that  he  is  influenced  by  this  outside 
information  are  the  defendant's  rights  de- 
termined by  the  testimony,  of  a  witness 
whom  he  is  not  able  to  meet  face  to  face 
or  to  examine. 

Courts  always  are  and  should  be  loath  to 
disturb  the  verdicts  of  juries  for  errors  of 
this  kind,  but  it  is  the  constitutional  right 
of  every  citizen  to  be  tried  by  an  impartial 
Jury,  and,  when  that  right  is  denied,  he  must 
have  redress.   There  was  no  occasion  in  this 
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case  for  imposing  this  juror  upon  the  defend- 
ant He  was  the  last  juror  called.  The  de- 
fendant had  exhausted  all  his  peremptory 
challenges.  Eleven  other  jurors  had  been 
impaneled  who  disclaimed  any  opinion  as  to 
the  guilt  or  innocence  of  this  defendant,  and, 
no  doubt,  hundreds  of  men  could  have  been 
readily  obtained  who  would  have  been  compe- 
tent jurors  beyond  any  question.  It  is  not 
necessary  at  all  to  go  to  the  other  extreme, 
and  hold  that  a  man  most  either  possess  so 
little  intelligence  or  energy  or  learning  that  he 
has  not  heard  of  the  commission  of  the  par- 
ticular crime,  or  the  detailing  of  the  circum- 
stances through  the  ordinary  avenues  for 
the  dissemination  of  alleged  information  of 
this  kind.  But  this  witness,  we  think, 
showed  either  that  he  did  not  have  suffi- 
cient intelligence  to  understand  the  force  of 
his  own  language,  or  else  that  he  actually 
did  have  such  a  fixed  opinion  in  the  case  as 
ought  to  preclude  him  from  acting  as  a  juror. 

This  defendant  was  charged  with  an  atro- 
cious crime,  committed  in  a  brutal,  heartless, 
fiendish  manner,  and  the  community  doubt- 
less was  justly  excited,  incensed,  and  out- 
raged; but  these  features  of  the  case  fur- 
nish the  strongest  reason  for  according  him 
a  trial  by  an  impartial  and  unprejudiced 
jury,  totally  uninfluenced  by  public  senti- 
ment,—a  jury  every  member  of  which  could 
without  question  pass  upon  his  guilt  or  inno- 
cence solely  and  exclusively  from  the  testi- 
mony presented  at  the  trial. 

Other  errors  are  alleged  by  the  appellant, 
but,  as  they  are  not  liable  to  occur  upon  a 
new  trial,  we  will  not  notice  them.  For  the 
error  above  discussed,  the  cause  will  be  re- 
versed, with  instructions  to  grant  a  new 
trial. 

ANDERS  and  GORDON,  JJ.,  concur. 

HOYT,  C.  J.  (dissenting).  I  am  unable  to 
find  anything  in  the  record  which  satisfies 
me  that  the  trial  court  abused  its  discretion 
in  denying  the  challenge  for  cause  inter- 
posed by  the  defendant  to  the  juror  Kellogg. 
In  my  opinion,  the  examination  of  the  juror 
disclosed  an  entirely  different  state  of  mind 
from  that  disclosed  by  the  examination  in 
the  case  of  State  v.  Murphy  (Wash.)  37  Pac. 
420,  referred  to  In  the  foregoing  opinion. 
In  that  case  facts  were  made  to  appear 
which  might  well  induce  the  belief  that  the 
juror  was  in  such  a  state  of  mind  as  would 
disqualify  him.  His  answers  to  some  of 
the  questions  showed  such  a  want  of  frank- 
ness as  to  warrant  the  belief  that  he  did  not 
fully  realize  the  Importance  of  the  examina- 
tion. It  was  therefore  competent  for  this 
court  to  find  that  the  juror  was  in  fact  dis- 
qualified, and  that  the  court  committed  er- 
ror in  coming  to  a  contrary  conclusion.  But, 
in  my  opinion,  the  facts  of  that  case  none 
too  well  authorized  an  interference  with 
the  discretion  vested  by  law  in  the  trial 
court,  and  the  doctrine  therein  announced 


should  not  be  extended.  The  facts  disclosed 
by  the  examination  in  the  case  at  bar  sat- 
isfy me  that  the  juror  was  a  fair-minded 
man;  that  he  appreciated  the  object  of  the 
examination,  and  with  the  utmost  frank- 
ness laid  bare  his  mind,  that  the  court  might 
form  an  intelligent  conclusion  as  to  whether 
or  not  it  was  in  such  a  state  as  to  disqualify 
him  from  sitting  as  a  juror.  The  distinc- 
tion sought  to  be  drawn  by  the  cases  relied 
upon  by  the  appellant  between  an  impres- 
sion and  an  opinion  is  to  my  mind  without 
force.  I  can  see  no  distinction  between 
them  except  one  of  degree.  If  one  has  an 
impression  as  to  a  fact,  he  has  an  opinion 
In  regard  thereto;  and,  if  it  requires  evi- 
dence to  change  an  opinion,  it  will  also  re- 
quire evidence  to  do  away  with  an  impres- 
sion. It  seems  to  me  that  the  majority  of 
the  court,  following  other  courts  who  have 
passed  upon  like  questions,  have  made  a 
mistake  in  assuming  that,  because  a  juror 
has  an  impression  or  an  opinion,  he  will  nec- 
essarily act  upon  it,  unless  it  is  removed 
by  evidence.  In  my  opinion,  a  fair-minded 
man  will  do  no  such  thing.  He  may  -have 
an  opinion  founded* upon  information  not 
obtained  during  the  progress  of  the  trial, 
and  yet  be  able  to  comply  with  his  oath  as  a 
juror,  and  decide  the  case  solely  upon  the 
evidence  Introduced  at  such  trial.  The  rule 
announced,  if  carried  to  its  logical  conclu- 
sion, will  prevent  any  person  sitting  as  a  ju- 
ror who  has  heard  anything  of  the  purported 
facts  relating  to  the  issue  to  be  determined 
upon  the  trial.  If  he  has  heard  anything  of 
the  kind,  his  mind  must  necessarily  have 
received  some  impression  therefrom,  and, 
if  It  has,  such  impression  will  remain  until 
something  is  brought  to  his  attention  which 
will  remove  it;  and,  if  It  is  to  be  assumed 
that  the  impression  will  Influence  his  deci- 
sion, It  will,  in  every  such  .case,  require  evi- 
dence to  put  his  mind  in  such  a  state  that 
he  is  qualified  to  sit  as  a  juror.  If  a  juror 
has  an  impression  at  all,  he  cannot  honestly 
otherwise  answer  the  question  as  to  wheth- 
er or  not  it  will  require  evidence  to  remove 
it  than  to  say  that  It  will.  But  it  does 
not  follow  that  such  impression  must  be  re- 
moved to  enable  him  to  decide  the  case 
upon  the  evidence  Introduced  at  the  trial.  If 
he  is  an  honest  man,  he  will  try  to  disre- 
gard any  such  impression  or  opinion,  and 
decide  the  case  upon  the  evidence  so  In- 
troduced; and,  If  our  statute  means  any- 
thing, it  means  that  it  is  the  duty  of  the 
trial  court  thereunder  to  determine  whether 
or  not  he  can  do  his  duty  hi  that  regard. 
If  it  Is  assumed  that  the  impression  or  opin- 
ion must  be  removed  by  evidence,  then  one 
having  an  opinion  of  any  kind,  or  even  an 
impression,  is  disqualified.  Such  a  holding 
entirely  negatives  our  statute,  which  pro- 
vides that  the  fact  that  the  juror  has  an 
opinion  shall  not  disqualify  him  if  the  trial 
court  finds  that  he  can  fairly  try  the  case, 
Under  such  statute,  the  trial  court  finds  a 
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fact  upon  evidence  Introduced  before  It,  and 
such  finding  should  not  be  set  aside  by  the 
appellate  court,  unless  it  is  clearly  wrong. 
Such  is  the  general  rule  as  to  the  force  to 
be  given  to  findings  of  fact  by  the  trial 
court;  and  where,  as  In  this  case,  the  fact 
to  be  determined  is  as  to  the  state  of  mind 
of  a  person  examined  before  such  court,  It 
should  be  applied  to  the  fullest  extent  In 
such  a  case  the  bearing  and  appearance  of 
the  person  examined  furnish  more  Informa- 
tion than  what  he  says.  In  my  opinion,  the 
judgment  and  sentence  should  be  affirmed. 


(11  Wash.  128) 

ACKLEY  t.  BURCHARD. 

(Supreme  Court  of  Washington.    Feb.  8, 
1895.) 

DlVOBOI  —  CU8"*ODT  OF  CHILDREN  —  EviDKNOK  AS 

to  Stipulation. 

In  habeas  corpus  proceedings  by  a  di- 
vorced wife  to  get  possession  of  her  children,  it 
appeared  that,  after  the  decree  of  divorce,  which 
gave  her  the  custody  of  the  children,  a  stipu- 
lation; afterwards  lost,  was  entered  into  in  re- 
gard to  their  custody,  whfch,  the  husband  claim- 
ed, provided  that  he  should  have  the  sole  cus- 
tody of  them,  but  which,  the  wife  claimed,  gave 
them  to  him  only  temporarily.  The  testimony 
of  the  husband's  attorneys,  who  drew  up  the 
stipulation,  was  so  contradictory  as  to  be  worth- 
less. The  testimony  of  the  person  who  mar- 
ried the  wife  after  her  divorce,  which  supported 
the  wife's  claim,  was  contradicted  by  two  let- 
ters written  to  another  daughter  of  the  husband, 
in  regard  to  the  children,  after  the  time  the 
wife  claimed  the  husband  was  to  surrender 
them.  Held,  that  a  finding  that  the  stipulation 
gave  the  sole  custody  of  the  children  to  the  hus- 
band was  proper. 

Appeal  from  superior  court,  Kittitas  coun- 
ty; Carroll  B.  Graves,  Judge. 

In  the  matter  of  the  application  for  a  writ 
of  habeas  corpus  by  Laura  J.  Ackley  against 
Clinton  A.  Burchard.  From  a  judgment  de- 
nying the  writ,  petitioner 'appeals.  Affirmed. 

Mires  &  Warner  and  Herren  &  Hubbell, 
for  appellant  Reynolds  &  Stewart,  for  re- 
spondent 

DUNBAR,  J.  On  May  18,  1891,  the  peti- 
tioner and  Clinton  A.  Burchard,  the  respond- 
ent "were  divorced  by  decree  of  the  superior 
court,  and  In  said  decree  the  care  and  cus- 
tody of  the  minor  children,  Mary  Ella  Burch- 
ard and  Mattie  Eva  Burchard,  who  are  the 
subjects  of  this  petition,  were  awarded  to 
appellant  petitioner  herein.  The  appellant 
afterwards  married  one  EL  C.  Ackley,  and 
sues  out  this  writ  in  the  name  of  Laura  J. 
Ackley.  On  May  4,  1893,  the  respondent, 
who  lives  In  Lewis  county,  went  to  Ellens- 
burgh,  and  employed  Pruyn  &  Ready,  a 
firm  of  lawyers,  to  obtain  an  order  nunc  pro 
tunc  in  the  case  of  Burchard  v.  Burchard,— 
the  case  above  referred  to,— modifying  the 
original  decree  therein  to  the  extent  of  giv- 
ing the  custody  and  control  of  said  children 
to  respondent  Burchard.   It  seems  that 


Pruyn  &  Ready  had  been  appellant's  attor- 
neys In  the  divorce  proceedings,  and  ex- 
pressed some  doubts  as  to  the  propriety  of 
an  employment  to  attempt  to  disturb  the  de- 
cree In  that  case.  They,  however,  resolved 
the  doubt  in  favor  of  the  employment  and 
told  the  respondent  that  In  some  recent  case 
to  which  appellant  was  a  party  such  dam- 
aging testimony  had  been  elicited  against  her 
that  they  were  satisfied  a  modification  of 
the  decree  could  be  obtained.  In  fact  they 
thought  that  appellant,  rather  than  have  the 
testimony  reproduced,  would  consent  to  re- 
linquish the  possession  of  the  children.  At 
all  events,  they  received  a  fee  of  $40  from 
respondent  and  Ready  went  to  see  the  ap- 
pellant and  brought  her  down  to  the  office 
of  Pruyn  &  Ready  for  a  conference.  The  le- 
sult  of  said  conference  was  that  an  agree- 
ment In  writing  was  executed,  whereby  the 
custody  of  the  minor  children  was  to  be 
given  to  respondent  The  respondent  then 
took  charge  of  the  children,  and  took  them  to 
his  home  In  Lewis  county,  where  they  re- 
mained In  his  undisputed  possession  until 
about  a  year  afterwards,  when  petitioner 
clandestinely  took  them  from  the  possession 
of  the  respondent  An  arrest  for  kidnapping 
followed.  The  respondent  again  obtained 
possession  of  the  children,  and  this  writ  was 
sued  out  to  obtain  their  possession.  Re- 
spondent answering,  set  up  the  agreement 
which  it  was  alleged  had  been  lost  or  mis- 
placed through  the  negligence  or  careless- 
ness of  Attorneys  Pruyn  &  Ready,  or  through 
their  collusion  with  the  appellant;  and  the 
court,  upon  the  trial,  refused  to  make  an 
order  modifying  the  decree,  but  finding  that 
the  custody  of  the  children  was  rightfully  In 
the  father,  refused  the  writ;  and  from  this 
order  of  the  court  this  appeal  Is  taken. 

There  Is  some  conflict  In  the  testimony  In 
this  case,  the  respondent  swearing  positively 
that  the  agreement  executed  was  to  the 
effect  that  he  Was  to  have  the  permanent 
care  and  custody  of  the  children,  while  the 
appellant  and  her  husband  swear  that  he 
was  to  have  the  care  and  custody  of  the 
children  until  the  next  July.  While  the  testi- 
mony of  Pruyn  &  Ready  on  their  direct  ex- 
amination rather  tends  to  strengthen  the 
contention  of  the  appellant  their  cross- 
examination  shows  that  It  must  have  been 
then*  understanding  of  the  contract  which 
was  executed  that  the  permanent  custody  of 
the  children  was  given  to  the  respondent- 
Ready  swears  that  he  does  not  think  that 
they  would  have  charged  the  respondent  $40 
simply  for  bringing  about  the  conference 
which  was  brought  about  through  his  Instru- 
mentality. Pruyn's  testimony  is  to  the  effect 
that  he  remembers  of  some  kind  of  a  stipula- 
tion made  and  entered  Into  between  the  ap- 
pellant and  the  respondent  and  that  he  does 
not  know  where  the  paper  Is  at  the  present 
time,  although  he  has  made  due  and  diligent 
search  for  the  same;  that  to  the  best  of  his 
recollection  the  contents  were  that  the  decree 
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in  the  case  of  Burchard  V.  Burchard,  a  di- 
vorce suit,  should  be  modified  so  that  Clinton 
A.  Burchard  could  take  the  children  men- 
tioned in  the  decree  for  a  time,  and  that  the 
plaintiff  should  have  the  children  for  a 
while,  and  that  they  should  be  taken  back 
and  forth  between  the  petitioner  and  re- 
spondent as  could  be  amicably  agreed  upon; 
did  not  think  that  it  was  to  be  continual; 
that  the  respondent  was  to  have  the  absolute 
custody  and  control  of  said  children;  that 
he  intended  to  present  the  said  stipulation 
to  the  court,  but  the  matter  was  overlooked 
in  some  manner,  until  It  was  lost;  that  Mrs. 
Ackley  was  very  much  excited  during  the 
conference,  so  much  so  that  she  fainted,  and 
that,  after  recovering,  she  -consented  to  let 
the  children  go  In  accordance  with  the  stipu- 
lation concerning  which  he  had  before  testi- 
fied. He,  however,  admitted,  on  cross-exam- 
ination, that  he  had  stated  to  Mr.  Stewart, 
one  of  Burchard's  attorneys,  on  May  20, 
1884,  Jn  the  city  of  Tacoma,  that  he  never 
was  more  surprised  In  his  life  than  when  he 
heard  that  Mrs.  Ackley  had  stolen  the  chil- 
dren, and  thought  that  she  must  be  crazy 
to  think  she  had  any  right  to  the  chil- 
dren. This  testimony  is,  of  course,  In  flat 
contradiction  of  the  testimony  In  chief  that' 
the  custody  of  the  children  given  to  Burchard 
was  only  a  temporary  custody,  and  renders 
the  testimony  of  Attorney  Pruyn  practically 
useless,  except  to  the  uncontradicted  fact 
that  a  stipulation  had  been  drawn  up,  signed, 
and  executed,  and  that  he  had  Intended  to 
present  the  same  to  the  court  The  testi- 
mony of  Mrs.  Ackley  is  to  the  effect  that  the 
stipulation  provided  only  for  the  temporary 
custody  of  the  children,  and  the  same  is 
substantially  the  testimony  of  H.  C.  Ackley, 
her  husband;  while  the  testimony  of  the 
respondent  is  that  he  paid  these  attorneys 
this  fee  of  $40,  not  for  the  purpose  of  obtain- 
ing a  temporary  control  of  the  children,  for 
that  was  not  the  object  of  his  visit  to  Ellens- 
burgh,  but  for  the  purpose  of  obtaining  a 
permanent  modification  of  the  decree  in  the 
divorce  suit,  to  the  end  that  the  care  and 
control  and  custody  of  .  the  children  should  be 
awarded  to  him,  instead  of  to  the  appellant; 
that  such  were  the  provisions  of  the  stipula- 
tion; and  that,  relying  upon  the  fidelity  of 
the  attorneys  thus  employed  and  paid,  he 
presumed  that  the  same  would  be  properly 
entered  in  the  court  by  them,  as  under  the 
contract  of  their  employment  they  were  to 
pay  all  the  court  fees;  and  that  he  never 
knew  that  the  appellant  made  any  claim  to 
the  possession  or  control  of  these  children 
until  the  following  October,  when  she  ap- 
peared, and  demanded  their  possession  from 
his  daughter.  The  testimony  of  H.  C.  Ack- 
ley Is  disputed  by  his  own  letters.  One  of 
these,  written  to  respondent  May  7,  1893,  is 
as  follows:  "C  A  Burchard,  Esq.,  Ainsley, 
Wash.— Dear  Sir:  I  am  very  anxious  to 'hear 
from  you  in  regard  to  the  little  girls.  I  be- 
lieve you  will  be  kind  enough  to  let  me  know 


how  and  when  you  got  through.  How  are 
you  getting  along?  Are  they  homesick?  I 
trust  you  will  be  kind  enough  to  let  them 
come  back  soon  to  see  us.  You  must  know 
by  this  time  that  all  the  letters  that  have 
been  written  to  you  from  this  place  are  false; 
not  one  word  of  truth  In  them.  The  low-down 
conspirators  have  all  left  this  place,  as  I  sup- 
pose you  know  very  well.  They  did  not  have 
the  cheek  to  face  the  public  here  after  doing 
this  cruel  deed.  I  could  not  send  the  little 
girls'  clothes  with  them,  for  you  know  we 
didn't  have  much  time  to  get  them  ready, 
and  It  was  not  a  very  pleasant  task  for  us; 
but  we  will  have  them  all  saved  for  them 
when  they  come  back  to  see  us.  Please 
write,  and  tell  me  who  takes  care  of  them, 
and  whether  they  go  to  school  or  not.  Tell 
the  little  orphans  that  I  would  like  to  come 
and  stay  with  them,  but  that  Is  impossible. 
With  this  I  close,  hoping  to  hear  from  you 
soon.  With  great  respect,  H  C.  Ackley." 
The  witness  also  admitted  that  he  had  writ- 
ten a  letter  to  Pearl  Burchard,  the  daughter 
of  respondent,  In  August,  1893,  about  the 
childreh.  The  letter  was  as  follows:  "Ellens- 
burg,  Wash.  AUg.  22,  1893.  Miss  Pearl 
Burchard,  Ainsley,  Wash. :— Please  allow  me 
to  Introduce  myself  as  H.  O.  Ackley,  your 
stepmother's  husband.  Of  course,  you  know 
very  well  Why  I  ask  to  correspond  with  you. 
We  would  like  to  hear  from  little  darling 
babies,  and  I  most  sincerely  believe  you  will 
write  to  me  in  regard  to  them.  Now,  Pearl, 
neither  Alice  or  her  mother  know  that  I 
have  written  to  you,  and  If  you  wish  I  will 
not  let  them  know  anything  about  it  If  you 
will  kindly  answer  this,  I  will  write  more  the 
next  time.  If  we  ever  become  acquainted, 
you  will  find  me  a  true  friend  to  all  who 
treat  me  as  such.  So  please  answer  this  little 
note,  and  oblige,  yours,  very  respectfully,  H. 
0.  Ackley."  It  will  be  observed  that  the  let- 
ter to  Burchard  does  not  Indicate  that  the 
children  are  to  return  permanently  to  their 
mother,  but  Is  a  request  that  they  may  come 
back  on  a  visit,  when  he  promised  to  have 
their  clothes  all  in  readiness  for  them;  and 
the  letter  of  August  22,  1893,  directed  to 
Miss  Pearl  Burchard,  is  written  nearly  two 
months  after  the  time  which  the  witness 
swears  was  the  time  at  which  the  children 
were  to  be  returned,  viz.  July  4,  1893;  and 
not  a  word  Is  said  concerning  their  not  hav- 
ing returned,  or  asking  that  they  be  returned. 
Considering  the  testimony  as  a  whole,  we 
are  of  the  opinion  that  the  stipulation  pro- 
vided for  a  modification  of  the  judgment  as 
contended  for  by  the  respondent,  and  with- 
out any  reflection  upon  the  character  of  the 
mother,— for  there  is  no  proof  in  this  rase 
regarding  her  reputation  one  way  or  the 
other,— but  from  the  fact  that  she  had  a  right 
to  stipulate  that  the  decree  should  be  modi- 
fied, and  that  we  believe  the  testimony  shows 
that  such  stipulation  was  executed,  the  fa- 
ther was  in  the  rightful  possession  of  the  chil- 
dren; and,  that  being  the  case,  the  writ  of 
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habeas  corpus  would"  not  lie.  The  judgment 
of  the  court  will  therefore  be  affirmed. 

HOTT,  C.  J.,  and  SCOTT,  GORDON,  and 
ANDERS,  JJ.,  concur. 


(11  Wash.  120) 

KREMER  et  al.  v.  WALTON  et  al. 
(Supreme  Court  of  Washington.    Feb.  8,  1895.) 
Mechanics'  Liens  —  Building  on  Leased  Land. 

Where  a  contract  to  lease  provides  that 
the  lessee  shall  erect  a  building  on  the  prem- 
ises, the  lessor  agreeing  to  pay  the  costs  there- 
of by  permitting  the  lessee  to  retain  the  rents, 
the  lessee  erects  the  building  as  the  agent  of  the 
lessor,  so  as  to  render  mechanics'  liens  a  charge 
on  the  interest  of  the  lessor  in  the  land. 

Appeal  from  superior  court,  Yakima  coun- 
ty; Carroll  B.  Graves,  Judge. 

Action  by  Scott  Kremer  and  others  against 
W.  Walton  and  others  to  enforce  mechanics' 
liens.  From  a  judgment  refusing  to  enforce 
the  liens,  plaintiffs  and  defendants  Leander 
Smith  and  another  appeal.  Reversed. 

.  Frank  H.  Rudkin,  Jones  &  Newman,  and 
Mackinnon  &  Murane,  for  appellants.  Whit- 
son  &  Parker  and  D.  H.  Carey,  for  respond- 
ents. 

HOYT,  C.  J.  This  action  was  brought  to 
foreclose  the  liens  of  certain  mechanics  and 
material  men  who  had  performed  labor  and 
furnished  material  in  the  erection  of  a  certain 
brick  building  upon  property  which  at  the  time 
belonged  to  J.  M.  Ashton.  The  work  was  done 
and  materials  furnished  at  theinstanceof  one 
O.  W.  Johnson.  His  relations  to  the  property 
and  to  Ashton,  the  owner,  were  evidenced 
by  certain  correspondence  by  mail  and  tele- 
graph which  had  been  had  between  him  and 
said  Ashton.  In  his  testimony  upon  the  trial, 
said  Ashton  made  it  appear  that  he  had  no 
knowledge  of  the  fact  that  said  Johnson  had 
entered  upon  the  erection  of  the  building 
until  after  the  labor  and  materials  for  which 
the  liens  were  claimed  had  been  furnished. 
Such  testimony  Is  conclusive,  so  far  as  the 
understanding  of  said  Ashton  was  concern- 
ed, but  can  have  little  weight  In  determin- 
ing the  contract  relations  between  him  and 
said  Johnson,  for  the  reason  that  such  rela- 
tions must  be  determined  by  the  construc- 
tion of  the  correspondence  above  referred 
to,  regardless  of  what  may  have  been  the 
intention  of  the  owner.  From  such  corres- 
pondence we  are  forced  to  the  conclusion 
that  said  Johnson  and  those  dealing  with 
him  had  a  right  to  assume  that  said  Ash- 
ton had  consented  to  the  erection  of  the 
building  by  said  Johnson,  In  pursuance  of 
the  terms  of  a  letter  written  by  said  Ashton 
to  said  Johnson,  which  was  in  substantially 
the  following  form:  "Dear  Sir:  Referring 
to  our  conversation  here  of  this  date,  I  am 
willing  to  make  you  a  lease  of  my  lot  ad- 
joining the  premises  now  occupied  by  you 
at  North  Yakima  upon  the  following  terms 
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and  conditions:  You  to  construct  thereon, 
under  my  supervision  and  subject  to  my 
approval,  a  one-story  brick  building,  con- 
formable to  the  ordinances  of  said  city;  and, 
in  addition  thereto,  the  side  nearest  the 
depot  to  be  at  least  twenty  Inches  In  thick- 
ness, the  rear  wall  to  be  at  least  twelve  Inch- 
es, and  the  front  wall  to  be  at  least  twenty 
Laches,  said  front  wall  to  be  built  of  or  faced 
with  pressed  brick  of  first-class  quality,  so 
as  to  give  the  same  a  first-class  and  finished 
appearance,  It  being  understood  that  the 
northeast  wall  or  that  furthest  away  from 
the  depot,  shall  be  arranged  by  a  party-wall 
contract  between  myself  and  the  owner  of 
the  building  you  are  now  occupying.  This 
contract  shall  be  so  as  to  give  me  the  right 
to  insert  Joist  into  said  wall,  and  to  make 
jne  owner  of  one-half  of  his  wall  for  the 
entire  height,  so  that,  In  the  event  of  my 
wanting  to  add  an  additional  story  (which 
is  the  object  of  having  the  twenty-Inch  wall 
at  the  side  and  front  of  the  building  hereby 
contemplated),  I  will  have  the  benefit  by 
this  party-wall  contract  of  the  wall  of  his 
second  story  when  putting  up  the  second 
story  upon  the  building  above  mentioned. 
I  would  want  the  work  to  be  first  class  in 
every  particular,  and  well  finished,  but  am 
willing  that  you  should  arrange  the  doors 
and  windows  at  front  and  rear  in  such  a 
way  as  to  be  of  the  utmost  convenience  to 
yourself.  It  Is  understood  in  this  arrange- 
ment that  the  building  which  is  to  be  con- 
structed shall  not  exceed  in  value  the  sum 
of  $1,500  when  fully  finished,  ready  for  your 
fixtures  and  furnishings.  I  am  further  will- 
ing that  the  cost  of  this  building,  when  paid 
by  you,  shall  be  repaid  by  me  to  you  by 
applying  your  rental  against  the  cost  of  the 
same  upon  the  following  basis,  to  wit:  The 
rental  to  be  $25  per  month,  payable  in  ad- 
vance, during  the  first  year,  at  the  end  of 
that  time  we  to  agree  upon  a  proper  rental 
for  the  following  year;  and,  In  the  event  of 
a  disagreement,  each  to  select  a  man;  and, 
In  the  event  of  their  disagreement,  the  two 
so  selected  to  select  a  third,  the  decision  of 
any  two  of  the  men  selected  to  be  binding 
upon  us;  their  decision,  in  the  case  of  our 
disagreement  as  aforesaid,  to  fix  the  next  or 
second  year,  at  the  end  of .  which  time  we 
are  to  fix  the  rental  for  the  third  year,  and 
so  on  for  the  fourth  year;  our  being  unable 
to  agree,  the  rental  to  be  fixed  by  disinter- 
ested parties,  to  be  selected  as  above  men- 
tioned. It  is  understood  that  you  are  to 
ascertain  the  cost  of  the  building  contem- 
plated, and  let  me  know  without  delay;  also, 
time  within  which  same  can  be  completed, 
after  which  we  are  to  enter  into  a  perma- 
nent agreement  and  lease  on  the  line  above 
indicated.  This  letter  to  be  ineffectual  until 
such  cost,  etc.,  is  arranged.  Yours  very 
truly,  J.  M.  Ashton."  Hence  it  Is  to  such 
letter  that  we  must  look  in  determining  the 
status  existing  between  said  Ashton  and  said 
Johnson;  and  it  Is  a  matter  of  no  signjfl- 
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cance  whether  It  be  considered  as  In  itself 
amounting  to  a  lease  of  the  premises,  or  as 
a  contract  for  a  lease,  since  the  rights  of  a 
lien  claimant  would  be  the  same  whether 
the  property  had  been  actually  leased  upon 
certain  conditions,  or  had  been  taken  posses- 
sion of  by  virtue  of  a  contract  for  a  lease 
with  like  conditions.  In  either  case  the  re- 
lation of  landlord  and  tenant  would  exist. 
It  follows  from  these  facts  and  from  the  de- 
cisions of  this  court  that,  If  the  building  was 
to  be  erected  by  the  lessee  himself,  his  in- 
terest as  such  lessee  would  be  all  that  could 
be  subjected  to  liens  for  work  and  materials 
furnished  for  said  building.  See  Z.  O.  Miles 
Co.  v.  Gordon,  8  Wash.  442,  86  Pac.  266.  On 
the  other  hand,  if,  by  the  terms  of  the  lease, 
the  building  was  to  be  erected  and  paid  for 
by  the  lessor,  he  would  be  the  one  who  was 
erecting,  even  although  the  lessee  was  to 
have  the  direction  and  control  of  the  erec- 
tion. In  our  opinion,  the  terms  and  condi- 
tions of  the  lease  were  such  that  it  must  be 
held  that  the  building  was  to  be  erected  by 
the  lessor.  It  is  true  that,  by  its  terms,  the 
building  was  to  be  erected  and  paid  for  by 
the  lessee  in  the  first  Instance;  but  the  les- 
sor was  to  repay  to  the  lessee  the  cost  there- 
of, and  for  this  reason  It  must  be  held  that 
he  assumed  the  same  responsibility  that  he 
would  if  he  had  let  a  contract  to  a  stranger 
for  the  erection  of  the  building,  under  condi- 
tions which  required  him  to  fully  pay  the 
cost  thereof  before  having  the  right  to  de- 
mand any  payment  from  the  owner.  The 
fact  that  the  whole  building  was  to  be  erect- 
ed and  paid  for  before  any  payments  should 
be  made  by  the  owner  would  have  no  effect 
upon  liens  for  labor  and  material  furnished 
to  the  contractor.  The  responsibility  of  the 
owner  would  be  the  same*  as  under  an  or- 
dinary contract  which  provided  for  payment 
by  the  owner  to  the  contractor  from  time  to 
time  as  the  work  progressed. 

It  follows  that  if  the  terms  of  the  contract 
between  the  lessor  and  the  lessee  had  been 
that  the  lessee  should  erect  the  building, 
and  upon  Its  erection  should  be  entitled  to 
demand  and  receive  of  the  lessor  the  cost  of 
such  erection,  the  Interest  of  the  lessor 
would  be  subject  to  liens  growing  out  of  the 
erection  of  the  building;  and  the  fact  that, 
under  the  terms  of  this  agreement,  the 
money  was  to  be  paid  by  the  lessor  by  the 
retention  of  rents  by  the  lessee  would  not 
change  the  rights  of  the  parties.  Under  the 
terms  of  the  agreement,  the  cost  of  the 
building  was  to  fall  upon  the  lessor  to  the 
same  extent,  in  the  end,  as  It  would  have 
done  had  he  been  called  upon  to  pay  the 
entire  cost  of  such  erection  when  the  build- 
ing was  finished.  Under  our  construction 
of  this  contract  of  lease,  it  included  an 
agreement  between  the  lessor  and  lessee 
that  the  latter  should  erect  for  the  former 
the  building  in  question,  and  that,  for  that 
reason,  the  Interest  of  the  lessor,  as  well 
as  that  of  the  lessee,  was  subject  to  liens 


growing  out  of  its  erection.  This  seems  to 
be  the  reasonable  construction  of  the  lan- 
guage of  the  agreement,  and  also  consists 
with  authority.  See  Otis  v.  Dodd,  90  N. 
Y.  336.  The  judgment  will  be  reversed,  and 
the  cause  remanded,  with  instructions  to  en- 
ter a  decree  subjecting  the  property  to  the 
liens,  and  ordering  a  sale  thereof  to  satisfy 
the  same. 

ANDERS,  DUNBAR,  and  GORDON,  JJ., 
concur. 


(U  Wash.  124) 
OADT  v.  CASE  et  al. 
(Supreme  Court  of  Washington.    Feb.  8, 
1895.) 

Verification  or  Plsa.di*o —  Tender— Judicial 
Notice. 

1.  Under  Code  Proc.  ft  203,  providing  that 
every  pleading  shall  be  verified  by  the  party,  his 
agent  or  attorney,  to  the  effect  that  he  believes 
it  to  be  true,  a  verification,  in  the  form:  "C, 
being  duly  sworn,  deposes  and  says  he  is  the 
plaintiff  above  named;  that  he  has  read  the 
foregoing  complaint,  and  knows  the  contents 
thereof;  that  the  statements  therein  contained 
are  true,  as  he  verily  believes," — is  sufficient. 

2.  A  tender  of  bank  checks  payable  in  60 
and  90  days  is  not  a  tender  of  payment. 

3.  The  court  will  not  take  judicial  notice 
of  a  custom  requiring  plaintiff,  as  an  employe 
of  defendant,  to  accept  goods  from  defendant's 
store  in  payment  of  wages. 

Appeal  from  superior  court,  Chehalls  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  W.  T.  Cady  against  Case,  Hul- 
lng  &  Co.  to  foreclose  a  lien  on  shingles,  and 
for  an  Injunction.  From  an  order  granting 
a  temporary  Injunction,  defendants  appeal. 
Affirmed. 

Geo.  D.  Schofleld,  for  appellants.  Austin  B. 
Griffiths,  for  respondent 

DUNBAR,  J.  Plaintiff  In  the  court  below 
brought  his  action  to  foreclose  a  lien  on 
shingles,  and  as  a  basis  for  Injunctive  re- 
lief pendente  lite  averred  in  his  complaint 
that  the  debt  was  due,  the  financial  Irre- 
sponsibility and  Insolvency  of  the  defend- 
ants, and  that  the  only  security  for  said 
claim  was  the  lien  upon  said  shingles,  which 
defendants  were  threatening  to  and  were 
about  to  remove  and  dispose  of,  thereby  en- 
dangering plaintiff's  security.  Defendants 
appeared,  and  resisted  the  application  by  af- 
fidavits denying  the  allegations  of  the  com- 
plaint; and  the  court,  having  considered  the 
complaint  and  the  counter  affidavits  thereto, 
granted  a  temporary  Injunction,  from  which 
order  this  appeal  Is  prosecuted. 

It  was  contended,  In  the  first  place,  that 
the  complaint  was  not  sufficient  in  law  to 
sustain  a  temporary  Injunction;  second, 
that  the  verification  was  not  sufficient;  and, 
third,  that,  the  material  allegations  of  the 
complaint  having  been  denied,  a  temporary 
injunction  should  not  have  Issued.  We  think 
the  complaint  was  amply  sufficient  to  sustain 
an  order  for  a  temporary  Injunction,  and  we 
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do  not  think  there  Is  any  fort*  In  the  objec- 
tion that  the  affidavit  was  not  sufficient 
There  is  no  distinction  made  In  law  between 
the  verification  of  this  pleading  and  that  of 
any  other  pleading  In  a  case  The  verifica- 
tion In  this  case  Is  as  follows:  "W.  T.  Cady, 
being  duly  sworn,  deposes  and  says  he  is 
the  plaintiff  above  named;  that  he  has  read 
the  foregoing  complaint,  and  knows  the  con- 
tents thereof;  that  the  statements  therein 
contained  are  true,  as  he  verily  believes." 
Section  203  of  the  Code  of  Procedure  pro- 
vides that  "every  pleading  shall  be  subscrib- 
ed by  a  party  or  his  attorney  and,  except  a 
demurrer,  shall  also  be  verified  by  the  party, 
his  agent  or  attorney,  to  the  effect  that  he 
believes  it  to  be  true."  This  pleading  comes 
within  the  rule  prescribed,  and  is,  we  think, 
amply  sufficient  A  more  difficult  question 
is  presented  concerning  the  answer  of  the 
defendants.  The  amount  sued  for,  how- 
ever, Is  not  disputed  in  the  answer;  neither 
Is  the  right  to  the  lien  upon  the  shingles  de- 
nied nor  disputed  by  the  counter  affidavits; 
and  we  think,  under  the  circumstances  of 
this  particular  case,  that  the  judge  below 
was  justified  In  Issuing  the  restraining  order 
to  preserve  and  make  efficient  the  lien 
which  rightly  attached  to  the  claim  of  re- 
spondent and  to  prevent  the  destruction  of 
such  Hen.  So  far  as  the  payment  of  respond- 
ent's claims  are  concerned,  It  was  no  tender 
of  payment  to  tender  checks  on  the  First 
National  Bank  of  Montesano,  or  any  other 
bank,  due  in  60  and  90  days.  Neither  will 
this  court  take  notice  of  a  custom,  which  Is 
pleaded  by  the  appellants  here,  to  the  effect 
that  laborers  in  such  cases  are  under  obli- 
gations to  and  do  take  up  a  portion  of  their 
wages  in  goods  furnished  by  appellants' 
store.  When  the  work  was  completed,  the 
respondent  was  entitled  to  receive  his  money 
therefor,  and  to  receive  It  in  the  legal  tender 
of  the  country.  The  debt  in  this  case  is  not 
disputed.  The  appellants,  according  to  their 
own  affidavits,  are  able  to  pay,  and  all  the 
damages  which  they  claim  would  be  im- 
posed upon  them  by  the  Issuance  of  this  re- 
straining order  could  be  averted  by  the  pay- 
ment of  this  honest  debt  The  judgment 
will  therefore  be  affirmed. 

HOTT,  C.  X,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(11  Wash.  138) 

KLOSTERMAN  v.  HARRINGTON  et  ux. 
(Supreme  Court  of  Washington.    Feb.  8, 
1895.) 

Fraudulent  Conveyance*— Community  Pbof- 
■  rtt—consideration. 

Where  execution  on  a  judgment  in  favor 
of  a  creditor  of  the  community  estate  of  a  hus- 
band and  wife  was  returned  unsatisfied,  a  deed 
to  the  wife  of  land  formerly  community  prop- 
erty, made  without  consideration,  and  after  the 
debt  of  such  creditor  accrued,  will  be  set  aside, 
and  the  land  subjected  to  the  satisfaction  of 


the  judgment  In  the  absence  of  evidence  of 
sufficient  other  property  belonging  to  the  com- 
munity to  satisfy  the  claim. 

Appeal  from  superior  court  Lewis  county; 
W.  W.  Langhorne,  Judge. 

Action  by  John  EJosterman,  doing  busi- 
ness as  Klo8terman  &  Co.,  against  T.  S.  Har- 
rington and  wife,  to  set  aside  a  deed.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Herren  &  Hubbell,  for  appellants.  Rey- 
nolds &  Stewart  for  respondent 

HOTT,  C.  J.  This  action  was  brought  to 
set  aside  a  deed  made  by  the  defendant  T. 
S.  Harrington,  to  his  wife,  Martha  E.  Har- 
rington, the  other  defendant  This  deed  was 
made  on  the  16th  day  of  October,  1891.  It 
appears  from  the  findings  of  fact  that  prior 
to  said  16th  day  of  October,  1891,  the  de- 
fendant T.  S.  Harrington  was  Indebted  to 
the  plaintiff  in  the  sum  of  $210;  that  an  ac- 
tion was  brought  thereon  against  the  said 
T.  S.  Harrington  In  1892,  and  in  1893  judg- 
ment for  such  indebtedness  and  Interest 
thereon  was  duly  rendered;  that  thereafter 
execution  was  issued  to  the  sheriff  to  col- 
lect the  same,  and  was  returned  unsatisfied, 
for  want  of  property  out  of  which  to  make 
the  money.  It  further  appeared  that  such 
indebtedness  was  for  goods  used  m  the 
hotel  business  conducted  by  said  T.  S.  Har- 
rington and  his  wife,  Martha  E.  Harrington. 
The  superior  court  found  that  the  convey- 
ance was  In  fraud  of  the  rights  of  the  plain- 
tiff as  a  creditor  of  the  community,  and  made 
an  order  that  the  execution  Issued  upon  such 
judgment  should  be  satisfied  out  of  the  prop- 
erty conveyed  by  such  deed.  From  this  de- 
cree defendants  have  appealed,  and  urge 
here,  as  reasons  'for  Its  reversal,  the  alleged 
facts  that  It  was  not  made  to  appear  that  the 
indebtedness  was  Incurred  prior  to  the  date 
of  the  execution  of  the  deed,  and  that  it 
was  made  to  appear  that  the  -deed  was  not  a 
voluntary  one,  but  was  made  In  payment  of 
certain  indebtedness  of  the  community  to 
the  wife.  It  is  also  urged  that  it  was  shown 
that  the  defendant  T.  S.  Harrington  had 
other  property  out  of  which  the  execution 
could  have  been  satisfied. 

If  we  could  consider  the  testimony  which 
Is  set  out  In  the  statement  of  facts  as 
the  defendants  do,  some  important  questions 
of  law  would  be  presented  for  our  considera- 
tion. But  whatever  might  have  been  shown 
by  the  statement  of  facts  if  settled  In  ac- 
cordance with  the  contention  of  the  defend- 
ants, the  facts  shown  by  the  statement  ac- 
tually settled,  which  are  all  that  we  can  con- 
sider, fall  entirely  to  establish  the  defend- 
ants' contention.  As  we  have  before  stated, 
it  was  found  by  the  court  that  the  Indebted- 
ness  was  Incurred  before  the  date  of  th» 
deed,  and  such  finding  was  supported  by  the 
direct  testimony  of  the  plaintiff,  and  in  no 
manner  contradicted  by  anything  which  ap- 
pears in  the  statement  of  facts.   It  did  ap~ 
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pear  by  such  statement  that  the  defendant 
T.  S.  Harrington  testified  that  his  wife  had 
received  certain  moneys  from  a  relative  in 
Utah;  that  the  same  had  been  used  by  the 
community;  and  that  the  community  had 
never  repaid  the  amount  But  it  was  not 
made  to  appear  that,  at  *he  time  the  deed 
was  executed,  it  was  understood  by  both  or 
even  one  of  the  parties  thereto  that  it  was 
to  be  in  satisfaction  of  the  indebtedness  of 
tiie  community  to  the  wife.  On  the  cbn- 
trary,  it  appeared  that  it  was  made  for  an 
entirely  different  reason.  It  further  ap- 
peared that  no  consideration  passed  at  the 
time  of  Its  execution.  We  must  therefore 
agree  with  the  conclusion  of  the  lower  court 
that  it  was  a  voluntary  conveyance,  and 
could  have  no  effect  as  against  creditors 
who,  at  the  time  of  its  execution,  had  claims 
against  the  community,  unless  there  was 
sufficient  property  retained  by  the  commu- 
nity to  satisfy  such  claims.  As  to  the  amount 
of  property  retained  by  the  community,  the 
proofs  fall  to  show  that  there  was  anything 
which  could  be  reached  to  satisfy  the  judg- 
ment; and,  in  view  of  the  fact  that  an  exe- 
cution bad  been  issued  and  returned  unsatis- 
fied for  want  of  property  upon  which  to 
levy,  It  must  be  presumed,  in  the  absence  of 
express  proof  to  the  contrary,  that  the  com- 
munity had  no  property  with  which  to  sat- 
isfy the  Judgment  Under  our  statute,  the 
conveyance  by* the  husband  to  the  wife  had 
the  effect  of  changing  its  community  char- 
acter to  that  of  separate  property  of  the 
wife.  Hence  it  was  necessary  that  the  deed 
should  be  set  aside  in  order  that  purchasers 
at  a  sale  under  an  execution,  which  only 
bound  community  property,  should  be  in- 
formed as  to  the  state  of  the  title. 

The  decree  entered  is  somewhat  unusual, 
but  no  objection  on  that  account  was  raised 
In  the  court  below,  nor  has  it  been  suggest- 
ed here;  and  as  we  find  nothing  therein,  nor 
In  the  proceedings  upon  which  it  is  founded, 
which  could  affect  adversely  the  rights  of 
the  appellants,  such  decree  will  be  in  an 
things  affirmed. 

SCOTT,  DUNBAR,  ANDERS,  and  GOR- 
DON, JJ..  concur. 

(U  Wash.  118) 

STATU  v.  BLANCHARD. 
(Supreme  Court  of  Washington.    Feb.  8, 
1896.). 

Lakcskt — Description  of  Monbt  Stolen. 

Under  Code  Proc.  6  1253,  providing  that 
fa  an  information  for  larceny  of  money  it  is  suf- 
ficient to  allege  the  larceny  to  be  of  money, 
without  specifying  the  coin,  number,  denomi- 
nation, or  kind  thereof,  an  information  char- 
ging larceny  of  a  certain  number  of  dollars, 
"lawful  money  of  the  United  States,"  is  suffl- 
tienL 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

.  Prosecution  by  the  state  of  Washington 


against  Nellie  Blanchard  for  larceny.  Judg- 
ment for  defendant  and  the  state  appeals. 
Reversed. 

John  P.  Miller,  Pros.  Atty.,  and  A.  G.  Mc- 
Brlde,  for  the  State. 


ANDERS,. J.  The  Information  In  this  case 
charged  that  "she,  the  said  Nellie  Blanchard, 
In  King  county,  state  of  Washington,  on 
the  19th  day  of  March,  1894,  three  hundred 
and  ten  (310)  dollars,  lawful  money  of  the 
United  States,  the  money  and  property  of 
Robert  De  Lancy,  unlawfully,  willfully  and 
feloniously  did  steal,  take,  and  carry  away." 
To  this  charge  a  plea  of  not  guilty  was  en- 
tered. The  cause  came  on  regularly  for 
trial,  and,  after  the  Jury  was  impaneled  and 
sworn,  counsel  for  the  defendant  moved  the 
court  for  an  order  excluding  all  testimony, 
upon  the  grounds  '*that  the  information  is 
not  sufficiently  specific,  and  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion." The  motion  was  granted,  and  Judg- 
ment entered  conformably  thereto,  and  the 
state,  by  its  counsel,  appealed. 

Our  statute  provides  that  'in  an  indict- 
ment or  information  for  larceny  or  embez- 
zlement of  money  •  •  •  it  is  sufficient 
to  allege  the  larceny  or  embezzlement  to  be 
of  money,  without  specifying  the  coin,  num- 
ber, denomination,  or  kind  thereof.".  Code 
Proc.  S  1253.  This  statute,  by  its  terms, 
renders  a  particular  description  unnecessary 
when  the  property  alleged  to  have  been 
stolen  is  money.  But  of  course,  the  thing 
stolen,  whatever  It  may  be,  must  be  alleged 
to  have  some  value,  for  otherwise  It  would 
not  be  a  subject  of  larceny  at  alL  And  it  is 
stated  In  the  brief  of  counsel  for  the  appel- 
lant that  the  learned  trial  judge  held  the 
information  bad  because,  in  his  opinion,  it 
did  not  allege  the  value  of  the  $310  therein 
mentioned.  If  such  was  the  fact  the  court 
was  in  error.  It  seems  plain  to  us  that 
the  .words  "lawful  money  of  the  United 
States"  denote  value,  and  that  the  designa- 
tion of  the  denomination,  as  dollars,  Is  it- 
self a  statement  of  value.  If  a  lawful  dol- 
lar is  not  of  the  value  of  a  .  dollar,  then  we 
have  no  means  whatever  of  determining  the 
value  of  money.  In  our  opinion,  if  the  in- 
formation had  charged  that  the  larceny  was 
committed  by  stealing  $310,  of  the  value  of 
$310,  it  would  not  have  been  any  more  spe- 
cific and  certain  as  to  value  than  It  was  as 
filed,  as  the  phrase  "of  the  value  of  three 
hundred  and  ten  dollars"  would  have  been 
mere  surplusage,  expressive  of  nothing  not 
already  clearly  stated.  In  the  case  of  State 
v.  King,  37  La.  Ann.  91,  where  the  charge 
was  that  the  accused  "feloniously  did  steal, 
take,  and  carry  away  certain  money,  to  wit. 
the  sum  of  ten  dollars,  of  the  goods  and 
money  of  one  John  Loach,"  the  court  said: 
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"To  have  charged  that  the  larceny  was  com- 
mitted by  stealing  ten  dollars,  of  the  value 
of  ten  dollars,  would  have  been  tautology." 
And  the  information  In  that  case  was  based 
upon  a  statute  quite  similar  to  our  own- 
See,  also,  Gady  v.  State  (Ala.)  3  South.  429, 
and  State  v.  Anderson,  25  Minn.  60.  The 
objections  to  the  Information  should  have 
been  overruled. 

Couuscl  for  the  appellant  criticises  the  ac- 
tion of  the  court  in  permitting  the  defendant 
to  raise  the  question  of  the  sufficiency  of 
the  information  by  a  motion  to  exclude  testi- 
mony Instead  of  by  demurrer.  We  see  no 
warrant  In  the  statute  for  such  a  practice, 
but,  if  It  is  allowable  at  all,  the  defendant 
should  first  ask  leave  to  withdraw  his  plea 
of  not  guilty.  The  statute  prescribes  the 
mode  of  procedure  in  criminal  cases,  as  well 
as  civil,  and  provides  that  the  information 
may  be  attacked  by  motion  to  set  it  aside, 
by  demurrer,  or  by  nlotion  In  arrest  of 
judgment.  No  provision  is  made  for  a  de- 
murrer, or  for  any  motion  in  the  nature  of 
i  demurrer,  pending  the  plea  of  not  guilty, 
save  the  motion  in  arrest  of  judgment  The 
statute  seems  to  imply  that  motions  to  quash 
and  demurrers  should  be  interposed  prior  to 
the  joinder  of  issue  of  fact  by  plea.  Code 
Proc.  §  1274.  But,  even  conceding  that  the 
objection  that  the  information  does  not 
charge  an  offense  may  be  taken  advantage 
of  during  the  trial,  still  it  would  seem  to  be 
the  better  practice  not  to  entertain  such  ob- 
jection until  the  plea  Is  withdrawn.  In  civil 
cases  the  statute  provides  that  the  objection 
that  the  complaint  does  not  state  a  cause  of 
action  may  be  interposed  at  any  stage  of  the 
proceedings ;  but,  as  we  have  before  said, 
we  find  no  such  provision  in  the  Criminal 
Code,  and  it  may  be  questionable  whether 
such  an  objection  as  that  now  under  con- 
side  ration  should  be  considered  by  the  court, 
especially  in  view  of  the  statutory  provi- 
sion that  "all  the  forms  of  pleading  in  crim- 
inal actions  heretofore  existing  are  abolish- 
ed; and  hereafter  the  forms  of  pleading,  and 
the  rules  by  which  the  sufficiency  of  plead- 
ings is  to  be  determined,  are  those  prescrib- 
ed herein."  But  it  Is  not  necessary  at  this 
time  to  definitely  pass  upon  that  question, 
and  we  refrain  fiom  doing  so. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings. 

HOYT,  C.  J.,  and  SCOTT  and  DUNBAR, 
JJ.,  concnr. 


(11  Wash.  141) 

COCHRANE  v.  GDNDERSON  et  a!. 
(Supreme  Court  of  Washington.  Feb.  8, 1895.) 
Dismissal  or  Appeat, — Failukb  to  Filb  Record, 
Where  appellant  fails  to  file  a  certified 
bill  of  exceptions  or  a  statement  of  facts,  as 
required  by  Laws  1893,  c.  61.  i  14,  to  be  filed 
within  four  months  after  the  appeal  is  taken, 
and  no  excuse  for  such  failure  is  shown,  the  ap- 
peal will  be  dismissed. 


Appeal  from  superior  court.  King  county; 
J.  W.  Langley,  Judge. 

Action  by  William  Cochrane  against  Oust 
Cunderson  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Appeal  dis- 
missed. 

James  Hamilton,  Lewis  &  Stratum,  and 
Lewis  &  Oilman,  for  appellants.  William- 
son &  Franklin,  for  respondents. 

DUNBAR,  J.  The  judgment  In  this  case 
was  rendered  December  23,  1893.  in  the  su- 
perior court  of  King  county,  and  filed  Decem- 
ber 28,  1893.  The  amended  notice  of  appeal 
was  served  February  14, 1894.  The  respond- 
ents move  to  dismiss  this  appeal  for  affirm- 
ance of  judgment  and  for  costs  and  damages, 
for  the  reasons  that  the  same  has  not  been 
taken  according  to  law,  and  that  the  appeal 
was  taken  for  delay  only. 

Section  14  of  chapter  61  of  the  Laws  of 
1893  provides  that,  within  four  months  after 
an  appeal  shall  have  been  taken,  the  cleric 
of  the  superior  court  shall  prepare  and  certi- 
fy, and  send  up  to  this  court,  at  the  expense 
of  appellant,  a  bill  of  exceptions  or  state- 
ment of  facts,  and  a  copy  of  so  much  of  the 
record  and  files  as  the  appellant  shall  deem 
material  to  a  review  of  the  matters  em- 
braced within  the  appeal.  In  this  case  the 
record  falls  to  show  that  the  appellant  has 
ever  complied,  in  any  particular,  with  the  re- 
quirements of  this  law.  The  original  pa- 
pers in  this  case  were  filed  in  this  court  in 
September  bast,  by  the  respondents,  in  sup-, 
port  of  a  motion  to  dismiss.  Instead  of  the 
record  which  the  law  required  In  such  case. 
These  papers  were  then  returned  by  this 
court  to  the  superior  court,  where  they  be- 
longed. Afterwards,  the  respondents  brought 
a  short  record  here,  upon  which  the  motion 
now  under  consideration  is  based.  The  ap- 
pellant introduces  an  affidavit  of  the  clerk 
of  the  superior  court  in  aid  of  his  contention 
that  the  appeal  should  not  be  dismissed,  but, 
even  on  the  supposition  that  this  affidavit 
could  be  considered  by  the  court.  It  not  hav- 
ing been  served  on  the  respondents  or  their 
counsel  until  the  morning  of  the  argument 
of  the  motion,  and  no  showing  having  been 
made  why  it  was  not  sooner  served.  It  does 
not  disclose  any  excuse  whatever  for  the 
lack  of  diligence  on  the  part  of  the  appellant 
in  prosecuting  his  appeal;  nor  Is  there  an  In- 
timation in  said  affidavit  that  the  appellant, 
within  the  time  prescribed  by  law,  or  even 
up  to  the  present  time,  has  ever  authorized 
the  sending  of  the  transcript  to  this  court, 
or  paid  for  the  same. 

It  is  earnestly  contended  by  the  respond- 
ents that  they  should  be  awarded  damages 
provided  for  by  the  statute  In  certain  case*, 
but  we  are  inclined  to  think  that  we  wonld 
not  be  authorized,  under  the  showing  hi  this 
case,  to  grant  any  further  damages  than  the 
interest  on  the  judgment  For  the  failure  to 
comply  with  the  law  in  regard  to  prosecut- 
ing appeals,  mentioned  above,  the  motion  tm 
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dismiss  will  be  sustained,  aad  the  judgment 
affirmed,  with  costs  in  favor  of  the  respond- 
ents. 

HOYT,  O.  J.,  and  SCOTT,  ANDERS,  and 
GORDON.  JJ.,  concur. 


(U  Wash.  188) 

DIAMOND  v.  TURNER  et  al. 
(Supreme  Court  of  Washington.  Feb.  14, 
1895.) 

Community  Property  —  Sals  undbb  Judgment 
against  Husband's  Firm— Collateral  Attack 
— Deed  to  Deceased  Purchaser— Effect. 

1.  A  judgment  for  costs  against  a  firm  in 
an  action  to  reform  a  lease  of  land  to  such  firm 
may.  be  enforced  against  the  community  land  of 
a  member  of  the  firm  and  his  wife,  in  the  ab- 
sence of  a  snowing  that  the  firm's  business  was 
not  for  the  benefit  of  the  community,  and  that 
it  has  sufficient  available  property  to  satisfy 
the  judgment. 

2.  Where  a  judgment  against  a  firm  is  sat- 
isfied by  sale  of  the  community  land  of  one  of 
the  partners  and  his  wife,  the  title  of  the  pur- 
chaser cannot  be  collaterally  attacked  on  the 
ground  that  thare  was  property  of  the  firm  out 
of  which  the  judgment  could  have  been  satis- 
fied. 

3.  The  fact  that  a  sheriff's  deed  made  pur- 
suant to  an  execution  sale  is  executed  to  the 

Surchaser  after  the  latter' a  death  does  not  ren- 
er  the  title  of  those  claiming  under  him  void, 
though  the  deed  itself  is  void. 

Appeal  from  superior  court,  Thurston 
county;  Mason  Irwin,  Judge. 

Action  by  Lydia  S.  Diamond  against  Fi- 
delia B.  Turner  and  others  to  recover  certain 
real  estate.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  Affirmed. 

W.  L  Agnew  and  Phil  Skillman,  for  ap- 
pellant.   John  R.  Mitchell,  for  respondents. 

HOYT,  C.  J.  In  the  brief  of  appellant 
will  be  found  the  following  statement  of  the 
material  facts,  in  the  light  of  which  the 
rights  of  the  parties  must  be  determined: 
"The  plaintiff,  Lydia  S.  Diamond,  and  one 
of  the  defendants,  J.  C.  McFadden,  were 
married  at  Olympia,  on  the  9th  day  of  De- 
cember, 1882,  and  continued  as  husband  and 
wife  until  June  6,  1888.  The  land  hi  con- 
troversy was  acquired  on  the  12th  day  of 
December,  1885,  by  the  defendant  J.  C.  Mc- 
Fadden. On  the  6th  day  of  June,  1888,  by 
a  decree  of  divorce,  the  marriage  relations 
between  Lydia  S.  Diamond  and  J.  C.  Mc- 
Fadden were  terminated,  but  no  division, 
separation,  or  disposition  was  made  of  their 
community  real  estate.  On  March  26,  1885, 
a  judgment  was  recovered  by  one  Q.  Q.  Tur- 
ner against  the  said  J.  C.  McFadden  and 
one  D.  P.  Ballard,  which  judgment  was  for 
the  reformation  of  a  lease  of  certain  real 
property  made  and  executed  by  D.  P.  Bal- 
lard and  J.  C.  McFadden,  as  a  partnership 
known  as  Ballard  &  McFadden,  and  the 
money  judgment  was  for  costs  in  such  ac- 
tion. On  March  6,  1886,  an  execution  was 
issued  upon  the  cost  judgment  in  such  ac- 
tion, and  ,  levy  was  made  upon  the  property 


in  controversy,  and  upon  such  levy  and  pro- 
ceedings had  thereunder  defendants'  title  is 
based.  The  sheriff's  deed  was  issued  to  G. 
G.  Turner  after  his  death.  The  defendant 
Fidelia  B.  Turner  claims  title  by  virtue  of  a 
will  conveying  G.  G.  Turner's  property  to 
her."  The  facts  thus  stated  are  supplement- 
ed by  others  shown  by  the  record,  and  re- 
ferred to  in  the  brief  of  the  respondents, 
which  are  relied  upon  by  them  to  sustain 
their  title  if  it  is  necessary  to  invoke  their 
aid.  Upon  such  facts  many  questions  have 
been  elaborately  argued,  but  the  conclusion 
to  which  we  have  come  as  to  the  rights  of 
the  parties  upon  the  facts  stated  In  appel- 
lant's brief  makes  it  unnecessary  for  us  to 
say  anything  as  to  these  questions.  It  will 
be  seen  by  a  reference  to  such  statement, 
and  the  argument  of  appellant  founded 
thereon,  that  the  Important  question  to  be 
decided  is  as  to  whether  or  not  the  judgment 
under  which  the  sale  was  made  was  of  such 
a  nature  that  it  could  be  satisfied  out  of  the 
community  property  of  the  defendant  J.  C 
McFadden  and  his  wife. 

We  held  in  the  case  of  Improvement  Co. 
v.  Sagmelster,  4  Wash.  710,  80  Pac.  1058, 
that  a  liability  incurred  by  a  husband  in 
the  prosecution  of  any  business  the  profits 
of  which  would  belong  to  the  community 
could  be  enforced  against  the  community 
property,  and  that  it  would  be  presumed 
that  any  business  in  which  the  husband 
might  be- engaged  was  for  the  benefit  of  the 
community  until  the  contrary  was  shown. 
It  must  follow  that,  if  the  husband  alone 
had  entered  Into  the  lease  which  was  the 
foundation  of  the  action  in  which  the  judg- 
ment In  question  was  rendered,  such  Judg- 
ment would  have  been  enforceable  against 
community  property.  The  judgment  would 
have  been  rendered  upon  a  liability  incurred 
in  the  prosecution  of  a  business  which 
would  be  presumed  to  have  been  conducted 
for  the  benefit  of  the  community. 

Does  the  fact  that  the  business  In  further- 
ance of*  which  the  lease  was  made  was  to  be 
prosecuted  by  the  husband  In  connection 
with  another  In  a  partnership  name  so 
change  the  rule  as  to  make  a  liability  incur- 
red therein  by  the  husband  only  enforce- 
able against  his  separate  property?  We 
think  not  The  community,  and  not  the  hus- 
band alone,  would  have  been  benefited  if  the 
business  of  the  partnership  had  resulted  in 
gain.  Hence  its  losses  should  fall  upon  the 
community,  and  not  upon  the  husband  alone. 
It  Is  a  well-settled  rule  that  the  property  of 
the  individual  members  of  a  partnership  can 
be  made  available  for  the  payment  of  Its 
debts  when  there  is  not  sufficient  partner- 
ship property  available  for  that  purpose.  It 
would  seom  to  follow  as  a  necessary  conse- 
quence that  process  which  would  reach  the 
property  of  the  Individual  members  would 
be  of  such  a  nature  as  to  be  enforceable 
against  the  community  to  the  same  extent 
as  though  the  judgment  upon  which  it  was 
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issued  had  been  against  such  member  for  a 
liability  incurred  by  him  In  the  prosecution 
of  a  like  business  on  his-  own  account  The 
facts  stated  compel  us  to  hold  that  the  lia- 
bility upon  which  the  judgment  in  question 
was  rendered  was  incurred  in  the  prosecu- 
tion of  a  community  business,  and  that  such 
judgment  could  be  satisfied  out  of  the  com- 
munity property.  Such  being  the  fact,  but 
two  reasons  hare  been  suggested  why  the 
sale  under  the  execution  did  not  vest  a  per- 
fect title  in  the  defendant  Fidelia  B.  Turner, 
or  those  under  whom  she  claims,  as  against 
the  community  and  each  of  its  members. 
One  is  that  there  was  property  belonging  to 
the  partnership  out  of  which  the  execution 
could  have  been  satisfied.  That  there  was 
sufficient  partnership  property  for  that  pur- 
pose does  not  clearly  appear  from  the  allega- 
tions or  proofs,  but,  if  there  was,  it  would 
furnish,  no  grounds  for  a  collateral  attack 
upon  the  proceedings  which  culminated  in 
the  sale.  Such  fact  might  have  furnished 
sufficient  reason  for  setting  aside  the  sale 
in  a  direct  proceeding  for  that  purpose. 
But,  after  it  had  been  confirmed,  it  was  in- 
vulnerable to  collateral  attack  on  account  of 
facts  not  appearing  in  the  record,  unless  a 
want  of  jurisdiction  was  thereby  shown. 
The  other  is  that  the  deed  executed  in  pur- 
suance of  the  sale  was  void,  for  the  reason 
that  it  was  executed  in  the  name  of  a  dead 
man.  It  is  no  doubt  true  that  a  deed  so 
executed  could  have  no  force  whatever,  but 
It  does  not  follow  that  no  title  was  acquired 
by  the  purchaser  at  the  execution  sale.  The 
certificate  of  purchase  and  confirmation  of 
sale  were  alone  essential  to  pass  the  sub- 
stantial title  of  the  defendant  in  the  execu- 
tion to  the  purchaser  at  the  sale.  The  exe- 
cution of  the  deed  after  the  time  for  redemp- 
tion had  expired  was  a  purely  ministerial 
act  on  the  part  of  the  officer,  and  could  have 
been  compelled  by  the  purchaser,  or  those 
claiming  under  him,  at  any  time  in  a  proper 
proceeding  for  that  purpose.  Until  the  sale 
had  been  set  aside,  a  certificate  of  purchase 
would  be  as  fully  protected  as  though  the 
legal  title  had  been  conveyed  by  deed  made 
in  pursuance  of  the  statute.  The  judgment 
will  be  affirmed. 

SCOTT  and  ANDERS,  JJ.,  concur.  DUN- 
BAR, J.,  concurs  in  the  result 


(11  Wash.  143) 

GLOVER  v.  ROCHESTER  GERMAN  INS. 
CO. 

(Supreme  Court  of  Washington.   Feb.  12, 
1895.) 

Assignment  bt  Corporate  President — Validitt 
— Insdranok — Appraisement  of  Loss  —  Fraud 
of  Appraiser— Interest  from  Date  of  Loss. 

1.  An  assignment  of  an  insurance  policy  by 
a  corporation,  by  its  president  and  general  man- 
ager, who,  with  one  other,  who  advised  and  rat- 
ified the  assignment,  owned  all  the  corporate 
stock,  is  valid. 

2.  In  an  action  to  set  aside  an  award  of 


loss,  there  was  evidence  that  the  appraiser  se- 
lected by  the  insurance  companies  exercised  a 
continuous  influence  over  the  other  appraiser 
and  the  umpire,  and  that  he  stated  that  he  was 
working  for  the  companies,  and  proposed  to 
look  after  their  Interests;  that  every  time  the 
insured's  manager  interfered  it  would  cost  tne 
insured  something;  and  that  he  (the  apprais- 
er) was  well  paid  by  the  companies,  ana  they 
could  well  afford  to  do  it.  It  further  appeared 
that  the  award  was  grossly  inadequate;  that 
before  arranging  for  arbitration,  and  pending 
negotiations  as  to  the  loss,  the  company  was 
taking  steps  to  obtain  an  appraiser  without  the 
insured's  Knowledge;  that  the  appraiser  ob- 
tained was  accepted  by  the  Insured  because  he 
was  highly  recommended  by  the  company;  that 
the  insured's  largest  stockholder,  who  had  prin- 
cipal charge  of  its  business,  was  not  aware  of 
the  appraiser's  misconduct;  and  that  just  be- 
fore the  award  was  signed  the  insured  an- 
nounced that  it  would  not  be  bound  by  it  sad 
repudiated  it  immediately  when  made.  UtU 
that  the  objection  to  the  appraisement  having 
been  made  in  due  time,  it  should  be  set  aside. 

3.  In  an  action  on  a  fire  insurance  policy, 
where  the  amount  of  the  loss  cannot  be  exactly 
ascertained,  the  finding  of  the  court  in  regard 
thereto  will  not  be  disturbed,  If  there  is  some 
evidence  to  support  it 

4.  By  agreeing  to  arbitrate,  the  company 
waives  the  provision  in  the  policy  that  in  case 
of  dispute  as  to  the  amount  of  the  loss,  pay- 
ment snail  be  made  60  days  after  proofs  of  loss 
are  submitted,  so  as  to  entitle  the  insured  to  in- 
terest on  the  amount  of  his  loss,  in  case  the  ar- 
bitrators' award  is  set  aside,  from  the  date  of 
the  loss. 

Appeal  from  superior  court  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Action  by  J.  N.  Glover  against  the  Roch- 
ester German  Insurance  Company  to  set 
aside  an  award  and  recover  on  an  insurance 
policy.  Judgment  in  part  for  plaintiff,  and 
both  parties  appeal.  Affirmed. 

Turner,  Graves  &  McKinstry  and  Van 
Ness  &  Redman,  for  plaintiff.  Nash  &  Nash, 
for  defendant 

SCOTT,  J.  This  was  an  action  upon  an 
insurance  policy  to  recover  for  a  loss  by 
fire.  A  number  of  other  cases  are  by  stipu- 
lation made  dependent  upon  this  one.  The 
Spokane  Mercantile  Company  was  a  corpora- 
tion engaged  in  business  at  the  city  of 
Spokane,  In  this  state,  and  had  taken  out 
insurance  policies  upon  its  stock  of  merchan- 
dise, in  various  companies,  to  the  amount 
of  $52,000.  On  the  9th  day  of  January.  1893, 
said  stock  was  greatly  damaged  and  partly 
destroyed  by  fire.  The  defendant  company 
had  Issued  one  of  said  policies  in  the  sum  of 
$1,000.  It  is  alleged  in  the  complaint  that 
the  several  claims  were  by  said  mercantile 
company  assigned  to  the  plaintiff.  It  is  fur- 
ther alleged  that  the  value  of  said  stock  of 
goods  at  the  time  of  said  fire  was  the  sum 
of  $73,254.77,  and  that  the  loss  to  said  com- 
pany by  reason  of  said  fire  was  the  sum  of 
$60,575;  that  said  mercantile  company  and 
the  defendant  were  unable  to  agree  upon  tb» 
amount  of  the  loss  sustained,  and  thereupon, 
and  in  pursuance  of  policy  conditions,  an 
agreement  was  entered  into  whereby  the 
question  of  the  sound  value  of  said  goods  at 
the  time  of  said  fire,  and  the  damage  thereto 
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by  reason  thereof,  was  submitted  to  two  ap- 
praisers and  an  umpire,  one  of  which  ap- 
praisers, A.  A.  Brann,  was  selected  by  the 
insured,  the  other  B  y  man  Lippman,  by  the 
defendant,  and  the  umpire,  E.  Dempsle,  by 
the  two  appraisers;  that  the  said  arbitrators, 
in  pursuance  of  said  agreement,  made  an 
appraisement  of  said  stock,  and  determined 
that  the  sound  value  thereof  at  the  time  of 
the  fire  was  the  sum  of  $50,319.84,  and  the 
damage  thereto  by  reason,  of  said  fire  was 
the  sum  of  $24,560.45.  The  action  was 
brought  to  set  aside  this  award,  and  to  re- 
cover judgment  for  the  full  amount  named  in 
•aid  policy.  > 

One  of  the  grounds  upon  which  such  re- 
lief was  sought  is  as  follows:  It  Is  charged 
that  the  defendant  represented  to  said  Spo- 
kane Mercantile  Company  that  the  said 
Lippman  was  competent,  fair,  and  disinter- 
ested; that  he  was  unknown  to  the  insured; 
that,  relying  upon  said  representation,  it 
assented  to  his  selection  as  such  appraiser; 
that  in  fact  said  Lippman  was  neither  com- 
petent, fair,  nor  disinterested;  that  he  was 
biased  and  Interested  towards  and  on  be- 
half of  the  defendant;  that  he  had  beep 
previously  employed  by  the  defendant  to 
act  as  an  appraiser  In  similar  cases;  that 
the  defendant  fraudulently  concealed  from 
aald  mercantile  company  the  fact  that  said 
Lippman  had  been  previously  employed  by 
the  defendant  In  a  similar  capacity,  and  that 
he  was  biased  in  its  behalf,  and  that  the 
said  award  so  rendered  was  unjust  and  un- 
fair to  the  insured,  and  was  procured  by  the 
defendant  through  fraud  and  collusion,  and 
undue  and  Improper  means  and  Influence; 
that,  prior  to  the  time  said  award  was 
signed,  the  said  Insured  repudiated  said  ap- 
praisal, and  rescinded  said  agreement  of  sub- 
mission thereto.  The  answer  denied  that  the 
value  of  the  stock  on  hand  at  the  time  of 
the  fire  was  any  greater  than  the  sum  of 
150,319.45;  that  the  mercantile  company  re- 
pudiated the  appraisal  or  rescinded  the 
agreement  of  submission  prior  to  the  sign- 
ing of  the  award,  or  at  any  time;  and  denied 
the  assignment  of  the  policy  to  the  plaintiff, 
on  Information  and  belief;  and  pleaded,  as 
an  estoppel,  full  knowledge  on  the  part  of 
said  mercantile  company  of  the  manner  in 
which  said  appraisal  was  carried  on,  and  of 
the  conduct  and  actions  of  the  appraisers  In 
connection  therewith,  at  the  time.  Certain 
other  matters  were  alleged  and  denied  which 
are  not  material  to  the  controversy.  The 
case  was  tried  before  the  court,  sitting  with- 
out a  jury;  ft  decree  was  rendered  In  favor 
of  the  plaintiff,  vacating  the  award,  and  ad- 
judging the  loss  of  plaintiff's  assignor  to 
have  been  $45,000;  and  judgment  was  en- 
tered against  the  defendant  for  its  propor- 
tionate share  thereof.  Both  parties  appealed 
therefrom.  The  appeal  of  the  insurance  com- 
pany will  be  first  considered. 

It  is  contended  that  the  purported  assign- 
ment of  aald  claim  to  the  plaintiff  was  in- 


valid, on  the  ground  that  It  was  never  au- 
thorized or  ratified  by  the  board  of  direct- 
ors. The  assignment  was  made  by  Brock- 
bausen,  the  president  and  general  manager 
of  the  mercantile  company.  It  appeared  that 
the  stock  of  said  corporation  was  all  owned 
by  said  manager  and  one  other  parson,  and 
that  said  other  stockholder  advised  and  rati- 
fied the  assignment  We  think  this  was 
sufficient  to  constitute  a  valid  assignment  of 
the  claim  to  the  plaintiff. 

It  is  next  contended  that,  upon  the  merits, 
the  award  should  be  sustained,  and  the  con- 
sideration of  this  question  Involves  several 
features  of  the  case.  First  as  to  the  dis- 
qualification of  Lippman  to  act  as  an  ap- 
praiser upon  the  ground  of  bias.  The  policy 
provided  in  this  respect  that  the  appraisers 
Should  be  competent  and  disinterested,  and, 
to  satisfy  this  requirement,  they  should  have 
been  indifferent  between  the  parties  and  im- 
partial judges.  It  does  not  appear  that  Lipp- 
man had  been  previously  employed  to  act 
as  an  appraiser  by  the  defendant  company, 
although  he  had  acted  In  that  capacity  on 
two  occasions  for  other'  companies.  We  do 
not  attach  ,  any  Importance  to  this,  and  It 
does  not  appear  that  the  lower  court  did. 
Said  court,  however,  found  as  a  fact  that 
Lippman  was  biased  and  prejudiced  in  fa- 
vor of  the  defendant  There  was  testimony 
to  show  that  Lippman  exercised  a  continual 
controlling  influence  over  the  other  appraiser 
and  the  umpire,  and  substantially  had  mat- 
ters his  own  way.  It  also  appears  that  at 
various  times  during  the  making  of  such  ap- 
praisement Lippman  made  statements  to  the 
effect  that  he  was  working  for  the  insurance 
companies,  and  that  It  was  their  stock;  that 
they  were  buying  the  stock;  that  he  had  sev- 
eral altercations  with  Brockhausen,  cursed 
him,  and  ordered  him  out  of  the  store,  and 
that  he  said  "every  time  Brockhausen  inter- 
feres it  will  cost  the  Spokane  Mercantile 
Company  something";  that  he  was  there  to 
look  after  the  Interests  of  the  insurance  com- 
panies, and  he  proposed  to  do  it;  that  he 
was  well  paid  by  the  insurance  companies 
to  look  after  their  interests;  that  they  could 
well  afford  to  pay  him  good  wages,  for  he 
was  of  great  benefit  to  them,  and  they  well 
knew  it  There  was  testimony  to  show  that 
Lippman  was  very  domineering  throughout 
the  entire  proceeding;  that  he  seemed  to  un- 
derstand that  he  was  there  especially  In  the 
Interests  of  the  Insurance  companies,  for  the 
purpose  of  getting  the  award  made  at  as  low 
a  figure  as  possible;  and  said  that  he  was 
acting  for  the  insurance  companies,  and  that 
Mr.  Brann  was  there  to  represent  the  mer- 
cantile company.  We  think  the  statements 
and  conduct  of  Lippman  were  such,  taken  in 
connection  with  the  fact  that  the  award  was 
such  a  grossly  inadequate  one,— which  we 
shall  further  consider  on  the  question  of  the 
amount  of  damages,— as  to  justify  the  lower 
court  in  finding  that  Lippman  was  biased 
and  prejudiced  as  charged. 


Digitized  by 


382 


PACIFIC  REPORTER,  VoL  39. 


(Wash. 


And  the  next  question  Is,  was  the  right  to 
have  the  award  set  aside  upon  that  ground 
lost  or  waived  by  the  mercantile  company,  In 
consequence  of  not  making  timely  objection? 
Cases  have  been  submitted  by  appellant 
Holding  that  partiality,  interest,  or  relation- 
ship on  the  part  of  an  arbitrator  is  no  ground 
for  setting  aside  an  award,  if  the  party 
complaining  had  knowledge  of  the  facts 
when  he  agreed  to  submit  the  cause  to  arbi- 
tration, or  in  time  to  revoke  the  submission 
before  the  award  was  made.  This  rule  is 
undoubtedly  sound,  and  can  be  applied  with- 
out difficulty  where  a  single  fact,  like  that 
of  interest  or  relationship,  is  involved,  as 
the  discovery  of  that  one  fact  prior  to  or  dur- 
ing the  progress  of  the  proceedings  would 
afford  complete  and  unmistakable  knowl- 
edge to  the  party.  There  is  more  difficulty, 
however,  when  considered  with  reference  to 
the  ^rtiality  or  prejudice  of  an  arbitrator, 
which  was  not  known  at  the  time  of  the  sub- 
mission; for  sufficient  notice  of  this  might 
not  be  given  by  any  single  act  or  expression 
of  the  arbitrator,  and  might  only  appear  from 
numerous  acts  or  his  entire  conduct  in  the 
matter,  and  it  might  be  difficult -to  say  just 
at  what  particular  time  the  complaining  par- 
ty had  obtained  sufficient  knowledge  of  such 
partiality  or  prejudice  when,  if  he  did  not 
object,  he  should  be  held  to  be  estopped  from 
thereafter  raising  the  question.  It  appears 
by  the  undisputed  testimony  In  the  case  that 
Llppman  was  entirely  unknown  to  the  offi- 
cers and  agents  of  the  mercantile  company 
at  the  time  he  was  agreed  upon  as  an  arbi- 
trator. It  further  appears  that  he  was  high- 
ly recommended  to  them  as  a  qualified,  fair, 
and  disinterested  person  by  the  agents  of  the 
Insurance  companies,  and,  relying  upon  these 
representations,  the  mercantile  company  ac- 
cepted him  as  an  arbitrator.  Before  arran- 
ging for  the  arbitration,  It  appears  that  the 
officers  of  the  mercantile  company  were  ask- 
ed by  the  agents  of  the  insurance  companies, 
who  were  upon  the  ground,  if  they  could  not 
agree  upon  the  amount  of  the  loss,  and  were 
answered  that  they  probably  could,  as  there 
should  be  no  difficulty  in  arriving  at  It;  and 
that  It  was  agreed  that  the  mercantile  com- 
pany should  submit  a  statement  of  the 
amount  claimed,  and  that  the  agents  of  the 
insurance  companies  would  make  out  a  state- 
ment of  what  they  admitted  the  loss  to  be. 
In  pursuance  of  this  understanding,  a  de- 
tailed statement  by  the  mercantile  company 
was  made  out  and  submitted  to  the  insur- 
ance companies.  It  further  appears  that 
Nash,  who  was  the  larger  stockholder  In  the 
mercantile  company,  and  was  an  attorney  at 
law,  had  principal  charge  of  the  proceedings 
for  the  mercantile  company,  and  that  he  was 
seldom  present  and  took  no  active  part  in  the 
appraisement;  and  It  does  not  appear  that 
he  knew  of  all  the  statements  and  acts  afore- 
said of  Llppman  during  the  progress  of  the 
proceedings.  It  further  appears  that  prior  to 
and  while  the  parties  were  negotiating  with 


regard  to  an  agreement  as  to  the  amount  of 
the  loss,  with  a  view  to  adjusting  the  same 
without  an  arbitration,  the  agents  of  the  In- 
surance companies  were  communicating  by 
telegraph  with  other  officers  of  said  compa- 
nies at  San  Francisco,  whereby  they  were 
asking  to  have  one  of  certain  persons  men- 
tioned immediately  sent  to  Spokane  for  the 
purpose  of  acting  as  an  arbitrator.  These 
telegrams,  with  two  others  In  connection 
therewith,  which,  were  sent  while  the  arbi- 
trators were  at  work,  are  as  follows: 

"Feb.  7th,  '93.  Dated  Spokane,  Wash.,  7. 
To  Liverpool  London  &  Globe  Ins.  Co.,  S.: 
Send  Treanor  or  Godfrey  Fisher  at  once. 
Frank  H.  Swett" 

"S.  F.,  Feb.  7,  1893.  To  Frank  JEL  Swett 
Spokane,  Wn. :  Appraiser  will  leave  Wednes- 
day night  unless  further  advised.  Liverpool 
London  Globe." 

"Liverpool  London  Globe:  Your  telegram 
this  7  to  Frank  H.  Swett,  Spokane,  Wn.,  is 
undelivered.  Swett  left  for  Ft  Sherman, 
Idaho.  Receiver." 

"S.  F.,  Feb.  8th,  1893.  To  F.  E  Swett, 
Spokane,  Wn.:  Train  or  and  Fisher  both  en- 
gaged; Llppman  leaves  to-night;  should  ar- 
rive Saturday  morning.  Liverpool  London 
Globe." 

"S.  F.,  Feb.  20th,  1893.  To  F.  H.  Swett, 
Spokane,  Wn.:  Our  appraiser  double  price; 
do  not  hold  him  too  long.  C.  Mason  Kinne." 

"Feb'y  21st,  *93.  Dated  Spokane,  Wash., 
21st  To  Col.  C.  Mason  Kinne,  N.  B.  Cor. 
Cala.  &  Leidesdorff:  Case  very  bad;  pro- 
gressing rapidly  as  possible;  appraiser  worth 
price.    Frank  H.  Swett" 

This  would  indicate  strongly  that  the  In- 
surance companies  were  desirous  of  having 
some  one  particular  person,  who  had  pre- 
viously shown  his  ability  to  act  in  that  capa- 
city to  their  satisfaction  and  advantage,  on 
the  ground  to  serve  as  one  of  the  arbitrators. 
It  Is  also  difficult  to  understand  why  such 
a  person  should  be  sent  to  Spokane  while 
negotiations  looking  to  an  agreement  were 
in  progress,  as  was  done,  If  the  companies 
were  proceeding  In  entire  good  faith.  It 
would  rather  look  as  though  there  was  an 
attempt  to  get  some  advantage  of  the  mer- 
cantile company  in  the  premises.  When  the 
estimate  of  the  goods  lost  and  damaged,  and 
the  amount  claimed  therefor,  was  submitted 
by  the  mercantile  company,  the  agents  of  the 
insurance  companies  refused  to  agree  thereto. 
It  does  not  appear  that  they  made  any  prop- 
osition themselves,  but  they  insisted  on  an 
appraisemnt  by  arbitrators  under  the  condi- 
tions of  the  policy.  These  communications 
by  telegraph  were  unknown  to  the  officers 
and  agents  of  the  mercantile  company  at  the 
time  they  passed  between  the  agents  of  the 
insurance  companies  at  Spokane  and  the 
officers  of  the  companies  at  San  Francisco; 
nor  does  it  appear  that  they  obtained  any 
knowledge  with  regard  thereto  prior  to  the 
commencement  of  this  action,  the  same  being 
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developed  thereafter  in  an  examination  of 
one  of  the  witnesses.  The  fact  that  Lipp- 
man  was  biased  and  prejudiced  in  favor  of 
the  insurers  is  predicated  upon  his  entire 
conduct  during  the  proceedings,  his  acts  and 
statements,  and  the  influence  shown  to  have 
been  exercised  by  him  over  the  other  arbi- 
trators, all  token  in  connection  with  the  in- 
adequate amount  allowed.  With  these  mat- 
ters in  view,  we  do  not  think  that  the  mer- 
cantile company  should  be  charged  with 
having  obtained  sufficient  knowledge  thereof, 
during  the  progress  of  the  arbitration,  to  pre- 
clude it  from  raising  the  objection  to  the 
award  upon  that  ground.  It  further  appears 
that  after  the  arbitrators  had  concluded 
their  investigation,  but  before  signing  the 
award,  Nash  found  fault  because  they  had 
taken  no  proof  with  regard  to  the  goods 
which  were  totally  consumed,  and  stated 
that  they  had  nothing  before  them  upon 
which  they  could  satisfactorily  base  an  award 
in  that  particular,  and  announced  that  the 
mercantile  company  would  not  be  bound 
thereby.  The  arbitrators,  however,  were  at 
this  time  at  work  upon  their  award,  and  it 
was  soon  thereafter  made;  whereupon  it 
was  immediately  repudiated  by  the  mercan- 
tile company.  The  inadequacy  of  the  award 
ltsel  f  was  an  important  factor,  entitled  to 
consideration  in  determining  the  bias  and 
prejudice  of  Llppman,  under  the  circumstan- 
ces. This  is  supported  by  the  case  of  Brad- 
shaw  v.  Insurance  Co.,  137  N.  Y.  137,  32  N. 
E.  1055,  which  was  a  case  very  similar  to 
the  one  before  us.  We  are  of  the  opinion 
that  the  objection  to  the  award  on  the 
ground  stated  was  made  in  time,  and,  there 
being  competent  evidence  to  sustain  the  find- 
ing of  the  lower  court  that  Llppman  was 
biased  and  prejudiced  in  favor  of  the  Insur- 
ance companies,  that  finding  will  not  be  set 
aside. 

The  next  contention  is  as  to  the  amount  of 
the  recovery,  and  the  consideration  of  this  ques- 
tion embraces  the  plaintiffs  appeal  also.  The 
plaintiff  contends  that  the  only  proof  as  to 
the  amount  of  the  loss  was  the  testimony  of 
some  of  the  clerks  of  the  mercantile  com- 
pany, who  testified  that  the  value  of  the 
goods  damaged  and  destroyed  exceeded  the 
sum  of  $00,000,  and  consequently  the  lower 
court  should  have  rendered  judgment  for 
the  full  amount  of  the  insurance.  The  de- 
fendant contends  that  the  best  proof  as  to 
the  amount  of  the  loss  was  furnished  by  the 
investigation  and  return  of  the  appraisers 
aforesaid,  and  both  parties  insist  that  there 
was  no  evidence  to  support  the  amount  found 
by  the  lower  court  The  damage  to  the 
goods  that  were  not  totally  destroyed  could 
be  fairly  well  ascertained,  and  also  the  goods 
fiat  were  totally  destroyed,  except  those  be- 
longing to  the  dry-goods  department  The 
book  containing  a  record  of  the  stock  of  dry 
goods  was  consumed  In  the  fire,  and  the 


principal  loss  occurred  In  this  department; 
so  that  it  is  impossible  to  determine  accurate- 
ly the  quantity  and  value  of  the  dry  goods  con- 
sumed. We  are  satisfied  that  it  was  considera- 
bly more  than  the  amount  found  by  the  apprais- 
ers, and  we  are  not  satisfied  that  it  was  as 
much  as  the  plaintiff  claimed,  and  the  lower 
court  was  doubtless  In  the  same  predicament. 
There  was  some  Other  proof,  however,  to 
which  the  lower  court  could,  and  probably 
did,  resort  in  arriving  at  the  amount  of  the 
damage  in  this  particular.  The  amount  of 
the  dry  goods  totally  consumed  was  confined 
to  a  certain  space  on  one  side  of  the  store- 
room, and  proof  was  submitted  by  the  re- 
spective parties  to  show  the  quantity,  qual- 
ity, and  value  of  the  goods  contained  in  this 
space.  One  of  the  estimates  of  the  amount 
of  the  loss  here  was  made  by  apportioning 
to  this  burned  space  Its  proportion  of  the 
whole  stock  of  dry  goods,  determined  with 
reference  to  the  entire  space  occupied  by 
the  goods  belonging  to  that  department  An- 
other estimate  as  to  the  amount  of  the  loss 
In  this  particular  could  be  made  from  certain 
testimony  relative  to  the  purchases,  sales, 
and  profits  of  the  mercantile  company  dur- 
ing the  time  it  had  been  in  business.  The 
proof  was  uncertain,  conflicting,  and  unsat- 
isfactory as  to  all  of  the  foregoing,  and  It 
would  be  difficult  to  make  a  satisfactory 
computation  therefrom.  We  do  not  know 
how  the  lower  court  computed  It  We  might 
undertake  a  computation,  and  arrive  at  a 
different  result  but  we  do  not  think  it  would 
be  as  reliable  and  satisfactory  as  tne  amount 
found  by  the  lower  court,  for  that  court  had 
the  advantage  of  hearing  many  of  the  wit- 
nesses testify;  and  there  being  some  evi- 
dence to  sustain  the  finding,  and  none  by 
which  we  could  arrive  at  a  more  satisfactory 
conclusion,  the  finding  of  the  lower  court 
should  not  be  disturbed. 

The  last  contention  is  as  to  the  date  from 
which  interest  should  be  allowed.  The  plain- 
tiff in  his  complaint  prayed  for  interest  from 
March  29th,  and  the  court  allowed  Interest 
therefrom.  The  policies  provided,  In  case 
of  a  difference  of  opinion  between  the  Insur- 
er and  the  insured  as  to  the  amount  of  the 
loss,  for  payment  60  days  after  proofs  of  loss 
were  submitted.  But  this  clause  was  for 
the  benefit  of  the  insurer,  and,  by  agreeing 
to  arbitrate,  It  was  waived,  and  there  was 
MS  error  in  allowing  Interest  from  the  time 
It  was  prayed  for.  Cascade  Fire  &  Marine 
Ins.  Co.  v.  Journal  Pub.  Co.,  1  Wash.  St. 
452,  25  Pac  331;  Insurance  Co.  v.  Gotthelf 
(Neb.)  53  N.  W.  137;  Snowden  v.  Insurance 
Co.,  122  Pa.  St  502,  10  Ati.  22;  Nashua  & 
L.  R.  Corp.  v.  Boston  &  L.  R.  Corp.,  61  Fed. ' 
237,  9  C.  C.  A.  468.  The  judgment  of  the 
lower  court  is  affirmed. 

HOYT,  C.  t..  arid  DUNBAR,  GORDON, 
and  ANDEUt*.  JJ.,  concur.  * 
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O  Okl.  624) 

SHARPS,  County  Treasurer,  et  aL  t.  ENGLE 
et  al. 

(Supreme  Court  of  Oklahoma.    Feb.  16,  1895.) 

Taxation—  Time  or  Lbvt— Dunn  or  Couhtt 
Commissioners. 
L  Section  5627  of  the  Statute*  of  Okla- 
homa of  1898,  which  provides  that  on  the  third 
Monday  In  July  of  each  year  boards  of  county 
commissioners  must  levy  the  necessary  taxes 
for  that  year,  and  that  they  may  levy  the  same 
at  any  time  after  that  day  if  the  statement 
from  the  territorial  board  of  equalization  has 
not  been  received,  but  that  such  levy  must  not 
be  postponed  for  more  than  10  days,  and  that 
the  commissioners  must  levy  the  taxes  as  di- 
rected by  law,  is  mandatory  in  the  requirement 
that  the  commissioners  must  levy  the  taxes  as 
provided,  but  does  not  prohibit  the  levying  of 
the  taxes  after  tne  expiration  of  the  time  if 
they  are  not  levied  within  the  time;  and  a 
taxpayer  may  not  enjoin  the  collection  of  taxes 
merely  because  they  were  levied  a  few  days 
late. 

2.  The  county  commissioners  are  only  re- 

3 aired  to  make  a  levy  for  territorial  taxes  when 
ie  territorial  auditor  has  not  transmitted  to  the 
county  clerk  of  the  county  a  statement  of  the 
territorial  taxes  levied  by  the  territorial  board 
of  equalization  10  days  after  the  third  Monday 
in  July;  and  an  allegation  that  no  levy  of  the 
territorial  taxes  was  made  by  the  board  of 
county  commissioners,  without  any  charge  that 
the  territorial  board  of  equalization  and  audi- 
tor had  failed  to  do  their  duties  under  the  law, 
does  not  state  a  cause  of  action, 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Canadian  coun- 
ty; before  Justice  John  H.  Burford. 

Action  by  M.  M.  Engle  and  others  against 
Earnest  Sharpe,  county  treasurer,  and  Cana- 
dian county,  to  restrain  the  collection  of  tax- 
es. Judgment  for  plaintiffs,  and  defendants 
appeal.  Reversed. 

C.  A.  Galbroith,  Atty.  Gen.,  A.  J.  Jennings, 
Co.  Atty.,  and  C.  H.  Carswell,  for  appellants. 
John  L  Dllle,  John  Schmook,  Jr.,  a  O.  Blake, 
and  B.  E.  Blake,  for  appellees. 

BIERER,  J.  M.  M.  Engle  and  a  large 
number  of  other  persons  brought  this  ac- 
tion, as  plaintiffs  in  the  court  below,  against 
Earnest  Sharpe,  treasurer  of  Canadian  coun- 
ty, territory  of  Oklahoma,  and  Canadian 
county,  to  restrain  the  collection  of  certain 
taxes.  The  petition  .alleges  that  the  plain- 
tiffs are  the  owners  of  real  estate  and  per- 
sonal property  in  Canadian  county,  which 
has  been  by  the  assessors  listed  for  taxation 
for  the  year  1893,  and  that  on  the  3d  day 
of  August,  1893,  the  board  of  county  commis- 
sioners of  said  county  attempted  to  levy  the 
taxes  for  the  various  funds  in  said  county, 
and  that  the  board  of  county  commissioners 
has  not  at  any  time  made  a  levy  for  terri- 
torial taxes,  nor  a  levy  for  any  other  pup- 
pose,  for  said  year,  except  at  the  time  men- 
tioned; that  the  defendant  Earnest  Sharpe 
(plaintiff  in  error  here)  is  the  treasurer  of 
Canadian  county;  that  the  county  clerk  of 
said  county,  after  such  levy,  made  the  tax 
list  and  delivered  the  same  to  the  county 
treasurer  for  collection;  and  that  the  tax,  as 


levied  by  the  commissioners,  together  with  ar 
additional  sum  of  four  mills  on  the  dollar  foi 
territorial  purposes,  is  now  on  the  books  of  the 
treasurer  for  collection,  and  a  cloud  on  the  ti- 
tle of  plaintiff's  property;  and  that  the  treas- 
urer is  threatening  to  and  will,  unless  restrain- 
ed. Issue  warrants  for  the  collection  of  the 
same,  and  cause  the  same  to  be  levied  up- 
on plaintiff's  property,  and  will  advertise  and 
sell  plaintiff's  real  estate,  to  their  irrepara- 
ble damage.  To  this  petition  the  defendants 
filed  a  demurrer,  on  the  ground  that  the 
court  had  no  jurisdiction  of  the  persons  of  the 
defendants  or  of  the  subject-matter  of  the 
action,  and  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  court  overruled  this  demurrer, 
and  rendered  judgment  upon  the  sworn  pe- 
tition, enjoining  the  collection  of  the  taxes, 
and  from  this  judgment  appeal  is  taken. 

The  point  upon  which  it  hi  contended  that 
the  taxes,  excepting  the  territorial  taxes,  are 
illegal,  is  that  the  tax  was  levied  after  the 
time  at  which  it  is  provided  by  law  they 
should  have  been  levied  had  expired.  Sec- 
tion 5627  of  the  Statutes  of  Oklahoma  of 
1893  provides:  "On  the  third  Monday  of 
July  of  each  year,  the  board  of  county  com- 
missioners must  meet  in  the  county  seat  to 
levy  the  necessary  taxes  for  the  current  fiscal 
year,  and  they  may  levy  the  taxes  at  any  time 
after  the  said  third  Monday  of  July  if  the 
statement  from  the  territorial  board  of  equal- 
ization has  not  then  been  received,  but  such 
levy  must  not  be  postponed  for  more  than 
ten  days;  and  they  shall  levy  the  taxes  as 
herein  directed."  It  is  admitted  by  plain- 
tiffs in  error  that  the  3d  day  of  August 
1893,  was  two  days  beyond  the  time  fixed  by 
this  statute  for  the  levying  of  the  taxes  for 
1893,  even  if  the  statement  from  the  terri- 
torial board  of  equalization  was  not  filed 
within  the  time  provided  by  law,  so  that  the 
board  of  county  commissioners  could  post- 
pone the  time  10  days  from  the  third  Mon- 
day of  July.  It  is  contended  by  defendants 
In  error  that  this  statute  is  mandatory,  and 
that  the  commissioners  must  levy  the  taxes 
at  the  time  provided  for  therein,  and  could 
not  levy  them  after  the  time  had  expired. 
The  language  of  this  statute  is  mandatory, 
but  its  mandatory  effect  is  not  as  defendants 
In  error  claim.  It  is  mandatory  in  that  the 
commissioners  must  meet  at  the  time  or 
within  the  time  fixed,  and  that  the  levy  of 
the  taxes  must  cot  be  postponed  for  a  longer 
time  than  the  limit  allowed  by  the  section, 
and  that  they  must  levy  the  taxes  provided 
for;  but  It  is  not  mandatory  in  that  It  car* 
ries  with  it  a  prohibition  against  levying  the 
tax  at  any  other  time.  The  thing  sought  to 
be  provided  for  by  the  legislature  in  this  sec- 
tion was  a  positive  requirement  for  the  levy- 
ing of  such  taxes  as  the  county  commission- 
ers are  required  to  levy',  and  not  a  prohibi- 
tion against  doing  It  at  some  other  time, 
which  could  not  affect  the  justice  or  equity 
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of  the  tax.  It  Is  not  contended  that  any  lev- 
lea  were  made  except  such  as  are  provided 
for  by  la  n,  and  It  Is  not  contended  that  the 
taxes  were  unfairly  assessed,  or  are  unjust 
from  any  cause,  or  that  they  are  other  than 
what  the  law  provides  for.  In  our  Judg- 
ment, then,  tbelr  collection  cannot  be  enjoin- 
ed from  the  mere  fact  that  the  levy  was 
made  a  few  days  after  the  time  provided  by 
law.  Under  this  statute,  the  prosecuting  of- 
ficer, or  any  person  having  an  adjudicated 
claim  against  the  county  to  pay  which  a  tax 
Is  by  law  required  to  be  levied  by  the  board 
of  county  commissioners,  might  have,  by  ac- 
tion, required  the  commissioners  to  levy  a 
tax  therefor  If  they  had  failed  to  do  so  dur- 
ing the  time  provided  by  law.  Why,  then, 
might  not  the  commissioners  do  the  very 
thing  for  the  failure  to  do  which  they  might 
be  subject  to  compulsory  process?  We  can 
see  no  reason  why  they  should  not  do  it 
Certainly,  there  is  no  reason  why  they  should 
not,  unless  this  statute  becomes  a  prohibition 
against  it  after  the  expiration  of  the  time 
fixed.  In  our  Judgment,  this  statute  was 
never  Intended  to  be  given  such'a  meaning. 

Speaking  upon  the  question  as  to  whether 
or  not  such  provisions  as  these  in  a  tax  law 
are  so  far  mandatory  as  to  prohibit  the  doing 
of  a  thing  required  at  another  time,  Judge 
Cooley,  In  his  work  on  Taxation  (page  283), 
says:  "The  phraseology  of  the  statute  may 
sometimes  settle  this  question  very  conclu- 
sively. If,  by  the  use  of  negative  words,  It 
requires  a  particular  proceeding  to  be  taken 
in  a  particular  time  or  manner,  and  makes 
it  void  if  not  so  done,  or  gives  it  effect,  pro- 
vided it  Is  so  done,  or  declares  tnat,  unless 
it  is  taken,  subsequent  proceedings  shall  not 
be  had,  or  prohibits  Its  being  done  except  at 
the  time  the  statute  prescribes,  or  if  any 
terms  plainly  imperative  are  employed,  the 
Intent  Is  clear,  and  no  discretion  can  be  per- 
mitted in  construction."  He  then  quotes  the 
following  language  of  Judge  Field  in  French 
v.  Edwards,  13  Wall.  506:  "There  are  un- 
doubtedly many  statutory  requisitions  In- 
tended for  the  guide  of  officers  in  the  con- 
duct of  business  devolved  upon  them  which 
.  do  not  limit  their  power  or  render  Its  exer- 
cise In  disregard  of  the  requisitions  Ineffec- 
tual. Such,  generally,  are  regulations  design- 
ed to  secure  order,  system,  and  dispatch  in 
proceedings,  and  by  a  disregard  of  which  the 
rights  of  parties  Interested  cannot  be  Injuri- 
ously affected.  Provisions  of  this  character 
are  not  usually  regarded  as  mandatory,  un- 
less accompanied  by  negative  words  Import- 
ing that  the  acts  required  shall  not  be  done 
In  any  other  manner  or  time  than  that  desig- 
nated." Now,  we  think  this  provision  of  our 
statute  is  one  of  the  kind  there  referred  to. 
It  Is  t  provision  to  secure  a  system,  uniformi- 
ty, and  the  certainty  of  .provision  for  defray- 
ing public  expenditure;  and,  while  it  is  man- 
datory upon  the  commissioners  In  so  far  that 
It  fixes  upon  them  the  positive  duty  of  doing 
the  thing  at  the  time  or  during  the  period  re- 
v.39P.no.3— 25 


quired  by  law,  It  Is  directory  as  a  method  of 
procedure  for  enforcing  the  revenue  laws  of 
the  territory  in  so  far  as  any  rights  of  a  tax 
payer  may  be  concerned.  In  the  case  of 
Mills  v.  Johnson,  17  Wis.  617,  It  was  held 
that  a  statute  requiring  the  assessors  to  re- 
turn their  assessment  rolls  to  the  common 
council  of  a  city  on  or  before  the  1st  day  of 
July  in  each  year,  and  providing  that  on  the 
first  Monday  of  July,  or  within  10  days  there- 
after, the  common  council  should  determine 
the  amount  of  tax*  and  levy  the  same,  was 
directory  as  to  time,  and  that  the  return  of 
the  assessment  rolls  in  the  month  of  August 
and  the  levying  of  a  tax  on  the  26th  day  of 
July  did  not  invalidate  the  tax  or  render  the 
proceedings  void.  The  court  said  of  the  mat- 
ter: "These  are  the  Irregularities  complain- 
ed of  as  to  the  levy  and  assessment;  and  It 
Is  clear  to  us  that  they  are  not  of  sufficient 
force  to  Invalidate  the  tax  in  a  court  of  equi- 
ty. They  all  relate  to  the  time  In  which  the 
several  steps  were  taken,  and  none  of  them 
reach  the  groundwork  and  substance  of  the 
proceeding.  They  do  not  go  to  the  equity 
of  the  tax,  but  only  to  mistakes  and  imper- 
fections purely  technical  in  their  nature, 
which  under  our  system  can  never  be  wholiy 
avoided  In  proceedings  for  taxation,  and 
which  do  not  affect  the  merits  or  justice  of 
the  claim  on  the  part  of  the  public.  Warden 
v.  Supervisors.  14  Wis.  618.  But,  more  than 
this,  we  are  of  the  opinion  that  they  are  not 
such  defects  as  would  vitiate  the  tax  at  law. 
The  provisions  of  the  chartei.  as  to  time  are 
directory,  and  a  failure  to  comply  with  them 
did  not  avoid  the  proceeding."  In  Wlngate  v. 
Ketner,  35  Pac.  501,  will  be  found  a  decision 
from  the  supreme  court  of  Washington  which 
supports  our  view  on  this  question.  In  the 
syllabus  the  court  says:  "The  requirement 
of  Act  March  0,  1803,  S  2,  that  a  city  council 
shall,  within  30  days  after  an  assessment  roll 
Is  certified  to  it,  by  ordinance  fix  the  rate 
of  taxes  to  be  levied,  is  not  so  mandatory 
that  a  slight  delay  will  Invalidate  the  levy." 
The  supreme  court  of  Kansas  has  many  times 
held  that  a  court  of  equity  will  not  lend  Its 
aid  by  injunction  to  restrain  the  collection  of 
a  tax  because  of  mere  Irregularities  In  the 
tax  proceedings,  and  which  did  not  Injure 
the  substantial  rights  of  the  citizen  or  tax- 
payer. Railway  Co.  v.  Russell,  8  Kan.  658? 
Parker  v.  Challiss,  0  Kan.  155;  Smith  v. 
Commissioners,  Id.  206;  City  of  Lawrence  v. 
Klllam,  11  Kan.  490;  Challiss  v.  County 
Com'rs,  15  Kan.  49. 

It  Is  contended,  however,  by  defendants  In 
error,  that,  even  though  the  court  may  hold 
that  the  levy  by  the  board  of  county  commis- 
sioners a  few  days  after  the  time  fixed  by 
law  had  expired  would  not  render  the  tax 
void,  yet  the  petition  did  state  a  cause  of 
action,  because  it  alleged  that  a  four-mills  ter- 
ritorial tax  had  been  entered  upon  the  tax 
rolls,  and  was  on  the  books  of  the  treasurer, 
as  a  cloud  upon  the  defendants'  title,  and 
that  no  levy  bad  been  made  for  territorial 
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purposes  by  the  board  of  county  commission- 
ers. It  Is  claimed  that  the  territorial  tax 
could  not  be  entered  without  a  levy  by  the 
coonty  commissioners.  We  do  not  think  this 
contention  correct.  The  law  provides  that 
the  territorial  board  of  equalization  shall 
levy  the  territorial  taxes,  and  on  or  before 
the  third  Monday  in  July  of  each  year  the 
territorial  auditor  shall  transmit  to  the  coun- 
tj  clerk  of  each  county  a  statement  of  the 
same;  and  that,  if  such  statement  is  not  re- 
reived  by  the  county  clerk  within  ten  days 
after  said  third  Monday  in  July,  then  the 
county  commissioners  shall  levy  a  general 
territorial  tax,  at  the  rate  of  three  mills  on 
the  dollar.  The  county  commissioners  are 
not  required  to  levy  a  territorial  tax  except 
upon  a  failure  of  the  territorial  board  of 
equalization.  There  is  no  allegation  in  the 
petition  that  the  territorial  board  of  equaliza- 
tion failed  to  perform  its  duty,  so  that  the 
same  could  devolve  upon  the  county  com- 
missioners; and,  as  the  petition  does  not 
charge  the  failure  of  the  territorial  board, 
the  allegation  that  the  board  of  county  com- 
missioners had  not  at  any  time  made  a  levy 
for  territorial  purposes  amounts  to  nothing, 
and  cannot  be  held  to  constitute  a  cause  of 
action.  The  presumption  is  that  the  territo- 
rial board  of  equalization  and  the  territorial 
auditor  did  their  respective  duties,  and  such 
presumption  must  be  overthrown  by  proper 
averment  before  any  failure  on  the  part  of 
the  board  of  county  commissioners  could  be 
the  basis  of  complaint. 

For  the  error  complained  of.  the  Judgment 
must  be  reversed,  and  remanded,  with  direc- 
tions to  sustain  the  demurrer  to  the  petition, 
and  render  judgment  for  the  defendants,  un- 
less further  objection  to  the  validity  of  the 
taxes  Is  shown  by  amendment  to  the  peti- 
tion. All  the  justices  concurring,  except 
BURFORD,  J.,  not  sitting,  having  presided 
in  cause  below. 

(3  Okl.  5) 

CITY  OF  OKLAHOMA  CITY  v.  T.  M. 
RICHARDSON  LUMBER  CO. 
(Supreme  Court  of  Oklahoma.   Feb.  16,  1885.) 

Municipal  Corporations  —  Provisional  Forma- 
tion—Powers— Conversion. 
- 1.  The  provisional  government  for  the  regu- 
lation and  management  of  the  affairs  of  the 
cities  and  towns  of  the  territory  of  Oklahoma, 
which  were  established  prior  to  the  act  of 
congress  approved  May  2,  1890,  were  but  vol- 
untary associations  of  the  people  living  in 
them,  were  without  legal  authority,  and  had  no 
power  to  contract  debts  which  should  constitute 
legal  obligations  upon  the  municipalities  after- 
wards formed  under  authority  of  law. 

2.  Purchases  of  lumber  were  made  prior 
to  May  2.  1890,  from  the  Jones-Richardson 
Lumber  Company  by  persons  representing  the 
provisional  government  of  Oklahoma  City. 
The  lumber  was  applied  in  constructing  side- 
walks upon  the  streets,  and  for  other  public 
improvements  for  the  city.  The  unpaid  ac- 
count for  the  lumber  was  assigned  for  value  to 
the .  defendant  in  error.  The  plaintiff  In  error 
became  a  legally  incorporated  city  on  the  7th 
day  of  April,  1891.   Thereafter,  upon  the  


day  of  September,  1891,  the  defendant  in  era 
demanded  payment  for,  or  return  of  the  lrnnb 
from,  the  plaintiff  in  error,  both  of  which  we 
refused.  The  plaintiff  in  error  thereby  appr 
priated  the  lumber,  and  will  be  bound  to  p* 
the  value  thereof  at  the  time  of  the  demand  ai 
refusal  to  pay  for  or  return  the  same,  toget 
er  with  interest  upon  the  amount  at  7per  een 

from  the  day  of  September,  1891.  It 

an  ordinary  case  of  conversion. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Oklahoma  count: 
before  Justice  Henry  W.  Scott 

Action  by  the  T..  M.  Richardson  Lumbt 
Company  against  the  city  of  Oklahoma  Cii; 
Judgment  for  plaintiff,  and  defendant  bring 
error.  Reversed. 

W.  R.  Hays  &  Van  Winkle,  for  plaint! 
In  error.  C.  A.  Galbralth,  for  defendant  i 
error. 

McATEE,  J.  This  suit  was  brought  b 
the  T.  M.  Richardson  Lumber  Compan 
against  the  city  of  Oklahoma  City  to  recove 
compensation  for  a  bill  of  lumber  amountin 
to  $156.04,  furnished  on  July  2,  1889,  by  th 
Jones-Richardson  Lumber  Company,  at  th 
request  of  the  city  council  of  Oklahoma  Citj 
a  local  government  which  had  been  imprt 
vised  by  the  residents  of  the  town,  In  the  al 
sence  of  any  statutory  authority  on  the  pai 
of  said  residents  to  create  a  municipal  goi 
ernment  and  under  which  sanitary,  polio 
and  other  municipal  powers  were  exercise* 
up  to  the  time  of  the  passage  of  the  organi 
act  for  the  territory  of  Oklahoma,  when,  fc 
a  brief  period,  the  form  of  village  goven 
ment  existed  under  the  laws  of  the  state  c 
Nebraska,  as  provided  by  the  organic  ac 
At  the  time  the  lumber  was  furnished  ther 
was  no  duly -organized  municipal  governmer 
for  the  village  or  city  of  Oklahoma  Citj 
Thereafter,  upon  the  7th  day  of  April,  A.  I 
1891,  and  after  the  first  meeting  of  the  firs 
legislature  of  Oklahoma,  the  village  goven 
ment  was  abandoned,  and  the  city  becam 
incorporated  as  a  city  under  the  laws  of  th 
territory  of  Oklahoma.   Thereafter,  on  th 

 day  of  September,  A.  D.  1891,  the  d€ 

fendant  In  error,  which  had  become  assign e 
for  value  of  said  account,  presented  its  bii 
to  the  said  city  government  for  paymeni 
which  was  refused.  The  lumber  had  bee: 
bought  for  the  purpose  and  had  been  re 
celved  and  appropriated  by  the  provisions 
government  in  making  sidewalks,  and  ii 
building  a  tool  house,  shelter  for  police 
cross  walks,  culverts,  etc.,  and  had  beei 
from  that  time  continuously,  and  was  at  th< 
time  of  the  demand  for  payment  made  b: 
defendant  in  error  from  plaintiff  ha  error 
still  appropriated  to  the  use  to  which  it  ha< 
been  applied.  The  defendant  in  error  at  thi 
same  time  filed  a  conditional  petition  with  th 
city  council  of  plaintiff  In  error,  by  which  1 
requested  payment  of  said  account  and  re 
quested,  In  case  its  demand  for  payuien 
was  not  complied  with,  that  it  might  be  per 
mltted  by  the  city  council  to  take  up  and  re 
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tain  the  lumber  as  it  was  then  lying  on  the 
streets,  in  the  sidewalks,  culverts,  cross 
walks,  closet,  shelter,  and  tool  house.  The 
city  government,  defendant  in  error,  refused 
both  demand  for  payment  and  request  that 
plaintiff  in  error  be  permitted  to  take  back 
the  property.  The  defendant  in  error,  plain- 
tiff below,  brought  this  suit,  alleging  in  the 
amended  complaint,  upon  which  the  case  was 
tried,  that  the  plaintiff  in  error  had  convert- 
ed the  lumber  to  its  own  use,  and  the  jury 
returned  a  verdict  for  the  contract  price  of 
the  lumber,  with  interest  from  the  date  of 
purchase  by  the  provisional  city  government 
upon  July  2,  1889,  upon  which  judgment  was 
entered  up  against  plaintiff  in  error,  and  for 
costs  of  suit  The  defendant  In  error  brings 
the  case  here  for  review. 

The  various  assignments  of  error  raise  the 
questions:  (1)  Of  the  liability  of  plaintiff  in 
error,  the  city  of  Oklahoma  City,  to  pay  for 
the  lumber  supplied  the  provisional  govern- 
ment of  Oklahoma  City  prior  to  its  legal  in- 
corporation; and,  if  such  liability  is  found 
to  exist,  (2)  whether  payment  should  be  re- 
quired for  the  value  of  the  lumber  at  the 
time  it  was  furnished  to  and  used  by  the  pro- 
visional government,  or  whether  payment 
should  be  made  of  the  value  at  the  time  of 
the  refusal  either  to  pay  for  or  return  the 
lumber.  These  questions  were  raised  at  the 
trial  by  demurrer  to  the  amended  complaint, 
which  was  overruled;  by  objection  to  the 
admission  of  evidence  under  the  complaint; 
by  demurrer  to  the  evidence  introduced  in 
behalf  of  the  defendant  in  error  as  not  prov- 
ing a  cause  of  action,— all  of  which  were 
overruled,  and  such  ruling  excepted  to;  by 
offering  of  instructions  by  plaintiff  in  error, 
which  were  refused;  by  the  third  instruc- 
tion given  by  the  court,  which  was  excepted 
to  by  the  plaintiff  in  error;  and  by  the  over- 
ruling by  the  court  of  a  motion  for  a  new 
trial,  which  ruling  was  excepted  to.  The 
contention  that  the  plaintiff  in  error  can  be 
legally  liable  to  pay  the  debts  which  were 
incurred,  or  sought  to  be  incurred,  by  the 
provisional  government  of  Oklahoma  City, 
prior  to  its  legal  incorporation,  cannot  be  sus- 
tained. The  provisional  government  was 
without  legislative  authority.  It  was  but  the 
voluntary  association  of  the  people  of  the 
community  for  the  regulation  of  their  af- 
fairs during  an  interregnum.  It  had  no 
legislative  authority.  The  character  and  lia- 
bility of  such  provisional  government  was 
considered  by  this  court  in  Mayor,  etc.,  of 
City  of  Guthrie  v.  Territory,  1  Okl.  193, 
as  follows:  "The  proposition  which  lies  at 
the  foundation  of  the  law  of  corporations, 
public  and  private,  exists,  and  can  only  ex- 
ist, by  virtue  of  express  legislative  enact- 
ment, creating  or  authorizing  the  creation  or 
existence  of  the  corporate  body.  Legislative 
sanction  is  with  us  absolutely  essential  to 
lawful  corporate  existence."  Dill.  Mun.  Corp. 
f  37.  "These  provisional  governments  had 
no  legal  existence;  tney  were  nonentities; 


they  could  not  bind  themselves  by  contracts 
or  bind  any  one  else.  They  were  morally 
bound  to  make  just  recompense  for  that 
which  they  received  in  money,  labor,  or  ma- 
terials, but  no  such  obligation  could  be  en- 
forced against  them."  There  could  there- 
fore be  no  transmission  from  it  to  the  plain- 
tiff in  error  of  any  rights,  duties,  or  liabili- 
ties. No  legal  liability  is  therefore  imposed 
upon  the  plaintiff  in  error  to  pay  for  the  lum- 
ber, the  possession  of  which  was  secured  by 
the  provisional  government  The  plaintiff  in 
error  is  not  therefore,  liable  for  payment  of 
the  lumber  as  supplied  to  the  provisional 
government  It  is  liabie  for  the  payment  of 
the  value  of  the  lumber  at  the  time  of  the 
demand  made  by  defendant  in  error,  and  its 
refusal  to  either  pay  for  the  lumber,  or  to 
permit  it  to  be  removed  and  taken  out  of  its 
possession.  The  defendant  in  error  had  the 
right  at  the  time  of  the  transaction  with  the 
provisional  government  to  hold  liable  those 
who  pretended  to  deal  with  authority  in  its 
name;  or  it  had  a  right  to  repudiate  the  pre- 
tended contract  and  retain  the  ownership 
of  the  property.  In  demanding  from  the 
plaintiff  in  error  payment  for  the  property, 
or  possession  of  it  he  asserted  his  claim,  and 
was  entitled  from  the  plaintiff  in  error  to 
either  return  of  the  lumber  or  payment  for 
it  Reynolds  v.  Shuler,  5  Cow.  323;  Tnomp- 
son  v.  Currier,  24  N.  H.  237;  Shaw  v.  Peck- 
ett  25  Vt  423;  Blood  v.  Say  re,  17  Vt.  609. 
Upon  such  demand  being  made,  and  the  re- 
fusal of  the  plaintiff  In  error  to  return  the 
lumber  or  to  pay  for  it  the  defendant  In 
error  became  entitled  to. recover  Its  value 
as  for  a  conversion,  together  with  interest 
at  the  rate  of  7  per  centum  per  annum  from 
the  date  of  the  demand  made  by  the  defend- 
ant In  error.  Weymouth  v.  Railroad  Co., 
17  Wis.  550;  Weld  v.  Oliver,  21  Pick.  559; 
Greeley  v.  Stlllson,  27  Mich.  153;  Winchester 
v.  Craig,  33  Mich.  205;  Davis  v.  Fairclough, 
63  Mo.  61;  Ewing  v.  Blont,  20  Ala.  694; 
Saunders  v.  Clark,  106  Mass.  331.  All  of 
the  justices  concur,  except  SCOTT,  J.,  not 
sitting. 


(2  Okl.  616) 
MATTHEWS  v.  YOUNG. 
(Supreme  Court  of  Oklahoma.    Feb.  16,  1895.) 
Equity— Jurisdiction — Public  Lands. 

1.  Equity  has  no  power  to  determine  any 
question  affecting  the  title  to  public  lands,  un- 
til the  land  department  has  determined  the 
matter,  and  the  title  has  passed  from  the  gov- 
ernment. 

2.  Equity  will  not  grant  relief  against  an 
adverse  decision  of  the  town-site  trustees  ap- 
pointed under  Act  Cong.  May  14,  1890,  in  a 
contest  in  which  plaintiff  failed  to  deposit  the 
required  fee,  though  such  failure  was  because 
of  plaintiffs  poverty. 

Error  from  district  court,  Logan  county; 
before  Justice  Prank  Dale. 

Bill  by  Francis  M.  Young  against  J.  L.  Mat- 
thews. Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Reversed. 
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Keaton  &  Cotteral,  for  appellant.  H.  R. 
Thurston,  for  appellee. 

PER  CURIAM.  This  was  a  suit  in  equity 
by  defendant  in  error  to  have  a  trust  declared 
in  certain  lots  In  the  city  of  Guthrie,  and  to 
require  the  plaintiff  In.  error,  who  held  the 
legal  title,  to  convey  to  him.  A  demurrer 
was  filed  to  the  petition,  objecting  to  the 
jurisdiction  of  the  court,  and  for  reason  that 
the  same  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
overruled,  and  exceptions  saved  by  the  de- 
fendant. Issues  were  closed,  a  trial  had,  and 
finding  and  judgment  for  the  plaintiff.  The 
complaint  and  demurrer  present  the  same 
question  that  was  decided  by  this  court  In 
the  case  of  Twine  v.  Carey,  reported  in  37 
Pac.  1096,  and  on  the  authority  of  that  case 
the  demurrer  should  have  been  sustained  to 
the  petition.  The  Judgment  of  the  district 
court  is  reversed,  and  cause  is  remanded  to 
said  court,  with  instructions  to  sustain  the 
demurrer  to  the  petition  and  dismiss  the  suit 


(3  Okl.  640) 

TWINE  et  al.  v.  KILGORE. 

(Supreme  Court  of  Oklahoma.   Feb.  16,  1895.) 

justices  op  tub  pbacb-^lbadisg  —  review  ox 
Appeal— .New  Trial. 

1.  A  bill  of  particulars  in  a  justice's  court 
for  work  and  labor,  which  states  the  title  of 
the  court  and  the  names  of  the  parties,  and 
alleges  that  the  defendant  is  indebted  to  the 
plaintiff  in  a  sum  certain  for  work  and  labor 
performed  at  the  instance  and  request  of  de- 
fendant, and  that  the  amount  is  due  and  un- 
paid, states  a  good  cause  of  action.  The  law 
does  not  require  that  strictness  in  pleading  in 
justices'  courts  that  prevails  in  the  district 
courts. 

2.  It  is  not  the  province  of  an  appellate 
court  to  take  from  the  jury  the  right  to  weigh 
conflicting  evidence  and  determine  controvert- 
ed questions  of  fact;  and.  when  there  is  any 
evidence  reasonably  tending  to  support  the 
verdict,  it  will  be  permitted  to  stand. 

3.  It  is  not  error  to  overrule  a  motion  for 
a  new  trial  based  upon  the  ground  of  newly- 
discovered  evidence,  when  such  newly-discov- 
ered evidence  is  merely  cumulative. 

4.  A  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence  should  show  that 
the  applicant  used  due  diligence  to  procure  and 
present  the  evidence  on  the  trial,  and  the  facts 
constituting  the  diligence  must  be  shown,  so 
that  the  court  may  determine  whether  the  dili- 
gence used  was  sufficient. 

5.  While  it  is  a  loose  method  of  pleading, 
and  one  not  to  be  commended,  to  sue  parties 
by  the  inititals  of  their  Christian  names  only, 
yet,  if  no  advantage  is  taken  of  it  in  the 
court  below,  the  appellate  court  will  not  con- 
sider such  objection  on  appeal. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Logan  county; 
before  Justice  Frank  Dale. 

Action  by  Alice  Kilgore  against  Twine, 
Saddler,  and  Sawner  before  a  justice.  Judg- 
ment for  plaintiff.  Defendants  appeal  to  the 
district  court,  and  from  an  order  for  plain- 
tiff they  again  appeal.  Affirmed. 

Keaton  &  Cotteral,  for  appellants.  H.  R. 
Thurston,  for  appellee.  - 


BURFORD,  J.  This  action  was  original 
instituted  before  a  justice  of  the  peace  ' 
Logan  county  by  the  appellee,  Alice  Kilgor 
to  recover  of  the  appellants  for  work  at 
labor  performed  as  cook  and  servant  In  * 
hotel.  Trial  was  had  before  the  justice,  ai 
judgment  rendered -in  favor  of  the  plaint! 
Alice  Kilgore.  From  this  judgment  the  d 
fendants  appealed  to  the  district  court,  whei 
the  cause  was  again  tried  by  a  jury,  and 
verdict  rendered  in  favor  of  plaintiff  in  tl 
sum  of  $45  and  $10  additional  for  her  atto 
ney's  fees.  Motion  for  a  new  trial  was  flit 
and  overruled,  and  judgment  rendered  c 
the  verdict.  From  this  judgment  the  app« 
lants  appeal  to  this  court.  There  are  fti 
assignments  of  error,  but  all  the  qttestioi 
raised  are  embraced  In  the  second  and  fift 
assignments. 

In  the  second  assignment  of  error  it 
claimed  that  the  court  erred  In  overruling  tl 
appellants'  demurrer  to  the  appellee's  con 
plaint  As  the  action  was  originally  inst 
tuted  before  a  justice  of  the  peace,  the  pel 
tlon  (or  "bill  of  particulars,"  as  it  is  desij 
nated  in  the  act  regulating  the  practice  1 
justices'  courts)  is  not  required  to  be  as  ce 
tain,  definite,  and  exact  as  pleadings  in  tl 
district  court  The  complaint  contains  tt 
title  of  the  cause;  states  the  court  in  whlc 
it  was  filed;  and  sets  out  in  ordinarily  pial 
language  that  the  defendants  are  justly  ii 
debted  to  the  plaintiff  in  a  certain  sum  < 
money,  for  labor  and  work  performed  by  b< 
during  a  certain  specified  time,  at  the  specii 
Instance  and  request  of  the  defendants;  thi 
the  amount  is  due,  and  that  payment  ha 
been  refused.  This  constitutes  a  good  con 
plaint  in  a  justice's  court  and  there  was  n 
error  in  overruling .  the  demurrer.  It  is  a 
gued  by  counsel  for  the  appellants  that  ti 
demurrer  should  have  been  sustained,  f< 
the  reason  that  the  defendants  are  describe 
In  the  complaint  by  the  initials  of  the! 
Christian  names  only.  There  is  nothing  1 
show  that  this  objection  was  made  in  th 
court  below.  The  supreme  court  of  the  Unl 
ed  States,  in  Cattle  Co.  v.  Becker,  147  V.  i 
47,  13  Sup.  Ct.  217,  In  discussing  this  sam 
question,  said:  "Initials  are  no  legal  part  < 
a  name,  the  authorities  holding  the  full  Chrii 
tian  name  to  be  essential."  After  citing 
number  of  authorities  In  support  of  this  proj 
oe  it  ion,  the  court  says:  "This  loose  metho 
of  pleading  Is  not  one  to  be  commended,  bu 
as  no  advantage  was  taken  of  it  in  the  com 
below,  it  will  not  be  considered  here." 

The  fifth  assignment  of  error  Is  that  tb 
court  erred  in  overruling  appellants'  motio 
for  a  new  trial.  The  first  cause  assigned  fo 
motion  for  new  trial  is  "that  the  verdict  c 
the  Jury  is  not  sustained  by  sufficient  ev 
dence."  We  have  examined  the  evidence  f 
the  case,  and,  while  it  is  contradictory.  th*r 
is  evidence  sufficient  to  support  the  finding  o 
the  Jury.  It  is  not  the  province  of  an  appe! 
late  court  to  take  from  the  Jury  the  right  t 
pass  upon  the  questions  of  fact  involved  t 
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the  case,  and,  where  there  Is  any  evidence 
tending  to  support  the  verdict  of  the  jury,  a 
cause  will  not  be  reversed  for  the  reason 
that  the  evidence  does  not  sustain  the  ver- 
dict.   The  second  ground  for  new  trial  Is 
"that  the  verdict  of  the  Jury  is  contrary  to 
law,"  and  the  third  cause,  "that  the  verdict 
of  the  jury  is  contrary  to  the  instructions  of 
the  court."   The  record  discloses  nothing  in 
support  of  either  of  these  contentions.  The 
fourth  cause  is  based  upon  the  grounds  of 
newly-discovered  evidence,  and  is  supported 
by  the  affidavits  of  several  witnesses  to  the 
effect  that  they  had  heard  the  plaintiff,  dur- 
ing the  time  she  was  in  the  employ  of  the 
defendants,  make  oral  statements  to  the  ef- 
fect that  she  was  working  for  her  board  and 
lodging.    This  was  one  of  the  questions  in 
controversy  in  the  trial  of  the  cause,  before 
the  jury,  and  the  facts  stated  in  the  affidavits 
are  merely  cumulative.   New  trials  will  not 
be  granted  to  permit  the  Introduction  of 
merely  cumulative  evidence;  and  evidence  of 
the  same  kind,  addressed  to  the  same  point, 
Is  cumulative.  Hines  v.  Driver,  100  Ind.  315; 
Lefever  v.  Johnson,  70  Ind.  554;  Harper  v. 
State,  101  Ind.  100;  Pennsylvania  Co.  v.  Na- 
tions, 111  Ind.  203,  12  N.  B.  300.   Where  ad- 
missions of  a  party  to  the  same  point  are 
given  in  evidence  on  the  trial,  other  admis- 
sions of  a  similar  character  and  to  the  same 
point  are  cumulative.    Hines  v.  Driver,  100 
Ind.  315.   An  application  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence  must 
show  that  the  applicant  used  diligence  to 
procure  and  present  the  evidence  upon  the 
trial,  and  the  facts  showing  due  diligence 
must  be  shown,  so  that  the  court  may  deter- 
mine whether  the  diligence  used  was  suffi- 
cient.  Allen  v.  Bond,  112  Ind.  523,  14  N.  B. 
492;  Hamm  v.  Romine,  08  Ind.  77.   There  Is 
no  showing  In  the  case  at  bar  that  the  de- 
fendants used  any  diligence  whatever  to 
procure  the  testimony   npon  which  their 
motion  for  a  new  trial  is  based,  nor  is  there 
any  allegation  to  the  effect  that  they  had  no 
knowledge  of  such  evidence  prior  to  the  trial 
of  said  cause.    The  motion  for  a  new  trial 
was  properly  overruled.    We  find  no  error 
In  the  record,  and  the  judgment  of  the  dis- 
trict court  is  affirmed.    All  Justices  concur- 
ring, except  DAI/E,  C.  J.,  having  presided 
below. 

(2  Okl.  108) 

TERRITORY  ex  rel.  GALBRAITH,  Attor- 
ney General,  v.  CHICAGO,  R.  I.  &  P. 
RY.  CO. 

(Supreme  Court  of  Oklahoma.   Jane  20,  1894.) 
Masdamus — Right  to  Jury  Trial. 

1.  Where  an  issue  of  fact  is  joined  in  man- 
Mmns,  the  partif  a  are  entitled,  as  a  matter  of 
right,  to  a  trial  by  jury. 

2.  Issues  in  mandamus  being  made  upon 
which  the  parties  have  a  right  to  a  jury  trial, 
«nd  no  means  being  provided  by  the  legis- 
lature by  which  the  supreme  court  can  secure,  a 
jury,  the  cause  must  come  to  an  end. 


Mandamus  on  the  relation  of  C.  A.  Oal- 
braith,  attorney  general,  plaintiff,  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, defendant  Dismissed. 

Curran  &  Campfield,  Caldwell  &  Whltting- 
hill,  and  T.  W.  Wampler,  for  petitioner.  M. 
A.  Low,  John  I.  Dille,  and  Harper  S.  Cun- 
ningham, for  defendant 

DALE,  C.  J.  This  case,  being  a  proceed- 
ing for  mandamus  In  this  court,  with  the 
history  of  which  we  are  all  somewhat  famil- 
iar, is  now  before  this  court  upon  the  motion 
of  the  relator  for  a  commissioner  to  take  tes- 
timony, and  upon  the  objection  of  the  re- 
spondent to  the  appointment  of  such  commis- 
sioner, and  the  application  of  the  respondent 
for  a  trial  by  Jury.  If  the  question  as  to 
whether  or  not  the  parties  are  entitled  to  a 
Jury  is  settled  in  the  affirmative,  it  follows 
that  this  court  has  not  the  power  to  appoint 
a  commissioner  to  take  testimony,  over  the 
objection  of  the  party  demanding  the  right  of 
trial  by  jury,  and  the  decision  upop  the  ques- 
tion of  a  right  to  a  trial  by  jury  will  settle 
the  other  proposition  -involved.  In  manda- 
mus proceedings  it  is  found  by  an  examina- 
tion of  the  authorities,  and  it  seems  to  be 
well  settled,  that  such  an  action  was  a  com- 
mon-law action;  and  In  some  states  of  the 
Union,  under  Codes  similar  to  ours,  it  is  held 
that,  where  an  issue  of  fact  is  raised  on 
the  pleadings,  either  party  may  have  a  trial 
by  jury.  The  supreme  court  of  Kansas,  so 
fas  as  we  have  been  able  to  determine  by  an 
examination  of  the  authorities,  has  not  pass- 
ed upon  this  question  directly.  This  writ 
anciently  was  a  high  prerogative  writ,  but 
m  the  states  of  this  Union,  and  under  the 
decision  of  the  supreme  court  of  the  United 
States,  this  action  has  lost  to  a  considera- 
ble extent  Its  ancient  characteristics.  It  Is  not 
now  considered.  In  most  of  the  states  of  the 
Union,  as  anything  more  than  a  civil  action; 
and  In  the  procedure  governing  the  trial  of 
causes  such  procedure  is  assimilated,  as  near- 
ly as  possible,  to  the  Codes  of  the  several 
states,  and  is  treated  as  a  civil  provision— as 
an  ordinary  civil  action— in  most  of  the 
states.  The  only  features  now  possessed  by 
this  proceeding  in  common  with  those  orig- 
inally possessed  are  the  features  which  grant 
to  the  court  the  discretionary  power  of  Is- 
suing the  alternative  or  peremptory  writ  of 
mandamus  and  bringing  the  parties  into 
court  In  the  case  under  consideration,  an 
issue  of  fact  has  been  squarely  joined  by  the 
return  to  the  aRernatlve  writ.  As  we  view 
the  authorities,  such  issue  of  fact  can  be 
tried  by  a  Jury,  and,  under  most  of  the  Codes, 
the  states  which  have  passed  upon  this  ques- 
tion— in  fact,  I  recall  but  one  now— hold  that 
a  trial  by  Jury  is  a  matter  of  right,  rather 
than  discretionary  upon  the  part  of  the  court. 
But  this  court,  In  passing  upon  the  question 
presented  to  it  on  yesterday,  as  to  whether 
or  not  the  court  would  consider  this  a  case 
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which  should  be  governed  by  the  rules  of 
pleading  as  laid  down  by  the  Code,  held  to 
the  view  that  this  is  such  an  action  as  that 
where  Issues  were  joined  in  accordance  with 
the  provisions  of  the  Code  relating  to  the 
trial  of  civil  actions  in  the  district  court; 
and  in  that  decision  this  court  practically 
held  that,  In  mandamus  proceedings,  as  well 
as  in  any  other  proceeding  of  a  civil  na- 
ture, the  rules  of  practice,  as  laid  down  for 
the  trial  of  causes  in  the  district  court,  should 
govern  in  this  court  In  such  cases.  There- 
fore we  are  of  the  opinion  that  a  trial  by  Jury 
may  be  had  in  this  cause;  that  the  parties 
are  entitled,  as  a  matter  of  right,  to  a  trial 
by  jury  In  mandamus  proceedings,  where  an 
issue  of  fact  is  joined. 

This  leads  to  the  next  proposition,  as  to 
whether  or  not  a  trial  by  jury  can  be  had  In 
the  supreme  court  of  this  territory.  Upon 
that  question  the  court  has  concluded  that, 
inasmuch  as  no  machinery  has  been  provided 
for  the  calling  of  a  jury  in  the  supreme  court, 
it  would  be  the  exercise  of  doubtful  power 
for  this  court  to  prescribe  rules  and  regula- 
tions and  a.  line  of  procedure  for  the  calling 
of  a  jury  in  the  supreme  court  and  the  trial 
of  causes  In  such  court  by  a  Jury,  and  we 
have  agreed  that  no  juries  will  be  called  for 
the  trial  of  causes  in  the  supreme  court  In 
considering  this  question,  we  have  come  to 
that  conclusion  in  this  case,  for  the  reason 
that  a  denial  of  a  trial  by  jury  will  not  prej- 
udice either  party;  that  a  trial  can  be  had 
by  jury  in  the  district  court  at  an  early  day; 
and  we  have  an  enormous  amount  of  work 
now  pending  in  this  court,  which  will  require 
all  of  the  time  and  attention  of  this  court 
that  it  can  devote  to  it.  We  make  that  sug- 
gestion at  this  time  to  the  relator,  holding  that 
while  the  parties  may  have  a  trial  by  jury 
in  this  character  of  a  case  in  this  court,  no 
machinery  has  been  provided  for  a  trial  by 
jury  In  the  supreme  court;  and  we  leave  this 
matter  with  the  relator,  with  this  suggestion, 
for  such  further  action  in  the  premises  as 
may  be  deemed  proper,  in  order  to  protect 
whatever  rights  the  relator  may  have. 

It  Is  suggested  by  Justice  SCOTT  that  a  mo- 
tion to  dismiss  would  be  entertained  by  the 
court;  that,  inasmuch  as  the  trial  cannot  be 
proceeded  with  In  this  court,  this  decision 
settles  the  further  proceedings  in  this  court 
in  this  case. 

BIERER,  J.  I  desire  to  say  in  this  matter 
that  I  came  to  the  conclusion  which  is  adopt- 
ed by  the  court  with  a  great  deal  of  reluc- 
tance. It  seems  to  me  a  rather  harsh  rule  to 
say  that  a  party  may  come  to  this  forum 
with  his  grievance,  in  order  to  have  it  adjust- 
ed and  judicially  determined  by  the  court, 
and  at  the  same  time  say  that  when  the  oth- 
er party  has  filed  an  answer  which  puts  In 
Issue  certain  facts,  which  may  be  true  or  not 
true,  and  upon  that  demands  a  jury,  by  rea- 
son of  the  fact  of  such  answer  and  such  is- 
sue and  such  demand  for  a  jury  the  plaintiff 


must  go  out  of  court,  and  not  have  the  mat- 
ter determined.  However,  the  organic  act 
gives  to  this  court  original  Jurisdiction  In  man- 
damus proceedings  in  such  cases  as  are  pro- 
vided by  law,  and,  if  the  law  makes  no  provi- 
sion by  which  the  action  of  mandamus  may 
be  determined  In  the  usual  method  provided 
for  such  cases,— a  case  of  this  character,— 
then  there  is  no  jurisdiction  of  mandamus  In 
such  cases  provided  by  law,  because  the  law 
has  not  provided  a  means  by  which  that  ac- 
tion can  be  determined.  The  defendant  has  a 
right,  as  we  have  all  determined,  to  make 
such  a  response— such  return— as  that  which 
is  made;  he  has  a  right  to  make  an  issue  of 
fact  as  in  all  other  civil  actions.  The  action 
being  one  at  law,  arid  being  one  that  under 
our  Code  is  termed  a  "civil  action,"  the  same 
as  all  other  civil  actions,  and  the  right  of 
trial  by  jury  being  given  in  such  actions,  the 
defendant  also  has  an  absolute  right  of  trial 
by  jury,  which  we  cannot  deny. 

We  come,  then,  to  one  of  two  propositions, 
as  to  the  seemingly  harsh  method  of  de- 
priving the  plaintiff  of  bis  right  in  the 
case  of  proceeding  further,  or  of  denying  to 
the  defendant  the  right  which  he  absolutely 
has  of  a  trial  by  jury,  because  there  are  no 
means  provided  by  law  whereby  a  jury  can 
be  provided  in  this  court.  The  legislature 
has  been  at  fault  in  that  particular,  and  it  is 
not  for  the  courts  to  remedy  the  defect  by 
Judicial  legislation.  That  we  could  not  do. 
Now,  the  plaintiff,  in  that  state  of  the  legis- 
lation, when  he  comes  into  the  court,  takes 
the  chances  of  such  issues  being  made  as 
will,  under  the  law,  deprive  him  of  his  right 
to  finally  proceed  with  the  case,  and  have  it 
determined  there.  We  therefore  come  to  this 
conclusion:  That  the  cause  cannot  further 
proceed  in  this  court,  because  such  issues  are 
made  as  upon  which  the  parties  have  a  right 
to  a  jury  trial,  and,  no  means  being  provided 
by  the  legislature  by  which  this  court  can  se- 
cure a  jury,  the  cause  must  come  to  an  end. 

BURFORD,  J.  I  would  like  to  say,  in  ad- 
dition to  what  the  Chief  Justice  has  said, 
that,  in  reference  to  the  trial  of  jury  cases  In 
this  court,  I  have  no  question  but  what,  when 
congress  gave  to  the  supreme  court  of  this 
territory  the  power,  or,  rather,  the  jurisdic- 
tion, to  try  and  determine  mandamus  pro- 
ceedings, that  carried  with  it  whatever  pow- 
ers—whatever authority— belonged  to  that 
character  of  a  case.  If  at  common  law  there 
was  a  jury  case,  which  the  court  has  held, 
and  on  which  I  think  there  is  no  question, 
then  this  court  would  have  the  right  to  "try 
by  Jury;  but  we  are  left  largely,  in  the  con- 
duct of  our  business  in  this  court,  to  the  acts 
of  the  legislature  of  the  territory.  The  or- 
ganic act  has  given  this  court  no  executive 
officers,  no  sheriff,  or  no  marshal,  as  In  most 
of  the  states  some  officer  is  possessed  with 
power  to  serve  the  process  of  this  court.  The 
court  has,  no  doubt,  the  Inherent  power  to 
appoint  a  person  or  to  designate  some  other 
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officer  for  that  purpose.  The  chief  difficulty, 
it  seems  to  me,  lies  in  the  fact  that  this  court 
has  no  funds  at  its  command  and  none  from 
which  It  can  draw.  The  law  of  this  territory 
provides  that  the  jury  shall  be  drawn  from 
the  county  in  which  the  court  Is  held,  and 
that  the  Jurors  shall  be  paid  out  of  the  pub- 
lic treasury  of  the  county  in  which  the  court 
is  held.  Thex*e  certainly  is  no  power  in  this 
court,  under  our  statutory  power,  at  least, 
as  prescribed  by  the  territorial  legislature,  to 
draw  upon  the  funds  of  Logan  county  to  pay 
a  jury  In  a  case  of  this  character.  This  court 
sits  for  the  territory  at  large;  it  does  not  sit 
for  Logan  county;  and  it  would  be  very 
harsh  upon  the  county  where  the  capitol 
might  be,  or  where  the  supreme  court  might 
have  its  sitting,  to  hold  that  such  county 
would  have  to  bear  the  expense  of  all  the 
juries  had  in  the  supreme  court.  There  be- 
ing no  funds  at  our  hand  with  which  we 
can  pay  supreme  court  jurors,  the  difficulty 
confronts  us  that  while  we  may  have  the 
power  to  try  by  jury,  as  suggested  by  the 
Chief  Justice,  we  are  left  without  machinery 
for  securing  a  jury.  We  have  no  authority 
for  drawing  a  jury,  unless  we  resort  back 
to  the  common  law,  and  secure  a  jury  by 
open  venire,  and  then  we  have  no  officer  to 
execute  our  process,  and  a  number  of  diffi- 
culties present  themselves.  The  power  to 
draw  a  jury  seems  to  be  left  In  the  authority 
or  jurisdiction  to  try  these  causes,  yet  we 
have  not  been  supplied  by  any  provision  or 
authority  by  the  legislature  by  which  we  can 
secure  a  Jury  or  pay  one.  Another  difficulty 
might  arise  in  securing  the  attendance  of 
witnesses,  in  issuing  and  serving  process. 
These  matters  can  ail  be  remedied  by  the 
legislature.  It  is  the  purpose  of  the  legis- 
lature that  this  court  shall  be  a  jury  court, 
which  would  be,  as  well  suggested,  a  detri- 
ment to  public  business,  this  being  an  appel- 
late court;  yet  if  this  power  is  given  us  we 
are  willing  to  exercise  it,  if  we  are  given  the 
process  by  which  we  can  carry  it  into  proper 
effect. 

(2  OH.  617) 

NATIONAL  BANK  OF  GUTHRIE  v. 
EARL. 

(Supreme  Court  of  Oklahoma.    Feb.  16,  1895.) 

Trial  bt  Cocbt— Findings  of  Fact— Review  on 
Appeal— National  Banks— Powbbs— Em- 
ployment OP  ATTOBSET8. 

1.  When  evidence  has  been  introduced  be- 
low upon  all  points  included  in  the  findings  of 
fact  made  by  the  trial  court,  if  such  evidence 
reasonably  tends  to  support  the  findings,  such 
findings  of  fact  will  not  be  disturbed  in  this 
court;  and  the  rule  upon  this  subject  is  the 
same  when  a  case  is  submitted  to  the  court  be- 
low, without  a  jury,  as  when  a  jury  is  impanel- 
ed to  try  the  cause. 

2.  Under  the  fourth  subdivision  of  section 
5136  of  the  Revised  Statutes  of  the  United 
States,  which  provides  that  such  national  bank- 
ing associations  shall  have  power  "to  sue  and  be 
sued,  complain  and  defend  in  any  court  of  law 
or  equity,  as  fully  as  natural  persons."  such  na- 
tional banking  associations  have  full  power  to 


employ  attorneys  to  complain  or  to  defend  such 
suits  in  any  court  of  law  or  equity;  and  such 
employment,  including  the  agreement  for  com- 
pensation, may  be  made  by  the  president  of  such 
bank.  Such  employment  by  the  president  is  a 
sufficient  authorization  and  employment,  and 
•the  bank  will  be  bound  thereby.  The  power  to 
complain  and  defend  is  not  limited  to  suits  in 
which  the  bank  may  be  successful;  nor  is  the 
right  of  the  attorney  to  recover  limited  by  the 
character  of  the  questions  which  may  arise  in 
the  case. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Logan  county; 
before  Justice  Frank  Dale. 

Action  by  W.  E.  Earl  against  the  National 
Bank  of  Guthrie.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Harper  S.  Cunningham  and  E.  B.  Green, 
for  plaintiff  in  error.  Asp,  Shartel  &  Cot- 
tingham,  for  defendant  in  error. 

McATEE,  J.  This  Is  an  action  for  attor- 
ney's fees,  brought  by  the  defendant  in  er- 
ror, plaintiff  below,  against  the  plaintiff  In 
error,  as  compensation  for  legal  services 
claimed  to  have  been  rendered  by  the  de- 
fendant in  error  to  plaintiff  in  error  in  an 
action  of  replevin  for  a  stock  of  clothing  in- 
cluded in  a  mortgage  to  the  National  Bank 
of  Guthrie  from  Melone  Bros.  The  suit  in- 
volved the  right  of  E.  T.  Patton  &  Co.  to  re- 
cover the  stock  of  clothing  as  against  the 
attaching  creditors  of  Melone  Bros.  The 
stock  of  goods  had  been  sold  to  E.  T.  Pat- 
ton  &  Co.  for  the  sum  of  $5,300  by  Louis  De 
Steiguer,  who  was  president  of  the  National 
Bank  of  Guthrie.  It  was  claimed  by  the 
plaintiff  below  that  the  sale  was  made  to 
E.  T.  Patton  &  Co.  by  Louis  De  Steiguer  in 
behalf  of  the  bank,  and  that  the  bank  had 
warranted  the  title  of  the  property  to  E.  T. 
Patton  &  Co.;  that  shortly  after  the  deliv- 
ery of  the  property  to  E.  T.  Patton  &  Co. 
the  other  creditors  of  the  firm  of  Melone 
Bros,  had  sued  out  writs  of  attachment,  and 
caused  the  same  to  be  levied  on  the  goods 
so  sold  by  the  bank  to  Patton  &  Co.;  and 
that  the  employment  of  the  defendant  in 
error  in  the  replevin  suits  against  the  said 
creditors  had  been  authorized  by  the  bank, 
through  the  said  Louis  De  Steiguer,  and 
that  Patton  &  Co.  had  employed  the  defend- 
ant In  error,  pursuant  to  such  authority,  to 
defend  the  title  to  such  stock  of  goods,  at 
and  for  the  agreed  fee  of  $100;  and  that 
the  bank  was  advised  of  the  contract,  and 
assented  to  its  terms.  The  plaintiff  below, 
defendant  in  error  here,  brought  suit  against 
the  defendant,  plaintiff  in  error  here.  Upon 
this  contention  the  defendant  filed  a  general 
denial,  and  contends  that  the  employment, 
if  any,  of  the  defendant  in  error,  was  in  be- 
half of  Louis  De  Steiguer  himself.  A  jury 
was  waived  at  the  trial,  and  the  cause  sub- 
mitted to  the  court.  The  court  found  the 
issues  for  the  plaintiff  below,  and  also  made 
and  found  the  following  special  findings  of 
fact  and  conclusion  of  law:  "(1)  That  the 
mortgage  given  by  Melone  Brothers  was  giv- 
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en  to  the  National  Bank  of  Guthrie,  to  secure 
whatever  sum  of  money  may  have  been  ad- 
vanced by  the  National  Bank  to  Melone 
Brothers.  (2)  That  the  National  Bank  of 
Guthrie  foreclosed  the  mortgage  and  thereby 
acquired  possession  of  the  goods.  (3)  That 
the  president,  Louis  De  Steiguer,  in  the  sale 
of  said  stock  of  goods,  acted  for  the  National 
Bank  of  Guthrie.  (4)  That  E.  T.  Patton  & 
Co.  purchased  said  stock  of  goods  from  the 
National  Bank  of  Guthrie,  and  paid  tbe  Na- 
tional Bank  of  Guthrie  the  consideration  of 
$5,300  for  said  stock  of  goods;  that  the  con- 
tract for  legal  services  was  made  by  J.  M. 
Brooks,  for  E.  T.  Patton  &  Co.,  with  Louis 
De  Steiguer,  president  of  the  National  Bank 
of  Guthrie;  that  the  plaintiff  in  this  case 
acted  under  the  agreement  with  the  presi- 
dent of  the  National  Bank  of  Guthrie  for 
the  payment  of  one  hundred  dollars  as  at- 
torney, In  defending  the  title  to  said  stock 
of  goods  on  behalf  of  the  National  Bank  of 
Guthrie."  The  court  thereupon  made  the 
conclusion  of  law  that  "plaintiff  is  entitled 
to  recover  the  sum  sued  for  from  the  defend- 
ant." 

The  plaintiff  in  error  filed  its  motion  In 
writing  for  a  new  trial,  which  was  overruled 
by  the  court,  and  judgment  rendered  In  favor 
of  the  plaintiff  below  and  against  the  defend- 
ant below  for  the  sum  of  $100,  and  costs  of 
suit;  to  the  overruling  of  which  motion,  and 
to  the  rendering  of  such  judgment,  the  defend- 
ant below  at  the  time  excepted,  and  brings 
the  record  into  this  court  upon  various  as- 
signments of  error,  which  are  argued  under 
the  sixth  assignment,  to  wit,  "that  the  court 
erred  in  overruling  the  motion  for  a  new 
trial."  This  assignment  of  error  is  argued 
upon  two  propositions,  namely:  First,  that 
the  court  erred  in  the  finding  of  fact  that  E. 
T.  Patton  &  Co.  purchased  the  stock  of  goods 
from  the  National  Bank  of  Guthrie,  and  paid 
to  It  therefor  the  consideration  of  $5,300,  but 
that,  on  the  contrary,  the  transaction  was 
the  Individual  transaction  of  L.  De  Steiguer, 
and  was  not  the  corporate  act  of  the  banks, 
and  that  the  bank,  by  the  transaction,  as- 
sumed no  liability  to  E.  T.  Patton  &  Co.;  and, 
second,  that  the  transaction  was  one  in  which 
the  bank  could  not  engage  under  the  law  of 
its  creation;  that  the  transaction,  if  made 
with  the  bank,  was,  therefore,  ultra  vires, 
and,  if  made  with  the  bank  as  a  corporation, 
was  void  in  law.  Upon  the  first  proposition, 
evidence  was  produced  In  the  case  to  the 
effect  that  the  bank  had  a  chattel  mortgage 
on  the  stock  of  clothing  belonging  to  Melone 
Bros,  for  something  over  $9,000;  that  it 
foreclosed  its  mortgage,  and' sold  the  goods 
to  E.  T.  Patton  &  Co.;  that  the  firm  of  E.  T. 
Patton  &  Co.  settled  therefor  with  the  Na- 
tional Bank  of  Guthrie  by  giving  its  firm 
check  for  the  purchase  price,  payable  to  the 
order  of  the  bank;  that  by  the  giving  of  this 
check  the  account  of  the  firm  of  E.  T.  Patton 
&  Co.  with  the  National  Bank  of  Guthrie 
was  overdrawn,  and  that  the  firm  gave  a 


note  to  the  bank  to  cover  this  overdraft  of  its 
account;  and  that  this  note  was  made  pay- 
able to  the  National  Bank  of  Guthrie,  the 
plaintiff  in  error.  It  is  distinctly  stated  by 
Mr.  Brooks  that  the  amount  was  charged  up 
to  the  firm  of  E.  T.  Patton  &  Co.  upon  the 
books  of  the  bank  as  stated  to  him  by  De 
Steiguer  when  tbe  note  of  the  firm  was  given 
to  the  bank  for  the  balance.  Mr.  Brooks  ap- 
pears to  have  testified  In  the  replevin  suit 
that  he  made  the  purchase  of  the  stock  of 
goods  from  De  Steiguer,  and  repeatedly  In 
that  testimony  referred  to  the  purchase  as 
having  been  made  from  De  Steiguer.  His 
attention  having  been  called  to  this  fact,  he 
testified  in  the  case  as  follows:  "I  may  have 
stated  that  I  bought  them  of  De  Steiguer, 
and  I  may  have  so  stated  in  this  evidence 
[In  the  replevin  case].  If  I  made  the  state- 
ment that  I  bought  them  of  De  Steiguer,  as 
an  explanation  of  that  I  will  say  that  if  I 
wanted  to  buy  a  stock  of  goods  of  the  Guth- 
rie National  Bank  (as  mortgagee)  It  would 
be  very  probable,  If  I  bought  the  stock,  I 
would  say  I  bought  It  of  McNeal.  He  Is  rep- 
resenting the  bank;  he  Is  president  I  did 
not  know  anybody  but  De  Steiguer  In  this 
bank,  or  in  the  business  transaction.  He 
done  its  business,  and  I  done  business  with 
him."  Mr.  Brooks  testified  that  De  Steiguer 
instructed  him  to  employ  the  defendant  in 
error  in  this  case  in  behalf  of  the  National 
Bank  of  Guthrie.  It  is  testified  to  by  W.  E. 
Earl,  defendant  In  error,  that  De  Steiguer 
always  told  him*  that  the  bank  took  the 
stock  of  goods  in  liquidation  of  its  debt  Mr. 
Brooks  testified  that  before  the  trade  was 
completed,  or  the  check  and  note  given,  hav- 
ing heard  suits  threatened  by  the  creditors 
of  Melone  Bros.,  he  went  to  De  Steiguer.  and 
was  assured  by  him  that  the  bank  would 
stand  behind  him,  and  pay  all  expenses.  F. 
W.  Thwing,  who  was  employed  hi  the  bank 
at  the  time,  testified  to  this  conversation  be- 
tween Mr.  Brooks  and  L.  De  Steiguer,  which 
was  had  in  the  bank;  and  that  Mr.  Brooks 
was  assured  by  De  Steiguer  that  the  bank 
would  stand  behind  E.  T.  Patton  &  Co.  It 
was  testified  also  by  the  defendant  in  error 
that  De  Steiguer  told  him  that  the  stock  of 
goods  was  sold  by  the  bank  to  E.  T.  Patton 
&  Co.  It  is  provided  by  the  Code  of  Civil 
Procedure  that  trials  by  jury  may  be  waived, 
and  that  the  provisions  respecting  trials  by 
jury,  so  far  as  they  are  applicable,  shall  ap- 
ply to  trials  by  the  court  Section  318,  Code 
Civ.  Proa  (St.  Okl.  1803).  One  of  the  grounds 
of  a  new  trial  provided  for  by  the  Code  of 
Civil  Procedure  (section  318)  is  "that  the  ver- 
dict Is  not  sustained  by  sufficient  evidence." 
This  provision  of  the  Code  has  been  adopted 
from  the  state  of  Kansas.  In  that  state  the 
supreme  court  has  thereupon  declared  in 
Hardin  v.  Jolce,  21  Kan.  322,  "that  it  is 
error  not  to  grant  a  new  trial  If  there  Is  not 
sufficient  evidence  to  sustain  the  veYdict  of 
the  Jury."  While  evidence  was  adduced  to 
contradict'  this  testimony,  yet  it  cannot  be 
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contended  that  !t  was  not  sufficient  upon 
which  to  find  a  verdict  by  a  jury,  or  a  finding 
of  fact  by  the  court.  In  the  case  of  Stratton 
v.  Hawks,  43  Kan.  542,  23  Pac.  591,  it  was 
said,  in  a  case  upon  which  the  contention  was 
as  to  whether  or  not  a  deed  was  delivered, 
that  the  "direct  evidence  bearing  upon  it  was 
conflicting.  Many  circumstances  were  shown 
from  which  strong  inferences  arose  tending 
to  support  both  theories.  The  judgment  ren- 
dered by  the  trial  court  necessarily  includes 
a  finding  that  there  was  a  delivery  of  the 
deed  to  Thompson,  because,  if  the  trial  court 
had  been  of  the  opinion  that  there  had  been 
no  delivery  of  the  deed,  the  inevitable  result 
would  have  been  that  the  judgment  would 
have  been  rendered  in  favor  of  the  party 
now  here  complaining.  It  is  true  beyond  all 
qualification  that  there  is  some  evidence  to 
support  the  finding  contained  in  the  judg- 
ment that  there  was  a  delivery  of  the  deed 
to  Thompson;  hence  we  cannot  disturb  the 
judgment  for  the  reason  urged,  without  en- 
tirely disregarding  well-established  rules." 
To  a  similar  effect  are  Mullaney  v.  Humes, 
48  Kan.  368,  29  Pac  691;  Gardner  v.  King, 
37  Kan.  671,  15  Pac.  920;  Harrington  v. 
Stone,  39  Kan.  176,  17  Pac.  853.  Evidence 
was  adduced  below  upon  all  the  points  in- 
cluded In  the  findings  of  fact  made  by  the 
trial,  court,  and  accordingly  such  findings  will 
not  be  disturbed.  Light  v.  Canadian  Co. 
Bank  (Okl.)  37  Pac.  1075. 

The  second  proposition  Is  one  not  Involved 
In  the  determination  of  this  case.  By  the 
fourth  subdivision  of  section  5130  of  the  Re- 
vised Statutes  of  the  United  States,  in  which 
the  corporate  powers  of  national  banking 
associations  are  enumerated  and  specified,  it 
is  provided  that  they  shall  have  power: 
"Fourth.  To  sue  and  be  sued;  complain  and 
defend  in  any  court  of  law  and  equity,  as 
fully  as  natural  persons."  In  order  to  the 
due  and  proper  exercise  of  the  power  herein 
provided  for,  a  national  bank  has  the  power 
to  employ  and  pay  attorneys  skilled  in  the 
law  to  "complain  and  defend"  In  the  courts 
In  any  suit  to  which  the  bank  may  be  a  party. 
This  power  is  not  limited  by  the  character  of 
the  complaint  or  defense.  If  the  particular 
bank  in  question  should  bring  a  suit  to  en- 
force a  transaction,  or  to  defend  one  like  the 
one  at  bar,  in  which  the  authority  of  the 
bank  to  engage  in  such  a  transaction  is  In- 
volved, it  would  not  affect  the  right  of  the 
attorney  to  recover  compensation  for  services 
rendered  at  the  request  of  the  bank  in  rela- 
tion to  such  suit.  The  power  to  complain 
and  defend  is  not  limited  to  suits  in  which 
the  hank  may  be  successful,  nor  is  the  right 
of  the  attorney  to  recover  limited  by  the 
character  of  the  questions  which  may  arise 
In  the  case.  Upon  the  findings  of  fact  made 
by  the  court  below  the  defendant  in  error 
acted  under  an  agreement  made  by  him 
with  the  president  of  the  National  Bank 
of  Guthrie  on  behalf  of  the  National  Bank 
of  Guthrie.  The  authority  given  to  the  de- 


|  fendant  in  error  to  appear  and  defend  the 
replevin  cases  for  E.  T.  Patton  &  Co.  by 
L.  De  Stelguer,  president  of  the  National 
Bank  of  Guthrie,  was  a  sufficient  authori- 
zation and  employment  on  behalf  of  the 
National  Bank  of  Guthrie,  and  the  bank 
will  be  bound  thereby;  and,  even  if  there 
were  any  doubt  of  such  employment  by  De 
Stelguer  as  president,  the  acceptance  of  the 
services  of  the  attorney  would  estop  the 
bank  from  denying  compensation  for  the 
services,  so  rendered.  Canal  Co.  v.  Swan,  5 
How.  83;  Insurance  Co.  v.  Oakley,  9  Paige, 
496;  Boom  Co.  v.  Lamson,  16  Me.  224;  Weeks, 
Attys.  at  Law,  §  190.  The  conclusion  of  the 
trial  court  that  the  plaintiff  is  entitled  to  re- 
cover the  sum  sued  for  from  the  defendant 
Is  therefore  affirmed.  All  of  the  justices  con-' 
cur,  except  DALE,  C.  J.,  not  sitting,  having 
presided  below. 

(27  Or.  67) 

VAUGHN  et  al.  v.  SCHOOL  DIST.  NO.  31 
OP  TILLAMOOK  COUNTY  et  al. 

(Supreme  Court  of  Oregon.    March  4,  1895.) 
School  Districts  —  Tax  —  Action  to  Enjoin  — 
Clkrk  of  District—Right  to  Amend  Minutes 
— Bonds  -  Vote  of  District  —  Resignation  of 
Director— To  Whom  Made. 

1.  The  motives  of  taxpayers  in  bringing  a 
suit  to  enjom  the  collection  of  a  tax  will  not  be 
considered. 

2.  In  an  action  to  enjoin  the  collection  of  a 
school  tax  in  favor  of  which  the  taxpayers  have 
voted,  the  court  will  not  consider  the  number 
of  persons  in  favor  of  or  opposed  to  the  tax  at 
the  time  the  suit  was  commenced,  nor  how  much 
the  school  district  may  gain  or  lose  by  enjoin- 
ing the  collection  of  the  tax. 

3.  As  the  clerk  of  a  school  district  has  the 
right  to  amend  the  minutes  of  a  district  meeting 
so  as  to  make  them  conform  to  the  proceed- 
ings, a  demurrer  to  the  part  of  the  answer  of  a 
school  district,  in  an  action  to  enjoin  the  collec- 
tion of  a  school  tax,  which  asks  the  court  to 
allow  the  clerk  to  correct  the  minutes  of  the 
meeting  at  which  the  tax  was  voted,  was  prop- 
erly sustained. 

4.  Hill's  Code,  §  2602,  subd.  3,  provides  that 
I  a  school  district,  by  a  majority  vote  of  its  vot- 
!  era,  may,  to  build  a  schoolhouse,  contract  a 

debt  in  behalf  of  the  district  not  to  exceed  two- 
thirds  of  the  proposed  expenditure.  Hdd,  that 
a  vote  to  issue  bonds  in  excess  of  two-thirds  of 
the  cost  of  a  proposed  schoolhouse  is  sufficient 
authority  for  the  issue  of  bonds  up  to  two- 
thirds  of  such  cost. 

5.  Where  a  notice  of  a  meeting  of  the  vot- 
ers of  a  school  district  stated  that  the  object 
thereof  was  to  levy  a  tax  of  8%  mills  for  build- 
ing a  schoolhouse,  and  a  tax  of  1%  mills  for  the 
teachers'  fund,  a  motion  at  the  meeting  that 
"we  proceed  to  vote  on  the  10-mill  tax  suffi- 
ciently indicates  that  the  tax  referred  to  was 
that  mentioned  in  the  notice. 

6.  The  resignation  of  a  director  of  a  school 
district,  made  to  and  accepted  by  the  voters  of 
the  district,  is  of  no  effect,  but  it  must  be  made 
to  a  member  of  the  board,  who,  uhder  Hill's 
Code,  §  2604,  may  call  an  election  to  fill  the 
vacancy. 

Appeal  from  circuit  court,  Tillamook  coun- 
ty; George  H.  Burnett,  Judge. 

Action  by  W.  N.  Vaughn  and  others 
against  school  district  No.  31  of  Tillamook 
county  and  others  to  enjoin  the  collection  of 
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a  school  tax  and  the  Issue  of  district  bonds. 
Judgment  was  rendered  for  plaintiffs,  and 
defendants  appeal.    Judgment  modified. 

This  is  a  suit  to  enjoin  the  issue  of  school- 
district  bonds  and  the  collection  of  a  school 
tax.  The  facts  show:  That  the  defendant 
J.  J.  Pye,  the  clerk  of  school  district  No.  31 
of  Tillamook  county,  by  order  of  the  board 
of  school  directors  of  said  district,  duly 
posted  notices  calling  a  special  meeting  of 
the  legal  voters  to  convene  at  the  school- 
house  In  said  district  on  April  9,  1882,  for 
the  following  objects:  "To  levy  an  eight  and 
one  half  mill  tax  (8%)  for  the  purpose  of 
raising  one-third  of  the  amount  proposed  to 
be  expended  in  the  building  of  a  new  school- 
house  In  this  district,  and  a  one  and  one-half 
mill  tax  for  the  teachers'  fund  and  inci- 
dental expenses,  making  a  ten-mill,  (10)  tax 
In  the  aggregate;  also  for  the  purpose  of 
bonding  this  district  for  the  sum  of  $3,000." 
That  said  voters  met  pursuant  to  the  notice, 
and,  without  doing  any  business,  adjourned 
to  meet  on  the  11th  of  said  month,  at  which 
time  they  again  convened,  and,  after  duly 
organizing,  the  record  made  by  the  clerk 
shows,  among  other  things,  that  they  trans- 
acted the  following  business:  "Moved  by 
Ed.  Walker,  and  seconded,  that  we  proceed 
to  vote  on  the  ten-mill  tax  by  the  ayes  and 
nays.  Carried:  Ayes,  43;  nays,  3.  [Here 
follow  the  names  of  those  who  voted  for  and 
against  the  motion.]  Motion  by  J.  n. 
Brldgeford,  seconded  by  Hooper  Dyer,  that 
this  district  issue  bonds  foi-  the  sum  of  three 
thousand  dollars  ($3,000)  for  the  purpose  of 
building  a  schoolhouse  In  this  district,  to  run 
.for  a  term  of  ten  years,  and  that  the  bonds 
be  placed  on  the  market,  and  disposed  of  at 
the  lowest  rate  of  Interest  offered.  Carried. 
Motion  by  A.  M.  Hare  that  the  school  board 
be  authorized  to  purchase  the  schoolhouse 
site  mentioned,  consideration  one  dollar,  and 
build  and  furnish  a  new  schoolhouse,  and 
the  sum  of  three  thousand  dollars  be  ex- 
pended for  said  purpose.  Seconded  by  sev- 
eral, and  carried."  That,  within  30  days 
after  the  adjournment  of  said  meeting,  the 
clerk  made  an  assessment  roll  of  all  the  tax- 
able property  within  the  district,  and  deliv- 
ered It  to  the  board  of  directors,  which  gave 
notice  that  on  May  21st,  at  the  schoolhouse 
In  said  district,  It  would  sit  as  a  board  to 
equalize  the  assessment  so  made;  and  on  the 
24th  of  said  month  it  returned  said  roll  to 
the  clerk,  with  a  warrant  attached  thereto 
commanding  him  to  collect  the  ten-mill 
school  tax  voted  on  April  11th,  and  return 
said  roll,  with  the  record  of  his  collections 
Indorsed  thereon,  within  60  days.  That  the 
clerk,  having  given  notice  that  said  taxes 
were  due  and  payable  at  his  office,  collected  a 
portion  thereof,  and,  within  the  time  re- 
quired, returned  said  roll,  with  the  amount 
collected  and  delinquent  indorsed  thereon. 
That  on  July  28th,  at  a  special  meeting  of 
the  legal  voters  of  said  district,  the  defend- 
ants W.  C.  Morton  and  A.  Dean  tendered 


their  resignations  as  directors,  which  were, 
upon  motion,  accepted,  but  they  continued 
thereafter  to  act  as  such  officers,  and  gave 
orders  to  the  school  clerk,  who,  In  pursuance 
thereof,  certified  the  said  assessment  roll  and 
delinquent  list  to  the  defendant  W.  W.  Con- 
dor, the  county  clerk  of  said  county,  who 
made  a  transcript  thereof,  and  attached  a 
warrant  thereto,  commanding  the  defendant 
John  Edwards,  the  sheriff  of  said  county,  to 
collect  the  delinquent  taxes  charged  in  said 
list  The  plaintiffs,  in  substance,  allege 
that  they  were  and  are  resident  taxpayers 
of  said  school  district,  and  bring  this  suit, 
not  only  for  themselves,  but  for  all  others 
having  a  like  Interest  In  the  questions  at  Is- 
sue, who  are  too  numerous  to  be  made  par- 
ties hereto;  that  no  tax  was  levied,  nor  was 
any  vote  taken  to  levy  a  tax,  at  the  meeting 
of  the  electors  of  said  district  held  April 
11th.  or  at  any  other  time  in  1892;  that  the 
defendants  Morton  and  Dean  having  resign- 
ed their  respective  offices,  and  the  defendant 
S.  G.  Custis,  the  other  school  director,  hav- 
ing been  absent,  the  said  district  was  with- 
out a  school  board,  and  no  authority  existed 
to  order  the  district  clerk  to  certify,  the  de- 
linquent roll  to  the  county  clerk;  that  the 
said  school  board  wrongfully  selected  a  site 
for  the  proposed  schoolhouse  on  a  high  hill, 
difficult  of  access,  and  far  from  the  center  of 
said  district,  and,  unless  restrained,  the  di- 
rectors would  erect  a  schoolhouse  on  said 
site;  that  the  transcript  of  said  assessment 
roll,  prepared  by_the  county  clerk,  created  a 
cloud  upon  the  title  to  their  lands,  and,  un- 
less restrained,  the  county  clerk  would  de- 
liver said  transcript  to  said  sheriff  for  the 
collection  of  the  taxes  listed  therein;  and 
pray  that  the  defendants  might  be  enjoined 
from  collecting  said  tax  and  from  issuing 
said  bonds.  The  defendants,  after  denying 
these  allegations,  for  a  separate  defense  al- 
lege that  the  plaintiffs  constituted  only  a 
small  portion  of  the  taxpayers  of  said  dis- 
trict, a  majority  of  whom  were  in  favor  of 
said  tax;  that  there  was  no  schoolhouse  in  said 
district,  and,  If  the  Injunction  were  granted. 
It  would  lose  the  site,  valued  at  $2,500,  which 
had  been  donated,  together  with  improve- 
ments made  thereon,  of  the  value  of  $100; 
that  plaintiffs'  objection  to  said  tax  was 
based'  upon  their  desire  to  divide  the  dis- 
trict; that  the  minutes  of  the  meeting  of 
April  11th  do  not  fully  show  the  action  of 
the  legal  voters  as  clearly  as  they  should; 
and  pray  that  the  district  clerk  might  be  al- 
lowed to  correct  the  record  to  make  it  cor- 
respond with  the  facts.  A  demurrer  to  the 
separate  defense  having  been  sustained,  and 
the  defendants  refusing  to  further  plead,  a 
decree  was  rendered  perpetually  enjoining 
the  collection  of  said  tax  and  the  Issue  of 
said  bonds,  from  which  decree  the  defend- 
ants appeal. 

Wirt  Minor,  for  appellants.  W.  M.  Ram- 
sey, for  respondents. 
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MOORE,  J.  (after  stating  the  facts  as 
above).  It  is  contended  that  the  conrt 
erred  in  sustaining  the  demurrer  to  the 
separate  defense.  The  facts  set  up  as  new 
matter  in  the  answer,  except  the  application 
for  leave  to  amend  the  record,  may  have 
presented  valid  reasons  to  the  school  board, 
and  been  sufficient  to  induce  it,  if  clothed 
with  power,  to  build  a  schoolhouse,  but  a 
court  cannot  take  cognizance  of  the  issues 
tendered.  It  is  not  the  province  of  a  court 
to  inquire  into  the  motives  which  prompt 
parties  to  bring  or  defend  suits  or  actions, 
or  speculate  upon  the  effect  of  its  judgments 
and  decrees.  It  considers  only  the  purely 
legal  or  equitable  rights  involved  in  the  is- 
sues before  it,  and  awards  the  remedies  pre- 
scribed by  law.  The  court  could  not  con- 
sider the  question  of  how  many  taxpayers 
of  said  district  were  in  favor  of  or  opposed 
to  the  tax  after  the  vote  had  been  taken 
upon  the  subject,  nor  how  much  the  school 
district  might  gain  or  lose  in  consequence  of 
the  injunction,  nor  whether  the  motive  that 
prompted  the  plaintiffs  to  bring  the  suit  was 
a  desire  to  divide  the  district 

We  now  come  to  the  question  as  to  wheth- 
er the  court  had  any  authority  to  allow  the 
clerk  to  correct  the  record  of  said  district 
meeting,  lit  is  made  the  duty  of  the  school 
clerk  to  record  all  proceedings  of  the  board 
of  directors  and  of  the  meetings  of  the  quali- 
fied electors  of  the  district,  when  properly 
convened  (Hill's  Code,  §  2619,  subd.  D.  and 
such  record,  In  a  collateral  proceeding,  is 
conclusive  evidence  of  what  was  done  at 
any  such  meeting,  and  cannot  be  contradict- 
ed or  varied  by  parol.  The  power  to  make 
and  keep  a  record  carries  with  It,  while  the 
school  clerk  is  in  office,  either  at  that  or  a 
subsequent  term,  the  right  to  amend  it  until 
such  record  conforms  to  the  proceedings  of 
the  school  board  or  electors;  and  this  power 
of  amendment  is  derived  solely  from  the 
official  character  of  the  clerk,  and  does  not 
depend  upon  the  permission  of  the  court  in 
which  the  record  Is  offered  as  evidence. 
Boston  Turnpike  Co.  v.  Town  of  Pomfret 
20  Conn.  590.  The  clerk  of  a  school  district 
is  not  an  officer  of  the  court,  and  hence  it  is 
not  necessary  for  him  to  secure  Its  consent 
to  do  what  the  law  expressly  grants  or  im- 
pliedly permits.  The  court  has  charge  of 
Its  own  records  and  process,  and  may  cor- 
rect them,  or  permit  its  officers,  upon  mo- 
tion, to  do  so;  but  It  cannot,  In  a  collateral 
proceeding,  either  grant  or  deny  the  right 
to  any  person,  not  such  officer,  to  amend 
a  record  kept  by  him.  The  right  to  amend 
a  record  exists  only  while  the  clerk  is  in 
office,  and  his  power  ceases  with  his  term; 
but  it  Is  revived  by  his  subsequent  re-elec- 
tion, and  he  may  then  amend  what  was 
done  by  him  when  he  was  In  the  same  office 
before.  Welles  v.  Battelle,  11  Mass.  47G; 
Hartwell  v.  Littleton,  13  Pick.  229;  Cham- 
berlain v.  Dover,  13  Me.  466.  The  pleadings 
show  that  the  defendant  J.  J.  Pye  is,  and  on 


April  11,  1892,  was,  the  duly  elected,  quali- 
fied, and  acting  clerk  of  said  district  I  As 
such  officer,  he  had  authority,  and  it  was 
his  duty,  while  In  office,  without  leave  of  the 
court  to  correct  the  record  of  the  district 
meeting  if  it  did  not  correspond  with  the 
actual  proceedings  of  that  date,  and  hence 
no  error  was  committed  by  the  court  in  sus- 
taining the  demurrer  to  the  new  matter  con- 
tained in  the  answer. 

2.  It  is  contended  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  suit.  This  presents  the  question 
whether  the  facts  alleged  and  conceded  au- 
thorized the  court  to  render  the  decree  com- 
plained of.  The  directors  of  any  school 
district  when  authorized  by  a  majority 
vote  of  the  legal  voters  present  at  any  le- 
gally called  school  meeting,  may,  for  the 
purpose  of  building  a  schoolhouse,  contract 
a  debt  in  the  name  and  on  behalf  of  said 
district  by  borrowing  money  or  otherwise, 
not  exceeding  two-thirds  of  the  proposed 
expenditure.  Hill's  Code,  §  2602,  subd.  3. 
It  Is  conceded  that  the  legal  voters  of  said 
district  convened  at  the  time  and  place  ap- 
pointed in  pursuance  of  legal  notice,  and 
the  record  shows  that  at  said  meeting  the 
school  board  was  authorized  to  build  and 
furnish  a  new  schoolhouse,  and  expend  the 
sum  of  $3,000  for  said  purpose.  Two-thirds 
of  the  proposed  expenditure  is  the  measure 
of  the  power  to  issue  district  bonds,  and  the 
school  board,  although  Instructed  to  issue 
such  bonds  in  the  sum  of  $3,000,  had  no  au- 
thority to  issue  them  in  behalf  of  said  dis- 
trict in  any  greater  amount  than  $2,000. 
The  law  having  fixed  the  limit  the  vote  of 
the  electors  was  sufficient  authority  for  the 
Issue  of  bonds  to  the  extent  of  two-thirds  of 
the  proposed  improvement  and  the  school 
board  "will  be  permitted  to  issue  them  in 
that  proportion. 

The  next  question  is  whether  the  record: 
"Moved  by  Ed.  Walker,  and  seconded,  that 
we  proceed  to  vote  on  the  ten-mill  tax  by 
ayes  and  nays.  Carried:  Ayes,  43;  nays, 
3,"— shows  that  any  tax  was  voted  at  said 
meeting.  The  plaintiffs'  contention  is  that 
a  method  of  voting  only  was  adopted  by 
such  vote,  and  that  there  is  no  evidence  that 
any  tax  was  voted.  "Every  essential  pro- 
ceeding in  the  course  of  a  levy  of  taxes," 
says  Campbell,  J.,  in  Moser  v.  White,  29  Mich. 
59,  "must  appear  in  some  written  and  per- 
manent form  in  the  records  of  the  bodies  au- 
thorized to  act  upon  them.  Such  a  thing  as 
a  parol  levy  of  taxes  is  not  legally  possible 
under  our  laws."  The  evidence  of  the  levy 
of  a  tax  must  therefore  affirmatively  appear 
from  an  inspection  of  the  record  of  the  meet- 
ing of  the  electors  or  their  representatives 
making  the  same,  and  parol  testimony  is 
not  admissible  to  aid,  vary,  or  contradict  it 
These  records,  however,  are  often  made  by 
persons  not  familiar  with  legal  terms,  nor 
skilled  in  the  use  of  technical  or  exact  lan- 
guage; and,  when  they  are  offered  in  evi- 
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deuce  of  the  levy  of  a  tax,  It  Is  the  duty  of 
the  courts,  in  construing  them,  to  disregard 
irregularities,  and  uphold  the  tax,  so  long  as 
the  substance  of  a  good  vote  sufficiently  ap- 
pears. Cooley,  Tax'n,  337.  The  meeting 
having  been  called  for  the  purpose  of  vot- 
ing a  tax,  it  does  not  necessarily  follow  that 
a  tax  was  voted  because  the  record  might 
fail  to  show  that  the  proposition  was  defeat- 
ed. If  this  were  the  rule,  then  no  record  of 
the  vote  levying  a  tax  would  be  necessary, 
and  proof  \  that  the  qualified  electors  con- 
vened pursuant  to  legal  notice,  which  speci- 
fied the  object  of  the  meeting,  would  be  all 
that  was  required.  Such  is  not  the  rule, 
and  the  record,  when  favorably  construed,- 
must  affirmatively  show  that  a  tax  was  voted 
by  a  majority  of  the  legal  voters  of  the 
school  district  The  legal  voters  of  any 
school  district,  when  duly  convened,  have 
authority  to  levy  a  tax  for  any  legal  purpose, 
the  object  of  which  is  specified  in  the  no- 
tice calling  the  meeting.  Hill's  Code,  9  2610. 
The  notice  in  the  case  at  bar  specified  the 
rate  of  taxation  to  be  levied  for  the  purpose 
of  building  the  scboolhouse  and  for  the 
teachers'  fund  and  incidental  expenses, 
"making  a  ten  mill  (10)  tax  in  the  aggregate"; 
and  the  motion  to  vote  "on  the  ten-mill  tax" 
would  seem  to  be  responsive  to  the  object  of 
the  meeting,  as  specified  in  the  notice.  The 
intent  to  levy  the  10-mill  tax,  and  have  it 
collected,  Is  apparent  from  the  record;  and, 
where  such  intent  is  manifest,  it  is  equiva- 
lent to  a  present  levy.  West  v.  Whltaker, 
37  Iowa,  598;  Snell  v.  Ft.  Dodge,  45  Iowa, 
564.  While  the  record  of  the  district  meet- 
ing Is  ambiguous,  we  think  it  affirmatively 
shows  that  a  vote  was  taken  upon  the  ques- 
tion of  levying  the  10-mill  tax  specified  in 
the  notice,  and  that  the  substance  of^a  good 
vote  sufficiently  appears  therefrom. 

An  issue  is  made  upon  the  question  of  the 
alleged  resignation  of  the  defendants  Morton 
and  Dean;  and  as  the  pleadings  show  that 
the  defendant  Custis,  the  remaining  member 
of  the  school  board  of  said  district,  was 
not  at  said  meeting  of  the  legal  voters  held 
July  28,  1892,  nor  In  the  district  at  that  time, 
the  question  is  presented  whether  the  ten- 
der to  and  acceptance  of  their  resignation  by 
the  legal  voters  vacated  their  respective  of- 
fices. When  a  vacancy  occurs  in  the  board 
of  directors,  the  remaining  member  or  mem- 
bers shall  forthwith  authorize  the  clerk  to 
call  a  special  meeting  to  fill  the  vacancy 
(Hill's  Code,  §  2604);  and  district  meetings, 
When  legally  called,  shall  have  power  to 
supply  all  vacancies  In  their  district  offices 
<Id.  S  2607).  "Where  the  statute  is  silent 
on  the  subject,"  says  Mr.  Throop,  In  his 
work  on  Public  Officers  (section  408),  "a 
resignation  must  be  made  to  the  appointing 
power,  or,  If  the  office  is  elective,  to  the 
power  authorized  to  call  an  election  to  fill 
the  vacancy."  The  statute  being  silent  up- 
on the  subject,  and  the  alleged  resignations 
not  having  been  made  to  a  member  of  the 


school  board,  whose  duty  It  would  be  to 
order  a  special  election  to  fill  the  vacancy, 
and  no  election  having  been  held  for  that 
purpose,  it  follows  that  said  directors  did 
not  resign  their  respective  offices,  and  had 
authority  to  order  the  school  clerk  to  certify 
the  delinquent  assessment  roll  to  the  coun- 
ty clerk. 

It  is  made  the  duty  of  the  board  of  school 
directors,  in  selecting  a  site  for  a  school- 
house,  to  consider  the  prospective  as  well 
as  the  present  convenience  of  the  people  in- 
terested, and  to  locate  it  at  such  place  as, 
in  its  judgment,  will  best  subserve  the  pres- 
ent and  future  needs  of  the  district.  Hill's 
Code,  §  2602,  subd.  21.  The  location  of  a 
schoolhouse  site  is  therefore  a  matter  with- 
in the  discretion  of  the  school  board,  subject 
to  the  advisory  power  of  the  county  school 
superintendent  (Id.  §  2590,  subd.  16);  and, 
since  the  transcript  fails  to  show  that  the 
superintendent  was  consulted  upon  the  mat- 
ter, it  would  be  out  of  place  for  the  court 
to  interfere.  The  decree  of  the  court  below 
will  therefore  be  modified,  and  one  here  en- 
tered enjoining  the  defendants  from  issuing 
the  contemplated  bonds  on  behalf  of  said 
district  in  excess  of  $2,000,  and  as  to  all 
other  matters  contained  in  said  decree  the 
injunction  will  be  dissolved;  the  plaintiffs 
to  recover  their  costs  and  disbursements 
in  this  court  and  in  the  court  below. 


(XI  Or.  33) 

SHIVELY  v.  PENNOYER  et  aL 

(Supreme  Court  of  Oregon.    March  4,  1895.) 

Mandamus— To  Commissions  of  Public  Lands— 
To  Compel  Convetancb  — Sufficibxct  of  Al- 
ternative Wbit—  Application  to  Purchase- 
Estoppel. 

■  1.  The  alternative  writ,  not  the  petition, 
is  to  be  deemed  the  complaint  in  mnndamua 
proceedings  for  determining  the  sufficiency  of 
the  allegations  to  sustain  the  proceedings. 

2.  A  recital,  in  an  alternative  writ  to  a 
board  of  commissioners  for  sale  of  public  lands 
to  compel  it  to  give  him  a  deed,  that  plaintiff 
made  a  written  application  "in  the  manner 
prescribed  by  law,"  is  a  conclusion  of  law,  and 
not  a  statement  of  facts  from  which  can  be  de- 
termined the  sufficiency  of  the  application 
which  Hill's  Ann.  Laws,  8  3600,  provides  shall 
contain  allegations  as  to  age.  citizenship,  and 
other  facts,  without  which  the  board  is  pro- 
hibited from  acting. 

3.  The  entering  of  an  order  on  its  minutes 
by  the  board  accepting  an  application  to  pur- 
chase land  does  not  estop  it,  at  any  time  before 
execution  of  deed,  to  question  the  sufficiency  of 
the  application. 

4.  After  acceptance  of  an  application  to 
purchase  certain  lands  as  tide  lands,  and  after 
entry  of  crder  in  its  minutes  directing  execu- 
tion of  a  deed,  it  may  suspend  execution  of 
the  deed  till  applicant  show  that  the  lands  are 
actually  tide  lands,  and  that  no  previous  deed 
therefor  had  been  issued  by  the  state. 

Appeal  from  circuit  court,  Marlon  county; 
R.  P.  Boise,  Judge. 

Mandamus  by  Charles  W.  Shively  against 
Sylvester  Pennoyer  and  others.  A  demurrer 
to  the  petition  was  sustained,  and  plaintiff 
appeals.  Affirmed. 


Digitized  by 


Or.)  SHIVELY  v. 

Sidney.  Dell,  for  appellant  0.  M.  Idlemen, 
Atty.  Gen.,  C.  W.  Fulton,  and  J.  H.  Smith, 
for  respondents. 

WOLVERTON,  J.  This  Is  a  mandamus 
proceeding  to  compel  the  board  of  commis- 
sioners for  the  sale  of  school  and  university 
lands  to  execute  to  plaintiff  a  quitclaim  deed 
to  tide  lands  in  front  of  certain  lots  and 
blocks  of  the  city  of  Astoria.  The  alterna- 
tive writ  issued  upon  filing  the  petition  was 
attacked  by  demurrer,  which  being  sustained 
the  plaintiff  filed  an  amended  petition  by 
leave  of  the  court  The  defendants  thereupon 
interposed  a  demurrer  to  this  petition,  which 
was  sustained  by  the  court,  and  this  action 
is  assigned  here  as  error.  The  alternative 
writ  is  deemed  the  complaint  in  mandamus 
proceedings,  and  by  it  their  sufficiency  must 
be  tested,  and  not  by  the  petition.  We  have 
here,  then,  for  our  determination  the  suffi- 
ciency of  the  alternative  writ,  challenged  by 
the  demurrer  thereto.  However,  for  the  pur- 
pose of  a  re-examination  of  the  ques- 
tions considered  by  the  court  below,  we  will 
treat  the  alternative  writ  as  though  It  con- 
tained all  the  allegations  of  the  amended 
petition.  These  allegations  are,  in  substance, 
aa  follows,  omitting  formal  matters:  That 
prior  to  the  20th  day  of  December,  1800,  the 
petitioner,  Charles  W.  Shively,  made  written 
application  to  the  commissioners  for  the  sale 
of  school  and  university  lands  in  the  manner 
and  form  prescribed  by  law  and  the  rules  of 
the  board  for  the  purchase  from  the  state  of 
Oregon  of  certain  tide  lands  upon  the  Colum- 
bia river,  in  Clatsop  county,  Or.,  consisting 
of  two  tracts,  one  containing  4.71  acres  and 
the  other  1.85  acres.  That  prior  thereto  one 
John  M.  Shively  made  written  application 
in  like  manner  to"  purchase  from  the  state 
certain  other  tide  lands  on  said  river,  in  the 
same  county,  consisting  of  six  small  tracts, 
ranging  from  2B/ioo  to  6.75  acres,  and  sold 
and  conveyed  all  his  rights  therein  to  plain- 
tiff. That  all  of  said  tide  lands  were  surveyed 
by  the  county  surveyor  of  Clatsop  county, 
and  certified  as  being  of  the  value  of  $5  per 
acre.  That  on  the  0th  day  of  January,  1891, 
the  board  made  an  order  accepting  the  appli- 
cations of  plaintiff  and  the  said*  John  M. 
Shively  to  purchase  said  tide  lands,  but  raised 
the  price  thereof  to  $20  per  acre,  and  by  a 
like  order  offered  to  sell  the  same  to  said 
applicants  at  said  price,  and  to  convey  the 
same  by  a  deed  to  contain  the  provision  that 
said  tide  land  was  "quitclaimed  without  prej- 
udice to  the  rights  of  any  person,"  which  or- 
ders were  duly  entered  of  record  in  the  min- 
utes of  the  board.  The  plaintiff  accepted  the 
offer,  and  paid  the  full  amount  of  said  pur- 
chase price  to  the  board,  and  took  its  receipt 
therefor,  of  date  January  12,  181)1,  wherein  it 
agreed  to  prepare  the  deeds,  and  forward  the 
same  as  soon  as  possible.  That  on  said  6th 
day  of  January,  1801,  and  prior  thereto,  the 
state  was  the  owner  of  the  Iogal  title  of  said 
land,  except  as  the  same  may  have  been  con- 
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veyed  by  an  act  of  the  state  legislature  passed 
October  11,  1862.  That  thereafter,  on  the 
33th  day  of  January,  1801,  without  previous 
notice  to  the  plaintiff,  the  board  made  an  or- 
der, and  caused  the  same  to  be  entered  in  its 
minutes,  suspending  the  issuance  of  said 
deeds  until  such  time  as  he  should  show  to  the 
board  that  the  lands  so  purchased  were  ac- 
tually tide  lands,  and  that  no  previous  deed 
therefor  had  been  issued  by  the  state  of  Ore- 
gon. That  a  demand  had  been  made  for  the 
issuance  of  said  deeds,  and  by  the  board  re- 
fused. Counsel  for  defendants  make  the 
point  that  the  alternative  writ  does  not  show 
that  plaintiff  has  made  written  application 
for  the  purchase  of  said  lands,  according  to 
law,  nor  does  it  appear  therefrom  that  he  is 
legally  capacitated  as  such  applicant,  under 
the  provisions  of  law  regulating  the  sale  of 
tide  lands.  Section  3600,  Hill's  Ann.  Laws 
Or.,  provides,  among  other  things,  that  all 
applications  to  purchase  any  of  the  lands  of 
this  state  shall  be  accompanied  by  the  affi- 
davit of  the  applicant  taken  before  some  no- 
tary public  or  county  clerk,  to  the  effect  that 
he  Is  18  years  of  age,  is  a  citizen  of  the  United 
States,  or  has  declared  his  intention  to  be- 
come such;  that  he  is  a  citizen  of  this  state; 
that  he  has  not  directly  or  indirectly,  made 
any  previous  purchase  of  lands  from  the 
state  which,  together  with  the  lands  described 
in  the  application,  exceed  320  acres;  that  the 
purchase  is  for  the  actual  use  of  the  applicant, 
and  not  for  the  purpose  of  speculation;  and 
that  no  contract  or  agreement  express  or 
implied,  has  been  made  for  the  sale  or  other 
disposition  of  such  lands  in  case  such  ap- 
plicant is  permitted  to  purchase  the  same. 
The  alternative  writ  recites  that  plaintiff 
made  a  written  application .  "In  the  manner 
prescribed  by  law."  This  is  but  a  conclu- 
sion of  law,  and  not  a  statement  of  facts  from 
which  the  court  can  determine  its  sufficiency. 
The  manner  prescribed  is  that  he  shall  make 
application,  accompanied  by  an  affidavit 
showing  that  he  is  18  years  old,  is  a  citizen 
of  the  United  States,  or  has  declared  his  in- 
tention to  become  such;  that  he  is  a  citizen 
of  the  state,  etc.,  as  pointed  out  by  section 
3600.  These  are  the  facts  without  which  the 
board  is  prohibited  from  acting,  and,  if  they 
existed,  should  have  been  shown  by  appro- 
priate allegations.  And  the  court,  even  if  the 
proceeding  was  otherwise  proper  and  suffi- 
cient wil}  not  compel  the  board  to  act  upon 
any  less  showing.  .  The  alternative  writ  is 
clearly  insufficient  in  this  respect.  Hilde- 
brand  v.  Stewart  41  Cal.  387;  Woods  v.  Saw- 
telle,  46  Cal.  380.  So  far  as  the  court  is  ad- 
vised, he  may  be  neither  a  citizen  of  the 
United  States  nor  of  this  state,  or  may  be  a 
minor  under  the  age  of  18  years,  and  hence 
totally  incapacitated  to  take  the  lands  de- 
scribed by  purchase  from  the  state.  The 
plaintiff  must  show  that  he  is  a  qualified 
claimant  before  he  can  become  a  purchaser 
from  the  state;  that  is.  one  of  the  persons 
entitled  to  the  benefit  of  the  laws  under  which 


Digitized  by 


398 


PACIFIC  REPORTER,  Vol.  89. 


(Or. 


he  claims  the  right  to  purchase.    Page  ▼. 

Hobbs,  27  Cal.  483;  Qulnn  v.  Kenyon,  88 
Cal.  499;  Schlefferly  v.  Tapia  (Cal.)  8  Pac 
878;  Stewart  v.  Altstock,  22  Or.  182,  29  Pac. 
653.  Counsel  for  appellant,  however,  stoutly 
contends  that  a  full  compliance  with  the  laws 
regulating  the  purchase  of  tide  lands  was 
conceded  by  the  board,  and  that,  having  en- 
tered an  order  upon  its  minutes  accepting 
the  application  of  plaintiff,  and  by  a  like  or- 
der offered  to  sell  the  lands  to  him  at  the 
price  fixed,  and  to'  convey  the  same  by  a 
quitclaim  deed,  "without  prejudice  to  the 
rights  of  any  person,"  It  is  estopped  from  de- 
manding the  performance  of  the  conditions 
precedent;  and  further,  that  by  these  acts 
it  had  exercised  its  discretion,  and,  the  ex- 
ecution of  the  deed  being  a  duty  in  its  nature 
merely  ministerial,  It  ought  now  to  be  re- 
quired by  the  court  to  execute  the  same.  But 
this  contention  is  not  tenable,  because  the 
sale  was  Incomplete  until  the  deed  was  made 
and  delivered;  and  hence,  if  the  board  saw  fit 
to  recede  from  its  acts  on  account  of  the  plain- 
tiff not  having  complied  with  some  of  the 
statutory  requirements,  it  is  believed  there 
exists  no  reason  why  it  should  not  exercise 
such  power,  and  withhold  the  deed  until  such 
requirements  were  observed.  The  board  sus- 
pended the  execution  of  the  deeds  until  the 
applicant  should  show  that  the  lands  were 
actually  tide  lands,  and  that  no  previous  deed 
therefor  had  been  Issued  by  the  state.  Such 
an  act  was  undoubtedly  within  its  discre- 
tion, for,  if  the  lands  were  not  tide  lands,  or 
the  state  had  formerly  executed  deeds  to  the 
same  lands,  it  was  the  duty  of  the  board  to 
withhold  the  deeds  required  by  plaintiff.  The 
Inquiry  is  judicial  In  its  nature,  and  one 
which  the  board  had  a  perfect  right  to  make. 
Nor  did  It  waive  the  right  to  make  such  in- 
quiry, or  a  further  Investigation,  by  the  ac- 
ceptance of  plaintiff's  offer,  and  the  entry  of 
an  order  In  its  minutes  directing  the  execu- 
tion of  a  deed.  These  acts  of  the  board  be- 
ln>?  discretionary,  its  directions  and  decisions 
will  not  be  reviewed  by  the  courts.  Corpe 
r.  Brooks.  8  Or.  222.  These  considerations 
sustain  the  conclusions  of  the  court  below, 
and  the  judgment  is  therefore  affirmed. 


(27  Or.  104) 

ASTORIA  EXCH.  CO.  v.  SHIVELT.1 
(Supreme  Court  of  Oregon.    March  4,  1895.) 

Navigable  Waters— Donatio*  Claim — Consti- 
tutional Law. 
A  donation  land  claim  bonnded  by  the 
Colombia  river  includes  no  title  or  right  in  the 
land  below  high-water  mark;  and  the  statutes 
of  Oregon  providing  for  the  sale  of  such  lands 
to  private  parties,  and  giving  the  riparian  pro- 
prietors the  first  right  to  purchase  (Laws  1872, 
p.  129;  Laws  1874,  p.  76),  are  a  constitutional 
and  legal  exercise  by  the  state  of  Oregon  of  its 
dominion  over  the  lands  under  navigable  wa- 
ters. Shively  v.  Bowlby,  14  Sup.  Ot  548,  fol- 
lowed. 

Appeal  from  circuit  court,  Clatsop  county; 
B.  J.  Taylor,  Judge, 

»  For  opinion  on  rehearing,  see  40  Pac.  92. 


Action  by  the  Astoria  Exchange  Company 
against  Charles  W.  Shively  to  determine  ri- 
parian rights.  Judgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

Sidney  Dell,  for  appellant 

PER  CURIAM.  The  facts  of  this  case  are 
similar  in  all  their  controlling  features  to  the 
case  of  Bowlby  v.  Shively,  decided  by  this 
court  June  18,  1892  (22  Or.  410,  30  Pac  154), 
and  affirmed  on  writ  of  error  by  the  supreme 
court  of  the  United  States  (see  Shively  v. 
Bowlby,  14  Sup.  Ct  548).  After  a  most  care- 
ful consideration  of  the  case  at  bar,  we  are 
satisfied  that  all  the  points  and  principles  of 
law  arising  therein  were  Involved  and  ably 
and  exhaustively  considered  In  the  case  of 
Bowlby  v.  Shively,  supra,  and  fully  and  com- 
prehensively settled.  We  must  therefore  re- 
gard the  decision  of  the  latter  cose  as  decisive 
of  this.  The  complaint  herein  was  filed  upon 
the  same  date  as  that  of  Bowlby  v.  Shively, 
and  the  issues,  so  far  as  they  were  concluded, 
were  formulated  about  the  same  time.  The 
Bowlby  Case  was  first  brought  on  for  hear- 
ing as  a  test  case  upon  the  assumption  that 
the  same  conclusion  must  necessarily  be 
reached  In  both  cases,  but  now  It  Is  claimed 
that  this  case  contains  other  points  for  our 
consideration  not  passed  upon  In  that  With 
this  contention  we  are  unable  to  concur.  It 
could  accomplish  no  good  purpose  for  us  at 
this  time  to  reconsider  the  doctrine  of  that 
case,  as  the  reasoning  and  conclusions  reach- 
ed are  in  full  accord  with  the  present  views 
of  the  court.  Hence  the  judgment  of  the  court 
below  Is  affirmed. 


(27  Or.  63) 
STATE  v.-  MALONET  et  at 
(Supreme  Court  of  Oregon.    March  4,  1895.) 
Larcbnt — Instructions. 
On  trial  of  two  persons  for  larceny  ot 
a  horse,  it  appeared  that  defendants  had  pos- 
session of  the  horse  a  couple  of  days  after  he 
was  stolen.    There  was  evidence  of  conflicting 
statements  by  one  of  the  defendants  as  to  how 
he  obtained  the  horse.    Held,  that  it  was  error 
to  charge  that,  if  defendants  -  had  made  con- 
flicting statements  as  to  the  possession  of  the 
animal,  such  fact  might  be  considered  as  tend- 
ing to  show  that  their  possession  was  unlawful. 

Appeal  from  circuit  court,  Wasco  county; 
W.  L.  Bradshaw,  Judge. 

Daniel  Maloney  and  Charles  Snelling  were 
convicted  of  larceny,  and  they  appeal.  Re- 
versed. 

E.  B.  Dufur,  for  appellants.  Geo,  BL 
Chamberlain,  Arty.  Gen.,  for  the  State. 

BEAN,  O.  J.  The  defendants  were  tried 
and  convicted  upon  an  indictment  against 
them  for  the  larceny  of  a  horse,  the  prop- 
erty of  one  Michael  Doyle,  and  from  the 
judgment  thereon  bring  this  appeal.  The 
evidence  tended  to  show  that  the  horse  waa 
stolen  from  the  pasture  of  the  owner,  a  few 
miles  from  The  Dalles,  sometime  between 
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Friday  evening  and  Monday  morning,  and 
wag  found  in  the  possession  of  the  defend- 
ants on  the  following  Wednesday  evening. 
At  the  trial  evidence  on  the  part  of  the  state 
was  given,  showing  that  the  defendant  Ma- 
loney  stated,  in  explanation  of  his  possession 
of  the  property,  that  he  bought  it  and  an- 
other horse  from  an  Indian  on  Monday  morn- 
ing, between  10  and  11  o'clock,  giving  in  ex- 
change therefor  three  ponies  and  ten  dollars 
in  money, — eight  dollars  of  his  own,  and  two 
dollars  borrowed  from  his  codefendant  An 
affidavit  made  by  Maloney  on  his  prelim- 
inary examination  was  also  submitted  in 
evidence,  in  which  it  is  stated  that  he  pur- 
chased the  horse  from  an  Indian,  giving 
three  ponies  and  eight  dollars  in  money 
therefor.  From  this  last  statement  the 
word  "ten,"  as  originally  written,  had  been 
crossed  out,  and  the  word  "eight"  interlined, 
but  the  evidence  was  conflicting  as  to  wheth- 
er the  change  was  made  before  or  after  the 
affidavit  was  filed.  The  state  also  called  one 
Dufur  as  a  witness,  who  testified  that  Ma- 
loney told  him  that  he  made  the  trade  for 
the  horse  about  noon,  or  a  little  after,  on 
Monday,  but  the  witness  was  not  very  cer- 
tain as  to  the  exact  time. 

There  was  no  evidence  whatever  that  the 
defendant  Snelling  had  made  any  state- 
ments, conflicting  or  otherwise,  as  to  how  he 
came  into  possession  of  the  property,  nor 
did  the  evidence  show  any  statements  by  Ma- 
loney other  than  as  detailed  above.  Upon 
this  state  of  the  testimony  the  court  Instruct- 
ed the  jury,  at  the  request  of  the  prosecu- 
tion, that:  "If  you  find  from  the  evidence 
that  the  defendants  have  made  conflicting 
statements  as  to  how  they  came  into  posses- 
sion of  the  animal  In  question,  this  fact  may 
be  considered  by  you  as  tending  to  show 
that  their  possession  was  unlawful."  This 
instruction,  it  seems  to  us.  was  erroneous. 
The  manifest  effect  of  it,  under  the  evidence, 
was  that,  though  the  defendant  Maloney 
had  made  no  .contradictory  statements  as  to 
the  party  from  whom  he  received  the  prop- 
erty, or  as  to  how  he  came  into  possession 
thereof,  yet  if  at  one  time  he  said  he  paid 
therefor  ten  dollars.  In  addition  to  three 
ponies,  and  at  another  time  only  eight  dol- 
lars, and  at  one  time  said  he  made  the  trade 
between  10  and  11  o'clock  in  the  morning, 
and,  at  another  time,  about  noon,  such  state- 
ments would  tend,  as  a  matter  of  law,  to 
show,  not  only  that  his  possession  was  un- 
lawful, but  likewise  the  possession  of  his 
codefendant,  who  had  made  no  statements 
whatever  concerning  the  matter.  False  and 
contradictory  statements  by  a  defendant  in 
explanation  of  his  possession  of  stolen  prop- 
erty- are  competent  evidence  against  him, 
but  the  effect  and  value  thereof,  and  what 
they  tend  to  prove,  is  for  the  Jury,  not  the 
court.  The  competency  of  such  evidence  Is 
one  thing,  and  what  it  shows  or  tends  to 
show  is  another,  and  quite  a  different,  thing. 
The  former  is  a  question  for  the  court,  and 


the  latter  exclusively  for  the  Jury.  In  this 
case  any  contradiction  or  discrepancy  in  the 
various  statements  made  by  Malottey  as  to 
how  he  acquired  possession  of  the  property 
was  competent  evidence  to  be  weighed  by 
the  Jury,  along  with  all  the  other  evidence 
in  the  case,  in  determining  his  guilt  or  in- 
nocence, but  it  was  error  In.  the  court  to 
instruct  them  that  it  tended  to  show  guilt  or 
unlawful  possession.  The  Inference,  if  any, 
to  be  drawn  from  such  evidence,  and  the 
weight  to  be  given  to  it,  was  for  the  Jury; 
and  the  court  could  not,  by  way  of  instruc- 
tion, tell  them  that  any  particular  inference 
was  warranted  from  such  testimony.  False 
or  contradictory  statements  do  not,  as  a  mat- 
ter of  law,  tend  to  show  guilt,  but  the  infer- 
ence or  presumption  to  be  drawn  therefrom 
is  one  of  fact,  for  the  Jury.  Where  the  law 
fixes  the  weight  or  effect  of  evidence,  the 
court  may  declare  it  to  the  Jury;  but  where 
the  guilt  of  the  defendant  is  sought  to  be 
proven,  not  directly  by  the  facts  shown,  but 
by  inferences  therefrom,  the  court  cannot 
select  out  a  particular  item  of  evidence,  and 
instruct  the  Jury  that  it  tends  to  prove  or 
disprove  the  main  fact,  without  invading  the 
province  of  the  jury,  whose  duty  it  Is  to 
give  such  facts  or  circumstances  the  weight 
they  are  entitled  to,  in  the  light  of  all  the 
evidence  in  the  case.  The  instruction  as 
given  was,  we  think,  error,  and  for  this  rea- 
son the  case  must  be  reversed,  and  a  new 
trial  ordered. 

There  are  numerous  other  assignments  of 
error  In  the  record,  but  the  only  one  relied 
on  for  a  reversal  is  the  definition  of  a  "rea- 
sonable doubt,"  which  is  perhaps  subject  to 
some  verbal  criticism.  Whether,  however, 
it  contains  reversible  error,  is  unnecessary  to 
consider,  In  view  of  a  new  trial,  and  what 
was  said  about  the  better  practice  In  such 
cases  In  State  v.  Morey,  25  Or.  255,  257,  35 
Pac.  655,  and  36  Pac.  573.  Judgment  re- 
versed, and  new  trial  ordered. 

(27  Or.  38) 

MENDENHALL  v.  HARRISBURGH  WA- 
TER-POWER.  CO. 

(Supreme  Court  of  Oregon.    March  4,  1895.) 
Pleadings— Ambndment— Injunction. 

1.  The  only  issue  in  a  case  being  the  width 
of  a  tract  subject  to  a  right  of  way,  it  is  not 
an  abube  of  discretion  to  refuse  an  amendment 
as  to  the  name  of  the  person  from  whom  it  was 
obtained. 

2.  One  Is  not  entitled  to  have  his  pleadings 
amended  to  conform  to  the  proof,  where  ob- 
jection was  made  to  the  introduction  of  the 
evidence  for  which  the  amendment  is  desired. 

3.  Injunction  will  lie  to  prevent  the  widen- 
ing of  a  ditch  for  a  water  course  through  plain- 
tiff's land,  and  the  erection  of  a  dam  which 
would  destroy  plaintiff's  ford,  defendant  hav- 
ing no  legal  right  to  do  either. 

Appeal  from  circuit  court,  Linn  county; 
George  H.  Burnett,  Judge. 
Suit  by  Ella  H.  Mendenhall  against  the 
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Harrlsburgh  Water-Power  Company.  Decree 
for  plaintiff.  Defendant  appeals.  Affirmed. 

This  Is  a  suit  to  enjoin  the  defendant  from 
Inking  possession  of  land  belonging  to  the 
plaintiff  and  cutting  timber  and  enlarging  a 
ditch  thereon,  without  first  having  it  con- 
demned for  that  purpose.  The  facts  show: 
That  one  JasoT.  S.  Clark,  in  1852  and  the  year 
following,  bvS.t  a  dam  In  a  branch  of  the 
Willamette  r»fer,  and  dug  a  ditch  therefrom 
across  the  Vnds  now  owned  by  the  plaintiff, 
and  conr>rced  water  therein  to  operate  his 
mill,  and  on  October  12,  1857,  conveyed  said 
promise*  to  one  John  A.  Kendall  by  a  deed 
cor.t/vlnJug  the  following  reservation:  "The 
said  Ciark  reserves  the  right  of  one  rod  In 
width,  where  his  mill  race  Is  now  dug,  run- 
ning through  said  tract  of  land,  forever,  in 
his  own  title,  with  all  the  appurtenances." 
That  the  legal  title  to  said  premises  so  con- 
veyed to  Kendall  has,  by  mesne  conveyances, 
become  vested  in  the  plaintiff,  and  the  ease- 
ment so  reserved  in  one  W.  S.  Ladd,  under 
whom  the  defendant  obtained  possession. 
That  the  defendant  commenced  the  construc- 
tion of  a  new  dam  across  said  branch  of  the 
river,  of  about  250  feet  below  the  site  of  the 
old  one,  placing  the  north  end  of  It  upon  the 
plaintiff's  land,  and  the  south  end  upon  that 
of  her  husband,  which,  if  completed,  will 
destroy  a  ford  used  by  the  plaintiff  and  her 
husband  in  crossing  to  and  from  their  respec- 
tive lands.  That,  the  ditch  having  become 
shallow  and  much  widened,  the  defendant 
set  stakes  along  its  banks,  intending  to  widen 
'it  to  30  feet,  and  throw  the  dirt  therefrom 
upon  the  adjacent  land,  and  had  entered 
thereon,  and  cut  down  and  burned  some  small 
timber  and  brush  which  grew  along  the  banks 
of  the  ditch.  The  plaintiff  alleges  that  the 
defendant  is  a  corporation  organized  with 
the  object,  among  others,  of  digging  a  canal 
from  a  branch  of  the  Willamette  river,  and 
conducting  water  therefrom  for  the  use  of 
the  citizens  of  Harrlsburgh,  1n  Linn  county; 
that  it  had  a  right  of  way  across  her  land, 
and  the  right  to  the  use  of  a  ditch  thereon- 
of  the  width  of  from  12  to  15  feet,  and  no 
more;  that  the  defendant,  without  having 
obtained  her  license  or  consent,  and  without 
paying  for  the  land,  or  having  It  condemned, 
entered  upon  her  premises,  commenced  build- 
ing a  dam  partly  thereon,  cut  valuable  timber 
therefrom,  and  intended  to,  and  would,  unless 
restrained,  widen  the  ditch  to  30  feet.— and 
prays  for  a  decree  perpetually  enjoining  it 
from  erecting  or  maintaining  said  dam,  or 
otherwise  trespassing  upon  her  land.  The 
defendant,  after  denying  the  material  allega- 
tions of  the  complaint,  except  the  existence 
of  the  ditch,  for  a  separate  defense,  alleges 
that  one  W.  M.  Ladd  was  the  owner  of  a  right 
of  way  and  ditch  thereon  from  15  to  20  feet 
in  width,  which  he  leased  to  defendant,  and 
licensed  it  to  enter  upon  and  construct  a 
canal  for  the  purposes  indicated  in  its  char- 
ter, and  that  its  acts,  of  which  the  plaintiff 
complains,  consisted  la  deepening  the  canal 


within  the  Bmlts  of  the  right  of  way.  i 
reply  having  put  In  issue  the  allegations  < 
new  matter  contained  in  the  answer,  tl 
cause  was  referred  to  J.  C.  Powell,  Esq.,  wh 
took  and  reported  the  evidence,  with  his  fine 
ings  of  fact  and  law  thereon.  After  the  di 
fendant's  evidence  had  been  taken.  It  aske 
leave,  by  its  counsel,  to  file  an  amended  ai 
swer,  based  upon  the  aflldavit  of  one  of  i< 
attorneys,  which  showed  that  he  suppose* 
and  so  alleged,  that  W.  M.  Ladd  was  tl 
owner  of  the  ditch  and  right  of  way,  and  di 
not  know  that  W.  S.  -Ladd  was  the  ownt 
until  the  contract  entered  into  between  hh 
and  the  defendant  was  offered  In  evidence 
that  It  also  appeared  from  said  affidavit  tht 
the  defendant  and  those  under  whom  ! 
claims  title  had  for  many  years  exercise 
the  right  of  going  upon  plaintiff's  premises  t 
repair  the  ditch,  and  that  he  believed  It  wa 
material  and  necessary  to  a  proper  defens 
that  the  answer  should  be  amended  so  as  t 
make  the  allegations  conform  to  the  evldeno 
The  defendant  tendered  with  said  aflldavi 
an  amended  answer  alleging  that  W.  S.  Lad 
became  the  owner  of  certain  mill  property,  t 
which  said  ditch  and  right  of  way  were  aj 
purtenant,  but  that  the  deed  therefor  ha 
been  executed  to  one  W.  M.  Ladd,  who  too 
the  title  thereto  in  trust  for  W.  S.  Ladd,  frot 
whom  It  secured  the  right  to  enter  upon  sai 
premises  and  appurtenances  thereto  to  re  pa: 
the  dam  and  ditch;  that  the  ditch  was  frw 
15  to  30  feet  in  width,  and  the  excavatio 
complained  of  was  confined  to  deepening  ! 
within  the  limits  of  the  right  of  way;  tha 
Ladd  and  his  grantors  had  been  in  the  opei 
notorious,  and  adverse  possession  of  sai 
right  of  way  for  more  than  40  years,  and 
prescriptive  right  had  thereby  been  acquire 
to  enter  upon  plaintiff's  premises  to  repa! 
the  ditch;  that  the  defendant  has.  with  plaii 
tiff's  knowledge,  expended  large  sums  < 
money  In  constructing  the  canal  over  moi 
of  plaintiff's  land,  and  In  building  the  dan 
without  any  objection  upon  her  part  unt 
the  commencement  of  this  suit;  that  defen< 
ant  is  solvent,  and  able  and  willing  to  pa 
plaintiff  any  damage  which  she  may  sustai 
by  reason  of  the  matters  alleged  in  her  con 
plaint.  The  motion  for  leave  to  file  tl 
amended  answer  having  been  denied,  the  re 
eree  found  for  the  plaintiff  upon  all  the  Issue 
except  that  the  right  of  way  was  16%  feet  I 
width,  the  use  of  which  could  not  be  enjoye 
without  the  right  of  defendant  to  enter  upo 
plaintiff's  land  15  feet  outside  of  the  right  < 
way  for  the  purpose  of  making  necessar 
repairs,  and,  as  conclusions  of  law  therefron 
found  that  plaintiff  was  entitled  to  an  it 
junction  perpetually  restraining  the  defen< 
ant  from  widening  the  ditch  beyond  16%  fee 
from  trespassing  upon  or  destroying  any  tin 
ber  upon  plaintiff's  land,  or  throwing  an 
earth  or  other  material  thereon,  except  alon 
said  ditch,  and  within  15  feet  of  the  bank 
thereof,  on  either  side,  and  from  building  c 
maintaining  the  dam  at  any  other  place  tha 
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the  old  site.  The  court  modified  the  findings 
of  the  referee  by  excluding  the  defendant's 
right  of  entry  upon  plaintiff's  land  outside  of 
the  16%  feet  right  of  way,  and  rendered  a 
decree  in  accordance  with  the  amended  find- 
ings, from  which  the  defendant  appeals. 

Geo.  E.  Chamberlain,  for  appellant  D.  R 
N.  Blackburn,  for  respondent. 

MOORE,  J.  (after  stating  the  facts).  It  Is 
contended  that  the  court,  by  refusing  to 
allow  the  defendant  to  file  its  amended  an- 
swer, abused  its  discretion.  The  plaintiff 
alleged  in  her  complaint  that  the  defendant 
had  a  right  of  way  across  her  lands,  and  the 
use  of  the  ditch  thereon,  which  was  admit- 
ted in  the  answer.  The  only  issue  upon 
the  question  was  as  to  the  width  of  the 
tract  subject  to  the  right,  and  hence  it  was 
immaterial  from  whom  the  defendant  obtain- 
ed it  The  transcript  shows  that  objection 
was  made  to  the  introduction  of  evidence 
tending  to  show  an  adverse  user  outside  of 
the  reserved  right  of  way,  or  an  estoppel  by 
the  plaintiff's  seeming  acquiescence  in  the 
construction  of  the  dam  or  excavation  of  the 
ditch.  "When,"  says  Lord,  J.,  in  Cook  v. 
Croisan,  25  Or.  475,  36  Pac.  532,  "the  par- 
ties proceed  with  a  trial,  and  evidence  is 
received,  without  objection,  supporting  mate- 
rial matters,  which  are  not  set  out  in  the 
pleadings,  the  court  may  permit  the  plead- 
ings to  be  amended  to  conform  with  the 
proofs."  The  right  to  amend  a  pleading  so 
as  to  make  It  conform  to  the  proof  proceeds 
upon  the  theory  that  it  presented  the  issues 
sought  to  be  established  by  the  evidence  in- 
troduced and  admitted  without  objection, 
but  that  some  material  allegation  had  been 
inadvertently  omitted  therefrom.  In  such 
cases  It  is  the  duty  of  the  court,  after  the 
evidence  upon  the  supposed  issue  has  been 
introduced  without  objection,  to  permit  the 
amendment;  but,  when  objection  has  been 
made  to  its  introduction,  the  court  has  no 
authority  to  allow  such  an  amendment,  as 
this  would  have  a  tendency  to  invert  the  or- 
derly mode  of  trial  prescribed  by  statute, 
and  lead  to  the  practice  of  settling  issues 
after,  Instead  of  before,  trial,  thereby  re- 
turning to  primitive  methods.  The  plaintiff 
having  made  objection  to  the  introduction  of 
this  evidence,  there  was  no  abuse  of  discre- 
tion in  denying  leave  to  the  defendant  to  file 
its  amended  answer. 

It  Is  contended  that  equity  will  not  relieve 
against  a  trespass  when  the  injury  is  not 
Irreparable,  but  susceptible  of  pecuniary 
compensation.  "The  practice,"  says  Lord, 
J.,  in  Smith  v.  Gardner,  12  Or.  221,  6  Pac 
771,  "of  granting  injunctions  La  cases  of 
trespass,  is  of  comparatively  modern  ori- 
gin, and  is  a  Jurisdiction  sparingly  indulged, 
and  only  upon  a  state  of  facts  which  show 
that  the  injury  would  be  irreparable,  and  the 
remedy  at  law  inadequate  to  redress  the 
wrong  or  injury  complained  of.  When  the 
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nature  of  the  trespass  is  such  as  must  neces- 
sarily lead  to  oppressive  litigation  or  a  multi- 
plicity of  suits,  or  the  injury  goes  to  the  de- 
struction of  the  estate,  In  the  character  In 
which  it  is  enjoyed,  or  the  trespass  cannot 
be  adequately  compensated  In  damages,  and 
the  remedy  at  law  is  plainly  inadequate,  a 
court  of  equity,  in  such  or  like  cases,  is  au- 
thorized to  lntei*fere  and  grant  relief  by  In- 
junction." In  the  case  at  bar  the  evidence 
shows  that  the  defendant  threatened  to  wid- 
en the  ditch  beyond  the  limits  of  its  right  of 
way,,  and  throw  the  material  taken  there- 
from upon  plaintiff's  land;  to  construct  and 
maintain  a  dam,  the  backwater  from  which 
would  destroy  the  ford  used  by  the  plaintiff 
and  her  husband;  and  to  cut  and  destroy 
timber  growing  along  the  banks  of  the  ditch, 
outside  of  the  right  Qf  way.  The  injury  com- 
plained of  is  more  than  a  mere  trespass,  and 
goes  to  the  destruction  of  plaintiff's  estate. 
If  the  defendant  could  widen  its  ditch,  and 
encroach  upon  and  excavate  the  plaintiff's 
land,  without  having  it  condemned,  then  the 
limits  of  its  right  would  be  bounded,  not  by 
its  necessity,  but  by  its  desires,  and  finan- 
cial ability  to  accomplish  them.  Ever  since 
the  feudal  ages,  the  title  to  and  possession  of 
real  property  has  been  considered  a  valuable 
right  and  courts  of  equity,  since  their  or- 
ganization, have  used  their  power  to  pro- 
tect this  right  and,  by  injunction,  have  pre- 
vented encroachments  upon  such  property 
which  tend  to  diminish  the  owner's  estate 
therein.  Commenting  upon  a  similar  con- 
tention in  the  case  of  Railway  Co.  v.  Por- 
ter, 72  Iowa,  426,  34  N.  W.  286,  Rothrock, 
J.,  said:  "It  is  further  claimed  that  Injunc- 
tion is  not  the  proper  remedy;  that  the  ac- 
tion should  have  been  at  law,  for  damages. 
We  do  not  think  this  position  is  well  taken. 
There  can  be  no  doubt  that  equity  will  enjoin 
encroachments  upon  land  by  making  exca- 
vations, erecting  permanent  buildings,  and 
the  like."  The  threatened  destruction  of  the 
ford  by  the  erection  of  the  new  dam  would 
be  an  injury  to  a  private  easement  appur- 
tenant to  plaintiff's  land,  which  equity  will 
enjoin.  Washb.  Easem.  670.  The  Injury 
complained  of  having  threatened  the  destruc- 
tion of  plaintiff's  estate  and  private  ease- 
ment, and  the  defendant  not  bavlug  shown 
any  legal  right  to  widen  the  ditch  beyond 
16%  feet,  or  to  erect  the  dam,  exoup*  upon 
the  old  site,  It  follows  that  the  decree  must 
be  afhrmeu,  and  it  Is  so  ordered. 

WOLVERTON,  J.,  having  been  engaged  in 
this  case  in  the  court  below,  took  no  part  in 
the  trial  here. 

(27  Or.  45) 

MARX  et  al.  v.  LA  ROCQUE  et  al 
(Supreme  Court  of  Oregon.    March  4,  1895.) 
Partition— Who  mat  Maintain.  ' 
The  grantee  in  a  deed  of  an  undivided  in- 
terest in  lands,  intended  as  a  mortgage,  cannot 
maintain  partition. 
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Appeal  from  circuit  court,  Marlon  county; 
George  H.  Burnett,  Judge. 

Action  of  partition  by  D.  Marx  and  A  C. 
Jorgensen  against  A.  E.  La  Rocque,  M.  H. 
Gilbertson,  and  the  State  Insurance  Com- 
pany. From  a  judgment  dismissing  the  ac- 
tion, plaintiffs  appeal.  Affirmed. 

J.  M.  Gearin,  for  appellants.  W.  M.  Kai- 
ser, for  respondents. 

BEAN,  C.  J.  This  Is  a  suit  for  partition 
of  real  property.  The  complaint  Is  In  the 
usual  form,  setting  forth  the  Interests  of  the 
respective  parties  in  the  land  sought  to  be 
partitioned  as  claimed  by  the  plaintiffs,  and 
averring  that  they  and  the  defendants  are 
the  owners  and  In  possession  thereof  as  ten- 
ants in  common.  The  answer  denies  the  al- 
legations of  the  complaint,  and  affirmatively 
alleges  that  the  defendant  Gilbertson  is  the 
owner  in  fee,  and  in  the  open  and  exclusive 
possession,  of  50  acres  of  the  land  described 
In  the  complaint,  and  that  the  defendant  La 
Rocque  is  the  owner  in  fee,  and  in  the  open, 
notorious,  and  exclusive  possession,  of  the 
remainder.  The  reply  put  In  issue  the  alle- 
gations of  the  answer,  and,  upon  the  issues 
thus  joined,  the  cause  was  tried,  resulting 
in  a  decree  dismissing  the  suit,  from  which 
plaintiffs  appeal. 

The  facts,  briefly,  are:  That  on,  March  20, 
1883,  one  George  C.  La  Rocque  was  the  own- 
er of  an  undivided  one-twentieth  interest 
in  the  real  property  sought  to  be  partitioned, 
and,  being  indebted  to  one  F.  B.  Ilarrington, 
conveyed  such  Interest  to  him  by  deed  abso- 
lute in  form,  but  intended  as  a  mortgage,  to 
secure  said  indebtedness,  as  the  evidence,  In 
our  opinion,  abundantly  shows.  Afterwards 
La  Rocque  confessed  Judgment  in  favor  of 
Harrington  on  the  indebtedness  secured  by 
the  deed,  or  a  portion  thereof;  and  Harring- 
ton subsequently  assigned  the  judgment, 
and  conveyed  the  land  In  question  to  the 
plaintiffs,  by  a  deed  absolute  in  form,  to  se- 
cure his  indebtedness  to  them.  Two  or  three 
years  afterwards  La  Rocque  paid  the  Har- 
rington judgment  in  full  to  plaintiffs,  and 
the  same  was  satisfied  of  record;  and  on  the 
25th  day  of  August,  1886,  he,  the  said  George 
C.  La  Rocque,  sold  and  conveyed  the  prem- 
ises in  question  to  the  defendant  Alphonso 
La  Rocque,  who  immediately  entered  into 
possession.  Whether  the  judgment  against 
La  Rocque  in  favor  of  Harrington  included 
all  the  indebtedness  intended  to  be  secured 
by  the  deed  of  March  20,  1883,  is  a  disputed 
question  In  the  case,  but,  as  we  understand 
the  law,  its  consideration  is  immaterial  at 
this  time. 

It  is  conceded  that  plaintiffs  have  no  title 
in  the  premises  sought  to  be  partitioned,  un- 
less they  acquired  it  under  the  deed  from 
Harrington,  which  is  admitted  by  all  parties 
to  have  been  Intended  as  a  mortgage.  The 
principal  question,  then,  remaining  for  con- 
sideration, is  whether  a  grantee  in  such  a 


deed  can  maintain  a  suit  for  partition,  and 
this,  we  think,  must  be  answered  In  the 
negative.  The  statute  (regulating  the  par- 
tition of  real  property)  applicable  to  this 
case  provides  that  when  several  persons  hold 
and  are  In  possession  of  real  property  as 
tenants  In  common,  in  which  one  or  more 
have  an  estate  of  Inheritance  or  for  life  or 
years,  any  one  or  more  of  them  may  main- 
tain a  suit  for  partition.  Hill's  Ann.  Laws, 
§  423.  It  Is  necessary,  therefore,  that  plain- 
tiffs show  both  a  legal  estate  In  and  posses- 
sion of  the  premises  sought  to  be  partitioned; 
and  It  is  the  settled  law  of  this  state  that  a 
deed,  though  absolute  In  form,  if  Intended 
by  the  parties  as  a  security  for  a  debt,  is  to 
be  treated  as  a  mortgage,  as  much  so  as  If 
it  contained  a  condition  that  the  estate 
should  revert  to  the  grantor  upon  payment 
of  the  debt,  and  that  it  vests  no  title  or 
right  to  the  possession  in  the  grantee,  but 
simply  creates  a  lien  or  incumbrance  on  the 
land.  Anderson  v.  Baxter,  4  Or.  105;  Hur- 
ford  v.  Harned,  6  Or.  363;  Sell  wood  v.  Gray, 

11  Or.  534,  5  Pac.  196;  Thompson  v.  Mar- 
shall, 21  Or.  171,  27  Pac  957;  Adair  v. 
Adair,  22  Or.  115,  29  Pac.  193.  In  such  case 
the  court  looks  beyond  the  terms  of  the  In- 
strument to  the  real  transaction,  and,  when 
that  is  shown,  will  give  effect  to  the  contract 
of  the  parties;  and,  whatever  may  be  the 
form  of  the  instrument,  if  it  was  executed 
as  security  for  a  debt  It  will  be  treated  mere- 
ly as  a  mortgage,  and  the  title  and  right  to 
possession  will  remain  in  the  mortgagor  until 
foreclosure  and  sale.  Odell  v.  Montross,  68 
N.  Y.  499;  Shattuck  v.  Bascom,  105  N.  Y.  39. 

12  N.  E.  283;  Barry  v.  Insurance  Co.,  110  N. 
Y.  1,  17  N.  E.  405.  From  this  it  necessarily 
follows  that  plaintiffs  have  no  legal  estate  in 
or  right  to  the  possession  of  the  land  sought 
to  be  partitioned,  and  cannot  maintain  a  suit 
for  that  purpose.  The  alleged  transfer  of 
Harrington  to  Freeland,  and  of  Freeland  to 
the  plaintiffs,  of  any  interest  in  the  premises 
which  might  have  remained  In  Harrington 
after  the  execution  of  the  deed  by  him,  was 
wholly  ineffectual  to  transfer  title — First, 
because  Harrington  had  no  title  which  he 
could  convey;  and,  second,  if  he  had,  it 
could  not  be  conveyed  by  parol.  Peugh  y. 
Davis,  96  U.  S.  332;  Marshall  v.  Williams, 
21  Or.  268,  28  Pac.  137. 

It  was  urged  that,  in  case  the  court  should 
reach  the  conclusion  that  plaintiffs  did  not 
have  such  a  title  to  the  property  as  would 
enable  them  to  maintain  this  suit,  the  court 
should,  nevertheless,  retain  the  cause  and 
enforce  plaintiffs'  lien  upon  the  property  If 
it  should  be  of  the  opinion  that  the  debt  to 
secure  which  the  property  was  conveyed  had 
not  been  fully  paid.  A  sufficient  answer  to 
this  position  is  found  in  the  fact  that  the 
complaint  contains  no  allegations  upon  which 
such  a  proceeding  could  be  based.  It  Is  In 
the  form  used  in  partition  suits,  and  alleges 
that  plaintiffs  are  the  owners  and  in  pos- 
session of  the  property,  and  that  Is  the  only 
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question  presented  for  decision;  and,  hav- 
ing reached  the  conclusion  that  they  are  not 
the  owners  or  entitled  to  the  possession  of 
the  property  described  in  the  complaint,  we 
have  no  alternative  but  to  affirm  the  judg- 
ment. 

<*7  Or.  663) 

VULCAN  IRON  WORKS  v.  EDWARDS. 
(Supreme  Court  of  Oregon.   March  4,  1895.) 
Execution— Claims  of  Third  Pkrsons-tJdby 
Trial— Concusivkness. 

1.  Under  Hill's  Code.  §  286,  providing  that 
when  a  third  person  shall  claim  property  seized 
in  execution,  and  give  the  sheriff  written  notice 
thereof,  the  sheriff  may  summon  a  jury  to  try 
the  claim,  and  notify  the  execution  plaintiff  of 
the  trial,  a  claimant  "who  gives  the  sheriff  a 
written  notice  of  his  claim  to  property  so  seized 
thereby  authorizes  him  to  have  the  claim  tried 
by  jury. 

2.  When  a  claimant  of  property  seized  in 
execution  notifies  the  sheriff,  in  writing,  of  his 
claim,  as  prescribed  by  Hill  s  Code.  §  280,  and 
the  sheriff  calls  a  jury  and  tries  the  claim,  as 
authorized  by  sections  286  and  287,  the  ver- 
dict, if  against  the  claimant,  precludes  his  fur- 
ther action  against  the  sheriff,  though  he  takes 
no  part  in  the  trial. 

3.  Where  a  claimant  of  property  seized  in 
execution  notifies  the  sheriff,  in  writing  of  his 
claim,  as  prescribed  by  Hill's  Code.  §  286,  and 
the  sheriff  calls  a  jury  to  try  the  claim,  as  au- 
thorized by  said  section,  by  notifying  the  sher- 
iff, before  the  trial,  not  to  proceed  therewith, 
or  by  replevying  the  property,  the  claimant 
does  not  preclude  the  sheriff  to  try  the  claim. 

4.  The  fact  that  a  claimant  of  property 
seized  in  execution,  after  notifying  the  sheriff, 
in  writing,  of  his  claim,  withdraws  the  same,  as 
authorized  by  Hill's  Code,  §  288,  before  a  trial 
to  test  it  is  had,  does  not  estop  him  to  pursue 
any  other  remedy  with  reference  to  the  proper- 
ty, ajrainst  the  sheriff  or  any  other,  before  the 
execution  sale. 

On  rehearing.  For  former  opinion,  see  36 
Pac.  22. 

Wirt  Minor,  for  appellant  T.  B.  Handley, 
for  respondent. 

WOLVKRTON,  J.  The  construction  of  sec- 
tions 286  and  287  of  Hill's  Code  of  Oregon  is 
involved  in  this  controversy.  These  sections 
read  as  follows: 

'"Sec.  286.  Wheu  personal  property  shall  be 
seized  by  virtue  of  any  execution,  and  any 
person  other  than  the  defendant  shall  claim 
such  property,  or  any  part  thereof,  and  shall 
give  notice  thereof  in  writing,  the  sheriff 
may  summon  from  his  county  six  persons, 
qualified  as  jurors  as  between  the  parties, 
to  try  the  validity  of  the  claim,  giving  five 
days'  notice  of  the  time  and  place  of  the 
trial  to  the  plaintiff  in  the  execution  or  his 
attorney. 

"Sec.  287.  The  sheriff,  at  the  request  of 
either  party,  shall  subpoena  witnesses,  and 
compel  them  to  attend  and  give  testimony, 
and  he  shall  administer  the  necessary  oaths 
to  the  jurors  aud  witnesses.  On  the  trial 
the  defendant  and  the  claimant  may  be  ex- 
amined by  the  plaintiff  as  witnesses,  and  the 
verdict  of  such  jury  being  rendered  in  writ- 
ing, and  signed  by  the  foreman,  shall  be  a  full 
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Indemnity  to  the  sheriff  proceeding  In  ac- 
cordance therewith,  but  shall  not  preclude 
the  claimant  from  maintaining  an  action  at 
law  for  the  recovery  of  the  possession  of  such 
property,  or  for  damages  for  taking  the 
same." 

This  court  has  already  decided  in  Remdall 
v.  Swackhamer,  8  Or.  502,  and  again  in  Lum- 
bering Co.  v.  Hall,  9  Or.  93,  that  the  verdict 
of  a  sheriffs  jury,  obtained  in  pursuance  of 
the  provisions  of  said  sections,  operated  as 
a  full  Indemnity  to  the  sheriff;  the  court 
holding  that  the  manifest  object  of  the  stat- 
ute, In  such  case,  was  the  protection  of  the 
officer  against  the  claimant  after  a  determi- 
nation adverse  to  his  claim  of  property. 
Thus  far  there  is,  and  can  be,  no  contention, 
as  the  cases  cited  are  decisive.  But  a  fur- 
ther construction  of  these  sections  is  requir- 
ed, under  the  facts  peculiar  to  the  present 
case.  There  is  no  question  but  that  the  prop- 
erty was  claimed  by  the  plaintiff  herein  from 
the  sheriff  after  his  levy  of  the  execution  in 
the  case  of  Smith  v.  Williams;  but  plaintiff 
contends  that  such  claim  did  not  authorize 
the  sheriff  to  summon  a  jury  to  try  the 
rights  of  property,  as  between  the  claimant, 
the  plaintiff  herein,  and  the  plaintiff  in  the 
writ,  and  that,  even  if  it  did  invest  him  with 
such  authority,  the  notice  served  upon  him 
by  plaintiff,  to  the  effect  that  it  did  not  desire 
a  trial  by  a  sheriff's  jury,  and  would  not  be 
bound  by  the  result  thereof,  and  the  com- 
mencement of  the  present  action  prior  to  the 
consummation  of  such  trial,  was  an  abroga- 
tion of  the  authority  so  conferred.  Plaintiff 
further  contends  that  it  had  a  right  to  ter- 
minate the  trial  by  sheriff's  Jury  in  this  man- 
ner, and  thereby  preserve  its  right  of  action 
against  the  sheriff  for  this  property  by  re- 
plevin, or  other  adequate  action.  The  basis 
of  such  contention  is  that  the  foregoing  sec- 
tions of  our  statute  are  the  outgrowth  of  the 
earlier  Ohio  statutes,  and  that,  having  adopt- 
ed the  laws  of  that  state,  the  known,  settled 
construction  thereof  by  Its  courts  will  be 
adopted  by  this  court.  We  will  first  examine 
the  statutes  of  Ohio  referred  to,  in  compari- 
son with  our  own,  and  then  the  decisions  of 
that  state  touching  the  construction  of  said 
statutes,  and  determine  their  applicability  to 
the  present  status  of  our  laws. 

The  Ohio  statute  on  the  subject  is  com- 
prised in  sections  426,  427,  and  428  of  the 
Codo,  which  direct,  in  substance,  that  If  the 
officer,  by  virtue  of  a  writ  of  execution,  shall 
levy  the  same  on  any  goods  and  chattels 
claimed  by  any  person  other  than  the  de- 
fendant, it  shall  be  the  duty  of  said  officer 
forthwith  to  give  notice  in  writing  to  some 
justice  of  the  peace  of  the  county,  in  which 
'shall  be  set  forth  the  names  of  the  plaintiff 
and  defendant,  together  with  the  name  of 
the  claimant,  and  at  the  same  time  to  fur- 
nish the  justice  with  a  schedule  of  the  prop- 
erty claimed.  If  is  made  the  duty  of  the 
justice,  on  receipt  of  such  notice  and  sched- 
ule, Immediately  to  enter  the  same  in  his 
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docket,  and  Issue  a  writ  of  summons  to  five 
disinterested  men,  having  the  qualifications 
of  electors,  requiring  them  to  appear  before 
him,  at  the  time  and  place  named  in  the 
writ,  to  serve  as  a  Jury  in  the  trial  of  the 
claimant's  right  to  the  property  in  contro- 
versy; and  the  time  fixed  for  the  trial  must 
not  be  more  than  three  days  after  the  date 
of  the  writ  It  is  made  the  duty  of  the 
claimant  to  give  two  days'  notice,  in  writing, 
to  the  plaintiff  or  other  party  for  whose 
benefit  the  execution  was  issued  and  levied, 
of  the  time  and  place  of  trial;  and  he  is 
required  to  prove,  to  the  satisfaction  of  the 
justice,  that  such  notice  was  given.  If  the 
Jury  find  that  the  right  of  property  is  in  the 
claimant,  they  shall  find  the  value  thereof, 
and  the  justice  shall  thereupon  render  Judg- 
ment for  the  claimant  for  his  costs,  and  that 
he  have  restitution  of  the  goods.  But,  if 
the  right  of  said  goods  is  found  not  to  be  in 
the  claimant,  the  Justice  is  required  to  ren- 
der judgment  in  favor  of  the  party  for  whose 
benefit  the  execution  Issued,  and  against  the 
claimant  for  costs,  and  award  execution. 
Such  Judgment  for  the  claimant  Is  declared 
to  be  a  Justification  of  the  officer  in  returning 
"No  goods"  to  the  writ  of  execution,  unless 
within  three  days  after  such  trial  the  plain- 
tiff in  the  execution  shall  tender  to  the 
sheriff  an  undertaking,  with  good  and  suffi- 
cient sureties,  payable  to  the  claimant,  in 
double  the  value  of  the  property  as  assessed 
by  the  jury,  to  the  effect  that  he  will  pay 
all  the  damages  sustained  by  reason  of  the 
detention  or  sale  of  such  property,  in  which 
case  the  officer  having  the  execution  is  re- 
quired to  deliver  such  undertaking  to  the 
claimant,  and  proceed  to  sell  such  property 
as  if  no  such  trial  of  the  right  of  property 
had  taken  place,  and  shall  not  be  liable  to 
the  claimant  therefor.  Proceedings  under 
attachment  were  to  the  same  effect  The 
court,  in  Jones  v.  Carr,  16  Ohio  St.  423,  gives 
a  synopsis  of  these  provisions,  and,  comment- 
ing thereon,  say  that:  "The  result  of  a  trial 
of  the  claimant's  right  to  the  property  lev- 
led  on  In  execution,  whatever  be  the  finding 
of  the  Jury  and  the  judgment  of  the  justice, 
is  or  may  be  to  conclude  the  claimant  from 
all  right  of  redress  against  the  officer  mak- 
ing the  levy;  for,  if  the  finding  of  the  jury 
be  against  the  claimant,  then,  as  was  held 
under  a  similar  statute  of  1831.  in  Patty  v. 
Mansfield.  8  Ohio,  360,  he  cannot  afterwards 
maintain  an  action  against  the  officer.  If 
the  verdict  of  the  jury  be  in  favor  of  the 
claimant,  then  the  plaintiff  In  execution  may 
tender  the  undertaking  provided  for  by  the 
statute,  and  require  the  sale  to  proceed,  and 
the  officer  is  not  liable  to  the  claimant  there- 
for. Such  are  the  plain  terms  of  the  stat- 
ute, and  so  it  was  held  in  Ralston  v.  Oursler, 

12  Ohio  St.  105.".  Sections  0,  10,  11,  12,  and 

13  of  "An  act  subjecting  teal  and  personal 
estate  to  execution"  (Laws  Or.  1840,  pp.  207, 
208)  are,  in  substance,  that  when  a  person 
other  than  the  defendant  shall  present  a 


claim  in  writing  to  the  officer  holding  such 
execution,  setting  forth  that  such  person  is 
the  owner  of,  and  has  a  just  claim  tq,  any 
personal  property  levied  upon  by  such  officer 
by  virtue  of  such  execution,  specifying  the 
articles  or  items  of  property  so  alleged  to  be 
owned  and  claimed,  It  shall  be  the  duty  of 
such  officer  to  file  the  said  claim,  without 
delay,  in  the  office  of  some  justice  of  the 
peace  in  the  proper  county;  and  the  said 
justice  shall  thereupon  proceed  to  docket  the 
cause,  making  the  claimant  the  plaintiff, 
and  the  execution  plaintiff  the  defendant 
and  fix  a  day  of  trial,  within  five  days  there- 
after, of  which  the  parties  Interested,  their 
agents  or  attorneys  shall  have  three  days' 
notice,  unless  the  same  be  waived,  and  a 
speedier  trial  agreed  to  by  the  said  parties, 
and  further  proceedings  on  said  execution 
shall  be  suspended  until  such  claim  shall 
be  abated,  or  a  final  decision  thereon  had. 
Change  of  venue  and  continuances  may  be 
had,  new  trials  awarded,  judgments  and  ex- 
ecutions and  other  proceedings  had,  as  in 
other  civil  causes  before  justices.  The  Jus- 
tice shall  try  the  cause,  unless  either  party 
shall  request  a  jury.  In  such  case  the  trial 
shall  proceed  before  the  jury.  If  the  judg- 
ment is  in  favor  of  the  .claimant  the  prop- 
erty in  dispute  shall  be  delivered  to  him, ' 
and  the  execution  plaintiff  shall  pay  the 
costs.  If  the  judgment  is  against  the  claim- 
ant be  shall  pay  the  costs,  and  the  judg- 
ment shall  justify  the  officer  in  selling  the 
property.  An  appeal  may  be  taken  from  the 
judgment  of  the  justice,  in  any  such  case, 
within  10  days  from  the  rendition  thereof, 
and  not  thereafter,  under  the  same  rules 
and  provisions  that  may  obtain  in  other 
cases  before  justices  of  the  peace.  Section 
15,  among  other  things,  provides  that  "per- 
sonal property  taken  by  virtue  of  a  writ  of 
attachment'  may  be  claimed,  and  such  fur- 
ther proceedings  thereon  had  as  is  herein 
provided  In  cases  of  personal  property  taken 
In  execution."  At  this  time  there  were  no 
statutes  of  the  territory  allowing  and  regu- 
lating attachments.  In  February,  1851,  such 
an  act  was  passed  and  became  a  law.  By 
sections  7  and  8  thereof,  It  was  provided 
that  if  the  officer,  by  virtue  of  any  such 
writ  of  attachment  shall  attach  any  goods 
or  chattels  claimed  by  any  person  other 
than  the  defendant  it  shall  be  the  duty  of 
said  officer  forthwith  to  give  notice  in  writ- 
ing to  some  Justice  of  the  county,  etc.,  and 
thereafter  the  proceedings  prescribed  were 
in  effect  the  same  as  where  personal  prop- 
erty is  claimed  by  a  third  party  when  levy 
of  execution  is  made,  except  that  the  jus- 
tice is  required  to  summon  five  jurors,  and 
the  trial  is  had  before  the  jury  in  any  event 
Gen.  Laws  Or.  1851,  pp.  50,  60.  In  1854  the 
territorial  legislature  passed  "An  act  to  reg- 
ulate proceedings  in  actions  at  law  in  the 
supreme  and  district  courts,"  consisting  of 
eight  chapters.  Title  13,  c.  1,  treats  of  at- 
tachments, and  title  1,  c.  3,  treats  of  execu- 
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tlons.  It  seems  that  the  provisions  of  these 
titles  superseded  all  former  laws  touching 
attachments  and  executions  so  far  as  they 
hare  any  bearing  upon  the  case  at  bar.  Sec- 
tions 12,  13,  tit.  1,  c.  3,  are  substantially  the 
same  as  sections  286  and  287  of  the  present 
law,  except  that  the  latter  clause  of  section 
287  is  omitted.  Section  131,  tit  13,  c.  1, 
provides:  "If  any  personal  property  attach- 
ed be  claimed  by  a  third  person  as  bis  prop- 
erty, the  sheriff  may  summon  a  Jury  to  try 
the  validity  of  such  claim,  and  the  same  pro- 
ceedings shall  be  had  thereon  with  like  effect, 
as  in  case  of  seizure  upon  execution."  The 
language  is  identical  with  section  156,  mil's 
Code  Or.,— the  law  as  it  now  stands.  In 
18G2  the  legislature  passed  an  act  to  provide 
a  Code  of  Civil  Procedure.  By  section  284 
of  the  act,  section  13,  tit.  1,  c.  3,  of  the  act 
of  1854  was  so  amended  that  it  is  Identical 
with  section  287  of  our  present  laws. 

This  is  a  brief  outline  of  the  different  sta- 
ges of  legislation  through  which  the  law  has 
passed,  and  of  which  sections  286  and  287 
are  the  outgrowth.  It  will  be  noted  that  the 
Ohio  statute  provides  that  if  the  officer,  by 
virtue  of  a  writ  of  execution,  shall  levy  the 
same  upon  any  goods  and  chattels  claimed 
by  any  person  other  than  the  defendant,  it 
shall  be  the  duty  of  said  officer  forthwith 
to  give  notice  in  writing  to  some  justice  of 
the  peace,  etc.  It  then  becomes  incumbent 
upon  the  claimant,  if  he  desires  a  trial  of  the 
rights  of  property  before  the  justice,  to  give 
two  days'  notice  in  writing  to  the  plaintiff 
in  the  writ  of  the  time  and  place  of  trial, 
and  he  is  required  to  prove  that  such  notice 
was  given.  The  facts  out  of  which  Jones  v. 
Carr,  supra,  mainly  relied  upon  by  appellants 
for  a  reversal  of  this  case,  arose,  are  as  fol- 
lows: Samuel  Smith,  the  sheriff,  attached 
certain  goods  and  chattels  as  the  property 
of  one  Catlett  Jones,  of  which  the  plaintiff 
in  error  claimed  to  be  the  owner.  The  sher- 
iff thereupon,  at  his  own  instance,  gave  no- 
tice in  writing,  to  a  justice  of  the  peace, 
that  said  goods  had  been  taken  under  a 
writ  of  attachment  at  the  suit  of  Wilson 
Carr  &  Co.  v.  Catlett  Jones;  that  L.  M.  Jones 
claimed  the  ownership  thereof;  and  that  he, 
the  sheriff,  for  his  own  protection,  and  with- 
oot  the  request  of  said  claimant,  desired  a 
trial  of  the  right  of  property  in  said  goods 
and  chattels.  The  justice  summoned  a  jury, 
and  appointed  a  day  for  trial.  The  plaintiff 
in  error  appeared  only  for  the  purpose  of 
lenying  that  he  ever  authorized  or  requested 
the  proceeding  to  be  instituted;  declined  to 
engage  in  the  trial;  refused  to  give  or  prove 
notice  to  defendants  hi  error,  the  plaintiffs  in 
the  writ,  of  the  time  and  place  of  trial; 
asked  that  the  proceedings  be  dismissed;  and 
declined  to  further  prosecute  his  alleged 
Claim.  Notwithstanding  these  facts,  the  Jus- 
tice proceeded  with  the  trial,  and  the  jury 
fonnd  against  the  claimant  The  case  was 
taken  up  by  writ  of  error  to  the  court  of 
common  pleas,  and  then  to  the  supreme  court 


of  the  state.  After  a  discussion  of  the  stat- 
ute and  authorities,  the  court  concludes: 
"The  statute  clearly  regards  the  claimant  as 
the  actor,  throughout  the  proceeding.  As 
such,  it  is  made  his  duty  to  give  notice  in 
writing  to  the  plaintiff  in  execution  of  the 
time  and  place  of  trial;  and  no  trial  of  his 
right  to  the  property  can  be  had  unless  he 
first  proves,  to  the  satisfaction  of  the  jus- 
tice, that  such,  notice  tfras  given.  If  the  pro- 
ceeding may  be  instituted  by  the  sheriff  on 
his  own  motion,  why  should  he  not  have 
been  required  to  give  notice  of  the  time  and 
place  of  trial,  both  to  the  plaintiff  in  execu- 
tion and  the  claimant?  If,  in  this  case,  the 
execution  creditors  had  refused  to  waive  the 
want  of  proper  notice,  could  the  trial  have 
proceeded  for  the  benefit  of  the  sheriff?  If 
not  then  his  protection  must  have  failed. 
And  it  might  well  be  questioned  whether  the 
plaintiff  in  execution  would  be  bound  to  act 
upon  or  regard  a  notice  of  the  contemplated 
trial,  not  having  the  sanction  of  the  claim- 
ant nor  purporting  to  emanate  from  him. 
*  •  •  We  hold  that  the  legislative  intent 
was  to  provide  for  the  case  of  a  claim  made 
with  reference  to  the  statute,  or  accompa- 
nied with  a  demand  of  the  remedy  given  by 
the  statute,  and  that  In  this  case  the  justice 
of  the  peace  had  no  jurisdiction  to  try  the 
right  of  the  plaintiff  in  error  to  the  property 
in  question,  against  his  consent  and  at  the 
instance  of  the  sheriff  alone,  nor  to  render 
judgment  against  him  in  the  premises."  Ne- 
braska has  a  statute  very  similar  to  that  of 
Ohio,  making  it  the  duty  of  the  claimant, 
after  claiming  the  property,  and  the  claim 
has  been  referred  to  a  justice  of  the  peace, 
and  a  Jury  summoned,  to  give  two  days'  no- 
tice, in  writing,  to  the  plaintiff,  of  the  time 
and  place  of  such  trial,  and  to  prove  that 
such  notice  was  given.  The  case  of  Storms 
v.  Eaton,  5  Neb.  458,  turned  upon  the  answer 
of  defendant  the  court  saying:  "There  is 
no  allegation  In  the  answer,  nor  proof,  to 
show  at  whose  instance  the  proceedings  be- 
fore the  justice  were  Instituted.  It  is  said 
that  Eaton  claimed  the  goods,  but  that  of 
itself,  is  not  sufficient  to  authorize  the  com- 
mencement of  summary  proceedings  under 
the  statute.  Nor  is  there  anything  in  the 
answer  or  bill  of  exceptions  to  show  that  the 
justice  rendered  judgment  on  the  finding  of 
the  Jury,  as  required  by  section  487  of  the 
Code,"— and  concluding  that  the  case,  as 
made,  fell  far  short  of  being  a  judgment  in 
bar,  which  would  prevent  the  defendant  in 
error  from  maintaining  an  action  of  replevin 
against  the  officer  for  the  recovery  of  the 
goods.  The  case  of  Pike  v.  Colvln,  67  111. 
227,  simply  decides  that  where  an  officer,  un- 
der an  execution,  levies  upon  the  goods  of 
any  person  other  than  the  defendant  in  the 
writ  the  owner  may  maintain  an  action  of 
trover  against  the  officer,  as  a  wrongdoer, 
and  that  he  was  not  compelled  to  replevy, 
or  try  his  rights  of  property  under  the  stat- 
ute*   These  cases  all  go  upon  the  principle 
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that  the  claimant  must  become  the  actor, 
and  must  himself  pursue  the  statutory  direc- 
tions, so  far  as  it  is  made  incumbent  upon 
him  to  act,  before  the  proceeding  can  bind 
him.  The  remedy  is  one  of  his  own  choos- 
ing. If  he  adopts  it,  and  takes  the  steps 
pointed  out  by  the  statute,  he  Js  bound  by 
the  proceeding,  so  far  as  it  concerns  the  offi- 
cer. But  he  need  not  adopt  the  remedy,  and 
cannot  be  compelled  *  do  so,  and  may  pur- 
sue any  other  available  remedy  against  the 
officers,  so  long  as  he  does  not  adopt  this 
one.  The  proceeding  is  not  judicial.  It  is, 
however,  a  summary  remedy,  which  the 
claimant  may  voluntarily  invoke,  and,  when 
duly  invoked  by  him,  he  is  necessarily  bound 
by  it  Lumbering  Co.  v.  Hall,  supra.  Un- 
der the  statute  of  1849,  the  claimant  was  re- 
quired, in  order  to  invoke  this  remedy,  to 
present  a  claim  in  writing  to  the  officer  hold- 
ing the  execution,  setting  forth  that  he  was 
the  owner,  and  had  just  claim  to  the  prop- 
erty. After  the  justice  had  fixed  the  day  of 
trial,.  It  was  then  provided  that  the  parties 
interested  should  have  three  days'  notice 
thereof,  unless  the  same  was  waived,  and 
they  agreed  to  a  speedier  trial.  In  this  re- 
spect the  law  differs  from  the  Ohio  statute, 
which  provides  that  such  notice  shall  be  giv- 
en and  proved  by  the  claimant  Now  sec- 
tion 286,  Hill's  Code,  provides  that  when  any 
person  other  than  the  defendant  shall  claim 
such  property,  and  shall  give  notice  thereof 
in  wilting,  then  the  sheriff  may  summon  a 
jury,  and  he  (the  sheriff)  shall  give  five  days' 
notice  of  the  time  and  place  of  trial  to  the 
plaintiff  in  the  writ.  What  was  before  In- 
definite as  to  who  should  give  the  notice  to 
the  plaintiff  in  the  writ  of  the  time  and 
place  of  trial,  is  now  made  definite,  by  mak- 
ing it  incumbent  upon  the  sheriff  to  perform 
that  duty.  The  sheriff  is  now  constituted  the 
officer  before  whom  the  trial  by  jury  shall 
take  place,  whereas  before  it  was  required 
that  a  justice  of  the  peace  should  direct  the 
proceedings.  These  constitute  the  principal 
changes  in  the  law,  which,  it  will  be  observ- 
ed, are  so  radical  that  the  earmarks  of  the 
former  are  scarcely  discernible  in  the  pres- 
ent law,  except  in  the  one  respect  that  the 
claimant  is  required  to  give  notice  to  the 
sheriff  of  his  claim,  in  writing. 

How  and  when  does  the  claimant  become 
an  actor?  In  other  words,  what  must  he  do 
In  order  to  Invoke  this  remedy?  The  Ohio 
statute,  as  we  have  seen,  under  the  con- 
struction given  it  by  the  supreme  court  of 
that  state,  requires  the  claimant  after  the 
jury  fs  summoned,  and  time  of  trial  fixed  by 
the  justice,  to  give  two  days*  notice  thereof 
to  the  plaintiff  in  the  writ  and  prove  to 
the  satisfaction  of  the  justice  that  such  no- 
tice was  given.  When  the  claimant  does 
this,  he  becomes  an  actor.  Much  less  is  re- 
quired of  tne  claimant  under  section  286. 
When  he  has  given  notice  of  his  claim,  In 
writing,  to  the  sheriff,  he  has  done  all  that 
the  law  requires  of  him.    The  law  having 


been  enacted  for  the  protection  of  the  officer, 
as  we  have  seen,  he  may  then  summon  a 
jury  to  try  the  validity  of  the  claim,  but  he 
must  give  five  days'  notice  of  the  time  and 
place  of  trial  to  the  plaintiff  in  the  execu- 
tion. The  claimant  invokes  the  remedy 
when  he  gives  such  notice,  and  If  the  offi- 
cer thereupon  calls  a  jury,  and  proceeds 
with  the  trial  of  the  right  of  property  by  the 
statutory  method,  the  claimant  is  bound  by 
the  verdict  if  against  him,  to  the  extent  of 
being  precluded  from  further  action  against 
the  officer.  If  the  statute  does  not  mean 
this,  the  trial  by  a  sheriff's  jury  is  a  mean- 
ingless formality,  and  the  law  a  dead  letter. 
If  the  claimant  does  not  become  an  actor  un- 
til he  has  actually  participated  in  the  trial, 
the  law  might  become  a  source  of  vexation, 
instead  of  a  protection,  to  the  officer.  Under 
such  a  construction  a  claimant  may  give  bis 
notice,  and  put  the  sheriff  to  the  expense  of 
calling  a  jury;  then  say  to  him  the  jury  is 
not  wanted,  and  its  verdict  will  not  be  rec- 
ognized. The  counsel  for  appellant  contend, 
however,  that  a  sheriff's  Jury  may  be  in- 
voked, under  section  156,  without  reference 
to  the  construction  placed  on  section  286,  by 
a  third  party  simply  making  claim  to  the 
property,  without  notice  in  writing  to  the 
officer,  where  goods  and  chattels  are  attach- 
ed by  virtue  of  a  writ  of  attachment  We 
are  of  the  opinion,  however,  that  section  156 
should  be  construed  in  pari  materia  with 
section  286,  and  that  a  notice  in  writing  is 
required  in  either  case. 

Section  15  of  the  act  subjecting  real  and 
personal  estate  to  execution  provides,  as  we 
have  seen  (Laws  1849,  p.  208),  that  "person- 
al property  taken  by  virtue  of  a  writ  of  at- 
tachment may  be  claimed,  and  such  further 
proceedings  thereon  had  as  is  herein  provid- 
ed in  cases  of  personal  property  taken  In 
execution."  The  statute  of  1851  is  an  Inde- 
pendent enactment,  touching  the  subject  of 
attachments  only.  This  did  not  provide  for 
notice  in  writing  to  the  officer  by  the  claim- 
ant The  act  of  1854,  however,  comprised 
both  subjects,  that  of  attachment  and  exe- 
cution, as  well  as  other  matters  relating  to 
proceedings  and  actions  at  law,  and  purports 
to  be  a  general  revision  of  the  laws  of  the 
territory  touching  the  same.  Section  131 
of  that  act  is  identical  With  section  150  of 
our  present  Code,  which  provides  that  when 
attached  property  is  claiineu  by  a  third  par- 
ty the  same  proceedings  shall  be  had  there- 
on, with  like  effect  as  In  case  of  seizure  up- 
on execution.  Sections  156  and  286  are  there- 
fore parts  of  the  same  legislative  act  Intend- 
ed by  the  legislature  to  be  a  revision  of  all 
former  acts  relating  to  attachments  and  exe- 
cutions. It  is  hardly  probable  that  the  leg- 
islature, by  the  same  act  Intended,  to  pre- 
scribe different  modes  of  procedure  where 
the  conditions  are  exactly  alike.  It  Is 
more  likely  that  in  combining  the  two  acta 
in  one,  It  did  not  weigh  carefully  the  lan- 
guage employed  to  express,  fully  its  exact 
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intent,  and  that  by  reason  of  a  direct  refer- 
ence, in  section  131  (now  156),  being  made 
to  the  procedure  touching  executions,  and 
providing  that  such  procedure  shall  be  the 
same  as  where  levy  is  made  by  virtue  of  an 
execution,  it  intended  that  it  should  be  the 
same  in  all  respects.  Hence,  we  believe  it 
intended  the  notice  of  claim  should  be  made 
in  writing  to  the  sheriff,  the  same  as  upon 
execution.  The  procedure  would  therefore 
be  the  same  throughout  its  entire  scope. 

As  to  the  second  contention  of  counsel.— 
that  the  claimant  was  entitled  to  withdraw 
the  proceedings  before  the  sheriffs  Jury, 
and  that  the  notice  given  by  plaintiff  to  de- 
fendant before  the  day  of  trial,  to  the  effect 
that  it  did  not  desire  a  trial  of  its  claim  by 
a  sheriff's  jury,  would  not  recognize  his  right 
to  call  a  jury,  nor  subject  Itself  or  claim  to 
such  Jury,  and  would  not  appear  or  be  bound 
by  the  action  thereof,  had  the  effect  of  such 
withdrawal,— it  would  seem  that  section  288 
affords  an  answer.  This  section  provides 
that  "the  claimant,  at  any  time  before  the 
jury  retire,  may  withdraw  his  claim."  This 
means  apparently  his  claim  of  property 
made  to  the  sheriff.  When  such  claim  is 
"so  withdrawn,  the  statute  provides  that  the 
trial  shall  proceed  no  further.  Such  being 
the  method  adopted  by  the  statute  for  a  ter- 
mination of  trial  before  the  sheriff's  Jury,  it 
excludes  any  other  method  of  attaining  that 
end.  Hence,  the  attempted  withdrawal  of 
the  proceedings,  not  being  equivalent  to  a 
withdrawal  of  Its  claim,  did  not  terminate 
the  trial  before  the  sheriff's  Jury,  and  the 
sheriff  rightfully  proceeded  therewith.  Nei- 
ther did  the  commencement  of  the  present 
action  have  that  effect  It  is  contended, 
however,  that,  if  plaintiff  had  withdrawn 
his  claim  by  the  statutory  method,  he  would 
be  estopped  from  pursuing  any  other  remedy 
that  he  might  have,  as  well  against  the  sher- 
iff as  against  other  parties  who  might  be- 
come thereafter  interested  in  the  property. 
We  see  no  reason  why  such  withdrawal 
should  work  an  estoppel,  as  against  the 
claimant,  in  favor  of  the  sheriff  or  any  other 
party,  if  action  should  be  instituted  at  once, 
or  before  sale  of  the  property.  As  to  what 
effect  it  may  have  had  after  sale,  If  the 
claim  was  not  renewed,  or  an  action  begun 
touching  the  property  in  question,  we  are 
not  called  upon  at  this  time  to  decide.  We 
are  prompted  by  these  considerations  to  ad- 
here to  the  former  opinion  rendered  herein. 
The  judgment  of  the  court  below  Is  there- 
fore affirmed. 

(20  Colo.  495) 

FULMELE  v.  CAMP.* 

(8npreme  Court  of  Colorado.    Jan.  7,  1895.) 

Jurisdiction  op  Statb  Courts. 

Where,  pending  a  controversy  in  the  land 
office  between  parties  as  to  their  right  to  public 
lands,  the  party  who  has  been  in  peaceful  pos- 

*  Rehearing  denied  March  4,  1895. 


session  of  the  land  is  forcibly  ejected  by  the 
other,  the  state  courts  have  jurisdiction  of  an 
action  to  restore  the  possession  to  the  ejected 
party. 

Appeal  from  district  court,  Weld  county. 

Action  by  John  T.  Pulmele  against  Charles 
Camp.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

This  action  was  brought  by  Camp  against 
Fulmele  to  recover  the  exclusive  possession 
of  40  acres  of  land.  The  facts  upon  which 
plaintiff  relies  are  substantially  as  follows: 
This  land  Is  included  in,  and  a  part  of,  the 
S.  W.  %  of  section  3,  township  5  N.f  of  range 
65  W.,  said  section  being  one  of  the  num- 
bered sections  embraced  in  the  congressional 
grant  to  the  Denver  Pacific  Railway  &  Tele- 
graph Company.  On  the  13th  day  of  April, 
1870,  John  Evans,  trustee  for  said  company, 
conveyed  the  whole  of  said  section  to  Hor- 
ace Greeley,  trustee  for  the  Union  Colony 
of  Colorado.  Through  divers  mesne  convey- 
ances, appellee's  grantor  acquired  the  title 
of  said  company  to  one-twentieth  of  the  land 
In  controversy  In  1878,  and  the  other  twen- 
tieth In  1882;  acquired  water  rights  for  the 
irrigation  of  the  same;  paid  taxes  thereon; 
and  caused  the  same,  in  the  fall  of  1886, 
to  be  Inclosed  with  a  good  and  substantial 
fence,  since  which  time  alfalfa  and  other 
hay  have  been  raised  on  the  land.  He  con- 
veyed the  same  on  January  11,  1889,  to  ap- 
pellee, who  Immediately  entered  Into  posses- 
sion, and  remained  in  the  exclusive  control 
thereof  until  the  15th  day  of  August,  1889, 
when  it  is  alleged  appellant  clandestinely 
and  with  force  entered  upon  the  land,  and 
wrongfully  withholds  possession.  The  de- 
fendant seeks  to  justify  his  intrusion  upon 
plaintiff's  possession  upon  the  ground  that 
by  reason  of  a  pre-emption  entry  made  by 
Alexander  upon  the  S.  W.  %  of  section  3, 
prior  to  the  congressional  grant,  this  one- 
fourth  section,  which  includes  the  land  In 
controversy,  was  excepted  from  such  grant, 
and  remained  public  land,  subject  to  pre- 
emption or  homestead  entry;  and  that  on 
the  27th  day  of  April,  1889,  he  made  home- 
stead entry  in  the  land  office  at  Denver  of 
said  quarter.  His  application  to  make  final 
proof  before  the  local  land  office  was  reject- 
ed, and  is  now  pending  on  appeal  before  the 
commissioner  of  the  general  land  office.  The 
plaintiff,  learning  of  Alexander's  pre-emp- 
tion filing,  made  application  on  the  25th  of 
June,  1889,  to  be  allowed  to  purchase  the 
land  under  the  fifth  section  of  the  act  of 
congress  of  March  3,  1887.  His  application 
was  rejected  by  the  local  land  office.  From 
this  decision  he  appealed,  which  appeal  was 
also  pending  at  the  time  of  the  commence- 
ment of  this  action.  The  court  below  found 
that  the  plaintiff  was  entitled  to  the  peace- 
ful and  undisturbed  possession  of  the  land 
In  question,  and  was,  on  the  15th  day  of 
August,  1889,  in  the  actual  and  peaceful  pos- 
session thereof,  having  the  same  inclosed 
with  a  good  and  substantial  fence,  and  that 
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ou  that  day  defendant  wrongfully  and  forci- 
bly entered  upon  said  property  without  his 
consent  or  permission;  and  rendered  judg- 
ment for  possession  and  damages.  From 
this  judgment  the  defendant  prosecutes  this 
appeal. 

F.  J.  Mott,  for  appellant  H.  N.  Haynes, 
for  appellee. 

. 

GODDARD,  J.  (after  stating  the  facts). 
The  appellee  contends  that  the  district  court 
was  without  jurisdiction  to  entertain  this  ac- 
tion, because  the  claims  of  the  respective 
parties  to  the  land  in  question  were  pending 
on  a  contest  in  the  land  office.  It  will  be 
conceded  that  the  courts  are  without  juris- 
diction to  determine  the  right  of  contending 
parties  to  purchase  public  land  while  a  con- 
troversy is  being  waged  before  the  proper 
officers  of  the  interior  department  to  settle 
such  right,  and  will  refuse  to  aid  either 
party,  by  way  of  affirmative  relief,  until 
such  controversy  is  finally  determined  by 
that  department.  But  their  jurisdiction  to 
prevent  the  wrongful  invasion  of  the  posses- 
sion of  one  in  the  actual  occupancy  of  the 
public  domain,  so  long  as  the  title  remains 
in  the  government,  is  not  only  expressly  con- 
ferred by  our  statute,  but  is  essential  to 
the  maintenance  of  the  peace  and  order  of 
the  community.  In  the  exeicise  of  this 
jurisdiction,  the  courts  do  not  attempt  to 
pass  upon  the  merits  of  the  respective  claims 
of  the  contending  parties,  and  decide  which 
lias  successfully  initiated  and  established  his 
right  to  ultimately  receive  the  legal  title  to 
the  land,  but  only  protect  the  actual  posses- 
sion, and  prevent  the  wrongful  and  forcible 
interference  therewith,  until  the  government 
parts  with  Its  title.  Eliminating  from  the 
pleadings  all  averments  relating  to  the 
claims  upon  which  the  plaintiff  and  defend- 
ant found  their  right  to  purchase  the  land 
from  the  government,  as  pre-emption  or 
homestead  claimants,  there  remains  the 
statement  of  a  cause  of  action  which  the 
court  below  clearly  had  the  Jurisdiction  to 
hear  and  determine.  It  is  averred  that  plain- 
tiff and  his  grantors  had  been  m  the  actual 
and  undisturbed  possession  of  the  land  in 
question  for  three  years  prior  to  the  15th 
<lny  of  August,  1889,  and  had  inclosed  the 
same  with  a  good  and  substantial  fence,  and 
raised  crops  thereon,  during  this  time;  that 
on  the  15th  day  of  August,  1889,  and  while 
plaintiff  was  so  in  the  sole,  exclusive,  peace- 
ful possession,  defendant  wrongfully  and 
forcibly  cut  the  fence,  and  entered  upon 
the  land,  without  his  consent  or  permission, 
and  by  virtue  of  said  wrongful  entry  re- 
mains in  possession  of  the  major  part  of  the 
premises.  The  court  below  found  that*the 
testimony  sustained  these  allegations.  To 
hold  that  the  party  whose  possession  is  thus 
invaded  is  remediless  pending  a  protracted 
controversy  before  the  officers  of  the  land 
department,  and  until  they  shall  have  de- 


termined that  he  has  the  right  to  purchi 
the  land  and  receive  the  title  from  the  g 
eminent,  is  to  "bring  chaos  instead  of  sot 
order;  to  make  the  court  a  useless  formi 
ty,  and  the  law  an  object  of  eontemf 
With  this  view,  It  becomes  unnecessary, 
consider  whether,  under  the  circumstan. 
alleged  in  his  answer,  the  defendant  in 
ated  a  valid  homestead  right  by  his  filing 
the  land  office,  since,  if  valid,  it  would  n 
under  the  circumstances,  Justify  forcible 
try  upon  the  possession  of  plaintiff.  It  1 
lows  that  the  judgment  of  the  court  bel 
must  be  affirmed.  Affirmed. 


(20  Colo.  4 
SNIDER  v.  RINEHART  et  al.» 
(Supreme  Court  of  Colorado.  Jan.  7,  18951 
Judgment  in  Ejectment  —  Vacating  —  Failc 
to  Demand  New  Trial  —  Newly-Discovbr 
Evi d ence— Practice— Ccstom— Eqdita blb  I 
lief — Proof. 

1.  A  judgment  in  ejectment  will  not 
set  aside  in  equity,  on  the  ground  of  newly-< 
covered  evidence,  where  such  evidence  v 

.  known  to  the  defeated  party  before  the  ti 
had  expired  within  which  he  was  entitled  to 
mand  a  new  trial  under  the  statute.  Godda 
J.,  dissenting. 

2.  It  is  no  excuse  for  failure  to  demanc 
new  trial  in  ejectment  that  the  defeated  pa: 
thought  that,  by  paying  the  costs  of  the  fi 
trial,  he  was  entitled  to  a  new  trial  without  mi 
ing  any  demand  therefor,  though  it  was  g> 
erally  understood  among  lawyers  that  the  pt 
ment  of  costs  entitled  a  party  to  a  new  tri 
and  such  practice  was  quite  generally  adopi 
by  the  courts. 

3.  Where  a  lost  corner  of  a  section  has  b« 
established  in  ejectment,  the  judgment  v 
not  be  set  aside,  in  equity,  on  the  ground 
newly-discovered  evidence,  where  the  object 
the  new  evidence  is  to  establish  the  secti 
corner  by  a  monument  at  a  place  other  th 
that  called  for  by  the  field  notes,  the  effect 
which  would  be  to  set  aside  lines  established 
the  former  trial,  and  substitute  therefor  Hi 
run  in  direct  violation  of  United  States  st 
utes.    Goddard,  J.,  dissenting. 

Appeal  from  district  court,  El  Paso  couni 
Action   by   George   W.    Snider  agair 
Charles  Rinehart  and   Emma  R.  Aust 
From  a  judgment  for  defendants,  plaint 
appeals.  Affirmed. 

George  W.  Snider,  appellant.  Instituted  ti 
suit  in  the  district  court  of  El  Paso  coun 
on  January  5,  1893,  against  Charles  Rinelu 
and  Emma  R.  Austin,  as  the  heirs  of  Ro 
Rinehart,  deceased,  to  enjoin  the  enforx 
ment  of  a  judgment  at  law  theretofore  ai 
on  the  12th  day  of  April,  1888,  render 
against  appellant  In  favor  of  said  Rose.  T. 
complaint  is  very  voluminous,  and,  amoi 
other  things,  sets  forth  the  history  of  t 
action  at  law  In  which  the  judgment  w 
rendered,  and  is,  in  brief,  as  follows:  T 
complaint  filed  in  that  action  on  or  about  t 
1st  day  of  October,  1886,  contained  t\ 
causes  of  action.  The  first,  and  the  only  oj 
necessary  to  be  noticed  upon  this  revie' 
averred  that  she  (Rose  Rinehart)  was  tl 
owner  In  fee  and  possessed  of  an  undividt 

i  Rehearing  denied,  March  4,  1895. 
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one-half  of  the  S.  W.  YA  of  section  32,  town- 
ship 13  S.,  of  range  67  W.,  as  tenant  in  com- 
mon with  the  appellant,  Snider,  who  was 
the  owner  of  the  other  half;  that  he  had 
ousted  her  from,  and  unlawfully  withheld 
the  possession  of,  that  part  of  the  premises 
known  as  the  "Manitou  Grand  Caverns." 
The  appellant,  Snider,  admitted  plaintiff's 
title  to  an  undivided  one-half  of  the  S.  W. 
Vi  of  section  32,  township  13  S.,  of  range  67 
W.,  but  denied  that  the  Grand  Caverns  were 
situate  thereon,  and  alleged  that  they  were 
situate  in  the  X.  E.  %  of  the  S.  E.  %  of  sec- 
tion 31,  township  13  S.,  of  range  67  W.,  of 
which  he  was  the  sole  and  absolute  owner  in 
fee.  On  the  30th  day  of  November,  1887, 
the  case  was  tried  to  a  Jury,  and  the  sole 
issue  submitted  was  whether  the  Grand  Cav- 
erns were  located  on  section  31  or  32,  and 
the  jury  found  that  they  were  upon  section 

31.  The  costs  were  paid,  and  a  new  trial 
was  taken  under  the  statute.  On  the  12th 
day  of  April,  1888,  the  case  was  tried  again 
to  a  jury,  upon  the  same  issue,  and  they 
found  that  the  Grand  Caverns  were  situate 
upon  aud  -within  the  limits  of  section  32; 
whereupon  judgment  was  rendered  in  favor 
of  plaintiff  in  that  action,  that  she  have  and 
recover  an  undivided  one-half  of  the  cave  in 
question,  and  that  writ  of  possession  issue 
placing  her  in  possession.  The  defendant, 
Snider,  paid  the  costs,  and  the  case  was  by 
the  clerk  reinstated  on  the  docket,  and  re- 
mained thereon  from  term  to  term,  until  at  a 
special  and  adjourned  term  on  June  10,  1880, 
when  a  motion  to  vacate  the  judgment  was 
denied,  the  case  stricken  from  the  docket, 
and  a  writ  of  possession  ordered  to  issue  to 
put  plaintiff  in  posser.don.  From  this  Judg- 
ment the  defendant  prayed  an  appeal  to  the 
supreme  court,  which  was  granted;  and 
thereafter,  and  at  the  September  term,  1892, 
the  Judgment  of  the  court  below  was  af- 
firmed. Snider  v.  Rinehart,  18  Colo.  18,  31 
Pac.  716.  Upon  the  last  trial  of  the  cause, 
the  monument  or  stone  marking  the  north 
corner  of  sections  31  and '32  not  having  been 
found,  it  was  assumed  to  be  a  lost  corner, 
and,  there  being  a  shortage  or  deficiency  on 
the  north  line  of  the  two  sections,  the  short- 
age was  apportioned,  and  the  corner  estab- 
lished, and  by  such  apportionment  the  cav- 
erns in  question  were  shown  to  be  in  section 

32,  and  the  Jury  so  found.  But  shortly  after 
this  trial,  and  some  time  during  the  month  of 
June,  1888,  plaintiff  alleges  that  he  by  acci- 
dent discovered  the  stone  marking  such  cor- 
ner, in  position,  where  it  was  placed  by  the 
government  surveyor  at  the  time  of  making 
the  original  survey,  in  1871;  and  avers  that 
the  country  around  and  about  said  section 
corner  is  wild,  broken,  and  mountainous,  and 
very  precipitous,  the  surface  of  the  ground 
being  covered  with  or  made  up  of  broken 
fragments  of  stone  and  rock  slag,  and  that 
all  efforts  theretofore  made  to  find  the  corner 
were  unavailing;  and  that  he  had,  by  the 
exercise  of  diligence,  been  unable  to  dis- 


cover its  whereabouts  In  time  to  produce  ev- 
idence of  its  location  at  the  former  trial; 
that  by  means  of  such  corner  the  true  bound- 
ary between  sections  31  and  32,  as  estab- 
lished and  subdivided  by  the  United  States 
government  survey,  could  be  readily  deter- 
mined; and  that  such  boundary  line  shows 
each  and  every  part  of  the  caverns  in  ques- 
tion to  be  entirely  and  wholly  within  the 
boundaries  of  section  31.  While  the  com- 
plaint con  tains  allegations  of  fraudulent  con- 
duct on  the  part  of  Rose  Rinehart  and  her 
representatives,  in  removing  interior  corners, 
no  evidence  was  introduced  to  sustain  such 
allegations.  The  appellees,  by  their  answer, 
deny  the  material  averments  of  plaintiff's 
complaint,  the  validity  of  this  corner,  and  the 
manner  of  its  discovery,  and  the  exercise  of 
such  diligence  on  the  part  of  plaintiff  as  will 
entitle  him  to  the  relief  sought.  Upon  the 
trial  of  the  cause  a  large  number  of  wit- 
nesses testified,  and  upon  the  testimony  in- 
troduced the  court  below  made  the  following 
findings:  "(1)  That  what  Is  termed  in  the  ev- 
idence the  'Snider  Monument'  is  the  true  gov- 
ernment corner,  as  established  by  the  orig- 
inal government  survey,  and  is  in  the  place 
where  It  was  originally  located.  This  fact  is 
established  by  a  clear  preponderance  of  the 
testimony,  although  I  cannot  say  it  has  been 
•established  beyond  all  doubt.  (2)  That  the 
plaintiff  used  reasonable  diligence  to  discov- 
er the  said  monument,  and  failed  to  do  so, 
before  the  trial  at  law  between  plaintiff  (then 
defendant)  and  Rose  Rinehart  (plaintiff)  on 
April  12,  188a  (3)  That  under  the  practice 
of  Colorado  it  was  generally  understood,  dur- 
ing the  years  1888  and  1889,  that  in  an  eject- 
ment action,  after  the  first  unfavorable  ver- 
dict, the  unsuccessful  party  could  obtain  a 
new  trial  by  simply  paying  the  costs  before 
the  next  succeeding  term  of  the  court,  and 
that  this  practice  was  quite  generally  adopt- 
ed by  the  courts  and  by  the  bar  of  the  state. 
(4)  By  adopting  the  Snider  monument  as 
the  true  corner  for  sections  29,  30,'  31,  and  32, 
and  from  that  corner  drawing  the  line  be- 
tween sections  31  and  32  to  the  .township  line 
on  the  south,  It  is  found  that  the  caverns  In 
controversy  in  this  suit  will  be  in  section  31. 
It  may  be  proper  to  add  that  there  is  no 
proof  whatever  to  show  any  fraudulent  act 
by  any  party  in  the  action  at  law,  nor  is  there 
any  showing  that  the  trial  was  not  fair  and 
impartial.  I  am  constrained  to  deny  to  the 
plaintiff  the  relief  he  seeks  in  this  action,  for 
the  reason,  briefly  stated,  that  I  do  not  think 
the  facts  meet  the  requirements  demanded 
by  equity,  when  it  is  sought  to  overthrow  a 
Judgment  that  is  impeached  for  fraud." 

Thomas,  Hartzell,  Bryant  &  Lee  and  M.  F. 
Taylor,  for  appellant  Biddell,  Starkweath- 
er &  Dixon,  amici  curiae.  Wells,  McNeal  & 
Taylor,  for  appellees. 

HAYT,  C.  J.  (after  staung  the  facts).  This 
is  a  suit  in  equity  to  set  aside  a  judgment 
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aC  law.  The  properties  Involved  are  the 
Grand  Caverns,  situate  near  Manitou,  El 
Paso  county,  Colo.  The  suit  at  law  was 
commenced  on  the  1st  day  of  October,  1886. 
In  that  action  the  principal,  If  not  the  sole, 
question  involved  was  whether  the  Grand 
Caverns  are  in  section  31  or  section  32  of 
township  13  S.,  of  range  67  W.  Two  trials 
were  had  in  the  original  suit,— the  first  In 
November,  1887,  resulting  in  a  verdict  and 
judgment  to  the  effect  that  the  Grand  Cav- 
erns were  in  section  31;  the  second  trial 
occurred  in  the  following  month  of  April, 
and  resulted  In  a  verdict  and  judgment 
awarding  the  Grand  Caverns  to  section  32. 
After  the  second  trial  the  defendants  paid 
the  costs,  but  made  no  effort,  by  motion  or 
otherwise,  to  obtain  a  new  trial  until  more 
than  one  year  had  elapsed,  viz.  at  the  June 
term,  1889,  at  which  time  a  motion  to  vacate 
the  judgment  was  denied,  and  the  case 
stricken  from  the  docket.  From  this  judg- 
ment an  appeal  was  taken  to  this  court,  and 
the  judgment  affirmed  at  the  September 
term,  1892.  31  Pac.  716.  The  present  ac- 
tion was  not  commenced  until  after  the  lat- 
ter judgment  was  rendered.  The  contro- 
versy for  the  possession  of  these  caverns 
had  been  pending  in  the  courts  for  six  years 
before  the  present  action  was  commenced. 
Since  the  institution  of  the  first  suit  two  of 
the  defendants  have  died. 

I  think  it  is  apparent,  from  the  foregoing 
statement,  that  the  judgment  at  law  should 
not  be  opened  in  this  proceeding,  except 
for  the  most  cogent  reasons.  Relief  was  de- 
nied in  the  district  court  for  the  reason  that 
the  judgment  at  law  was  sought  to  be  im- 
peached for  fraud,  and  the  court  found  that 
there  was  no  proof  whatever  of  such  fraud, 
nor  any  showing  that  the  trial  at  law  was 
not  fair  and  impartial.  It  is  not  now  con- 
tended that  there  was  any  fraud  practiced 
In  either  of  the  trials  at  law,  the  effort  here 
to  open  the  judgment  being  based  entirely 
upon  newly-discovered  evidence  that  could 
not,  as  it  is  claimed,  have  been  made  avail- 
able in  the  previous  trials  at  law.  But  the 
fact  that  the  district  judge  conceived  that 
the  sole  matter  involved  was  a  question  of 
fraud  in  fact  in  the  trial  at  law  should  not 
be  a  matter  of  surprise,  in  view  of  the  plead- 
ing; it  being  charged  in  the  complaint,  on 
information  and  belief,  that  the  Rineharts 
had  fraudulently  procured  the  removal  of 
the  government  corners  for  the  purpose  of 
making  it  impossible  to  ascertain  the  bound- 
ary line  between  sections  31  and  32.  As 
the  record  before  us  Is  entirely  free  from 
evidence  showing,  or  tending  to  show,  fraud 
In  fact,  we  may  dismiss  this  allegation  of  the 
complaint  without  further  notice.  Is  the 
plaintiff,  Snider,  entitled  to  have  the  judg- 
ment at  law  set  aside  and  a  new  trial 
awarded  in  the  action  at  law  by  reason  of 
newly-discovered  evidence?  The  new  evi- 
dence upon  which  plaintiff  predicates  this 
suit  relates  solely  to  the  location  of  the  gov- 


ernment corner  on  the  north  between  -sec- 
tions 31  and  32,  this  being  one  of  the  ques- 
tions at  Issue  between  the  parties  In  the 
two  trials  at  law. 

The  evidence  taken  In  the  present  proceed- 
ing shows  that  the  corner  claimed  as  a  gov- 
ernment corner  Is  marked  by  a  stone  in 
size  about  9  Inches  by  11  inches  by  16  inches, 
weighing  about  100  pounds,  protruding  from 
the'  ground  about  9  inches,  and  marked  by  a 
monument  of  smaller  stones,  located  near  a 
plnon  tree,  the  tree  being  marked  by  hav- 
ing the  limbs  cut  off  from  one  side,  as  is 
usual  with  surveyors  in  running  a  line 
Charles  E.  Llebold,  a  witness  for  the  plain- 
tiff, testified  that  he  resided  at  East  Mani- 
tou, and  had  lived  there  14  years.  That  he 
had  taken  up  a  piece  of  land  near  the  head 
of  Williams'  canon,  and  that  to  inclose  this 
land  he  had  built  a  fence  across  the  canon 
at  the  time.  "It  was  on  the  line  between 
me  and  Snider,— on  my  south  line.  I  had  a 
survey  before  the  fence  was  built  I  don't 
remember  exactly  when  It  was  built,  but  I 
think  between  1884  and  1885.  Have  been 
on  the  ground  recently.  Was  there  last 
winter  and  yesterday."  In  answer  to  fur- 
ther interrogatories,  the  witness  testified 
with  reference  to  the  existence  of  the  cor- 
ner in  controversy:  "There  was  a  monu- 
ment there,— a  pile  of  rock;  what  was  shown 
to  me  as  the  corner,  and  what  I  supposed 
was  the  corner  between  me  and  Snider. 
•  •  *  I  was  on  the  ground  yesterday  to  re- 
fresh my  memory,  and  I  found  a  large  stone 
there.  The  earth  was  dug  up  around  it, 
and  It  was  pretty  close  to  what  I  have  al- 
ways supposed  was  that  corner.  It  looked 
as  though  It  had  been  tampered  with  or 
moved  recently."  On  cross-examination,  the 
witness  further  testified:  "The  fence  in  that 
cafion  is  very  nearly  on  a  line.  I  tried  to 
get  it  as  nearly  on  a  line  as  I  could.  I  do 
not  remember  when  the  survey  was  made, 
but  I  think  between  1881  and  1884,  and  I 
always  understood  this  was  my  southeast 
corner.  *  *  •  I  can  go  right  to  it  *  •  *" 
By  further  testimony  the  witness  shows  that 
the  southeast  corner,  Identified  by  him  as  a 
common  corner  with  Snider,  is  the  corner 
claimed  by  plaintiff  to  have  been  recently 
discovered,  and  to  establish  which  a  new 
trial  is  asked;  although  this -witness,  further 
testifying,  says  "that  he  and  [appellant] 
Charles  Snider  had  talked  together  aoout 
the  corner  frequently  in  1884  and  1885,  and 
that  he  could  go  right  to  it"  E.  H.  Kel- 
logg, another  witness  introduced  by  the 
plaintiff,  testified  that  he  was  a  civil  engi- 
neer and  surveyor,  and  had  been  a  resident 
of  the  state  since  1868;  that  he  was  the 
government  surveyor  under  whose  direction 
the  original  survey  of  the  township  contain- 
ing the  Grand  Caverns  was  made.  The 
witness  further  testified  that  the  survey  was 
made  in  1871;  that  the  plat  and  field  notes 
were  filed  in  the  surveyor  general's  office. 
The  witness  also  testified  that  with  these 


Digitized  by 


Colo.) 


SNIDER  v.  RINEHART. 


411 


notes  he  located  the  corner  In  1803,  al  enough  i 
the  tree  had  been  cut  down,  bnt  not  re-  I 
moved,  and  the  pile  of  stones  had  been  scat- 
tered about  This  witness  was  not  sub- 
poenaed at  either  of  the  previous  trials,  and 
did  not  then  testify.  F.  E.  Baxter,  another 
witness  for  the  plaintiff,  testified  that  he 
saw  this  corner  shortly  after  it  was  claimed 
to  have  been  rediscovered,  and  that  he  saw 
near  one  of  the  corners  a  pole  lying  on  the 
ground,  which  he  though  might  have  been 
used  as  a  site  pole  for  a  survey;  that  the 
pole  bore  evidence  of  having  been  there  for 
&  number  of  years;  that,  if  he  had  seen 
this  pole  without  knowing  the  location  of 
the  corner,  the  pole  would  have  suggested  a 
close  search  in  the  immediate  vicinity  for 
the  corner. 

The  only  evidence  tending  to  show  diligence 
in  searching  for  the  corner,  on  the  part  of  the 
plaintiff,  is  negative  in  character,  and  to  the 
effect  that  others  had  repeatedly  searched 
without  success.  Common  prudence  should 
have  suggested  to  the  plaintiff,  at  least  after 
one  trial  had  been  had,  that  inquiry  should 
have  been  made  of  Kellogg,  who  had  charge 
of  the  official  survey,  and  of  Liebold,  the 
owner  of  an  adjoining  quarter  section,  and 
the  former  should  have  been  engaged  to  re- 
run the  lines,  if  necessary  to  locate  the  cor- 
ner. Holmes  v.  Stateler,  57  I1L  209.  In  the 
absence  of  such  showing,  if  the  trial  court 
had  dismissed  the  bill  for  want  of  diligence 
on  the  part  of  plaintiff  in  his  efforts  to  ascer- 
tain this  corner,  the  judgment  would  not  be 
disturbed;  but  that  court  having  expressly 
found  that  the  plaintiff  did  use  due  diligence, 
and  there  being  evidence  to  support  this  find- 
ing, perhaps  it  should  not  be  disturbed  in  this 
court.  The  finding,  however,  with  reference 
to  diligence  is  expressly  limited  to  what  was 
done  before  the  trial  at  law  on  April  12,  1888, 
and  we  may  therefore  consider,  without  em- 
barrassment by  any  findings  made  by  the  tri- 
al judge,  what  transpired  after  the  last  trial, 
and  at  a  time  when  a  remedy  was  yet  avail- 
able in  the  action  at  law. 

Plaintiff  and  other  witnesses  testify  that 
he  found  the  original  government  corner  in 
controversy,  the  same  being  the  corner  on  the 
north  between  sections  31  and  32,  in  the 
month  of  June  succeeding  the  trial  at  law 
at  the  April  term.  In  an  action  of  eject- 
ment, the  statute  provides  that  the  unsuccess- 
ful party  may  have  a  new  trial  upon  applica- 
tion therefor,  upon  the  payment  of  costs  at 
any  time  before  the  next  term  of  court  The 
next  succeeding  term  began  in  the  month  of 
November,  1888.  It  will  thus  be  seen  that 
the  defendant  the  complainant  here,  had  sev- 
eral months  in  which  he  might  have  obtained 
a  new  trial  in  the  action  at  law  by  simply 
presenting  a  request  therefor,  as  he  did  in 
fact  pay  the  costs.  Notwithstanding  this 
remedy  was  open  to  him,  he  made  no  appli- 
cation for  relief  in  the  action  at  law  before 
the  next  term  of  court  or  for  a  long  time 
thereafter.    This  delay  was  fatal.    To  ob- 


tain a  new  trial  in  equity  on  the  ground  of 
newly-discovered  evidence,  the  complainant 
must  show  that  the  evidence  was  not  discov- 
ered in  time  to  be  used  in  the  legal  proceed- 
ing. If  discovered  in  time  to  have  been  pre- 
sented upon  a  motion  for  a  new  trial  in  the 
legal  action,  relief  will  be  denied  in  equity. 
1  High,  Inj.  §  116;  Ferrell  v.  Allen,  5  W.  Va. 
43;  3  Pom.  Eq.  Jur.  §  1305;  Long  v.  Smith, 
39  Tex.  161.  It  is  said  that  a  motion  for  a 
new  trial  in  an  action  at  law  and  a  bill  for 
relief  in  equity  are  concurrent  remedies,  and 
in  support  of  this  proposition  our  attention  is 
directed  to  the  following  cases:  Wright  v. 
Hake,  38  Mich.  525;  Metcalf  v.  Williams, 
104  U.  S.  93;  Belmont  v.  Railway  Co.,  52 
Barb.  637;  Young  v.  Sigler,  48  Fed.  182.  In 
the  first  case  cited  it  was  urged  that  com- 
plainants lost  their  remedy  In  equity  by  mov- 
ing for  a  third  trial  in  the  law  action,  and 
the  court  said:  "There  is  nothing  to  this.  It 
was  very  proper  for  them  to  get  rid  of  the 
judgment  in  that  court  if  they  could,  on  any 
ground  that  was  open  to  them."  The  court 
might  have  very  properly  added  that  it  was 
necessary  to  do  so  to  give  them  a  standing  in 
equity.  The  case  of  Metcalf  v.  Williams,  su- 
pra, does  not  support  appellant's  contention, 
as  it  is  shown  by  the  opinion  that  the  com- 
plainant had  appeared  in  the  case  at  law,  and 
entered  his  plea  of  nil  debet  but  that  judg- 
ment was  afterwards  entered  without  his 
knowledge  or  that  of  his  counsel,  as  though 
no  plea  had  been  filed.  Being  taken  by  sur- 
prise, counsel  moved  the  court  to  reinstate 
the  cause  upon  the  docket  but  the  judge 
doubting  his  authority  to  do  so  refused  the 
motion.  The  complainant  had  done  every- 
thing within  his  power  to  obtain  relief  in  the 
law  action,  and  the  supreme  court  of  the 
United  States,  sustaining  a  bill  in  equity  to 
set  aside  the  judgment  said:  "Had  not  the 
term  passed  by,  the  district  judge  would  un- 
doubtedly have  set  aside  the  judgment  and 
reinstated  the  cause  on  the  docket  for  trial. 
If,  as  he  supposed,  the  passage  of  the  term 
deprived  him  of  power  to  do  this,  it  became 
a  proper  case  for  equitable  interference  by 
bill."  The  court  In  the  course  of  its  opinion 
takes  occasion  to  say  that  the  firmly-settled 
practice  under  which  courts  of  law  entertain 
motions  for  a  new  trial,  coupled  with  the  dis- 
like of  one  court  unnecessarily  to  interfere 
with  proceedings  in  another,  has  caused  the 
almost  total  disuse  of  that  jurisdiction.  In 
the  case  of  Belmont  v.  Railway  Co.,  sifpra,it  is 
held  that  whatever  can  be  done  by  motion  to 
the  court  might,  upon  further  motion  by  either 
party,  be  altered,  modified,  or  wholly  undone. 
There  is  nothing  in  the  case  that  has  any 
bearing  upon  the  question  we  are  consider- 
ing. The  case  of  Young  v.  Sigler,  supra,  was 
a  proceeding  in  equity  to  set  aside  a  judg- 
ment at  law.  The  cause  was  heard  upon  de- 
murrer to  the  bill.  In  the  bill  it  is  alleged  that 
the  judgment  was  obtained  by  the  fraud  of 
plaintiffs,  and  that,  although  moving  to  that 
end,  defendants  were  unable  to  obtain  a  new 


Digitized  by 


412 


PACIFIC  REPORTER,  Vol.  39. 


(Colo. 


trial,  and  are  without  remedy,  according  to 
the  rules  and  practice  of  the  court  at  law  in 
which  the  Judgment  was  rendered.  The  case 
was  commenced  in  the  year  1880,  and  a  trial 
had  in  October  of  that  year.  It  is  further  al- 
leged that  the  complainant  did  not  obtain 
knowledge  of  the  fraud  practiced  upon  him 
until  in  November,  1890.  I  think  it  is  appar- 
ent from  the  opinion  which  was  rendered  by 
Shiras,  J.,  at  nisi  prius,  that  the  fraud  of 
which  complainant  complained  did  not  come 
to  his  knowledge  in  time  to  be  made  availa- 
ble by  motion  for  a  new  trial  in  the  original 
action.  I  find  nothing  In  these  cases  neces- 
sarily at  variance  with  the  firmly  established 
doctrine  that  equity  will  not  Interfere  with 
judgments  at  law,  where  an  adequate  remedy 
is  provided  in  the  law  action,  which  has  been 
lost  to  the  aggrieved  party  as  the  result  of 
his  own  negligence.  If  there  is  'an  exception 
to  this  general  rule,  such  exception  is  confined 
to  cases  where  the  judgment  is  taken  by 
fraud.  Mr.  Pomeroy,  in  his  work  on  Equity 
Jurisprudence  (volume  3,  p.  402,  note  2).  says: 
"The  modern  cases,  where  such  judgments 
at  law  have  been  enjoined,  will,  be  found,  on 
examination,  to  have  arisen  under  the  more 
general  power,  which  equity  clearly  posses- 
ses, of  setting  aside  the  most  solemn  proceed- 
ings when  tainted  by  fraud.  The  equitable 
jurisdiction  to  entertain  bills  for  a  new  trial, 
if  it  exist  at  all,  must  be  confined  to  a  very 
few  states."  As  the  plaintiff  in  this  case,  at 
the  time  of  the  discovery,  hid  a  remedy  in 
the  legal  action,  which  he  negligently  failed 
to  take  advantage  of,  I  am  of  the  opinion 
that  equity  cannot  grant  relief. 

It  Is  argued,  however,  that  plaintiff  was 
prevented  from  taking  advantage  of  his 
remedy  In  the  law  action  by  reason  of  a  mis- 
understanding of  the  statute  relating  there- 
to; and  the  trial  judge  finds  that,  under  the 
practice  of  Colorado,  it  was  generally  under- 
stood, during  the  years  1888  and  1889,  that 
In  an  ejectment  action,  after  the  first  un- 
favorable verdict,  the  unsuccessful  party 
could  obtain  a  new  trial  by  simply  paying 
the  costs  before  the  succeeding  term  of  the 
court,  and  that  this  practice  was  quite  gen- 
erally adopted  by  the  courts  and  by  the  bar 
of  the  state.  Perhaps  we  should  accept  this 
finding  as  conclusive  upon  this  review  of 
the  general  understanding  of  the  practice, 
although  in  all  the  years  that  the  judges  of 
this  court  have  presided  at  nisi  prius,  and 
upon  appellate  tribunals,  not  one  had  ever 
heard  of  such  a  practice  prior  to  this  case. 
But,  assuming  that  such  was  the  practice, 
it  is  not  sanctioned  by  the  statute,  but  is  in 
direct  violation  thereof.  The  mistake  in 
this  matter  was  one  of  law,  from  which 
the  plaintiff  cannot  obtain  relief  in  equity. 
Judgments  at  law  would  be  entitled  to 
slight  consideration  if  they  were  subject  to 
be  set  aside  in  equity  for  the  reason  here 
invoked.  Not  only  did  plaintiff  fail  to  move 
for  a  new  trial  in  the  law  action,  but  he 
waited  until  nearly  four  years  had  elapsed 


after  the  rendition  of  judgment  before  in- 
stituting this  proceeding.  In  this  connec- 
tion the  language  of  this  court  upon  the 
former  appeal  in  this  case  is  strongly  in 
point,  viz.:  "It  is  also  a  general  principle 
that  a  defeated  party,  desiring  a  new  trial, 
must  be  diligent  in  making  application  for 
It  Negligence  or  undue  delay  may  defeat 
an  application  otherwise  meritorious.  It  is 
the  policy. of  the  law  to  secure  to  parties 
litigant  the  termination  of  their  legal  con- 
troversies." Snider  v.  Rinehart,  18  Colo.  18, 
31  Pac.  710.  In  Hunt  v.  Boyler,  1  J.  J. 
Marsh.  484,  it  is  said:  "  'Vigilant ibus  non 
dormientibus,  servat  lex,'  applies  more  em- 
phatically to  motions  or  bills  for  new  trials 
than  to  any  other  class  of  cases."  See,  also, 
Faulkner's  Adm'x  v.  Harwood,  6  Rand.  (Va.) 
125;  Embry  v.  Palmer,  107  U.  S.  3,  2  Sup. 
Ct  25;  Pico  v.  Cohn,  91  Cal.  129,  25  Pac. 
970,  and  27  Pac.  537;  U.  S.  v.  Throckmor- 
ton, 98  U.  S.  61;  Brown  v.  County  of  Buena 
Vista,  95  U.  S.  157. 

There  Is  another  and  conclusive  reason  for 
denying  relief  in  the  present  action.  The 
relief  sought  is  Inequitable.  It  is  a  funda- 
mental principle  of  equitable  jurisprudence 
that  the  party  seeking  relief  must  not  only 
come  Into  court  with  clean  hands,  but  with 
a  Just,  equitable,  and  conscientious  claim. 
In  the  terse  language  of  Mr.  Justice  Swayne 
in  the  case  of  Sullivan  v.  Railroad  Co.,  94 
U.  S.  806,  In  speaking  of  the  equity  juris- 
prudence of  the  court,  "nothing  can  call 
forth  this  court  Into  activity  but  conscience, 
good  faith,  and  reasonable  diligence."  See, 
also,  High,  Inj.  §  114.  It. is  established  be- 
yond doubt  that  the  newly-discovered  corner 
is  not  where  the  law  requires  it  to  have  been 
placed,  but  sevenal  hundred  feet  away  from 
such  point;  and  admitting,  for  the  purposes 
of  this  case,  that  this  corner,  If  authenti- 
cated, would  have  controlled  In  the  law  ac- 
tion, It  does  not  necessarily  follow  that  the 
Judgment  will  for  this  reason  be  set  aside  In 
equity,  but  It  must  be  further  shown  that 
the  judgment  sought  to  be  enjoined  Is  in- 
equitable. 2  Story,  Eq.  Jur.  (12th  Ed.)  5 
896;  1  High,  Inj.  §  114;  Holmes  v.  Stateler, 
supra.  It  is  upon  this  principle  that  It  has 
been  held  that  although  k  party  may  have  a 
cause  of  action  at  law  for  the  breach  of  a 
contract,  while  the  provisions  of  the  con- 
tract itself  may  be  so  inequitable  that  If  a 
court  of  equity  be  appealed  to  it  would  deny 
a  decree  for  Its  enforcement,  there  are  other 
defenses,  such  as  the  statute  of  limitations, 
the  statute  of  usury,  and  the  like,  which  are 
allowed  and  favored  in  law,  but  would  be  no 
ground  upon  which  to  Invoke  the  jurisdiction 
of  equity  for  the  purpose  of  obtaining  a  new 
trial  in  order  to  give  the  party  an  opportunity 
to  plead  such  statutes,  although  he  might,  as 
the  result  of  excusable  neglect,  have  been 
prevented  from  Interposing  the  same  In  the 
law  action.  The  United  States  statutes  re- 
lating to  the  survey  of  the  public  lands  pro- 
vide, In  section  2395,  that  such  "lqnds  shall 
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be  divided  by  north  and  south  lines  run  ac- 
cording to  the  true  meridian,  and  by  others 
crossing  them  at  right  angles,  so  as  to  form 
townships  of  six  miles  square.  •  •  •  The 
township  shall  be  subdivided  into  sections, 
containing,  as  nearly  as  may  be,  six  hun- 
dred and  forty  acres  each,  by  running 
through  the  same,  each  way,  parallel  lines 
at  the  end  of  every  two  miles;  and  by  mark- 
ing a  corner  of  each  of  such  lines,  at  the 
end  of  every  mile.  The  sections  shall  be 
numbered  respectively,  beginning  with  the 
number  one  in  the  northeast  section  and  pro- 
ceeding west  and  east  alternately  through 
the  township  with  progressive  numbers  till 
the  thirty-six  be  completed.  •  *  •  Where 
the  exterior  lines  of  the  townships  which 
may  be  subdivided  Into  sections  or  half  sec- 
tions exceed,  or  do  not  extend  six  miles,  the 
excess  or  deficiency  shall  be  specially  noted, 
and  added  to  or  deducted  from  the  western 
and  northern  ranges  of  sections  or  half  sec- 
tions in  such  township,  according  as  the 
error  may  be  In  running  the  lines  from  east 
to  west,  or  from  north  to  south." 

It  Is  conceded  that  section  31  Is  in  the 
southwest  corner  of  township  number  13, 
and  In  the  west  tier  of  sections,  and  that 
the  shortage  should,  under  the  statute,  fall 
In  section  31,  while  the  attempt  in  this  case 
Is  to  deduct  the  shortage  entirely  from  sec- 
tion 32,  and  none  from  section  31;  and  to 
accomplish  this  a  new  trial  is  asked  for  the 
purpose  of  establishing  the  controverted 
corner  at  a  place  other  than  that  called  for 
by  the  original  field  notes  on  file  in  the  sur- 
veyor general's  office,  and  to  set  aside  the 
lines  as  established  in  the  trial  at  law,  and 
substitute  therefor  other  lines  that  have 
been  run  In  direct  violation  of  the  United 
States  statutes.  In  support  of  this  propo- 
sition a  number  of  cases  have  been  cited  in 
which  it  has  been  held  that  the  monuments 
placed  upon  the  ground  must  control,  but  in 
none  of  these  cases  has  the  discrepancy  be- 
tween the  monuments  and  the  lines  as  they 
should  have  been  surveyed  under  the  statute 
been  more  than  a  few  feet,  and  It  may  well 
be  doubted  whether  the  rule  giving  prefer- 
ence to  monuments  should  be  extended  to  a 
case  like  the  present,  even  in  an  action  at 
law;  but,  however  that  may  be,  after  the 
lines  have  been  once  established,  as  In  this 
case,  after  a  protracted  litigation  at  law,  a 
court  of  equity  should  not  set  aBide  a  Judg- 
ment fairly  obtained,  in  order  to  maintain  a 
survey  that  is  illegal,  if  not  fraudulent 
Where  a  trial  has  been  had  and  a  judgment 
rendered  at  law,  the  judgment  should  not 
be  set  aside,  and  a  new  trial  awarded  in 
equity,  unless  by  so  doing  the  ends  of  jus- 
tice will  be  subserved.-  Such  a  case,  In  my 
judgment,  is  not  disclosed  by  this  record. 
Here  we  are  asked  to  set  aside  a  judgment 
upon  a  finding  that  the  newly-discovered  cor- 
ner is  established  -by  a  preponderance  of  the 
evidence  only,  in  a  suit  instituted  years 
after  the  judgment  was  rendered  and  the 


new  evidence  discovered.  The  controversy 
has  already  been  before  the  courts  for  up- 
wards of  eight  years.  Two  of  the  original 
plaintiffs  have  died  since  its  commencement 
Should  a  new  trial  be  awarded,  counsel  will 
not  only  be  deprived  of  their  advice  and 
assistance  in  conducting  the  litigation,  but 
their  Hps  are  also  sealed.  It  is  true  that 
the  testimony  of  these  parties,  as  taken  up- 
on a  former  trial,  is  preserved  in  the  record; 
but  I  apprehend  that  this  testimony  would 
be  of  but  little  avail  upon  a  new  trial,  upon 
the  question  of  the  authenticity  of  the  al- 
leged newly-discovered  corner,  as  their  testi- 
mony upon  the  former  trial  was  not  directed 
to  this  point  For  the  reasons  given,  the 
judgment  should  be  affirmed. 

ELLIOTT,  J.  (concurring  with  the  CHIEF 
JUSTICE  on  one  point).  The  attempt  to  Im- 
peach the  former  judgment  on  the  ground 
of  fraud  is  practically  abandoned,  but  it  is 
insisted  that  plaintiff  Is  entitled  to  a  new 
trial  on  the  ground  of  newly-discovered  evi- 
dence. Plaintiff  was  possessed  of  the  new- 
ly-discovered evidence  for  a  period  of  about 
five  months,  during  wbich  time  he  could 
have  had  the  former  jndgment  vacated,  and 
a  new  trial  allowed,  by  making  application 
therefor  to  the  court  In  the  former  action,  in 
accordance  with  the  statute.  That  mode  of 
relief  was  plain,  speedy,  and  adequate.  In 
my  opinion,  plaintiff's  negligence  In  not 
making  application  to  have  the  former  judg- 
ment vacated  Is  conclusive  against  his  right 
to  seek  the  same  relief  by  another  action  in 
the  nature  of  a  bill  of  review.  To  this  ex- 
tent I  concur  In  the  opinion  of  Chief  Justice 
HAYT.  My  Brother  GODDARD  concedes 
that  if  plaintiff  had  opportunity  to  apply  for 
a  new  trial  on  the  ground  of  newly-discover- 
ed evidence,  under  section  217  of  the  Code, 
and  neglected  so  to  do,  he  would  be  preclud- 
ed from  seeking  relief  upon  the  same  ground 
In  a  suit  In  equity.  I  am  unable  to  see  why 
his  neglect  to  apply  for  a  new  trial  under 
section  272  of  the  Code  should  not  have  the 
same  effect.  To  have  secured  a  new  trial 
under  section  217  would  have  required  a 
showing  of  diligence  which  might  have  been 
difficult  to  make,  whereas  he  was  entitled  to 
a  new  trial  under  section  272  as  of  right, 
without  showing  cause;  and  the  new  trial, 
whatever  the  mode  of  obtaining  it,  would 
have  afforded  him  the  same  relief.  As  to 
other  questions  so  ably  discussed  by  my  as- 
sociates, I  express  no  opinion.  Affirmed. 

GODDARD,  J.  (dissenting).  After  a  care- 
ful and  thorough  examination  of  the  record 
presented,  1  am  unable  to  concur  in  either 
the  conclusion  of  my  learned  associates  or 
in  the  reasoning  upon  which  that  conclusion 
rests.  It  is  of  little  moment,  so  far  as  the 
question  before  us  is  concerned,  what  the 
testimony  of  any  Individual  witness  was  be- 
fore the  trial  court,  since  that  court,  in  the 
exercise  of  its  peculiar  province,  has  found 
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that  the  weight  of  the  testimony  Introduced 
sustained  certain  conclusions  of  fact,  and, 
under  the  well-settled  doctrine  of  this  court, 
these  findings  must  be  accepted  as  correct, 
and  are  not  open  for  review  upon  appeal. 
Warren  v.  Adams,  19  Colo.  515,  36  Pac  604; 
Nixon  v.  Harmon,  17  Colo.  276,  29  Pac.  808; 
Lundy  v.  Hanson,  16  Colo.  267,  26  Pac.  816; 
Riley  v.  Riley,  14  Colo.  290,  23  Pac.  326; 
Mining  Co.  v.  Musgrave,  14  Colo.  79,  23  Pac. 
458;  Rollins  v.  Board  of  Com'rs,  15  Colo. 
103,  25  Pac.  319;  Publishing  Co.  v.  Russell,  18 
Colo.  75,  31  Pac.  503;  Wallace  v.  Giltlnan, 
18  Colo.  473,  33  Pac.  185;  Castner  v.  Rich- 
ardson, 18  Colo.  496,  33  Pac.  163.  The  sole 
question,  therefore,  for  our  consideration,  is 
whether  the  facts  found  by  the  trial  judge 
are  sufficient  to  entitle  the  plaintiff  to  relief 
in  equity  and  to  a  new  trial  upon  the  ground 
of  newly-discovered  evidence.  It  is  well  set- 
tled that  equity  will  enjoin  a  judgment  at 
law  when  its  enforcement  is  against  con- 
science, and  grant  a  new  trial  upon  newly- 
discovered  evidence  material  to  and  con- 
clusive upon  the  merits,  which  the  aggriev- 
ed party  could  not  have  produced  upon  the 
trial  at  law  by  the  exercise  of  proper  dili- 
gence, or  of  which  he  could  not  avail  him- 
self by  reason  of  some  accident,  mistake,  or 
circumstance  beyond  his  control.  Judge 
Story,  in  his  work  on  Equity  (volume  2,  § 
894),  states  the  rule  on  this  subject  as  fol- 
lows: "Relief  will  be  granted  where  the  de- 
fense could  not  at  the  time,  or  under  the  cir- 
cumstances, be  made  available  at  law,  with- 
out any  laches  of  the  party.  Thus,  for  In- 
stance, if  a  party  should  recover  a  judgment 
at  law  for  a  debt,  and  the  defendant  should 
afterwards  find  a  receipt  under  the  plain- 
tiff's own  hand  for  the  very  money  in  ques- 
tion, the  defendant  (where  there  was  no 
laches  on  his  part)  would  be  relieved  by  a 
perpetual  injunction  in  equity.  So,  if  a  fact 
material  to  the  merits  should  be  discovered 
after  a  trial,  which  could  not,  by  ordinary 
diligence,  have  been  ascertained  before,  the 
like  relief  would  be  granted."  Among  the 
many  authorities  that  might  be  cited  to  the 
same  effect,  see  3  Grah.  &  W.  New  Trials, 
455;  1  High,  Inj.  §  112  et  seq;  Cox  v.  Rail- 
road Co.,  44  Ala.  611;  Floyd  v.  Jayne,  6 
Johns.  Ch.  479;  Carrington  v.  Holabird,  17 
Conn.  530;  Baltzell  v.  Randolph,  9  Fla.  366. 
The  circumstances  under  which  equity  will 
interpose  because  of  newly-discovered  evi- 
dence are  summed  up  by  Black,  in  his  work 
on  Judgments  (volume  1,  §  386),  as  follows: 
"(1)  The  "evidence  must  have  been  discover- 
ed since  the  trial.  (2)  It  must  be  evidence 
that  could  not  have  been  discovered  before 
the  trial  by  the  plaintiff  or  defendant,  as  the 
case  may  be.  by  the  exercise  of  reasonable 
diligence.  (3)  It  must  be  material  in  its  ob- 
ject, and  such  as  ought,  on  another  trial,  to 
produce  an  opposite  result  on  the  merits. 
(4)  It  must  not  be  merely  cumulative,  cor- 
roborative, or  collateral." 
Are  these   conditions   met  by  the  facts 


found  by  the  court  below?  The  "Snider 
Monument,"  as  It  is  termed,  is  found  to  be 
the  true  government  corner  as  established 
by  the  original  government  survey,  and  in 
place  as  originally  located.  Plaintiff  used 
reasonable  diligence  to  discover  it  before 
the  trial  at  law.  Adopting  it  as  the  true 
north  corner  for  sections  31  and  32,  a  line 
correctly  run  therefrom  to  the  south  town- 
ship line  between  these  sections  places  the 
caverns  in  question  in  section  31.  If  all 
these  things  be  true,— and  we  must  assume 
they  are  on  this  appeal,— it  would  seem  to 
admit  of  but  little'  question  that  the  appel- 
lant exercised  the  requisite  diligence,  or  as 
to  the  sufficiency  of  the  newly-discovered 
evidence,  if  verified  to  the  satisfaction  of 
the  jury,  to  produce  a  different  and  decisive 
result  on  another  trial. 

But  it  is  said  that  if  it  be  conceded  that 
the  newly-discovered  stone  is  properly  au- 
thenticated, and  admitted  to  be  where  it  was 
originally  placed  by  the  government  sur- 
veyor, it  appearing  that  it  was  incorrectly 
placed,  as  shown  by  the  field  notes  of  the 
original  survey,  it  will  be  inequitable  to 
give  appellant  an  opportunity  to  utilize  it, 
even  if  a  true  corner,  by  awarding  him  an- 
other trial.  Suffice  it  to  say,  the  survey  as 
made  and  marked  upon  the  ground,  whether 
incorrectly  or  not,  fixed  the  boundary  line 
between  these  sections,  and  it  is  not  the 
province  of  the  courts  to  correct  government 
surveys  of  public  land,  or  establish  lines 
contrary  to  such  surveys,  however  incor- 
rect they  may  be.  As  was  said  in  Cragin 
v.  Powell,  128  U.  S.  691,  9  Sup.  Ct  203: 
"Whether  the  official  survey  •  •  *  is 
erroneous  •  •  •  is  a  question  which  was 
not  within  the  province  of  the  court  below, 
nor  is  it  the  province  of  this  court  to  con- 
sider and  determine.  The  mistakes  and 
abuses  which  have  crept  into  the  official 
surveys  of  the  public  domain  form  a  fruit- 
ful theme  of  complaint  in  the  political 
branches  of  the  government.  The  correc- 
tion of  these  mistakes  and  abuses  has  not 
been  delegated  to  the  judiciary.  *  *  » 
That  the  power  to  make  and  correct  sir. 
veys  of  the  public  lands  belongs  to  the  po- 
litical department  of  the  government,  and 
that,  while  the  lands  are  subject  to  the  su- 
pervision of  the  general  land  office,  the  de- 
cisions of  that  bureau  in  all  such  cases,  like 
that  of  other  special  tribunals  upon  matters 
within  their  exclusive  jurisdiction,  are  un- 
assailable by  the  courts,  except  by  a  direct 
proceeding;  and  that  the  latter  have  no  con- 
current or  original  power  to  make  similar 
corrections.— if  not  an  elementary  principle 
of  our  land  law.  is  settled  by  such  a  mass 
of  decisions  of  this  court  that  its  mere  state- 
ment is  sufficient.  *  *  *  The  reason  of 
this  rule,  as  stated  by  Justice  Catron  in  the 
case  of  Haydell  v.  Dufresne,  is  that  'great 
confusion  and  litigation  would  ensue  if  the 
judicial  tribunals,  state  and  federal,  were 
permitted  to  interfere  and  overthrow  the 
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public  surveys  on  no  other  ground  than  an 
opinion  that  they  could  have  the  work  In 
the  field  better  done,  and  divisions  more 
equitably  made,  than  the  department  of  pub- 
lic lands  could  do.'  17  How.  30."  Lands  are 
granted  by  the  government  according  to  the 
official  survey,  and  by  his  patent  from  the 
government  the  appellant  acquired  title  to 
the  land  conveyed  thereby  as-  described  and 
designated  by  such  survey,  and  the  locus  of 
his  land  is  to  be  ascertained  by  reference  to  it 
and  the  original  landmarks  placed  on  the 
ground  by  the  government  surveyor.  It  is 
equitable  that  this  should  be  done  in  this 
case. 

It  is  undisputed  that  about  June  1,  1881, 
appellant  discovered  the  caverns  in  ques- 
tion, and  took  immediate  steps  to  pre-empt 
and  acquire  title  to  that  portion  of  section 
31  which,  according  to  the  government  sur- 
vey, as  actually  made,  Included  them;  and, 
whether  correct  or  not,  the  location  of  the 
E.  %  of  the  N.  E.  %,  and  the  N.  E.  %  of  the 
8.  E.  not  only  must  but  in  Justice  ought 
to  be  determined  by  such  survey,  and  not 
by  the  survey  upon  which  the  lines  were 
established  at  the  last  trial,  based,  as  it  was, 
upon  the  theory  that  the  true  corner  was 
lost  The  cases  are  numerous  which  sus- 
tain the  proposition  that  monuments  placed 
upon  the  ground  by  the  government  surveyor 
control,  when  a  discrepancy  exists  between 
them  and  the  courses  and  distances  as 
given  in  the  field  notes,  and  I  do  not  find 
any  case  in  which  it  is  held  that  the  extent 
of  the  discrepancy  changes  this  rule.  Among 
them  are  the  following:  Mayor  of  Liber- 
ty v.  Burns,  114  Mo.  426,  19  S.  W.  1107, 
and  21  S.  W.  728;  Knight  v.  Elliott,  57 
Mo.  317;  Climer  v.  Wallace,  28  Mo.  656; 
Bruckner's  Lessee  v.  Lawrence,  1  Doug. 
(Mich.)  19;  Nesselrode  v.  Parish,  59  Iowa, 
570,  13  N.  W.  746;  Johnson  v.  Preston,  9 
Xeb.  474,  4  N.  W.  83;  Thompson  v.  Harris 
(Neb.)  58  N.  W.  712;  Ogllvie  v.  Copeland 
(111.)  33  N.  E.  1085;  Beardsley  v.  Crane,  52 
Minn.  537,  54  N.  W.  740;  Hess  v.  Meyer,  73 
Mich.  259,  41  N.  W.  422;  George  v.  Thomas, 
16  Tex.  74;  Pollard  v.  Shlvely,  5  Colo.  309; 
Cullacott  v.  Mining  Co.,  8  Colo.  179,  6  Pac. 
211. 

Why  should  the  mistake  of  the  govern- 
ment, In  disposing  of  its  land  upon  an  In- 
correct survey,  be  invoked  to  destroy  the 
title  of  a  bona  fide  purchaser  in  actual  pos- 
session? and  why  is  not  such  a  purchaser's 
claim  to  the  land  entitled  to  recognition  and 
protection  In  equity  as  well  as  at  law?  It 
seems  to  me  that  the  rule  invoked  by  appel- 
lees, and  announced  by  the  chief  justice, 
that  the  mistake  of  the  government  surveyor 
should  be  visited  upon  the  unoffending  head 
of  appellant,  is  somewhat  in  the  nature  of  a 
vicarious  punishment. 

The  remaining  proposition  decisive  of  this 
appeal,  it  being  the  only  one  upon  which  my 
learned  associates  agree,  is  that  the  abortive 
attempt  and  failure  of  plaintiff  to  obtain  a 


new  trial,  under  chapter  23,  Code  Civ.  Proc, 
precludes  him  from  invoking  this  equitable 
relief.  It  is  to  be  inferred  from  the  citations 
in  support  of  this  conclusion  that  it  is  predi- 
cated upon  the  well-settled  doctrine  that 
equity  will  not  Interfere  where  there  is  a 
plain  and  adequate  remedy  at  law,  and  that 
the  statutory  right  of  a  defeated  party  in  an 
ejectment  suit  to  avail  himself  of  a  new  trial 
upon  request  therefor,  and  the  payment  of 
the  costs  by  the  first  day  of  the  next  term, 
affords  an  adequate  legal  remedy,  and  hence 
is  exclusive,  if  available  under  the'  circum- 
stances. The  unsoundness  of  this  reasoning 
Is  apparent,  when  we  consider  the  reason 
upon  which  equity  refuses  its  aid.  It  1b  be- 
cause a  way  has  been  provided  to  obtain  re- 
dress at  law  upon  the  same  grounds  that  are 
relied  on  for  its  interference,  and  if  such 
way  has  been  neglected,  or  the  relief  has 
been  denied  at  law  upon  a  fair  hearing,  it 
refuses  to  act  And  I  concede  that  if  the 
plaintiff  had  an  opportunity  to  apply  for  a 
new  trial  upon  the  ground  of  newly-discov- 
ered evidence,  under  section  217,  c.  17,  Code 
Civ.  Proc,  and  neglected  to  do  so,  he  is  pre- 
cluded from  seeking  relief  upon  the  same 
ground  in  a  suit  in  equity.  But  it  is  clear 
and  undisputed  that  he  had  no  such  oppor- 
tunity. When  he  discovered  the  corner  In 
June,  1888,  the  time  had  passed  In  which 
he  could  present  a  motion  for  a  new  trial  on 
the  merits,  and  the  only  way  he  could  there- 
after obtain  a  new  trial,  upon  the  ground  of 
newly-discovered  evidence,  was  by  the  aid 
of  equity.  Relief  upon  this  ground  could 
not,  In  my  judgment,  be  invoked  under  sec- 
tlon  75  of  the  Code,  it  is  unquestioned  that  ' 
a  motion  for  a  new  trial  upon  the  ground  of 
newly-discovered  evidence  may  be  made  con- 
currently with  an  application  to  vacate  the 
judgment,  upon  payment  of  costs,  under 
chapter  23;  and,  if  this  be  so,  it  seems  to  me 
that  it  logically  and  necessarily  follows  that 
a  suit  In  equity  will  also  lie  for  the  same 
purpose  concurrently  with  such  application. 
If  the  time  has  elapsed  for  filing  the  motion 
when  the  evidence  is  discovered.  •The  stat- 
utory remedy  by  motion  •  *  •  Is  only 
available  during  the  term  at  which  the  Judg- 
ment is  rendered,  and  in  many  cases  a  denial 
of  the  most  obvious  justice  would  result  from 
holding  this  remedy  exclusive.  The  assist- 
ance of  equity  cannot  be  invoked  so  long  as 
the  remedy  by  motion  exists;  but  when  the 
time  within  which  a  motion  may  be  made 
has  expired,  and  no  laches  or  want  of  dili- 
gence Is  Imputable  to  the  party  asking  relief, 
there  Is  nothing.  In  reason  or  propriety,  pre- 
venting the  interference  of  equity."  Bibend 
v.  Kreutz,  20  Cal.  110.  Counsel  for  appellees 
does  not  place  much  reliance  upon  the  claim 
that  the  attempt  to  obtain  a  new  trial  by  the 
payment  of  costs  estops  plaintiff  from  invok- 
ing equitable  relief,  but  insists,  rather,  that 
the  delay  In  bringing  the  suit  constitutes 
laches  that  bar  his  right  to  the  remedy,  and 
the  prosecution  of  his  appeal  from  the  judg- 
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ment  denying  him  a  new  trial,  under  chap- 
ter 23,  did  not  excuse  him  from  instituting 
this  action  -while  such  appeal  was  pending. 
His  contention  upon  this  matter  cannot  be 
better  expressed  than  in  his  own  language. 
He  says:  "It  is  said  he  had  a  right  to  prose- 
cute this  appeal.  We  do  not  question  it 
But  was  it  a  prerequisite  to  the  institution  of 
a  suit  in  equity  to  avoid  the  judgment,  the 
merits  of  which  were  not  involved  in  the  ap- 
peal? We  think  clearly  not.  Had  the  suit 
then  been  instituted,  we  submit  it  could  not 
have  been  dismissed  on  the  ground  that  the 
plaintiff  had  a  plain,  adequate,  and  certain 
remedy  at  law  by  appeal.  Surely,  the  dis- 
trict court  could  not  have  so  held  without 
nullifying  its  own  judgment,  denying  the  mo- 
tion for  a  new  trial.  It  is  a  fundamental  rule 
that  courts  of  equity  are  open  to  suitors  in 
all  cases  when  the  remedy  at  law  is  not 
plain,  certain,  and  adequate."  It  is  appar- 
ent, therefore,  that  the  learned  counsel  did 
not  regard  the  application  under  the  statute 
as  exclusive,  nor  even  a  justification  for  de- 
lay in  bringing  the  present  action,  and  he 
presents  what  I  regard  as  the  Only  debatable 
question  growing  out  of  the  pendency  of  that 
application,  and  that  is  whether  the  delay  in 
bringing  this  suit,  while  It  was  pending  in 
the  court  below  and  on  appeal,  constitutes 
laches  that  should  bar  the  right  to  maintain 
it.  Appellant  brought  this  action  immediate- 
ly upon  the  decision  of  that  appeal.  The  rea- 
son of  this  delay  is  apparent  from  the  his- 
tory of  the  law  action,  as  set  forth  in  the 
complaint.  When  the  second  trial  resulted 
„  in  an  unfavorable  verdict  and  judgment,  he 
attempted  to  obtain  a  new  trial  under  the 
statute.  He  relied  upon  a  procedure  which 
the  court  below  finds  to  have  been  the  gen- 
erally understood  practice  In  the  nisi  prius 
courts,  and  paid  the  costs,  but  took  no  fur- 
ther steps  in  apt  time  to  have  the  judgment 
vacated.  At  the  time  appellees  took  advan- 
tage of. his  default  in  this  regard  several 
terms  of  court  had  elapsed;  yet,  believing  it 
necessary  to  prosecute  an  appeal  from  the 
Judgment,  striking  the  case  from  the  docket 
and  refusing  him  a  new  trial,  before  institut- 
ing his  suit  in  equity,  he  pursued  that  course. 
While  he  may  not  avail  himself  of  this  mis- 
take of  law  to  escape  the  effect  of  that  judg- 
ment, it  may  be  taken  into  consideration  as 
rebutting  any  Intentional  or  willful  delay  In 
seeking  his  equitable  remedy;  and  although 
it  is  true  that  Immediately  on  discovering 
the  new  evidence,  or  upon  the  rendition  of 
that  judgment,  he  might  have  Instituted  his 
present  action,  his  failure  to  do  so,  under  the 
circumstances,  I  do  not  think  in  itself  consti- 
tutes such  laches  as  should  bar  him  from 
the  present  remedy,  if  upon  other  grounds  he 
is  entitled  thereto.  As  was  said  in  this  court 
in  the  case  of  Warren  v.  Adams,  supra: 
"Length  of  time  alone  is  not  sufficient  to  Jus- 
tify the  court  in  refusing  equitable  relief. 
The  circumstances  under  which  the  delay  oc- 
curred, together  with  the  lapse  of  time,  must 


be  such  as  to  impute  negligence  to  the  party 
who  seeks  relief."  Not  only  lapse  of  time, 
but  other  circumstances,  must  usually  Inter- 
vene to  successfully  Invoke  the  doctrine  of 
laches.  Every  case  is  governed  by  its  own 
circumstances,  and  whether  delay  is  suffi- 
cient to  effectually  bar  the  remedy  is  to  be 
resolved  in  the  light  of  those  circumstances. 
In  the  case  of  Dunne  v.  Stotesbury,  16  Colo. 
89,  26  Pac.  333,  Justico  Elliott,  speaking  for 
the  court,  said:  "When  there  has  been  unrea- 
sonable delay  in  bringing  suit,  courts  of  eq- 
uity sometimes  refuse  relief,  even  though 
the  statutory  period  of  limitations  has  not 
expired;  but  this  is  generally  in  cases  where 
acquiescence  amounts  to  a  tacit  recognition 
of  the  rights  of  the  party  in  possession,  and 
where  the  assertion  of  adverse  rights  is  re- 
garded as  not  only  inconsistent,  but  uncon- 
scionable, or  where  other  equitable  consider- 
ations equally  strong  are  established."  In 
this  case  the  property  in  question  has  re- 
mained in  statu  quo.  The  proceeds  derived 
from  the  undivided  Interest  that  appellees 
claim  In  the  caverns  have  been  preserved  by 
the  appointment  of  a  receiver.  The  appel- 
lant has  not  slept  upon  his  rights,  but  has 
persistently  and  continually  attempted  to  ob- 
tain relief  from  the  judgment.  Nor  can  the 
appellees  be  prejudiced  by  loss  of  witnesses 
by  death  or  removal  from  the  jurisdiction  of 
the  court,  since  their  evidence  taken  upon  the 
former  trials  is  preserved  in  the  record, 
and  may  be  resorted  to  upon  another  trial. 
Mining  Co.  v.  Musgrave,  supra.  None  of 
these  -  equitable  considerations  have  inter- 
vened, and  I  can  see  no  reason  why  the  de- 
lay In  Instituting  this  suit  should  deprive 
appellant  of  relief  from  a  judgment  mani- 
festly inequitable,  a  delay  attributable  sole- 
ly to  a  mistake  In  regard  to  an  unsettled 
practice,  and  one  that  might  easily  have  been 
avoided  by  appellees  had  they  seen  fit  to 
waive  a  technical  default  and  submit  to  a 
trial  upon  the  merits.  I  am  clearly  of  the 
opinion  that  the  court  below  erred  In  dis- 
missing the  complaint,  and  in  not  granting  a 
new  trial,  upon  the  ground  of  newly-discov- 
ered evidence,  although  correct  in  its  conclu- 
sion that  the  facts  were  insufficient  to  over- 
throw the  Judgment  on  the  ground  of  fraud; 
and  that  the  judgment  should  be  reversed. 


(21  Colo.  21) 

SCHWARTZ  v.  BIRNBAUM. 

(Supreme  Court  of  Colorado.    Feb.  18,  1895.) 

Exemptions—  Construction  or  Statute  —  Resi- 
dence Apakt  from  Family— Selection 
•    of  Exempt  Propebtt. 

1.  Defendant,  the  head  of  a  family,  came 
from  New  York  to  Colorado,  intending  to  live 
there  permanently,  and  to  remove  his  family 
there  when  able.  When  he  left  New  York  his 
family  went  to  Pennsylvania,  and  were  never 
in  Colorado.  Held,  that  defendant  was  not  "re- 
siding with"  his  family  in  Colorado,  so  as  to  ex- 
empt stock  in  trade  in  his  possession,  under 
Mills'  Ann.  St  §  2562. 

2.  Where  only  part  of  property  levied  on  is 
claimed  to  be  exempt,  the  mere  demand  by  the 
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execution  defendant  of  hig  right  to  select  is  not 
equivalent  to  making  the  selection,  so  as  to  per- 
fect the  right  of  exemption. 

3.  Where  a  writ  of  attachment  has  been 
levied  upon  a  stock  of  goods,  part  of  which 
are  claimed  as  exempt,  and  part  are  confessedly 
subject  to  the  attachment,  an  order  of  court 
releasing  all  the  property  attached  is  error. 

Appeal  from  Arapahoe  county  court. 

Action  by  Max  Schwartz  against  Sigmund 
Birnbaum,  accompanied  by  writ  of  attach- 
ment There  was  a  judgment  in  the  justice 
court  for  the  amount  of  his  claim  and  an  or- 
der sustaining  the  attachment  From  a  j  udg- 
inent  of  the  county  court,  reversing  the  order 
of  the  Justice  court  sustaining  the  attach- 
ment plaintiff  appeals.  Reversed. 

Max  Schwartz,  the  appellant  who  was 
plaintiff  below,  brought  his  action  against 
Sigmund  Birnbaum,  the  appellee  and  defend- 
ant to  recover  the  sum  of  $258.41,  which 
plaintiff  alleged  to  be  due  upon  a  contract 
and  that  the  demand  sued  upon  was  on  an 
overdue  book  account.  Plaintiff  sued  out  a 
writ  of  attachment  in  aid  of  his  action,  and 
the  same  was  levied,  as  shown  by  the  re- 
turn to  the  writ  upon  defendant's  "stock  of 
clothing,  shirts,  notions,  and  anything  in 
store  3205  I.arimer  street"  and  by  leaving 
a  copy  of  the  writ  with  defendant.  The  de- 
fendant filed  In  the  justice's  court  his  affida- 
vit of  exemption,  which,  omitting  the  title, 
is  as  follows:  "S.  Birnbaum,  above-named 
defendant,  being  duly  sworn,  deposes  and 
says  that  he  is  a  married  man,  and  the  head 
of  a  family,  and  is  a  resident  of  Colorado, 
and  is  entitled  to  the  benefit  of  the  exemp- 
tion laws  of  said  state,  and  that  he  claims 
all  the  property  attached  in  said  case  as  ex- 
empt except  the  property  he  bought  of  the 
plaintiff,  and  he  demands  the  right  of  selec- 
tion thereof."  The  defendant  apparently 
did  not  contest  the  validity  of  the  claim  sued 
upon.  In  the  justice's  court  a  judgment  was 
rendered  in  favor  of  the  plaintiff  for  the 
amount  of  said  claim,  and  an  order  was 
made  sustaining  the  attachment  From  this 
order  sustaining  the  attachment  an  appeal 
was  taken  to  the  county  court,  and  upon 
trial  there  the  county  court  found  the  issues 
in  favor  of  the  defendant,  and  ordered  that 
all  the  goods  levied  upon  should  be  released, 
and  returned  by  the  plaintiff  to  the  defend- 
ant. From  this  judgment  of  the  county  court 
the  plaintiff  comes  here  with  his  appeal. 

The  only  testimony  given  was  that  by  the 
defendant  himself.  It  is  to  the  effect  that 
at  the  time  of  the  levy  of  the  writ  of  attach- 
ment the  defendant  was  a  married  man,  and 
the  head  of  a  family,  consisting  of  his  wife 
and  two  children,  who  were  dependent  upon 
him  for  support  He  was  conducting  a  small 
shop  for  the  sale  of  clothing  and  gentlemen's 
furnishing  goods  in  the  city  of  Denver,  and 
had  been  engaged  in  such  business  here  for 
about  16  months.  He  came  from  the  city  of 
New  York  with  the  Intention  of  settling  in 
this  state,  and  sending  for  his  family  to  come 
to  Colorado  to  make  this  their  home,  as  he 
▼.39r.no.4—27 


says,  "as  soon  as  he  was  fixed  to  receive 
them."  He  never  resided  with  his  family  in 
this  state;  that  is,  the  wife  and  children 
had  never  been  in  Colorado,  they  residing 
temporarily  in  the  city  of  Philadelphia  dur- 
ing all  the  time  that  deferent  himself  had 
been  in  Colorado.  Two  or  thr&*»  months  be- 
fore the  levy  of  this  writ  he  had  sent  to  his 
family  money  with  which  to  pay  the  ex- 
penses of  a  removal  to  Colorado,  and,  al- 
though they  sent  on  some  furniture,  they 
themselves  have  never  arrived.  The  prop- 
erty which  .dfifend^fc/jJaJms  as  exempt  from 
levy  was  his  stock  in  trade,  used  and  kept 
for  carrying  on  his  business,  and  the  value 
was  less  than  $200.  There  is  no  evidence  to 
show  what  are  the  specific  articles  which  t;he 
defendant  claims  to  be  exempt  further  than 
that  the  articles  are  a  part  of  his  stock  of 
gentlemen's  furnishing  goods,  and  that  they 
are  no  part  of  the  goods  which  he  bought 
from  plaintiff.  While  the  record  is  not  ex- 
plicit, it  appears  that  the  issue  was  tried  In 
the  county  court  upon  the  same  affidavit  that 
was  filed  by  the  defendant  in  the  justice's 
court.  There  is  no  evidence  that  any  de- 
mand for  exemption  was  made  by  the  de- 
fendant at  the  time  of  the  levy  of  the  writ 
nor  is  there  any  evidence  that  at  any  time, 
a  selection  of  the  property  claimed  to  be  ex- 
empt was  ever  madefy  defendant  The  on- 
ly claim  that  the  defendant  makes,  so  far  as 
the  evidence  shows,  was  that  embodied  in, 
and  asserted  by,  the  affidavit  which  has  been 
heretofore  set  out  in  full;  but  he  never,  by 
any  word  or  act  otherwise  attempted  to  ex- 
ercise the  right  of  selection  which  he  as- 
serted in  his  affidavit  The  statute  under 
which  the  appellee  claims  that  he  is  entitled 
to  the  right  of  exemption  is,  in  substance, 
as  follows:  The  stock  in  trade,  used  and 
kept  for  the  purposes  of  carrying  on  his 
trade  or  business,  not  exceeding  $200  in  val- 
ue, when  the  same  is  owned  by  any  person 
being  the  head  of  a  family  and  residing  with 
the  same,  shall  be  exempt  from  levy  and  sale 
under  any  execution  or  writ  of  attachment 
Gen.  St.  §  1806;  Mills'  Ann.  St  5  2562. 

J.  W.  Horner  and  J.  Ek  Robinson,  for  appel- 
lant George  A.  Smith;  for  appellee. 

CAMPBELL,  J.  (after  stating  the  facts). 
The  questions  sought  to  be  raised  by  this  ap- 
peal may  be  stated  as  follows:  First  Was 
the  defendant,  under  our  statute,  a  person 
entitled  to  the  exemption  of  his  stock  in  trade? 
Second.  Has  he  made  his  claim  for  exemption 
in  the  proper  time  and  manner?  Third.  Does 
the  claim  and  evidence  Justify  the  judgment 
rendered  by  the  county  court? 

That  the  defendant  at  the  time  of  the  levy 
of  the  writ  of  attachment  was  the  head  of 
a  family  admits  of  no  doubt.  That  he  was 
then  "residing"  with  the  same  is  not  true  In 
the  literal  or.  ordinary  amae  of  the  term.  But 
it  is  contended  by  the. appellee,  as  our  consti- 
tution enjoins  upon  the  legislature  the  enact- 
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nient  of  liberal  exemption  laws,  and  as  the 
courts,  when  those  laws  are  passed,  construe 
them  liberally  in  favor  of  persons  claiming 
rights  thereunder,  and  in  order  to  effectuate 
their  beneficent  design,  that  the  defendant 
was  residing  with  his  family  in  Colorado, 
within  the  meaning  and  Intent  of  the  statute. 
It  is  true  that  the  courts,  In  the  construction 
of  statutes,  will  endeavor  to  arrive  at  the  true 
meaning  of  the  legislature,  even  though  the 
meaning  so  ascertained  will  depart  from  the 
literal  sense  of  the  words.  It  is  also  true 
that  courts  will  endeavor  to  give  to  all  the 
words  found  in  a  statute  -their  proper  and 
legitimate  meaning,  and  will  presume  that 
tue  legislature  meant  something  when  It  em- 
ployed those  words.  The  principal  object  of 
all  exemption  laws,  it  has  been  said,  is  for 
the  l>eneflt  of  the  family,  and,  under  our  law, 
this  benefit  is  to  be  enjoyed  by  the  head  of 
a  family  and  for  their  use  only  while  he  re- 
sides with  the  same.  As  has  been  said,  the 
evidence  here  shows  that  the  defendant  Is 
the  bead  of  a  family;  that  he  came  from  the 
state  of  New  York  to  Colorado  to  make  this  his 
permanent  home,  and  to  remove  his  family 
here  as  soon  as  he  was  able  to  accomplish  it 
When  he  left  New  York,  his  family  went  to 
the  state  of  Pennsylvania.  They  have  never 
been  in  the  state  of  Colorado.  Appellee  con- 
tends that,  inasmuch  as  the  domicile  of  the 
husband  Is  the  domicile  of  the  wife,  there- 
fore the  residence  of  the  husband  must  be 
the  residence  of  the  wife  and  family.  This  Is 
not  universally  true  as  a  matter  of  fact, 
neither  do  we  think  It  follows  as  a  matter 
of  law.  If  this  contention  were  correct  as  a 
legal  proposition,  the  legislature  evidently 
misinterpreted  the  then  existing  law.  The 
legislature  evidently  construed  the  law  to  be 
that  the  head  of  a  family  might  have  a  resi- 
dence in  one  place,  and  his  family  a  residence 
in  another  place,  and  that  the  head  of  a  fam- 
ily might  have  his  residence,  and  still  not 
reside  with  his  family;  so  it  imposed  as  a 
condition  to  the  right  of  exemption  that  the 
head  of  a  family  should  enjoy  it  only  while 
he  Is  residing  with  the  same.  The  converse 
of  the  proposition  must  necessarily  be  true, 
that,  when  he  is  not  residing  with  his  family, 
he  cannot  claim  the  right  of  exemption.  If 
the  residence  of  the  head  of  a  family  fixes  the 
residence  of  his  family,  and  if  the  law  estab- 
lishes the  residence  of  the  family  wherever 
the  head  is  residing,  then  the  head  of  the 
family  resides  with  the  same,  even  though  the 
family  be  residing  in  one  state,  and  the  head 
in  another  state.  If  such  be  the  law,  then 
the  use  of  the  language,  "and  residing  with 
the  same,"  is  entirely  superfluous;  but  we 
cannot  presume  that  the  legislature  used  these 
words  without  intending  to  convey  some 
meaning. 

In  Illinois,  where  the  statute  is  like  ours, 
In  that  it  requires  that  a  claimant  must  be 
the  head  of  a  family,  and  residing  with  the 
same,  to  entitle  him  to  maintain  his  claim 
•hat  such  property  is  exempt  from  seizure, 


it  is  held  that  the  claimant  must  prove,  noi 
only  that  he  Is  the  head  of  a  family,  but 
that  he  resides  with  the  same,  showing  that 
these  words  impose  a  condition  other  than 
that  one  must  be  the  head  of  a  family.  Mc- 
Masters  v.  Alsop,  85  III.  157;  Barnes  v.  Rog- 
ers, 23  111.  350.  The  claimant  must  reside  with 
his  family  either  in  this  state  or  in  the  state 
of  Pennsylvania.  He  Is  here;  his  family  is 
there.  He  does  not  claim  his  residence  In 
Pennsylvania,  but  bases  his  claim  to  this  ex- 
emption solely  upon  the  fact  that  he  Is  a  resi- 
dent of  this  state;  hence  be  does  not  reside 
with  his  family  in  Pennsylvania.  In  no  sense 
of  the  term  can  It  be  held  that  he  Is  "residing" 
with  his  family  in  this  state.  He  could  not 
very  well  reside  with  them  unless  they  reside 
with  him,  and  they  reside  in  Philadelphia. 
They  never  have  been  here,  but  during  his 
entire  residence  In  Denver  they  actually  were 
In  the  state  of  Pennsylvania.  Hence  defend- 
ant does  not  reside  In  Colorado  with  his  fam- 
ily, even  if  both  defendant  and  his  family  in- 
tended that  they  should  reside  here.  To  pro- 
duce such  a  result,  the  Intention  and  act 
must  unite.  If  plaintiff's  family  had  once  re- 
sided with  him  In  Colorado,  and  had  there- 
after gone  to  Pennsylvania  for  a  temporary 
residence,  the  case  would  be  quite  different, 
and  the  pertinency  and  force  of  appellee's 
argument  would  be  recognized. 

As  the  plaintiff  does  not  come  within  the 
class  of  persons  named  in  this  statute  as  en- 
titled to  the  benefit  of  exemption,  strictly  it 
may  not  be  necessary  to  determine  whether  or 
not  he  properly  made  his  selection  of  exempt 
property.  But  no  selection  was  ever  made 
by  defendant  Property  other  than  that  claim- 
ed to  be  exempt  was  levied  upon.  The  mere 
demand  by  defendant  of  his  right  to  select 
was  not  equivalent  to  making  the  selection. 
It  was  not  the  duty  of  the  constable  to  set 
apart  the  exempt  property,  unless  the  claim- 
ant pointed  out  such  property,  when  the  sei- 
zure embraced  other  property  rightfully  tak- 
en, and  the  exempt  property  was  not  specific- 
ally exempt  by  the  statute,  but  merely  com- 
prised a  portion  of  stock  in  trade,  even 
though  it  be  less  than  $200  In  value. 

There  is  another  reason  why  the  judgment 
should  be  reversed.  The  constable,  under 
the  writ  of  attachment  seized  not  only  this 
property  which  Is  claimed  to  be  exempt  but 
also  other  property  purchased  by  the  defend- 
ant from  the  plaintiff,  for  the  purchase  price 
qf  which  this  action  was  brought  The  na- 
ture of  the  claim  sued  upon  does  not  expressly 
appear  from  the  evidence,  but  the  appellee  in 
his  brief  virtually  concedes  that  the  action 
was  for  the  purchase  price  of  goods  sold  to 
him  by  the  plaintiff,  and  in  his  affidavit  claim- 
ing exemption  he  expressly  excepts  therefrom 
such  goods  as  were  purchased  by  him  from  the 
plaintiff.  The  evidence  does  not  disclose  spe- 
cifically what  goods  are  claimed  as  exempt, 
or  what  was  confessedly  subject  to  the  at- 
tachment The  county  court  however,  order- 
ed a  release  of  all  the  property  attached,  both 
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that  which  was  declared  not  subject  to  at- 
tachment and  that  conceded  to  be  liable  there- 
to, and  ordered  a  return  of  all  the  property 
to  the  defendant  This  was  error.  If  the  de- 
fendant was  a  person  entitled  to  the  exemp- 
tion, and  If  there  was  evidence  in  the  record 
to  inform  us  what  specific  property  was  sub- 
ject to  attachment  and  what  was  not,  we 
might  modify  the  judgment  of  the  court  be- 
low, and  order  a  redelivery  to  the  plaintiff  of 
that  portion  of  the  property  so  seized  under 
the  writ  of  attachment,'  which  the  plaintiff 
sold  to  the  defendant,  and  affirm  so  much  of 
the  judgment  as  awarded  a  delivery  to  the 
defendant  of  the  exempt  property.  There  is 
do  evidence,  however,  which  would  enable  us 
so  to  da  For  the  reasons  given  in  this  opin- 
ion the  judgment  must  be  reversed,  with  in- 
structions to  the  court  below  to  proceed  in 
accordance  with  the  views  herein  expressed. 
Reversed. 

(n  Colo.  84) 

BRANSFORD  et  aL  v.  NORWICH  UNION 
FIRE  INS.  SOC. 

(Supreme  Court  of  Colorado.    Feb.  18,  1895.) 

Amendment  or  Answer  —  Laches  —  Action  on 
Bond— Defenses. 

1.  A  refusal  to  allow  defendant  to  file  an 
amended  answer  will  not  be  disturbed  where 
the  defense  proposed  was  known  to  defendant 
when  he  filed  his  original  answer,  and  no  valid 
excuse  is  given  for  not  including  it  therein. 

2.  An  insurance  agent,  who  gave  a  bond 
conditioned  to  account  for  all  premiums  col- 
lected, cannot,  in  defense  to  an  action  on  the 
bond,  set  up  that  he  assigned  his  insurance  busi- 
ness to  several  insurance  companies,  including 
plaintiff,  to  whom  he  was  indebted,  to  sell  to  the 
best  advantage,  and  apply  the  proceeds  pro  rata 
to  the  payment  of  his  indebtedness  to  each, 
and  that  the  business  was  worth  enough  to  pay 
all  such  indebtedness,  but  that  the  companies 
sold  it  for  less  than  the  best  price  that  could 
have  been  obtained  therefor,  there  being  no  al- 
legation as  to  what  sum  might  have  been  real- 
ised. ' 

Appeal  from  Pitkin  county  court. 

Action  by  the  Norwich  Union  Fire  Insur- 
ance Society  against  John  D.  Bransford  and 
others  to  recover  moneys  in  the  hands  of  de- 
fendant as  agent  of  plaintiff,  and  which  de- 
fendant converted  to  his  own  use.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

W.  W.  Cooley  and  H.  W.  Clark,  for  appel- 
lants.   Edward  C.  Stinson,  for  appellee. 

HAYT,  C.  J.  The  Norwich  Union  Fire  In- 
surance Society,  a  corporation  engaged  In 
conducting  a  general  fire  insurance  business 
within  the  state  of  Colorado  and  elsewhere, 
appointed  one  John  D.  Bransford  as  its  agent 
at  Aspen.  Bransford  was  authorized  to  so- 
licit and  place  Insurance  and  receive  premi- 
ums therefor.  At  the  time  he  was  appointed 
he  executed  a  bond  for  the  faithful  discharge 
of  his  duties,  which  bond  is  as  follows: 
"Know  all  men  by  these  presents,  that  we, 
John  D.  Bransford,  R.  C.  Wilson,  and  E.  W. 


Fleming,  are  held  and  firmly  bound  unto  the 
Norwich  Union  Fire  Insurance  Society,  of 
Norwich,  England,  its  successors  and  assigns, 
in  the  sum  of  one  thousand  dollars,  lawful 
money  of  the  United  States  of  America,  to  be 
paid  to  the  said  the  Norwich  Union  Fire  In- 
surance Society,  for  which  payment,  well  and 
truly  to  be  made,  we  bind  ourselves,  our 
heirs,  executors,  and  administrators,  firmly 
by  these  presents,  sealed  with  our  seals,  dat- 
ed at  Aspen,  Colo.,  the  20th  day  of  January, 
one  thousand  eight  hundred  and  eighty-sev- 
en. The  condition  of  this  obligation  is  such 
that  If  the  above-bounden  John  D.  Bransford 
shall  faithfully  perform  his  duties  as  agent  of 
the  said  the  Norwich  Union  Fire  Insurance 
Society  for  Aspen,  Colorado,  and  vicinity,  and 
shall  duly  and  punctually  account  for  and 
pay  over  to  the  said  the  Norwich  Union  Fire 
Insurance  Society,  at  its  agency  in  the  city  of 
New  York,  the  premiums  and  moneys  collect- 
ed by  him  for  Insurance  of  risks  taken  by 
the  said  the  Norwich  Union  Fire  Insurance 
Society,  then  the  above  obligation  to  be  void; 
otherwise  to  remain  In  full  force  and  virtue; 
it  being  understood,  and  this  obligation  is  re- 
ceived by  the  said  society  upon  the  express 
condition,  that  any  leniency  shown  by  the 
society  to  said  agent  shall  not  relieve  the 
sureties  from  their  obligation,  and  that  it  is 
to  be  construed,  as  to  the  liabilities  of  the 
obligors  thereunder,  in  the  same  manner,  to 
all  intents  and  purposes,  as  if  it  had  been 
made  in  the  state  of  New  York.  John  D. 
Bransford.  [Seal.]  R,  C.  Wilson.  [Seal.] 
E.  W.  Fleming.  [Seal.] 

It  is  alleged  In  the  complaint,  and  shown 
by  undisputed  testimony  at  the  trial,  that  the 
defendant  Bransford,  while  such  agent,  col- 
lected for  his  principals  the  sum  of  $129.95 
as  premiums,  which  he  failed  to  pay  over, 
but  wrongfully  converted  and  appropriated 
to  his  own  use.  Plaintiff  demands  judgment 
for  this  amount  against  Bransford  and  his 
sureties  upon  the  foregoing  bond.  On  the 
27th  day  of  August,  1890,  the  defendants 
Wilson  and  Fleming  appeared  and  filed  a 
general  denial.  On  the  12th  day  of  Novem- 
ber following  Bransford  appeared  and  an- 
swered. By  this  answer  he  admits  the  alle- 
gation of  the  complaint  with  reference  to  the 
amount  Involved  In  the  action,  the  organiza- 
tion of  the  plaintiff  company,  and  his  em- 
ployment as  Its  agent.  He  further  admits 
the  making  and  delivery  of  the  bond  set  out. 
All  other  allegations  of  the  complaint  are  de- 
nied. Thereafter  the  defendant  Bransford 
moved  the  court  for  permission  to  file  what 
he  terms  a  "supplemental  answer,"  but  which 
is,  more  properly  speaking,  an  "amended 
answer,"  and  in  support  of  such  motion  he 
presented  his  affidavit  It  appears  from  the 
record  that  this  answer  and  affidavit  were 
prepared  on  the  14th  day  of  February,  1891. 
In  does  not  definitely  appear  at  what  time 
application  was  made  to  the  court  for  leave 
to  file  this  pleading,  but  presumably  at  Its 
next  sitting,  In  the  month  of  March,  shortly 
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before  the  case  was  reached  for  trial.  The 
court  refused  to  allow  the  amended  answer 
to  be  filed,  and  the  case  was  tried  to  the  court 
without  the  Intervention  of  a  Jury,  upon  the 
original  pleadings.  TEris*  trial  resulted  in  a 
judgment  for  plaintiff  for  the  amount  claimed. 

The  errors  assigned  may  properly  be  con- 
sidered upon  the  ruling  of  the  court  denying 
permission  to  file  the  amended  answer  ten- 
dered. It  is  apparent  from  the  record  that 
the  facts  alleged  in  this  pleading  were  as  well 
known  to  the  plaintiff  and  its  attorney  at 
the  time  of  filing  the  original  answer,  on  the 
12th  day  of  November,  1890,  as  they  were  at 
the  time  at  which  the  amended  answer  was 
prepared  and  tendered.  No  valid  excuse  be- 
ing given  for  not  presenting  this  defense  at 
the  time  of  filing  the  original  answer,  the 
court  might  properly,  in  its  discretion,  have 
refused  permission  to  file  the  same  for  this 
reason.  But,  aside  from  this,  the  answer 
tendered  constituted  no  defense  to  the  claim 
of  plaintiff.  By  this  answer  it  appears  that 
the  defendant  Bransford  was  the  agent  at  As- 
pen of  a  large  number  of  insurance  compa- 
nies, and  it  is  alleged  that,  after  his  failure 
to  pay  over  the  premiums  due  to  the  plaintiff 
and  other  companies,  he  give  a  bill  of  sale 
of  his  Insurance  agency  at  Aspen,  conveying 
and  assigning  to  them  all  of  his  Insurance 
business,  the  consideration  recited  in  this  bill 
of  sale  being  that  the  purchasers  should  take 
charge  of  the  agency,  and  sell  the  same  to  the 
best  advantage  of  all  parties,  the  proceeds  to 
be  applied  to  the  payment  of  the  indebted- 
ness of  the  defendant  Bransford  to  the  com- 
panies, pro  rata.  The  defendant  further  al- 
leges that  the  value  of  the  insurance  busi- 
ness so  turned  over  under  the  bill  of  sale  was 
greater  than  all  his  Indebtedness  then  owing 
to  the  companies  represented  in  the  agree- 
ment, the  same  beiug  of  the  value  of  $6,000. 
The  answer  also  contains  an  agreement  of 
some  24  insurance  companies  among  them- 
selves. Neither  of  the  appellants  was  a  par- 
ty to  this  latter  agreement.  The  defendant 
further  alleges  that,  after  the  transfer  of  his 
business  to  the  companies  as  aforesaid,  they 
sold  the  same  for  the  sum  of  $2,503.17.  It 
is  not  claimed  that  this  money  was  not  ap- 
plied In  strict  accordance  with  the  terms  of 
the  contract  between  the  defendant  and  the 
companies,  as  evidenced  by  the  bill  of  sale, 
but  it  is  alleged  that  the  companies  did  not 
sell  the  business  for  the  best  price  that  could 
be  obtained  therefor.  This  answer  is  defect- 
ive in  the  following,  among  other  particulars: 
It  does  not  seek  to  make  all  the  "parties  to 
the  bill  of  sale  parties  to  this  action;  it  does 
not  allege  what  sum  might  have  been  real- 
ized from  the  sale  of  the  business,  the  allega- 
tion in  this  behalf  being  that  the  sum  ob- 
tained, viz.  $2,503.17,  was  not  the  best  price 
that  could  be  obtained  therefor.  This  is  not 
Inconsistent  with  the  idea  that  the  difference 
between  the  price  realized  and  the  price  that 
could  be  obtained  wnfc  merely  nominal,  and 
not  worthy  of  consideration.    Moreover,  It  is 


apparent  from  the  nature  of  the  business, 
and  from  the  terms  of  the  agreement,  that 
the  insurance  companies  were  not  bound  to 
sell  the  agency  for  the  highest  price  that 
could  be  realized  for  the  same,  without  ref- 
erence to  the  character  of  the  purchaser.  It 
was  to  be  sold  to  the  best  advantage  of  all 
concerned,  and  In  the  selection  of  a  purchaser 
the  companies  had  a  right  to  take  into  consid- 
eration the  character  of  such  purchaser,  and 
whether  or  not  he  was  qualified,  by  experi- 
ence, ability,  and  fidelity,  to  properly  repre- 
sent the  companies  in  the  important  business 
of  taking  risks  for  and  on  their  behalf  In  the 
town  of  Aspen  aforesaid.  For  these  reasons 
the  application  to  file  the  pleading  denomi- 
nated a  "supplemental  answer"  was  properly 
refused.  There  being  no  dispute  as  to  the 
amount,  the  judgment  will  be  affirmed.  Af- 
firmed. 

(21  Colo.  9) 

FISCHER  et  al.  v.  HANNA. 

(Snpreme  Court  of  Colorado.    Feb.  18,  1895.) 

Who  mat  Appeal— Persons  not  Parties— Fore- 
closure Suit — Decree  as  to  Intervener's 
Claim— Appeal  to  Supreme  Court. 

1.  Under  Code  1887,  5  388,  authorizing,  ap- 
peals to  the  supreme  court,  provided  "the  party" 
praying  the  appeal  give  bond,  only  a  party  to  the 
record  in  the  trial  court  can  appeal. 

2.  In  a  foreclosure  suit  a  defendant  cannot 
appeal  to  the  supreme  court  from  a  decree  over- 
ruling a  demurrer  by  him  to  a  petition  of  inter- 
vention by  another  lien  claimant,  and  also  de- 
creeing intervener's  claim  prior  to  his. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  the  Colorado  Savings  Bank 
against  William  Lockhart  Smith,  Ferdinand 
C.  Fischer,  and  others.  John  B.  Hanna  in- 
tervened. There  was  a  Judgment  declaring 
the  lien  of  the  Intervener  superior  to  that 
of  other  parties  to  the  action.  The  Chicago 
Lumber  Company  bought  up  the  claims  of 
the  plaintiff  and  defendant  Fischer,  and  from 
an  order  denying  its  application  to  be  sub- 
stituted as  plaintiff  In  lieu  of  the  Colorado 
Savings  Bank  the  Chicago  Lumber  Company 
appeals,  and  from  an  order  denying  his  ap- 
plication to  set  aside  the  hearing  and  to  be 
further  beard  upon  the  questions  involved  in 
the  action,  defendant  Fischer  appeals.  Ap- 
peals dismissed. 

An  action  was  instituted  In  the  district 
court  of  Arapahoe  county  by  the  Colorado 
Savings  Bank  against  William  Lockhart 
Smith,  Ferdinand  C.  Fischer,  and  others,  to 
foreclose  a  deed  of  trust  upon  lots  17,  18,  19, 
and  20  in  block  231  in  Denver,  Arapahoe 
county,  Colo.,  together  with  the  leasehold 
Interest  in  said  property,  and  fixtures  and 
furniture  in  the  theater  building  situate 
thereon.  Ferdinand  C.  Fischer  was  the  trus- 
tee in  a  certain  other  deed  of  trust  subject 
to  that  of  plaintiff.  In  this  action  E.  R. 
Cooper  was  appointed  receiver,  who,  by  con- 
sent of  the  parties,  sold  the  property,  and 
realized  therefrom  about  $36,000.  During 
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the  pendency  of  the  action  the  Chicago  Lum- 
ber Company  purchased  the  claim  of  plain- 
tiff and  the  claims  represented  by  Fischer, 
and  by  consent  of  the  receiver  the  funds  In 
his  hands  were  turned  over  to  this  company 
upon  its  executing:  a  bond  to  pay  and  satisfy 
certain  contested  claims  in  case  they  should 
be  adjudged  to  be  due,  and  save  the  receiver 
harmless  from  all  costs,  damages,  etc 
Among  the  claims  so  provided  for  was  that 
of  John  B.  Hanna,  who  had  by  petition  in- 
tervened in  the  action.  To  this  petition  the 
plaintiff  and  Fischer  filed  separate  demur- 
rers, which  were  overruled,  and  afterwards, 
upon  the  trial  of  the  petition  In  Intervention, 
the  court  found,  inter  alia,  that  the  defend- 
ant Fischer  and  the  other  defendants  had 
no  interest  in  the  suit,  and  no  right  to  con- 
test the  intervener's  petition,  and  "ordered, 
adjudged,  and  decreed  that  the  said  John  B. 
h» Tina  do  have  and  recover  of  and  from  the 
said  William  Lock  hart  Smith  the  sum  of 
$5,713  66,  and  that  the  right  of  the  said  John 
B.  Hanna  to  a  Hen  upon  the  building  and 
leasehold  interest  described  in  bis  petition 
is  declared  and  established  in  the  amount 
aforesaid:  that  out  of  the  fund  arising  from 
the  sale  of  the  building  aforesaid  the  inter- 
vener is  entitled  to  satisfaction  of  the  fore- 
going judgment;  and  the  receiver  is  hereby 
ordered  to  pay  forthwith  to  the  said  John  B. 
Hanna  the  sum  of  $5,713.06;  •  •  *  and  it 
is  cow  adjudged  that,  inasmuch  as  the  inter- 
vener commenced  work  long  prior  to  the 
date  of  all  other  claims  heretofore  reduced 
to  a  decree  herein,  the  judgment  of  the  in- 
tervener herein  is  adjudged  prior  to  all 
claims  heretofore  adjudicated  herein,  and  is 
entitled  to  satisfaction  out  of  the  $30,000 
fund  before  any  other  claimant  thereto; 
•  •  •  that  the  intervener  recover  his 
costs,"  etc.  The  Chicago  Lumber  Company 
made  application  to  be  substituted  as  plain- 
tiff in  lieu  of  the  Colorado  Savings  Bank, 
which  application  was  denied.  Fischer 
made  application  to  set  aside  the  hearing, 
and  for  further  right  to  be  beard  upon  the 
questions  Involved  hi  the  action,  which  ap- 
plication was  also  denied;  whereupon  the 
Chicago  Lumber  Company  and  Ferdinand  C. 
Fischer  brought  the  case  to  this  court  upon 
appeal. 

Benedict  &  Phelps  and  Horace  Phelps,  for 
appellants.  Clay  B.  Whitford,  H  A.  Linds- 
ley,  and  C.  II.  Bice,  for  appellee. 

GODDARD,  J.  (after  stating  the  facts). 
The  right  of  appellants  to  maintain  this  ap- 
peal is  attacked  upon  several  .grounds. 
First,  because  the  Chicago  Lumber  Company 
was  not  a  party  to  the  record  in  the  court 
below,  and  because  the  judgment  appealed 
from  is  a  personal  judgment  against  William 
Lock  hart  Smith,  and  not  against  the  appel- 
lants, or  either  of  them.  We  think  that  up- 
rn  both  grounds  the  objection  is  well  taken. 
It  is  well  settled  that  to  enable  one  to  prose- 


cute an  appeal  or  writ  of  error  he  must  be  a 
party  to  the  record  in  the  trial  court  Ex 
parte  Cutting,  94  U.  S.  14;  Ex  parte  Cock- 
croft,  104  D.  S..  578;  Gulon  v.  Insurance  Co, 
109  U.  S.  173,  3  Sup.  Ct  108;  Reld  v.  Quig- 
ley,  16  Ohio,  445;  Bayard  v.  Lombard,  9 
How.  530;  Payne  v.  Niles,  20  How.  219; 
People  v.  Lynch,  54  N.  Y.  681;  Davis  Co.  v. 
Horn,  4  G.  Greene,  94;  Fleming  v.  Mershon, 
36  Iowa,  413;  Pow.  App.  Proa  p.  374.  In 
the  cases  cited  by  counsel  for  appellants  an- 
nouncing a  different  rule  the  courts  had  un- 
der consideration  statutes  that  expressly 
gave  to  "any  party  aggrieved  by  the  judg- 
ment" the  right  to  appeal.  Our  statute  con- 
tains no  such  provision,  but  enacts  as  fol- 
lows: "Appeals  to  the  supreme  court  from 
the  district  •  •  •  courts  shall  be  allowed 
in  all  cases  where  the  judgment  or  decree 
appealed  from  be  final,  and  shall  amount  ex- 
clusive of  costs,  to  the  sum  of  one  hundred 
dollars.  [Since  establishing  the  court  of  ap- 
peals the  amount  must  exceed  the  sum  of 
$2,500.]  *  *  *  Provided,  the  party  prayinp 
for  such  appeal  shall  by  himself,  or  agent, 
or  attorney,  give  bond,"  etc  Code  1887,  J 
388.  In  the  case  of  Reld  v.  Quigley,  supra, 
the  court,  construing  a  like  statute,  uses  tin- 
foil owing  language:  "This  is  the  only  law 
which  gives  an  appeal  In  any  case,  and  this 
only  enables  the  party  to  appeal  from  a  judg- 
ment of  an  Inferior  court  to  the  supreme 
court.  This  authority  is  given  to  the  party 
to  the  judgment,  and  to  no  one  else.  Third 
persons  are  not  authorized  to  act  by  the  law. 
nor  would  good  policy  allow  them  to  Inter- 
fere and  remove  causes  by  appeal.  It  lb 
manifest  that  such  a  practice  could  not  be 
tolerated,  as  it  would  produce  many  evils, 
and  be  subversive  of  private  rights."  What- 
ever may  be  the  right  of  the  Chicago  Lum- 
ber Company  to  have  this  judgment  re 
viewed  in  the  name  of  the  Colorado  Sav- 
ings Bank,  Its  assignor,  in  the  court  of  ap- 
peals, It  clearly  has  no  right,  of  its  own 
motion,  to  make  itself  a  party  to  the  proceed- 
ing and  prosecute  An  appeal  in  its  own  name 
But  it  is  insisted  by  counsel  for  appellants 
that  the  foregoing  objections  do  not  apply 
to  Ferdinand  C.  Fischer,  since  he  was  a 
party  to  the  record  as  defendant.  If  it  may 
be  held  that  Fischer  still  has  an  appealable 
Interest  In  the  Judgment  complained  of,  not- 
withstanding the  claims  represented  by  him, 
as  trustee,  have  been  assigned  to  the  Chi- 
cago Lumber  Company,  and  it,  the  bene- 
ficiary of  such  trust,  has  received  the  pro- 
ceeds realized  from  a  sale  of  the  trust  prop- 
erty, still  the  decree  against  him  Is  not  of 
the  character  requisite  to  sustain  an  appeal 
to  this  court  It  appears  from  the  record 
that  he  and  the  Colorado  Savings  Bank  de- 
murred to  intervener's  petition,  which  de- 
murrers were  overruled,  and  they  appear  to 
have  elected  to  stand  by  their  demurrers, 
since  they  filed  no  further  pleading  in  the 
case  The  right  to  review  the  judgment  of 
the  court  below  overruling  those  demurrers 
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is  clearly  not  in  this  court,  and  the  decree 
in  itself  «s  not,  in  fact  or  form,  a  decree 
against  him  for  a  money  judgment,  but  Is 
to  the  effect  that  he  had  no  interest  to  con- 
test intervener's  claim,  and  that  the  Hen  rep- 
resented by  him  was  subsequent  and  subor- 
dinate to  that  of  Intervener.  This  in  no 
sense  constitutes  a  decree  that  he  may  ap- 
peal to  this  court,  whatever  may  be  his  right 
lo  obtain  a  review  of  the  same  in  the  court 
of  appeals.  That  the  judgment  appealed 
from  must  be  against  the  party  appealing  is 
settled  by  former  decisions  of  this  court. 
Hall  v.  Mining  Co.,  6  Colo.  81;  Todd  v.  De 
La  Mott,  9  Colo.  222,  11  Pac.  90.  The  parties, 
therefore,  to  this  record,  entitled  to  an  ap- 
peal to  this  court,  are  William  Lockhart 
Smith,  against  whom  a  personal  judgment 
for  a  sufficient  amount  to  give  this  court  ju- 
risdiction was  rendered,  and  perhaps  the  re- 
ceiver, since  the  decree  compels  him  to  pay 
the  judgment  out  of  funds  In  his  hands. 
Hinckley  v.  Railroad  Co.,  94  U.  S.  467.  Coun- 
sel for  appellants  recognized  that  a  money 
judgment  against  the  party  appealing  was 
essential,  since,  by  the  recitals  in  the  condi- 
tion of  the  appeal  bond  it  is  made  to  appear, 
contrary  to  the  decree,  that  the  Intervener 
obtained  judgment  against  the  appellants  for 
the  sum  of  $5,713.66,  and  in  terms  obligates 
them  and  their  sureties  to  pay  such  judg- 
ment in  case  of  affirmance.  That  this  statu- 
tory condition  cannot  be  enforced  against 
them  is  clear,  since  it  "can  only  apply  where 
the  party  against  whom  the  Judgment  is  ren- 
dered Is  the  appellant."  Hall  v.  Mining  Co., 
snpra.  It  is  unnecessary  to  notice  the  fur- 
ther grounds  presented,  as  the  motion  to  dis- 
miss the  appeal  must  be  sustained  for  the 
foregoing  reasons.    Appeal  dismissed. 


(21  Colo.  54) 

VAUGHN  v.  COMET  CONSOL.  MIN.  CO. 
et  aU 

(Supreme  Court  of  Colorado.  Dec.  5,  1894.) 
Estoppel  —  Acqoiescbxck—  Judgment— Mekokr. 

1.  A  creditor  of  a  mining  company,  who 
makes  no  objection  to  a  transfer  of  its  proper- 
ty to  another  company,  and  knowingly  permits 
the  transferee  to  work  the  property,  and  incur 
<Iebts,  for  the  satisfaction  of  which  the  prop- 
erty is  subsequently  sold,  is  estopped  to  deny 
the  validity  of  the  original  transfer  or  of  the 
title  acquired  at  the  sale. 

2.  Where  the  owner  in  fee  purchases  a 
judgment  against  the  property,  the  assignment 
clearly  showing  an  intent  to  keep  the  judgment 
lien  alive,  no  merger  results. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Samuel  V.  Vaughn  against  the 
Comet  Consolidated  Mining  Company  and 
others.  From  a  Judgment  dismissing  the  ac- 
tion, plaintiff  appeals.  Affirmed. 

This  is  a  suit  in  equity  by  Samuel  V. 
Vaughn  against  the  defendants  in  error  to  set 
aside  certain  conveyances  alleged  to  be  fraud- 

*  Rehearing  denied  March  5,  1895. 


ulent.  The  suit  was  originally  brought  o 
the  2l8t  day  of  June,  1886,  against  the  Com* 
Consolidated  Mining  Company,  the  Uppt 
Platte  Mining  &  Smelting  Company,  Henr 
C.  Frost,  J.  Granville  Sharp,  Hugh  Butle 
and  Edwin  Pike,  sheriff  of  Park  count] 
Colo.;  and  on  the  17th  day  of  January,  18» 
plaintiff  filed  an  amended  and  supplement] 
complaint,  making  the  other  defendants  I 
error  parties.  The  facts  upon  which  the  rigl 
to  this  relief  is  predicated  are  substantial] 
as  follows:  The  Upper  Platte  Mining  . 
Smelting  Company  was  in  1882  the  owner  < 
certain  mining  claims, a  tramway,  and  certai 
mill  sites  and  other  property.  On  Decembt 
23,  1882,  the  company  became  Indebted  to  a] 
pellant,  James  C.  Hale,  H.  C.  Frost,  an 
Richard  Le  Bert  in  the  sum  of  $14,000,  am 
as  evidence  of  such  indebtedness,  executed  1 
these  parties  its  promissory  notes  for  the  pr< 
portion  of  such  Indebtedness  due  each  < 
them  respectively,— to  appellant,  two  nott 
for  $1,250  each,  due  in  9  and  15  months,  an 
one  for  $1,000,  due  in  12  months  after  dab 
and  like  notes  to  James  C.  Hale,  who  aftei 
wards  assigned  the  same  to  appellant  O 
June  8,  18S1,  the  company  executed  a  now* 
of  attorney  to  Hugh  Butler  and  J.  GranvIE 
.  Sharp,  conferring  upon  them  the  full  managt 
ment  of  its  property,  and  empowering  thei 
to  sell,  lease,  or  otherwise  dispose  of  th 
same,  and  to  execute  and  deliver  deeds,  n 
celve  and  receipt  for  purchase  money,  eti 
On  March  22,  1883,  the  company,  by  Butlc 
&  Sharp,  attorneys  In  fact,  conveyed  all  It 
property  to  the  Comet  Consolidated  Minln 
Company  for  and  In  consideration  of  its  ei 
tire  capital  stock,  consisting  of  90.000  shore) 
of  the  par  value  of  $10  each.  The  Comt 
Consolidated  Mining  Company  was  incorpt 
rated  by  James  F.  Matthews,  C.  L.  Webl 
and  Henry  C.  Frost,  for  the  purpose  of  tal 
ing  title  to  the  property  of  the  Upper  Piatt 
Mining  &  Smelting  Company,  and  to  provid< 
by  the  sale  of  a  portion  of  Its  stock,  for  th 
payment  of  the  Indebtedness  of  that  con 
pony,  and  placed  In  escrow  36,000  shares  fo 
that  purpose.  At  the  time  of  the  transfer  o 
title  to  the  Comet  Consolidated  Mining  Con 
pany,  Matthews,  Webb,  and  Dillingham  ei 
tered  Into  an  agreement  to  purchase  thl 
stock,  and  thereby  furnish  means  for  th 
working  of  the  property  and  the  payment  c 
these  debts.  They  paid  the  sum  of  $1,500  t 
Butler  &  Sharp,  but  failed  to  carry  out  thei 
agreement  any  further;  whereupon  the  Con 
et  Consolidated  Mining  Company  continue 
to  work  upon  the  property  during  the  yeai 
1883  and  1884,  and  incurred  an  Indebtedness 
thereby  which  they  had  no  funds  to  paj 
This  Indebtedness  consisted  of  $1,000  boi 
rowed  by  the  company  from  Hudson,  an 
$6,687.77  for  labor,  materials,  etc.  For  th 
latter  amount  the  company  gave  Its  note  t 
Frost  The  appellant  and  Hale,  who  wer 
then  residing  in  Missouri,  received  notice  c 
this  transfer  to  the  Comet  Consolidated  Mil 
ing  Company  by  letter  from  Sharp,  date 
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March  27,  1883,  which  letter  also  contained 
an  offer  on  the  part  of  Sharp,  In  pursuance 
of  a  previous  agreement,  to  assign,  as  collat- 
eral security  to  appellant  and  to  the  other 
parties  holding  the  notes  of  the  company, 
$20,000  worth  of  his  stock  In  the  new  com- 
pany. The  only  response  to  this  notification 
appearing  in  the  record  is  the  statement  of 
Sharp  In  a  letter  written  by  him  to  Le  Bert 
April  18,  1883,  to  the  effect  that  he  had  re- 
ceived a  letter  from  Mr.  Hale  worded  as  fol- 
lows: "I  suppose  nothing  will  be  lost  by 
waiting  until  I  get  to  Colorado  to  change  our 
securities.  I  shall  be  up  the  gulch  some  time 
the  coming  spring."  Afterwards,  and  on 
May  19,  1884,  the  appellant  commenced  suit 
in  the  district  court  of  Arapahoe  county 
against  the  Upper  Platte  Mining  &  Smelting 
Company,  upon  the  notes  held  by  him,  for  the 
sum  of  $7,000,  and  caused  a  writ  of  attach- 
ment to  be  issued  and  levied  upon  the  prop- 
erty in  controversy,  and  also  caused  gar- 
nishee process  to  issue  against  Butler  & 
Sharp  to  subject  the  Comet  Consolidated 
Mining  Company  stock  received  by  them  In 
purchase  of  the  property  to  the  payment  or 
his  claim.  On  April  22.  1886,  judgment  was 
rendered  for  $9,162,  and  the  attachment  sus- 
tained. On  November  18,  1886,  the  Roswell 
Mining  Company  was  duly  incorporated  un- 
der the  laws  of  this  state.    On  December  20, 

1885,  Hudson  commenced  suit  by  attachment 
in  the  county  court  of  Arapahoe  county 
against  the  Comet  Consolidated  Mining  Com- 
pany, and  recovered  judgment,  March  22, 

1886,  for  the  sum  of  $633.07,  the  unpaid  bal- 
ance loaned  by  him  to  the  company.  Exe- 
cution, was  issued  to  the  sheriff  of  Park  coun- 
ty, and  levied  upon  the  property  in  contro- 
versy, which  was  sold  to  the  Roswell  Mining 
Company  thereunder  on  December  18,  1886; 
and  in  pursuance  of  said  sale,  on  September 
19,  1887,  the  sheriff  conveyed  the  property  to 
the  Roswell  Mining  Company.  In  December, 
1885,  Frost  Instituted  suit  and  sued  out  a 
writ  of  attachment  on  his  note  against  the 
Comet  Consolidated  Mining  Company,  and 
obtained  judgment.  Execution  Issued  there- 
on, and  the  property  was  sold  In  pursuance 
thereof  on  February  27, 1886,  and  was  bought 
in  by  Frost,  and  conveyed  to  him  by  sheriff's 
deed,  dated  November  29,  1886.  On  Novem- 
ber 29,  1886,  Frost  conveyed  this  title  to  Ros- 
well P.  Brown,  who  afterwards  and  on  De- 
cember 6,  1886,  conveyed  the  same  to  the 
Roswell  Mining  Company.    On  October  28, 

1887,  the  Comet  Consolidated  Mining  Com- 
pany executed  its  deed  for  the  property  in 
question  to  the  Roswell  Mining  Company. 
On  March  29,  1887,  the  Ashtabula  Mining 
Company  was  duly  organized;  and  on  April 
2,  1887,  the  Roswell  Mining  Company  con- 
veyed Its  title  to  the  property  in  question  to 
it  On  December  14,  1887,  the  Plymouth 
Rock  Mining  &  Smelting  Company  was  duly 
organized;  and  on  December  15,  1887,  the 
Ashtabula  Mining  Company  conveyed  Its  ti- 
tle to  the  property  In  question  to  the  latter 


company.  On  June  4,  1884,  Richard  Le  Bert 
brought  a  suit  against  the  Upper  Platte  Min- 
ing &  Smelting  Company  upon  the  notes  held 
by  him,  caused  a  writ  of  attachment  to  be  Is- 
sued, and  on  that  day,  and  13  days  prior  to 
the  levy  of  the  writ  of  attachment  by  appel- 
lant, caused  a  levy  to  be  made  upon  the 
property  in  question;  afterwards  recovered 
judgment  for  the  sum  of  $2,912.82  and  costs. 
This  judgment  Le  Bert  assigned  to  Adler  on 
the  15th  of  October,  1887,  but  for  the  benefit 
of  Brown,  who  paid  the  consideration,  and  to 
whom  it  was  assigned  by  Adler  on  that  date. 
On  August  26,  1888,  an  execution  was  issued 
upon  this  judgment;  and  on  October  2,  1888, 
the  property  was  sold  to  Roswell  P.  Brown, 
who  received  sheriff's  deed  therefor  October 
2,  1888.  On  July  8,  1889,  Brown  conveyed 
this  title  to  Welch.  The  appellant  alleges 
that  the  foregoing  transfers  were  fraudulent, 
and  made  In  pursuance  of  a  conspiracy  to  de- 
fraud the  Upper  Platte  Mining  &  Smelting 
Company  and  its  stockholders  of  Its  property, 
and  cloud  and  incumber  its  title,  so  as  to 
prevent  legal  process  from  attaching  in  fa- 
vor of,  and  to  hinder  and  delay  and  defraud, 
its  creditors.  The  court  below  found  the  Is- 
sues in  favor  of  defendants,  and  dismissed 
the  action.  To  reverse  this  judgment, 
Vaughn  brings  the  case  here  on  appeal. 

Lipscomb  &  Hodges,  for  appellant  Teller 
&  Orahood  and  Norris  &  Howard,  for  appel- 
lees. 

GODDARD,  J.  (after  stating  the  facts). 
The  finding  of  the  court  below  that  the  alle- 
gations of  fraud  were  not  sustained  is  simply 
supported  by  the  testimony.  It  appears  that 
the  sale  and  transfer  of  Its  property  by  the 
Upper  Platte  Mining  &  Smelting  Company  to 
the  Comet  Consolidated  Mining  Company 
was  made  in  good  faith,  and  principally  for 
the  purpose  of  providing  for  the  payment  of 
its  Indebtedness  due  the  appellant  and  Its 
other  creditors.  In  and  by  the  agreement 
entered  into  with  Matthews,  Webb,  and  Dil- 
lingham, provision  was  made  for  the  sale  of 
36,000  shares  of  the  Comet  Consolidated  Min- 
ing Company's  stock  for  a  sum  ample  not 
only  to  meet  this  indebtedness,  but  also  to 
provide  a  capital  to  carry  on  the  develop- 
ment of  the  property.  The  consummation 
of  this  purpose  was  prevented  by  the  failure 
on  the  part  of  Webb,  Matthews,  and  Dilling- 
ham to  carry  out  their  part  of  the  agree- 
ment. It  further  appears  that  the  Comet 
Consolidated  Mining  Company,  in  good  faith, 
attempted  to  carry  out  the  agreement  on  its 
part,  and,  after  the  default  of  Matthews, 
Webb,  and  Dillingham,  continued  working 
the  property,  and  incurred  an  Indebtedness 
aggregating  upward  of  $7,000,  which  It  was 
unable  to  pay,  and  for  which  the  property 
was  afterwards  subjected  to  sale,  under  the 
Hudson  and  Frost  judgments,  and  through 
which  sales  the  Roswell  Mining  Company 
claimed  its  title  to  the  property.  Appellant 
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was  notified  in  December,  1882,  that  such  a 
transfer  or  disposition  of  its  property  was 
contemplated,  and  that,  if  consummated,  the 
personal  stock  received  by  Sharp  in  the  new 
company  would  be  held  as  security  for  the 
payment  of  this  indebtedness;  and  on  March 
27,  1883,  he  was  notified  that  the  transfer 
had  been  made,  and  that  Sharp,  in  pursu- 
ance of  his  previous  agreement,  would  as- 
sign, as  collateral  security  to  him  and  the 
other  parties  holding  the  notes  of  the  Upper 
Platte  Mining  &  Smelting  Company,  $20,000 
worth  of  his  stock  in  the  new  company.  He 
made  no  objection  to  the  transaction  at  that 
time,  and  afterwards,  on  May  19,  1884,  at- 
tempted, in  his  suit  against  the  Upper  Platte 
Mining  & -Smelting  Company,  to  subject  the 
stock  of  the  Comet  Consolidated  Mining  Com- 
pany, given  as  a  consideration  for  the  pur- 
chase of  the  property,  to  the  payment  of  his 
claim,  and,  aside  from  his  levy  of  attachment 
also  upon  the  property,  gave  no  intimation 
of  his  intention  to  question  the  validity  of 
the  transfer  until  he  commenced  the  present 
action,  June  21,  1886.  Under  these  circum- 
stances, can  the  appellant  invoke  equitable 
aid  in  the  enforcement  of  his  legal  remedy 
against  the  claims  of  those  who  in  good 
faith,  and  relying  upon  the  validity  of  the 
title  of  the  Comet  Consolidated  Mining  Com- 
pany, loaned  money  to,  and  performed  labor 
for,  that  company?  We  think  not  While  it 
may  be  conceded  that  the  conveyance  of  the 
title  to  the  property  by  the  Upper  Platte 
Mining  &  Smelting  Company  to  the  Comet 
Consolidated  Mining  Company,  upon  the 
terms  and  under  the  conditions  it  was  made, 
although  in  the  utmost  good  faith,  would  be 
inoperative  as  to  a  nonconsenting  creditor  of 
the  former  company,  and  the  property  trans- 
ferred would  still  be  subject  to  the  payment 
of  such  creditor's  claim,  and  that  the  Comet 
Consolidated  Mining  Company  itself  might 
be  held  liable  for  the  indebtedness  of  the 
Upper  Platte  Mining  &  Smelting  Company 
to  the  extent  of  the  assets  transferred  to  it, 
yet,  on  the  other  hand,  a  creditor,  by  con- 
senting to  the  transfer,  or  by  such  acqui- 
escence therein  as  induced  others  to  deal  with 
the  Comet  Consolidated  Mining  Company 
under  the  belief  that  he  had  ratified  the 
transaction  and  assented  to  the  transfer,  will 
be  estopped  from  afterwards  asserting  his 
claim,  to  their  prejudice.  We  think  the 
appellant,  if  he  did  not  expressly  consent  to 
the  transfer  of  the  property  in  question  to 
the  Comet  Consolidated  Mining  Company, 
by  his  conduct  in  standing  by  and  permitting 
said  company  to  work  the  property  and  in- 
cumber it  with  debts  for  labor  and  materials 
for  which  it  has  been  sold,  is  estopped  from 
assailing  the  validity  of  the  original  transfer 
or  the  title  conveyed  by  the  sheriff's  deeds 
in  pursuance  of  such  sales. 

But  for  a  further  reason  we  are  clearly  of 
the  opinion  that  appellant  cannot  maintain 
this  action.  The  Le  Bert  attachment  was 
levied  upon  the  property  13  days  prior  to  his 


levy.  The  judgment  Le  Bert  obtained  against 
the  Upper  Platte  Mining  &  Smelting  Com- 
pany was  assigned  to  Adler,  for  the  benefit 
of  Brown;  and,  In  pursuance  of  a  sale  under 
execution  issued  thereon,  the  property  was 
sold  and  conveyed  by  sheriff's  deed  to  Ros- 
well  P.  Brown,  who  afterwards  conveyed  the 
title  so  obtained  to  Welch,  the  principal 
stockholder  in  the  Plymouth  Rock  Mining  & 
Smelting  Company.  We  cannot  agree  with 
counsel  for  appellant  that  the  purchase  of 
the  Le  Bert  judgment  by  Brown  operated  as 
a  satisfaction  and  extinguishment  of  that 
judgment.  The  purchase  of  a  prior  charge 
or  incumbrance  upon  property  by  one  who 
claims  the  ownership  in  fee  does  not  in 
equity  merge  such  charge  or  incumbrance. 
The  rule  In  such  cases  is  well  stated  by 
Pomeroy,  in  his  work  on  Equity  Jurispru- 
dence (section  791):  "The  equitable  doctrine 
concerning  the  merger,  where  the  owner  of 
the  fee  becomes  entitled  to  the  charge  or  in- 
cumbrance, may  be  stated  as  follows,  sub- 
stantially in  the  language  of  most  eminent 
judges:  Sir  William  Gran,,  says:  'The  ques- 
tion is  upon  the  intention,  actual  or  pre- 
sumed, of  the  person  in  whom  the  interests 
are  united.'  Sir  George  Jessel  says:  'In  a 
court  of  equity  it  has  always  been  held  that 
the  mere  fact  of  a  charge  having  been  paid 
off  does  not  decide  the  question  whether  it  is 
extinguished.  •  *  *  If  there  is  no  reason 
for  keeping  it  alive,  then  equity  will,  in  the 
absence  of  any  declaration  of  his  intention, 
destroy  it;  but  if  there  is  any  reason  for 
keeping  it  alive,  such  as  tne  existence  of 
another  incumbrance,  equity  will  not  destroy 
it'  In  short,  where  the  legal  ownership  of 
the  land  and  the  absolute  ownership*  of  the 
incumbrance  become  vested  in  the  same  per- 
son, the  intention  governs  the  merger  in 
equity.  If  this  intention  has  been  expressed, 
it  controls.  In  the  absence  of  such  an  expres- 
sion, the  Intention  will  be  presumed  from 
what  appear  to  be  the  best  interests  of  the 
party,  as  shown  by  all  the  circumstances. 
If  his  interests  require  the  Incumbrance  to 
be  kept  alive,  his  intention  to  do  so  will  be 
Inferred."  In  section  798,  in  stating  the  rule 
particularly  applicable  to  the  facts  in  this 
case,  he  says-  "When  an  owner  of  the  prem- 
ises, who  is  not  personally  and  primarily 
liable  to  pay  the  debt  secured,  pays  off  a 
mortgage  or  other  charge  upon  it  he  may 
keep  the  lien  alive  as  a  security  for  himself 
against  other  incumbrances  or  titles,  and 
thus  prevent  a  merger.  Whether  he  does  so 
is  a  question  of  intention,  governed  by  the 
rules  laid  down  in  the  previous  paragraphs." 
The  Intention  of  the  parties  purchasing  the 
Le  Bert  Judgment  to  prevent  a  merger  is 
clearly  evidenced  by  the  terms  of  the  assign- 
ment by  which  it  was  transferred.  It  there- 
fore follows  that  whatever  title  remained  in 
the  Upper  Platte  Minlug  &  Smelting  Com- 
pany to  the  property  in  question  was,  through 
these  proceedings,  subjected  to  sale  under 
an  attachment  prior  to  that  of  appellant  and 
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became  vested,  by  the  sheriff's  deed,  in 
Brown,  and  through  him  in  Welch  or  the 
Plymouth  Rock  Mining  &  Smelting  Company, 
which  had  theretofore  been  vested  with 
the  title  conveyed  by  the  sheriff's  deeds  In 
pursuance  of  the  sales  under  the  Hudson  and 
Frost  judgments. 

We  think,  therefore,  upon  either  of  the  fore- 
going propositions,  the  court  below  properly 
dismissed  the  action  at  plaintiff's  costs.  The 
judgment  is  therefore  affirmed.  Affirmed. 


(JO  Colo.  471) 

CITY  OF  DENVER  et  al.  v.  COULEHAN. 
(Supreme  Court  of  Colorado.    Dec.  22,  1894.) 

Municipal  Boundaries— Legislative  and  Judi- 
cial Power. 
The  legislature  of  this  state  does  not 
haTe  the  power  to  extend  or  enlarge  the  terri- 
torial limits  of  a  specially  chartered  town  or 
city  by  adding  thereto  noncontiguous  lands, — 
that  is,  lands  entirely  separated  from  the  mu- 
nicipality  by  intervening  territory;  and  the 
courts  may,  declare  the  annexation  of  such  non- 
contiguous territory  invalid,  and  enioin  the  col- 
lection of  municipal  taxes  upon  the  property 
thus  sought  to  be  annexed. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Jefferson  coun- 
ty. 

Action  by  Jeremiah  Coulehan,  suing  for 
himself  and  others,  against  the  city  of  Den- 
ver and  others.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

Action  to  enjoin  the  assessment,  levy,  and 
collection  of  taxes  upon  certain  property  in 
Jefferson  county  by  or  for  the  use  of  the 
city  of  Denver.  Trial,  and  judgment  In  fa- 
vor of  plaintiff,  granting  the  perpetual  in- 
junction as  prayed  for.  Defendants  appeal. 
The  complaint  Is  very  lengthy.  The  follow- 
ing extracts  will  be  sufficient  for  an  under- 
standing of  the  opinion:  "The  plaintiff,  su- 
ing as  well  for  the  behalf  of  all  other  owners 
of  taxable  property  situate  within  the  dis- 
trict of  lands  aforesaid,  similarly  situated,  as 
for  himself,  complaining,  salth  that  plaintiff 
la,  and  for  twenty  years  and  more  last  past 
hath  been,  the  owner  of  those  certain  prem- 
ises described  as  the  northeast  quarter  of 
section  twenty-three  (23),  township  three  (3) 
south,  of  range  sixty -nine  (CO)  west;  *  *  * 
that  by  a  certain  act  of  the  general  assembly 
of  the  state  of  Colorado  approved  on  the 
third  day  of  April,  A.  D.  1893,  entitled  'An 
act  to  revise  and  amend  the  charter  of  the 
city  of  Denver,'  It  was  and  Is  provided, 
among  other  things,  that  the  corporate  limits 
of  the  said  city  of  Denver  should  begin,  etc. 
[description,  including  lands  of  plaintiff], 
•excepting,  however,  out  of  the  said  city,  as 
so  established,  all  towns  and  cities  incorpo- 
rated and  then  existing  under  the  general 
laws  of  the  state,  situate  within  said  last 
mentioned  boundaries.'  *  •  •  Plaintiff 
further  avers  that  the  plaintiff's  land  here- 
inbefore described,  and  all  of  the  lands  here- 
inbefore mentioned,  situate  in  the  said  town- 


ship three  (3)  south,  of  range  sixty-nine  (69) 
west,  and  township  four  (4)  south,  of  range 
sixty-nine  (09)  west,  are,  and  always  have 
been,  included  within  the  limits  of  the  said 
county  of  Jefferson;  that  the  said  lands  of 
the  plaintiff  are  agricultural  lands,  and  now 
are,  and  for  many  years  last  past  have  been, 
by  plaintiff  planted  and  cultivated  for  the 
rearing  of  grasses,  small  grains,  and  small 
fruits;  that  the  said  lands  are  valuable  only 
aa  agricultural  lands;  that  the  same  are  not 
and  never  have  been  divided  Into  streets,  al- 
leys, lots,  blocks,  or  outlots,  nor  doth  plain- 
tiff propose  or  Intend,  nor  hath  plaintiff  ever 
proposed,  Intended,  or  desired,  to  so  subdi- 
vide the  same  into  parcels,  or  sell  or  expose 
the  same  to  sale  as  urban  or  suburban  prop- 
erty, nor  are  the  same  valuable  for  such  pur- 
pose; that  no  public  buildings  or  other  im- 
provements have  ever  been  erected  or  made 
by  the  said  city  of  Denver  upon  or  within 
three  miles  of  said  lands  of  plaintiff  or  said 
district  of  lands  afore  described,  situate  in 
said  county  of  Jefferson;  that  none  of  the 
public  streets  or  alleys  of  the  city  of  Denver 
extend  Into  or  near  to  the  same,  or  any  part 
thereof,  or  into  or  within  two  miles  of  any 
part  of  the  said  district  of  lands  aforede- 
scribed;  and  that  neither  light,  heat,  police 
protection,  water,  nor  other  convenience  or 
public  service  furnished  by  or  under  author- 
ity of  the  city  of  Denver  for  the  benefit  of  the 
Inhabitants  thereof  hath  ever  been  extended 
or  afforded  to  plaintiff  or  any  of  the  people 
residing  within  the  said  district;  nor  doth 
or  can  plaintiff  or  the  other  owners  of  lands 
situate  within  the  said  district  have  any 
benefit,  advantage,  or  convenience  whatso- 
ever of  the  government  of  the  said  city  of 
Denver,  or  any  department  thereof;  nor  are 
the  said  lands  of  plaintiff,  nor  any  of  the 
lands  situate  within  the  district  aforesaid. 
In  range  sixty-nine  (09)  aforesaid,  necessary 
to  be  added  to  the  city  of  Denver  for  open- 
ing streets  or  ways  between  other  parts  of 
the  said  city  of  Denver,  or  for  any  other 
municipal  purpose  whatsoever;  and  that  the 
whole  purpose  of  the  city  of  Denver  and 
those  active  in  and  about  procuring  such  en- 
largement of  the  bounds  of  said  city  was 
and  is  to  enable  the  authorities  of  the  said 
city  of  Denver  to  levy  taxes  upon  the  lands 
and  other  taxable  property  within  the  said 
district  for  raising  moneys  for  discharging 
the  current  expenses  of  the  said  city,  and  for 
discharging  the  principal  and  Interest  of  the 
bonded  Indebtedness  of  the  said  city  herein- 
after mentioned.  *  *  *  Plaintiff  further 
avers  that  the  said  district  of  lands  In  every 
part  thereof  was  at  the  date  of  the  passage 
of  the  said  act,  and  still  is,  separated  from 
the  bounds  of  the  said  city  of  Denver,  as  es- 
tablished prior  to  the  passage  of  the  said 
act.  by  a  distance  of  two  (2)  miles  or  more, 
and  by  certain  municipal  corporations  there- 
tofore and  now  still  existing,  to  wit,  the 
town  of  North  Denver,  the  town  of  High- 
lands, the  town  of  Colfax,  and  the  town  of 
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Barnum,  all  which,  as  plaintiff  on  Informa- 
tion and  belief  avers,  at  the  date  of  the  pas- 
sage of  the  said  act,  and  for  many  years 
before  that,  were,  and  still  are,  municipal 
corporations,  lawfully  organized  and  exist- 
ing under  the  laws  of  the  state  of  Colorado. 
*  •  *  Plaintiff  is  advised  by  counsel,  and 
therefore  avers,  'that  the  attempt  made  by 
the  said  enactment  to  include  the  Bald  dis- 
trict of  lands  within  the  limits  of  the  city  of 
Denver  solely  for  subjecting  the  same  to  tax- 
ation for  the  purposes  of  the  said  city  of 
Denver,  and  the  attempt  by  the  said  enact- 
ment to  subject  the  said  lands  to  the  burden 
of  the  indebtedness  heretofore  contracted  by 
the  said  city  of  Denver  for  loans  as  herein- 
before mentioned  and  the  other  indebtedness 
of  the  said  city  of  Denver,  was  beyond  the 
authority  of  the  general  assembly,  and  whol- 
ly without  effect  Nevertheless,  plaintiff 
salth  the  city  council  of  the  said  city  of  Den- 
ver threaten  to  and  will  levy  upon  the  lands 
situate  in  said  district,  Including  the  lands 
of  plaintiff,  hereinbefore  described,  taxes  for 
city  purposes  to  an  amount  not  exceeding  the 
limit  in  the  said  act  provided,  to  wit,  ten 
mills  on  the  dollar  upon  the  assessed  value 
of  said  property,  and  cause  the  said  levy  to 
be  certified  to  the  county  clerk  of  the  said 
county  of  Jefferson;  and  the  said  John  Viv- 
ian, who  is  the  county  clerk  and  recorder  of 
the  said  county  of  Jefferson,  threatens  to  and 
will,  unless  restrained  by  the  writ  of  injunc- 
tion hereinafter  prayed,  extend  the  same  up- 
on the  tax  lists  of  the  said  county  of  Jeffer- 
son for  the  now  current  year  and  every 
year  hereafter,  in  the  manner  directed  In  the 
said  act,  and  include  the  said  city  taxes  in 
his  warrant  to  the  county  treasurer  of  the 
said  county  of  Jefferson;  and  the  said  Rob- 
ert E.  Jones,  who  is  the  county  treasurer  of 
the  said  county  of  Jefferson,  will,  unless  re- 
strained as  aforesaid,  proceed  to  levy  and 
collect  the  said  taxes,  either  by  sale  of  plain- 
tiff's lands  aforedescribed  or  by  distraint 
and  sale  of  plaintiff's  personal  property. 
And  plaintiff  avers  that  the  taxes  so  levied 
and  assessed  as  aforesaid  will  be  a  cloud 
on  the  lands  of  plaintiff  and  all  other  lands 
situated  within  the  district  aforesaid  where- 
upon such  taxes  shall  be  levied  and  assessed 
as  aforesaid,  and  the  levy  and  assessment  of 
such  taxes  from  year  to  year  in  every  year 
hereafter,  as  the  said  city  of  Denver  pro- 
poses and  threatens  to  do,  will  be  a  continu- 
ous and  constantly  recurring  Injury,  Irrepar- 
able by  any  action  at  law.  Plaintiff,  there- 
fore, as  well  for  and  on  behalf  of  the  owners 
of  other  taxable  property  within  the  said  dis- 
trict similarly  situated  as  for  himself,  prays 
judgment  that  the  said  city  of  Denver,  and 
the  said  city  council  thereof,  and  all  and 
singular  the  officers,  agents,  and  servants 
thereof,  be  strictly  restrained  and  prohibited 
from  levying  upon  the  lands  aforedescribed 
or  the  other  taxable  property  within  the  said 
district,  or  other  lands  or  taxable  property 
similarly  situated  to  the  lands  and  taxable 


property  of  plaintiff  aforedescribed  within 
the  said  district,  any  assessment  or  tax  what- 
soever to  meet  the  expenses  of  said  city  of 
Denver,  or  for  other  purpose  whatsoever, 
and  from  causing  any  such  levy  to  be  cer- 
tified to  the  county  clerk  and  recorder  of  said 
county  of  Jefferson;  that  the  said  county 
clerk  and  J.  A.  Ferris,  assessor,  as  well  as 
their  successors  in  office,  be  likewise  restrain- 
ed and  enjoined  from  levying  or  extending 
any  such  tax  upon  the  tax  list  of  the  said 
county  of  Jefferson  In  any  year,  and  from  In- 
cluding any  such  taxes  in  any  warrant  to 
the  county  treasurer  of  said  county;  and 
that  the  said  county  treasurer  and  all  and 
singular  his  successors  in  office  be  in  like 
manner  strictly  restrained  and  enjoined  from 
collecting,  or  assuming  to  collect,  any  such 
city  taxes  of  the  city  of  Denver  at  any  time 
levied  or  assessed  upon  or  against  any  such 
lands  or  other  taxable  property  within  the 
said  district;  and  that  plaintiff  may  have 
such  other  and  further  relief  or  such  differ- 
ent relief  as  to  the  court  shall  seem  meet, 
and  his  costs." 

A.  B.  Seaman,  City  Atty.,  and  Louis  K. 
Pratt,  for  appellants.  Wells,  Taylor  &  Tay- 
lor, for  appellee. 

ELLIOTT,  J.  (after  stating  the  facts). 
The  city  of  Denver  was  organized  and  ex- 
isting under  and  by  virtue  of  a  special 
charter  long  before  and  at  the  time  of  the 
adoption  of  our  state  constitution.  The  con- 
stitution did  not  abrogate  such  charters,  nor 
does  it  exempt  them  from  legislative  amend- 
ments. Const,  art  14,  §  14;  also,  Id.  art.  15,  § 
2.  Brown  v.  City  of  Denver,  7  Colo.  303, 
3  Pac.  455;  Carpenter  v.  People,  8  Colo.  116. 
5  Pac.  828.  On  April  3,  1893,  the  general 
assembly  of  Colorado  passed  "An  a,ct  to  re- 
vise and  amend  the  charter  of  the  city  of 
Denver."  See  Sess.  Laws  1893,  p.  131. 
Prior  to  the  passage  of  that  act,  the  ter- 
ritorial limits  of  the  city  were  wholly  within 
the  county  of  Arapahoe.  Jefferson  county 
bounds  Arapahoe  on  the  west,  but  between 
Jefferson  and  the  western  limits  of  the  city 
of  Denver  there  were  at  the  time  of  the 
passage  of  the  act  above  mentioned  several 
municipal  corporations,  viz.  the  town  of 
North  Denver,  the  town  of  Highlands,  the 
town  of  Colfax,  and  the  town  of  Barnum. 
The  territorial  boundaries  of  these  munic- 
ipalities for  the  most  part  extended  to  the 
Jefferson  county  line,  and  so  separated  the 
city  of  Denver  from  that  county.  In  fact, 
at  the  time  of  the  passage  of  the  act  to  re- 
vise and  amend  the  Denver  charter,  no  part 
of  the  territorial  limits  of  the  city  of  Denver 
was  contiguous  to  any  part  of  Jefferson 
county.  Nevertheless,  by  the  terms  of  said 
act,  it  was  attempted  to  enlarge  or  extend 
the  limits  of  the  city  of  Denver  by  adding 
thereto  a  strip  of  land,  5%  miles  long  by  1% 
miles  wide,  lying  along  the  eastern  border 
and  wholly  within  the  county  of  Jefferson. 

If   the  act  adding  the  Jefferson  county 


Digitized  by 


Colo.) 


CITY  OP  DENVER  «.  COULEHAN. 


427 


strip  to  the  city  of  Denver  be  upheld  as 
valid,  there  might,  perhaps,  be  no  escape 
from  the  taxation  complained  of  in  the  pres- 
ent action.  The  decisions  exempting  cer- 
tain property  within  the  territorial  limits 
of  a  town  or  city  from  municipal  taxation, 
on  the  ground  that  the  property  is  so  situated 
that  it  cannot  receive  its  due  proportion  of  • 
municipal  benefits,  are  strongly  combated, 
on  the  ground  that  the  doctrine  they  assert 
is  illogical  as  well  as  impracticable,  in  that 
it  amounts  to  a  substitution  of  judicial  opin- 
ion for  legislative  judgment  in  matters  pe- 
culiarly within  the  province  of  the  law  mak- 
ing power.  See,  upon  this  subject,  Cooley, 
Const  Lim.  (6th  Ed.)  p.  616,  note  3,  and 
cases  there  cited;  also,  2  DHL  Mun.  Corp. 
(4th  Ed.)  8§  794,  795,  and  notes.  But  It  is 
unnecessary  to  decide  this  point. 

In  determining  the  present  controversy, 
we  shall  endeavor  to  reach  a  proper  solution 
of  the  following  question:  Has  the  legis- 
lature the  power  to  extend  or  enlarge  the 
territorial  limits  of  a  specially  chartered 
town  or  city  by  adding  thereto  noncontig- 
uous lands,— that  is,  lands  entirely  sepa- 
rated from  such  town  or  city  by  interven- 
ing territory?  It  is  customary  to  speak  of 
the  power  of  the  legislature  over  munic- 
ipal corporations  as  "plenary."  But  this, 
like  most  attempts  at  epigrammatic  state- 
ments of  the  law,  must  be  taken  cum  grano 
sails.  Certain  it  is  that  constitutional  lim- 
itations must  always  be  observed  In  respect 
to  such  legislation.  Besides,  insurmounta- 
ble obstacles  may  arise  out  of  the  nature  and 
subject-matter  of  the  legislation  to  render 
the  same  ineffectual.  In  general,  the  bound- 
aries of  a  specially  chartered  town  or  city 
may,  by  act  of  the  legislature,  be  extended 
and  enlarged  so  as  to  include  additional 
lands,  the  property  thus  added  becoming 
subject  to  municipal  taxation,  and  entitled 
to  municipal  benefits.  It  is  urged  that  pow- 
er thus  vested  In  the  legislature  is  subject  to 
abuse  or  improvident  use.  This  may  be 
true,  and  yet  it  does  not  necessarily  follow 
that  the  courts  can  restrain  the  enforcement 
of  a  legislative  act  merely  because  the  leg- 
islature acted  improvidently  in  passing  it. 
Before  the  courts  will  restrain  the  enforce- 
ment of  a  legislative  act,  it  must  appear  be- 
yond reasonable  doubt  that  the  legislature 
in  passing  the  act  exceeded  its  power,  or 
attempted  to  exercise  a  power  it  did  not 
possess.  Wadsworth  v.  Railway  Co.,  18 
Colo.  612,  33  Pac.  515.  The  lmproyldent  use 
of  power  by  the  legislative  department  of 
the  government  does  not  justify  usurpation 
by  the  judicial  department.  The  remedy 
for  the  improvident  use  of  official  power  is 
by  appeal  to  the  people, whose  will,  when  le- 
gally expressed  under  the  constitution,  is 
sovereign  over  all  departments.  It  is  true 
that  all  remedies  for  maladministration  in 
civil  government  may  fail,  because  all  gov- 
ernmental agencies  must  be  intrusted  to 
minds   subject  to  human  infirmities.  In 


such  case  we  can  only  suffer  and  wait  while 
we  strive  for  improvement  Martin  v.  Dix, 
52  Miss.  53;  Turner  v.  Althaus,  6  Neb.  54. 

Is  there,  then,  in  the  present  case,  no  check 
that  can  curb  the  vaulting  ambition  of  a 
great  city  in  its  efforts  to  enlarge  its  cor- 
porate boundaries  and  increase  its  corpo- 
rate revenues?  Has  the  legislature  such 
transcendent  power  in  respect  to  territorial 
additions  to  specially  chartered  towns  and 
cities  that  the  courts  can  give  no  relief?  Is 
there  nothing  left  but  an  appeal  to  the  people 
as  the  dernier  resort?  The  answer  to  these 
questions  must  depend  upon  the  nature  and 
scope,  as  well  as  the  subject-matter,  of  the 
legislative  act  in  question.  As  we  have 
seen,  the  general  rule  is  that  the  legislature 
has  the  power  to  extend  the  boundaries, 
and  thus  enlarge  the  territorial  limits,  of  a 
town  or  city  existing  under  special  charter. 
But  may  the  legislative  arm  be  extended  as  a 
great  pothook  into  any  and  all  the  counties 
of  the  state,  there  to  encircle,  as  in  this 
case,  many  square  miles  of  the  territory  of 
such  outside  counties,  and  make  the  same 
part  and  parcel  of  the  city  of  Denver?  May 
the  legislature  do  this,  without  annexing 
any  Intervening  territory,  and  without  pro- 
viding even  a  street  or  an  alley  to  connect 
such  outlying'  municipal  additions  to  the 
city  proper?  It  may  be  said  that  this  is 
an  extreme  illustration;  but  as  was  once 
said  by  Chief  Justice  Shaw,  "It  is  necessary 
to  put  extreme  cases  to  test  a  principle." 

What  is  a  city?  With  much  research  into 
the  historical  derivation  of  the  word,  Webster, 
pre-eminently  the  lexicographer  of  the  law 
as  well  as  of  the  common  people,  defines  a 
"city"  in  substance  as  follows:  (1)  A  large 
town;  (2)  a  corporate  town;  in  the  United 
States,  a  town  or  collective  body  of  inhab- 
itants, incorporated  and  governed  by  a 
mayor  and  aldermen;  (3)  the  collective  body 
of  citizens  or  inhabitants  of  a  city.  Since 
a  city  Is  a  large  town,  we  look  for  the 
meaning  of  the  word  "town."  Again,  we 
find  from  Webster  that  the  primitive  idea  of 
a  town  was  an  inclosure.  The  popular  use 
and  meaning  of  the  word  Is  a  large,  closely 
populated  place,  whether  Incorporated  or 
not,  as  distinguished  from  the  country  or 
from  rural  communities.  These  definitions 
are  sustained  and  amplified  by  the  Century 
Dictionary.  The  legal  as  well  as  the  pop- 
ular Idea  of  a  town  or  city  in  this  country, 
both  by  name  and  use,  is  that  of  oneness, 
community,  locality,  vicinity;  a  collective 
body,  not  several  bodies;  collective  body  of 
Inhabitants,— that  is,  a  body  of  people  col- 
lected or  gathered  together  in  one  mass, 
not  separated  into  distinct  masses,  and  hav- 
ing a  community  of  interest  because  resi- 
dents of  the  same  place,  not  different  places; 
hence,  locality,  not  localities;  vicinity;  vici- 
nage; near,  adjacent  not  remote.  So,  as  to 
territorial  extent  the  idea  of  a  city  is  one 
of  unity,  not  of  plurality;  of  compactness 
or  contiguity,  not  separation  or  segregation. 
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Legislative  acts  In  the  matter  of  extending 
i  he  boundaries  of  municipal  corporations  are 
to  be  Interpreted  and  applied  according  to 
the  essential  nature  as  wen  as  tne  subject- 
matter  of  such  legislation.    In  the  nature  of 

l lings,  there  must  be  some  limit  to  legisla- 
tive power.  For  example,  the  legislature  can- 
not extend  the  municipal  boundaries  of  a  city 
into  another  state.  Legislative  acts  upon 
such  a  subject  would  have  no  extraterritorial 
force.  There  are  some  things  that  In  their 
very  nature  cannot  be  accomplished  by  any 

mi  man  power:  A  thing  cannot  be  made  to 
exist  as  a  whole  and  In  broken  disjointed 
fragments  at  one  and  the  same  time.  A 
thing  essentially  single  in  its  nature  cannot 
have  a  plural  existence.  Every  munlclpal- 
its'  must  have  Its  territorial  corpus,  In  which 
to  exercise  Its  corporate  functions  and  pow- 
ers. Such  corpus  may  be  enlarged  or  dimin- 
ished by  the  action  of  the  legislature.  So 
i  he  human  body  may  grow  or  diminish  by 
the  action  or  nonaction  of  its  vital  forces; 
but  neither  the  human  body  nor  the  munic- 
ipal corpus  loses  Its  identity,  Its  individual- 
ity, or  Its  unity  by  such  growth  or  enlarge- 
ment It  is  a  misnomer— a  solecism— to 
speak  of  a  growth  of  the  human  body  not 
connected  with  the  body  itself.  Such  a 
growth  is,  In  fact,  not  of  the  body.  So,  ter- 
ritory not  in  fact  connected  with  or  adjacent 
to  a  city  cannot  be  regarded  as  a  part  of  the 
municipal  corpus,  or  as  an  addition  thereto, 
in  any  true  sense  of  the  term.  Analogous 
questions  have  been  considered  by  the  Wis- 
consin supreme  court.  Railway  Co.  v.  Town 
of  Oconto,  50  Wis.  180,  6  N.  W.  607;  Smith 
v.  Sherry,  50  Wis.  210,  6  N.  W.  561.  In  the 
latter  case  Mr.  Justice  Taylor  said:  "We 
do  not  by  this  decision  intend  to  set  bounds 
to  the  discretion  of  the  legislature  in  fixing 
the  boundaries  of  a  village,  so  long  as  the 
territory  of  which  it  Is  composed  is  adja- 
cent or  contiguous,  nor  to  intimate  that  the 
legislature  may  not  incorporate  as  one  vil- 
lage two  or  more  assemblages  of  Inhabitants 
living  at  some  distance  from  each  other, 
with  spaces  of  uninhabited  lands  interven- 
ing, when  such  intervening  spaces  are  also 
included  In  such  village,  but  that  a  village 
cannot  be  Incorporated  containing  two  or 
more  tracts  of  territory  not  contiguous  or 
adjoining,  and  separated  by  some  other  civil 
subdivision  of  the  state,  and  especially  that 
an  uninhabited  and  separate  tract  of  country 
cannot  be  annexed  to  or  made  a  part  of  an 
incorporated  village.  If,  by  an  act  of  the 
legislature,  a  tract  of  country  not  Inhabited, 
and  not  adjoining  a  village,  can  be  made  a 
I  wirt  of  such  village,  then  it  would  seem  to 
follow  that,  by  another  act  of  the  legisla- 
ture, the   Inhabited   part  of  such  village 

night  be  separated  therefrom;  and  we 
should  have  the  anomalous  thing  of  a  vil- 
lage without  inhabitants,  and  composed 
s imply  of  a  tract  of  territory,  which  would 
be  an  absurdity." 
From  careful  Investigation  and  considera- 


tion, it  is  evident  that  it  was  never  contem- 
plated by  the  law  that  the  territorial  limits 
of  a  town  or  city  might  include  distinct,  dis- 
jointed fragments  or  parcels  of  land,  situate 
miles  and  miles  distant  from  each  other, 
and  separated  from  the  city  proper  by  Inter- 
vening territory.  It  is  not  to  be  understood 
from  this  that  a  city  may  not  be  formed 
from  territory  lying  on  different  sides  of  a 
natural  stream.  Nor  must  anything  in  this 
opinion  be  construed  as  Intimating  that  non- 
contiguous territory  may  be  added  to  a  city 
by  connecting  the  same  by  a  narrow  street  oi 
alley.  Annexation  sought  to  be  accomplished 
by  such  means  might  bear  upon  its  face  suet 
earmarks  of  fraud  as  would  vitiate  an  or- 
dinary transaction,  though  we  do  not  inti- 
mate that  judicial  inquiry  may  extend  to  the 
motives  of  a  co-ordinate  department  of  the 
government  Kountze  v.  City  of  Omaha,  3 
Dill.  443,  Fed.  Cas.  No.  7,928;  Kelly  v.  City 
of  Pittsburgh,  85  Pa.  St.  170;  People  v. 
Martin,  19  Colo.  565,  36  Pac.  543;  Hudson  v. 
City  of  Denver,  12  Colo.  157.  20  Pac.  329. 
In  City  of  Galesburg  v.  Hawkinson,  75  111. 
158,  it  is  said  that  the  boundaries  of  munic- 
ipal corporations  can  be  altered  and  changed 
by  the  legislature  In  its  discretion,  and  that 
the  authorities  are  all  that  way.  The  opin- 
ion, however,  significantly  adds:  4<Court» 
may  determine  what  are  the  corporate  lim- 
its already  established;  they  may  determine 
whether  what  is  claimed  by  the  municipal 
authority  to  be  the  corporate  limits  is  so  or 
not;  and  they  may  inquire  whether  the  leg- 
islative authority  has  exceeded  the  powers 
with  which  it  is  invested.  But  all  this  Im- 
plies an  existing  law,  applicable  to  the  par- 
ticular subject,  and  the  Inquiry  Is,  what  !a 
the  law,  and  has  It  been  violated  or  complied 
with?" 

Counsel  for  appellant  relies  upon  the  fol- 
lowing from  an  eminent  text  writer:  "Not 
only  may  the  legislature  originally  fix  the 
limits  of  the  corporation,  but  It  may,  unless 
specially  restrained  In  the  constitution,  sub- 
sequently annex,  or  authorize  the  annexa- 
tion of  contiguous  or  other  territory;  and 
this  without  the  consent  and  even  against 
the  remonstrance,  of  the  majority  of  the  per- 
sons residing  In  the  corporation  or  on  the 
annexed  territory."  1  Dill.  Mun.  Corp.  (4th 
Ed.)  §  185.  The  words  "or  other,"  In  the 
foregoing  extract,  are  not  Italicised  in  the 
published  volume.  The  leading  case  cited 
In  support  of  the  text  is  Blanchard  v.  Bls- 
sell,  11  Ohio  St.  96.  That  case  was  one 
wherein  It  was  sought  to  annex  an  unincor- 
porated village  to  the  city  of  Toledo.  It 
was  objected  that  the  territory  sought  to 
be  annexed  was  not  in  fact  contiguous  to 
the  city  of  Toledo.  The  opinion  shows  "that 
the  center  of  the  Maumee  river  formed  the 
southeastern  boundary  of  the  city  of  Toledo; 
that  the  annexed  territory  [consisting  of  an 
unincorporated  village  called  "Yondota"]  hi 
situated  ou  the  southeastern  side  of  the 
river,  In  a  bend  running  up  near  to  the  heart 
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of  the  city,  and  that  all  of  it  is  nearer  to  the 
center  of  the  business  and  valuable  property 
than  many  other  portions  of  the  original  city 
territory;  that  the  river  is  navigable,  and, 
where  it  formed  said  original  boundary,  is 
of  unequal  width;  but,  for  half  a  mile  or 
more,  does  not  exceed  one-fourth  of  a  mile 
in  width,  and  has  been  permanently  bridged 
for  railroad  purposes,  and  may  be  bridged 
for  other  purposes;'  that  Yondota  depended 
mainly  upon  the  influence  of  business  and 
improvements  in  Toledo  for  Its  growth  and 
importance.  The  transcript  of  the  annexa- 
tion proceedings,  and  the  accompanying 
map,  show  that  the  annexation  consists  in 
an  extension  of  the  original  boundaries,  so 
as  to  include  the  whole  of  the  river  and  a 
considerable  tract  of  land  on  its  southeast 
side.  There  is  no  territory  intervening  be- 
tween that  which  was  annexed  and  the  orig- 
inal city  limits.  All  the  parts  of  the  an- 
nexed territory  are  in  immediate  contact 
'with  each  other;  and  the  whole  is  in  direct 
contact  for  several  miles  with  the  original 
boundary.  Contiguity  cannot  import  more 
than  immediate  contact;  and  we  think  the 
objection  founded  on  a  want  of  contiguity  is 
not  well  taken."  It  is  clear  that  the  Toledo 
case  in  no  way  militates  against  the  views 
we  have  expressed,  but  rather  confirms 
them;  none  of  the  other  cases  cited  by  coun- 
sel sustain  the  view  that  noncontiguous  ter- 
ritory may  be  added  to  and  made  part  of  a 
town  or  city;  hence  we  conclude  that  the 
text  of  Judge  Dillon  above  quoted  cannot 
be  accepted  as  correct  to  its  full  extent  and 
import.  The  dearth  of  authority  upon  this 
point  leads  to  the  belief  that  legislatures 
have  seldom,  or  never  before,  attempted  to 
annex  to  an  incorporated  town  or  city  ter- 
ritory so  clearly  noncontiguous  as  in  the  pres- 
ent instance. 

It  was  argued  orally  that,  while  the  legis- 
lature may  not  have  the  power  to  annex  dis- 
tant noncontiguous  territory  by  a  direct  act 
for  that  purpose,  yet  in  this  case  the  Jeffer- 
son county  strip  must  be  regarded  as  a  part 
of  the  city  of  Denver,  for  the  reason  that 
It  is  included  in  the  boundary  surveys  as 
specified  In  the  revised  and  amended  char- 
ter, and  that,  unless  so  Included,  the  city 
has  no  boundary  lines,  particularly  on  the 
west.  This  argument  is  without  force. 
Equity  looks  to  the  substance  rather  than 
the  form;  it  regards  the  result  of  an  act 
rather  than  the  mode  of  accomplishing  it. 
There  may  be  a  wrong  way  of  doing  a  right 
thing,  but  there  is  no  right  way  of  doing  a 
wrong  thing.  An  act  essentially  wrong  does 
not  become  right  by  the  manner  of  doing  it 
If  the  mode  of  making  municipal  additions 
as  argued  by  counsel  were  to  be  upheld,  any 
noncontiguous  territory,  however  remote, 
might  be  surveyed  in,  and  thus  become  at- 
tached to  and  made  a  part  of,  the  city.  The 
conclusion  at  which  we  have  arrived  need 
not  disturb  the  boundary  lines  of  the  city 
as  established  by  the  amended  charter,  ex- 


cept on  the  weak'.  As>  to  these,  the  city  lim- 
its must  end  where  the  insurmountable  ob- 
stacles—that is,  the  territorial  limits  of  the 
intervening  municipalities— begin. 

For  the  reasons  stated,  we  are  clearly  of- 
the  opinion  that  the  legislature  did  not  have 
the  power  to  extend  or  enlarge  the  terri- 
torial limits  of  the  city  of  Denver  by  adding 
thereto  the  noncontiguous  strip  of  lands 
situate  in  Jefferson  county,  and  that  the  dis- 
trict court  did  not  err  in  restraining  the  col- 
lection of  taxes  by  or  for  the  use  of  the  city 
of  Denver  upon  such  Jefferson  county  prop- 
erty. This  conclusion  being  decisive  of  the 
present  controversy,  other  questions  sought 
to  be  raised  upon  this  appeal  need  not  be 
discussed.  The  Judgment  of  the  district 
court  is  accordingly  affirmed.  Affirmed. 

.  ..         On  Rehearing. 

(March  4,  1895.) 

PER  CURIAM.  Counsel  for  appellants  have 
presented  an  elaborate  argument  In  support 
of  their  petition  for  a  rehearing.  Their  con- 
tention is  that  since  the  constitution  allows 
legislative  amendments  to  special  municipal 
charters,  and  does  not  expressly  forbid  the 
annexation  of  noncontiguous  territory,  there- 
fore, under  the  power  of  amendment,  the  leg- 
islature may  annex,  to  a  specially  chartered 
town  or  city,  territory  located  in  any  part 
of  the  state,  however  disconnected  and  re- 
mote the  same  may  be  from  the  city  to  which 
It  is  sought  to  be  annexed.  Counsel  earnest- 
ly contend  that  any  question  concerning  the 
legality  of  such  annexation  is  a  matter  for 
legislative,  and  not  for  Judicial,  determina- 
tion. This  view  was  thoroughly  considered 
when  the  former  opinion  was  announced.  We 
were  aware  of  the  decisions  by  this  court  sus- 
taining the  power  of  the  legislature  to  amend 
special  municipal  charters.  Without  discred- 
iting such  decisions  as  have  been  made  upon 
this  subject*  we  have  f,elt  constrained  to  say 
that  it  .was  never  contemplated  to  give  the 
legislature  the  power,  under  the  guise  of 
amendments,,  to  make  such  radical  and  un- 
heard-of changes  In  specially  chartered  towns 
or  cities  as  the  annexation  of  territory  en- 
tirely disconnected  and  remote  from  the  orig- 
inal municipality.  '$u«h,  annexation  would 
be  foreign  to  the  subject-matter  of  the  orig- 
inal municipality,  and  hence  not  a  proper 
subject  of  amendment;  and  the  provisions 
therefor  would  not  be  germane  to  the 
one  general  subject  of  the  act,  or  clear- 
ly expressed  in  the  title,  as  required  by  sec- 
tion 21  of  article  5  of  our  constitution.  There 
can  be  no  doubt  that  the  term  "town"  or  "city" 
was  used  in  the  constitution  in  its  ordinary 
signification,  as  denoting  a  single  parcel  of 
compact  or  contiguous  territory,  and  not  as 
incluaing  several  distinct  parcels  of  land  sit- 
uate at  remote  distances  from  each  othes. 
The  idea  of  a  town  or  city  is  that  of  unity, 
not  plurality.  Hence  we  have  felt  constrain- 
ed to  say  that  a  thing  essentially  single  can- 
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not,  by  legislative  act,  be  given  a  plural  exis- 
tence, especially  where  the  legislative  power 
over  such  subject  is  the  power  to  amend 
rather  than  the  power  to  change  its  essential 
•character.  There  are  several  specially  char- 
tered municipal  corporations  in  this  state 
whose  charters  are  subject  to  legislative 
amendment;  but  may  the  legislature,  under 
the  guise  of  amending  these  charters,  add  a 
section  of  land  in  Weld  county  to  Central  City, 
another  section  In  El  Paso  to  Georgetown, 
another  section  in  Las  Animas  to  Black 
Hawk,  another  section  in  Gunnison  valley  to 
Denver,  thus  dotting  the  state  over  with  mu- 
nicipal cases,  at  the  discretion  of  the  legis- 
lative department?  We  are  of  opinion  that 
it  is  within  the  province  of  the  judiciary  to 
give  the  power  of  amendment  in  such  cases 
a  reasonable  construction;  and,  if  the  legis- 
lature does  not  restrict  itself  to  proper  limits 
in  exercising  such  power,  the  courts  must  ex- 
ercise proper  control  over  the  subject. 

In  their  argument  upon  the  petition  for  a 
rehearing,  counsel  for  the  appellants  chal- 
lenge the  court  to  point  out  the  particular 
provision  of  our  constitution  which  Inhibits 
the  legislation  complained  of.  From  what  we 
•  have  Just  said  It  follows  that  the  provision 
for  annexation  of  noncontiguous  territory, 
not  being  germane  to  the  subject-matter  of 
the  original  municipality,  is  obnoxious  to  sec- 
tion 21  of  article  5.  In  addition  to  this,  if 
the  effect  of  this  act  In  its  practical  operation 
be  practically,  though  Indirectly,  to  destroy 
and  annul  the  corporate  existence  of  these  In- 
tervening municipalities,  then  under  the  de- 
cision of  this  court  in  Re  Extension  of  Bound- 
aries of  City  of  Denver,  18  Colo.  288,  32  Pac. 
615,  It  can  be  said  that  this  provision  violates 
the  spirit  of  section  13  of  article  14  of  our 
constitution,  which  enjoins  upon  the  legisla- 
ture the  duty  to  "provide  by  general  laws  for 
the  organization  and  classification  of  cities 
and  towns."  See,  on  this  point,  Smith  v. 
Sherry,  50  Wis..  210,  6  N.  W.  561.  One  of 
the  purposes  of  this  act  to  revise  and  amend 
the  charter  of  the  city  of  Denver  was  to  ex- 
tend the  boundaries  of  the  city,  and  this  ex- 
tension must  have  been  designed  either  to 
provide  the  necessary  territory  for  the  growth 
and  development  of  an  enterprising  city,  for 
legitimate  purposes  of  revenue,  or  some  other 
proper  municipal  purpose;  or  else  it  must 
have  been  to  accomplish  by  indirection  what 
could  not  be  done  directly,  viz.  to  annul  these 
intervening  corporations,  or  to  cripple  them, 
and  deprive  them  of  some  of  the  privileges 
and  powers  which  they  possess  under  the  gen- 
eral laws,  and  so  force  them,  unwillingly, 
into  the  city  of  Denver.  The  section  of  said 
act  which  we  held  in  the  above-cited  case  to 
be  in  conflict  with  said  section  13  of  article 
14  expressly  provided  for  the  dislncorpora- 
tlon  of  these  municipalities,  and  proposed  to 
include  them  within  the  limits  of  the  city  of 


Denver  as  thus  extended.  In  said  case  we 
held  that,  by  a  special  act  of  the  legislature, 
such  as  this  confessedly  Is,  the  boundaries  of 
the  city  of  Denver  could  not  be  so  enlarged 
as  to  include  therein  other  municipalities  in- 
corporated under  the  general  laws  of  the 
state;  the  reason  given,  inter  alia,  being 
that  this  would  by  special  law  disincorporate 
such  existing  corporations  organized  under 
the  general  incorporation  laws,  and  that  sec- 
tion 13  must  be  held  to  extend  to  the  disin- 
corporatlon,  as  well  as  to  the  incorporation, 
of  such  cities  and  towns.  If  it  be  said  that 
the  objection  pointed  out  in  Re  Extension  of 
Boundaries  of  City  of  Denver,  supra,  to  the  leg- 
islation embodied  in  the  question  submitted  by 
the  house  of  representatives,  does  not  apply 
to  the  section  now  under  consideration,  our 
reply  is  that,  although  the  two  provisions 
are  not  literally  the  same,  yet  the  evident  ob- 
ject aimed  at  by  both  is  the  same,  and  the 
practical  effect  and  operation  of  both  will  be 
the  same.  It  Is  true  that  the  section  under' 
consideration  does  not  include  within  the  lim- 
its of  the  city  of  Denver  these  existing  mu- 
nicipalities; but  the  proposed  boundaries  of 
the  city  of  Denver  go  beyond  these  munici- 
palities, and  the  city  of  Denver,  as  tnus  con- 
stituted, is  made  to  surround  these  towns  and 
cities  on  all  sides,  and  they  are  thus  cut  ofT 
from  any  further  growth  or  territorial  ex- 
pansion. The  operation  of  the  act,  as  well 
as  its  form  and  its  words,  must  be  looked  to 
to  determine  the  constitutionality  of  a  meas- 
ure. 

If  the  legislature,  by  a  special  law,  may  thus 
extend  the  boundaries  of  a  city  so  as  to  in- 
clude therein  noncontiguous  territory,  with 
a  number  of  existing  municipalities  incorpo- 
rated under  the  general  laws  of  the  state  lying 
between  such  noncontiguous  territory  and  the 
previously  established  limits  of  the  city  whose 
boundaries  are  thus  sought  to  be  extended, 
such  legislation  would  just  as  effectually  stop 
the  growth  and  development  and  curtail  the 
powers  of  these  intervening  corporations, 
which  were  granted  to  them  under  the  general 
incorporation  laws,  and  practically  and  just 
as  effectually  disincorporate  them  as  to  some 
of  the  powers  and  privileges  granted  to  them 
by  general  law,  as  though  the  special  legisla- 
tive act,  In  so  many  words,  swept  them  out 
of  existence.  Thus  would  the  special  law.  In 
effect,  repeal  and  render  nugatory  the  gen- 
eral Incorporation  laws  of  the  state.  Thus 
would  towns  and  cities  Incorporated  under 
the  general  laws  be  forced  by  a  special  law 
Involuntarily  to  surrender  the  powers  and 
privileges  acquired  under  such  general  laws. 
To  accomplish  such  results  by  Indirection, 
when  the  same  could  not  be  done  directly, 
would  nullify  the  limitations  Imposed  by  the 
constitutional  provision  referred  to.  The  pe- 
tition for  rehearing  should  be  denied.  Re- 
hearing denied. 
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In  re  HOUSE  BILL  NO.  107. 

(Supreme  Court  of  Colorado.   March  1,  1893.) 

General  Assembly — Advice  of  Supreme  Court 
— Sufficiency  or  Inquiry. 

The  supreme  court  will  not  give  the  gen- 
eral assembly,  or  either  branch  of  it,  its  opinion 
as  to  the  constitutionality  of  a  particular  bill 
where  the  inquiry  is  "as  to  the  constitutionality 
of  said"  bill,  and  recites  that,  "if  said  bill  is  not 
constitutional,  it  is  the  desire  of  this  house  that 
the  court  state  in  writing  wherein  the  said 
bill  is  not  constitutional";  since  the  inquiry 
must  point  out  the  particular  provision  of  the 
constitution  that,  in  the  judgment  of  snch 
house,  the  proposed  legislation  contravenes. 

Question  submitted  to  the  supreme  court 
by  the  house  of  representatives  of  the  state 
of  Colorado  as  to  the  constitutionality  of 
house  bill  No.  107,  to  provide  for  the  monthly 
payment  of  wages. 

"Whereas,  the  question  has  been  raised  by 
certain  members  of  the  house  of  represents.- 
tivea  of  the  state  of  Colorado  as  to  the  con- 
stitutionality of  house  bill  No.  107:  There- 
fore, resolved  that  it  is  the  desire  of  the 
house  of  representatives  of  the  tenth  gen- 
eral assembly  of  the  state  of  Colorado  that 
they  have  the  opinion  in  writing  of  the  hon- 
orable supreme  court  of  the  state  of  Colorado 
as  to  the  constitutionality  of  said  house  bill 
No.  107,  and,  if  said  bill  is  not  constitu- 
tional, it  Is  the  desire  of  this  house  that  the 
court  state  in  writing  wherein  said  bill  is 
not  constitutional." 

PER  CURIAM.  We  are  again  compelled 
to  call  attention  to  the  oft-repeated  an- 
nouncement of  this  court  that,  as  a  neces- 
sary condition  precedent  to  the  exercise  of 
our  extraordinary  jurisdiction,  under  sec- 
tion 3,  art  6,  of  the  constitution,  the  ques- 
tion submitted  must  be  specific,  and  must 
point  out  the  particular  provision  of  the  con- 
stitution that,  in  the  judgment  of  the  honor- 
able house,  the  proposed  legislation  contra- 
venes. In  re  Irrigation,  9  Colo.  620,  21  Pac. 
470;  In  re  House  Bill  No.  105,  15  Colo.  593, 
20  Pac.  141;  In  re  Loan  of  School  Fund,  18 
Colo.  195,  32  Pac.  273.  In  Re  House  Bill  No. 
165,  we  said:  "Should  we  attempt  to  give 
our  views  upon  the  constitutionality  of  the 
bill  submitted  without  more  specific  inquiry, 
we  might  devote  a  great  deal  of  time  and 
space  to  matters  about  which  the  honorable 
members  of  the  house  have  no  doubts,  and 
still  omit  to  consider  the  very  question  or 
questions  upon  which  our  opinion  is  desired. 
When  the  constitutionality  of  a  statutory 
enactment  is  challenged  In  this  court  In  or- 
dinary litigation,  our  attention  is  uniformly 
directed  to  some  specific  constitutional  pro- 
vision, and  our  opinion  is  limited  according- 
ly." In  response,  in  Re  Eight-Hour  Law, 
39  Pac  328,  we  recently  said:  "If  there  is 
a  doubt  as  to  the  constitutionality  of  pro- 
posed legislation  suggested  by  any  member, 
such  doubt  must  be  occasioned  by  some  par- 
ticular provision  or  provisions  of  the  consti- 
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tutlon.  This  Instrument  contains  hundreds 
of  sections,  and,  unless  the  inquiry  be  spe- 
cific, the  court  might  spend  days  and  weeks 
in  investigation  of  provisions  that  have  occa- 
sioned no  doubt  whatever  in  the  minds  of 
the  members  of  the  house."  We  take  this 
opportunity  to  restate  what  was  said  in  the 
opinion  rendered  in  Re  District  Attorneys, 
12  Colo.  466,  21  Pac.  478.  "We  feel  con- 
strained to  repeat  and  emphasize  the 
thought,  heretofore  expressed,  that  the  ut- 
most vigilance  and  caution  be  exercised  by 
both  the  general  assembly  and  the  court  in 
acting  under  this  novel  constitutional  au- 
thority. There  cannot  well  be  too  much 
moderation  in  the  premises.  We  note  that, 
in  those  states  which  permit  consultation 
with  the  justices,  the  privilege  seems  to  be 
less  often  invoked  than  it  has  been  here. 
The  attorney  general  is  the  natural  as  well 
as  the  statutory  legal  adviser  of  the  execu- 
tive and  legislative  departments.  His  coun- 
sel should  be  solicited;  and  only  as  a  dernier 
ressort,  upon  the  most  important  questions 
and  the  most  solemn  occasions,  should  the 
court  be  requested  to  act."  It  will  readily 
be  seen  that  the  question  submitted  is  not 
in  conformity  with  these  requirements,  and 
we  are  precluded  by  the  well-settled  prac- 
tice from  giving  an  opinion  thereon. 


(21  Colo.  27") 

In  re  HOUSE  BILL  NO.  203. 

(Supreme  Court  of  Colorado.   March  1,  1895.) 

Constitutional  Law— Right  to  Contract. 

House  bill  No.  203,  dated  February  20, 
1895,  and  entitled  "A  bill  for  an  act  to  regulate 
the  weighing  of  coal  at  mines,"  etc.  in  so  far 
as  it  attempts  to  deprive  persons  of  the  right 
to  fix  by  contract  the  manner  of  ascertaining 
compensation  for  mining  coal,  is  in  violation 
of  Const.  U.  S.  Amend.  14.  and  of  article  2,  | 
25.  of  the  Colorado  bill  of  rights,  which  pro- 
vides that  "no  person  shall  be  deprived  of  life, 
liberty,  or  property,  without  due  process  of 
law." 

Question  submitted  to  the  supreme  court 
by  the  house  of  representatives  of  the  state 
of  Colorado  as  to  the  constitutionality  of 
house  bill  No.  203,  to  regulate  the  weighing 
of  coal  at  the  mines,  under  the  following 
resolution: 

"Whereas,  the  revision  and  constitution 
committee,  hi  their  report  on  house  bill  No. 
203,  Feb.  20,  1895,  a  bill  for  an  act  to  regu- 
late the  weighing  of  coal  at  mines,  etc.,  have 
had  the  same  under  consideration,  and  beg 
leave  to  recommend  that  In  the  opinion  of 
this  committee  the  bill  Is  unconstitutional, 
for  the  reason  that  the  privilege  of  all  Ameri- 
can citizens  under  our  constitution  is  abridg- 
ed, inasmuch  as  the  right  to  contract  is 
taken  away;  but  your  committee  recom- 
mend that  the  bill  be  referred  to  the  supreme 
court  for  an  opinion  from  them  on  the  ques- 
tion: Therefore,  be  it  resolved,  that  H.  B. 
No.  203  be,  and  the  same  is  hereby,  referred 
to  the  supreme  court  for  an  opinion:  Pro- 
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vidlng  said  H.  B.  No.  203  be  enacted  Into 
law,  would  it  be  constitutional  ?*' 

PER  CURIAM.  While  the  foregoing  ques- 
tion* does  not  specifically  point  out  the  par- 
ticular provisions  of  the  federal  or  state  con- 
stitution that,  in  the^ judgment  of  the  hon- 
orable house,  prohibits  this  class  of  legisla- 
tion we  infer  from  the  report  of  the  honor- 
able committee  on  revision  and  constitution 
that  in  its  opinion  the  pending  bill  is  ob- 
noxious to  section  1  of  the  fourteenth  amend- 
ment to  the  constitution  of  the  United  States, 
which  declares,  "No  state  shall  make  or 
enforce  any  law  which  shall  abridge  the 
privileges  or  immunities  of  citizens  of  the 
United  States,"  and  also  to  section  25  of 
article  2  of  our  bill  of  rights,  which  provides 
"that  no  person  shall  be  deprived  of  life, 
liberty  or  property,  without  due  process  of 
law."'  In  so  far  as  the  bill  attempts  to 
abridge  the  right  of  contract  between  par- 
ties in  regard  to  matters  personal  to  them- 
selves, and  \o  deprive  them  of  the  power  to 
fix  the  mode  in  which  compensation  for  min- 
ing coal  shall  be  ascertained,  it  is  clearly  an 
infringement  of  these  constitutional  guaran- 
ties. State  v.  Goodwill,  33  W.  Va.  179,  10 
S.  E.  285;  Millett  v.  People,  117  111.  294,  7 
N.  E.  631;  Wally's  Heirs  v.  Kennedy,  2 
Yerg.  554;  Godcharles  v.  Wigeman,  113  Pa- 
st. 431.  6  Atl.  354;  State  v.  Loomls,  115  Mo. 
307.  22  S.  W.  350;  Low  v.  Printing  Co.  (Neb.) 
51)  N.  W.  302;  Ramsey  v.  People,  142  111. 
3N0,  32  N.  E.  304;  Frorer  v.  People,  141  111. 
171.  31  N.  E.  395.  In  Frorer  v.  People  it  is 
said:  "The  privilege  of  contracting  is  both 
a  lll>erty  and  a  property  right,  and  If  A.  is 
denied  the  right  to  contract  and  acquire 
property  in  a  manner  which  he  has  hitherto 
enjoyed  under  the  law.  and  which  B.,  C.  and 
D.  are  still  allowed  by  the  law  to  enjoy,  It  Is 
clear  that  he  is  deprived  of  both  liberty  and 
property,  to  the  extent  that  he  is  thus  denied 
the  right  to  contract."  And  In  the  case  of 
Ramsey  v.  People  the  eourt,  in  discussing  a 
statute  similar  to  the  present  bill,  used  this 
language:  "The  statute  makes  it  imperative, 
where  the  miner  is  paid  on  the  basis  qf 
the  amount  of  coal  mined,  whatever  may  be 
the  wishes  or  interests  of  the  parties,  that 
the  coal  shall  be  weighed  on  the  pit  cars  be- 
fore being  screened,  and  that  the  compen- 
sation shall  be  computed  upon  the  weight 
of  the  unscreened  coal.  In  all  other  kinds 
of  business  Involving  the  employment  of 
labor,  the  employer  and  employ^  are  left 
free  to  fix  by  contract  the  amount  of  wages 
to  be  paid,  and  .the  mode  In  which  such 
wages  shall  be  ascertained  and  computed. 
This  is  justly  regarded  as  a  very  important 
right,  vitally  affecting  the  interests  of  both 
parties.  To  the  extent  to  which  it  is  abridg- 
ed, a  projH?rty  right  is  taken  away."  Our 
opinion  is  that  the  bill,  in  its  present  form, 
is  Inhibited  by  the  foregoing  constitutional 
provisions,  and.  if  enacted  into  law,  would 
be  unconstitutional. 


POLLARD  v.  McCLOSKEY  et  aL 
(Court  of  Appeals  of  Colorado.   Feb.  11, 
1895.) 

Con th act — Merger  or  Negotiations— Pbincipal 
akd  Agent — Fraud. 

1.  Where  no  fraud  was  nsed  by  defendant 
in  obtaining  from  plaintiff  a  writing  authoriz- 
ing him  to  sell  property  at  a  certain  price,  and 
plaintiff  knew  the  terms  of  the  writing,  evi- 
dence as  to  the  value  of  the  property,  and  of 
defendant's  statements  in  regard  thereto,  made 
previous  to  the  execution  of  the  writing,  is  not 
admissible  to  show  a  right  of  recovery  by  plain- 
tiff. 

2.  An  agent  who  sells  property  for  his  prin- 
cipal at  a  price  named  by  the  latter  is  not  lia- 
ble to  him,  in  the  absence  of  fraud  or  violation 
of  instructions,  for  the  difference  between  what 
the  goods  actually  sold  for  and  what  they  were 
worth. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  H.  Pollard  against  Lyda  Mc- 
Closkey  and  others.  From  a  Judgment  for 
defendant  McCloskey,  plaintiff  appeals.  Re- 
versed. 

Appellant  brought  suit  against  Lyda  Mc- 
Closkey and  John  Norris  on  a  promissory 
note  made  by  them  jointly  for  $150,  payable 
six  months  after  date,  with  Interest  at  10 
per  cent.,  dated  March  4,  1891,  upon  which 
a  payment  of  $42.09  had  been  indorsed.  De- 
fendants answered,  admitting  the  making 
of  the  note  and  alleging  payment,  etc.  As 
a  special  defense  and  cross  complaint,  al- 
leged that  one  Cronyn  had  a  photographic 
gallery,  on  which  he  had  given  plaintiff  a 
chattel  mortgage  for  $350.  The  plaintiff 
represented  to  McCloskey  that  the  photo- 
graphic gallery  was  for  sale,  was  an  excel- 
lent Investment,  was  worth  $2,000;  that  she 
could  buy  one-half  for  $800.-425  cash  and 
$.375  In  notes;  that,  relying  upon  the  repre- 
sentations, she  bought  the  one-half  for  $800, 
and  became  a  partner  of  Cronyn;  that  plain- 
tiff subsequently  Informed  her  that  Cronyn's 
half  Interest  could  be  bought  for  $150  (sub- 
ject to  the  chattel  mortgage);  that  she 
bought  the  interest,  and  gave  the  note  sued 
upon;  that,  after  this,  plaintiff  represented 
that  he  was  going  to  foreclose  the  chattel 
mortgage,  which  would  be  a  great  expense 
to  her;  that  he  had  a  purchaser  for  the  prop- 
erty, and,  if  she  would  give  him  authority 
to  sell  It,  he  could  get  enough  to  pay  all 
debts  against  it,  including  the  note  sued  on 
and  $65  to  $100  besides;  that  appellant,  to 
Induce  her  to  buy  the  property  in  the  first 
instance,  fraudulently  represented  it  to  be 
worth  $2,000.  when  he  knew  it  to  be  only 
worth  $1,000;  that,  after  buying,  she  boughf 
and  put  in  $271  In  stock,  which  was  turned 
over  to  the  plaintiff;  and  asking  judgment 
for  $523.  In  the  replication  filed,  plaintiff 
alleged  that  the  property  was  attached;  that 
McCloskey  could  not  satisfy  the  attachment, 
and  plaintiff  was  about  to  foreclose  his  mort- 
gage to  protect  himself;  tnat  he  told  Mc- 
Closkey he  could  sell  the  gallery  for  enough 
to  pay  the  mortgage  and  attachment  and 
costs,  If  she  would  give  him  authority  to  do 
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so;  that  she  gave  him  the  authority,  and 
lie  sold  for  enough  to  pay  his  mortgage,  the 
attachment,  and  costs,  and  $42.09  on-  the 
note  in  suit;  that  the  note  was  not  secured 
by  mortgage  or  otherwise,  and  that  there  re- 
mained $117.91  and  interest  due  upon  the 
note.  By  an  amendment  to  the  answer  it 
was  alleged  that  plaintiff  asked  McCloskey 
for  authority  to  sell,  agreeing,  if  It  was 
given,  he  would  sell  the  property  for  enough 
to  pay  her  note  for  $375,  four  other  notes 
amounting  to  $361,  the  $150  note  in  suit,  the 
amount  of  the  attachment,  and  to  pay  Mc- 
Closkey from  $65  to  $100;  that  plaintiff 
presented  a  memorandum  in  writing,  which 
he  represented  only  contained  authority  to 
sell  the  property  on  the  terms  above  stated; 
that  it  was  dark  at  the  time,  and  no  light 
accessible  for  her  to  read  it;  that  she  relied 
upon  plaintiff's  statement,  and  signed  the 
writing;  that  she  did  not  know  the  contents 
of  the  writing  until  the  replication  was 
filed;  that  the  memorandum,  as  signed  by 
her,  gave  the  plaintiff  authority  to  sell  to 
Powers  for  $500,  provided  such  amount  paid 
attachment,  the  chattel  mortgage,  and  costs 
due  the  plaintiff,  and,  if  the  $500  did  not 
pay  those  claims,  the  price  was  to  be  suf- 
ficient to  pay  them,  and  any  balance  re- 
maining turned  over  to  her;  that,  therefore, 
the  writing  was  null.  Replication  denying 
allegations  in  the  amendments.  A  trial  was 
had  to  a  Jury,  resulting  in  a  verdict  for  de- 
fendant McCloskey  against  the  plaintiff  for 
$65  and  costs.  The  motion  for  a  new  trial 
was  overruled  upon  McCloskey  remitting  the 
$65.  which  was  done,  and  a  judgment  for 
costs  entered  against  the  plaintiff,  and  an 
appeal  to  this  court. 

Betts  &  Vates,  for  appellant  C.  H.  Coan, 
for  appellees. 

REED,  J.  (after  stating  the  facts).  It  is 
proper  and  charitable  to  presume  that  this 
Is  one  of  those  unfortunate  cases  where, 
from  want  of  business  ability,  or  as  a  re- 
sult of  a  misunderstanding  of  the  items  em- 
braced in  plaintiff's  proposition,  defendant 
was  honestly  misled;  otherwise  she  was 
chargeable  with  great  dishonesty.  By  the 
provisions  of  the  mortgage,  appellant  had 
the  right  to  take  possession  of  the  property, 
and  sell  at  public  or  private  sale,  In  case  an 
attachment  was  levied  upon  the  goods.  They 
had  been  attached,  and  he  had  taken  the 
possession.  The  writing,  was  an  authoriza- 
tion to  sell  at  a  price  of  $500.  The  making 
and  execution  of  the  writing  is  admitted. 
It  is  sought  to  be  avoided  on  the  ground  of 
ignorance  of  its  contents  and  fraud  of  the 
plaintiff  in  procuring  it  The  writing  ap- 
pears to  have  been  entirely  ignored  upon  the 
trial.  The  jury  were  not  instructed  in  re- 
gard to  it,  nor  required  to  find  upon  its  va- 
lidity, which  was  the  only  important  issue 
In  the  case.  The  trial  appears  to  have  pro- 
ceeded upon  alleged  oral  statements  preced- 

v^J9P.no.4— 28 


lng  the  execution  of  the  paper.  Upon  these 
the  jury  was  instructed,  without  being  re- 
quired to  find  whether  or  not  the  paper  was 
a  fraud  upon  the  defendant.  The  Jury 
should  have  been  Instructed  that,  if  no  fraud 
was  practiced  upon  the  defendant  by  the 
plaintiff  in  obtaining  the  writing,  and  she 
knew  at  the  time  of  the  execution  of  it  that 
it  contained  the  $500  limit,  then  that  all 
evidence  in  regard  to  the  cost  or  value  of 
the  property  and  of  the  statements  of  plain- 
tiff preceding  the  execution  of  the  paper 
should  be  disregarded.  If  it  was  void  by 
reason  of  fraud,  then  resort  could  be  had  to 
the  conversations  preceding  It,  not  other- 
wise; and  it  would  control.  The  evidence 
In  regard  to  what  transpired  previous  to  the 
signing,  and  the  circumstances  attending  the 
making  and  signing  of  the  instrument,  is 
very  contradictory.  Defendant  in  her  tes- 
timony, when  asked  in  regard  to  the  agree- 
ment plaintiff  read  to  her,  said  that  he 
agreed  to  pay  her  $65  or  $100  after  indebt- 
edness was  paid  off,  and  that  it  was  In  the 
agreement  to  sell  it  to  Powers  for  $500  or 
more,  and  pay  off  the  indebtedness;  and 
that,  when  she  signed  the  paper,  he  told  her 
he  would  do  the  best  he  could  for  her.  And 
again,  on  cross-examination,  in  answer  to 
the  question  whether  at  the  time  she  signed 
the  agreement  she  understood  she  was  giv- 
ing him  authority  to  sell  at  $500,  she  said 
that  he  was  to  sell  the  gallery  for  $500  or 
more;  enough  to  pay  off  the  indebtedness. 
Here  are  two  admissions  that  she  knew  the 
contents  of  the  paper,'  and  of  the  minimum 
limit  of  $500.  Consequently  her  right  to  re- 
cover must  have  been  based,  not  upon  the 
contract,  but  upon  the  promise  to  get  more 
if  he  could,  or  enough  to  pay  the  debts,  and 
have  a  balance  of  $65  or  $100.  After  these 
admissions  of  knowledge  of  the  contents  of 
the  paper,  the  jury  should  have  been  in- 
structed that  the  contract  controlled,  and  all 
evidence  In  regard  to  alleged  extraneous 
promises  and  statements  must  be  disregard- 
ed. Failing  to  so  instruct,  it  is  evident  that 
the  jury  regarded  the  matter  not  embraced 
in  the  contract  as  controlling,  and  a  proper 
basis  for  a  judgment. 

I  am  at  a  loss  to  determine  from  the  record 
upon  what  theory  the  defense  and  cross 
complaint  was  based.  The  agency  and  au- 
thority to  sell  having  been  established  by 
all  the  evidence,  and  the  minimum  price 
fixed  in  the  written  authority  admitted  by 
McCloskey,  and  the  sale  having  been  made 
to  a  third  party,  and  there  being  no  evidence 
or  claim  that  the  agent  received  more  than 
he  accounted  for,  or  that,  by  collusion  with 
the  purchaser,  he  was  to  receive  some  con- 
sideration or  benefit  from  the  sale,  or  that 
some  other  person  offered  a  greater  price, 
and  the  minimum  fixed  by  the  owner  hav- 
ing been  received  and  accoimted  for,  no 
legal  cause  of  action  is  presented,  nor  de- 
fense against  the  note  shown,  by  any  mat- 
ters connected  with  the  agency  or  sale.  Had 
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the  agent  sold  for  more  than  the  designated 
$500,  and  fraudulently  appropriated  the  sur- 
plus, the  excess  unaccounted  for  could  have 
been  recovered.  Had  he  converted  the  goods 
to  his  own  use,  or  collusively  sold  them  so 
as  to  receive  benefits  himself,  he  could  have 
been  made  responsible  for  their  market  val- 
ue. But,  as  no  such  conditions  existed,  and  no 
fraud  was  shown  or  attempted,  there  was  no 
legal  setoff  or  counterclaim;  and  evidence 
of  the  value  of  the  goods,  as  testified  to  by 
the  defendant,  was  inadmissible,  and  must 
have  been  prejudicial  to  the  appellant.  A 
principal  cannot  collect  from  an  agent,  where 
no  fraud  or  violation  of  instructions  is 
shown,  the  difference  between  what  the 
goods  actually  sold  for  and  what  the  owner 
thought  them  to  be  worth.  The  Instruction 
of  the  court,  and  the  theory  of  the  law  upon 
which  It  was  tried,  are  so  at  variance  with 
our  views  of  the  law,  the  Judgment  will  be 
reversed,  and  cause  remanded  for  a  new 
trial.  Reversed. 


(5  Colo.  App.  493) 

ORMAN  et  al.  v.  CRYSTAL  RIVER  RY.  CO. 
et  al. 

(Court  of  Appeals  of  Colorado.    Feb.  11,  1895.) 
Appealable  Judgment  —  Enforcement  of  Me- 
chanic's Lien— Changs  in  Law— ErrscT 
on  Subsequent  Proceedings. 

1.  Where  several  actions  to  enforce  me- 
chanics' liens  against  the  same  defendant  are 
consolidated,  a  judgment  sustaining  a  demurrer 
to  the  complaint  of  one  of  the  plaintiffs  is  as  to 
him  a  "final  judgment."' and  appealable. 

2.  Where,  pending  the  work,  and  before  the 
right  to  a  mechanic's  lien  has  accrued,  the  law 
in  regard  to  the  enforcement  of  liens  is  changed, 
the  later  law  must  be  followed  in  proceedings 
to  perfect  and  to  enforce  the  lien. 

Appeal  from  district  court,  Pitkin  county. 

Action  by  Orman  &  Crook  against  the  Crys- 
tal River  Railway  Company  and  others  to 
foreclose  a  lien.  From  a  judgment  dismissing 
the  complaint,  plaintiffs  appeal.  Judgment 
affirmed,  but,  on  stipulation  of  the  parties, 
the  case  was  reversed  and  remanded,  to  en- 
able plaintiffs  to  prosecute  their  suit  to  judg- 
ment for  whatever  sum  could  be  established 
as  due  from  the  railroad  company. 

Waldron  &  Devlne,  for  appellants.  David 
C/Beaman,  for  appellees. 

BISSELL,  P.  J.  Orman  &  Crook  contract- 
ed with  the  Crystal  River  Railroad  Company, 
in  September,  1892,  to  construct  certain  parts 
of  the  road.  When  the  work  was  done,  there 
remained  due  a  little  upward  of  $30,000  out 
of  the  total  contract  price  of  some  $268,000 
which  the  company  had  agreed  to  pay.  The 
company  failed  to  pay,  and  on  the  4th  of 
October,  1893,  the  contractors  filed  a  lien 
statement  with  the  clerk  and  recorder  of  the 
counties  through  which  the  road  ran.  On 
the  9th  of  March,  1894,  they  brought  this 
suit  to  enforce  the  lien.  They  named  the  rail- 
road company  and  divers  other  parties  as  de- 
fendants, alleging  as  to  the  company,  the 


contract  and  Its  breach,  and,  as  to  the  other 
defendants,  that  they  had  or  claimed  some 
Interest  as  lien  claimants  against  the  railroad 
company.  These  other  defendants,  the  Morey 
Mercantile  Company  and  Jones  &  Seeley,  like- 
wise brought  suits  In  the  Pitkin  county  dis- 
trict court  to  enforce  the  Hens  which  they 
had  initiated.  After  these  three  different 
suits  were  begun,  the  court  made  an  order 
consolidating  the  cases.  The  railroad  com- 
pany demurred  to  Orman  &  Crook's  com- 
plaint, on  the  ground  that  Orman  &  Crook  had 
not  shown  they  were  lien  claimants  having 
the  right  of  foreclosure.  There  were  a  good 
many  irregularities  in  the  proceedings  below, 
and  some  which  Inhere  in  the  judgment;  but, 
by  stipulation,  the  litigants  have  relieved  us 
of  the  necessity  to  dispose  of  these  matters, 
and  the  right  to  determine  the  sufficiency  of 
the  complaint  is  left  open. 

It  is  not  essential  to  our  conclusion  nor  to 
its  apprehension  to  do  more  than  state  what 
the  allegations  are  with  reference  to  two  or 
three  of  the  essential  facts.  The  plaintiffs 
alleged  that,  pursuant  to  the  contract,  they 
constructed  the  grade  and  roadbed  between 
two  dates,— the  3d  of  September,  1892,  and  the 
15th  of  August,  1893.  They  further  stated 
that,  according  to  the  terms  of  the  contract, 
the  sum  which  they  sought  to  recover  became 
due  and  payable  on  the  15th  day  of  August, 
1893,  and  thereafter  remained  unpaid.  In 
another  portion  of  the  pleading,  they  averred 
they  began  the  work  and  commenced  to  fur- 
nish the  materials  in  September  and  October, 

1892,  and  thereafter  continuously  prosecuted 
the  work  of  constructing  the  road  and  roadbed 
until  the  15th  day  of  August,  1893.  These  are 
the  only  particulars  which  must  be  stated.  In 
other  respects  the  pleading  Is  probably  suffi- 
cient to  compel  an  issue  of  fact,  and  to  entitle 
the  plaintiffs  to  atrial.  Notwithstanding  these 
facts,  the  contractors  did  not  file  their  state- 
ment of  lien  until  October,  nor  institute  their 
suit  for  foreclosure  until  the  following  March. 
Unless,  under  these  circumstances,  the  plain- 
tiffs have  the  right  to  foreclose  their  lien, 
they  were  not  entitled  to  anything  but  a 
money  judgment  against  the  company  for 
whatever  sum  they  might  prove  to  be  due. 
For  many  years  there  have  been  lien  stat- 
utes in  this  state.  It  is  conceded  that,  under 
the  statutes  in  force  prior  to  1893,  what  the 
contractors  did  was  enough  to  give  them  a 
Hen  If  otherwise  they  could  prove  their  case, 
and,  under  those  acts,  they  commenced  their 
suit  in  apt  time  to  entitle  them  to  proceed  to 
judgment  The  appellees,  however,  insist 
that  the  Hen  law  which  was  approved  April 
3, 1893,  and  went  into  effect  on  the  2d  day  of 
July,  1893,  was  not  observed  by  the  contrac- 
tors. The  act  of  1893  differs  from  the  for- 
mer statute  in  respect  to  the  time  in  which 
the  lien  must  be  filed,  and  to  the  time  for  the 
commencement  of  the  suit  to  enforce  It  Un- 
der the  complaint  we  must  assume  the  Hen 
was  filed  in  apt  time,  even  under  the  act  of 

1893,  because  that  pleading  charges  the  work 
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to  have  been  continuously  prosecuted  up  to 
the  15th  of  August,  and  to  have  been  finished 
on  that  day  when  the  money  earned  became 
due.  This  matter,  then,  will  not  be  consid- 
ered. 

The  troublesome  question  springs  from  the 
date  when  the  suit  was  begun.  Under  the 
former  statute,  foreclosure  proceedings  could 
be  Instituted  at  any  time  within  six  months 
after  the  lien  was  filed,  but,  under  the  act  of 
1893,  certain  other  things  must  precede  the 
commencement  of  the  suit,  and  the  action  it- 
self must  be  begun  within  four  months  after 
the  completion  of  the  work.  There  is  one 
other  consideration  which  must  be  noticed  be- 
fore proceeding  to  state  the  general  proposi- 
tion on  which  the  case  turns.  The  act  of  1893 
contained  a  proviso  that  the  repeal  of  the 
antecedent  acts  should  not  be  construed  to 
affect  any  existing  right  as  to  remedy  or 
otherwise,  or  to  abate  any  suit  which  might 
have  been  instituted  to  enforce  a  lien  ac- 
quired under  the  preceding  enactments.  After 
the  several  suits  were  consolidated,  the  de- 
murrer was  heard,  and  the  court  dismissed 
the  complaint  Orman  &  Crook  prosecute 
this  appeal  from  that  judgment  Prior  to  the 
argument  the  appellees  moved  to  dismiss  the 
appeal,  on  the  ground  that  the  Judgment  was 
not  final.  We  declined  to  dismiss  it  but  left 
the  question  open  for  discussion  on  the  hear- 
ing, and  it  has  been  argued.  This  brief  state- 
ment serves  to  indicate  very  clearly  the  only 
two  questions  which  remain  to  be  determined. 
Disposing  of  them  in  their  Inverse  order,  we 
conclude  that  the  right  of  appeal  inured  to 
Orman  &  Crook  when  the  court  entered  judg- 
ment on  the  demurrer.  We  should  undoubt- 
edly be  somewhat  embarrassed  by  the  judg- 
ment entry  interpreted  by  the  aid  of  the  stip- 
ulation which  the  parties  have  filed,  but  they 
have  agreed  that  the  court  shall  disregard  it 
when  considering  the  motion. 

The  naked  question  is  thus  presented 
whether  when  a  Hen  claimant  brings  his  suit 
and  it  is  afterwards,  under  the  statute,  con- 
solidated with  other  actions  for  the  purposes 
of  a  final  adjudication,  and  the  principal  de- 
fendant files  a  demurrer  to  the  complaint 
which  is  held  well  laid,  and  the  action  is  dis- 
missed, with  costs,  there  comes  to  him  a 
right  of  appeal.  It  has  many  times  been  de- 
cided that  a  final  judgment  must  precede  an 
appeal  This  whole  question  was  considered 
in  the  case  of  Hagerman  v.  Moore,  2  Colo. 
App.  83,  29  Pac.  1014.  This  decision,  how- 
ever, does  not  at  all  conflict  with  our  present 
conclusion.  That  was  a  suit  brought  against 
several  parties  who  were  alleged  to  be  Jointly 
interested.  The  court  dismissed  as  to  one  of 
the  tenants  in  common  for  the  failure  to  pros- 
ecute, leaving  the  case  to  stand  undetermined 
as  to  the  other  parties.  It  was  concluded 
with  reference  to  that  order  of  dismissal  that 
there  was  no  such  final  determination  of  the 
suit  between  the  parties  as  to  give  the  right 
of  appeal.  There  Is  a  broad  distinction  be- 
tween that  case  and  the  present  In  this  suit 


the  railroad  company  was  the  only  defendant 
against  whom  a  money  judgment  was  asked. 
The  other  lien  claimants  having  begun  their 
independent  suits  were  brought  into  the  case 
by  the  order  of  consolidation.  The  only  sub- 
stantial question  between  them  and  Orman 
&  Crook  was  as  to  priority  of  lien.  In  all 
material  particulars  the  suit  was  an  inde- 
pendent one  between  Orman  &  Crook  and 
the  railroad  company.  If  Orman  &  Crook 
were  without  a  lien,  none  of  the  other  claim- 
ants who  had  begun  their  suits  were  inter- 
ested in  the  result  of  the  action.  When  the 
court  dismissed  Orman  &  Crook's  complaint 
their  suit  was  disposed  of  and  determined. 
The  judgment  was  final  as  between  Orman 
&  Crook  and  the  railroad  company,  and  it 
was  clearly  a  "final  Judgment"  according 
to  the  definition  of  that  term  to  be  deduced 
from  the  various  text  books  and  decisions. 
We  are  aware  that  this  question  has  been 
otherwise  decided,  and  it  has  sometimes 
been  concluded  even  in  a  case  of  this  sort 
that  the  party  who  has  been  sent  out  of 
court  must  wait  the  ultimate  determination 
of  the  claims  of  all  the  litigants,  and  possibly 
see  the  money  resulting  from,  the  sale  of  the 
property  distributed  and  lost  before  his  right 
to  appeal  springs  up.  We  do  not  think  this 
accords  with  the  decision  of  our  supreme 
court,  nor  with  the  general  rule  which  ought 
to  prevail  In  such,  cases.  The  supreme  court 
has  decided  In  case  of  an  intervention  that, 
when  Judgment  has  resulted  against  the  in- 
tervener, he  may  bring  his  case  up,  notwith- 
standing there  has  been  no  final  judgment 
In  the  main  case.  Henry  v.  Insurance  Co., 
16  Colo.  179,  26  Pac.  318.  This  rule  likewise 
harmonizes  with  the  proceedings  in  other 
cases  of  a  somewnat  analogous  character. 
In  prize  matters,  where  there  are  various 
claimants  to  a  distributive  share  of  the  pro- 
ceeds, the  supreme  court  of  the  United  States 
has  always  held  that  wherever  judgment  is 
rendered  against  one  libeler  disposing  of  his 
claim  adversely  to  the  contention,  there  im- 
mediately comes  to  him  the  right  to  obtain  a 
review  of  the  judgment  The  same  rule  pre- 
vails in  equity  suits  where  a  cross  bill  has 
been  disposed  of  by  a  final  judgment  even 
though  the  main  controversy  remains  un- 
determined. Withenbury  v.  U.  S.,  5  Wall.  819; 
Nichd  v.  Dunn,  25  Ark.  129;  Black,  Judgm. 
S  21;  Kiefer  v.  Kiefer  (Colo.  App.)  36  Pac. 
621.  We  conclude  the  appeal  should  not  be 
dismissed. 

This  leaves  the  main  inquiry  whether  Or- 
man &  Crook  began  their  suit  In  apt  time 
to  enforce  their  Hen.  According  to  the  aver- 
ments of  the  complaint,  the  work  was  not 
completed  until  the  15th  of  August,  nor  was 
the  money  due  from  the  railroad  company 
until  the  work  was  done.  We  regard  this  as 
a  controlling  circumstance  in  the  determi- 
nation of  the  question.  The  whole  difficulty 
seems  to  spring  from  the  uiscussion  which 
has  occurred  in  many  cases  concerning  the 
time  at  which  the  lien  is  sometimes  said  to 
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accrue,  and  respecting  the  application  of  the 
doctrine  of  relation  as  between  different  Hen 
claimants  and  creditors  of  the  defendant.  It 
Is  pretty  universally  conceded  that,  under 
most  of  the  statutes.  If  the  claimant  estab- 
lishes his  right  to  a  lien,  it  will  be  held  to 
relate  back  to  the  time  at  which  he  began 
his  work.  This  rule,  however,  has  nothing 
to  do  with  the  remedy  which  the  statutes 
give.  A  failure  to  observe  this  distinction 
has  led  to  a  little  discrepancy  In  the  decisions 
on  this  subject.  Nearly  all  of  them  agree 
that  several  things  must  concur  to  originate 
a  lien.  With  the  contract  we  have  no  con- 
cern; but  we  must  consider  the  performance 
of  the  work  and  the  failure  of  the  other  party 
to  pay  the  sum  due  the  contractor  under  his 
convention.  It  is  manifest  that  Orman  & 
Crook  could  have  had  no  right  to  a  lien  be- 
fore they  finished  their  work  unless  there 
was  something  In  the  contract  which  entitled 
them  to  antecedent  payments  which  had  not 
been  made  according  to  the  agreement. 
Whether  this  would  give  them  a  right  we 
need  not  weigh,  because  It  is  not  Involved. 
The  railroad  company  appear  to  have  met  all 
their  engagements  maturing  prior  to  the  time 
the  work  was  completed,  to  wit,  August  15, 
1883.  The  plaintiff s  aver  the  work  was  con- 
tinuously prosecuted  until  that  time,  and  on 
that  date  the  sum.  of  about  $31,000  became 
due.  Under  these  circumstances,  we  must 
conclude  the  parties  were  not  entitled  to  file 
a  Hen  as  against  the  property  until  after 
August  15th. 

This  leaves  the  question  whether  the  repeal 
of  one  Hen  statute,  and  the  re-enactment  of 
another,  containing  provisions  for  the  en- 
forcement of  Hen  rights,  in  any  wise  affects 
the  remedy  given  to  the  Hen  claimants.  It 
Is  insisted  that  the  savin*  clause  preserves 
to  the  contractors  the  right  to  proceed  under 
either  statute.  They  concede,  for  it  cannot 
well  be  disputed,  that,  so  far  as  concerns 
the  remedy  given  for  the  redress  of  wrongs 
of  this  description,  the  legislature  Is  clothed 
with  full  power.  So  long  as  what  the  law- 
making body  may  do  does  not  deprive  the 
claimant  of  the  means  to  enforce  the  Hen 
which  he  has  partially  or  wholly  acquired 
under  the  preceding  act,  their  legislation  Is 
not  open  to  question.  It  is  quite  possible,  If 
the  work  had  been  finished  prior  to  the  time 
the  act  of  1893  went  into  operation,  and  a 
right  of  action  had  accrued  thereunder,  a 
different  question  would  have  been  present- 
ed. The  present  record  does  not  raise  It  in 
this  aspect  Regardless  of  the  importance  of 
the  doctrine  of  relation  as  between  conflict- 
ing claimants,  which  might  become  important 
here  if  Orman  &  Crook  had  succeeded  in  es- 
tablishing their  lien,  it  is  manifest  that,  as 
between  them  and  the  railroad  company, 
their  right  to  the  lien  did  not  arise  until  the 
railroad  company  had  defaulted  in  their  pay- 
ments. The  plaintiff  charges  that  no  such 
default  was  made  untU  the  15th  of  August, 
when  the  sum  for  which  they  bring  this  ac- 


tion fell  due.  Under  these  circumstances, 
we  conclude  the  Hen  should  have  been  filed 
under  the  provisions  of  the  act  of  1893,  and 
the  suit  begun  within  the  time  limited  by 
that  act  Hanes  v.  Wadey,  73  Mich.  178,  41 
N.  W.  222;  Templeton  v.  Home,  82  111.  491; 
Barton  v.  Steinmltz,  37  IU.  App.  141;  Bard- 
well  v.  Mann,  46  Minn.  285,  48  N.  W.  1120; 
TeU  v.  Woodruff  (Minn.)  47  N.  W.  262;  Gar- 
land v.  Irrigation  Co.,  9  Utah,  350,  34  Pac. 
368;  Weaver  v.  Sells,  10  Kan.  609.  The  state- 
ment shows  the  appellants  failed  to  com- 
mence their  suit  in  apt  time,  and  it  must 
therefore  be  adjudged  that  they  lost  the 
right  to  enforce  their  Hen. 

According  to  the  stipulation  which  the  par- 
ties have  filed  in  this  court,  the  judgment  of 
the  court  below  must  be  reversed,  at  the  cost 
of  Orman  &  Crook,  and  the  case  sent  back, 
with  directions  to  the  court  below  to  permit 
them  to  prosecute  their  suit  to  judgment  for 
whatever  sum  they  may  establish  to  be  due 
from  the  railroad  company.  Reversed. 


(106  Cal.  127) 

ALLEN  et  al.  v.  ALLEN  et  al.  (No.  15,716.) 
(Supreme  Court  of  California.  Feb.  23,  1895.) 
Res  Judicata. 
A  judgment  in  an  action  by  a  mortgagor 
to  redeem  from  an  absolute  deed  as  a  mort- 
gage, in  which  it  was  adjudged  that  the  mort- 
gagor's equity  of  redemption  was  barred  by 
limitations,  is  a  bar,  in  ejectment  by  the  mortga- 
gee to  recover  possession  of  the  land,  to  defend- 
ant's right  to  set  up  such  equity. 

In  bank.  Appeal  from  superior  court, 
Humboldt  county;  G.  W.  Hunter.  Judge. 

Ejectment  by  Charles  F.  AUen  and  others 
against  H.  D.  C.  Allen  and  others.  There 
was  a  judgment  for  plaintiffs,  and  defend- 
ants appeal.  Affirmed. 

E.  W.  Wilson  and  J.  N.  Gillett,  for  ap- 
pellants. Buck  &  Cutler  and  Chamberlin  & 
Wheeler,  for  respondents. 

HENSHAW,  J.  This  is  an  action  of  eject- 
ment. The  complaint  Is  in  the  usual  form. 
The  answer  presents  a  special  defense  in 
equity,  averring  that  the  defendant  H.  D. 
C.  Allen,  being  the  owner  of  the  lands  in 
controversy,  caused  a  transfer  and  convey- 
ance of  them  to  be  made  to  plaintiffs  as  se- 
curity for  a  debt;  that  plaintiffs  received 
the  transfer  and  conveyance,  and  the  land 
and  premises  thereby  conveyed,  and  there- 
upon agreed  to  hold,  and  ever  since  have 
held,  and  now  continue  to  hold,  the  same  as 
security.  The  same  facts  are  likewise  plead- 
ed by  cross  complaint  Defendants  ask*  that 
an  accounting  be  had,  and  that  they  be  al- 
lowed to  redeem  the  land  upon  payment  of 
any  amount  found  due.  The  appeal  Is  from 
the  judgment  alone. 

The  facts  of  this  precise  transaction  will 
be  found  In  Allen  v.  Allen,  95  Cal.  184,  30 
Pac.  213,  where  this  defendant  (there  plain- 
tiff) sought  to  redeem  against  these  plain- 
tiffs (there  defendants)  the  same  land  from 
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Hen  of  the  same  mortgage.  By  that  deci- 
sion it  was  held  that,  under  the  transfer  and 
conveyances  to  plaintiffs  herein,  they  ac- 
quired the  legal  title  to  the  property,  leaving 
In  defendants  a  mere  equity  of  redemption; 
that  the  parties  are  deemed  to  have  con- 
tracted in  view  of  the  rule  of  interpretation 
of  such  Instruments  expressed  in  Hughes  v. 
Davis,  40  CaL  117,  and  Espinosa  v.  Gregory, 
Id.  58;  and  that,  the  debt  to  secure  which 
the  deed  was  made  being  barred,  the  right 
to  redeem  was  also  barred.  The  trial  court 
found  that  the  judgment  in  Allen  v.  Allen, 
supra,  was  a  bar  to  the  defenses  and  equi- 
ties pleaded  in  defendants'  answer  and  cross 
complaints;  and  we  think  it  was  right  in  so 
finding.  The  judgment  upon  the  former  ap- 
peal is  determinative  of  the  rights  of  either 
party  to  this  transaction,  and  operates  as 
an  estoppel.  While  the  plaintiffs  cannot 
foreclose,  defendants  cannot  redeem.  Wher- 
ever the  right  to  possession  of  the  land  may 
have  been  before  the  time  for  redemption 
had  expired,  upon  the  failure  of  defendants 
to  redeem  within  the  statutory  period  the 
right  vested  absolutely  in  plaintiffs,  and 
their  title,  freed  from  defendants'  equities, 
became  full  and  complete.  The  judgment 
appealed  from  is  affirmed. 

We  concur:  TEMPLE,  J.;  GAROUTTE, 
J.;  McFARLAND,  J.;  HARRISON,  J.;  VAN 
FLEET,  J. 


(1M  CaL  111) 
INGRAM  v.  COLGAN,  Controller.  (No. 
18,372.) 

(Supreme  Court  of  California.  Feb.  23,  1805.) 
Appropriation — Sufficiency. 
St.  1801,  p.  280,  providing  that  any  per- 
son who  shall  kill  a  coyote  shall  be  paid  a  boun- 
ty of  five  dollars  out  of  the  general  fund  in  the 
Mate  treasury,  does  not  make  an  appropriation 
for  such  bounties,  as  it  fails  to  provide  for  the 
amount  to  be  used  therefor. 

In  bank.  Appeal  from  superior  court,  Sac- 
ramento county;  A.  P.  Catlin,  Judge. 

Application  by  J.  W.  Ingram  for  writ  of 
mandamus  compelling  E.  P.  Colgan,  a  state 
controller,  to  pay  a  bounty  to  petitioner  for 
killing  coyotes.  The  writ  was  granted,  and 
defendant  appeals.  Reversed. 

Attorney  General  Hart,  for  appellant 
Freeman  &  Bates,  for  respondent 

HEN8HAW,  J.  Upon  Joint  petition  of  ;tp- 
pellant  and  respondent  (38  Pac.  366),  this 
<ause  was  ordered  to  be  heard  In  bank  for 
the  determination  of  the  single  question 
whether  or  not  the  act  under  consideration 
("An  act  fixing  a  bounty  on  coyote  scalps"; 
St.  1891,  p.  280)  made  appropriation  for  the 
payment  of  claims  arising  under  it  .  The 
opinion  heretofore  rendered,  filed  October  30, 
1804  (38  Pac.  315),  stands  confirmed,  and 
what  is  now  added  is  to  be  construed  with  it. 

The  objections  raised  to  the  sufficiency  of 
'*«  act  are  (1)  that  no  appropriation  at  all 


Is  made  by  It;  (2)  that  If  an  appropriation 
Is  made,  that  appropriation  Is  void  for  un- 
certainty in  amount. 

,  It  is  provided  by  section  22,  art.  4,  of  the 
constitution  that  "no  money  shall  be  drawn 
from  the  treasury  but  In  consequence  of  ap- 
propriations made  by  law,  and  upon  war- 
rants duly  drawn  thereon  by  the  controller." 
This  inhibition  is  supplemented  by  subdi- 
vision 17,  §  433,  Pol.  Code:  "No  warrant 
must  be  drawn  unless  authorized  by  law, 
and  upon  an  unexhausted,  specific  appropria- 
tion provided  by  law  to  meet  the  same. 
Every  warrant  must  be  drawn  upon  the  fund 
out  of  which  it  is  payable  and  specify  the 
services  for  which  it  is  drawn,  when  the 
liability  accrued,  and  the  specific  appropria- 
tion applicable  to  the  payment  thereof." 
The  constitution  of  1840  (article  4,  §  23)  pro- 
vided: "No  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appropria- 
tions made  by  law."  By  act  of  the  legisla- 
ture, in  1854  the  duties  of  the  controller  were 
expressed  in  terms  substantially  the  same 
as  those  now  found  in  subdivision  17  of  sec- 
tion 433  of  the  Political  Code,  above  quoted. 
St.  1854,  p.  29.  The  laws  of  the  state  re- 
garding appropriations  have  thus  been  uni- 
form from  a  very  early  day,  and,  if  any  con- 
trariety of  opinion  be  found  in  the  adjudicat- 
ed cases,  it  cannot  be  explained  upon  the 
ground  of  changed  provisions  in  the  law. 
One  of  the  earliest  cases  upon  the  question 
of  appropriation  is  that  of  McCauley  v. 
Brooks,  16  CaL  28.  The  act  there  In  ques- 
tion provided  that  the  sum  of  $15,000  per 
month,  or  a  sum  less  than  that,  in  accord- 
ance with  the  contract  to  be  entered  Into, 
"is  hereby  appropriated  out  of  any  money 
In  the  treasury  not  otherwise  appropriated." 
It  was  claimed  that  no  specific  appropria- 
tion of  funds  in  the  treasury  had  been  made. 
The  opinion  by  Field,  C.  J.,  is  an  elaborate 
exposition  of  the  law,  and  In  it  he  says: 
"To  an  appropriation,  within  the  meaning  of 
the  constitution,  nothing  more  is  requisite 
than  a  designation  of  the  amount  and  the 
fund  out  of  which  It  shall  be  paid.  It  is 
not  essential  to  Its  validity  that  funds  to 
meet  the  same  should  be  at  the  time  in 
the  treasury.  As  a  matter  of  fact  there 
have  seldom  been  in  the  treasury  the  neces- 
sary funds  to  meet  the  several  amounts  ap- 
propriated under  the  general  appropriation 
acts  of  each  year.  The  appropriation  is 
made  in  anticipation  of  the  receipt  of  the 
yearly  revenues.  It  constitutes,  Indeed,  the 
authority  of  the  controller  to  draw  his  war- 
rants, and  of  the  treasurer,  when  in  funds, 
to  pay  the  same,  and  that  is  all.  When 
the  constitution,  therefore,  says  that  no  mon- 
ey shall  be  drawn  from  the  treasury  but 
In  consequence  of  appropriations  made  by 
law,  it  only  means  that  no  moneys  shall  be 
drawn  except  in  pursuance  of  law;  and 
when  the  act  of  April  13,  1854,  provides 
that  no  warrants  shall  be  drawn  except  thero 
be  an  unexhausted,  specific  appropriation  to 
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meet  the  same,  it  means  only  that  the  con- 
troller shall  not  draw  a  warrant  for  a  spe- 
cific object  when  he  has  already  drawn  for 
the  full  amount  of  the  appropriation  made 
for  that  object"  The  true  test  as  to  wheth- 
er any  particular  language  in  an  act  is  suffi- 
cient to  make  an  appropriation  is  here  found. 
"To  an  appropriation,  within  the  meaning  of 
the  constitution,  nothing  more  Is  requisite 
than  a  designation  of  the  amount  and  the 
fund  out  of  which  it  shall  be  paid."  If  the 
amount  be  certain,  one  of  the  reasons  for 
the  constitutional  requirement  is  complied 
with,  In  that  the  people  are  enabled  to  de- 
termine how  much  of  their  money  is  to  be 
devoted  to  the  named  purpose.  The  desig- 
nation of  the  fund  likewise  enables  the 
people  to  see  how  much  of  the  moneys  sot 
apart  to  a  particular  fund  is  to  be  drawn 
from  it  and  used  for  the  specific  end.  But 
under  our  system,  countenanced  by  the  cus- 
tom of  years,  it  is  not  necessary  in  all  cases 
that  the  act  in  terms  should  name  the  fund. 
The  general  fund  itself  is  defined  to  be 
"the  moneys  received  into  the  treasury,  and 
not  specifically  appropriated  to  any  other 
fund."  Pol.  Code,  §  454.  From  these  mon- 
eys all  appropriations  are  paid  which  are 
not  made  payable  out  of  any  other  especially 
named  fund. 

The  language  of  the  act  here  under  con- 
sideration is  as  follows:  "Any  person  who 
shall  kill  or  destroy  any  coyote  or  coyotes 
shall  be  paid  a  bounty  of  five  dollars  out  of 
the  general  fund  in  the  state  treasury,  for 
each  coyote  so  destroyed."  The  question 
remains  whether,  measured  by  the  rule 
above  given,  this  language  constitutes  an 
appropriation.  We  think  not.  The  fund 
from  which  the.  bounties  are  to  be  paid  is 
explicitly  designated,  but  the  amount  of  mon- 
ey in  the  general  fund  devoted  to  the  pay- 
ment of  these  bounties  is  not  specified.  The 
language  lacks  the  first  essential  to  an  effi- 
cient appropriation.  There  is  no  designated 
amount,  and  consequently  there  is  no  "spe- 
cific appropriation"  to  be  exhausted,  unless 
it  can  be  said  that  the  whole  general  fund 
is  set  aside  as  a  specific  appropriation  to  the 
end  in  view,— a  proposition  not  seriously  to 
be  considered.  Redding  v.  Bell,  4  Cal.  333. 
It  is  freely  conceded  that  the  use  of  tech- 
nical words  in  a  statute  is  not  necessary  to 
create  an  appropriation.  But,  while  no  set 
form  of  language  is  requisite,  upon  the  oth- 
er hand  there  are  some  things  which  plainly 
enough  are  not  severally  an  appropriation. 
A  promise  by  the  government  to  pay  money 
is  not  an  appropriation.  A  duty  on  the 
part  of  the  legislature  to  make  an  appropria- 
tion is  not  such.  A  promise  to  make  an 
appropriation  is  not  an  appropriation.  Us- 
age of  paying  money  In  the  absence  of  an 
appropriation  cannot  make  an  appropriation 
for  future  payment.  Ristine  v.  State,  20  Ind. 
333.  The  utmost  that  can  be  claimed  for 
the  act  under  consideration  is  that  it  pledges 
the  good  faith  of  the  state  to  the  making  of 


an  appropriation.  Herein  the  language  of 
the  supreme  court  of  Colorado,  in  Institute 
v.  Henderson,  18"  Colo.  105,  31  Pac.  714,  is 
peculiarly  apposite:  "To  permit  the  disburse- 
ment of  an  indefinite  amount  of  money,  as 
these  bounty  acts  contemplate,  is  to  intro- 
duce an  element  of  uncertainty  into  these 
calculations  that  will  seriously  embarrass 
both  the  legislature  and  the  departments  In 
giving  effect  to  our  state  constitution  with 
relation  to  the  levying  of  taxes  to  meet  ap- 
propriations. If  the  legislature  desires  to 
pay  bounties,  it  may  do  so  for  all  proper  pur- 
poses by  making  the  necessary  appropria- 
tions therefor.  Thus  the  public  funds  of  the 
state  will  be  protected,  and  the  safeguards 
provided  by  the  vigilance  of  the  framers  of 
our  fundamental  law  will  be  given  a  con- 
struction best  calculated  to  prevent  the  evils 
aimed  at."  The  conclusion  thus  reached  is 
in  no  wise  affected  by  such  cases  as  San 
Francisco  v.  Dunn,  69  Cal.  73,  10  Pac  191, 
and  Grand  Lodge  v.  Markham,  102  Cal.  169, 
36  Pac.  423.  In  those  cases  the  acts  con- 
strued made  contribution  to  the  support  of 
Indigents,  under  section  22,  art,  4,  of  the  con- 
stitution. As  to  the  act  under  consideration 
in  Grand  Lodge  v.  Markham,  the  constitu- 
tion itself  provides  the  manner,  of  the  mak- 
ing of  the  appropriation,  and  the  act,  con- 
forming to  the  manner  prescribed,  has  the 
constitution  of  the  state  for  its  direct  au- 
thority. In  San  Francisco  v.  Dunn,  69  Cal. 
73,  10  Pac.  191,  it  was  held  that  no  legisla- 
tive action  is  required  to  give  force  to  the 
constitutional  proviso,  and  that  upon  the  hap- 
pening of  the  contingency  the  language  of 
the  constitution,  ex  proprio  vlgore,  -acted  as 
an  appropriation,  and  qualified  the  general 
constitutional  inhibition.  These  cases,  there- 
fore, are  not  In  point  upon  the  present  ques- 
tion. 

For  this  reason,  in  addition  to  those  here- 
tofore given,  the  judgment  is  reversed,  and 
the  court  below  directed  to  dismiss  the  wr»u 

We  concur:  TEMPLE,  J.;  GAROUTTE, 
J.;  HARRISON,  J.;  McFARLAND,  J. 

BEATTY,  C.  J.,  and  VAN  FLEET,  J.,  did 
not  participate  In  this  decision. 


(4  Cal.  Unrep.  973) 
PEOPLE  v.  DILLWOOD.   (No.  21,121.) 

(Supreme  Court  of  California.   Feb.  21,  1895.) 

Criminal  Prosecution  —  Impeachment  op  Wit- 
ness —  Contrary  Statements  before  Trial 
—  Cross-Examination  —  Pending  Criminal, 
Charges— Evidence. 

1.  Where  the  testimony  of  a  witness  for  the 
prosecution  is  materially  different  on  the  trial 
from  what  it  was  on  preliminary  examination, 
the  extent  to  which  defendant  is  to  be  allowed 
on  cross-examination  to  go  into  the  present  sur- 
roundings of  the  witness,  in  order  to  show  the 
motives  inducing  him  to  change  his  testimony, 
is  within  the  discretion  of  the  court. 

2.  Under  Code  Civ.  Proc.  §  2052,  it  is  prop- 
er, when  the  testimony  of  a  witness  on  preli  mi- 
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nary  examination  is  sought  to  be  used  to  con- 
tradict the  witness,  to  require  it  to  be  read  and 
shown  to  the  witness  on  demand. 

3.  To  discredit  a  witness  for  the  prosecu- 
tion, it  may  be  shown  that  criminal  charges  are 
pending  against  him,  as  tending  to  show  a  de- 
sire to  seek  faror  at  the  hands  of  the  prosecu- 
tion, by  aiding  in  the  conviction  of  the  de- 
fendant. 

4.  Such  charges  must  be  proven  by  record 
if  oral  evidence  thereof  is  objected  to. 

In  bank.  Appeal  from  superior  court, 
Fresno  county;   S.  A.  Holmes,  Judge. 

Alfred  M.  Dillwood  was  convicted  of  bur- 
glary, and  appeals.  Affirmed. 

S.  J.  Hinds,  for  appellant  Atty.  Gen. 
Hart,  for  the  People. 

PER  CURIAM.  The  appellant  was  con- 
victed of  burglary  in  the  first  degree,  and 
appeals  from  the  judgment  and  an  order 
denying  a  new  trial. 

Thomas  Phllbln,  a  witness  for  the  prose- 
cution, admitted  upon  cross-examination 
that  he  had  been  convicted  of  a  felony  prior 
to  June  21,  1893,  and  afterwards,  and  prior 
to  the  trial  of  this  case,  was  granted  a  new 
trial.  On  June  21st  he  was  a  witness  in  be- 
half of  Dillwood  upon  his  examination  be- 
fore the  Justice  upon  the  same  charge  of 
burglary  here  in  question,  and  in  his  exam- 
ination in  chief  in  the  superior  court  had 
testified  to  facts  which,  if  believed  by  the 
Jury,  would  tend  strongly  to  convict  the 
defendant.  It  was  claimed  by  defendant 
that  Philbin's  testimony  before  the  Justice 
was  materially  different  from  his  testimony 
in  chief  upon  the  trial  in  the  superior 
court.  If  it  were  true  that  there  was  a  ma- 
terial difference  in  the  testimony  of  the  wit- 
ness on  these  two  occasions,  a  very  large 
liberty  should  be  given  the  defendant  to 
prove  the  motives  and  influences  inducing 
the  change,  so  as  to  enable  the  jury  to  deter- 
mine whether  his  testimony  given  before 
them  was  prompted  by  a  disinterested  de- 
sire that  justice  should  be  done,  and  there- 
fore likely  to  be  true,  or  whether  he  was  in- 
fluenced by  promises,  or  even  by  a  hope  not 
based  upon  promises  or  benefit  to  himself, 
and  therefore  likely  to  be  untrue.  All  the 
surroundings  of  the  witness  which  can  rea- 
sonably be  supposed  to  influence  his  testi- 
mony or  afreet  his  credibility  should,  under 
such  circumstances,  be  permitted  to  be 
shown.  The  court,  however,  must  deter- 
mine, In  view  of  the  facts  and  circumstances 
as  they  arise,  the  limitations  beyond  which 
a  cross-examination  of  this  character  is  use- 
less or  improper.  We  see  no  abuse  of  dis- 
cretion in  this  regard. 

In  the  cross-examination  of  the  witness 
Phllbin,  it  was  right  to  require  that  his  tes- 
timony before  the  examining  magistrate, 
which  was  sought  to  be  used  to  contradict 
him,  should  be  read  to  him,  and,  if  required 
by  the  witness,  be  shown  to  him.  In  Peo- 
ple v.  Ching  Hing  Chang,  74  CaL  392,  16 
Pac.  201,  and  in  People  v.  Lee  Chuck,  78 
CaL  322,  20  Pac  719,  it  was  held  that  sec- 


tion 2052,  Code  Civ.  Proa,  applied  In  such 
cases. 

Elmo  Headley,  a  witness  for  the  prosecu- 
tion, admitted  that  he  had  "pleaded  guilty 
to  stealing  the  Johnson  cow,"  and  had  been 
sent  to  the  Whlttler  Reform  School.  He  was 
then  asked  If  charges  were  not  then  pend- 
ing against  him  in  that  county  for  felonies, 
and  which  were  pending  before  he  was  sent- 
enced to  the  reform  school.  Before  the  en- 
actment of  section  2051,  Code  Civ.  Proa, 
the  conviction  of  a  felony  could  only  be 
proved  by  the  production  of  the  record,  if 
objection  were  made.  That  It  may  now  be 
shown  by  the  admission  of  the  witness  upon 
the  stand  is  an  exception  to  the  general 
rule  that  the  record,  being  the  best  evidence, 
must  be  produced.  It  is  competent  to  show 
the  fact  that  other  criminal  charges  are 
pending  hi  the  same  court  against  the  wit- 
ness at  the  time  he  testifies,  not,  however,  as 
evidence  of  particular  wrongful  acts,  for  as 
to  these  he  is  presumed  to  be  innocent,  but 
as  a  circumstance  tending  to  show  that  his 
testimony  is  or  may  be  influenced  by  a  de- 
sire to  seek  the  favor  or  leniency  of  the  court 
and  prosecuting  officers  by  aiding  In  the 
conviction  of  the  defendant  These  charges 
should,  however,  be  proved  by  the  record 
if  objection  is  made  to  oral  evidence  of 
them. 

No  other  questions  need  be  noticed.  The 
judgment  and  order  appealed  from  are  af- 
firmed. 


(10«  Cal.  129) 

SAN  FRANCISCO  &  P.  LAND. CO.  v.  BAN- 
BURY, County  Treasurer,  et  al. 
(No.  19,370.) 
(Supreme  Court  of  California.    Feb.  23,  1895.) 
Tax  Sale— Purchase  by  State  —  Notiob  to  Re- 
deem—Validity— Payment  of  Fee. 

1.  Where  the  state  is  the  purchaser  of  land 
at  tax  sale,  the  controller  and  the  attorney  gen- 
eral have  no  authority  to  give  notice  for  the 
state  of  an  intention  to  apply  for  a  deed.  Van 
Fleot  and  Garoutte,  JJ.,  dissenting.  37  Pac. 
801,  affirmed. 

2.  There  being  no  statutory  provision  for 
the  disposition  of  a  fee  for  notice  of  intention 
to  apply  for  a  deed  of  land  sold  to  the  state  for 
taxes,  it  must  be  taken  as  the  legislative  intent 
that  no  such  fee  should  be  charged.  37  Pac. 
801,  affirmed. 

In  bank.  Appeal  from  superior  court  Los 
Angeles  county;  Walter  Van  Dyke,  Judga 

Action  by  the  San  Francisco  &  Fresno 
Land  Company  against  J.  Banbury,  as  treas- 
urer of  Los  Angeles  county,  and  others,  to 
compel  the  acceptance  of  money  tendered 
for  the  redemption  of  land  sold  for  taxes. 
Judgment  was  rendered  for  defendants,  and 
plaintiff  appeals.  Reversed. 

Holdridge  O.  Collins  (James  M.  Allen  and 
McAllister  &  Frohman,  of  counsel),  for  ap- 
pellant. Spencer  G.  Millard  and  Attorney 
General  Hart,  for  respondents. 

PER  CURIAM.  When  this  case  was  de- 
cided in  department,  the  following  opinion 
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was  rendered  by  Mr.  Justice  HARRISON: 
"In  June,  1892,  the  plaintiff,  as  the  owner 
and  successor  in  interest  of  67  lots  of  land 
in  McPherson's  addition  to  the  town  of  Mo- 
Pherson,  formerly  in  the  county  of  Los 
Angeles,  but  now  in  the  county  of  Orange, 
sought  to  redeem  them  from  a  sale  for  de- 
linquent taxes  made  to  the  state  of  Cali- 
fornia March  12,  1889,  and  for  that  purpose 
tendered  to  the  defendant  Banbury,  as  treas- 
urer of  the  county  of  Los  Angeles,  the  sum 
of  $225.60.  It  is  conceded  that  this  amount 
of  money  was  sufficient  to  effect  the  redemp- 
tion, unless  the  sum  of  $3  for  each  lot, 
amounting  to  $201,  for  giving  the  notice  of 
an  intention  to  apply  for  a  deed,  and  the 
affidavit  therefor,  fixed  as  a  fee  for  giving 
such  notice  by  section  3785  of  the  Political 
Code,  should  also  have  been"  tendered.  The 
county  auditor,  in  his  estimate  of  the 
amount  to  be  paid  for  redemption,  included 
this  item  in  the  certificates  issued  by  him 
under  the  provision  of  section  3817,  Pol. 
Code;  and  the  treasurer  refused  to  accept 
the  amount  tendered,  or  to  give  to  the  plain- 
tin"  the  certificates  named  in  said  section. 
The  plaintiff  thereupon  brought  this  action 
to  compel  the  treasurer  to  accept  the  sum 
tendered  as  above,  and  to  give  to  it  the  trip- 
licate receipts  prescribed  by  the  aforesaid 
section  3817.  The  cause  was  tried  in  the 
court  below,  and  judgment  rendered  for  the 
defendant,  from  which,  and  from  an  order 
denying  a  motion  for  a  new  trial,  the  plain- 
tiff has  appealed.  Several  questions  are  dis- 
cussed in  the  briefs  of  counsel,  but  the  con- 
clusion which  we  have  reached  upon  one  of 
these  questions  renders  it  unnecessary  to 
determine  the  others.  In  May,  1892,  the 
defendant  House,  acting  under  the  direction 
of  the  state  controller,  gave  the  notices  re- 
ferred to  In  section  3785,  Pol.  Code,  and 
filed  his  affidavit  thereof  with  the  tax-col- 
lector of  Los  Angeles  county.  These  sev- 
eral notices  were  signed,  'State  of  California, 
by  R.  F.  House,  Agent';  and,  in  the  affidavit 
of  service  filed  with  the  tax  collector.  House 
stated  that  he  was  the  'agent  for  the  pur- 
chaser of  the  property  described  in  the  fore- 
going notice.'  House  also  testified  at  the 
trial  that  prior  to  the  date  of  giving  the 
notice  'he  had  been  appointed  by  the  state 
of  California,  through  the  state  controller 
and  attorney  general,  and  was  authorized 
to  serve  notices  to  cause  the  redemption  of 
property  sold  to  the  state  for  taxes.' 

"The  question  here  presented  Is  not  the 
right  of  the  state  to  the  issuance  of  a  deed, 
but  the  right  of  the  delinquent  taxpayer  to 
redeem  the  land  struck  off  to  the  state  un- 
der the  provisions  of  section  3773  of  the  Po- 
litical Code;  and  this  right  depends  upon 
his  compliance  with  the  requirements  of  the 
statute  in  that  behalf,  the  particular  ques- 
tion here  presented  being  whether  there  was 
a  tender  of  a  sufficient  amount  of  money  to 
effect  the  redemption.  It  is  insisted  by  the 
defendants  that  the  plaintiff,  in  addition  to 


the  amount  tendered  by  it,  should  have  a 
tendered  $3  for  each  of  the  notices  given 
House,  amounting  to  $201  in  all;  while 
plaintiff  insists  that  the  notice  given 
House  was  without  authority  of  law,  t 
consequently  that  the  item  of  $3  for  glv 
such  notice  was  not  a  part  of  the  *ct 
and  expenses  of  the  redemption.'  Sect 
3817  of  the  Political  Code  provides  tl 
when  the  state  has  become  the  purchase! 
land  sold  for  delinquent  taxes,  the  per 
whose  estate  has  been  sold,  or  his  succee 
In  interest,  may  redeem  the  same  by  pay 
the  amount  of  taxes  due  thereon  at  the  t 
of  the  sale,  with  interest  thereon,  and  i 
other  taxes  then  delinquent  thereon.  tog« 
er  with  a  sum  of  money  equivalent  to 
taxes  that  would  have  been  subsequei 
assessed,  'and  also  all  costs  and  expen 
and  25  per  cent,  penalty  which  may  h 
accrued  by  reason  of  such  delinquency  ; 
sale,  and  the  costs  and  expenses  of  s 
redemption.'  Unless  the  item  of  three 
lars  for  giving  the  notice  is  a  part  of 
'costs  and  expenses'  which  have  accr 
'by  reason  of  the  delinquency  and  sale.' 
plaintiff  was  under  no  obligation  to  ten 
it  to  the  treasurer  In  order  to  effect  a 
demption  from  the  sale.  Section  3785  mo 
provision  for  the  issuance  of  a  deed  to 
purchaser  in  case  there  is  no  redempi 
from  the  tax  sale,  and  requires  that  bel 
making  application  for  a  deed  the  'purcl 
er'  must  serve  upon  the  owner  of  the  pi 
erty  purchased  a  written  notice,  contah 
certain  statements,  and  that  for  the  ser 
of  said  notice,  and  making  an  affidavit  th 
of,  the  'purchaser'  shall  be  entitled  to 
ceive  the  sum  of  three  dollars,  'which  i 
of  three  dollars  shall  be  paid  by  the  rede 
tioner  at  the  same  time  and  In  the  same  n 
ner  as  other  costs,  percentages,  penal 
and  fees  are  paid.'  The  notice  thus  requi 
is  to  be  served  by  the  purchaser,  or  by  » 
one  in  his  behalf,  whom  he  has  author! 
to  serve  It  Such  notice,  served  by  a  sti 
ger,  without  any  authority  from  the  i 
chaser,  would  not  satisfy  the  requiremc 
of  the  statute,  or  entitle  the  purchaser 
insist  upon  a  payment  or  tender  of  the  tl 
dollars,  in  order  that  a  redemption  might 
effected;  and  the  rule  in  this  respect  is 
same  whether  the  state  or  an  individua 
the  purchaser.  The  state  can  act  < 
through  officers  or  agents,  and  the  du 
of  its  officers  or  agents  must  be  denned 
statute,  and  the  officer  or  agent  who  wo 
give  this  notice  must  show  his  autho 
therefor  under  some  statute.  We  have 
been  cited  to  any  statute  which  confers 
on  either  the  controller  or  attorney  gen« 
the  right  to  appoint  an  agent  for  the  i 
pose  of  giving  this  notice,  or  to  take  i 
step  in  reference  to  the  issuance  of  a  d 
to  the  state  for  the  property  which  may 
struck  off  to  it  under  the  provisions  of  i 
tion  3775  of  the  Political  Code.  The  du 
of  each  of  the  above-named  officers  are 
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fined  in  the  Political  Code— those  of  the  con- 
troller in  sections  433  111,  and  those  of  the 
attorney  general  in  sections  470-475,— and  In 
neither  of  these  sections  can  there  be  found 
any  authority  for  either  of  these  officers  to 
give  the  above  notices,  or  for  the  appoint- 
ment of  an  agent  to  give  the  notices  in .  be- 
half of  the  state.  The  provision  in  section 
433  making  it  the  duty  of  the  controller  to 
superintend  the  fiscal  concerns  of  the  state 
only  designates  him  as  the  accountant  of 
the  state's  finances,  and  does  not  give  to 
him  any  function  regarding  the  same  un- 
til the  money  over  which  he  is  to  exercise  a 
supervision  or  control  has  come  into  the 
hands  of  the  treasurer,  or  some  fiscal  agent 
of  the  state,  or  has  become  an  obligation 
in  favor  of  the  state,  for  which  the  state  is 
entitled  to  an  Immediate  enforcement.  The 
duty  imposed  upon  this  officer  by  virtue  of 
subdivision  16  of  this  section,  to  direct  and 
superintend  the  collection  of  all  moueys  due 
the  state,  and  institute  suits  in  Its  name  for 
all  official  delinquencies  in  relation  to  the 
assessment,  collection  and  payment  of  the 
revenue,'  arises  only  when  the  moneys  thus 
to  be  collected  are  'due  the  state,'  and  after 
there  has  been  some  official  delinquency  In 
relation  to  the  collection  or  payment  of  the 
revenue.  But,  if  the  state  has  become  the 
purchaser  of  land  at  a  delinquent  tax  sale, 
the  tax  has  been  extinguished  by  the  sale; 
and  the  state,  instead  of  being  a  creditor  of 
the  taxpayer,  or  entitled  to  receive  any 
money  due  to  It  for  taxes,  has  acquired  an 
interest  in  the  land,  which  is  to  be  divested 
only  by  some  affirmative  action  on  the  part 
of  the  delinquent  taxpayer.  The  care  and 
direction  of  the  state's  interest  in  land 
would  naturally  fall  to  the  department  of 
the  surveyor  general;  but  whether  that  offi- 
cer has  been  intrusted  with  any  function  in 
reference  to  the  lands  purchased  at  a  delin- 
quent tax  sale,  or  whether  the  state  has 
failed  to  make  any  provision  in  reference 
thereto.  It  is  clear  that  neither  the  controller 
nor  the  attorney  general  has  been  intrusted 
with  the  duty  of  guarding  the  state's  inter- 
est therein. 

"It  is  not  the  policy  of  the  state  to  Increase 
the  burdens  of  taxation  beyond  the  necessary 
cost  of  collection,  or  to  impose  any  greater 
burdens  in  a  redemption  from  a  delinquent 
tax  sale  than  is  necessary  to  secure  the 
payment  of  the  original  tax.  All  matters  of 
taxation  are  resolved  in  favor  of  the  taxpayer, 
and  express  statutes  should  be  found  for  each 
item  of  cost  to  be  Imposed  upon  him.  There 
Is  no  provision  of  law  for  the  disposition  of 
the  three  dollars  claimed  herein  as  a  fee  for 
giving  the  notice.  Neither  the  controller  nor 
the  attorney  general  Is  entitled  to  It  as  a  fee, 
or  as  a  compensation  for  any  official  duty; 
nor,  if  the  state  is  entitled  to  receive  It,  are 
they  authorized  to  give  it  to  any  agent  they 
may  select  for  the  purpose  of  serving  the 
notice.  Section  3816  provides  that  the  orig- 
inal tax  and  the  twenty -five  per  cent  and  in- 


terest paid  in  redemption  shall  be  appor- 
tioned between  the  state  and  county  in  the 
same  proportion  that  the  state  tax  bears  to 
the  county  tax,'  and  then  declares,  'the  mon- 
eys' received  for  delinquencies  shall  be  paid 
to  the  county,'  and  makes  no  provision  for 
the  disposition  of  this  item.  If  the  legisla- 
ture had  Intended  that  the  state,  like  any 
other  purchaser,  should  be  entitled  to  charge 
and  receive  this  Item  of  three  dollars,  it 
would  have  made  some  provision  that  It 
should  be  paid  to  It  out  of  the  redemption 
money,  and  not'  that  It  should  be  paid  to  the 
county.  We  are  of  the  opinion  that  the 
amount  tendered  by  Jthe  plaintiff  was  suffi- 
cient for  the  purpose  of  redeeming  the  lands 
In  question,  and  that  the  treasurer  should 
have  received  the  money,  and  issued  to  it  the 
certificates  authorized  by  the  statute."  37 
Pac.  801. 

A  re-examination  of  the  question  serves  to 
convince  the  court  of  the  soundness  of  the 
views  thus  expressed.  The  legislative  en- 
actments contemplate  that  the  state,  in  pro- 
curing a  deed,  shall  resort  to  the  same  pro- 
cesses made  necessary  for  a  private  pur- 
chaser, the  scheme  of  which  is  set  forth  in 
section  3785,  Pol.  Code.  But  In  so  doing  the 
legislature— by  oversight,  seemingly— failed 
to  empower  any  officer  or  agent  to  give  the 
requisite  notice.  Certainly,  it  has  failed  to 
empower  either  the  attorney  general  or  con- 
troller. It  is  a  simple,  and  not  unusual,  case 
of  legislative  lapse.  While  this  court  will  go 
all  reasonable  lengths  in  Interpreting  the  pow- 
ers vested  by  the  legislature  in  the  ministerial 
officers  of  the  state,  to  give  effect  to  the  laws 
and  subserve  the  ends  of  justice,  it  will  not, 
by  construction,  confer  upon  such  officers  au- 
thority which  the  legislature  has  seen  fit  to 
withhold.  The  dangers  of  such  judicial  legis- 
lation would  far  exceed  any  temporary  ad- 
vantage to  the  state  which  might  arise  from 
It  The  judgment  and  order  denying  a  new 
trial  are  reversed. 

VAN  FLEET,  J.  I  dissent  Further  con- 
sideration of  this  case  on  rehearing  has  sat- 
isfied me  that  the  conclusion  reached  In  de- 
partment and  now  adhered  to  in  the  main 
opinion,  is  wrong,  as  Involving  a  too  narrow 
construction  of  the  statute.  While  It  Is  true 
that  no  specific  provision  of  the  statute  gives 
to  the  controller  or  attorney  general  the  pow- 
er to  serve  the  notice  required  by  section 
3785  of  the  Political  Code,  I  think  that  such 
power,  as  to  the  controller,  at  least  fairly  and 
necessarily  arises  by  Implication,  when  the 
several  sections  of  the  Code  bearing  upon 
the  subject  are  construed  together.  In  the 
first  place,  the  Code  expressly  provides  for 
the  state  becoming  the  purchaser  at  delin- 
quent tax  sales  (Pol.  Code,  8  3773);  and  there 
are  provisions  expressly  contemplating  the 
making  of  a  deed  to  the  state  In  any  instance 
where  it  beconjes  such  purchaser  (Id.  $  3817). 
At  the  same  time  the  state  is  not  exempted 
from  the  provisions  of  section  3785,  requiring 
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the  purchaser,  or  some  one  authorized  In  his 
behalf,  to  give  notice  of  his  application  for 
a  deed,  since  It  is  therein  provided  that:  "No 
charge  must  be  made  by  the  collector  for  the 
making  of  any  such  deed,  where  the  state  is 
the  purchaser;  and  the  acknowledgment  of 
all  such  deeds  *  *  *  shall  be  taken  by  the 
county  clerk  free  of  charge."  In  fact,  it  is 
evident  that  the  state  has  been  put  in  the 
same  category,  in  all  respects,  excepting  as 
to  the  time  within  which  property .  sold  to 
it  can  be  redeemed,  as  private  individuals. 
This  being  so,  who  is  to  act  In  behalf  of  the 
state  In  giving  the  notice  required  by  section 
3785?  Certainly,  the  legislature  should  not 
be  held  to  have  left  so  glaring  a  hiatus  in  the 
law  upon  a  subject  of  so  much  importance 
to  the  people,  if,  by  a  reasonable  construc- 
tion, the  apparent  omission  in  the  scheme 
provided  can  be  supplied.  And  I  think  this 
can  be  done  by  a  reference  to  the  sections 
of  the  Code  prescribing  the  duties  of  the 
controller.  By  section  433  of  the  Political 
Code,  It  is  made  the  duty  of  the  controller 
"to  superintend  the  fiscal  concerns  of  the 
state."  He  Is  required  to  direct  and  superin- 
tend the  collection  Of  all  moneys  due  the  state 
In  relation  to  the  "assessment,  collection  and 
payment  of  the  revenue,"  and  against  per- 
sons who  have  become  possessed  of  money 
or  property  of  the  state,  which  they  fail  to 
pay  over,  and  against  all  debtors  of  the  state. 
And  he  may  bring  suit  to  recover  in  all  such 
cases.  The  powers  thus  conferred  are  very 
broad  and  comprehensive  In  their  scope,  and 
it  is  apparent  that  they  must  be  necessarily 
held  to  include  any  incidental  acts  requisite 
to  give  full  and  complete  effect  to  the  pri- 
mary functions  therein  enumerated.  He  is 
given  power  to  institute  suits  to  recover,  not 
only  the  revenue,  but  the  property,  of  the 
state.  By  its  purchase  at  a  tax  sale  the  state 
acquires  a  property  in  the  land,  which  it  is 
thus  made  the  duty  of  the  controller  to  per- 
fect and  secure.  This  can  only  he  done  by 
the  giving  of  the  notice  required  by  section 
3785,  and  that  the  power  of  the  controller 
to  give  such  notice  is  necessarily  Implied  is, 
to  my  mind,  obvious.  Having  the  power,  and 
the  act  being  merely  ministerial,  he  can  di- 
rect it  to  be  done  through  the  agency  of  an- 
other. And  the  existence  of  this  power  in 
the  controller  was.  In  my  judgment,  in  con- 
templation by  the  legislature  when  they  fail- 
ed to  make  more  specific  provision  on  the 
subject 

I  concur:   GAROUTTE,  J. 


(11  Wash.  207) 

WOODING  v.  CRAIN. 
(Supreme  Court  of  Washington.    Feb.  15, 
1895.) 

Attorney's  Lies— Filing  Claim  in  Court- 
Payment  of  Judgment. 
Code  Proc.  §  101.  give!  an  attorney  a 
lien  for  his  compensation  for  his  services  ren- 
dered in  an  action  upon  the  judgment  therein, 


"from  the  time  of  filing  notice  of  such  lien  or 
claim  with  the  clerk  of  the  court  in  which  such 
judgment  is  entered."  Held,  that  an  attorney 
who  filed  a  hen  with  the  clerk  of  the  superior 
court  upon  a  judgment  therein  cannot  thereaft- 
er have  set  aside,  to  the  extent  of  such  lien,  a 
satisfaction  of  the  judgment  effected  by  pay- 
ment through  the  clerk  of  the  supreme  court, 
after  affirmance  of  the  judgment  in  said  court. 

Appeal  from  superior  court,  Chehalis  coun- 
ty; Maeon  Irwin,  Judge. 

Action  by  Charles  T.  Wooding  against  Os- 
car L.  Crain.  There  was  an  affirmance  by 
the  supreme  court  of  a  Judgment  of  the  su- 
perior court  for  plaintiff.  Under  stipulation 
of  parties,  the  judgment  was  paid  to  the 
clerk  of  the  supreme  court  in  checks  and 
drafts,  and  a  full  satisfaction  entered.  Plain- 
tiff's attorneys  now  seek  by  motion  to  have 
the  satisfaction  of  the  judgment  set  aside 
to  the  extent  of  liens  for  their  compensation, 
created  by  filing  and  perfecting  notice  of 
such  liens  with  a  clerk  of  the  superior  court. 
Denied. 

J.  C.  Cross,  for  appellant  Ben  Sheets 
and  Hogan  &  McGerry,  for  respondent 

GORDON,  J.  This  case  was  originally 
tried  In  the  superior  court  of  Chehalis  coun- 
ty, where  a  judgment  was  rendered  for  the 
plaintiff,-  Wooding,  and  against  defendant 
Crain;  and  subsequently,  upon  appeal  to 
this  court,  the  judgment  entered  therein  was 
affirmed.  .  38  Pac.  756.  Subsequently,  and 
on  November  24,  1894,  the  amount  of  the 
judgment  was  paid  to  the  clerk  of  this  court 
in  the  form  of  drafts  and  checks,  pursuant 
to  a  stipulation  between  the  parties  to  the 
action  filed  with  the  clerk,  by  the  terms  of 
which  the  clerk  was  directed  to  receive  said 
drafts  and  checks  In  lieu  of  money;  and  on 
the  same  day  the  plaintiff  and  respondent 
received  from  the  clerk  the  drafts  and 
checks  aforesaid,  In  full  payment  and  satis- 
faction of  said  judgment.  This  is  a  proceed- 
ing on  the  part  of  Messrs.  Hogan  &  McGer- 
ry, who  were  attorneys  for  the  plaintiff  and 
respondent  In  both  courts,  and  who  filed 
liens  for  the  amount  of  their  compensation 
as  attorneys  for  services  rendered  in  this 
cause,  with  the  clerk  of  the  superior  court, 
to  set  aside  the  satisfaction  of  judgment 
entered  in  this  court  to  the  extent  of  their 
said  Hens,  being  two  in  number,  and  aggre- 
gating $736,  and  permit  execution  to  issue 
upon  the  said  judgment  to  satisfy  said  liens. 
Attached  to  and  made  a  part  of  the  affidavit 
upon  which  the  present  application  is  based 
are  copies  of  the  liens  filed  with  the 
clerk  of  the  superior  court,  and  it  also  ap- 
pears that  the  judgment  debtor  had  been 
duly  notified  of  the  filing  of  said  attorneys' 
liens. 

Section  101  of  the  Code  of  Procedure  pro- 
vides: "An  attorney  has  a  lien  >r  his  com- 
pensation, whether  specially  agreed  upon  or 
Implied,  as  hereinafter  provided:  •  •  • 
(3)  Upon  money  in  the  hands  of  the  adverse 
party  in  an  action  or  proceeding,  In  which 


Digitized  by 


Wash.) 


DAVID  o.  OAKLAND  HOME  IKS.  CO. 


443 


the  attorney  was  employed,  from  the  time 
of  giving  notice  of  the  lien  to  that  party. 
(4)  Upon  a  judgment  to, the  extent  of  the 
value  of  any  services  performed  by  him  in 
the  action,  or  if  the  services  were  rendered 
under  a  special  agreement,  for  the  sum  due 
under  such  agreement,  from  the  time  of  fil- 
ing notice  of  such  lien  or  claim  with  the 
clerk  of  the  court  In  which  such  judgment 
la  entered,  which  notice  must  be  filed  with 
the  papers  in  the  action  in  which  such  judg- 
ment was  rendered,  and  an  entry  made  in 
the  execution  docket,  showing  name  of 
claimant,  amount  claimed,  and  date  of  fil- 
ing notice."  It  is  apparent  from  an  exam- 
ination of  the  affidavits  that  the  plaintiff  and 
respondent  has  been  guilty  of  bad  faith  in 
his  dealings  with  the  attorneys  here  seek- 
ing to  enforce  their  liens,  and,  if  we  could 
find  It  within  the  power  of  the  court  to 
grant  this  application,  we  would  most  will- 
ingly do  so.  An  examination  of  the  ques- 
tion, however,  leads  us  to  conclude  that  it 
was  the  right  of  the  judgment  debtor  to  pay 
the  amount  of  such  judgment  into  court,  to 
be  thereafter  disbursed  to  the  proper  par- 
ties entitled  thereto,  and  that  such  payment 
completely  and  fully  discharged  all  the  ob- 
ligations which  such  judgment  created 
against  him.  Had  the  moving  parties  filed 
and  perfected  their  Hens  with  the  clerk  of 
this  court,  there  would  be  no  occasion  for 
the  present  proceeding.  Having  failed  to  do 
so,  we  are  of  the  opinion  that  the  application 
must  be  denied. 

HOYT,  C.  J.,  and  DUNBAR  and  SCOTT, 
JJ.,  concur. 

(11  Wash.  181) 
DAVID  v.  OAKLAND  HOME  INS.  CO. 
(Supreme  Court  of  Washington.   Feb.  14, 
1895.) 

Actios  on  Policy— Waivbr. 
In  an  action  on  a  policy  conditioned  on 
rait  in  case  of  loss  within  six  months  after  the 
fire,  it  appeared  that,  after  the  fire,  defendant's 
adjuster  visited  plaintiff;  that,  pursuant  to  his 
directions,  proofs  of  loss  were  served  on  the  com- 
pany: that,  on  notice  of  defects  therein,  addi- 
tional proofs  were  served;  that  plaintiff  was 
notified  that  the  adjuster  would  again  call;  that 
plaintiff" 8  offers  for  a  settlement  were  rejected; 
and  that  no  specific  offer  was  made  by  defend- 
ant, but  he  was  led  to  believe  that  there  had 
been  no  final  decision  until  after  the  six  months 
had  elapsed,  when  defendant  denied  all  lia- 
bility. Held,  that  defendant,  by  its  actions, 
waived  the  condition  as  to  suit  in  six  months, 
and  plaintiff  had  a  reasonable  time  after  the 
denial  of  liability  to  commence  the  suit.  An- 
ders. J.,  dissenting. 

Appeal  from  superior  court,  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  Thomas  David  against  the  Oak- 
land Home  Insurance  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Sharpstein  &  Blattner,  for  appellant.  W. 
W.  Likens,  for  respondent 


HOYT,  C.  J.  This  action  was  brought  to 
recover  for  loss  of  property  covered  by  an 
insurance  policy  Issued  by  the  defendant. 
There  was  a  clause  in  the  policy  which  pro- 
vided that  no  action  could  be  maintained 
thereon  unless  commenced  within  six 
months  from  the  date  of  the  fire.  On  ac- 
count of  this  provision,  and  of  the  fact  that 
suit  was  not  commenced  until  more  than 
six  months  from  the  date  of  the  fire,  it  Is 
claimed  by  the  appellant  that  the  action 
cannot  be  maintained,  and  upon  that  claim 
alone  It  seeks  to  have  the  judgment  render- 
ed In  the  court  below  reversed.  Upon  the 
trial  It  appeared  from  testimony  which  was 
practically  undisputed  that  soon  after  the 
fire  an  adjuster  of  the  defendant  visited  Ta- 
coma,  where  the  property  burned  had  been  • 
situated,  for  the  purpose  of  adjusting  the 
loss;  that,  pursuant  to  his  directions,  proofs 
of  loss  in  attempted  compliance  with  the 
terms  of  the  policy  were  furnished  the  com- 
pany; that  soon  after  their  receipt  a  letter 
was  written  by  the  adjuster  to  the  plaintiff, 
Informing  him  that  the  proofs  of  loss  were 
defective,  and  calling  attention  to  the  terms 
of  the  policy  for  his  direction  in  furnishing 
further  proofs;  that  thereafter,  and  about 
the  1st  of  October,  further  proofs  were  fur- 
nished to  the  satisfaction  of  the  company; 
that  after  that  time  the  adjuster,  in  reply 
to  a  letter  from  plaintiff,  stated  that  he  would 
be  In  Tacoma  some  time  in  November,  and 
would  then  take  up  the  matter  of  further 
adjusting  the  loss  in  question;  that  he  went 
to  Tacoma  at  or  about  the  time  stated,  and 
there  met  the  plaintiff;  that  during  the  in- 
terview which  followed  propositions  of  set- 
tlement were  made,  as  to  the  exact  terms  of 
which  there  Is  some  conflict  in  the  testi- 
mony; that  no  further  action  was  taken  in 
the  premises  until  some  time  in  March, 
when  the  plaintiff  visited  the  office  of  the 
adjuster  in  the  elty  of  Portland,  Or.,  when, 
for  the  first  time,  he  was  Informed  by  the 
adjuster  that  the  company  was  not  liable 
for  the  loss;  that  the  most  "It  would  do  . 
would  be  to  return  the  premium  which  had 
been  paid  for  the  insurance.  It  further  ap- 
peared from  the  undisputed  proofs  that  such 
adjuster  was  fully  authorized  to  represent 
the  company  in  all  matters  connected  with 
the  adjustment  of  the  loss  In  question.  It 
was  not  made  to  appear  that  at  any  of  the 
Interviews  prior  to  the  one  In  the  month 
of  March  there  had  been  any  definite 
proposition  made  to  the  plaintiff  by  or  on 
behalf  of  the  company.  It  did  appear  that 
the  definite  propositions  made  by  plaintiff 
had  been  rejected  by  the  company,  but, 
prior  to  the  interview  In  March,  above  re- 
ferred to,  such  rejections  had  been  accom- 
panied by  such  statements  and  actions  as 
to  induce  the  plaintiff  to  believe  that  there 
had  been  no  final  decision  in  regard  to  the 
adjustment  of  the  loss.  Did  these  inter- 
views, and  the  action  of  the  company  in 
relation  to  the  loss,  warrant  the  respondent 
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In  believing  It  was  Its  intention  to  waive  the  ] 
condition  In  the  policy  upon  which  It  now 
plants  Itself?  The  company  contends  that 
there  were  no  facts  shown  by  the  proofs 
which  wonld  amount  to  a  waiver  of  the 
condition,  or.  even  tend  to  show  such  waiver. 

In  determining  the  question  thus  present- 
ed it  must  be  borne  in  mind  that  the  in- 
sured and  the  insurer,  in  cases  like  the  one 
under  consideration,  do  not  stand  upon  an 
equal  footing.  The  Insurer  Is  always  rep- 
resented by  persons  of  experience  in  such 
matters,  while  the  Insured  is  usually  a  man 
of  much  less  general  information,  with  lit- 
tle or  no  knowledge  in  relation  to  Insurance 
matters.  Such  being  the  relation  of  the 
parties,  good  conscience  requires  that  there 
should  be  no  attempt  to  overreach  the  in- 
sured by  the  Insurer.  It  does  not  follow 
that  the  terms  of  Insurance  contracts  can  be 
set  aside  or  disregarded.  Such  contracts, 
like  all  others,  must  be  presumed  to  have 
been  entered  Into  by  both  parties  with  their 
eyes  open,  and  the  conditions  to  which  they 
have  assented  must  be  enforced  in  contracts 
of  this  kind  the  same  as  in  any  other.  But 
it  does  follow  from  the  relation  of  the  nar- 
ties  to  each  other  that  courts  will  require  toe 
utmost  frankness  on  the  part  of  those  rep- 
resenting the  insurer  in  their  dealings  with 
the  Insured.  In  the  case  at  bar  the  con- 
ceded facts  fail  to  show  that  the  insured 
at  any  time  had  any  direct  promise  that 
the  loss  would  be  adjusted  in  the  future, 
and  the  whole,  or  any  portion  thereof,  paid; 
but.  In  our  opinion,  it  does  appear  from  the 
undisputed  testimony  that  at  each  time  when 
the  offer  of  compromise  on  the  part  Of  the 
insured  was  rejected  by  the  company  such 
rejection  was  made  under  such  circumstan- 
ces, and  in  such  a  manner,  as  to  warrant 
the  plaintiff  in  believing  that  the  matter 
was  still  open  for  further  consideration  and 
adjustment  between  the  parties.  So  long 
as  the  insured  was  thus  given  the  right  to 
suppose  that  the  question  of  adjustment  was 
an  open  one,  he  had  the  right  to  assume 
that  the  condition  of  the  policy  as  to  the 
time  for  the  commencement  of  an  action 
thereon  had  been  waived  by  the  company; 
and  such  waiver  would  continue  until  by 
some  definite  action  on  its  part  the  company 
had  notified  the  insured  of  the  rejection  of 
his  claim,  after  which  he  would  have  a  rea- 
sonable time  In  which  to  commence  an  ac- 
tion upon  the  policy.  There  is  no  proof 
tending  to  show  that  such  notification  was 
given  prior  to  the  month  of  March,  and  this 
action.  Instituted  early  in  April,  was  brought 
within  a  reasonable  time  thereafter.  It  fol- 
lows that  the  company  was  not  in  a  situa- 
tion to  derive  any  benefit  from  the  clause  of 
the  policy  under  consideration. 

What  we  have  said  disposes  of  the  as- 
signment of  error  founded  upon  an  Instruc- 
tion given  to  the  jury.  The  undisputed 
proofs,  as  hereinbefore  interpreted,  war- 
ranted the  instruction  to  the  jury  to  the 


effect  that,  unless  they  found  that  there 
had  been  a  rejection  of  the  claim  prior  to 
the  date  of  the  interview  in  Portland,  in 
the  month  of  March,  the  plaintiff  could  re- 
cover.   The  judgment  must  be  affirmed. 

SCOTT  and  GORDON,  JJ.,  concur. 

DUNBAR,  J.  I  concur  In  the  result;  but 
on  the  ground  that  construing  all  the  pro- 
visions of  the  contract  together  the  statute 
of  limitations  had  not  commenced  to  run 
at  the  time  the  action  was  commenced. 

ANDERS,  J.  (dissenting).  I  see  nothing 
In  the  record  in  this  case  that  convinces  mo 
that  the  agent  of  the  insurance  company 
ever  said  or  did  anything  In  regard  to  the 
loss  In  question  which  either  the  respondent 
or  the  court  had  a  right  to  construe  as  a 
waiver  of  any  right  the  company  had  un- 
der its  contract  as  set  forth  in  the  policy, 
and  about  which  there  is  no  dispute.  I 
therefore  respectfully  dissent 

H==S52=3*S  01  Waah.  176) 

LIBBEY  v.  PACKWOOD.1 

(Supreme  Court  of  Washington.   Feb.  14, 
1895.) 

Contracts —  Acceptance  or  Offer— Effect  of 
Delat— Balb  of  Corporate  Stock. 

Defendant  contracted  with  certain  stock- 
holders of  a  corporation  to  cause  to  be  returned 
to  any  stockholders  all  notes  given  by  them  for 
stock  on  surrender  by  them  of  their  stock,  and 
relinquishment  of  all  claims  against  the  cor- 

E oration.  Plaintiff,  who  was  a  stockholder, 
ut  not  a  party  to  the  agreement,  at  first  was 
told  by  defendant  that  he  was  not  entitled  to 
the  benefits  of  the  agreement,  but  delayed  for 
a  year  after  he  knew  that  he  was  entitled  to 
Its  benefits,  and  after  defendant  had  secured 
his  notes,  so  that  he  could  return  them  before 
he  sought  to  avail  himself  thereof.  In  the 
meantime  the  affairs  of  the  corporation  took 
an  unfavorable  turn.  Held,  that  plaintiff's  fail- 
ure to  elect  within  a  reasonable  time  to  ac- 
cept the  benefits  of  the  agreement  barred  any 
rights  he  might  have  had  thereunder.  Dunbar 
and  Gordon,  JJ.,  dissent. 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  A.  Libbey  against  S.  T.  Packwood 
for  the  specific  performance  of  a  contract  for 
the  repayment  of  money  paid  under  a  pre- 
vious contract  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed. 

R.  B.  Lehman,  B.  F.  Heuston,  and  T.  W. 
Hammond,  for  appellant  J.  A.  Williamson, 

for  respondent 

SCOTT,  J.  The  appeal  In  this  case  Is  based 
entirely  upon  questions  of  fact  In  November, 
1889,  one  Walters  promoted  and  organised  a 
town-site  company,  called  the  "East  Tacoma 
Improvement  Company,"  for  the  purpose  of 
building  a  town  to  increase  the  value  of  certain 
real  estate  in  which  he  and  others  were  inter- 
ested.  The  parties  to  this  suit  Walters,  and 

i  For  opinion  on  motion  for  judgment  on  crocs 
complaint  see  30  Pac  bM7. 
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two  others  were  the  original  subscribers.  The 
capital  stock  was  $300,000,  one-half  of  which 
was  issued  to  the  five  original  subscribers  in 
equal  proportions,  and  the  other  half  was  re- 
served, with  the  expectation  of  selling  it,  and 
taking  the  purchaser  into  the  concern,  much  as 
an  original  subscriber.  For  the  purpose  of  dis- 
posing of  this  stock  so  retained,  a  block  of 
$4,000  and  40  lots  in  said  projected  town  were 
offered  at  $2,000,  with  the  provision  that  notes 
would  be  taken  from  the  purchasers  for  the 
amount.  The  parties  to  this  suit,  Walters, 
and  a  number  of  other  persons  availed  them- 
selves of  this  offer,  became  purchasers  of 
stock  and  lots,  and  gave  their  notes  to  -the 
company,  or  to  Walters  for  the  company;  the 
two  notes,  for  $1,000  each,  involved  in  this 
action,  having  been  thus  given  by  respondent 
on  November  6,  1889.  On  April  8,  1890,  ap- 
pellant made  a  contract  with  three  of  the 
stockholders  of  the  company,  one  of  whom 
was  Walters,  another  one  of  the  five  original 
subscribers,  and  the  other  one  who  had  come 
in  under  the  $4,000  block  offer.  By  the  con- 
tract, appellant  agreed  to  secure  to  the  three 
persons  what  was  practically  a  rescission  of 
their  acts  and  contracts  in  respect  to  the  In- 
corporation, via.  the  three  agreed  to  surrender 
to  appellant  whatever  rights  and  property 
they  had  from  the  corporation,  and  appel- 
lant agreed  to  relieve  them  from  further  lia- 
bility. The  contract  also  contained  the  fol- 
lowing clause,  the  East  Tacoma  Improve- 
ment Company  being  one  of  the  corporations 
referred  to:  "Third.  I  furthermore  obligate 
myself  to  cause  to  be  returned,  to  all  or  any 
of  the  stockholders  of  either  of  the  corpora- 
tions herein  first  named,  each  and  every  prom- 
issory note  or  notes  executed  by  them  in  fa- 
vor of  either  of  said  corporations  upon  their 
surrender  for  cancellation  of  the  shares  of 
stock  of  either  of  said  corporations  held  by 
them,  together  with  a  relinquishment  of  all 
claims  in  their  behalf  against  said  corpora- 
tion for  real  estate  or  other  values  given  or 
agreed  to  be  given  them  in  consideration  of 
the  execution  and  delivery  to  said  corpora- 
tions, or  either  of  them,  of  the  said  promis- 
sory notes  to  be  returned."  On  May  15, 1890, 
respondent  paid  $G00  on  one  of  the  notes 
made  by  him  as  before  stated,  because,  as 
respondent  claims,  he  was  Informed  by  ap- 
pellant that  he  was  not  included  in  the  con- 
tract, and  therefore  supposed  he  was  obliged 
to  pay  the  note,  and,  as  appeHant  claims,  be- 
cause he  had  elected  not  to  come  in  under 
the  contract,  and  therefore  should  pay  up. 
On  or  about  June  24,  1890,  the  respondent 
received  a  copy  of  the  contract  with  a  letter 
from  one  of  the  parties  thereto  other  than 
the  appellant,  advising  him  that  he  was  in- 
cluded therein.  On  June  30,  1891,  the  re- 
spondent transferred  his  $30,000  of  stock  to 
a  third  party.  On  December  4th,  following, 
this  action  was  commenced  to  compel  a  spe- 


cific performance  of  said  contract  of  April, 
1890,  and  to  recover  back  the  $600  paid  on 
the  note  as  aforesaid.  Judgment  was  ren- 
dered for  the  plaintiff  for  this  $600,  and  the 
defendant  appealed  therefrom. 

One  of  the  contentions  between  the  parties 
was  as  to  whether  the  respondent  was  re- 
quired to  surrender  all  of  his  stock,  which 
Included  the  $30,000,  as  well  as  the  $4,000, 
under  the  contract,  if  he  sought  to  avail  him- 
self of  it  Respondent  contends  that  he  was 
only  to  surrender  the  $4,000  thereunder, 
while  appellant  contends  that  he  was  to  sur- 
render all  of  his  stock;  and  it  was  proved 
that  the  other  parties  to  the  contract  did 
surrender  their  entire  stock  thereunder.  We 
regard  this  contention  as  immaterial,  how- 
ever, for  it  seems  to  us  that  the  first  point 
made  by  appellant  is  well  taken,  and  that 
is  that  the  respondent  waived  his  right  to 
come  in  under  the  contract  if  he  had  any, 
by  falling  to  exercise  it  within  a  reasonable 
time.  The  proof  shows  that  he  delayed  for 
about  a  year  and  a  half  before  he  sought  to 
avail  himself  of  its  provisions.  Respondent 
contends  that  he  should  be  excused  for  this 
delay,  because  the  appellant  first  represented 
to  him  that  he  had  no  right  to  come  In  un- 
der the  contract;  and,  secondly,  that  the  ap- 
pellant was  not  in  a  position  to  comply  there- 
with, because  he  did  not  have  bo*h  of  the 
notes  In  his  possession  to  turn  over  to  the 
respondent  on  the  surrender  of  his  stock. 
And  it  is  further  contended  that  time  was  not 
of  the  essence  of  the  contract  and  that  the 
delay  of  a  year  and  a  half  ought  not  to  bar  a 
recovery,  regardless  of  the  reasons  stated  for 
the  delay.  The  proof  shows,  however,  that 
for  considerably  more  than  a  year  after  re- 
spondent was  fully  advised  of  his  rights  in 
the  premises,  and  after  appellant  had  secured 
the  notes,  and  was  in  a  position  to  surrender 
them  upon  a  surrender  of  the  stock,  the  re- 
spondent remained  inactive.  Of  course,  it  is 
not  contended  that  the  respondent  was  bound 
to  come  in  under  the  contract,  he  not  being  a 
party  thereto.  At  the  most,  he  had  simply 
the  right  to  an  election;  and,  to  avail  him- 
self of  this,  he  should  have  exercised  it  with- 
in a  reasonable  time.  We  are  fully  satisfied 
from  the  proofs  Introduced  that  respondent 
did  not  at  first  intend  to  surrender  his  stock 
under  the  contract,  thinking  that  the  specu- 
lation was  likely  to  prove  a  profitable  one; 
but  after  the  delay  aforesaid,  and  after  the 
affairs  of  the  company  had  taken  an  unfa- 
vorable turn,  he  sought  to  secure  the  benefit 
of  its  provisions.  We  think  his  action  in  the 
premises  so  clearly  barred  his  right  to  a  re- 
covery that  the  finding  of  the  lower  court 
cannot  be  sustained,  and  the  Judgment  should 
be  reversed.  ■ 

HOYT,  C.  J.,  and  ANDERS,  J.,  concur. 
DUNBAR  and  GORDON,  J.T.,  dissent 
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EUREKA  SANDSTONE  CO.  v.  LONG  et  al. 

(Supreme  Court  of  Washington.   Feb.  14, 
1895.) 

Action  ox  Bond  —Principal's  Failure  to  Eib- 
ccte — ErrECT — Joinder  of  Parties. 

1.  The  fact  that  the  bond  given  by  a  con- 
tractor for  the  performance  of  his  contract  to 
build  a  public  building  is  not  signed  by  the  con- 
tractor does  not  relieve  the  sureties  thereon 
from  liability.    Hoyt  O.  J.,  dissenting. 

2.  Material  men,  in  an  action  to  recover  for 
materials  furnished  a  contractor  for  the  erec- 
tion of  a  public  building,  may  join  as  defend- 
ants the  contractor  and  the  sureties  on  his 
bond,  though  it  was  not  signed  by  the  contract- 
or.   Hoyt,  C.  J.,  dissenting.. 

Appeal  from  superior  court,  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  the  Eureka  Sandstone  Company 
against  J.  T.  Long  and  others  to  recover 
the  purchase  price  of  building  material  fur- 
nished. From  orders  sustaining  demurrers 
to  the  complaint,  and  from  the  judgment 
thereupon  entered,  plaintiff  appeals.  Re- 
versed. 

Arthur  N.  Jordan,  for  appellant.  Crow- 
ley, Sullivan  &  Grosscup,  for  respondents 
I/>ng  and  Addison.  Parsons,  Corell  &  Par- 
sons, for  respondents  Fife,  Van  Oglo,  Ralph, 
Uhlman,  Catron,  Bringham,  Mann,  and  Kel- 
ley. 

DUNBAR,  J.  Respondent  Long  built  a 
courthouse  for  Pierce  county,  which  build- 
ing was  accepted  June  21,  1893'.  The  coun- 
ty took  from  Long  and  his  codefendants  a 
bond  under  section  2415  of  the  General  Stat- 
utes. The  bond  was  not  signed  by  Long, 
but  was  signed  by  all  the  other  defendants, 
and  was  delivered  to  the  county  by  Long, 
and  by  the  county  accepted.  Appellant,  the 
Eureka  Sandstone  Company,  furnished  Long 
something  over  $16,000  worth  of  material, 
which  was  used  In  the  construction  of  this 
courthouse,  and  only  a  part  of  which  has 
been  paid  for,  and  brought  this  action 
against  Long  and  his  sureties  to  recover  the 
balance  due.  Defendants  demurred,  and 
the  demurrers  were  sustained.  Plaintiff 
stood  upon  its  complaint,  and  judgment  for 
defendants  was  entered  on  the  demurrers. 
This  appeal  is  taken  from  the  orders  sus- 
taining the  demurrers  and  from  the  judg- 
ment entered. 

The  main  fact  upon  which  the  demurrers 
were  based  and  upon  which  the  court  de- 
cided the  case  below,  and  which  Is  argued 
here  by  both  respondents  and  appellant,  Is 
that  the  name  of  the  defendant  John  T. 
Long,  the  contractor,  was  not  signed  to  the 
bond.  From  this  fact  It  was  contended  that 
the  complaint  did  not  state  a  cause  of  action, 
and  that  there  was  a  misjoinder  of  causes, 
and  a  defect  of  parties  defendant.  After 
a  somewhat  extended  Investigation  of  the 
authorities  governing  the  principles  Involved 
In  this  case,  we  are  of  the  opinion  that  the 


court  committed  error  In  sustaining  the  c 
murrers  to  this  complaint.  After  statu 
all  the  facts,  the  complaint  alleges  that  aa 
bond  was  delivered  to  the  county  comm. 
sloners  of  said  county,  with  the  knowled 
and  consent  of  the  sureties.  It  also  alleg 
that  Long  procured  and  caused  it  to  be  e 
ecu  ted,  and  at  the  time  of  the  execution 
the  bond  provided  for  by  the  statute  It  w 
delivered  by  the  defendants  herein  to  aa 
board  of  county  commissioners  as  part  ai 
parcel  of  said  contract  It  is  also  alleged 
the  complaint  that  the  bond  was  duly  fil 
by  the  board  of  county  commissioners  on  t 
19th  day  of  September,  1890,  and  that 
the  7th  day  of  January,  1892,  before  the  ss 
and  delivery  of  the  stone  mentioned  in  t 
complaint,  for  the  payment  of  which  tl 
action  is  brought,  the  defendants,  and  ea 
of  them,  together  with  the  county  comxn 
sloners  of  Pierce  county,  for  the  purpose 
modifying  and  changing  the  terms  and  cc 
ditions  of  the  original  contract  and  sa 
bond,  entered  Into  and  delivered  to  the  aa 
county  commissioners  a  certain  other  ec 
tract  in  writing,  a  copy  of  which  is  attach 
to  and  made  a  part  of  the  complaint;  ai 
that  thereafter,  with  the  knowledge  and  cc 
sent  of  the  commissioners  and  these  suretb 
Long  proceeded  to  complete  and  carry  o 
his  contract  with  the  said  county  as  mo 
fled  by  this  second  contract  There  Is  a  • 
rect  conflict  of  authority  on  this  questk 
as,  indeed,  there  is  on  almost  every  qw 
tion  concerning  the  liability  of  sureties  on 
bond.  The  older  cases,  it  seems,  have  be 
closely  to  the  rule  that  bonds  are  to  be  cc 
strued  strictly  in  favor  of  the  sureties;  wh 
this  rule  has  been  modified  by  later  de 
slons.  This  modification,  it  seems  to  us, 
in  accordance  with  common  sense  and  t 
spirit  of  the  age.  A  bond  is  nothing  mo 
nor  less  than  a  contract,  and  the  sureties 
a  bond  are  simply  parties  to  a  contra* 
and  we  know  of  no  reason  why  the  sai 
rules  of  construction  should  not  be  appli 
to  a  bond  as  to  any  other  contract  It 
true  that  the  sureties  may  not  be  benefid 
rles  hi  any  respect,  and  that  It  may  be  pui 
ly  a  matter  of  accommodation  with  the 
but  the  bond  was  made  to  effect  a  certs 
purpose.  That  purpose  was  to  secure  t 
obligees  from  loss  In  case  of  its  violatio 
and  there  is  no  reason  why  the  law  shoo 
make  it  more  difficult  for  the  obligee  to  c 
tain  redress  in  case  of  a  violation  of  a  boi 
than  a  party  to  any  other  contract  T 
true  inquiry  should  be,  what  was  the  mea 
ing  and  intent  of  the  contract?  And  wb 
that  meaning  and  intent  can  be  ascertain* 
the  contract  ought  to  be  enforced.  Whl! 
as  insisted  by  respondents,  courts  should  n 
presume  to  make  contracts  for  individual 
neither  should  they  allow  them  to  escape  i 
sponsibilities  which  they  have  voluntari 
assumed,  by  too  strained  a  construction 
technical  law.  The  allegation  in  this  ecu 
plaint  is  a  broad  one,  viz.  that  this  boi 
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was  delivered  with  the  knowledge  and  con- 
sent ot  the  sureties.  If  this  be  true,— and 
for  the  purposes  of  this  case  it  must  be  taken 
to  be  true,— then  the  sureties  waived  any 
formal  or  other  objection  that  there  might 
be  to  this  bond;  for,  under  the  plain  terms 
of  the  allegation,  they  must  have  had  knowl- 
edge of  the  bond  as  it  was  delivered,  and 
consented  to  its  delivery  in  that  condition. 

It  seems  to  us  that  the  principle  embodied 
in  this  case  was  decided  by  this,  court  in  the 
case  of  Ihrlg  v.  Scott,  5  Wash.  5S4,  32  Pac. 
466,  where  it  was  held  that  where  A  bond, 
executed  by  a  contractor  for  the  erection  of 
a  schoolhouse,  by  mistake  named  the  board 
of  school  directors  instead  of  the  state  of 
Washington  as  obligee,  such  defect  was  not 
fatal  if,  from  the  terms  of  the  bond,  it  ap- 
peared that  its  object  was  to  secure  laborers 
and  material  men  as  provided  for  by  the 
law  making  provision  for  such  bond.  In 
that  case  this  court  said:  "The  simple  fact, 
then,  of  the  want  of  the  proper  obligee  in  this 
bond  is  not  fatal  to  it,  if,  from  Its  terms, 
the  object  for  which  it  is  executed  appears. 
Even  a  superficial  examination  will  show 
such  to  be  the  fact  No  one  can  read  the 
bond  in  the  light  of  the  statute  above  re- 
ferred to  without  at  once  coming  to  the  con- 
clusion that  in  executing  it  by  the  principal 
and  sureties,  and  the  acceptance  thereof  by 
the  proper  officers  of  the  school  district, 
there  was  an  Intention  on  the  part  of  all  to 
provide  the  security  required  by  said  statute, 
in  the  interests  of  such  as  might  thereafter 
by  virtue  thereof  become  entitled  to  pro- 
tection. This  would  be  the  rule  without  the 
aid  of  any  curative  statute;  for  while  it 
is  true  that  under  the  old  rules  existing 
at  common  law  much  technical  accuracy 
was  required  in  regard  to  instruments  of 
this  nature,  yet,  even  in  the  absence  of  any 
statute,  such  rule  has  been  by  the  decisions 
of  the  courts  very  much  modified,  and  at 
this  time  courts  look  more  to  the  substance 
than  to  the  form  in  determining  as  to  wheth- 
er or  not  such  instruments  shall  have  force." 
And  the  court  then  proceeds  to  cite  our 
statutes,  which  provide  that  "no  bond  re- 
quired by  law,  and  Intended  as  such  bond, 
shall  be  void  for  want  of  form  or  substance, 
recital,  or  condition;  nor  shall  the  principal 
or  surety  on  such  account  be  discharged, 
but  all  the  parties  thereto  shall  be  held  and 
bound  to  the  full  extent  contemplated  by 
the  law  requiring  the  same,  to  the  amount 
specified  in  such  bond."  Code  Proc.  §  800. 
Certainly  the  reasoning  of  the  court  in  this 
case  is  applicable  to  the  one  at  bar.  In  the 
case  discussed  there  was  no  obligee  mention- 
ed, for  the  naming  of  the  board  of  school 
directors,  who  could  not,  under  the  law,  be 
obligees* to  the  bond,  amounted  to  no  men- 
tion at  all.  In  the  case  at  bar  there  is  no 
signing  by  one  of  the.  obligors.  Certainly 
there  can  be  no  more  reason  why  a  bond 
should  be  declared  void  and  illegal  by  rea- 
son of  its  nonexecution  by  the  obligor  than 


by  reason  of  its  omission  of  the  name  of  the 
obligee;  and  as,  with  the  case  discussed,  it 
takes  but  a  superficial  examination  of  the 
case  at  bar  to  lead  one  to  the  conclusion  that 
in  the  execution  of  the  bond  in  question  by 
the  sureties,  and  the  acceptance  thereof  by 
the  county  commissioners,  there  was  an  in- 
tention on  the  part  of  all  to  provide  the  se- 
curity required  by  the  statute  in  the  inter- 
ests of  such  as  might  thereafter,  by  virtue 
thereof,  become  entitled  to  protection.  The 
appellant  in  this  case,  relying  upon  this 
bond,  furnished  this  material  to  the  con- 
tractor under  the  rule  laid,  down  in  Ihrlg 
v.  Scott,  supra,  and  certainly  ought  to  be 
protected. 

State  v.  Bowman,  10  Ohio,  445,  is  a  well- 
reasoned  case,  and  in  spite  of  the  ingenious 
attempt  by  counsel  for  respondent  to  dis- 
tinguish it  from  the  case  at  bar,  we  think  is 
exactly  in  point.  The  court  in  that  case,  in  a 
very  learned  opinion,  after  the .  citation  by 
counsel  of  many  of  the  cases  which  are  cited 
by  respondents  in  support  of  their  contention 
here,  squarely  decided  that  where  in  a  coun- 
ty treasurer's  bond  the  name  of  the  treasurer 
is  recited  in  the  body  of  it,  but  where  he  nei- 
ther signs  por  seals  it,  his  sureties  who  do  ex- 
ecute it  are  liable.  The  statute  in  that  case 
provided  that  the  county  treasurer,  previous 
to  his  entering  upon  the  office,  should  give 
bond,  with  four  or  more  freehold  sureties, 
etc.,  and  it  also  provided  that  in  case  of  de- 
fault suit  should  be  instituted  against  the 
treasurer  and  his  sureties.  "Prom  which," 
says  the  court,  "it  Is  argued  that  the  statute 
contemplates  an  execution  by  the  principal 
as  well  as  his  sureties.  I  admit  that  It  is  the 
duty  of  the  treasurer  to  execute  the  bond,  and 
that  the  statute  even  supposes  that  he  will 
do  so.  But  I  deny  the  proposition  that,  if  it 
is  not  done,  the  bond  will  be  therefore  void. 
The  bond  may  be  procured;  may,  In  the 
words  of  the  act,  be  given  by  the  principal, 
although  he  did  not  sign  or  seal  it  *  *  • 
The  completeness  of  the  bond,  stricti  juris, 
depends  simply  upon  the  fact  whether  It  was 
given  by  him.  And  that  it  was  thus  given, 
the  Indorsement  on  the  back  of  the  bond  on 
the  very  day  on  which  the  term  of  office  com- 
menced, on  the  very  day  when  the  bond 
should  be  given,  of  the  oath  of  office  by  the 
principal,  affords,  in  the  absence  of  any  coun- 
tervailing testimony,  the  strongest  possible 
presumption."  The  fact  that  the  bond  was 
given  by  the  contractor  in  this  case  plainly 
appears  from  the  allegations  of  the  com- 
plaint, and,  if  the  completeness  of  .the  bond, 
stricti  juris  depends  upon  that  fact,  the  de- 
murrers were  certainly  wrongfully  sustained. 
.Again,  the  court,  in  answer  to  the  argument 
used  in  the  case  above  mentioned,  viz.  that 
the  sureties  would  be  deprived  of  their  rights 
against  the  principal  If  judgment  should  be 
obtained  in  this  bond,  says:  "Great  rell-  • 
ance  Is  placed  upon  the  fact  that  if  the  in- 
strument is  not  executed  by  the  principal  it 
will  affect  the  remedy  over  against  him  by 
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the  securities.  There  would  he  great  force  in 
this  argument  if  the  remedy  were  destroyed. 
But  it  is  not.  The  force  and  extent  of  this  lia- 
bility to  them  are  unimpaired.  Whether  they 
could  use  the  bond,  per  se,  as  evidence  of  his 
liability,  presents  a  question  merely  of  con- 
venience in  the  use  of  the  right,  but  does  not 
affect  the  right  itself  any  more  than  would 
the  loss  or  destruction  of  the  bond."  Arid  so 
with  the  case  at  bar.  Unquestionably  the 
sureties  would  have  a  right  of  action  against 
the  contractor  for  any  damages  which  they 
sustained  by  reason  of  the  violation  of  his 
contract.  The  court  in  the  case  above  cited 
quoted  from  the  case  of  U.  S.  v.  Linn,  15  Pet. 
200.  where  it  was  held  that  the  instrument 
on  which  the  suit  was  brought  was  a  writing 
not  sealed  by  either  the  principal  or  his  sure- 
ties, and  that,  although  It  was  not  a  bond,  it 
was  a  good  contract  between  the  parties. 

Another  case  which  is  exactly  parallel  with 
the  case  at  bar  is  Cockrill  v.  Davie  (Mont) 
35  Pac.  958.  There  it  was  held  that,  where 
the  liability  of  the  principal  in  a  bond  is  fixed 
by  contract,  or  by  operation  of  law,  his  fail- 
ure to  sign  the  bond  does  not  affect  the  lia- 
bility of  his  sureties  thereon.  This  case  in- 
volved the  liability  of  a  contractor,  who  gave 
bonds  for  the  faithful  performance  of  his 
contract.  There  the  court,  among  other 
things,  said:  '-Appellant  Insists  that  the  bond 
in  question  is  wholly  void,  because  Davie, 
named  therein  as  principal,  did  not  sign  it 
along  with  the  sureties.  But,  after  much 
consideration  of  this  subject  and  the  authori- 
ties, we  cannot  sustain  that  view.  The  same 
obligation  was  fixed  upon  Davie  by  another 
contract,  and  Rentier  and  Cornelius  (who 
were  the  sureties)  undertook  and  promised 
in  writing  to  answer  for  the  default  of  Davie 
In  respect  to  his  engagements  by  virtue  of 
that  contract,  which  the  sureties  described 
In  their  bond.  This  bond  was  a  collateral  in- 
graft ment  on  the  contract,  whereby  those 
sureties  took  upon  themselves  the  burden  of 
answering  for  any  default  which  Davie 
might  make  In  respect  to  his  obligation 
thereunder.  As  to  such  obligations,  where 
the  liability  of  the  principal  is  fixed  by  con- 
tract or  by  operation  of  law,  the  sureties  who 
guaranty  the  fulfillment  of  that  obligation 
cannot  avoid  their  obligation  because  the 
principal  did  not  sign  the  bond  with  them." 
In  this  case  the  same  obligation  was  im- 
posed upon  Long  by  his  direct  contract  with 
the  county  commissioners,  and  the  sureties 
In  this  case  undertook  and  promised  to  an- 
swer for  the  faithful  performance  on  his 
part  of  that  contract,  and  the  obligation  and 
liabilities  of  the  principal,  Long,  were  fixed 
by  the  contract  which  he  had  before  made 
with  the  county  commissioners.  It  would 
require  more  genius  than  Jlie  writer  of  this 
opinion  possesses  to  distinguish  this  case,  ei- 
ther in  fact  or  principle,  from  the  case  at 
bar. 

As  somewhat  bearing  on  this  proiK>8itiou, 
it  was  decided  by  this  court  in  Tingley  v. 


Boom  Co.,  5  Wash.  644,  32  Pac.  737,  and  33 
Pac.  1055,  that  a  contract  Is  signed,  within 
the  meaning  of  the  statute  of  frauds,  when 
the  name  of  the  party  to  be  charged  Is  writ- 
ten by  him  or  an  authorized  agent  anywhere 
in  the  contract  "It  Is  a  well-established 
rule  of  law,"  says  the  court,  "that  a  contract 
Is  signed,  within  the  meaning  of  the  statute, 
whether  the  name  of  the  party  to  be  charged 
appears  at  the  bottom,  top,  middle,  or  side  of 
the  paper;"  citing  authorities.  A  review  of 
the  whole  opinion  in  this  case  will  show  that 
the  principle  involved  there  Is  applicable 
here,  and  that  the  instrument  was  held  good 
because  It  was  ratified  by  the  parties  who 
signed  It,  and  by  the  parties  who  received 
it.  It  Is  true  that  the  court  proceeded 
to  state  that  under  the  statute  the  party 
who  raised  objection  to  the  validity  of  the 
contract  would  have  been  held  responsible 
anyway  for  a  portion  of  the  damages,  but  a 
portion,  it  will  be  seen,  depended  strictly  up- 
on the  contract.  And  In  the  case  at  bar  this 
bond  was  not  only  ratified  by  the  commis- 
sioners, but  It  was  ratified  and  acknowl- 
edged, and  its  force  and  efficacy  and  purpose 
especially  acknowledged,  two  years  after- 
wards, when  the  sureties  agreed  to  a  change 
of  the  contract  upon  which  the  bond  was 
based. 

Nor  do  we  think,  with  the  respondents, 
that  It  should  necessarily  appear  from  the 
complaint  that  the  sureties  were  aware  that 
the  principal  had  not  signed  the  bond  at  the 
time  of  Its  ratification.  Having  given  a  bond 
to  comply  with  the  provisions  of  the  statute, 
and  that  bond  having  been  delivered  by  their 
agent,  they  must  be  presumed  to  have  known 
Its  conditions.  It  Is  conceded  by  the  appel- 
lant that  if  this  bond  had  anything  on  Its 
face  to  challenge  the  attention  of  the  obli- 
gees, It  would  fall  within  the  rule  announced 
by  this  court  In  King  Co.  v.  Ferry,  5  Wash. 
53C,  32  Pac.  538,  but  it  Is  asserted  that  under 
the  rule  announced  there  the  scope  of  the 
agency  only  went  to  the  extent  of  the  deliv- 
ery of  the  bond  as  agreed  upon  between  the 
sureties  and  the  principal.  In  that  case.  In 
laying  down  the  rule  as  to  the  liability  of  the 
sureties,  which  was  a  discussion  really  with 
reference  to  Instruments  which  had  been 
changed  after  their  execution,  this  court 
said:  "Of  course,  if  there  is  anything  on 
the  face  of  the  bond  when  It  Is  delivered  to 
excite  the  suspicion  of  the  obligee  that  the 
bond  has  been  tampered  with,  or  sufficient 
to  put  a  prudent  person  on  his  guard,  he 
ought  to  be  held  bound  to  make  an  investi- 
gation before  accepting  the  bond.  But  to 
hold  the  obligee  responsible  where  the  bond 
is  good  on  its  face,  and  where  he  has  no  no- 
tice until  after  the  defalcation  has  occurred. 
Is,  In  our  judgment,  not  only  wrong'  In  prin- 
ciple, but  Is  also  opposed  to  the  great  weight 
of  authority."  It  seems  to  us  that  the  bond 
In  this  case  does  not  fall  within  the  role 
laid  down  by  the  court  In  that  case,  or  of  any 
of  the  cases  cited  by  the  court  therein.  Here 
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there  have  been  no  erasures  or  alterations  of 
this  bond,  which,  on  its  face,  would  tend  to 
put  the  obligees  on  their  guard.  It  is  true 
that  the  name  of  the  principal  appears  in 
the  body  of  the  bond,  and  does  not  appear 
among  the  signatures;  but  that  is  altogether 
a  different  kind  of  a  case  from  where  one 
signature  had  been  erased  and  another  in- 
serted in  such  a  way  that  it  was  easily  dis- 
cernible, or  when  a  blue  mark  had  been 
drawn  across  the  name  of  a  signer,  and  in- 
stances of  that  kind,  which  would'  by  casual 
observation  attract  the  attention  of  the  obli- 
gees. We  think,  even  considering  the  case 
from  a  standpoint  of  agency  alone,  that  the 
sureties  would  have  no  defense  to  this  bond. 
We  are  aware  that  on  the  main  proposition, 
viz.  the  validity  of  the  bond  where  the  prin- 
cipal has  not  signed,  there  is  conflict  of  au- 
thority, and  we  think  it  would  be  unprofita- 
ble to  go  Into  a  review  or  a  discussion  of  the 
cases  holding  such  bonds  illegal.  But  the 
cases  we  have  cited  appeal  to  our  judgment 
as  being  consistent,  and  based  upon  fairness 
and  right  reasoning,  and  therefore  we  are 
inclined  to  follow  them. 

We  do  not  think  there  is  any  merit  in  the 
contention  of  the  respondents  that  there  is  a 
misjoinder  of  parties  to  this  action.  As  was 
said  by  the  Montana  court  in  Gockrill  v. 
Davie,  supra,  the  bond  here  was  a  collateral 
ingraf  tment  upon  the  contract  which  respond- 
ent Long  had  already  given;  and  while  the 
evidence  which  would  tend  to  sustain  this 
case  against  Long  would  differ  from  that 
which  would  sustain  it  against  the  sureties, 
it  being  in  one  case  the  contract  and  in  the 
other  the  bond,  the  obligations  of  the  par- 
ties and  the  rights  of  the  plaintiff  are  iden- 
tical. Under  the  bond  and  the  contract  It 
is  the  primary  duty  of  the  defendants  to-  pay 
for  this  material.  The  bond  and  the  contract 
are  provided  by  statute  for  the  express  pur- 
pose of  securing  persons  who  furnish  ma- 
terial or  labor;  and  the  right  of  the  plaintiff 
in  this  case  is  the  same  as  to  all  the  defend- 
ants, and  the  testimony  can  be  as  logically 
and  consistently  brought  out  In  one  case  as 
in  two.  It  will  be  necessary,  of  course,  for 
the  plaintiff  (appellant  here)  to  establish  the 
fact  that  it  furnished  the  goods  to  Long,  the 
contractor,  and  under  what  terms  or  condi- 
tions or  contract  they  were  furnished.  After 
this  is  done,  all  that  is  necessary  to  effect 
the  sureties'  liability  is  to  prove  that  they 
signed  the  bond  which  the  law  provides  for 
the  enforcement  or  security  of  the  contract 
entered  into  by  the  contractor.  The  judg- 
ment will  therefore  be  reversed,  with  instruc- 
tions to  the  lower  court  to  overrule  the  de- 
murrers to  the  complaint 

SCOTT,  ANDERS,  and  GORDON,  JJ., 
concur. 

HOYT,  O.  J.  (dissenting).    I  am  unable  to 
agree  with  all  that  is  said  in  the  foregoing 
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opinion.  I  fully  Indorse  what  is  said  therein 
as  to  the  duty  of  courts  to  conform  their 
rulings  to  the  condition  of  things  existing 
at  the  time  the  decisions  are  made,  even  al- 
though such  rulings  conflict  in  some  degree 
with  the  weight  of  authority  upon  the  sub-, 
ject  I  also  fully  concur  in  what  is  said  about 
the  duty  of  courts  to  look  at  substance, 
rather  than  form,  in  'he  construction  of  con- 
tracts of  all  kinds,  including  those  of  sureties 
in  bonds  and  other  written  instruments.  But 
I  cannot  agree  with  what  is  said  as  to  the 
force  to  be  given  the  allegations  in  the  com- 
plaint to  the  effect  that  the  bond  in  question 
was  delivered  to  the  officers  of  the  county 
by  the  defendants.  All  that  could  reasonably 
be  Inferred  therefrom  is  that  the  instrument 
came  into  the  possession  of  the  county,  and 
that  defendants  had  knowledge  of  that  fact. 
It  should  not  be  inferred  from  such  allega- 
tions that  there  was  any  consent  on  the  part 
of  the  sureties  that  the  bond  should  be  de- 
livered before  It  had  been  made  complete  by 
the  signature  of  the  person  named  therein  as 
principal.  If  only  such  inference  can  be 
drawn  from  the  allegations  in  the  complaint, 
no  question  of  estoppel  as  against  the  sure- 
ties, or  waiver  by  them  of  the  right  to  have 
the  bond  signed  by  the  principal,  can  be  in- 
voked to  aid  In  determining  the  rights  of  the 
parties.  It  follows  that  tne  rignts  of  the 
sureties  must  be  adjudicated  In  the  light  of 
the  presumption  that  they  signed  the  instru- 
ment with  the  understanding  that  it  should 
be  signed  by  the  principal  before  it  should 
be  of  force  against  them;  and  also  of  the 
further  fact  that  there  was  no  privity  be- 
tween the  sureties  and  the  plaintiff  in  the 
action.  At  the  time  the  sureties  signed  the 
instrument,  the  plaintiff  was  an  entire  stran- 
ger to  the  transaction,  and  for  that  reason 
no  contract  relation  was  created  with  it  by 
such  signing.  It  follows  that  the  rights  of 
the  plaintiff  were  dependent  entirely  upon 
the  .statute,  and  It  can  maintain  no  action 
upon  the  instrument  unless  it  Is  such  as  the 
statute  required. 

Did  the  Instrument  In  question  so  conform 
to  the  requirements  of  the  statute  that  it 
should  be  held  to  be  the  bond  thereby  re- 
quired? Such  statute  provides  that  the  con- 
tractor should  execute  the  bond  with  two  or 
more  sureties,  and  it  would  seem  plain  that 
a  bond  executed  by  sureties  alone  would  not 
come  within  its  terms.  But,  even  if  a  bond 
executed  by  another  than  the  contractor  as 
principal,  with  sureties,  would  be  In  com- 
pliance with  the  statute,  it  does  not  follow 
that  an  Instrument  without  any  principal  at 
all  would  come  within  Its  provisions.  The 
distinctions  between  bonds  and  other  forms 
of  contracts  are  so  well  established  that  It 
Is  not  proper  for  courts  to  disregard  them  un- 
til authorized  so  to  do  by  proper  legislation. 
The  statute  requires  that  a  bond  should  be 
given.  It  follows  that  an  Instrument  which 
does  not  possess  the  substantial  features  of 
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a  bond  does  not  come  within  Its  provisions. 
One  of  such  essential  features  Is  a  principal. 
There  can  be  no  bond  without  a  principal 
to  be  bound  thereby.  The  Instrument  under 
consideration  was  executed  by  sureties  alone, 
■hence  it  lacked  one  of  the  essential  qualities 
of  a  bond.  It  follows  that,  even  though  the 
sureties  be  held  to  have  waived  the  want 
of  the  signature  of  the  principal,  the  instru- 
ment was  so  lacking  in  the  essentials  of  a 
bond  that  the  statute  could  not  be  invoked 
to  aid  in  the  assertion  of  rights  thereunder. 
But,  in  my  opinion,  no  such  waiver  was 
shown.  There  could  be  no  waiver  or  estoppel 
by  the  sureties  which  could  have  force  in 
favor  of  the  plaintiff,  unless  the  acts  or 
omissions  upon  which  such  waiver  or  estoppel 
was  founded  occurred  after  the  plaintiff  had 
furnished  the  material,  and  by  so  doing  put 
Itself  in  privity  with  the  parties  to  the  bond, 
if  one  had  been  given.  In  my  opinion,  the 
demurrer  was  also  rightfully  sustained  be- 
cause of  the  misjoinder  of  causes  of  action. 
Long,  one  of  the  defendants,  was  not  liable 
upon  the  bond.  If  he  was  liable  to  the 
plaintiff  at  all,  It  was  upon  a  contract  en- 
tered into  between  It  and  himself,  to  which 
the  other  defendants  were  strangers.  The 
right  of  action  as  against  him  could  only 
have  been  upon  the  contract  under  which 
the  materials  were  furnished,  and  it  is  clear 
that  the  other  defendants  were  strangers  to 
that  contract  The  claim  of  appellant  In  this 
regard  is  that  by  the  execution  of  the  Instru- 
ment In  question  the  sureties  became  parties 
to  the  contract  for  the  erection  of  the  build- 
ing. I  am  unable  to  see  any  reason  for  sus- 
taining this  claim.  If  the  county  itself  was 
attempting  to  enforce  rights  against  Long, 
there  might  be  some  reason  for  holding  that 
a  bond  given  by  him  and  sureties  for  the 
performance  of  the  contract  would  establish 
a  privity  as  between  the  sureties  and  the 
county  in  relation  thereto.  But,  In  my  opin- 
ion, the  claim  could  not  be  sustained  even 
in  an  action  of  that  kind;  much  less  can  it 
be  when  the  action  is  sought  to  be  maintained 
by  strangers  to  such  contract.  The  contract 
between  the  county  and  the  one  who  was 
to  erect  the  building  was  distinct  and  com- 
plete before  the  execution  of  the  instrument 
in  question.  With  such  contract  the  plain- 
tiff had  no  connection.  The  Instrument  In 
question  was  given  to  the  county  for  the  pur- 
poses contemplated  by  the  statute,  and,  If 
an  action  could  be  maintained  thereon  at 
all,  it  could  only  be  against  those  who  were 
parties  to  It  If  the  sureties  were  liable  at 
all,  they  were  liable  upon  tne  instrument 
which  they  signed.  The  defendant  Long, 
not  having  signed  such  instrument  could  not 
be  made  liable  thereon.  If  liable  to  plain- 
tiff at  all,  his  liability  arose  out  of  an  en- 
tirely different  contract.  Hence  the  contention 
of  the  defendants  that  two  causes  of  action 
had  been  improperly  joined  was  warranted 
by  the  facts.  In  my  opinion,  the  judgment 
should  be  affirmed. 


(11  Wash.  158) 

STATE  ex  rel.  SMITH  v.  FORREST.  Com- 
missioner. 

(Supreme  Court  of  Washington.  Feb.  14, 
1895.) 

Mandamus  to  Commjssioner  of  Pcblic  Lands— 
Pleading. 

On  application  for  mandamus  to  compel 
the  commissioner  of  public  lands  to  issue  a 
certificate  of  purchase  for  certain  tide  lands  to 
petitioner,  the  evidence  upon  which  the  refusal 
of  the  commissioner  to  issue  the  certificate  was 
based  must  appear  in  the  statement,  to  authorize 
an  interference  by  the  court 

Application  for  a  writ  of  mandamus,  upon 
the  petition  of  A.  J.  Smith,  against  W.  T. 
Forrest  commissioner  of  public  lands.  Pro- 
ceedings dismissed. 

Wickersham  &  Reid,  for  petitioner.  James 
A.  Haight  for  respondent. 

HOYT,  C.  J.  This  was  an  application  for 
a  writ  of  mandate  to  compel  the  commis- 
sioner of  public  lands  to  receiye  the  money 
of  the  relator,  and  issae  to  him  a  certificate 
of  purchase  for  certain  tide  lands  situated 
in  Mason  county-.  To  the  petition  a  demur- 
rer was  Interposed,  and,  after  hearing,  over- 
ruled. The  opinion  of  the  court  rendered 
upon  such  hearing,  will  be  found  in  8  Wash. 
610,  36  Pac.  686,  1120.  Upon  the  overruling 
of  such  demurrer,  the  alternative  writ 
prayed  for  was  issued,  and  a  return  and  an- 
swer thereto  filed  on  behalf  of  the  commis- 
sioner. When  this  answer  came  before  the 
court  for  consideration,  a  further  opinion 
was  rendered,  in  which  it  was  held  that  the 
facts  stated  in  the  answer  justified  the  ac- 
tion of  the  commissioner  in  refusing  to  issue 
the  certificate  of  purchase.  Petitioner  was 
given  the  right  to  put  in  a  reply  to  the  af- 
firmative matter  stated  in  the  answer,  and 
the  proceeding  was  continued  for  the  pur- 
pose of  allowing  him  so  to  do.  Such  re- 
ply having  been  put  in,  petitioner  now  moves 
the  court  to  set  the  case  down  for  hearing 
upon  the  questions  of  fact  raised  by  denials 
in  the  reply  to  certain  allegations  of  the  an- 
swer. Pending  this  motion  the  respondent 
moves  for  judgment  upon  the  pleadings,  dis- 
missing the  proceeding. 

If  we  assume  that  the  demurrer  to  the 
original  petition  was  rightly  overruled,  it 
would,  perhaps,  follow  that  the  questions  of 
fact  raised  by  the  reply  to  the  allegations 
of  the  answer  would  have  to  be  tried  before 
the  rights  of  the  parties  could  be  finally  de- 
termined. But  a  careful  reading  of  the  opin- 
ion rendered  at  the  time  the  return  to  the 
alternative  writ  was  before  the  court  satis- 
fies us  that  the  objections  now  urged  to  the 
sufficiency  of  the  petition  were  not  consid- 
ered by  the  court  at  the  time  the  demurrer 
was  overruled.  It  is  stated  therein  that  the 
questions  which  challenged  the  attention  of 
the  court  at  the  time  It  passed  upon  the  de- 
murrer related  to  the  board  of  tide-land 
commissioners,  and  its  right  to  control  the 
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action  of  the  commissioner  of  public  lands 
in  the  determination  of  questions  under  the ! 
statute  upon  which  petitioner  founded  his 
rights.  From  all  that  was  stated  therein,  It 
seems  clear  that  It  was  the  intention  of  the 
court  to  substantially  qualify  what  had  been 
said  in  passing  upon  the  demurrer  to  the 
petition.  It  is  true  that  nothing  was  said 
about  a  rehearing  of  the  questions  presented 
by  the  demurrer,  but  it  was  probably  be- 
cause it  was  thought  that  such  questions 
could  be  as  well  determined  upon  the  Issues 
made  by  the  reply  to  the  answer.  The  law 
relating  to  applications  of  this  kind  was  cor- 
rectly stated  In  such  opinion  as  follows: 
"The  law  has  Intrusted  the  commissioner 
with  the  duty  and  power  of  determining  the 
facts  in  each  application  presented  to  him, 
and  directed  him,  upon  the  proof  of  these 
facts,  to  proceed  in  a  certain  way.  With  the 
determination  of  the  facts  the  courts  will 
not  interfere,  but,  should  he  make  an  erro- 
neous application  of  the  law  to  the  facts,  it . 
will  then  be  time  enough  for  judicial  inter- 
ference." Under  this  construction  of  the 
law,  and  of  the  duties  of  the  commissioner 
thereunder,  there  Is  no  allegation  In  the 
pleadings  of  any  such  action  on  his  part  as 
will  warrant  the  interference  of  this  court 
Nor  does  it  appear  that  the  Commissioner 
has  refused  to  proceed  in  the  determination 
of  questions  of  fact  relating  to  the  applica- 
tion. Interpreting  the  allegations  of  the  pe- 
tition and  of.  the  reply  together,  it  only 
appears  therefrom  that  the  commissioner  re- 
fuses to  accept  payment,  for  the  lands  and 
issue  a  certificate  of  purchase  therefor.  It 
is  not  made  to  appear  therefrom  that  he  has 
determined  the  facts  in  accordance  with  the 
contention  of  the  petitioner,  and,  upon  the 
facts  so  found,  so  construed  the  law  as  to 
deprive  the  petitioner  of  his  rights.  It  does 
not  appear  that  the  commissioner  has  ever 
decided  any  fact,  nor  does  it  appear  that  he 
has  refused,  upon  a  proper  application,  to 
proceed  with  the  investigation  thereof.  All 
that  satisfactorily  appears  is  that  petitioner 
made  an  application,  which  he  claims  to 
have  been  in  due  form,  and  that  upon  such 
application  the  commissioner  refused  to  is- 
sue a  certificate  of  purchase.  Under  the 
rule  of  law  above  stated,  It  would  seem  that 
there  could  be  no  relief  for  an  applicant  on 
account  of  any  error  by  the  commissioner 
in  the  determination  of  questions  of  fact  pre- 
sented for  his  decision.  But  it  is  not  neces- 
sary to  go  that  far  in  order  to  sustain  the 
action  of  the  commissioner  in  the  case  at 
bar.  If  this  court,  under  any  circumstan- 
ces, could  re-examine  the  questions  of  fact 
decided  by  the  commissioner,  it  would  only 
be  upon  a  record  which  contained  a  full 
statement  of  the  evidence  upon  which  his 
decision  was  founded.  The  evidence  upon 
which  the  commissioner  decided  the  facts  In 
the  case  at  bar,  if  he  ever  did  decide  them, 
has  not  been  brought  before  us.  Hence,  we 
could  not  review  his  findings  of  fact,  even 


If,  In  a  proper  case,  we  would  have  jurisdic- 
tion so  to  do.  Under  the  above-stated  rule 
of  law,  the  petition  stated  no  facts  which 
would  authorize  an  interference  by  this 
court  with  the  action  of  the  commissioner. 
It  follows  that  the  alternative  writ  must  be 
discharged,  and  the  proceedings  dismissed. 

SCOTT,  ANDERS,  and  GORDON,  JJ.,  con- 
cur. 

DUNBAR,  J.,  dissents. 


(11  Wash.  204) 

CAMPBELL  et  al.  v.  STERLING  MANUF'G 
CO.  et  al.  (TUCK  et  al.,  Interveners). 
(Supreme  Court  of  Washington'.   Feb.  14, 
1895.) 
Logging  Liens. 

1.  Laws  1893,  c.  132,  8  2,  giving  a  lien  to 
every  person  laboring  on  or  assisting  in  manu- 
facturing timber  into  shingles,  while  the  same 
remain  at  the  mill,  or  in  the  control  of  the 
manufacturer,  allows  a  lien  on  shingles  made 
from  shingle  bolts  on  which  the  work  for  which 
the  lien  is  claimed  was  performed,  while  the 
shingles  are  under  the  control  of  the  manufac- 
turer. 

2.  Laws  1893,  c.  132,  §  1,  giving  a  lien  to 
every  person  laboring  on  or  assisting  in  obtain- 
ing logs,  does  not  give  a  lien  to  one  who  em- 
ploys men  to  do  the  work  for  which  the  lien  is 
claimed,  but  does  not  directly  labor  himself. 

Appeal  from  superior  court,  Skagit  county; 
Henry  McBrlde,  Judge. 

Action  by  O.  J.  Campbell  and  others 
against  the  Sterling  Manufacturing  Com- 
pany and  others  to  foreclose  a  mechanic's 
lien.  H.  E.  Tuck  and  others  Intervened. 
From  a  judgment  In  favor  of  all  the  Inter- 
veners, except  himself,  Intervener  Tuck  and 
Campbell  appeal.  Affirmed. 

Million  &  Houser,  for  appellants.  C.  C. 
Bitting,  for  respondents. 

DUNBAR,  J.  The  Sterling  Manufactur- 
ing Company,  one  of  the  defendants,  was  en- 
gaged in  the  manufacture  of  shingles  during 
the  year  1894  In  Skagit  county;  and  the 
plaintiffs,  O.  J.  Campbell  et  al.,  worked  In 
the  mill,  and  assisted  In  the  manufacture  of 
shingles.  The  latter  afterwards  filed  their 
liens,  and  began  this  action  to  foreclose.  De- 
fendants not  appearing,  their  default  was 
entered,  and  plaintiffs  had  judgment  estab- 
lishing their  Hens.  The  Interveners,  who 
are  the  respondents  here,  together  with  H. 
E.  Tuck,  intervener  and  appellant,  asked 
and  obtained  leave  of  the  court  to  intervene; 
and  in  due  course  of  time  their  rights  were 
tried  by  the  court,  and,  with  the  exception 
of  appellant  Tuck,  their  liens  were  sustain- 
ed. All  the  Interveners,  save  Tuck,  worked 
under  a  contract  with  the  company  whereby 
they  were  to  cut  shingle  bolts  at  $1.10  per 
cord,  which  bolts  were  used  In  the  manu- 
facture of  the  shingles  on  which  the  plain- 
tiffs claimed  their  Hens.  The  shingles  were 
sold,  and  the  money  held  by  a  trustee  for 
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the  benefit  of  all  parties  interested.  The 
plaintiffs,  Campbell  and  others,  contend  that 
the  court  erred  in  allowing  the  liens  of  the 
interveners,  and  that  the  court  should  be 
sustained  in  denying  the  lien  to  intervener 
Tuck. 

We  do  not  think  the  court  erred  in  sustain- 
ing the  Hens  of  the  interveners.  The  stat- 
ute (section  2  of  chapter  132  of  the  Laws  of 
1893)  provides  that  "every  person  perform- 
ing work  or  labor,  or  assisting  in  manu- 
facturing saw  logs  and  other  timber  Into 
lumber  and  shingles,  has  a  lien  upon  such 
lumber  while  the  same  remains  at  the  mill 
where  it  was  manufactured,  or  in  the  pos- 
session or  under  the  control  of  the  manu- 
facturer," etc.  We  think  It  is  too  narrow  a 
construction  of  this  act  to  hold  that  the  lien 
should  have  been  filed  against  the  shingle 
bolts.  Instead  of  against  the  manufactured 
article,  as  long  as  the  shingles  were  under 
the  control  of  the  manufacturer.  It  was  evi- 
dently the  Intention  of  the  legislature  to  pro- 
vide a  more  adequate  and  general  remedy 
for  the  persons  performing  labor  upon  tim- 
ber of  tills  kind,  and  that  necessity  was  no 
doubt  tniggested  to  the  legislature  by  the 
construction  which  this  court  placed  upon 
the  former  law  in  the  case  of  Dexter,  Hor- 
ton  &  Co.  v.  Sparkman,  2  Wash.  St  165,  25 
Pac.  1070.  We  think  there  can  be  no  doubt 
that  the  court  properly  construed  the  law,  In 
allowing  the  liens  upon  the  shingles  In  this 
case. 

It  is  urged,  however,  by  the  brief  of  re- 
spondent interveners,  that  the  court  erred  in 
not  allowing  the  lien  of  Intervener  Tuck; 
but  in  this  we  think,  also,  the  court  properly 
construed  the  lien  laws.  Section  1,  as  well 
as  section  2,  of  the  act  above  mentioned,  pro- 
vides that  "every  person  performing  labor 
upon,  or  who  shall  assist  in  obtaining,"  etc., 
shall  be  entitled  to  a  Hen.  But  we  do  not 
think  that  this  goes  so  far  as  to  make  pro- 
vision for  a  Hen  for  a  person  who  does  not 
directly  or  Indirectly  perform  labor  upon 
such  timber  or  logs.  Evidently,  Tuck,  in 
this  instance,  having  employed  men  to  do 
this  particular  work,  did  not  directly  per- 
form the  labor  himself,  and  we  think  the  ob- 
ject of  the  law  was  to  give  a  lien  to  the  men 
who  directly  performed  the  labor.  It  is 
true,  the  statute  says  that  he  who  assists  in 
manufacturing  saw  logs  and  other  timber  in- 
to lumber  and  shingles  has  a  Hen,  etc.;  but 
we  do  not  think  that  intervener  Tuck  as- 
sisted, within  the  meaning  of  the  word  as 
used  in  tbe  law.  One  who  worked  upon  a 
logging  road;  one  who  greased  the  skids,  or 
did  such  secondary— or,  rather,  indirect- 
Work  as  this,— could  be  Included  under  the 
expression  "assisting  in,"  or  "who  shall  as- 
sist"; and  it  was  probably  to  meet  the  re- 
quirements of  such  employes  as  these  that 
these  words  were  added  to  the  phrase,  "ev- 
ery person  performing  labor  upon,"  In  both 
sections  1  and  2  of  the  act  above  referred  to. 
We  think  no  error  was  committed  by  the 


court  in  any  respect  The  judgment  v 
therefore  be  affirmed. 

HOTT,  C.  J.,  and  GORDON  and'ANDEl 
JJ.,  concur. 


(11  Wash. 

PETERMAN  v.  MILWAUKEE  BREWI 
CO.  et  aL 

(Supreme  Court  of  Washington.   Feb.  1' 
1805.) 

Mechanic's  Libn  Claim— Idbktitt. 

1.  A  mechanic's  lien  is  not  invalidated 
Jhe  fact  that  a  door  that  was  not  furnis 
was  included  in  the  claim,  where  it  was  ins 
ed  through  the  mistaken  judgment  of  the  cli 
ant  as  to  his  rights,  another  door  than  1 
which  he  contracted  to  furnish  having  b 
used. 

2.  A  lien  claim  for  material  furnished  f< 
"one-scory  refrigerating  machine  building 
boiler  house"  is  not  at  variance  with  proof  1 
there  were  two  buildings  on  the  ground,  wl 
it  is  shown  that  they  were  so  substantially  « 
nected  as  to  make  but  one  building,  and  1 
there  could  be  no  mistake  as  to  the  identity 
the  structure. 

Appeal  from  superior  court  Pierce  com 
W.  H.  Prltchard,  Judge. 

Action  by  Theodore  F.  Peterman  agat 
the  Milwaukee  Brewing  Company,  8.  A.  I 
stow,  and  others.  There  was  a  judgm 
foreclosing  a  mechanic's  Hen,  and  a  perse 
judgment  against  defendant  Barstow.  Fi 
the  judgment  against  him,  Barstow  appe 
Affirmed. 

John  A.  Shackleford,  for  appellant  Fei 
Bryan  and  D.  F.  Murry,  for  respondent 
terman. 

DUNBAR,  J.  This  was  an  action  for 
foreclosure  of  a  mechanic's  lien  for  nu 
rials  used  in  the  construction  and  com 
tion  of  a  one-story  refrigerating  mach 
building  and  boiler  house.  The  defend 
Barstow  is  the  contractor,  and  the  MUw 
kee  Brewing  Company,  the  appellant  is 
owner  of  the  property.  Peterman,  the 
spondent  is  the  lien  claimant.  A  decree  i 
entered  enforcing  the  Hen  upon  the  lots  O] 
which  the  buUding  stood,  for  the  value 
the  materials  furnished,  and  a  personal  jv 
ment  was  given  against  the  contractor,  I 
stow. 

The  contention  of  the  appellant  is  that 
lien  notice  does  not  correctly  state  the  amo 
of  plaintiffs  demand,  that  the  evidence  sh< 
that  the  excess  stated  was  not  by  mistake 
inadvertence,  that  the  overstatement  was 
tentional  and  fraudulent,  and  that  by  rea 
of  said  fraud  the  whole  Hen  is  Invalid.  1 
contention  is  based  upon  the  fact  thai 
door  valued  at  three  dollars  was  incorpora 
in  the  Hen  claim,  which,  it  eventuated  In 
testimony,  was  not  used  in  the  building, 
furnished  by  the  Hen  claimant  The  law 
well  established  that,  if  there  is  an  attei 
to  perpetrate  a  fraud  in  the  filing  of  a  1 
claim,  it  will  invalidate  the  Hen;  but  we 
not  satisfied,  from  the  whole  record  in  t 
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ease,  that  such  an  attempt  was  made  by  the 
respondent  It  is  true  the  door  above  men. 
tioned  was  not  furnished,  and  was  probably 
not  an  item  which  should  have  been  properly 
included  in  the  lien  statement;  but  the  tes- 
timony shows  to  our  minds  that  it  was  only 
a  mistake  in  judgment  on  the  part  of  the 
respondent  as  to  what  his  legal  rights  were, 
and,  at  most,  that  he  was  in  doubt  as  to  the 
legal  standing  of  this  item.  It  appears  that 
the  door  was  included  in  the  material  which 
the  claimant  was,  under  the  written  contract 
with  the  contractor,  to  furnish  for  the  build- 
ing, but  that  before  it  was  furnished  the 
contractor  had  seen  a  door  somewhere  else 
that  he  thought  would  just  suit  the  place 
which  this  door  was  to  occupy,  and  had  asked 
the  respondent  to  allow  him  to  obtain  this 
door  elsewhere,  vis.  from  Paulson's  furnish- 
ing house.  The  door  furnished  from  Paul- 
son's was  substituted  for  the  one  to  be  fur- 
nished by  the  respondent,  and  went  into  the 
building,  and  the  owner  of  the  building  re- 
ceived the  benefit  of  it  without  any  expense 
or  extra  charge  to  him,  and  he  was  in  no  way 
damaged  by  the  fact  that  one  particular  door 
was  substituted  for  another.  The  respondent 
having  made  a  contract  for  the  furnishing  of 
the  door,  it  was  natural  for  him  to  conclude 
that  it  was  a  furnishing  of  the  door  by  him, 
even  though  he  obtained  the  same  elsewhera 
But,  if  it  were  not,  we  are  satisfied  there 
was  no  intention  to  perpetrate  a  fraud  upon 
the  appellant;  and  that  was  the  view  taken 
by  the  judge  who  tried  the  case,  who  saw 
the  witness  upon  the  stand,  his  manner  of 
testifying,  etc.,  and  who  simply  concluded 
from  all  the  facts  in  the  case  that  justice 
would  be  best  subserved  by  deducting  the 
value  of  the  door,  viz.  three  dollars,  from  the 
claimant's  bill,  and  giving  judgment  for  the 
balance.  Even  by  this  ruling  the  appellant 
is  relieved  from  paying  the  value  of  the  door, 
when  it  received  the  benefit  of  it,  or  of  one 
substituted  for  it,  and  is  to  that  extent  a 
gainer  by  the  transaction  which  it  is  object- 
ing to.  Under  the  circumstances,  we  think 
we  would  not  be  justified  in  declaring  this 
lien  1  valid  for  this  mistake. 

As  to  the  second  proposition,  that  the  lien 
claim  is  for  materials  used  in  the  construc- 
tion and  completion  of  a  one-story  refrigerat- 
ing machine  building  and  boiler  house,  and 
that  the  proofs  show  there  were  two  build- 
ings, instead  of  one,  we  have  to  say  that  in 
our  judgment  the  proofs  show  that  the  build- 
ings were  substantially  one;  that,  while 
there  was  an  old  boiler  house  on  the  grounds, 
it  was  overhauled,  and  rebuilt  substantially, 
and  substantially  connected  with  the  refrig- 
erating machine  building.  So  that,  in  this 
respect,  we  think  there  was  no  chance  for 
any  mistake  as  to  the  identity  of  the  struc- 
tures in  the  lien  notice  or  the  complaint  This 
also  answers  the  third  proposition  raised  by 
appellant 

The  fourth  contention,  that  the  burden  was 
upon  the  plaintiff  to  show  that  the  structure 


described  was  upon  the  lots  described,  and 
to  show  that  all  such  lots  were  necessary  for 
the  convenient  use  and  occupation  of  the 
structure,  we  think,  is  fully  answered  by  the 
testimony  in  the  case. 

The  fifth  and  sixth  assignments  of  errors 
we  think  equally  without  foundation.  The 
judgment  will  therefore,  in  all  things,  be  af- 
firmed. 

HOYT,  a  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur.  . 


(11  Wash.  193) 

KLINE  et  al.  v.  CITY  OP  TACOMA  et  aL 
(Supreme  Court  of  Washington.  Feb.  14, 
1805.) 

Street  Assessments— Validity— Collateral 
Attack. 

1.  Under  the  charter  of  the  city  of  Tacoma, 
providing  that  before  the  making  of  a  street  im- 
provement the  cost  of  which  is  to  be  assessed 
against  the  property  benefited,  the  council  shall 
pass  a  resolution  "ordering"  the  work  to  be 
done,  an  assessment  based  on  a  resolution  de- 
claring it  to  be  the  'intention"  of  the  council 
to  improve  the  street  is  void.  Hoyt  C.  J.,  dis- 
senting. 

2.  Where  an  assessment  against  property 
benefited  by  a  street  improvement  is  void  for 
failure  to  comply  with  the  statutory  require- 
ments, the  .property  owner  may  sue  to  set  it 
aside,  though  this  involve  a  collateral  attack  on 
the  assessment  proceedings. 

Appeal  from  superior  court,  Pierce  coun- 
ty; John  C.  Stallcup,  Judge. 

Action  by  Nerman  Kline,  trustee,  and  oth- 
ers, against  the  city  of  Tacoma  and  others, 
to  set  aside  an  assessment  levied  for  im- 
provements. From  the  .  judgment  dismiss- 
ing the  action,  plaintiffs  appeal.  Reversed. 

Tillotson&Milligan,  for  appellants.  James 
Wickersham  and  Stacy  W.  Gibbs,  for  re- 
spondents. 

DUNBAR,  J.  This  action,  it  seems  to  us, 
falls  squarely  within  the  decision  announ- 
ced by  this  court  in  Buckley  v.  City  of  Ta- 
coma, 9  Wash.  253,  37  Pac.  441.  It  was  con- 
ceded by  one  of  the  attorneys  for  respond- 
ents that  the  case  in  its  general  features 
could  not  be  distinguished  from  that  case. 
It  was  contended,  however,  by  respondents' 
other  attorney,  that  there  were  some  dis- 
tinguishing features,  but  we  are  entirely 
unable  to  discover  them.  The  main  propo- 
sition decided  in  the  Buckley  Case  was  that 
the  improvement  had  not  been  ordered  by 
resolution,  as  required  by  the  charter.  In 
the  case  at  bar  the  resolution  for  the  im- 
provement Is  identical  with  that  in  the  for- 
mer case.  It  is  argued  by  counsel  for  re- 
spondents that  it  was  sufficient  that  the  res- 
olution declared  the  intention  of  the  coun- 
cil to  improve  these  streets,  but  in  the 
Buckley  Case  this  court  said:  "But  perhaps 
the  greatest  defect  of  this  resolution  is  that, 
while  it  declares  the  intention  of  the  coun- 
cil to  Improve  N  street,  it  does  not  order 
anything,  and  furnishes  no  basis  for  any 
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action  on  the  part  of  the  engineer  and  board 
of  public  works."  It  la  contended  earnest- 
ly by  the  respondents  that  this  action  can- 
not be  maintained,  because  it  is  a  collateral 
proceeding  instead  of  a  direct  one.  The 
case  of  Buckley  v.  City  of  Tacoma  was  also 
a  collateral  attack,  if,  indeed,  the  present 
case  is  a  collateral  instead  of  a  direct  at- 
tack. But  conceding,  for  the  purposes  of 
this  case,  though  a  doubtful  proposition, 
considering  the  fact  that  the  law  makes 
no  provision  for  an,  appeal  from  such  or- 
ders, that  this  Is  a  collateral  proceeding,  the 
point  raised  by  the  respondents  is  not  well 
taken;  for  even  collateral  attacks  will  be 
entertained  where  the  judgment  or  action 
is  absolutely  void.  It  was  held  by  this 
court  in  the  case  above  cited  that  the  action 
of  the  corporation  was  void.  After  men- 
tioning the  authority  which  was  granted  to 
the  corporation  to  improve  the  streets,  and 
asserting  that  under  the  facts  shown  in  that 
case  the  corporation  had  exceeded  its  au- 
thority, this  court  said:  "It  is  unnecessary 
to  cite  authorities  on  these  points.  The  'A 
B  C*  of  the  laws  of  municipal  corporations, 
that  the  power  to  levy  special  assessments 
Is  to  be  construed  strictly,  that  the  mode 
prescribed  is  the  measure  of  power,  and 
that  material  requirements  must  be  com- 
plied with  before  there  is  any  liability,  is 
all  that  need  be  quoted.  Spokane  Falls  v. 
Browne,  3  Wash.  St  84,  27  Pac.  1077.  An  as- 
sessment made  contrary  to  these  principles 
is  void,  and  an  Injunction  lies  to  restrain 
Its  collection."— citing  DM.  Mun.  Corp.  803; 
High,  Inj.  539.  We  also  held  there  that  the 
objections  raised  by  the  appellant  went  to 
the  jurisdiction  of  the  city  to  make  the  im- 
provements at  all  at  the  expense  of  abutting 
property,  by  reason  of  a  complete  failure 
to  carry  out  the  plain  conditions  of  the  char- 
ter, which  were  conditions  precedent  to  the 
exercise  of  the  power.  Long  and  learned 
briefs  have  been  filed  by  the  attorneys  for 
respondents  in  support  of  their  contentions, 
but,  as  this  court  went  Into  many  of  the 
questions  discussed  there  at  some  length, 
In  the  case  mentioned  above,  and  decided 
it  adversely  to  the  respondents'  contention, 
we  do  not  feel  called  upon  now  to  again 
enter  upon  a  discussion  of  those  questions. 
So  far  as  the  question  of  waiver  is  concern- 
ed, we  think  the  many  cases  cited  by  re- 
spondents on  that  proposition  are  not  ap- 
plicable to  the  facts  shown  In  the  case  at 
bar.  The  judgment  will  therefore  be  re- 
versed. 

SCOTT,  ANDERS,  and  GORDON,  JJ., 
concur. 

HOYT.  C.  J.  (dissenting).  I  did  not  con- 
cur in  the  opinion  rendered  in  the  case  of 
Buckley  v.  City  of  Tacoma,  upon  which  the 
foregoing  opinion  is  founded,  though  my 
dissent  does  not  appear  in  the  record.  At 
this  late  day  •  it  would  be  of  little  use  to 


state  at  any  great  length  the  reasons  wb 
led  me  to  differ  from  my  associates  In 
construction  of  the  law  applied  to  that  f 
kindred  cases.  I,  however,  desire  to  st 
generally  the  reason  which  lies  at  the  ba 
of  the  difference  between  us.  It  grows 
of  the  fact  that  to  my  mind  such  decisi 
do  not  sufficiently  distinguish  between 
right  of  the  property  owner  to  escape  p 
ment  of  taxes  after  the  work  for  which  U 
were  levied  has  been  completed,  and 
right.  In  a  proper  proceeding,  to  prev 
the  work  being  done.  In  the  one  case, 
rights  are  not  asserted  hi  due  season; 
the  other,  they  are.  Enough  appeared  ft 
the  record  in  this  and  the  other  cases 
show  it  was  the  Intention  of  the  comn 
council  to  direct  the  work  to  be  done  at 
expense  of  the  adjoining  property  owners, 
accordance  with  the  provisions  of  the  chsj 
of  the  city.  It  also  appeared  that  notice  t 
the  city  was  about  to  proceed  In  the  prose 
tlon  of  the  work  was  given  the  publicity 
quired  by  the  charter.  This  being  so, 
must  be  presumed  that  if  the  property  <r 
er  would  have  seen  a  notice  In  the  pro 
form,  founded  upon  proper  orders  of 
common  council,  and  thus  been  given 
opportunity  to  appear  and  object  to 
proceedings,  he  would  have  seen  the  p 
Ucation  founded  upon  the  defective  procc 
ings,  and  would  have  had  the  same  not 
In  fact,  of  what  was  being  done  that 
would  have  had  if  the  publication  had  b 
in  pursuance  of  regular  proceedings,  and 
due  form.  For  this  reason  It  should  be  h 
that  the  publication  of  the  notice,  althm 
such  notice  was  defective,  as  well  fulfil 
the  purpose  of  the  charter— which  was 
give  the  property  owner  an  opportunity 
be  heard— as  would  one  in  proper  foi 
And  since  a  proper  notice,  published  as 
quired,  would  be  presumed  to  have  co 
to  the  knowledge  of  the  property  owr 
there  is  the  same  reason  to  presume  t 
the  defective  notice  came  to  his  knowlec 
Hence,  In  the  adjudication  of  his  rights 
must  be  presumed  that  he  had  actual  kno 
edge  of  the  publication  of  the  notice.  T 
being  so,  he  had  the  same  opportunity 
object  to  the  proceedings  before  the  w< 
was  done,  as  after  its  completion.  An 
tack  upon  the  proceedings,  before  the  w> 
was  commenced,  would  correspond  to  a 
rect  attack  upon  a  judgment  of  a  cot 
an  attack  after  Its  completion,  to  a  » 
lateral  attack  upon  such  judgment  P 
He  policy  requires  that  every  property  h< 
er  who  has  had  an  opportunity  to  mi 
a  direct  attack  should  be  precluded  fr 
making  a  collateral  one,  at  least  until 
has  shown,  not  only  that  the  proceedii 
were  defective,  but  also  that  he  has  safi 
ed  injury  by  reason  thereof.  It  is  mi 
festly  unfair  that  the  property  owner,  h 
lng  knowledge  of  the  fact  that  the  city 
about  to  improve  a  street  in  front  of 
property,  should  remain  quiet  until  al 


Digitized  by 


Wash.) 


HELFRICH 


t>.  MEYER. 


453 


such  Improvement  has  been  made,  and  his 
property  thereby  benefited,  and  then  escape 
the  payment  of  his  proportion  of  the  cost 
of  such  improvement  by  reason  of  some 
defect  in  the  proceedings  of  which  he  might 
have  availed  himself  to  prevent  the  work 
being  done.  To  countenance  such  a  course 
is,  in  effect,  to  allow  one  property  owner  to 
derive  a  benefit  from  a  mistake  of  the  of- 
ficers of  the  city  of  which  he  had  full  knowl- 
edge, at  the  expense  of  other  property  own- 
ers, who  had  no  knowledge  of  such  de- 
fect. 

I  have  not  overlooked  the  argument  of 
the  majority  of  the  court  growing  out  of 
the  distinction  sought  to  be  made  between 
mere  irregularities  in  the  proceedings  re- 
lating to  the  improvement  and  want  of  juris- 
diction to  proceed  therein,  and  I  mast  con- 
cede that  such  argument  is  planted  upon 
decisions  of  courts  entitled  to  much  credit 
It,  however,  seems  to  me  that  such  courts 
have  taken  too  narrow  a  view  of  the  sub- 
ject It  Is  a  matter  of  almost  universal 
experience  that  the  proceedings  of  city  of- 
ficials in  matters  of  this  kind  are  seldom 
such  as  to  give  jurisdiction  if  the  technical 
rule  enforced  by  such  courts  is  given  force. 
It  follows  that  either  a  more  liberal  rule 
must  be  invoked,  or  designing  property  own- 
ers will  escape  their  just  share  of  the  ex- 
penses incident  to  the  proper  improvement 
of  the  streets  of  the  city.  I  think  the  rule 
should  be  that  where  the  common  council 
is  clothed  with  authority  by  law  to  proceed 
in  the  matter,  and  it  does  proceed,  it  should 
be  presumed  to  have  proceeded  regularly; 
and,  where  it  appears  that  such  notice  has 
been  given  as  would  bring  the  property 
owner  into  the  proceeding  if  it  had  been 
regularly  instituted,  he  should  be  held  to 
have  consented  that  the  improvement 
should  be  made,  notwithstanding  the  de- 
fects in  the  proceeding,  unless  he  appears 
and  makes  objections,  or  can  show  that  the 
burden  upon  his  property  has  been  increas- 
ed by  reason  of  vthe  wrongful  action  of  the 
Officers  of  the  city.  It  is  only  necessary  to 
hold  that  a  notice  founded  upon  defective 
proceedings,  or  defective  in  form,  but  which 
the  court  can  see  was  of  the  same  value  to 
the  property  owner  as  the  one  required  by 
law,  shall  have  the  same  effect  upon  his 
rights:  and  to  that  extent  courts  should 
be  willing  to  go,  rather  than  see.  such  in- 
justice done  as  is  every  day  brought  about 
by  a  contrary  holding.  In  my  opinion,  the 
judgment  should  be  affirmed. 


(u  wash.  m> 

HELFRICH  v.  MEYER  et  al. 
(Supreme  Court  of  Washington.   Feb.  14, 
1895.) 

Attachment  Bond  —  Measure  or  Recovery  — 
Punitive  Damages — Evidence  or  Malice. 
1.  Under  2  Code,  §  293,  providine  that  at- 
tachment bonds  shall  be  conditioned  that  plain- 


tiff will  pay  all  costs  that  may  be  adjudged  to 
defendant,  and  all  damages  he  may  sustain  by 
"reason  of  the  attachment,"  only  the  attach- 
ment costs  can  be  recovered  in  a  suit  on  the 
bond,  and  not  the  entire  costs  of  the  original 
suit 

2.  In  an  action  on  an  attachment  bond,  in 
the  absence  of  proof  of  actual  damages,  exem- 
plary damages  cannot  be  recovered,  though  the 
writ  was  maliciously  sued  out. 

•3.  The  fact  that  judgment  was  rendered  for 
defendant  in  a  suit  in  which  an  attachment  was 
issued  does  not  show  that  the  writ  was  mali- 
ciously sued  out 

Appeal  from  superior  court,  Pierce  coun- 
ty; John  C.  Stallcup,  Judge. 

Action  by  George  S.  Helfrlch  against  J.  D. 
Meyer  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed. 

Sharps tein  &  Blattner,  for  appellants. 
John  P.  Judson,  for  respondent 

SCOTT,  J.  This  was  an  action  for  the  re- 
covery of  damages  on  an  attachment  bond. 
Plaintiff  obtained  judgment  and  defendants 
appealed.  J.  D.  Meyer  &  Co.  commenced  an 
action  against  F.  W.  Walker  and  respondent 
as  copartners,  to  recover  the  sum  of  $219.50. 
On  the  day  previous  an  action  had  been 
brought  against  the  same  parties  by  Esberg, 
Bachman  &  Co.,  and  in  that  action  a  writ 
of  attachment  was  issued,  which  was  levied 
upon  certain  real  estate  and  a  large  quantity 
of  cigars  belonging,  to  respondent.  The  bond 
upon  which  this  action  was  instituted  was 
executed  in  the  suit  brought  by  Meyer  & 
Co.,  and  a  writ,  of  attachment  was  Issued 
therein  to  the  sheriff.  The  case  brought  by 
Esberg,  Bachman  &  Co.  was  subsequently 
settled,  and  the  real  estate  and  a  portion  of 
the  cigars  were  released.  The  remainder  of 
the  cigars  was  retained  by  the  sheriff  upon 
the  writ  issued  in  favor  of  J.  D.  Meyer  & 
Co.  No  effort  was  made  to  dissolve  the  at- 
tachment upon  motion,  and  upon  trial  of  the 
cause  a  judgment  was  rendered  for  the  de- 
fendants. 

It  is  contended  that  there  is  no  evidence 
to'  sustain  a  recovery  on  the  bond.  The 
judgment :  in  the  original  -action  was  intro- 
duced in  evidence,  but  this  simply  shows  a 
judgment  in  favor  of  the  defendants  on  the 
cause  of  action  and  for  a  certain  amount  of 
costs.  The  costs  of  the  original  action  'can- 
not be  recovered  in  an  action  upon  the  at- 
tachment bond.  We  so  held  in  Crockery  Co. 
v.  Haley,  6  Wash.  302,  33  Pac.  650.  The 
language  of  section  293  (volume  2)  of  the 
Code,  providing  that  the  bond  shall  -be  condi- 
tioned that  the  plaintiff  will  pay  all  costs 
that  may  be  adjudged  to  the  defendant,  and 
all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  relates  only  to  the  attach- 
ment costs.  The  original  action  might  have 
been  prosecuted  without  the  Issuance  of  an 
attachment  and,  so  far  as  the  question  of 
costs  is  concerned,  should  be  regarded  as  a 
separate  or  independent  proceeding.  There 
was  no  proof  in  the  case  of  any  actual  dam- 
ages whatever.   It  appeared  from  the  testi- 
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mony  that  the  plaintiff  had  continued  to 
conduct  his  business,  and  there  was  no  proof 
that  he  had  been  deprived  of  making  any 
•ales  by  reason  of  the  cigars  having  been 
detained  under  this  writ  as  aforesaid,  nor 
that  he  would  have  sold  the  same  had  they 
remained  In  his  possession,  nor  that  they 
had  deteriorated  in  value  while  In  the  hands 
of  the  sheriff;  and  the  court  below  Instruct- 
ed the  jury,  that  under  the  pleadings  and 
proofs  the  plaintiff  could  not  recover  dam- 
ages for  the  detention  of  the  property. 

It  is  contended  that  no  exemplary  dam- 
ages can  be  recovered  upon  an  attachment 
maliciously  sued  out,  where  no  actual  dam- 
age is  proven;  and  also  that  there  was  no 
evidence  of  malice  in  the  case.  We  think 
both  of  these  contentions  must  be  sustained. 
There  can  be  no  recovery  of  exemplary  dam- 
ages where  there  Is  no  actual  damage.  My- 
ers v.  Wright,  44  Iowa,  38.  And  there  was 
no  proof  of  malice.  The  facts  only  show 
that  prior  to  the  issuance  of  the  attachment 
the  defendant  had  denied  any  liability  to 
Meyer  &  Co.,  and  that  he  was  successful  up- 
on the  trial  of  that  issue.  But  there  is  no 
evidence  that  Meyer  So  Co.  were  not  proceed- 
ing In  good  faith,  and  the  mere  fact  that 
they  were  unsuccessful  on  the  trial  of  the 
issue  as  to  the  indebtedness  claimed  would 
not  prove  they  acted  maliciously  in  suing 
out  the  attachment  Reversed. 

HOYT,  O.  J.,  and  DUNBAR  and  ANDERS, 
JJ.,  concur.  GORDON,  J.,  concurs  In  the 
result 


(13  Mont.  429) 

CITY  OF  HELENA  v.  BRDLO  et  si1 

(Supreme  Court  of  Montana.    March  4,  1895.) 

Vacating  Default  JuDGMSirr— Actios  oh  Ik- 
JUKCTiox  Bond — Parties. 

1.  The  fact  that  defendant's  attorney  was 
not  advised  when  his  demurrer  to  the  complaint 
would  be  submitted  is  not  ground  for  setting 
aside  a  default  judgment  ordered  on  the  demur- 
rer being  overruled. 

2.  The  city,  as  the  real  party  in  interest 
may  sue  on  the  bond  on  the  dissolution  of  an 
Injunction  restraining  the  treasurer  from  collect- 
ing a  tax. 

8.  Attorney's  fees  paid  to  procure  the  dis- 
solution of  an  injunction  are  recoverable  as 
damages  in  an  action  on  the  injunction  bond. 

Appeal  from  district  court  Lewis  and 
Clarke  county. 

Action  by  the  city  of  Helena  against  Bmll 
Brulo  and  others.  From  a  default  judgment 
for  plaintiff,  and  from  an  order  denying  a 
motion  to  set  aside  the  same,  defendants  ap- 
peal. Affirmed. 

The  plaintiff  pleads  by  Its  complaint  filed 
In  the  district  court  that  it  Is  a  municipal 
corporation;  that  on  February  8,  1892,  in  an 
action  brought  by  Richard  Lockey  against  J. 
B.  Walker,  as  city  treasurer  of  the  city  of 
Helena,  an  injunction  duly  issued  out  of  the 
district  court  was  served  on  said  Walker,  re- 
straining him  from  selling  the  property  of 

»  For  opinion  on  rehearing,  see  89  Pat  852. 


said  Lockey  for  nonpayment  of  his  taxes  for 
the  year  1891;  that  upon  the  Issuing  of  said 
Injunction,  the  defendants  gave  an  undertak- 
ing, required  by  law,  copy  of  which  was 
made  part  of  the  complaint;  that  such  pro- 
ceedings were  had  in  such  action  that  It  was 
finally  decided  by  the  court,  and  thereby  ad- 
judged that  said  Lockey  was  not  entitled  to 
said  Injunction  (the  judgment  roll  is  by  ref- 
erence made  a  part  of  the  complaint);  that 
while  the  Injunction  bond  was  given  to  Walk- 
er, as  city  treasurer,  to  indemnify  and  save 
him  harmless  from  all  damages  that  he 
might  sustain  by  reason  of  said  Injunction, 
the  said  Walker  was  merely  a  nominal  party 
to  said  action,  and  the  real  party  in  Interest 
in  that  and  in  this  action  is  the  city  of  Hel- 
ena, this  plaintiff,  and  that  the  damages  sus- 
tained were  sustained  by  the  city  of  Helena; 
that  the  damages  sustained  by  the  plaintiff 
by  reason  of  said  injunction  amounted  to  the 
sum  of  $300,  which  sum  the  plaintiff  paid 
for  counsel  to  assist  the  then  city  attorney  in 
procuring  the  dissolution  of  said  injunction; 
that  no  part  thereof  has  been  paid,  although 
payment  thereof  has  been  demanded.  Judg- 
ment for  1800,  together  with  interest  was 
prayed  for.  The  Injunction  bond  was  In  the 
usual  form,  and  signed  by  the  defendants. 
A  general  demurrer  was  interposed  and  over- 
ruled on  the  20th  of  February,  1893.  On 
March  2,  1893,  judgment  by  default  was  en- 
tered in  favor  of  plaintiff,  and  against  the 
defendants,  for  the  sum  of  $325.16,  with  in- 
terest March  3, 1893,  the.  defendants  moved 
to  set  aside  the  default  and  judgment  upon 
the  ground  of  excusable  neglect  The  sub- 
stance of  the  affidavit  to  support  said  motion 
was  that  Mr.  Bullard,  who  was  the  attorney 
for  defendants,  was  not  advised  as  to  the 
date  upon  which  the  demurrer  was  submit* 
ted  to  the.  court  and  was  not  advised  as  to 
any  order  in  reference  thereto  until  after 
default  and  judgment  but  supposed  that  said 
demurrer  was  still  pending;  that  It  was 
through  his  inadvertence  and  want  of  infor- 
mation that  the  demurrer  was  submitted  and 
default  and  judgment  entered.  An  answer 
was  tendered  with  the  motion.  The  court 
overruled  the  motion  to  set  aside  the  default 
and  Judgment  From  the  judgment  and 
from  the  order  overruling  the  application  of 
the  defendants  to  set  aside  and  vacate  the 
judgment  by  default  an  appeal  is  taken. 

Massena  Bullard,  for  appellants.  Stephen 
Carpenter,  for  respondent 

HUNT,  J.  (after  stating  the  facts).  We  are 
of  opinion  that  the  affidavit  to  set  aside  the 
default  and  judgment  is  wholly  Insufficient 
The  rest  of  the  appeal  being  from  the  Judg- 
ment only,  we  are  confined  In  our  examina- 
tion to  the  question  of  whether  the  complaint 
states  a  cause  of  action  and  supports  the 
Judgment  Foster  v.  Wilson,  5  Mont  53,  2 
Pac  310;  Haggin  v.  Lorenz,  16  Mont  — . 
34  Pac  607.  We  think  it  doss.  It  sets  forth 
the  corporate  existence  of  the  city  of  Helena, 
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pleads  the  nature  of  the  action  brought  by 
Lockey  against  Walker  as  treasurer,  the  In- 
junction leaned  therein,  the  giving  of  the  le- 
gal undertaking,  and  the  decision  In  that 
case.  It  further  sets  up  that  the  city  is  the 
real  party  in  interest.  Walker  as  treasurer, 
being  a  mere  nominal  party;  that  the  dam- 
ages sustained  were  sustained  by  the  city  of 
Helena;  and  that  the  damages  amounted  to 
C30O.  paid  for  counsel  to  assist  the  city  at- 
torney in  proving  the  dissolution  of  the  said 
Injunction.  In  Creek  t.  McManus,  13  Mont 
152.  32  Pac.  675,  it  was  held  that  attorney's 
fees  paid  to  procure  the  dissolution  of  an  In- 
junction are  recoverable  as  an  item  of  dam- 
ages in  an  action  on  the  bond  given  in  the 
Injunction  suit.  The  record  to  which  we  are 
con  tin  3d  discloses  no  radical  error  which  will 
vitiate  the  Judgment,  and  none  will  be  pre- 
sumed.   Dimick  v.  Campbell,  31  Cal.  240. 

Where  a  case  has  been  submitted  to  the 
court,  as  was  this,  without  argument  or  brief 
on  appellants'  part,  we  do  not  feel  that  It  is 
our  duty  to  make  very  diligent  search  to  re- 
verse a  judgment  by  default  where  no  obvi- 
ous fatal  error  appears.  Territory  v.  Rob- 
erts, 9  Mont.  12,  22  Pac  132;  Territory  v. 
Mooney,  8  Mont  151,  19  Pac.  505;  Territory 
v.  Stanton,  8  Mont  157,  19  Pac.  593. 

The  order  refusing  to  set  aside  the  default 
and  Judgment  and  the  judgment  are  af- 
firmed 

DB  WITT,  J.,  concurs. 


05  Mont.  433) 
LLOYD  t.  BOARD  OP  COM'RS  OF  SIL- 
VER BOW  COUNTY. 
(Supreme  Court  of  Montana.    March  4,  1895.) 
Bbbrivts  -  Employment  or  Jailkb  and  Guards 

— COWPESSATIOIT. 

1.  Under  Comp.  St  div.  5, 1 1271,  providing 
that  the  sheriff  mar  employ,  at  the  county's 
expens*.  "a  jailer,"  in  his  absence,  the  sheriff 
may,  when  necesoary,  employ  both  a  night  and 
day  jaii^r.  . 

Since  the  sheriff  is  responsible  for  the 
safety  of  his  prisoners,  he  has  authority  to  em- 
ploy, at  the  county's  expense,  a  necessary  watch 
for  a  prisoner  under  sentence  of  death. 

3.  Where  the  county  refuses  to  pay  the  sal- 
try  of  the  necessary  persons  employed  by  the 
sheriff  to  guard  his  prisoners,  the  sheriff  may 
pay  them,  and  recover  the  amount  from  the 
county  aa  money  paid  for  the  benefit  of  the 
co-uity. 

Appeal  from  district  court.  Silver  Bow  coun- 
ty ;  WlUiam  T.  Pemberton,  Judge. 

Action  by  John  E.  Lloyd  against  the  board 
ef  county  commissioners  of  Silver  Bow  coun- 
ty. There  was  a  judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

This  Is  an  appeal  by  the  board  of  county 
commissioners  from  a  Judgment  in  favor  of 
plaintiff,  the  sheriff  of  that  county,  for  money 
paid  out  for  the  services  of  a  jailer,  and  for 
a  death  watch  for  a  prisoner  under  sentence 
of  death.  There  was  also  an  appeal  from  an 
order  denying  a  new  trial. 

It  appears  from  the  record  that  the  sheriff 


filed  his  account  with  the  board  of  county 
commissioners,  who  disallowed  the  same. 
From  this  order  of  the  board  he  appealed  to 
the  district  court  where  a  Judgment  wao 
rendered  in  his  favor.  There  are  no  technical 
pleadings  in  this  case.  The  only  pleading 
was  the  account  of  the  plaintiff,  filed  with 
the  commissioners,  and  which  was  as  follows: 

October  81st  1889. 

Silver  Bow  County,  M.  T.,  to  John  E.  Lloyd, 
Sheriff  of  Silver  Bow  County,  M.  T.,  Dr. 

Services  of  Thomas  Richards,  as  Jailer  of 
Silver  Bow  county  jail,  M.  T-,  from 
April  1st  1889,  to  November  1st  1889. 
at  $100  per  month,  7  months,  at  $100 
per  month  $700 

Services  of  J.  B.  Knight  as  guardia-  over 
H.  Roberts.   95 

9795 

One  jailer  had  acted,  and  the  county  paid 
for  his  services  for  the  period  for  which  the 
charges  were  made  by  the  sheriff  for  the 
services  of  Richards,  who  was  a  Jailer  in  ad- 
dition to  the  one  paid  by  the  commissioners. 
The  necessity  for  the  appointment  of  Richards 
as  an  additional  jailer  was  proved  upon  the 
trial  by  overwhelming  testimony.  In  fact 
there  was  no  controversy  in  the  district  court 
upon  that  question,  and  the  necessity  is  con- 
ceded by  counsel  upon  the  argument  in  this 
court  The  same  statement  as  to  the  neces- 
sity may  be  made  in  regard  to  the  employ- 
ment of  Knight  as  death  watch.  Th~  com- 
missioners had*  appointed  a  person  as  death 
watch,  and  the  only  question  between  them 
and  the  sheriff  was  as  to  the  person  who 
should  perform  the  duty.  The  sheriff  would 
not  allow  the  person  whom  the  commission- 
ers desired  to  select  to  act  holding  that  he 
was  not  a  suitable  person  for  such  service. 
The  sheriff  selected  Knight  Therefore  the 
commissioners  would  not  pay  the  death  watch 
selected  by  the  sheriff,  and  as  to  the  jailer 
they  would  not  pay  any  one. 

We  note  the  following  statutes  as  applica- 
ble to  this  controversy: 

"Sec.  1269.  The  county  commissioners  shall 
have  the  care  of  building, .  inspecting  and  re- 
pairing such  jail,  and  shall,  once  every  three 
months.  Inquire  into  the  state,  as  respects 
the  security  thereof,  and  the  treatment  and 
condition  of  prisoners,  and  shall  take  all  nec- 
essary precaution  against  escape,  sickness, 
or  infection. 

"Sec.  1270.  The  sheriff  shall  have  the  cus- 
tody of  the  Jail  in  his  county,  and  of  the  pris- 
oners therein,  and  shall  keep  the  same,  per- 
sonally, or  by  his  deputy,  for  whose  debts 
he  shall  be  responsible,  and  shall  furnish,  at 
the  expense  of  the  proper  county,  all  neces- 
sary sustenance,  bedding,  clothing,  fuel,  and 
medical  attendance,  for  the  prisoners  com- 
mitted to  bis  custody. 

"Sea  1271.  The  sheriff  may  appoint  a  jailer, 
who.  In  the  absence  or  disability  of  the  sher- 
iff, shall  have  the  custody  of  the  Jail  and  the 
prisoners." 

Comp.  St  div.  6. 
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M.  L.  Wines  and  Stephen  De  Wolfe,  for  ap- 
pellant  P.  T.  McBride,  for  respondent 

DE  WITT,  J.  (after  stating  the  facts).  It 
appears  that  by  the  statutes  of  the  state  the 
sheriff  has  the  custody  of  the  jail  of  his  coun- 
ty and  the  prisoners  therein.  Comp.  St.  div: 
5,  §  1270.  He  is  to  keep  the  prisoners,  and 
he  is  personally  liable  for  their  escape,  if  it 
occurs.  Under  these  circumstances  the  stat- 
ute properly  gives  to  the  sheriff  the  appoint- 
ment of  his  Jailer.  In  the  case  at  bar  the 
sheriff  made  such  appointment  The  abso- 
lute necessity  of  the  appointment  of  the  sec- 
ond jailer,  Richards,  was  proved,  and  is  con- 
ceded. The  jail  of  that  county  was  a  busy 
place  by  day  and  by  night  and  as  much  so  by 
night  as  by  day.  It  was  simply  impossible 
for  one  Jailer  to  serve  for  the  24  hours  of  the 
day.  The  necessity  for  the  appointment  of 
the  death  watch  was  as  clearly  proved.  In 
the  case  of  Platner  v.  Madison  Co.,  5  Mont. 
459,  6  Pac.  365,  the  sheriff  was  refused  pay 
for  a  Jailer  on  the  ground  that  no  authority 
was  shown  for  his  appointment,  and  no  nec- 
essity for  his  services.  But  here  both  the 
authority  and  fhe  necessity  appear.  With 
this  clearly  proven  necessity,  this  case  cannot 
be  a  precedent  for  allowing  pay  for  such 
services  on  any  fictitious  or  pretentious 
claim  by  a  sheriff  for  allowance  for  such  ex- 
penses. No  question  is  raised  In  this  case  as 
to  the  amount  of  compensation  claimed  by 
the  sheriff.  Therefore,  authority  being  given 
for  the  appointment,  and  necessity  being 
shown  therefor,  we  cannot  hesitate  to  say 
that  the  county  is  liable. 

As  to  the  death  watch,  the  necessity  ap- 
pears as  clearly;  and,  while  there  is  noth- 
ing in  the  statute  as  to  who  shall  select  such 
person,  we  are  of  opinion  that,  under  the 
statutory  liability  of  the  sheriff  for  the  safe- 
ty of  his  prisoners,  the  authority  to  select 
a  death  watch  for  such  purpose  must  rest 
with  the  sheriff,  and  not  with  the  commis- 
sioners. Therefore  the  county  is  liable  on 
both  items  of  the  account.  Indeed,  there  Is 
not  much  contention  between  counsel  as  to 
this  branch  of  the  case. 

The  substantial  controversy,  as  made  up- 
on the  argument,  is  whether  Lloyd,  the  sher- 
iff, has  the  right  to  sue  for  the  money  which 
he  thus  paid  out  The  appellants  contend 
that,  in  the  absence  of  any  showing  that 
Richards  or  Knight  assigned  their  claims 
against  the  county  to  Lloyd,  Lloyd  is  not  the 
party  in  interest,  and  cannot  maintain  the 
action.  But  we  are  of  opinion  that  an  as- 
signment to  Lloyd  was  not  required,  and  that 
this  was  money  paid  out  by  Lloyd  for  the 
county,  for  which  the  county  was  liable  to 
Lloyd.  Richards  and  Knight  knew  that  the 
county  commissioners  declined  to  pay  them. 
It  Is  a  fair  presumption  from  the  evidence 
that  men  do  not  work  without  a  compensa- 
tion, or  a  contract  therefor.  Richards  pre- 
sented his  claim  to  the  county  commission- 
ers for  the  first  month  of  his  service,  and 


for  every  month  thereafter,  and  was  refused 
payment  We  think  It  was  fairly  in  the  evi- 
dence that  he  and  Knight  under  the  circum- 
stances, looked  to  Lloyd  for  their  pay. 
Lloyd's  situation  was  this:  He,  as  sheriff, 
was  under  the  official  duty  of  caring  for  the 
jail  and  the  prisoners.  He  was  liable  If  he 
failed  In  his  duty.  He  had  power  to  appoint 
these  men.  The  necessity  existed  for  their 
appointment  (which  necessity  he  determined 
of  course  at  his  peril).  The  men  being  ap^ 
pointed,  they  must  be  paid.  If  Lloyd  was  to 
get  them,  he  must  pay  them  himself.  He 
did  get  them,  and  he  did  pay  them.  There- 
fore Lloyd  had  to  pay  this  money  to  obtain 
this  necessary  service.  It  is  a  case  of  mon- 
ey paid  out  by  one  for  the  benefit  of  anoth- 
er. 

The  only  question  left  Is  whether  it  was 
so  paid  at  the  request  of  the  other,  express 
or  Implied.  Of  course,  it  was  not  at  the  ex- 
press request  of  the'  commissioners.  Was 
the  request  Implied?  It  Is  said  in  4  Wait  Act 
&  Def.  p.  453,  as  follows:  "In  order  to  entitle 
a  person  to  recover  money  paid  for  another, 
a  request,  express  or  implied,  must  be  estab- 
lished, or  an  express  promise  to  pay  It;  and 
it  may  be  said  that  In  all  cases  where  there 
is  a  legal  obligation  on  the  part  of  the  per- 
son paying  to  pay  the  money,  the  primary 
obligation  resting  upon  the  person  for  whose 
benefit  it  was  paid,  the  law  implies  a  re- 
quest and  a  consequent  promise  that  will 
uphold  an  action  to  recover  it  back."  See. 
also,  cases  cited.  We  quote  the  following 
from  Bailey  v.  Bussing,  28  Conn.  461:  "Let 
us  look  at  some  of  the  cases  of  assumpsit 
for  money  paid,  and  the  principle  settled  by 
them.  Generally,  it  is  sufficient  If  the  money 
is  paid  for  a  reasonable  cause,  and  not  offi- 
ciously. Brown  v.  Hodgson,  4  Taunt  189; 
Skillin  v.  Merrill,  16  Mass.  40;  Jefferys  v. 
Gurr,  2  Barn.  &  Adol.  833;  Pownal  v.  Fer- 
rand,  6  Barn.  &  C.  439;  Exall  v.  Partridge, 
8  Term  R.  308;  Toussalnt  v.  Martlnnant,  2 
Term  R.  100.  So  where  it  has  been  paid  to 
relieve  a  neighbor's  goods  from  legal  dis- 
traint in  his  absence  (Jenkins  v.  Tucker,  1 
H.  BI.  91),  for  there  was  a  legal  duty  rest- 
ing on  the  defendant.  So  to  defray  the  ex- 
penses of  his  wife's  funeral,  for  there  was 
a  like  duty.  So  to  reimburse  the  expenses 
of  bail  for  pursuing  the  principal  and  bring- 
ing him  back  and  surrendering  him  into 
court  Fisher  v.  Fallows,  5  Esp.  171.  So  for 
getting  the  defendant's  goods  free,  which 
had  been  distrained  by  the  landlord  for 
the  defendant's  debt  they  being  at  the  time 
on  the  tenant's  premises.  Exall  v.  Partridge, 
supra.  Or  for  money  paid  to  indemnify  the 
owner  for  the  loss  of  his  goods,  which  the 
plaintiff,  an  auctioneer,  had  by  mistake  de- 
livered to  the  defendant,  who  had  appro- 
priated them  to  his  own  use  (Brown  v. 
Hodgson,  supra),  though  of  this  case  Lord 
Ellenborough,  in  Sills  v.  Lalng,  4  Camp.  81, 
said  that  he  thought  the  action  should  have 
been  special,  but  the  right  of  action  he  did 
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not"  question.  So  where  money  has  been 
paid  by  a  surety,  or  by  one  of  several  joint 
debtors.  1  Steph.  N.  P.  324,  336.  So  where 
one  has  accepted  for  honor  a  protested  bill 
and  paid  It.  In  Pownal  y.  Ferrand,  6 
Barn.  &  C.  439,  Tenterden,  C.  J.,  says:  The 
plaintiff  is  entitled  to  recover  in  assumpsit 
upon  the  general  principle  that  one  man  who 
Is  compelled  to  pay  money  which  another  is 
bound  by  law  to  pay  Is  entitled  to  be  reim- 
bursed by  the  latter;'  and  Lord  Loughbor- 
ough, In  Jenkins  v.  Tucker,  1  H.  Bt  91,  re- 
marked that  there  are  many  cases  of  the 
sort  (the  funeral  expenses  of  another's  wife 
In  his  absence),  for  a  person  having  paid 
money  which  another  was  under  a  legal  ob- 
ligation to  pay,  though  without  his  knowl- 
edge or  consent,  may  maintain  an  action  to 
recover  back  the  money  so  paid.  The  views 
of  Chltty  In  his  treatise  on  Contracts  (page 
469),  and  of  Greenleaf,  in  his  treatise  on 
Evidence  (volume  2,  §  108),  are  in  harmony 
with  this  principle;  that  where  the  plaintiff 
shows  that,  either  by  compulsion  of  law  or 
to  relieve  himself  from  liability,  or  to  save 
himself  from  damage,  he  has  paid  money, 
not  officiously,  which  the  defendant  ought  to 
have  paid,  a  count  In  assumpsit  for  money 
paid  will  be  supported."  See,  also,  Pom. 
Rem.  &  Rem.  Rights,  §  512.  We  think  that 
there  was  a  legal  obligation  upon  Lloyd  to 
pay  Richards  and  Knight  There  was  a  legal 
obligation  on  him  to  keep  the  jail  and  the 
prisoners.  It  took  men  to  do  this,  and  it 
took  money  to  pay  the  men.  Lloyd  paid  the 
money  on  his  legal  obligation  to  keep  the 
jail  and  the  prisoners.  Therefore  there  was 
the  legal  obligation  to  pay  his  employes. 
Then,  having  so  paid  them  on  such  legal 
obligation  so  to  do,  he  can  recover  from  the 
party,  to  wit,  the  county,  for  whose  benefit 
he  paid  the  money.  For  the  ultimate  lia- 
bility was  upon  the  county  to  pay  these  ex- 
penses by  reason  of  the  necessity  for  the 
services,  and  the  authority  to  incur  the  ex- 
pense therefor.  We  are  therefore  of  opinion 
that  the  judgment  of  the  district  court 
should  be  affirmed,  and  it  is  so  ordered. 

HUNT,  J.,  concurs. 

The  CHIEF  JUSTICE,  having  determined 
this  case  as  district  judge,  does  not  partici- 
pate in  this  decision. 


(16  Mont,  446) 

ALLEN  v.  ROUSH. 
(Supreme  Court  of  Montana.    March  4,  1895.) 

HUBBAND  AND  WlFK— CfKTEST. 

Act  Jan.  12,  1865,  providing  that  the 
property  of  a  married  woman  listed  in  the  reg- 
ister of  deeds  of  the  county  in  which  she  resides 
shall  be  exempt  from  all  debts  and  liabilities 
of  her  husband,  does  not  deprive  a  husband  of 
curtesy  in  the  property  listed. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  H.  R.  Buck,  Judge. 

Action  of  ejectment  by  William  H.  Allen 
against  Eliza  Roush,  by  which  plaintiff  below 


sought  possession  of  certain  town  lots  in  the 
city  of  Helena,  and  damages  for  their  deten- 
tion. The  trial  was  by  the  court,  sitting 
without  a  Jury.  Judgment  was  for  defend- 
ant The  plaintiff's  motion  for  new  trial  was 
denied.  From  this  order  the  plaintiff  appeals. 
Affirmed. 

Massena  Bullard,  for  appellant  Geo.  F. 
Shelton,  for  respondent 

PER  CURIAM.  The  learned  judge  of  the 
district  court,  in  deciding  this  case,  filed  a 
written  opinion,  In  which  he  said,  in  part,  as 
follows:  "The  questions  to  be  determined 
In  this  action  depend  upon  facts  substantial^ 
ly  as  follows:  The  defendant,  a  married  wo- 
man, received  a  probate  judge's  deed  In  1870 
to  the  town  lots  in  controversy.  Soon  after, 
she  and  her  husband  mortgaged  the  same  to 
one  Fort  The  mortgage  was  foreclosed,  and 
Fort  became  the  purchaser  of  the  property 
at  sheriff's  sale  in  1871.  Soon  after  his  pur- 
chase of  the  property,  he  sold  it  to  the  plain- 
tiff, who  took  possession.  In  1872  defend- 
ant and  her  husband  commenced  an  action 
against  Fort  to  set  aside  the  sheriff's  sale, 
and  for  restoration  of  the  premises.  The 
Roush-Fort  suit  lasted  a  number  of  years, 
by  reason  of  appeals  to  the  supreme  court  of 
the  United  States,  but  was  finally  decided  in 
favor  of  the  Roushes.  Allen,  meanwhile, 
had  retained  possession.  Shortly  after,  or 
before  the  final  determination,  defendant's 
husband  died.  [This  was  in  1887.]  The  lots 
were  then,  In  1891,  restored  to  the  defend- 
ant under  a  writ  of  restitution.  Plaintiff 
sues  in  ejectment  basing  his  title  on  ad- 
verse possession  of  the  premises.  During 
their  marriage  the  Roushes  had  a  child;  and 
therefore  the  husband,  if  he  had  survived 
the  defendant  and  she  had  left  these  lots  as 
a  portion  of  her  estate,  would  have  been  en- 
titled to  curtesy  therein."  The  dower  and 
curtesy  act  of  February  11,  1876  (9  Sess. 
Laws,  p.  63),  was  nov  repealed  when  this  ac- 
tion was  commenced.  Chadwick  v.  Tatem, 
9  Mont  367,  23  Pac.  729.  The  portion  of 
the  act  as  to  curtesy  seems  to  be  repealed 
by  Civ.  Code.  8  177,  approved  February  19, 
1895.  This  repeal  is,  of  course,  long  after 
this  action  was  commenced.  Quoting  again 
from  the  opinion  of  the  district  court:  "Un- 
der the  above  conditions,  has  the  plaintiff  ac- 
quired title  by  adverse  possession?  Section 
39,  Comp.  St,  which  applies,  provides  that 
no  rights  by  adverse  possession  can  be  ac- 
quired against  a  married  woman  If  her  hus- 
band was  a  necessary  party  to  a  suit  that 
might  have  been  instituted  by  her  for  the 
assertion  of  her  right  to  real  property.  Sec- 
tion 7,  Cod.  St  1872,  however,  is  as  follows: 
'When  a  married  woman  is  a  party,  her  hus- 
band shall  be  joined  with  her,  except  that 
when  the  action  concerns  her  separate  prop- 
erty she  may  sue  alone.'  This  statute  was 
the  law  until  Roush's  death,  in  1887.  In  or- 
der to  decide  whether  Mrs.  .Roush's  husband 
would  have  been  a  necessary  party  to  any 


Digitized  by 


460 


PACIFIC  REPORTER,  Vol.  39. 


(Mont 


suit  she  might  have  instituted  against  the 
plaintiff  during  the  period  in  which  he 
claims  his  adverse  right  was  acquired,  it  will 
first  be  necessary  to  interpret  section  1432, 
Comp.  St  [from  the  act  of  January  12,  1865]. 
This  is  as  follows:  That  the  property  own- 
ed by  any  married  woman  before  her  mar- 
riage, and  that  which  she  may  acquire  after 
her  marriage,  by  descent  grant  gift  de- 
vise, or  otherwise,  and  the  increase,  use  and 
profits  thereof,  shall  be  exempt  from  all 
debts  and  liabilities  of  the  husband,  unless 
for  necessary  articles  procured  for  the  use 
and  benefit  of  herself,  and  her  children  un- 
der the  age  of  eighteen  years:  provided,  how- 
ever, that  the  provisions  of  this  chapter  shall 
extend  only  to  such  property  as  shall  be 
mentioned  in  a  list  of  the  property  of  such 
married  woman  as  is  on  record  in  the  office 
of  the  register  of  deeds  of  the  county  in 
which  such  married  woman  resides.'  Was 
the  Intention  of  the  legislature  in  the  enact- 
ment of  this  statute  in  1865  to  bestow  upon 
a  married  woman,  in  reference  to  her  duly- 
listed  property,  a  complete  status  of  a  feme 
sole?  If  it  was,  then  the  plaintiff  herein 
must  recover.  Did  the  legislature  really  in- 
tend, however,  that  property  of  a  married 
woman  listed  in  pursuance  of  said  section 
should  be  absolutely  divested  of  any  con- 
trol or  property  right  on  the  part  of  the  hus- 
band? If  it  was,  section  7,  Cod.  St  1872, 
above  quoted,  would,  of  course,  apply,  and 
there  would  have  been  no  necessity  for  a 
joinder  of  her  husband  in  any  action  con- 
cerning these  lots  which  might  have  been 
instituted  by  the  defendant  It  is  to  be 
borne  in  mind  that  the  deed  of  these  lots  to 
defendant  contained  no  provision  that  they 
were  to  be  held  to  her  sole  and  separate  use. 
The  recording  of  the  deed,  however,  as  de- 
cided by  our  supreme  court,  was  a  compli- 
ance with  said  section,  and  freed  the  lots 
from  the  debts  and  liabilities  of  the  husband 
to  the  extent  therein  declared.  [Improve- 
ment Co.  v.  Colter,  7  Mont.  541, 19  Pac.  216.] 
At  common  law,  the  husband  had  an  estate 
in  the  realty  of  his  wife  during  the  cover- 
ture, He  could  exercise  almost  full  control 
of  it  In  England,  particularly  within  the 
present  century,  ,  the  court  of  chancery  has 
gradually  formulated  an  equitable  system 
for  the  protection  of  the  property  rights  of  a 
married  woman,  which  has  done  much  to 
obviate  any  harshness  often  incidental  to  the 
common-law  rule.  In  the  United  States,  on 
the  other  hand,  statutory  enactments  have 
brought  about  in  almost  all  of  the  states,  a 
similar  result  The  decisions  of  the  various 
states  of  the  Union  of  late  years  on  the  sta- 
tus of  a  married  woman  owning  property 
rights  depend,  as  a  rule,  on  statutory  enact- 
ments. These  statutes  vary  greatly  in  the 
different  states,  and  I  have  been  unable  to 
find  any  decision  construing  a  statute  inden- 
tlcal  in  phraseology  with  section  1432.  In 
many  of  the  states  the  property  of  a  mar- 
ried woman  is  declared  to  be  her  sole  and 


separate  property,  upon  the  performance  of 
statutory  requirements.  But  In  almost  all 
of  the  decisions  under  these  statutes  a  re- 
luctance Is  manifested  by  the  courts,  if  the 
legislative  language  is  at  all  doubtful,  to  ig- 
nore the  common  law,  and  absolutely  anni- 
hilate the  mutual  property  relations  of  hus- 
band and  wife.  Is  section  1432  broad  enough 
to  admit  of  the  construction  that  a  husband 
has  no  right  whatsoever  in  the  listed  prop- 
erty of  his  wife?  The  section  nowhere  ex- 
pressly declares  this.  It  only  frees  such  list- 
ed property  from  debts  and  liabilities  of  the 
husband,  unless  contracted  for  necessary  arti- 
cles for  the  wife  and  minor  children.  At  the 
time  this  section  1432  was  adopted,  the  legis- 
lature also  declared  that  the  common  law  of 
England,  in  so  far  as  generally  applicable, 
should  also  be  in  force.  Furthermore,  other 
enactments  by  the  legislatures  of  Montana 
passed  subsequently  to  said  section  1432 
would  seem  to  conflict  with  the  theory  that  it 
was  intended  that  this  section  should  give  to 
a  married  woman  the  same  status  as  a  feme 
sole.  The  sole  traders'  acts  of  1874  [8  Sees. 
Laws,  p.  93]  and  1891  [2  State  Sees.  Laws, 
p.  263],  the  married  woman's  act  of  1887,  the 
sections  of  the  Compiled  Statutes  regulating 
the  conveyance  and  disposition  by  will  of 
her  property  by  a  married  woman,  and  par- 
ticularly the  dower  and  curtesy  act  of  1876, 
all  indicate  the  contrary.  In  the  act  last  re- 
ferred to  (see  Acts  1876.  p.  69),  section  25  is 
as  follows:  'When  any  man  and  his  wife 
are  seized  in  her  right,  and  when  a  married 
woman  is  seized  to  her  sole  and  separate 
use,  free  from  the  control  of  her  husband,  of 
any  estate  of  inheritance  and  lands,  the  hus- 
band shall,  on  the  death  of  the  wife,  hold 
the  lands  for  his  life,  as  a  tenant  thereof  by 
the  courtesy.'  Clearly,  the  use  of  the  words 
'are  seized  in  her  right'  Is  a  recognition  of 
the  estate  of  the  husband  in  a  wife's  real- 
ty during  coverture.  It  is  noticeable,  al- 
so, that  a  distinction  Is  made  In  this  very 
section  25  between  real  estate  in  the  wife's 
name,  without  limitation,  and  that  held  by 
her  to  her  sole  and  separate  use,  free  from 
the  control  of  her  husband.  The  distinction 
above  mentioned  aids  In  the  construction  of 
section  7,  Cod.  St  1872,  and  strengthens  my 
conclusion  that  in  the  use  of  the  words  'sep- 
arate property'  it  was  not  In  the  legislative 
mind  to  Include  listed  property,  but  that  by 
the  term  'separate  property'  was  meant  prop- 
erty held  by  a  married  woman  to  her  sole 
and  separate  use,  and  so  secured  to  her,  ei- 
ther by  the  terms  of  the  deed  of  conveyance, 
by  marriage  settlement  or  otherwise.  The 
decision  of  this  court,  therefore,  is  that  the 
plaintiff  gained  no  adverse  title  against  the 
defendant  during  her  coverture,  and  he  can- 
not recover  the  lots  In  controversy." 

We  are  of  opinion  that  the  decision  of  the 
district  court  correctly  construed  the  stat- 
utes applicable  to  the  contention  in  the  case 
at  bar,  and  the  judgment  Is  therefore  affirmed. 
Judgment  affirmed. 
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(15  Mont.  403) 

BROWNFLBLD  t.  BIBR.  ef  al. 
(Supreme  Court  of  Montana.    Feb.  25,  1895.) 
Mines  amd  Mining— Placer  Patent— Exclusion 
or  Quartz  Lode. 

1.  A  lode  or  rein,  to  come  within  Rev.  St 
U.  S.  f  2333,  exempting  it  from  the  grant  of  a 
placer  patent  if  its  existence  was  known  at  the 
time  of  the  application  for  such  patent,  must  be 
of  such  extent  as  to  render  the  land  more  val- 
uable, and  of  such  value  as  to  justify  exploita- 
tion and  development 

2.  In  ejectment  by  a  claimant  under  a  plac- 
er patent  against  a  quartz-lode  claimant  de- 
fendant's evidence  was  that  when  application 
for  the  placer  patent  was  made  the  lode  claim 
was  known  to  exist;  that  the  patentees  had  ex- 
posed the  vein  in  digging  a  ditch,  and  had  lo- 
cated and  named  the  vein,  and  afterwards  Bold 
it,  and  that  it  had  been  worked.  Several  wit- 
nesses for  plaintiff  testified  that  they  had  fre- 
quently been  over  the  ground,  and  that  they  did 
not  know  of  any  vein  thereon  which  would  jus- 
tify working  as  a  quartz  mine.  One  of  the  pat- 
entees of  the  placer  claim,  who  was  also  one  of 
the  locators  of  the  lode  claim,  testified  that  no 
work  was  done  on  the  latter  claim  because  it 
was  considered  valueless;  that  the  location  was 
abandoned;  and  that  the  only  indication  of  a 
quartz  lead  was  that  exposed  by  the  ditch,  and 
that  it  was  not  worth  exploiting  or  developing. 
Held,  that  a  finding  that  there  was  no  lode 
which  would  be  exempt  from  the  placer  patent 
under  Rev.  St  U.  S.  f  2333,  would  not  be  dis- 
turbed. 

8.  Testimony  that  at  the  time  of  the  appli- 
cation for  a  placer  patent  the  land  was  more 
valuable  for  placer  mining  than  for  quartz-lode 
mining  is  admissible  to  show  that  the  quartz 
'lode  was  not  such  as  would  be  exempt  from  the 
grant  of  the  placer  patent 

4.  The  exclusion  of  evidence  offered  by  de- 
fendant is  without  prejudice  to  him  where  the 
facts  sought  to  be  proved  thereby  were  fully 
covered  by  other  testimony  admitted  on  his  be- 
half. 

Appeal  from  district  court,  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  William  Brownfleld  against  E. 
Bier  and  P.  J.  Hennessy.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  new 
trial,  defendants  appeal.  Affirmed. 

This  Is  an  action  in  the  nature  of  eject- 
ment The  complaint  alleges  the  plaintiff's 
seizure  in  fee  and  right  of  possession  to  lots 
5  and  6,  block  6,  in  the  Noyes  &  Upton  addi- 
tion to  the  city  of  Butte.  It  alleges  ouster 
by  the  defendants,  and  damages,  and  de- 
mands .possession  and  damages.  The  de- 
fendant Bier  is  the  tenant  of  the  defendant 
Hennessy.  The  controversy  is  between  a 
placer-mine  claimant  and  a  quartz-lode 
claimant,— the  plaintiff  being  the  former; 
and  the  defendants,  the  latter.  The  plain- 
tiff's title  is  by  mesne  conveyance  from  John 
Noyes,  David  N.  Upton,  and  David  Miekle- 
john,  who  obtained  from  the  United  States 
a  placer  patent  for  the  land  In  controversy 
on  May  16,  1881,  which  patent  was  issued 
pursuant  to  an  application  made  April  9, 
1880.  Defendant  Hennessy  located  the 
ground,  as  the  "Augusta  Quartz  Lode  Min- 
ing Claim,"  on  February  13,  1888.  Upon 
the  trial  the  contention  of  the  defendants 
was  that  when  the  plaintiff's  predecessors 
made  application  for  their  placer  patent,  the 
vein  of  the  Augusta  lode  claim  was  known 


to  exist,  and  hence  was,  by  the  United  States 
statutes,  and  by  the  placer  patent  itself,  ex- 
cepted from  the  grant  of  that  patent.  This 
contention  was  controverted  by  the  plaintiff. 
Evidence  was  introduced  by  the  defendants 
tending  to  show  that  the  alleged  vein,  which 
they  claim,  was  known  to  exist  at  the  time  of 
the  placer  application.  On  the  other  hand, 
plaintiff  introduced  testimony  tending  to 
show  that  the  said  alleged  vein  was  not 
known  to  exist  at  the  time  of  the  application 
for  the  placer  patent  The  case  was  tried 
to  the  court  without  a  jury.  The  contention 
above  described  was  the  main  controversy  In 
the  case,  and  upon  that  Issue  the  court,  by 
its  judgment  in  favor  of  plaintiff,  found 
against  the  defendants.  The  defendants 
moved  for  a  new  trial,  which  motion  was  de- 
nied, and  they  now  appeal  from  that  order, 
and  from  the  judgment.  The  principal  as- 
signment of  error  on  the  motion  for  new  trial 
was  that  the  evidence  did  not  sustain  the 
finding  of  the  court  that  the  alleged  vein  was 
not  known'to  exist  at  the  time  of  the  applica- 
tion for  the  placer  patent  There  are  some 
other  alleged  errors,  which  are  also  discussed 
in  the  opinion  below. 

Shropshire  &  Burleigh,  for  appellants.  John 
W.  Cotter,  for  respondent. 

DE  WITT,  J.  (after  stating  the  facts).  It 
is  quite  true  that  there  was  some  apparently 
rather  substantial  testimony  introduced  on 
the  part  of  the  defendants,  tending  to  show 
that  when  the  application  was  made  for  the 
placer  patent  the  vein  of  the  Augusta  lode 
claim  was  known  to  exist.  They  Introduced 
evidence  showing  that  on  the  16th  of  April, 
1875,  John  Noyes  and  David  Upton,  who 
were  two  of  the  placer  applicants,  had  locat- 
ed the  alleged  vein  as  the  "Eldorado  Quartz 
Lode  Mining  Claim."  They  also  showed  that 
the  said  locators  of  the  Eldorado  claim  sold 
the  same  to  one  Adam  Farrady,  the  consider- 
ation named  in  the  deed  being  $500.  This 
was  long  before  the  placer  application.  It 
was  also  shown  that  said  Farrady  worked 
said  claim  as  a  quartz  mine,  and  took  out 
some  ore  therefrom.  It  also  appeared  In  evi- 
dence that  Fred  Anderson  and  others,  be- 
tween 1878  and  188#,  did  some  quartz  mining 
upon  the  same  ground,  and  took  out  ore 
therefrom,  which  was  worked.  As  to  the 
value  of  the  ore  which  these  people  took  out 
the  testimony  is  not  quite  clear.  It  was 
also  attempted  to  be  shown  that  the  Ander- 
son people  relocated  this  same  ground  on 
February  23,  1878,  as  the  "Bettlna  Lode 
Claim."  The  location  notice  of  the  Bettlna 
claim  was  by  the  court  excluded  from  the 
testimony,  because  there  was  no  proper  veri- 
fication to  the  notice;  but  notwithstanding 
this  exclusion  of  that  testimony,  still  the  de- 
fendants were  allowed  to  show  that  Ander- 
son and  his  partners  did  mining  work  upon  the 
ground,  and  took  out  ore  therefrom.  It  was 
also  shown  that  the  placer  miners,  Noyes  & 
Upton,  in  running  a  ditch  across  their  ground, 
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cut  through  the  surface  to  some  depth,  and 
that  the  flow  of  water  exposed  the  vein  to 
view.  There  was  some  other  testimony  In 
the  case  tending  to  show  that  the  vein  was 
known  to  exist  prior  to  the  application  for 
the  placer  patent;  but  we  will  not  go  fur- 
ther into  the  recital  of  that  testimony,  for  we 
are  of  opinion,  as  we  shall  hereinafter  ex- 
press, that  the  testimony  of  plaintiff  created 
a  substantial  conflict  as  to  whether  or  not 
the  vein  was  known  to  exist  at  the  time 
when  the  placer  application  was  made,  and 
when  we  use  the  word  "vein"  we  mean,  not 
simply  a  streak  of  quartz  which  was  appar- 
ent, but,  on  the  contrary,  we  mean  to  indi- 
cate a  quartz  vein,  in  its  legal  sense,— such  a 
one  as,  known  to  exist  at  the  time  of  the 
placer  patent,  can  be  held  to  be  excluded 
from  such  patent. 

Recurring  first  to  the  testimony  of  Adam 
Farrady,  the  grantee  of  Noyes  &  Upton  in  the 
Eldorado  claim,  he  testified  that  he  did  some 
work  upon  the  claim,  and  took  out  some  ore, 
but  that  he  gave  it  up  and  abandoned  it  be- 
cause it  did  not  pay  him  to  work  it  and  there 
appeared  to  be  nothing  in  it  to  warrant  him 
incurring  any  further  expenditures  on  his 
part  In  developing  the  said  claim  as  a  quartz  - 
lode  mine.  There  was  testimony  of  several 
other  witnesses  that  prior  to  the  application 
for  the  placer  patent  they  had.  been  over  the 
ground,  many  tunes,  where  the  vein  was  al- 
leged to  exist,  and  that  they  did  not  know  of 
any  vein  on  that  ground  which  Would  justify 
working  as  a  quartz  mine.  The  important 
testimony,  however,  on  behalf  of  plaintiff, 
was  that  of  David  N.  Upton.  He  was  one  of 
the  applicants  for  the  placer  patent,  and  he 
was  also  one  of  the  locators  of  the  Eldorado 
quarts  lode  mining  claim.  Mr.  Upton  said: 
"We  never  did  any  work  on  the  claim  [mean- 
ing the  Eldorado  quartz  claim].  The  reason 
that  we  didn't  was  that  we  didn't  consider  it 
worth  anything  as  a  quartz  proposition.  We 
never  did  anything  with  the  claim,— just 
abandoned  the  location.  I  don't  know  wheth- 
er we  sold  it  to  Farrady.  I  don't  recollect 
making  a  deed  for  It  There  may  be  a  deed, 
but  I  don't  recollect  It"  Mr.  Upton  says  else- 
where in  his  testimony  that  Farrady  did  not 
pay  him  $500  for  the  rffcorado  claim.  He 
could  not,  however,  successfully  deny  making 
the  deed  to  Farrady,  because  the  same  was 
Introduced  and  offered  In  evidence.  Witness 
Upton,  although  he  could  not  successfully 
deny  the  making  of  the  deed,  contended 
throughout  his  whole  examination  that  the 
"quartz  proposition,"  as  he  calls  It,  was  not 
worth  anything,  and  for  that  reason  he  and 
his  partners  gave  it  up.  He  says  further: 
"There  was  no  quartz  lead  known  to  exist 
in  this  placer  claim  prior  to  our  application, 
in  1880,  that  I  know  of,  except  this  one  that 
we  located."  This  witness  testified  that  the 
ground  was  more  valuable  for  placer  than  it 
was  for  quartz.  As  to  the  work  which  An- 
derson and  his  partners  did  on  the  claim,  the 
witness  Upton  testified  that  he  was  living 


right  by  the  ground  for  many  years.  He 
says:  "Anderson  and  that  outfit  did  not 
take  out  a  pound  of  ore,  to  my  knowledge, 
during  1878  and  18T9.  I  was  working  right 
in  that  vicinity,  on  the  same  lot  where  I  am 
now,  since  1866.  I  passed  back  and  forth 
on  this  ground  every  day  while  we  were  work- 
ing the  placers.  As  to  the  Eldorado  claim,  the 
reason  we  did  not  represent  It  was  that  we 
considered  it  valueless  for  a  quartz  claim. 
We  never  did  any  work  on  It,  to  my  knowl- 
edge." There  were  the  following  questions 
and  answers  between  this  witness  and-  the 
court:  "Q.  Let  me  ask  you  one  question,  Mr. 
Upton.  At  the  time  you  made  this  location 
of  the  so-called  Eldorado,  and  up  till  1888, 
was  this  vein,  or  supposed  vein,  upon  which 
you  jnade  the  location,  at  any  time.  In  your 
judgment  as  a  miner,  of  sufficient  value  to 
Justify  exploitation  or  development?  A.  No, 
sir;  It  was  not  Q.  I  understand  you  to  say 
that  was  a  reason  why  you  did  not  hold  it? 
A.  Yes,  sir;  there  was  no  indication  of  a 
quartz  lead  on  the  ground,  that  I  know  of,— 
anything,  more  than  this  place  in  the  ditch. 
Q.  You  thought  that  what  you  found  there 
was  not  sufficient  to  justify  development  and 
exploitation  as  a  quartz  claim?  A.  Yes,  sir." 
It  does  not  appear  to  be  necessary  to  quote 
the  evidence  further.  Between  the  defend- 
ants' and  the  plaintiffs  testimony  there  was 
a  conflict,  as  above  detailed,  upon  which 
conflict  the  court  found  In  favor  of  the  plain- 
tiff. The  question  of  law,  however,  is  wheth- 
er the  testimony  of  plaintiff  did  In  fact  raise 
a  substantial  conflict;  that  Is  to  say,  wheth- 
er the  evidence  of  plaintiff  was,  not  simply 
that  a  vein  did  not  exist  but  whether  plaintiff 
showed  that  there  did  not  exist  a  vein  of 
quartz,  In  legal  contemplation,— that  is,  such 
a  vein  as  would  be  excluded  from  the  placer 
patent 

The  question  of  "a  vein  known  to  exist 
at  the  time  of  an  application  for  a  patent" 
for  the  ground,  under  placer  and  town-site 
laws,  has  engaged  the  attention  of  the  Unit- 
ed States  supreme  court  many  times  within 
the  last  few  years,  and  In  one  case  resulted 
in  an  earnest  dissension  in  that  distinguished 
tribunal.  Iron  Silver  Min.  Co.  v.  Mike  & 
Starr  Gold  &  Silver  Mln.  Co..  143  U.  S.  394, 
12  Sup.  Ct  543.  But  in  that  case  the  con- 
tention within  the  court  seems  to  us  to  have 
been  more  upon  the  question  of  facts  in 
that  particular  case  than  upon  a  view  of 
the  law.  We  therefore  feel  that,  as  to  the 
law,  we  may  with  propriety  quote  from  both 
the  prevailing  and  dissenting  opinions  in 
the  case.  As  to  what  a  vein  is,  we  under- 
took in  the  case  of  Shreve  v.  Copper  Bell 
Min,  Co.,  11  Mont  309,  28  Pac.  315,  to  state 
what  we  believed  was  the  opinion  of  the 
United  States  supreme  court  upon  that  sub- 
ject We  said,  quoting  from  the  syllabus 
of  that  case,  which  states  the  conclusion 
correctly,  as  follows:  "It  Is  not  essential  to 
the  validity  of  the  location  of  a  mining  claim 
that  the  discoverer  should  have  found,  prior 
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»  his  location  thereof,  that  the  lode  contain- 
1  mineral  deposits  of  sufficient  value  to  jus- 
fy  work  to  extract  them;  butthesplritof  the 
tatutes  is  satisfied  by  the  discovery  of  mln- 
ral  deposits  of  such  value  as  to  at  least 
istify  the  exploration  of  the  lode,  in  ex- 
ectation  of  finding  ore  sufficiently  valua- 
le  to  work.  Weibold  v.  Davis,  7  Mont  107, 
ft  Pac.  S<$5;,  Davis'  Adm'r  v.  Weibbold,  139 
r.  S.  507,  11  Sup.  Ot  628,— reviewed  and 
Istinguished.'*  This  view,  we  believe,  is 
l  accord  with  the  decisions  of  the  United 
tates  supreme  court  rendered  prior  to  our 
eclsion  in  the  Copper  Bell  Case  (Dec.  14, 
391),  and  also  with  the  utterances  of  that 
ourt  since  that  date.  We  quote  as  follows 
•om  the  case  of  U.  S.  v.  Iron  Silver  Min.  Co., 
28  U.  S.  683,  9  Sup.  Ct.  195:  "It  appears 
ery  clearly  from  the  evidence  that  no  lodes 
r  veins  were  discovered  by  the  excavations 
f  Sawyer  In  his  prospecting  work,  and 
iat  his  lode  locations  were  made  upon  an 
rroneous  opinion,  and  not  upon  knowledge 
iat  lodes  bearing  metal  were  disclosed  by 
jem.  It  is  not  enough  that  there  may  have 
een  some  Indications,  by  outcroppings  on 
te  surface,  of  the  existence  of  lodes  or 
eihs  of  rock  in  place  bearing  gold  or  silver 
r  other  metal,  to  justify  their  designation 
3  'known'  veins  or  lodes.  To  meet  that 
esignatlon,  the  veins  or  lodes  must  be 
learly  ascertained,  and  be  of  such  extent 
i  to  render  the  land  more  valuable  on  that 
.•count,  and  Justify  their  exploitation.  Al- 
lough  pits  and  shafts  had  been  sunk  in 
irious  places,  and  what  are  termed,  in 
lining,  'crosscuts,'  had  been  run,  only  loose 
>ld  and  small  nuggets  bad  been  found, 
tingled  with  earth,  sand,  and  gravel.  Lodes 
id  veins  of  quartz  or  other  rock  In  place 
taring  gold  or  silver  or  other  metal  were 
>t  disclosed  when  the  application  for  the 
itents  was  made.  The  subsequent  dis- 
>very  of  lodes  upon  the  ground,  and  their 
lccessful  working,  does  not  affect  the  good 
Jtb  of  the  application.  That  must  be  de- 
rmined  by  what  was  known  to  exist  at 
le  time.  It  is  not,  therefore,  a  fault  to  be 
larged  upon  Sawyer  that  he  abandoned  his 
-iginal  lode  locations,  after  he  had  discov- 
ed  that  they  were  worthless,  in  order  to 
ake  locations  of  placer  claims."  In  Min- 
g  Co.  v.  Campbell,  135  U.  S.  287,  10  Sup. 
t.  765,  the  court,  speaking  of  a  placer  pat- 
it,  said:  "There  is  excepted  from  that 
ant  any  lode  existing  and  known  at  the 
me  application  was  made  for  his  patent 
'hether  such  a  lode  did  exist,  and  whether 

was  known  to  him,  is  a  question  which 
>  has  a  right  to  have  tried  by  a  court  of 
st ice,  and  from  which  he  cannot  be  ex- 
uded by  the  subsequent  action  of  the  of- 
;ers  of  the  land  department  •  •  •  But 

the  present  case  two  facts,  requiring  judg- 
ent  discretion,  knowledge  of  the  law,  and 
e  balancing  of  testimony,  are  essential  to 
e  exercise  of  the  right  to  grant  the  prop- 


erty to  some  other  party:  One  of  these,  the 
existence  of  such  a  vein.  Is  a  question  often 
of  great  conflict  of  evidence,  requiring  the 
weighing  of  testimony.  The  other,  the  most 
Important  of  all,  the  most  difficult  to  de- 
cide, the  least  likely  to  be  decided  correctly 
by  ex  parte  testimony,  or  in  ex  parte  pro- 
ceedings, is  the  question  whether,  if  such 
mine  existed,  it  was  known  to  the' party  who 
applied  for  the  patent  at  the  time  applica- 
tion was  made.  And  while  we  are  not  yet 
prepared  to  say  at  this  time  that  the  land 
officers  cannot,  on  a  prima  facie  case,  de- 
cide the  right  of  the  applicant  to  such  vein, 
and  give  him  a  patent  for  it,  we  are  satisfied 
that  In  any  conflict  between  the  title  conferred 
by  two  patents,  whether  it  be  In  law  or  in 
equity,  the  holder  of  the  title  under  the 
elder  patent  has  a  right  to  require  that  the 
existence  of  the  lode,  and  the  knowledge  of 
its  existence  on  the  part  of  the  grantee  of 
the  elder  patent  should  be  established."  As 
to  the  case  of  Davis'  Adm'r  v.  Weibbold, 
139  U.  S.  507, 11  Sup.  Ct  628,  we  very  fully  ex- 
pressed our  views  in  Shreve  v.  Copper  Bell 
Min.  Co.,  supra,  and  need  not  now  reiterate 
them. 

The  Mike  &  Starr  Case  came  Into  the 
United  States  supreme  court  later  (Feb.  29, 
1892;  143  U.  S.  394,  12  Sup.  Ct  543),  and,  for 
the  reason  which  we  have  suggested  above, 
we  feel  at  liberty  to  quote  from  both  opin- 
ions In  that  case.  We  extract  the  following 
from  the  majority  opinion:  "The  second  mat- 
ter is  this:  Was  there  a  known  vein  at  the 
time  of  the  application  for  a  patent,  within 
the  meaning  of  section  2333  [Rev.  St  U.  S.]  ? 
It  was  not  then  a  located  vein  or  lode,  and  the 
case  was  evidently  tried  by  the  plaintiff  upon 
the  theory  that  unless  It  was  a  located  vein 
It  was  not  a  known  vein;  but  that  as  we 
have  seen,  Is  not  a  correct  interpretation  of. 
the  statute  It  is  enough  that  it  be  known; 
and  in  this  respect  to  come  within  the  in- 
tent of  the  statute,  it  must  either  have  been 
known  to  the  applicant  for  the  placer  patent. 
Or  known  to  the  community  generally,  or  else 
disclosed  by  workings,  and  obvious  to  any 
one  making  a  reasonable  and  fair  inspection 
of  the  premises  for  the  purpose  of  obtaining 
title  from  the  government  •  •  •  Another 
question  is  whether  this  was  such  a  vein 
bearing  gold,  silver,  cinnabar,  lead,  or  other 
valuable  deposit,  as  that  a  discoverer  could 
obtain  title  thereto  under  sections  2320  and 
2325.  It  is  undoubtedly  true  that  not  every 
crevice  In  the  rocks,  nor  every  outcropping 
on  the  surface  which  suggests  the  possibility 
of  mineral,  or  which  may  on  subsequent  ex- 
ploration be  found  to  develop  ore  of  great 
value,  can  be  adjudged  a  known  vein  or 
lode,  within  the  meaning  of  the  statute  As 
said  by  this  court  in  the  case  of  U.  S.  v. 
Iron  Silver  Min.  Co.,  128  U.  8.  673,  683,  9 
Sup.  Ct  195,  'It  Is  not  enough  that  there 
may  have  been  some  indications,  by  outcrop- 
pings on  the  surface,  of  the  existence  of  lode* 
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or  veins  of  rock,  In  place  bearing  gold  or  sil- 
ver or  other  metal,  to  Justify  their  designa- 
tion as  "known"  veins  or  lodes.  To  meet 
that  designation,  the  veins  or  lodes  must  be 
clearly  ascertained,  and  be  of  such  extent  as 
to  render  the  land  more  valuable  on  that 
account,  and  Justify  their  exploitation.'  And 
yet  in  the  case  of  Mining  Co.  v.  Cheesman, 
116  V.  S.  529,  536,  6  Sup.  Ct.  481,  this  court 
sustained  ah  instruction  as  to  what  con- 
stitutes a  lode  or  vein,  given  In  these  words: 
'To  determine  whether  a  lode  or  vein  exists, 
it  is  necessary  to  define  those  terras;  and,  a8 
to  that,"  it  is  enough  to  say  that  a  lode  or 
vein  is  a  body  of  mineral,  or  mineral-bearing 
rock,  within  defined  boundaries  in  the  general 
mass  of  the  mountain.  In  this  definition  the 
elements  are  the  body  of  mineral  or  mineral- 
bearing  rock  and  the  boundaries.  With  ei- 
ther of  these  things  well  established,  very 
slight  evidence  may  be  accepted  as  to  the 
existence  of  the  other.  A  body  of  mineral 
or  mineral-bearing  rock  in  the  general  mass 
of  the  mountain,  so  far  as  it  may  continue 
unbroken  and  without  interruption,  may  be 
regarded  as  a  lode,  whatever  the  boundaries 
may  be.  In  the  existence  of  such  a  body, 
and  to  the  extent  of  it,  boundaries  are  im- 
plied. On  the  other  hand,  with  well-defined 
boundaries,  very*  slight  evidence  of  ore  with- 
in sUch  boundaries  will  prove  the  existence  of 
a  lode.  Such  boundaries  constitute  a  fissure, 
and  if  in  such  fissure  ore  is  found,  although 
at  considerable  intervals,  and  in  small  quan- 
tities, it  is  called  a  lode  or  vein.'  It  Is,  after 
all,  a  question  of  fact,  for  a  Jury.  It  can- 
not be  said,  as  a  matter  of  law,  in  advance, 
how  much  of  gold  or  silver  must  be  found  in 
a  vein  before  it  will  Justify  exploitation, 
and  be  properly  called  a  'known'  vein."  We 
take  the  following  language  from  the  dissent- 
ing opinion:  'But,  as  I  shall  show  hereafter, 
the  mere  indication  or  presence  or  gold  or 
silver  is  not  sufficient  to  establish  the  exist- 
ence of  a  lode.  The  mineral  must  exist  in 
such  quantities  as  to  Justify  expenditure  of 
money  for  the  development  of  the  mine,  and 
extraction  of  the  mineral.-  It  would  create 
surprise  among  miners  to  be  told  that  If  a 
trace  of  loose  gold,  such  as  Is  shown  here, 
was  found  at  any  one  spot  In  a  tunnel  lead- 
ing to  a  placer  claim,  it  would  establish  the 
existence  of  a  vein  or  lode  In  the  placer  claim, 
and  form  the  basis  of  a  proceeding  to  de- 
spoil a  purchaser  from  the  patentee,  years 
after  the  purchase,  of  a  large  portion  of  its 
mining  property.  *  *  •  The  presumption 
in  favor  of  its  validity  attends  the  placer 
patent,  as  it  does  all  patents  of  the  govern* 
ment  of  any  interest  in  the  public  lands 
which  they  purport  to  convey.  So  potential 
and  efficacious  is  such  presumption  that  it 
has  been  frequently  held  by  this  court,  that 
if,  under  any  circumstances  in  the  case,  the 
patent  might  have  been  rightfully  issued,  it 
will  be  presumed,  as  against  any  collateral  at- 
tack, that  such  circumstances  existed.  Smelt- 


ing Co.  v.  Kemp,  104  U.  S.  636,  646. 
was  said  by  the  circuit  court  in  the  Enrc 
Case,  a  patent  for  a  mining  claim  is  lr 
clad,  In  its  potency  against  all  mere  specv 
tlve  Inferences.  4  Sawy.  302.  Fed.  Cas.  I 
4,548.  The  burden  of  proof  therefore  res 
upon  the  defendant  to  show  affirmatively  tl 
it  was  entitled,  as  against  that  patent,  to  i 
possession  of  the  lode  claim,  on  the  grov 
that  the  lode  was  excepted  from  the  pate 
in  express  terms.  •  •  *  To  bring,  th« 
fore,  a  vein  or  lode  of  quartz  or  other  n 
in  place  bearing  precious  metals,  within 
exceptions  of  the  statute,  and,  of  course,  wl 
in  those  of  the  patent,  to  the  extent  to  wh 
they  are  operative,  the  vein  or  lode,  acco 
ing  to  the  decisions  referred  to,  must  hi 
been  known  to  exist  at  the  time  appllcat 
was  made  for  the  patent.  The  applicant  coi 
not,  of  course,  speak  of  discoveries  not  tl 
made.  Necessarily,  his  knowledge  must  hi 
been  limited  to  the  time  of  his  applicati 
*  •  •  As  stated  above,  there  can  be 
location  of  a  lode  or  vein  until  the  discovt 
of  precious  metals  in  it  has  been  had.  A 
then  it  is  not  every  vein  or  lode  which  n 
show  traces  of  gold  or  silver  that  is  . 
empted  from  sale  or  patent  of  the  ground  e 
bracing  it,  but  those  only  which  possess  th 
metals  in  such  quantity  as  to  enhance  t 
value  of  the  land,  and  Invite  the  expendiri 
of  time  and  money  for  their  developme 
No  purpose  or  policy  would  be 1  subserved 
excepting  from  sale  and  patent  veins  a 
lodes  yielding-  no  remunerative  return 
labor  expended  upon  them.  Such  excepth 
would  only  be  productive  of  embarrass uk 
to  the  patentee,  without  any  benefit  to  o 
ere.  In  a  suit  brought  by  the  United  Sta 
to  cancel  certain  placer  claims,  against  i 
plaintiff  in  this  case,  alleging,  among  otl 
things,  that  the  patents  were  obtained 
false  and  fraudulent  representations;  that  t 
land  contained  no  known  veins  or  lodes 
quartz  or  other  rock  in  place  bearing  gold 
silver  or  other  metals,— the  court,  speaki 
of  the  evidence  in  the  case  as  insufficient 
sustain  the  allegation-,  said:  'It  is  not  enou 
that  there  may  have  been  some  lndicatio 
by  outcroppings  on  the  surface,  of  the  exl 
ence  of  lodes  or  veins  of  rock  in  place  be 
Ing  gold  or  silver  or  other  metal,  to  just 
their  destination  as  "known"  veins  or  lod 
To  meet  that  designation,  the  lodes  or  ve: 
must  be  clearly  ascertained,  and  be  of  st 
extent  as  to  render  the  land  more  valua! 
on  that  account,  and  justify  their  exploi 
tlon.'  U.  S.  v.  Iron  Silver  Min.  Co..  128 
S.  673,  683,  9  Sup.  Ct  195.  See,  to  the  sai 
purport.  Deffeback  v.  Hawke,  115  U.  S.  3 
404,  6  Sup.  Ct  95,  and  Colorado  Coal  &  Ir 
Co.  v.  U.  S.,  123  U.  S.  307.  328,  8  8up.  < 
131.  *  •  •  To  sustain  the  admission 
such  beliefs  or  opinions  in  evidence  agali 
the  patent  would  be  to  take  from  that 
8trument  of  the  government  all  the  pet 
and  security  which  it  is  supposed  to  gJ 
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s  possessor.  In  the  enjoyment  of  the  prop- 
•ty  it  transfers  to  him.  An  unlocated  lode 
aim,  existing  only  In  the  impressions  and 
•llefs  of  neighbors  or  others,  and  not  in 
lowledge  founded  upon  discovery  and  ex- 
oration,  does  not  seem  to  me  to  have  any 
ement  of  property  or  validity  as  a  basis  of 
defense  to  proceedings  to  obtain  a  patent 
om  the  government" 

The  case  of  Dower  v.  Richards,  151  TJ.  8. 
•8,  14  Sup.  Ct.  452,  was  a  controversy  be- 
reen  a  town-site  patent  and  a  placer  pat- 
it  In  that  case  the  court  said:  "There 
m  be  no  doubt  that  the  decision  of  the  su- 
*eme  court  of  the  state  in  this  respect  was 
•rrect  It  Is  established  by  former  ded- 
ans of  this  court  that  under  the  acts  of  con- 
ess  which  govern  this  case,  in  order  to 
:cept  mines  or  mineral  lands  from  the  op- 
ation  of  a  town-site  patent  it  is  not  suffi- 
ent  that  the  lands  do  in  fact  contain  min- 
als,  or  even  valuable  minerals,  when  the 
wn-site  patent  takes  effect  but  they  must 
that  time  be  known  to  contain  minerals 
such  extent  and  value  as  to  justify  ex- 
mdltures  for  the  purpose  of  extracting 
em;  and,  If  the  lands  are  not  known  at 
at  time  to  be  so  valuable  for  mining  pur- 
ges, the  fact  that  they  have  once  been  val- 
ible,  or  are  afterwards  discovered  to  be 
ill  valuable,  for  such  purposes,  does  not  de- 
at  or  Impair  the  title  of  persons  claiming 
ider  the  town-site  patent  Deffeback  v. 
awke,  115  U.  S.  302,  6  Sup.  Ct  95;  Davis* 
din'r  v.  Weibbold,  189  U.  S.  507,  11  Sup.  Ct 
8."  We  call  attention  to  the  facts  in  that 
se  to  exemplify  how  far  the  United  States 
prerae  court  has  gone  In  requiring  strict 
td  satisfactory  proof  that  the'  vein  was 
town  to  exist  at  the  time  that  its  competing 
iteut  was  Issued. 

Applying  these  principles  to  the  facts  in 
e  case  at  bar,  we  find  positive  testimony 
t  the  part  of  plaintiff  that  the  vein  which 
e  defendant  Hennessy  located  In  1888,  al- 
ough  conceded  to  be  known  as  a  vein  pri- 
to  the  placer  application,  was  not  prior 
that  application,  known  to  be  such  a  vein 
i  the  decisions  hold  to  be  exempt  from  the 
acer  giant  There  was  positive  testimony 
•fore  the  district  court  that  the  vein  of  the 
ugusta  lode  mining  claim,  at  the  time  of 
e  application  for  the  placer  patent  was  not 
le  which  was  known  to  contain  minerals 
such  extent  and  value  as  to  justify  ex- 
nditures  for  the  purpose  of  extracting 
em.  See  the  doctrine  as  stated  by  us  in 
e  Copper  Bell  Case,  supra,  and  affirmed  in 
jwer  v.  Richards,  151  U.  S.  658,  14  Sup. 
.  452.  We  are  therefore  of  opinion  that 
9  district  court  must '  be  sustained  in  its 
ldlng  that  there  was  not  at  the  time  of  the 
plication  for  the  placer  patent  such  a  vein 
own  to  exist  as  would  exempt  the  same 
▼  .39r.no.  4— 80 


from  a  placer  grant  Of  course,  It  Is  appar- 
ent that  the  views  which  we  have  herein  ex- 
pressed are  not  out  of  accord  with  the  deci- 
sion of  the  United  States  supreme  court  in 
Barden  v.  Railroad  Co.,  154  U.  S.  288,  14  Sup. 
Ct  1030,  for  in  that  case  the  exemption  of 
mineral  lands  was  of  such  lands,  whether 
known  or  unknown. 

There  was  a  substantial  conflict  of  - testi- 
mony, as  we  have  shown,  as  to  whether  the 
Augusta  vein  was  legally  known  to  exist  at 
the  time  of  the  application  for  the  placer 
patent  When  there  is  a  substantial  con- 
flict in  the  evidence,  and  that  conflict  has 
been  resolved  by  the  district  court,  and  the 
district  court  has  denied  a  motion  for  a  new 
trial,  this  court  will  not  disturb  the  result. 
This  doctrine  has  been  so  persistently  an- 
nounced by  this  court  for  26  years  that  it 
may  be  considered  as  the  settled  rule  In  this 
jurisdiction. 

Another  error  assigned  by  the  appellants  is 
that  the  district  court  allowed  plaintiff  to 
Introduce  testimony  that  at  the  time  of  the 
placer  application  the  ground  was  more  val- 
uable as  a  placer  mine  than  as  a  quartz-lode 
mine.  We  are  of  opinion  that  such  testi- 
mony was  not  in  the  nature  of  conclusive 
evidence,  but  that  It  was  competent  as  tend- 
ing In  some  degree— slight  perhaps— to  prove 
that  the  vein  was  not  such  a  one  as  to  ex- 
empt It  from  the  placer  grant  See  the  cases 
heretofore  cited  In  this  opinion. 

Another  error  assfgned  by  the  appellants 
la  the  exclusion  by  the  court  of  the  location 
notice  of  the  Bettlna  lode  claim.  This  was 
a  location  attempted  to  be  made  by  Anderson 
and  others  on  February  23,  1878,  upon  the 
vein  which  defendant  Hennessy  afterwards 
located  as  the  Augusta.  It  is  conceded  that 
the  location  notice  of  the  Bettina  was  de- 
fective, In  that  it  was  not  verified.  O'Don- 
nell  v.  Glenn,  8  Mont  248,  19  Pac.  302;  Id., 
9  Mont  452,  23  Pac  1018;  Met  calf  v.  Pres- 
cott  10  Mont  283,  25  Pac.  1037.  But  appel- 
lants claim  that  the  location  notice  was  com- 
petent testimony,  as  tending  to  prove  that  a 
vein  was  known  to  exist  Whether  it  was 
competent  or  not  does  not  seem  to  be  mate- 
rial at  this  time,  for  the  reason  that  defend- 
ants were  allowed  to  prove  by  the  testimony 
of  the  attempting  locators  their  knowledge  of 
the  existence  of  the  vein.  They  testified 
very  fully  in  this  respect  and  they  were  per- 
mitted to  say  all  that  they  could  have  said 
If  their  Invalid  location  notice  had  been  per- 
mitted to  be  introduced  in  testimony.  There- 
fore, the  defendants  could  have  suffered  no 
Injury  in  this  respect  We  are  of  opinion 
that  none  of  the  errors  assigned  can  be  sus- 
tained, and  the  judgment  is  therefore  af- 
firmed. 

HUNT,  J.f  concur* 
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KING  t.  THOMPSON. 

(Supreme  Court  of  Oklahoma.    Feb.  10.  1895.) 

Towh-Sitb  Trustees — Aw  a  bd  op  Lot— Validity 
— Findings  or  Fact — Rkvibw  bt  Court. 

1.  Town-site  trustees  appointed  under  the 
act  of  congress  of  May  14,  1890,  relating  to 
town  sites  in  Oklahoma,  In  the  discharge  of 
their  duty  bear  the  same  relation  to  the  dis- 
position of  town  lots  that  registers  and  receiv- 
ers do  to  the  disposal  of  public  lands,  and  their 
decisions  on  controverted  questions  of  fact  are 
conclusive,  and  can  only  be  reviewed  on  appeal 
to  the  proper  departmental  officers. 

2.  A  court  of  equity  will  only  interfere  to 
prevent  injustice  and  wrong  after  the  matter 
has  been  finally  determined  in  the  land  depart- 
ment by  reason  of  a  misapplication  of  law  to 
the  facts  found  by  such  officers,  or  on  account 
of  fraud  or  imposition. 

3.  A  petition  which  seeks  to  charge  the 
holder  of  the  legal  title,  as  a  trustee  for  the  pe- 
titioner, for  a  town  lot  awarded  and  conveyed 
by  a  town-site  board  under  the  provisions  of  the 
act  of  May  14,  1890,  and  which  fails  to  -mow 
that  any  fraud  or  any  imposition  was  practiced 
on  the  board  by  the  prevailing  party,  and  which 
fails  to  set  out  the  finding  of  fact  upon  which 
the  board  made  the  award,  does  not  state  such 
facts  as  to  give  a  court  of  equity  authority  to 
hear  and  determine  any  question  determined 
by  the  town-site  board,  and  it  is  not  error  to 
sustain  a  demurrer  to  such  petition.  The  town- 
site  trustees  are  required  to  pass  upon  contro- 
verted questions  of  fact  between  adverse  claim- 
ants to  lots,  and  for  errors  of  judgment  on  the 
weight  of  the  evidence  the  only  remedy  is  by 
an  appeal  to  their  superiors  in  the  land  depart- 
ment, and  the  courts  will  not  exercise  any  juris- 
diction over  such  questions  unless  it  is  made 
clearly  manifest  that  some  fraud  or  imposition 
was  practiced  which  occasioned  a  conclusion  dif- 
ferent from  what  it  would  otherwise  have  been. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oklahoma  coun- 
ty; before  Justice  John  G.  Clark. 

Suit  by  Emma  King  against  W.  R.  Thomp- 
son. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

J.  A.  Wilson,  for  appellant  J.  H.  Everret 
for  appellee. 

BURFORD,  J.  This  is  a  suit  In  equity 
by  Emma  King  to  have  the  defendant 
Thompson,  declared  a  trustee  for  her,  and 
to  direct  the  conveyance  to  her  of  lot  No.  10, 
block  No.  0,  in  South  Oklahoma  City.  She 
alleges  In  her  petition  that  she  Is  a  native- 
born  citizen  of  the  United  States,  over  21 
years  of  age;  that  she  became  a  citizen  of 
Oklahoma  territory  and  a  resident  of  South 
Oklahoma  City  on  the  31st  day  of  January, 
1890:  that  she  was  not  in  the  territory  prior 
to  the  22d  day  of  April,  1889;  that  the  quar- 
ter section  of  land  embracing  said  lot  was 
entered  by  a  board  of  town-site  trustees,  ap- 
pointed by  the  honorable  secretary  of  the  In- 
terior under  the  provisions  of  the  act  of  May 
14,  1890,  relating  to  town  sites  in  Oklahoma; 
that  prior  thereto  she  purchased  from  one 
R.  H.  Lechner  the  lot  in  controversy;  that 
at  time  of  her  said  purchase  he  was  the  oc- 
cupant and  In  possession  of  said  lot;  that  in 
pursuance  of  said  purchase  she  went  into 
peaceable  possession  of  said  lot,  and  has 


continued  to  occupy  and  reside  upon  the  same, 
and  has  made  valuable  Improvements  there- 
on; that  she  filed  her  application  with  the 
town-site  trustees  for  said  lot  and  complied 
with  all  the  rules  and  regulations  prescribed 
by  the  land  department  In  reference  thereto. 
She  further  alleges  that  the  defendant  W. 
R.  Thompson,  also  filed  application  with  said 
town-site  board  for  the  lot  in  controversy, 
and  that  the  rights  of  said  claimants  were 
presented  to  the  town-site  board,  and  that 
after  hearing  the  evidence  of  both  parties 
as  to  their  residence,  occupancy,  and  improve- 
ments, the  said  board  awarded  the  lot  in 
question  to  the  defendant  Thompson.  She 
further  alleges  that  said  board  in  making 
said  award  to  Thompson  disregarded  their 
duties  and  Instructions  In  deciding  adverse- 
ly to  her,  and  that  her  evidence  before  said 
board  showed  that  she  was  a  qualified  claim- 
ant for  the  lot  entitled  to  take  and  hold  land 
in  Oklahoma,  and  that  she  was  the  first  legal 
settler  upon  the  said  lot  and  that  the  de- 
fendant Thompson,  had  in  no  way  occupied 
or  improved  said  lot  prior  to  her  occupancy 
thereof;  and  she  prays  that  the  deed  Issued 
to  Thompson  shall  be  declared  by  the  court 
to  be  held  in  trust  for  her,  and  that  she  be 
decreed  the  legal  owner  of  the  lot  and 
Thompson  be  directed  to  execute  a  deed  of 
conveyance  to  her.  A  demurrer  was  filed  to 
this  petition  upon  the  grounds  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  court  sustained  the  demur- 
rer, and,  the  plaintiff  refusing  to  plead  fur- 
ther, judgment  was  rendered  for  the  defend- 
ant From  this  judgment  plaintiff  appeals, 
and  assigns  as  error  the  sustaining  of  the  de- 
murrer to  her  petition. 

The  plaintiff  In  error  has  furnished  no  brief 
in  this  case.  An  examination  of  the  record 
fails  to  disclose  any  error  on  the  part  of  the 
trial  court  In  order  to  afford  the  plaintiff 
any  relief  under  her  petition  it  will  be  neces- 
sary for  the  court  to  review  the  proceedings 
of  the  town-site  board,  and  pass  upon  the 
questions  of  fact  which  were  properly  de- 
terminable by  that  tribunal.  We  held  in  the 
case  of  Twine  v.  Carey  (Okl.)  37  Pac  1096. 
that:  "Town-site  trustees,  appointed  under 
the  act  of  May  14,  1890,  bear  the  same  rela- 
tion to  the  disposition  of  town  lots  that  reg- 
isters and  receivers  do  to  the  disposal  of  pub- 
lic lands,  and  their  decisions  on  questions  of 
fact  are  conclusive,  and  will  not  be  inquired 
into,  except  on  appeal  to  the  proper  depart- 
mental officers.  A  court  of  equity  will  only 
interfere  to  prevent  injustice  from  being 
done,  after  final  judgment,  by  reason  of 
fraud,  accident,  or  mistake,  or  misapplica- 
tion of  the  law."  It  has  been  repeatedly 
held  by  the  supreme  court  of  the  United 
States  that  the  courts  will  not  exercise  any 
supervisory  powers  over  the  decisions  of  the 
officers  of  the  land  department  on  mere  ques- 
tions of  fact  presented  for  their  determina- 
tion, and  that  It  Is  only  when  those  officers 
have  misconstrued  the  law  applicable  to  the 
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case,  as  established  before  the  department, 
and  thus  denied  to  parties  rights  which,  un- 
der a  correct  construction,  would  have  been 
conceded  to  them,  or  where  misrepresenta- 
tions and  fraud  hare  been  practiced  neces- 
sarily affecting  their  Judgment,  that  the 
courts  can  In  proper  proceedings  interfere, 
and  refuse  .to  give  effect  to  their  action. 
Qulnby  v.  Conlan,  104  U.  S.  420;  Johnson  v. 
Towsley,  13  Wall.  72;  Shepley  v.  Cowan,  91 
U.  S.  330;  Moore  v.  Robbins,  96  U.  S.  535. 
In  the  case  of  Quinby  v.  Conlan,  104  U.  8. 
420,  Justice  Field,  In  delivering  the  opinion 
of  the  court,  said:  "But,  independently  of 
this  conclusion,  there  Is  a  general  answer  to 
the  alleged  erroneous  rulings  of  the  officers 
of  the  land  department  as  grounds  for  the 
interference  of  the  court  Those  rulings 
were  upon  mere  matters  of  fact,  or  upon 
mixed  questions  of  law  and  fact,  which  were 
properly  cognizable  and  determinable  by  the 
officers  of  that  department  The  laws  of  the 
United  States  prescribe  with  particularity 
the  manner  in  which  portions  of  public  do- 
main may  be  acquired  by  settlers.  They  re- 
quire personal  settlement  upon  the  lands  de- 
sired, and  their  inhabitation  and  improve- 
ment and  a  declaration  of  the  settler's  acts 
and  purposes  to  be  made  in  the  proper  of- 
fice of  the  district  within  a  limited  time  aft- 
er the  public  surveys  are  extended  over  the 
lands.  By  them  a  land  department  has  been 
created  to  supervise  all  the  various  steps  re- 
quired for  the  acquisition  of  the  title  of  the 
government  Its  officers  are  required  to  re- 
ceive, consider,  and  pass  upon  the  proofs 
furnished  as  to  the  alleged  settlements  upon 
the  lands,  and  their  improvement  when  pre- 
emption rights  are  claimed,  and,  in  case  of 
conflicting  claims  to  the  same  tract  to  hear 
the  contesting  parties.  The  proofs  offered  in 
compliance  with  the  law  are  to  be  presented, 
in  tbe  first  instance,  to  the  officers  of  the 
district  where  the  land  is  situated,  and  from 
their  decision  an  appeal  lies  to  the  commis- 
sioner of  the  general  land  office,  and  from 
him  to  the  secretary  of  the  interior.  For 
mere  errors  of  judgment  as  to  the  weight  of 
evidence  on  those  subjects  by  any  of  the  sub- 
ordinate officers  the  only  remedy  is  by  ap- 
peal to  his  superior  of  the  department  The 
courts  cannot  exercise  any  direct  appellate 
jurisdiction  over  the  rulings  of  those  offi- 
cers or  of  their  superior  in  the  department  in 
such  matters,  nor  can  they  reverse  or  correct 
them  in  a  collateral  proceeding  between  pri- 
vate parties.  It  would  lead  to  endless  liti- 
gation, and  be  fruitful  of  evil,  If  a  supervi- 
sory power  were  vested  In  the  courts  over 
the  action  of  the  numerous  officers  of  the 
land  department  on  mere  questions  of  fact 
presented  for  their  determination."  It  is 
well  settled  that  the  misconstruction  of  the 
law  by  the  officers  of  the  department  which 
will  authorize  the  interference  of  the  court 
must  be  clearly  manifest  and  not  alleged  up- 
on a  possible  finding  of  the  facts  from  the 


evidence  different  from  that  reached  by  such 
officers;  and  where  fraud  and  misrepresenta- 
tion are  relied  upon  as  grounds  for  the  inter- 
ference of  the  court  they  should  be  stated 
with  such  fullness  and  particularity  as  to 
show  that  they  must  have  necessarily  affect- 
ed the  action  of  the  officers  of  the  depart* 
ment  Mere  allegations  of  fraud  and  mis- 
representation will  not  suffice.  U.  S.  v.  Ath- 
erton,  102  U.  S.  372.  In  Baldwin  v.  Stark, 
107  U.  S.  463,  2  Sup.  Ct.  473,  the  law  is  clear- 
ly stated  as  follows:  "It  has  been  so  repeat- 
edly decided  in  this  court  in  cases  of  this 
character  that  the  land  department  is  a  tri- 
bunal appointed  by  congress  to  decide  ques-  , 
tions  like  this,  and,  when  finally  decided  by 
the  officers  of  that  department  the  decision 
Is  conclusive,  if  erroneous  as  regards  all 
questions  of  fact  that  it  is  useless  to  consid- 
er the  point  further.  Where  fraud  or  impo- 
sition has  been  practiced  on  the  party  inter- 
ested or  on  the  officers  of  the  law,  or  where 
these  latter  have  clearly  mistaken  the  law  of 
the  case  applicable  to  the  facts,  courts  of 
equity  may  give  relief,  but  they  are  not  au- 
thorized to  re-examine  into  a  mere  question 
of  -fact  dependent  on  conflicting  evidence, 
and  to  review  the  weight  which  those  officers 
attached  to  such  evidence."  See,  also,  Jef- 
fords v.  Hine  (Ariz.)  11  Pac  352;  Plummer 
v.  Brown  (Cal.)  12  Pac.  464.  There  is  no  al- 
legation in  the  petition  In  this  case  that  any 
fraud  was  practiced  upon  the  town-site 
board,  or  that  they  were  misled  by  any  mis- 
representations or  imposition  of  the  defend- 
ant. The  facts  alleged  in  the  petition  do  not 
bring  the  case  within  the  rule  laid  down  in 
the  authorities  sufficiently  to  give  a  court  of 
equity  authority  to  interfere  with  the  de- 
cisions of  the  town-site  board.  If  the  town- 
site  board  decided  the  case  wrongfully  under 
the  evidence  before  it  the  plaintiff  had  her 
remedy  by  appeal  to  the  commissioner  of  the 
general  land  office,  and,  if  not  there  satis- 
fied, by  an  appeal  to  the  secretary  of  the  inte- 
rior. The  law  furnished  him  an  ample  rem- 
edy; and,  where  one  has  an  ample  remedy 
at  law,  and  fails  to  avail  himself  of  It,  a 
court  of  equity  will  not  give  him  relief.  The 
judgment  of  the  district  court  is  affirmed. 
All  the  Justices  concurring. 


(2  Okl.  611) 
CHISHOLM  v.  WEISSE. 

(Supreme  Court  of  Oklahoma.   Feb.  16,  1895.) 

Public  Lands— Town-Site  Commissioners  —  Re- 
view  of  Decisions. 

1.  Findings  of  fact  made  by  town-site  com- 
missioners appointed  by  a  probate  judge,  under 
authority  of  the  act  or  congress  approving  the 
treaties  with  the  Pottawatomie  Indians,  are  not 
conclusive,  but  are  merely  prima  facie  or  ad- 
visory, and  a  court  of  equity  will,  on  a  proper 
showing,  re-examine  the  questions  of  fact  as 
to  settlement  and  occupancy,  and  cause  the  lob 
to  be  conveyed  to  the  person  who,  under  the 
law,  should  have  received  the  same. 
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2.  The  town  site  of  Tecumseh  was  entered 
nnder  the  provisions  of  sections  2387,  2388, 
Rev.  St.  U.  S.,  as  modified  and  amended  by  the 
act  of  congress  of  March  3,  1891,  and  the  trust 
was  to  be  executed  as  provided  by  the  town- 
site  laws  of  Kansas. 

3.  The  town-site  laws  of  Kansas  had  re- 
ceived judicial  construction  by  the  supreme 
court  of  that  state  prior  to  their  adoption  by 
congress  for  Oklahoma,  and  the  courts  here 
will  follow  that  construction. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Pottawatomie 
county;  before  Justice  H.  W.  Scott 

Bill  by  Theodore  Weisse  against  Jesse 
Cbisholm.  Judgment  for  complainant,  and 
defendant  appeals.  Affirmed. 

Redick,  Lewis  &  Snyder,  for  appellant 
J.  H.  Woods,  for  appellee. 

BURFORD,  J.  This  was  a  suit  in  equity 
by  the  defendant  In  error  to  have  the  plain- 
tiff in  error  declared  a  trustee  for  him  for  a 
lot  in  the  town  of  Tecumseh,  the  county  seat 
of  Pottawatomie  county.  The  town  site  of 
Tecumseh  was  set  apart  by  the  secretary  of 
the  Interior  under  authority  of  the  act  of 
congress  approved  March  3,  1891  (26  Stat 
1026),  and  was,  at  the  opening  of  the  Potta- 
watomie reservation  to  settlement,  entered 
by  the  probate  Judge  of  that  county  for 
town-site  purposes,  under  the  provisions  of 
the  act  of  congress  above  cited.  After  the 
entry  had  been  made,  the  probate  Judge  ap- 
pointed three  commissioners,  as  provided  in 
the  laws  of  the  state  of  Kansas  regulating 
town  sites  on  public  lands.  The  plaintiff 
and  the  defendant  both  made  claim  before 
said  commissioners  awarded  said  lot  to  the 
plaintiff  In  error,  and  the  probate  Judge  con- 
veyed by  trustee's  deed  said  lot  to  the  plain- 
tiff in  error.  The  defendant  in  error  brought 
his  action  In  the  district  court  to  have  the 
plaintiff  in  error  decreed  to  hold  the  title  In 
trust  for  him,  and  to  compel  a  conveyance 
of  said  lot.  The  case  was  tried  in  the  dis- 
trict court,  and  finding  and  Judgment  had  in 
favor  of  the  defendant  In  error,  and  a  decree 
entered  directing  the  plaintiff  in  error  to  con- 
vey the  lot  in  question  to  the  defendant  in 
error,  and,  upon  failure,  that  a  commissioner 
be  appointed  to  make  said  conveyance. 
From  this  Judgment  plaintiff  In  error  appeals 
to  this  court. 

The  only  question  presented  by  the  brief 
of  counsel  for  plaintiff  in  error,  and  relied 
upon  by  them,  is  that  neither  the  referee  ap- 
pointed in  the  district  court  to  take  the  testi- 
mony In  said  cause,  or  the  court,  had  any 
right  to  examine  into  the  question  of  fact 
upon  which  the  decision  of  the  town-site 
board  was  based,  and  they  cite  In  support 
of  this  proposition  the  case  of  Twine  v. 
Carey,  decided  by  this  court,  and  reported 
In  37  Pac.  1097.  The  case  of  Twine  v.  Carey 
presented  an  entirely  different  question  from 
the  one  involved  In  this  case.  The  town-site 
board  In  that  case  was  appointed  by  the  sec- 


retary of  the  interior  under  the  act  of  c 
gress  approved  May  14,  1890,  and  they  w 
held  to  be  government  officers,  appointed 
the  purpose  of  hearing  and  determining  c 
troversles  between  lot  claimants,  and  t 
their  decisions  on  questions  controverted 
fact  had  the  same  force  and  effect  as  wl 
made  by  registers  and  receivers,  of  the  TJ 
ed  States  land  office.  The  case  at  bar  art 
under  a  different  statute.  The  act  of  c 
gress  of  March  3, 1891,  provides,  In  refere 
to  the  Pottawatomie  and  Shawnee  and  Ct 
enne  and  Arrapahoe  reservations,  that, 
soon  as  the  county  lines  are  designated 
the  secretary,  he  shall  reserve  not  to  exc 
one-half  section  of  land  In  each  county,  to 
located  near  the  center  of  the  county, 
county-seat  purposes,  to  be  entered  un 
sections  2387,  2388,  Rev.  St  U.  S.:  "I 
vided,  that  in  addition  to  the  jurisdld 
granted  to  the  probate  courts  and  the  ; 
tices  thereof  in  Oklahoma  Territory  by  le 
lative  enactments,  which  enactments 
hereby  ratified,  the  probate  Judges  of  c 
territory  are  hereby  granted  such  Juris 
tlon  in  town-site  matters  and  under  s 
regulations  as  are  provided  by  the  laws 
the  state  of  Kansas."  The  town  site  of 
cumseh  was  entered  by  the  probate  Ju 
under  the  provisions  of  sections  2387  > 
2388  of  the  Revised  Statutes  of  the  Uni 
States.  The  land  embraced  within  the  tc 
site  was  conveyed  by  the  United  States 
patent  to  the  probate  Judge,  in  trust  for 
benefit  of  the  several  occupants  as  their 
terests  might  appear.  The  mode  of  de 
mining  who  the  rightful  occupants  were,  i 
the  manner  of  passing  the  title  from 
probate  Judge  to  such  occupants,  were  th 
prescribed  by  the  laws  of  the  state  of  K 
sag,  congress  having  adopted  for  this  i 
pose  the  laws  of  that  state.  The  conn 
sioners  appointed  by  the  probate  Judge  w 
required,  under  the  laws  of  the  state  of  E 
8as,  to  cause  a  survey  to  be  made,  then  t 
30  days'  notice,  and  proceed  on  the  day  i 
ignated  in  such  publication  to  set  apart 
the  persons  entitled  to  receive  the  same 
lots,  squares,  or  grounds  to  which  e 
should  be  entitled,  according  to  their 
spectlve  interests,  Including  In  the  portioz 
portions  set  apart  to  each  person  or  o 
pany  of  persons  the  improvements  belong 
to  such  person  or  company.  The  comi 
sioners  were  then  required  to  levy  a  tax 
on  all  the  lots  and  improvements,  accord 
to  their  value,  sufficient  to  pay  all  costs  i 
expenses,  and  no  deed  was  to  be  made  u 
such  tax  should  be  paid.  At  the  time  th 
statutes  were  adopted  by  the  act  of  congi 
referred  to;  they  had  received  Judicial  < 
struction  by  the  supreme  court  of  the  si 
of  Kansas;  and,  under  the  well-known  t 
of  construction  that  the  adoption  of  the  li 
of  another  Jurisdiction  carries  with  it  t 
construction  placed  upon  such  laws  by 
Jurisdiction  from  which  such  laws  are  adc 


Digitized  by 


IN  RE  BROWN. 


I,  the  construction  placed  upon  the  laws 
r  the  supreme  court  of  Kansas  should  con- 
ol  the  courts  of  this  territory  in  determin- 
g  their  meaning  and  effect.  The  supreme 
urt  of  the  state  of  Kansas  in  Rathbone  v. 
.erling,  25  Kan.  444,  had  under  considera- 
jn  the  identical  question  involved  in  the 
se  at  bar,  and  Justice  Brewer,  speaking 
r  the  court,  said:  "We  understand  the 
ope  of  the  act  of  congress,  as  well  as  the 
ate  statute,  to  be  to  secure  to  each  occu- 
int  the  lots  actually  occupied  by  him.  This 

a  fixed  and  vested  right,  something  not 
sting  in  the  discretion,  or  depending  upon 
e  award,  of  the  commissioners.  The  com- 
issioners  are  to  examine  and  ascertain  who 
e  occupants  and  what  lots  they  occupy, 
tiey  do  not  create  the  right  They  simply 
quire  as  to  the  existing  right  Their  re- 
nt is  prima  fade  evidence,  but  their  action 

not  conclusive.  Even  If  it  were  conceded 
at  they  are  a  quasi  judicial  tribunal,  their 
clsion  and  award  partaking  of  the  nature 

a  judicial  determination,  still  that  would 
•t  settle  the  conclusiveness  of  their  action, 
any  determinations  In  courts,  and  of  un- 
testionable  judicial  nature,  are  not  final 
id  conclusive,  and  do  not  bar  a  subsequent 
quiry  and  investigation.  •  •  •  It  seems 

us  that  the  legislature  intended  that  there 
ould  be  no  final  trial  or  conclusive  adjudi- 
tion;  that  as  to  such  questions  as  arise  in 
Is  case,  their  award  should  be  simply 
ima  facie  evidence  of  occupancy  and  right 
le  officers  are  strictly  commissioners,  and 
t  a  court  They  inquire  Into  and  report 
cts;  they  do  not  decide  disputes  or  render 
dgments.    Our  conclusion,  then,  is  that 

a  case  in  which  there  was  a  single  oecu- 
nt  of  a  lot,  the  award  of  the  commlssion- 
»,  and  the  subsequent  deed  of  the  probate 
dge,  are  not  conclusive  against  the  right  of 
e  occupants."  This  was  the  construction 
ren  to  the  laws  of  Kansas  at  the  time  con- 
ess  adopted  them  as  the  law  to  regulate 
e  action  of  the  probate  judges  and  com- 
ssioners  in  disposing  of  the  lots  embraced 
the  town  site  of  Tecumseh,  and,  aside  from 
5  construction  placed  upon  said  laws  by 
e  highest  court  of  that  state,  we  believe 
a  construction  to  be  a  reasonable  and  prop- 
one. When  a  town  site  is  rendered  by 
e  probate  judge  under  the  provisions  of 
;tlons  2387,  2388,  Rev.  St.  U.  S:,  and  patent 
:ues  therefor,  the  government  parts  with 

title  In  the  land,  and  the  executive  offl- 
rs  with  all  control  thereof.    The  trust  Is 

be  executed  In  such  manner  as  may  be 
escribed  by  the  laws  of  the  place  where 
e  land  Is  situated.  In  the  other  class  of 
ses,  referred  to  in  the  case  of  Twine  v. 
.rey,  supra,  a  different  rule  prevails,  for 
e  reason  that  lands  are  still  subject  to  the 
wers  and  control  of  the  officers  designated 

congress  for  the  purpose  of  determining 
10  are  the  rightful  occupants  and  who  shall 
;elve  the  title.  In  the  one  case  the  gov- 
nment  surrenders  its  control  and  in'  the 


other  retains  It  In  such  cases  as  the  one 
at  bar,  If  the  commissioners  appointed  by 
the  probate  judge,  In  attempting  to  deter- 
mine who  the  occupant  of  any  particular  lot 
is,  should  make  a  mistake,  and  award  the 
lot  to  one  not  entitled  to  the  same,  there  is 
no  question  but  that  a  court,  in  a  proper  pro- 
ceeding, may  inquire  into  the  facts,  and  cor- 
rect such  mistake,  and  cause  the  title  to  said 
lot  to  be  conveyed  to  him  who  would  have  re- 
ceived the  same  had  such  mistake  not  been 
made.  Brown  v.  Parker  (decided  by  this 
court  September  7,  1894)  39  Pac.  507.  There 
was  no  error  In  the  district  court  inquiring 
into  the  facts  in  this  case,  and  determining 
who  was  entitled  to  the  lot  In  controversy. 
The  judgmentof  the  district  court  is  affirmed. 


(2  OW.  590) 

In  re  BROWN. 

(Supreme  Court  of  Oklahoma.    Peb.  16,  1895.  i 

Disbarment  Proceedings  —  Suspension  or  At- 
torney— Appeal — Hearing— Change 
or  Venue. 

L  An  appeal  lies  to  the  supreme  court  from 
an  order  of  the  district  court  suspending  an  at- 
torney from  practice  pending  a  trial  on  informa- 
tion tor  bis  disbarment 

2.  A  defendant  in  a  disbarment  proceeding 
is  not  entitled  to  20  days'  time,  the  time  allowed 
to  answer  the  ordinary  summons  under  the 
Code,  but  may  be  cited  to  appear  and  answer 
within  any  time  that  gives  him  a  reasonable 
opportunity  to  be  heard. 

3.  The  provision  of  section  3  of  chapter  6 
of  the  act  of  congress  approved  December  21. 
1893,  which  authorises  the  supreme  court  or 
the  chief  justice  to  designate  any  judge  to  try 
a  particular  case  or  cases  in  any  district  when 
the  judge  of  said  district  is  biased  or  prejudiced 
in  the  case,  does  not  take  away  from  a  party  his 
rigbt  of  change  of  venue  under  section  3930  of 
the  Statutes  of  Oklahoma  of  1893,  and  his  ap- 
plication for  such  change  of  venue  cannot  be 
refused  on  the  ground  that  his  proper  remedy 
would  be  an  application  for  a  change  of  judge. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oklahoma 
county;  before  Justice  Henry  W.  Scott. 

J.  L.  Brown  appeals  from  an  order  sus- 
pending him  from  practice  pending  his  trial 
on  charges  for  the  purpose  of  disbarment. 
Reversed. 

Grant*  Stanley,  for  appellant.  Charles  H. 
Eagin.  Huger  Wilkinson,  and  J.  C.  Strang, 
for  appellee. 

BIERER,  J.  An  appeal  is  brought  to  this 
court  from  an  order  made  by  the  district 
court  of  Oklahoma  county  suspending  the 
plaintiff  In  error,  J.  L.  Brown,  pending  his 
trial  on  charges  preferred  against  him  by 
William  A.  Wallace,  for  the  purpose  of  dis- 
barring said  Brown  from  practicing  as  an  at 
torney  at  law.  The  sworn  information  was 
filed  by  Wallace  In  the  district  court  on  the 
3d  day  of  December,  1894,  and  on  that  day 
a  notice  was  issued,  with  a  copy  of  the 
charges  and  Information  attached,  and  di- 
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recti  tig  Brown  to  appear  In  the  district  court 
of  Oklahoma  county,  and  answer  the  same, 
on  the  6th  day  of  December,  1894,  and  this 
notice  was  personally  served  on  Brown  on  the 
day  It  was  issued.  Brown  appeared  In  the 
action  on  December  6,  1894,  and  filed  his 
motion  to  set  aside  the  notice,  because  the 
time  allowed  In  the  notice  was  shorter  than 
the  time  allowed  him  by  law;  he  claiming 
that  the  proceeding  was  a  civil  proceeding, 
and  that  he  was,  under  our  Civil  Code,  al- 
lowed 20  days  from  the  return  .day  of  the 
notice  in  which  to  answer  or  demur.  This 
motion  was  overruled,  and  subsequently 
Brown  filed  an  application  for  a  change  of 
venue  on  account  of  the  bias  and  prejudice 
of  the  presiding  Judge,  Henry  W.  Scott, 
against  him  This  application  was  overrul- 
ed, and  on  December  22,  1894,  an  order  was 
made  suspending  said  Brown  from  practice 
pending  the  trial  of  the  cause,  from  which 
order  Brown  takes  this  appeal. 

The  defendant  in  error  claims  that  appeal 
does  not  lie  from  this  temporary  order  of 
suspension  made  against  Brown  pending  the 
trial  of  the  action.  It  is  claimed  that  this 
is  an  interlocutory  order,  made  to  operate 
only  during  the  pendency  of  the  action,  and 
made  in  the  exercise  of  the  inherent  power 
of  the  district  court,  and  from  which  no  ap- 
peal will  lie.  It  is  true  that  the  power  to 
suspend  or  disbar  an  attorney  from  prac- 
tice is  inherent  in  all  courts.  Peyton's  Ap- 
peal, 12  Kan  398;  Ex  parte  Robinson,  19 
Wall.  605;  People  r.  Goodrich,  79  111.  148; 
Beene  v.  State,  22  Ark.  157.  But  this  does 
not  determine  the  question  against  the  right 
of  appeal  from  the  order  of  suspension. 
Most  of  the  Judgments  which  a  court  renders 
are  rendered  In  the  exercise  of  some  inher- 
ent power  of  the  court,  and  the  question  as 
to  whether  an  appeal  lies  from  such  judg- 
ment must  be  determined  from  other  consid- 
erations. In  the  case  of  Burke  v.  Terri- 
tory, 37  Pac.  829,  we  held  that  the  power 
to  punish  for  contempt  is  Inherent  In  all 
courts  of  record,  and  that  an  appeal  lies  to 
the  supreme  court  from  a  Judgment  of  con- 
tempt 

Section  330  of  the  Statutes  of  Oklahoma  of 
1893  provides:  "In  case  of  suspension  or  re- 
moval being  ordered  by  a  district  court,  an 
appeal  therefrom  lies  to  the  supreme  court, 
and  all  the  original  papers  together  with  a 
transcript  of  the  record  shall  thereupon  be 
transferred  to  the  supreme  court,  to  be  there 
considered  and  finally  acted  upon.  A  judg- 
ment of  acquittal  by  the  district  court  la 
final.**  An  appeal  is  a  matter  of  statutory 
regulation,  and  the  legislature  here  has  pro- 
vided for  an  appeal  to  the  supreme  court 
from  all  judgments  of  suspension  or  disbar- 
ment. There  is  no  limit  on  the  right  of  ap- 
peal, and  no  classification  here  of  different 
kinds  of  suspensions  that  might  by  the  court 
be  ordered.  It  Is  a  broad  and  comprehen- 
sive right  of  appeal,  "in  case  of  suspension," 
and  includes  any  and  all  suspensions  of  at- 


torneys that  might  be  made.  In  the  case 
of  Winkelmah  v.  People,  50  111.  449,  It  is 
held  that  an  appeal  lies  from  an  order  of  the 
circuit  court  suspending  an  attorney  from 
practice,  although  in  that  case  no  statute  is 
cited  granting  the  appeal.  In  the  case  of 
Walls  v.  Palmer,  64  Ind.  493,  it  was  also 
held  that  an.  appeal  lies  from  the  judgment 
of  the  circuit  court  suspending  an  attorney 
from  practice.  It  Is  true  that  in  both  of 
these  cases  cited  the  judgment  of  suspension 
was  a  final  judgment  in  the  proceeding,  and 
the  judgments  were  not  made  as  temporary 
orders,  as  in  this  case,  but  we  do  not  see 
that  this  would  change  the  rule.  The  right 
of  appeal  In  a  case  like  this  would  not  de- 
pend on  the  length  of  time  which  the  judg- 
ment of  suspension  might  be  made  operative. 
The  right  of  review  Is  granted  from  the  Judg- 
ment of  suspension,  no  matter  how  tempo- 
rary or  how  permanent  it  may  be.  Appeals 
from  these  temporary  orders  do  not  exist, 
in  the  absence  of  statutory  regulations  there- 
for. Our  organic  act  provides  that  an  ap- 
peal shall  be  allowed  from  the  district  to 
the  supreme  court  from  all  final  judgments. 
The  legislature  may  not  take  away  the  right 
of  appeal  In  such  cases,  nor  does  this  grant 
of  right  of  appeal  take  away  the  right  of  the 
legislature  to  grant  appeals  from  other  or- 
ders or  determinations  not  final  In  their  na- 
ture. Under  our  Code  of  Civil  Procedure, 
an  appeal  lies  from  the  order  of  the  dis- 
trict court  granting  or  refusing  an  applica- 
tion for  a  temporary  injunction,  and  under 
this  provision  appeal  has  been  allowed  from 
an  order  overruling  an  application  for  a 
temporary  Injunction.  Bertenshaw  v.  Har- 
grove, 33  Kan.  668,  7  Pac.  270;  Akin  v. 
Davis,  14  Kan.  143.  This  provision  of  the 
statute  allowing  an  appeal  from  an  order  of 
suspension  In  a  disbarment  proceeding  is  of 
a  kindred  nature  to  that  allowing  an  appeal 
from  an  order  relating  to  a  temporary  injunc- 
tion. The  purpose  of  such  provisions  Is  re- 
medial. It  is  to  provide  a  review  of  orders 
which,  although  not  final,  do  affect  substan- 
tial rights,  and  such  provisions  should  be 
liberally  construed  to  effect  the  legislative 
intent.    An  appeal  lies  in  this  case. 

The  first  assignment  of  error  made  by  the 
appellant  is  to  the  action  of  the  court  in 
overruling  his  motion  to  set  aside  the  notice 
given  him  to  appear  and  answer  the  Infor- 
mation filed  against  him.  He  contends  that 
this  is  a  civil  proceeding,  and  is  governed 
by  the  provisions  of  the  Code  of  Civil  Pro- 
cedure with  reference  to  summons  in  the 
matter  of  time  allowed  to  answer,  and,  as 
the  answer  day  In  a  civil  proceeding  ordi- 
narily must  be  20  days  after  the  return  day 
of  the  summons,  that  he  should  not  be  re- 
quired to  answer  the  Information  In  less 
than  20  days  after  the  service  of  notice. 
That  this  is  a  civil  proceeding  is  no  doubt 
correct,  although  there  are  authorities  to  the 
contrary.  In  the  case  of  Ex.  parte  Wall, 
107  U.  S.  265,  2  Sup.  Ct  569,  the  supreme 
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court.  In  speaking  or  tms  question,  said: 
"The  proceeding  is  in  its  nature  civil,  and 
collateral  to  any  criminal  prosecution  by  in- 
dictment. The  proceeding  is  not  for  the  pur- 
pose of  punishment,  but  for  the  purpose  of 
preserving  the  courts  of  Justice  from  the 
official  ministration  of  persons  unfit  to  prac- 
tice in  them."  In  the  case  of  People  v. 
Barker,  56  111.  290,  the  supreme  court  of 
that  state,  with  reference  to  such  a  proceed- 
ing, said:  "The  respondent,  in  express 
terms,  denies  the  charge  exhibited  against 
him,  and  to  overcome  this  express  denial 
there  ought  to  be  required  more  than  a 
mere  preponderance  of  evidence.  A  charge 
so  grave  in  its  character,  and  so  fatal  in  its 
consequences,  ought,  certainly,  to  be  proved 
by  what  the  law  denominates  a  clear  prepon- 
derance of  the  evidence."  Those  courts  recog- 
nized in  this  rule,  as  we  believe,  that  the 
proceeding  is  a  civil  one,  and  not  a  criminal 
one.  By  statute  in  Indiana  and  Pennsylva- 
nia this  class  of  proceeding  is  denominated  a 
•'civil  proceeding."  But  from  the  fact  that 
the  proceeding  is  a  civil,  and  not  a  criminal, 
one  in  its  nature,  it  does  not  follow  that  It 
is  in  all  respects  governed  by  the  Code  of 
Civil  Procedure.  An  action  in  mandamus 
Is  a  civil  proceeding,  but  the  defendant  may 
be  required  to  answer,  or  show  cause  why 
the  order  should  not  run  against  him,  in 
much  less  than  the  20  days  usually  allowed 
for  him  to  put  in  his  defense.  The  statute 
provides  a  different  procedure  In  that  class 
of  cases.  So,  too,  in  this  the  statute  has 
provided  a  different  rule.  Section  325  of  the 
Statutes  of  1893  provides  that  "any  court  of 
record  may  revoke  or  suspend  the  license  of 
an  attorney  or  counselor  at  law  to  practice 
therein,  but  not  until  a  copy  of  the  charges 
against  him  shall  have  been  delivered  to 
him  by  the  clerk  of  the  court  in  which  the 
proceedings  shall  have  been  made,  and  an 
opportunity  shall  have  been  given  to  him  to 
be  beard  in  his  defense." 

Was  it  contemplated  by  this  that  20  days' 
time  must  be  given  to  answer?  We  think 
not,  but  simply  that  a  copy  of  the  charges 
shall  be  given  to  the  person  sought  to  be 
suspended  or  disbarred,  and  a  reasonable 
opportunity,  under  the  circumstances  of  the 
charges  and  of  the  surroundings,  given  him 
to  answer  or  otherwise  plead  to  the  same. 
"Opportunity"  means:  "Fit  or  convenient 
time;  a  time  or  place  favorable  for  execut- 
ing a  purpose;  a  suitable  occasion."  Webst 
Diet  This  language  Is  opposed  to  the  Idea 
that  a  fixed  and  arbitrary  time  must  be  giv- 
en in  each  case  which  might  arise.  It  might, 
on  the  one  hand,  be  a  serious  injury  to  the 
learned  and  honorable  profession  of  the  law 
that  an  attorney  should  be  allowed,  under 
very  serious  charges,  to  remain  and  prac- 
tice his  profession.  It  would,  on  the  other 
hand,  be  a  detriment  to  an  innocent  attor- 
ney, Improperly  charged,  to  remain  for  a 
fixed  period  without  an  opportunity  to 
speedily  vindicate  himself  of  the  same.  The  i 


law  has  therefore  wisely  provided  a  dll!!er- 
ent  rule  for  bringing  this  class  of  cases  to  an 
Issue  than  that  which  governs  fan  ordinary 
civil  proceedings.  The  universal  rule,  so  far 
as  we  are  advised  by  any  authorities,  is  that 
a  party  must  be  given  a  reasonable  oppor- 
tunity to  be  heard,  and  our  statute  in  this 
respect  merely  declares  the  law  as  it  has 
long  existed.  Weeks,  Attys.  at  Law,  143; 
Ex  parte  Robinson,  19  Wall.  505;  Beene  v. 
State,  22  Ark.  157.  We  cannot  say,  ab- 
stractly, that  three  days  were  not  a  rea- 
sonable opportunity  for  the  plaintiff  in  er- 
ror to  prepare  his  defense.  If  this  time 
was,  as  a  matter  of  fact,  not  sufficient  to 
prepare  his  defense,  this  could  be  made 
known  to  the  court  by  a  proper  application, 
and  it  would  then  have  been  within  the  dis- 
cretion of  the  court  to  allow  further  time. 

The  second  assignment  is  that  the  court 
erred  In  overruling  the  application  of  the 
defendant  in  the  court  below  for  a  change 
of  venue  on  account  of  the  bias  and  preju- 
dice of  the  judge  of  the  district  court  against 
the  defendant  The  application  was  quite 
lengthy,  and  of  unusual  detail,  and  was  suf- 
ficient, unless  the  objection  urged  to  it  Is 
held  good.  It  Is  claimed  by  both  sides  that 
the  court  overruled  the  application  because, 
under  the  condition  of  the  law  of  this  ter- 
ritory, the  application  should  have  been  for 
a  change  of  Judge,  and  not  for  a  change  of 
venue  from  the  county.  A  part  of  section 
10  of  the  organic  act  provides:  "And  all 
civil  actions  shall  be  instituted  in  the  coun- 
ty In  which  the  defendant,  or  either  of  them, 
resides  or  may  be  found;  and  when  such 
actions  arise  within  any  portion  of  said  ter- 
ritory, not  organized  as  a  county,  such  ac- 
tions shall  be  Instituted  in  the  county  to 
which  such  territory  is  attached  for  Judicial 
purposes;  but  any  case,  civil  or  criminal, 
may  be  removed,  by  change  of  venue,  to  an- 
other county."  As  regulating  the  proce- 
dure In  such  cases,  the  legislature,  by  gen- 
eral section  3930  (section  56,  art  5,c.  66,  Code 
Civ.  Proc.)  of  1893,  provided  as  follows:  "In 
all  cases  in  which  it  shall  be  made  to  appear 
to  the  court  that  a  fair  and  Impartial  trial 
cannot  be  had  In  the  county  where  the  suit 
is  pending,  or  when  the  judge  is  interested 
or  has  been  of  counsel  in  the  case  or  sub- 
ject-matter thereof,  or  is  related  to  either  of 
the  parties,  or  is  otherwise  disqualified  to 
sit  the  court  may,  on  application  of  either 
party,  change  the  place  of  trial  to  some 
county  where  such  objection  does  not  ex- 
ist" After  this  statute  of  the  legislature 
was  passed,  and  on  December  21,  18j3,  by 
the  latter  part  of  section  3  of  chapter  5  of 
the  act  of  congress  of  that  date,  it  was  by 
congress  provided:  "The  supreme  court  of 
said  territory  [referring  to  Oklahoma]  or  the 
chief  justice  thereof,  may  designate  any 
judge  to  try  a  particular  case  or  cases  in 
any  district  when  the  judge  of  said  district 
has  been  of  counsel,  or  is  of  kin  to  either 
party,  to  the  action,  or  Interested,  or  Is 


Digitized  by 


472 


PACIFIC  REPORTER,  Vol.  39. 


(OkL 


biased  or  prejudiced  In  the  cause,  or  If  for 
any  other  reason  said  judge  is  unable  to 
hold  court."  Did  congress  by  this  last  pro- 
vision take  away  the  right  of  a  change  of 
venue  from  the  county  on  account  of  the 
bias  and  prejudice  of  the  presiding  judge, 
as  is  granted  by  section  3930  r>f  the  Ok- 
lahoma statute?  We  think  not  There  Is 
no  conflict  whatever  between  the  two  stat- 
utes. They  can  both  stand,  and  one  Is  not 
In  conflict  with  or  opposed  to  the  other. 
The  territorial  legislative  enactment  pro- 
vides for  the  taking  of  a  change  of  venue 
from  the  county  on  application  of  either  par- 
ty, In  pursuance  to  the  grant  of  right  in  the 
organic  actN  The  congressional  enactment 
provides  for  the  designation  of  a  judge  of 
another  district  to  try  the  cause  in  the  dis- 
trict court  where  it  arose.  Without  this 
congressional  enactment,  a  Judge  of  the  dis- 
trict court  could  not  be  assigned  to  try  a 
case  in  a  district  other  than  his  own. 
Stanley  v.  U.  S.,  1  Okl.  336,  33  Pac.  102b. 
And  this  act  of  congress  was  passed,  evi- 
dently, to  overcome  such  a  difficulty  in  our 
judicial  system,  and  was  not  Intended  to 
Interfere  with  a  provision  properly  made  by 
enactment  of  the  legislature  for  a  change 
of  venue.  The  right  to  a  change  of  venue 
granted  by  this  section  3930  of  our  Code  Is 
a  right  belonging  to  either  party  to  the  ac- 
tion, is  absolute  and  clear,  and  is  not  super- 
seded by  any  other  statutory  provision.  The 
word  "may,"  as  used  In  this  section,  means 
"must."  It  Is  a  grant  of  right  where  the 
conditions  are  such  as  to  make  the  law  ap- 
plicable. Railway  Co.  v.  Reynolds,  8  Kan. 
623.  In  Re  Peyton's  Appeal,  12  Kan.  398, 
the  words,  "or  otherwise  disqualified  to  sit," 
were  construed  to  give  a  party  the  right  of 
change  of  venue,  where  the  judge  was  bias- 
ed or  prejudiced,  against  the  party  applying. 
Nor  does  this  provision  leave  any  option 
with  the  district  court  to  grant  a  change  of 
venue  or  to  grant  a  change  of  judge  under 
the  provision  of  the  United  States  statute. 
In  Kansas,  In  addition  to  a  provision  of  law 
from  which  our  section  3930  above  quoted 
Is  taken,  there  Is  a  provision  for  the  elec- 
tion of  a  judge  pro  tem.  when  the  regular 
judge  Is  Interested  or  has  been  of  counsel. 
In  the  case  of  Railway  Co.  v.  Reynolds,  su- 
pra, It  was  held  that  this  provision  did  not 
take  away  the  right  of  a  party  to  have  a 
change  of  venue  from  the  county  if  he  so  de- 
sired. The  learned  Judge,  Brewer,  speak- 
ing in  the  case  for  the  court,  said:  "Second. 
It  is  urged  that  section  4,  c.  28,  Gen.  St., 
provides  for  the  election  of  a  Judge  pro  tem. 
when  the  regular  Judge  Is  interested  or  has 
been  of  counsel;  that  this  section  has  hot 
been  repealed;  and  that,  though  the  law  of 
1870  be  a  subsequent  enactment,  yet  a  fair 
construction,  seeking  to  harmonize  both,  and 
to  give  effect  to  each,  would  leave  it  discre- 
tionary with  the  Judge  whether  to  change 
the  place  of  trial  or  order  the  election  of  « 
judge  pro  tem.    The  two  sections  are  ma- 


terially different,  and  provide  for  distinct 
contingencies.  The  law  of  1870  operates 
only  upon  the  application  of  one  of  the  par- 
ties. The  provisions  of  the  General  Statutes 
are  vitalized  by  the  mere  disqualification  of 
the  judge.  When  a  case  is  for  trial,  If  the  J  udge 
has  been  of  counsel,  and  neither  party  moves 
in  the  matter.be  orders  the  election  of  a  Judge 
pro  tem.,  under  section  4  of  chapter  28,  above 
cited.  If,  however,  either  party  desires,  he 
may  apply  under  the  law  of  1870,  and  by  that 
Is  entitled  to  a  change  of  the  place  of  triaL 
The  two  acts  harmonized  do  not  vest  a  dis- 
cretion In  the  Judge,  but  grant  a  right  to 
the  parties.  It  Is  not  left  with  him,  but  with 
them  to  decide  whether  to  proceed  under  a 
judge  pro  tem.  or  to  take  a  transfer.  The 
law  of  1870  thus  adds  a  condition  which  is 
not  in  the  General  Statutes.  It  Is  not  har- 
monizing, It  Is  legislating,  to  Ignore  this  con- 
dition, and  then  leave  to  an  officer  the  choice 
as  to  which  statute  he  will  act  undsr,  es- 
pecially when  such  choice  might  materially 
affect  the  rights  of  a  party.  Third.  It  is 
claimed  that  section  20  of  article  3  of  the 
constitution  affects  this  question.  That  sec- 
tion reads:  'Sec.  20.  Provision  shall  be 
made  by  law  for  the  selection,  by  the  bar, 
of  a  pro  tem.  judge  of  the  district  court, 
when  the  Judge  Is  absent  or  otherwise  una- 
ble or  disqualified  to  sit  in  any  case.*  In 
pursuance  of  this  constitutional  provision, 
section  4  of  chapter  28  of  the  General  Stat- 
utes, heretofore  cited,  was  enacted.  It  au- 
thorizes the  election  of  a  pro  tem.  judge, 
under  the  circumstances  named.  Now,  this 
constitutional  provision  can  affect  this  ques- 
tion only  for  one  of  two  reasons,— either  be- 
cause It  restricts  the  power  of  the  legisla- 
ture to  dispose  of  a  case  pending  In  a  court 
whose  judge  is  disqualified  to  try  It,  or 
because  in  such  a  case  it  guaranties  to  a 
party  litigant  a  trial  in  the  same  court  be- 
fore a  judge  pro  tem.  It  is  not  In  terms  a 
denial  of  power.  It  does  not  purport  to 
withhold  or  limit  Nor  is  it  couched  In  the 
form  of  a  grant.  The  act  required  is  an  act 
of  legislative  power.  It  would  pass  to  the 
legislature  under  the  general  grant  Without 
It,  unless  restrained  by  some  other  clause  of 
the  constitution,  the  legislature  could  do 
just  what  It  has  done  and  what  It  Is  author- 
ized to  do  under  this  section.  If,  therefore. 
It  neither  grants  power  otherwise  reserved, 
nor  restricts  power  otherwise  granted,  why 
was  It  incorporated  into  the  constitution, 
and  what  function  does  it  perform?  It  is 
directory  In  its  nature.  It  calls  the  atten- 
tion of  the  legislature  to  a  particular  sub- 
ject and  Imposes  a  duty  In  that  respect. 
It  emphasizes  the  will  of  the  people  In  ref- 
erence to  certain  legislation;  and,  being 
such,  we  know  of  no  reason  for  construing 
an  imposition  of  duty  as  a  restriction  of 
power.  It  may  be  also  that'  without  thia 
provision,  the  section  of  the  constitution  re- 
quiring district  judges  to  be  elected  by  the> 
people  would  prevent  the  election  of  a. 
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Judge  pro  tem.  by  the  bar.  It  Is  not  self- 
operative.  It  gives  no  rights  to  litigants, 
except  through  legislative  action.  Until  . 
such  action  there  would  be  no  warrant  for 
the  election  of  a  Judge  pro  tem.,  and  the  re- 
peal of  the  law  would  take  away  any  au- 
thority for  such  an  election.  How  then,  can 
It  guaranty  to  a  suitor  the  right  to  a  trial 
before  a  Judgo  pro  tem.?  These  consider- 
ations have  led  us  to  the  conclusion  that  the 
district  judge  erred  In  refusing  to  change 
the  place  of  trial.  We  see  the  hardship 
which  may  result  In  some  cases,  and  think 
the  rule  ougut  to  be,  as  the  district  judge 
held  it  to  be,  that  the  court  should  have  a 
discretion  whether  to  change  the  place  of 
trial  or  order  the  election  of  a  judge  pro 
tem.  But  we  must  take  the  law  as  we  find 
It  We  must  ascertain  and  declare  the  leg- 
ists tive  will  as  recorded,  and,  if  the  rule  that 
body  has  established  be  a  harsh  one,  it  alone 
has  the  power  to  alter  It." 

We  have  quoted  thus  extensively  from  the 
opinion  cited  because  of  Its  clearness  and 
comprehensiveness,  and  because  of  the  high 
authority  from  whence  It  emanates,  and  be- 
cause it  covers  and  fully  disposes  of  the 
entire  question  here  presented.  It  settles 
the  question,  without  further  discusoion, 
that  h*  the  case  at  bur,  the  plaintiff  in  error 
having  presented  a  sufficient  application  for 
a  chanj')  of  venue,  he  should  not  be  denied 
the  sarae  because  there  were  other  regula- 
tions whereby  a  change  of  Judge  could  be 
had  without  change  of  venue.  The  court 
erred  In  its  holding  on  this  question,  and 
for  this  the  Judgment  of  the  court  below  must 
be  rey«rt<ed.  There  are  numerous  other 
question*  ra'jred  by  the  petition  In  error 
which  it  is  not  now  necessary  for  us  to  ex- 
amine. The  judgment  of  the  court  below 
Is  reversed,  with  costs  of  this  proceeding 
against  Wililam  A.  Wallace,  who  filed  the 
Information,  and  with  directions  to  proceed 
In  accordance  with  these  views.  All  of  the 
Justices  concurring,  except  Justice  SCOTT, 
not  sitting. 

(2  Okl.  601) 

BROWN  v.  WOODS  et  aL 
(Supreme  Court  of  Oklahoma.    Feb.  18,  1895.) 
Couarrr  Attobhmt— Eligibixttt— S*atdtbs— 

CoXSTBUCTIOlf. 

1.  An  attorasy  at  law,  who  is  suspended 
from  the  practice  of  law  in  the  district  court 
of  a  county  in  which  he  ha*  been  elected  county 
attorney,  is  not  eligible  to  enter  upon  the  per- 
formance of  the  duties  of  such  office  so  long  as 
toe  order  of  suspension  remains  in  full  force, 
and  not  reversed. 

2.  That  which  Is  within  the  reason,  pur- 
pose, and  intention  of  a  statute  is  as  much  a 
part  of  it  as  if  it  were  within  the  letter  of  the 
legislative  act 

(Syllabus  by  the  Court) 

Mandamus  by  J.  L.  Brown  against  J.  H. 
Woods,  county  attorney,'  and  Henry  W. 
gcott  Judge  of  the  district  court  of  Okla- 
homa county.  Denied. 


Grant  Stanley,  for*  petitioner.  Charles 
Egan,  Huger  Wilkinson,  J.  O.  Strang,  and 
J.  H.  Woods,  for  respondent 

i 

BIERER,  J.  This  is  an  original  proceed- 
ing in  mandamus  brought  In  this  court  to 
compel  J.  H.  Woods,  as  county  attorney,  to 
turn  over  the  office  of  county  attorney  of 
Oklahoma  county 'to  the  petitioner,  and  to 
require  Henry  W.  Scott  judge  of  the  district 
court  of  Oklahoma  county,  to  recognize  him 
as  county  attorney  of  said  county.  The  pe- 
titioner shows  that  at  the  November  elec- 
tion, 1894,  he  was  duly  elected  to  such  office, 
and  received  the  certificate  of  election  for 
the  same;  that  the  time  has  arrived  when 
he  has  a  right  to  enter  upon  the  duties  of 
the  office  In  pursuance  to  such  election;  and 
that  he  Is  duly  admitted  to  practice  In  the 
supreme  court  and  has  not  been  suspended 
or  disbarred  therefrom,  and  that  he  Is  re- 
fused admission  to  this  office  by  J.  H. 
Woods,  who  holds  the  office  of  county  at- 
torney of  said  county, -and  refused  recogni- 
tion as  such  officer  by  the  judge  of  the  dis- 
trict court  The  return  to  the  writ  shows 
that  a  disbarment  proceeding  is  pending  In 
the  district  court  of  Oklahoma  county 
against  the  petitioner,  and  that  on  the  22d 
day  of  December,  1894,  he  was  suspended 
from  practice  by  the  district  court  of  Okla- 
homa county  pending  the  trial  of  the  dis- 
barment proceeding.  The  contention  of  the 
prisoner  is  that,  as  he  has  been  admitted 
to  the  supreme  court  of  the  territory  of 
Oklahoma,  he  is  eligible  to  enter  upon  the 
performance  of  the  duties  of  the  office  of 
county  attorney  In  pursuance  to  his  election 
to  this  office,  although  he  has  been  by  the 
judgment  of  the  district  court  of  Oklahoma 
county  suspended  from  practice  as  an  at- 
torney, as  is  shown  by  the  return  to  the 
alternative  writ  A  part  of.  section  1702  of 
the  Laws  of  Oklahoma  of  1893  provides 
"that  no  person  shall  be  eligible  to  the  office 
of  county  attorney  who  is  not  duly  admitted 
to  practice  as  an  attorney  In. some  court  of 
record  In  this  territory."  Section  1705  of 
the  same  statute  provides:  MIt  shall  be  the 
duty  of  the  county  attorney  of  the  several 
counties  to  appear  In  the  district  courts  of 
their  respective  counties  and  prosecute  and 
defend,  on  behalf  of  the  territory,  or  his 
county,  all  actions  or  proceedings,  civil  or 
criminal,  in  which  the  territory  or  county 
Is  interested* or  a  party;  and  whenever  the 
venue  Is  changed  in  any  criminal  case,  or 
In  any  civil  action  or  proceeding  in  which 
his  county  or  the  territory  is  lpterested  or  a 
party,  it  shall  be  the  duty  of  the  county  at- 
torney of  the  county  where  such  Indictment 
Is  found,  or  the  county  interested  In  such 
civil  action  or  proceeding,  to  appear  and 
prosecute  such  indictment,  and  to  prosecute 
and  defend  such  civil  action  or  proceeding 
hi  the  county  to  which  the  same  may  be 
changed."  Now,  the  contention  of  the  peti- 
tioner Is  that  he  Is  admitted  to  a  court  of 
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record,  from  which  «he  has  not  been  sus- 
pended or  disbarred,  by  virtue  of  his  being 
admitted  to  practice  in  the  supreme  court, 
and  that  his  suspension  from  practice  in  the 
district  court  of  Oklahoma  county  does  not 
suspend  him  from  practice  in  the  supreme 
court  of  the  territory,  and  cites  high  au- 
thority in  support  of  the  ^proposition  that  a 
suspension  in  one  court 'does  not  suspend 
him  from  practice  in  the  other.  Be  that  as 
it  may  upon  this  last  question,  we  do  not 
think  it  affects  the  case.  The  evident  pur- 
pose and  intention  of  the  legislative  act, 
with  reference  to  the  eligibility  of  a  person 
to  the  office  of  county  attorney,  was  not 
only  that  he  should  possess  the  qualifica- 
tions to  perform  the  duties  of  the  office  of 
county  attorney,  but  that  there  should  be  a 
judgment  and  determination  of  a  court  that 
he  does  possess  the  moral  and  mental  quali- 
fications of  an  attorney,— that  there  should 
be  a  determination  of  a  court  that  he  is  a 
person  of  good  moral  character,  and  learned 
and  skilled  in  the  legal  profession.  It  re- 
quires that  he  "shall  have  been  duly  admit- 
ted to  practice,"  and  then  specifies  the  par- 
ticular duties  that  he  is  required  to  perform. 
The  statute,  it  is  true,  does  not  say,  in  terms, 
that  he  must  not  have  been  disbarred  from 
practice  in  the  very  court  in  which  the  law 
requires  him  to  perform  certain  professional 
duties,  but  the  terms  of  the  act  show  that 
this  was  within  the  reason  and  intention  of 
the  legislature.  It  was  within  the  purpose 
and  spirit  of  the  act,  and  that  which  is  with- 
in the  reason,  purpose,  and  intention  of  the 
language  used  is  as  much  within  the  act  as 
though  it  were  a  part  of  the  language  itself. 
Justice  Davis,  speaking  for  the  supreme 
court  of  the  United  States  in  Heydenfeldt  y. 
Mining  Co.,  93  U.  S.  634,  with  reference  to 
the  interpretation  of  statutes,  says:  "If  a  I 
literal  interpretation  of  any  part  of  it  would  | 
operate  unjustly,  or  lead  to  absurd  results,  i 
or  be  contrary  to  the  evident  meaning  of  the  \ 
act  taken  as  a  whole,  it  should  be  rejected,  i 
There  is  no  better  way  of  discovering  its  I 
true  meaning,  when  expressions  in  it  are 
rendered  ambiguous  by  their  connection 
with  other  clauses,  than  by  considering  the 
necessity  for  it,  and  the  causes  which  in- 
duced its  enactment."  In  Kohlsaat  v.  Mur- 
phy, 96  U.  S.  153,  the  supreme  court  of  the 
United  States  again  says:  "In  the  exposi- 
tion of  statutes,  the  established  rule  Is  that 
the  intention  of  the  lawmaker  is  to  be  de- 
duced from  a  view  of  the  whole  statute,  and 
every  material  part  of  the  same;  and,  where 
there  are  several  statutes  relating  to  the 
same  subject,  they  are  all  to  be  taken  to- 
gether, and  one  part  compared  with  another 
in  the  construction  of  any  one  of  the  ma- 
terial provisions."  In  1  Kent,  Comm.  4G2, 
it  is  said:  "And  the  reason  and  intention 
of  the  lawgiver  will  control  the  strict  letter 
of  the  law,  when  the  latter  would  lead  to 
palpable  injustice,  contradiction,  and  ab- 
surdity." In  Smith  v.  Towusend,  1  Okl.  117, 


29  Pac.  80,  the  following  language  in  People 
v.  Insurance  Co.,  15  Johns.  358,  is  quoted  as 
the  law:  "A  thing  which  is  within  the  in- 
tention of  the  makers  of  a  statute  is  as 
much  within  the  statute  as  If  It  were  within 
the  letter;  and  a  thing  which  is  within  the 
letter  of  the  statute  is  not  within  the  stat- 
ute unless  it  be  within  the  intention  of  the 
makers;  and  such  construction  ought  to  be 
put  upon  it  as  does  not  suffer  it  to  be  elud- 
ed." 

Now,  the  reason  and  intention  of  this  act 
of  the  legislature,  with  reference  to  the 
eligibility  and  duties  of  a  person  holding  the 
office  of  county  attorney,  is  not  only  that 
he  be  admitted  to  practice  in  a  court  of  rec- 
ord, but  that  he  remain  admitted  to  practice 
In  the  court  where  his  duties  must  be  per- 
formed; and  the  principal  part  of  his  duty, 
under  this  law,  must  necessarily  be  in  the 
prosecution  and  defense  of  cases  in  the  dis- 
trict court  of  his  own  county,  Involving  the 
rights  of  his  county,  and,  being  suspended 
from  practice,  he  is  not  in  a  position  where 
he  can  perform  these  duties,  so  long  as  the 
suspension  remains  in  force  and  unreversed. 
It  would  be  an  absurd  construction  to  draw 
from  this  language  of  the  statute  that  a  per- 
son elected  to  the  office  of  county  attorney 
might  enter  upon  the  duties  of  such  office 
while  he  is  suspended  from  practice  in  the 
very  court  In  which  his  principal  duties  He, 
because  he  still  remains  admitted  to  practice 
In  some  other  court.  It  could  as  well  be  con- 
tended that  he  remains  eligible  to  assume  the 
duties  of  the  office  of  county  attorney  until  he 
has  been  suspended  or  disbarred  in  every  coun- 
ty in  every  district  in  which  he  might  have 
been  admitted  to  practice  as  to  contend  that 
he  is  eligible  because  he  still  remains  a  mem- 
ber of  the  bar  of  the  supreme  court,  If  we 
should  concede  that  that  be  true,  and  that 
would  be  placing  a  construction  upon  the 
act  never  contemplated  by  the  legislature 
In  defining  the  eligibility  and  duties  pertain- 
ing to  the  office  of  county  attorney.  As  the 
petitioner  was  suspended  from  practice  as 
an  attorney  in  the  district  court  of  his  coun- 
ty at  the  time  he  demanded  the  office  of 
county  attorney,  he  was,  therefore,  pending 
such  suspension,  disqualified  to-  enter  upon 
the  duties  of  the  office,  and  the  writ  prayed 
for  must  be  denied.  All  the  justices  con- 
curring, except  SCOTT,  J.,  not  sitting. 


(U  Utah.  ») 
SHORT  et  al.  v.  PIERCE  et  al. 
(Supreme  Court  of  Utah.    Feb.  23.  1895.) 
False  Representations  — Failure  to  Make  Ex- 
aminations. 
1.  In  an  action  for  false  representations  in 
inducing  plaintiff  to  purchase  land  in  the  belief 
that  the  privilege  of  selling  coal  for  a  railroad 
company,  which  was  also  transferred  to  plain- 
tiff, would  exist  for  a  definite  length  of  time, 
where  it  appears  that  defendant  acted  in  good 
faith,  and  that  plaintiff,  by  making  inquiry, 
could  have  found  out  that  the  privilege  was  to 
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exist  only  during  the  pleasure  of  the  company, 
he  cannot  recover. 

2.  Where  the  evidence  is  conflicting,  a  new 
trial  will  not  be  granted  on  appeal  on  the  ground 
that  the  findings  are  contrary  to  the  evidence, 
unless  there  is  a  clear  and  marked  preponder- 
ance of  evidence  against  such  findings. 

Appeal  from  district  court,  Fourth  district; 
before  Justice  J.  A.  Miner. 

Action  by  Short  &  Randall  against  Pierce 
&  Christoffersen.  From  a  judgment  dis- 
missing the  action,  and  an  order  denying  a 
motion  for  new  trial,  plaintiffs  appeal.  Af- 
firmed. 

Maloney  &  Perkins  and  Kimball  &  Gil- 
bert, for  appellants.  John  E.  Bagley,  for 
respondents. 

MERRITT,  C.  J.  This  Is  an  action  brought 
by  Temple  Short  and  Charles  F.  Randall, 
copartners  under  the  firm  name  of  Short  & 
Randall,  against  John  F.  Pierce  and  E.  R. 
Christoffersen,  to  cancel  and  rescind  cer- 
tain contracts  for  the  purchase  and  sale  of 
real  estate,  made  by  and  between  Temple 
Short  and  Reuben  L.  Short  and  defendants 
on  February  6,  1803,  and  Temple  Short  and 
Charles  F.  Randall  and  defendants  on  May 
26,  1893,  on  the  ground  of  false  representa- 
tions made  by  the  defendants  to  Temple  and 
Reuben  Short  and  to  plaintiffs,  inducing  and 
leading  up  to  the  purchase  of  real  estate, 
hereinafter  mentioned,  by  Temple  and  Reu- 
ben Short  and  plaintiffs.  The  representa- 
tions complained  of  are  that  defendants,  at 
the  time  of  the  coutract  of  sale  by  them  to 
Temple  and  Reuben  Short,  and  again  at  the 
time  of  the  contract  to  sell  to  plaintiffs,  false- 
ly represented  that  they  had  a  coal  agency 
from  the  Union  Pacific  Railway  Company 
to  sell  its  coal  on  the  premises  contracted  to 
be  sold,  for  a  period  not  expiring  until  De- 
cember 31,  1896.  The  premises  contracted 
to  be  sold  by  defendants  to  Temple.  Short, 
and  his  son  Reuben  L.  Short,  and  after- 
wards to  plaintiffs,  Short  &  Randall,  are 
described  as  situated  in  Weber  county,  Utah 
territory,  to  wit:  "A  part  of  the  northeast 
quarter  of  section  17;  township  6  north,  of 
range  1  west  of  the  Salt  Lake  meridian, 
beginning  at  a  point  21  69/100  chains  south, 
and  17  and  5/100  chains  west,  of  the  north- 
east corner  of  said  quarter  section,  and  run- 
ning thence  west  4  59/100  chains,  thence 
south  2  50/100  chains,  thence  east  4  59/100 
chains,  thence  north  2  50/100  chains,  to  the 
place  of  beginning," — including  all  improve- 
ments thereon,  together  with  wagon  and 
tools  that  are  used  and  belong  to  the  prem- 
ises. The  said  contract  of  sale  further  pro- 
vided that  "it  is  further  agreed  that  the 
parties  of  the  first  part  [Pierce  &  Co.]  are 
to  turn  over  and  assign  their  railroad  lease 
with  the  Union  Pacific  Railway  Company 
to  the  parties  of  the  second  part  [Short  & 
Son,  afterwards  Short  &  Randall]  as  soon 
as  the  consent  of  said  company  can  be  ob- 
tained, and  that  the  parties  of  the  second 
part  are  to  assume  all  rights  thereunder 


that  have  heretofore  been  had  by  the  par- 
ties of  the  first  part."  The  plaintiffs  allege 
that  the  rights  theretofore  had  by  the  de- 
fendants herein  were  the  rights  to  buy  and 
receive  from  the  said  railroad  company  all 
the  coal  that  the  said  Pierce  &  Co.  could 
use  and  dispose  of  at  the  coal  yards  and  coal 
bins  mentioned  in  the  said  lease  so  assigned. 
Plaintiffs  further  allege  that  they  believed 
and  relied  upon  the  representations  of  the 
defendants,  and  purchased  this  property, 
and,  as  they  honestly  thought,  the  full  right 
of  the  coal  agency  of  the  railway  company, 
and  that  the  latter  was  the  sole  and  only  In- 
ducement for  them  to  agree  to  pay  the  sum 
of  $10,000,  as  stipulated  in  said  contract.  It 
is  shown  by  the  evideuce  that  the  plaintiff 
Randall  bought  out  the  interest  of  Reuben 
L.  Short  in  said  property  and  coal  business, 
and  the  firm  then  became  Short  &  Randall; 
the  said  firm  of  Short  &  Randall  assuming 
all  the  obligations  and  rights  which  had 
theretofore  been  assumed  and  enjoyed  by 
Short  &  Son.  The  lease  from  the  railroad 
company  to  the  defendants  provided  that 
the  defendants  were  to  have  the  real  estate 
described  in  the  complaint  for  four  and  one- 
third  years  from  the  1st  day  of  September, 
1892,  for  the  site  of  a  coal  bin  and  business 
connected  therewith  only,  and  to  pay  the 
railroad  company  for  the  use  of  said  proper- 
ty an  annual  rental  of  one  dollar,  and  also 
pay  all  taxes  and  assessments  during  the 
continuance  of  the  lease;  and  that,  if  the 
party  of  the  second  part  abandoned  the 
property  thereby  leased,  the  party  of  the 
first  part  (the  railroad  company)  might 
enter  upon  and  take  possession  thereof,  and 
that  a  nonuser  of  the  demised  premises  for 
three  months  should  be  sufficient  and  con- 
clusive evidence  of  abandonment.  The  con- 
tract between  the  defendants  and  Short  & 
Son  provided  that  the  defendants  "do  here- 
by covenant  and  agree  to  sell  and  convey 
by  warranty  deed  to  the  party  of  the  second 
part"  the  real  estate  hereinbefore  described; 
and  the  lease  further  provided  that  "the 
parties  of  the  first  part  [Pierce  &  Co.]  are 
to  turn  over  and  assign  their  railroad  lease 
with  the  Union  Pacific  Railroad  Company 
to  the  parties  of  the  second  part  [Short  '& 
Son]  as  soon  as  the  consent  of  said  company 
can  be  obtained,  and  that  the  parties  of 
the  second  part  are  to  assume  all  rights 
thereunder  that  have  heretofore  been  had 
by  the  parties  of  the  first  part."  The  as- 
signment of  lease  from  the  defendants  to 
Short  &  Son,  under  date  of  February  3,  1893, 
and  also  the  assignment  to  Short  &  Randall, 
provided  that  the  premises  were  to  be  used 
for  a  coal  shed  ajid  business  connected  there- 
with only.  The  representations  alleged  to 
have  been  made  by  defendants  are  that  they 
falsely  and  fraudulently  represented  to  and 
assured  the  plaintiff  Temple  Short,  and  his 
son  Reuben  L.  Short,  that  they  (defendants) 
had  the  agency  from  the  said  railway  com- 
pany to  sell  coal,  and  the  full  and  complete 
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right  to  have  the  said  railway  company  fur- 
nish them  at  said  coal  bins  all  the  coal  they 
could  use  or  sell  till  the  31st  day  of  Decem- 
ber, 1896,  and  that  this  right  was  well 
worth  the  sum  of  $5,000.  The  plaintiffs  fur- 
ther allege  that  the  defendants,  nor  either  of 
them,  on  the  6th  day  of  February,  1893,  nor 
on  the  26th  day  of  May,  1893,  being  the 
times  at  which  the  contracts  were  made  be- 
tween the  defendants  and  Short  &  Son,  and 
between  the  defendants  and  Short  &  Randall, 
or  at  any  other  time,  or  at  all,  ever  had  the 
agency  to  sell  coal  or  any  agency  for  the 
said  railroad  or  any  railroad  company,  and 
that  defendants'  statements  to  the  contrary 
were  knowingly  false  and  fraudulent.  The 
cause  was  tried  In  the  court  below  without 
a  Jury,  and  the  court  found  "that  on  the 
6th  day  of  February,  1893,  defendants  made 
a  written  contract  with  Short  &  Son  to  sell 
them  the  real  estate  mentioned  In  the  com- 
plaint; that  on  the  26th  day  of  May,  1893, 
Randall  bought  out  the  interest  of  R.  L. 
Short,  and  assumed  his  obligations  and  all 
his  rights  In  the  original  contract;  that 
plaintiffs  In  the  contract  were  to  assume  all 
the  rights  thereunder  that  have  heretofore 
been  had  by  defendants;  that  Short  &  Son, 
and  subsequently  Short  &  Randall,  entered 
Into  the  possession  of  the  property  so  con- 
veyed at  the  time  the  contracts  were  re- 
spectively made,  and  continued  so  to  do  with- 
out hindrance  from  defendants;  that  the 
consideration  therefore  was  $10,000;  that 
the  railroad  lease  was  assigned  to  plain- 
tiffs; that  at  the  date  of  the  first  contract, 
on  February  6,  1893,  defendants  were  en- 
gaged In  the  coal  business  upon  the  proper- 
ty, buying  and  selling  coal  for  the  Union 
Pacific  Railway  Company,  and,  although 
the  coal  business  engaged  in  by  said  defend- 
ants was  not  mentioned  on  said  written 
contract,  It  was  turned  over  and  delivered 
by  defendants  to  plaintiffs,  who  took  posses- 
sion of  the  same,  and  continued  to  occupy 
and  enjoy  the  same,  and  to  conduct  the 
coal  business  of  buying  and  selling  coal  for 
said  railway  company  until  September  6, 
1893,  at  which  time  the  plaintiffs  In  this 
action  were  prevented  from  further  buying 
and  selling  coal  for  the  said  railway  com- 
pany, and  their  business  in  this  respect  was 
canceled  by  said  railway  company;  that 
at  the  time  defendants  sold  to  Short  &  Son 
they  (defendants)  had  only  the  right  to  con- 
duct said  business  during  the  pleasure  of  the 
said  railway  company;  that  when  Randall 
came  in  on  May  20th  defendants  only  turn- 
ed over  to  plaintiffs  their  right  to  do  busi- 
ness for  said  railway  company  during  Its 
pleasure,  which  right  couM  be  determined 
at  the  will  of  the  railway  company,  at  any 
time  it  saw  fit;  that  when  said  coal  busi- 
ness was  turned  over  to  plaintiffs  they  took 
possession  with  a  full  understanding  and 
agreement  that  the  same  was  subject  to  can- 
cellation at  any  time  by  said  railway  com- 
pany; that  they  were  so  Informed  at  the 


time  by  defendants  and  the  railway  com- 
pany; that  on  the  6th  day  of  September  the 
railway  company  saw  fit  and  canceled  their 
relations  in  said  coal  business  with  the 
plaintiffs,  and  refused  to  longer  permit  them 
to  buy  and  sell  their  coal  for  them,  or  In 
any  way  act  for  them  In  that  relation;  that 
the  land  and  the  Improvements,  at  the  time 
of  the  conveyance,  was  worth  the  considera- 
tion named  of  $10,000;  that  defendants  did 
not  promote  or  instigate  the  said  cancella- 
tion." The  lease  and  contract  between  de- 
fendants and  the  Union  Pacific  Railroad 
Company  was  assigned  by  the  defendants 
to  the  plaintiffs  in  this  action  by  and  with 
the  written  consent  of  said  railroad  compa- 
ny. Judgment  was  entered  in  favor  of  re- 
spondents that  said  action  be  dismissed, 
and  the  injunction  theretofore  granted  was 
dissolved,  from  which  judgment,  and  the 
order  overruling  the  motion  for  a  new  trial 
thereafter  made  by  the  plaintiffs,  plaintiffs 
appealed. 

The  evidence  Introduced  at  the  trial  In 
the  court  below  was  conflicting,  but  It  ap- 
pears from  the  great  preponderance  of  evi- 
dence that  the  defendants  acted  In  good 
faith  In  all  their  dealings  with  the  plaintiffs. 
The  plaintiffs  were  informed  of  all  their 
rights  before  they  entered  into  the  contract 
There  was  no  concealment  or  misrepresenta- 
tion on  the  part  of  the  defendants,  and 
plaintiffs  went  Into  the  matter  knowing 
what  might  be  a  possible,  but  not  probable, 
termination  of  their  business  relation  with 
the  railroad  company.  They  took  the  risk 
when  they  made  the  contract,  and  must 
stand  by  It,  whether  they  gain  or  lose. 
Where  It  is  shown,  as  In  this  case,  that  a 
person  has  ample  opportunity  of  examining 
for  himself,  he  cannot  rest  his  rights  upon 
the  statements  of  others.  It  is  his  business 
to  inquire  into  and  ascertain  what  those 
rights  are.  "A  court  of  equity  will  not  un- 
dertake, any  more  than  a  court  of  law,  to 
relieve  a  party  from  the  consequences  of  his 
own  Inattention  and  carelessness."  Slaugh- 
ter's Adm'r  v.  Gerson,  13  Wall.  379.  "Proof 
of  a  contemporaneous  parol  agreement  Is  in- 
admissible to  alter  or  contradict  a  contract 
In  writing."  Miller  v.  Edgerton,  38  Kan. 
36,  15  Pac.  894.  "Where  a  contract  In  writ- 
ing contains  no  warranty,  parol  evidence  Is 
not  admissible  to  add  warranty."  De  Witt 
v.  Berry,  134  U.  S.  306,  10  Sup.  Ct  536.  The 
evidence  in  this  case  fully  sustained  the 
findings  of  the  court  below,  but,  even  If 
this  court  should  find  the  evidence  conflict- 
ing, still  the  findings  must  be  sustained,  and 
the  judgment  affirmed.  By  numerous  de- 
cisions, this  court  has  stated  the  rule  that, 
"where  the  evidence  is  conflicting,  an  ap- 
pellate court  will  not  grant  a  new  trial  upon 
the  ground  that  the  findings  are  contrary 
to  the  evidence,  unless  the  preponderance 
is  so  apparent  and  marked  that  the  court  can 
have  no  hesitancy  in  deciding  that  the  par- 
ticular findings  under  review  are  against 
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the  evidence."  Harrington  t.  Chambers,  8 
Utah,  94,  1  Pac.  362;  Chamberlain  y.  Ray- 
mond, 3  Utah,  117,  1  Pac.  850;  Hopkins  v. 
Ogden  City,  5  Utah,  390,  16  Pac.  596;  Irri- 
gation Co.  v.  Moyle,  4  Utah,  327,  9  Pac.  867; 
Dooly  Block  v.  Salt  Lake  Rapid-Transit  Co., 
9  Utah,  32,  33  Pac.  229;  Hannaman  v.  Kar- 
rick,  9  Utah,  239,  33  Pac.  1039.  Upon  a  full 
consideration  of  the  case,  the  judgment  of 
the  court  below  is  affirmed. 

BARTCH,  SMITH,  and  KING,  JJ.,  con- 
cur. 

(11  Utah,  41) 

PEOPLE  v.  WRIGHT- 
(Supreme  Court  of  Utah.    Jan.  21,  1895.) 
Indictment — Allegation  as  to  Time— Necessity 
of  Proof— Larcbnt— Evidence. 

1.  Where  the  indictment  alleges  that  prop- 
erty was  stolen  on  the  4th  day  of  the  month, 
and  there  is  evidence  that  it  was  stolen  on  the 
3d  day,  it  is  proper  to  charge  that  the  exact  time 
of  the  offense  is  not  material;  and  defendant 
cannot  claim  that  this  is,  in  effect,  a  direction 
to  disregard  his  proof  of  an  alibi  on  the  3d  day 
of  the  month. 

2.  On  a  prosecution  for  stealing  a  bicycle, 
it  appeared  that,  three  days  after  it  was  stolen, 
it  was  found  in  a  woodshed  on  premises  occupied 
by  defendant,  his  father,  and  his  grandmother, 
alone,  and  that  at  the  same  time  another  stolen 
bicycle,  which  had  been  seen  in  defendant's  pos- 
session a  few  days  before,  was  likewise  found 
on  the  premises.  It  also  appeared  that  defend- 
ant had  been  before  convicted  of  grand  larceny. 
Held,  that  a  conviction  was  .proper. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Justice  George  W.  Bartch. 

Roy  Wright,  convicted  of  grand  larceny, 
appeals  from  the  judgment  rendered,  and 
from  an  order  denying  a  new  trial.  Af- 
firmed. 

Booth,  Lee  &  Gray,  for  appellant  J.  T. 
Richards,  for  respondent. 

SMITH,  J.  The  defendant  In  this  case 
was  convicted  of  the  crime  of  grand  larceny 
on  the  28th  day  of  September,  1894.  He 
subsequently  moved  for  a  new  trial,  which 
was  denied,  and  was  sentenced  to  the  peni- 
tentiary for  the  period  of  18  months.  It  is 
charged  In  the  Indictment  that  the  defend- 
ant feloniously  stole  one  Union  bicycle,  of 
the  value  of  $75,  of  the  personal  property  of 
David  T.  Edwards,  on  the  3d  day  of  April, 
1894,  in  Salt  Lake  county.  Two  errors  are 
assigned  on  this  appeal:  First.  That  the 
court  erred  in  its  charge  to  the  jury,  the 
particular  portion  of  the  charge .  to  which 
exception  is  taken  being  the  following  lan- 
guage: "The  exact  time  when  the  offense 
was  committed  is  not  material  If  it  was 
committed  at  any  time  within  four  years  of 
the  time  when  the  indictment  was  found 
against  the  defendant"  The  second  error 
assigned  is  that  the  evidence  is  insufficient 
to  justify  the  verdict  and  that  a  new  trial 
should  have  been  granted. 

As  to  the  error  of  law  to  be  relied  upon, 
it  is  quite  difficult  for  us  to  comprehend  how 


it  could  have  prejudiced  the  defendant  or 
why  it  was  erroneous  in  any  sense  or  any 
view  of  the  case.  Section  4934  of  the  Com- 
piled Laws  provides:  "The  precise  time  at 
which  the  offense  was  committed  need  not 
be  stated  In  the  indictment  but  It  may  be 
alleged  to  have  been  committed  at  any  time 
before  the  finding  thereof,  except  where  the 
time  is  a  material  Ingredient  in  the  offense." 
It  Is  not  claimed  that  time  is  a  material  In- 
gredient in  this  charge  against  the  defend- 
ant The  charge  Is  that  he  stole  the  bicycle, 
but  it  is  claimed  that  the  proof  corresponds 
with  the  charge  in  the  indictment,  to  wit, 
that  the  bicycle  was  stolen  on  the  3d  day  of 
April,  1894;  and  it  is  claimed  that  the  de- 
fendant proved  an  alibi  on  that  date,  and 
that,  therefore,  the  charge  was  prejudicial 
Inasmuch  as  the  Jury  must  have  been  con- 
vinced beyond  a  reasonable  doubt  that  the 
defendant  actually  did  the  act  charged 
against  him,  It  is  impossible  to  see  how  the 
instruction  of  the  court  that  the  precise  time 
was  not  material  can  be  construed  Into  a  di- 
rection that  they  may  disregard  his  proof  of 
an  alibi.  But  there  is  another  reason  In 
this  case  why  this  instruction  was  not  only 
not  misleading  or  improper,  but  was  requi- 
site and  necessary,  under  the  evidence  In  the 
case.  There  was  evidence  before  the  jury 
tending  to  show  the  bicycle  was  stolen  on 
the  4th  day  of  April,  Instead  of  the  3d.  Un- 
der such  circumstances,  it  would  appear 
there  could  be  no  question  but  that  the  In- 
struction given  was  a  proper  one. 

The  next  question  urged  Is  that  the  evi- 
dence is  insufficient  to  justify  the  finding  of 
guilty.  We  have  examined  the  evidence  as 
set  forth  In  the  bill  of  exceptions  fully  and 
carefully,  and,  after  such  Investigation,  we 
are  unable  to  see  how  a  trial  jury  could 
have  arrived  at  any  other  conclusion  than 
the  one  at  which  they  did  arrive  in  regard  to 
the  facts  In  the  case.  There  was  no  ques- 
tion but  that  the  bicycle  was  stolen.  It  was 
a  peculiar  bicycle;  had  distinctive  marks 
upon  it  to  wit  it  had  the  handle  broken 
and  a  step  off.  At  about  the  date  It  was 
stolen,  the  defendant  had  in  his  possession 
a  bicycle  with  the  handle  broken  and  with 
the  step  off.  Two  or  three  days  later,  the 
bicycle  was  found  at  the  defendant's  place 
of  residence,  in  a  woodshed  back  of  the 
house.  It  was  thoroughly  identified  as  be- 
longing to  Edwards.  No  one  lived  at  the 
place  where  the  bicycle  was  found,  except 
the  defendant,  his  father,  and  his  grand- 
mother. At  the  same  time  another  stolen 
bicycle,  which  had  been  seen  in  the  posses- 
sion of  the  defendant  and  which  he  had 
been  using  a  few  days  prior,  was  found  in 
a  barn  adjoining  the  same  premises  where 
he  lived.  The  defendant  In  his  own  testi- 
mony In  his  defense,  claimed  to  know  noth- 
ing about  how  the  bicycle  of  Edwards  came 
to  be  upon  the  premises;  but,  as  to  the  oth- 
er stolen  bicycle  found  in  the  adjoining 
barn,  he  admitted  that  he  had  possession  of 
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It,  and  had  put  it  up  In  the  loft  He  claimed 
that  it  had  been  loaned  to  him  by  one  Wil- 
kersen,  whom  he  had  casually  met  traveling 
from  Nevada  to  Utah;  that  Wllkersen  loan- 
ed it  to  him  upon  the  street  a  few  days  pre- 
vious to  the  time  of  his  arrest,  and,  so  far 
as  the  evidence  showed,  had  never  called 
for  it  It  was  shown  to  be  stolen  property 
beyond  a  question.  It  also  appeared  in  evi- 
dence that  the  defendant  had  been  convict- 
ed of  grand  larceny  at  a  previous  time,  which 
must  have  been  considered  by  the  jury  in 
weighing  his  testimony.  Under  these  facts, 
which  are  stated  as  fairly  for  the  defendant 
as  the  record  will  warrant  it  would  have 
been  strange  if  the  Jury  had  found  otherwise 
than  they  did.  We  think  the  evidence  was 
ample  to  support  the  verdict;  that  the  con- 
viction was  right;  and  that  the  judgment 
and  order  denying  a  new  trial  should  be 
affirmed;  and  it  is  so  ordered. 

MERRITT,  0.  J.,  and  KING,  J.,  concur. 


(11  trtah.  46) 

COOPER  ▼.  DENVER  &  R.  G.  R.  CO. 

(Supreme  Court  of  Utah.    Jan.  28,  1895.) 

Instructions  —  Province  of  Jobt  —  Review  oh 
Appeal— Qcestiox  hot  Raised  Below. 

1.  In  an  action  for  salary,  where  the  plaln- 
v  tiff  introduced  letters  from  defendant  in  which 

the  employment  was  admitted  and  the  plain- 
tiff's claim  allowed,  the  court  may  charge  that 
defendant  admitted  the  employment  and  ac- 
knowledged the  debt 

2.  An  objection  that  letters  sought  to  be 
introduced  in  evidence  were  written  with  a 
view  to  a  compromise  cannot  be  first  made  on 
appeal. 

King,  J.,  dissenting. 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; before  Justice  George  W.  Bartch. 

Action  by  William  A.  Cooper  against  the 
Denver  &  Rio  Grande  Railroad  Company. 
There  was  a  verdict  for  plaintiff,  and  from 
an  order  denying  a  new  trial  defendant  ap- 
peals. Affirmed. 

Bennett  Marshall"  &  Bradley,  for  appel- 
lant   Frank  Pierce,  for  respondent 

MERRITT,  0.  J.  In  this  case  the  plaintiff 
sued  to  recover  a  balance  due  him  for  salary 
while  in  the  employment  of  the  defendant 
In  its  express  business  In  Salt  Lake  City. 
The  defendant  claimed  that  plaintiff  waa 
not  employed  during  the  month  of  February, 
1891,  .and  also  set  up  a  counterclaim  against 
the  plaintiff,  alleging  that  a  shortage 
amounting  to  $444.91  occurred  in  the  com- 
pany's Salt  Lake  office  while  plaintiff  was 
In  Its  employment  through  the  negligence 
of  the  plaintiff.  The  jury  rendered  a  ver- 
dict for  plaintiff  for  the  full  amount  of  bis 
claim.  A  motion  for  a  new  trial  waa  made 
and  overruled.  From  the  order  overruling 
the  motion  for  a  new  trial,  defendant  ap- 
peals. 

The  defendant  claims  that  the  court  erred 
In  charging  the  Jury  that  "it  appears  that 


he  [the  plaintiff]  went  Into  their  [defe 
ant's]  employment  about  the  1st  of  Nov« 
ber,  1890,  and  remained  there  until  the 
of  February,  189L  Attorney  for  defe 
(Interrupting):  Last  of  January.  TheCoi 
According  to  the  plaintiff's  claim  he 
mained  there  until  the  last  of  Februa 
1891."  This  was  a  statement  by  the  t 
court  of  the  position  taken  by  plaintiff.  '. 
court  did  not  state  this  as  a  fact  prov 
The  jury  was  not  misled. 

It  Is  claimed  that  the  court  erred  In  cl 
ging  the  jury  that  "the  defendant  compi 
admits  the  employment  and  also  ackno 
edges  that  they  owe  him  for  these  t 
months,  In  their  correspondence."  1 
plaintiff  testified  that  he  worked  for  defe 
ant  the  full  month  of  February.  Plain 
was  allowed  to  introduce  his  exhibits  wl 
out  objection.  These  exhibits  were  lett 
received  from  the  superintendent  of  the 
fendant  company,  in  which  the  employm 
is  admitted,  and  in  which  the  full  salary 
allowed.  Defendant  claims  on  the  app 
that  these  letters  were  written  with  a  vi 
to  a  compromise.  No  objection  was  nu 
to  this  introduction  of  the  exhibit  on  t 
ground.  Furthermore,  there  is  no  evldei 
in  the  record  tending  to  contradict  the  stc 
ments  of  the  court  contained  in  this  chai 
to  the  Jury.  It  is  also  claimed  that  i 
plaintiff  was  responsible  for  the  shortage 
the  office.  This  fact  waa  controvert 
Plaintiff  had  two  superiors  over  him. 
acted  under  their  direction.  He  was  i 
responsible  for  the  business  methods  of  t 
office.  The  record  shows  that  he  perform 
his  duties  faithfully.  At  least  the  ji 
thought  so.  The  evidence  was  conflict! 
The  Jury  decided  this  issue  for  the  pis 
tiff.  This  court  will  not  disturb  the  d< 
sion.  We  see  no  error  in  the  record.  1 
judgment  of  the  lower  court  Is  affirmed  w 
costs. 

SMITH,  J,  concurs. 

KING,  J.  (dissenting).  With  the  oplni 
submitted  in  this  case  by  my  brothers  I 
not  fully  agree.  One  of  the  principal  poll 
of  controversy  at  the  trial  was  whether 
not  during  the  month  of  February,  1891, 1 
plaintiff  was  In  the  defendant's  empl< 
This  issue  was  sharply  presented  by  1 
pleadings.  In  his  direct  examination,  pla 
tiff  testified  that  he  worked  In  the  expr< 
office  for.  the  defendant  during  the  mom 
of  November,  December,  January,  and  F- 
ruary,  but  upon  cross-examination  he  stal 
that  he  "transferred  his  office"  and  "turn 
over  the  .duties"  thereof  to  his  successor 
the  81st  day  of  January.  Placing  the  a 
struction  upon  plaintiff's  entire  testimo 
that  is  most  favorable  to  his  contention, 
is  still  a  question  of  great  uncertainty,  a 
cannot  easily  be  determined,  whether  1 
services  extended  over  the  month  of  Feb 
axy.   The  only  other  evidence  offered  wal 
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In  any  manner  tended  to  establish  plaintiff's 
claim  that  he  rendered  services  during  Feb- 
ruary consisted  of  two  letters  purporting  to 
have  been  written  by  the  manager  of  de- 
fendant's express  company,  and  which  were 
addressed  to  plaintiff.  These  communica- 
tions pointed  out  plaintiff's  incompetency, 
and  detailed  the  losses  occurring  in  the  office 
under  his  superintendence,  and  the  manner  In 
which  they  occurred.  But  the  paramount 
purpose  seems  to  have  been  to  secure  a  com- 
promise, and  an  adjustment  of  the  amount 
which  it  was  conceded  plaintiff's  office  was 
short  And,  though  this  language  occurs  In 
one  of  the  letters:  "As  there  seems  to  be 
some  question  as  to  allowing  your  salary  for 
the  month  of  February,  we  conclude  to  al- 
low same,  and  apply  It  upon  your  shortage; 
therefore  $79.50  was  deducted  from  the 
amount  charged  In  this  office,  leaving 
$238.76,"— still  It  cannot  be  construed  as  a 
clear  and  unqualified  admission  that  plain- 
tiff was  actually  engaged  in  defendant's 
service  during  that  month;  and  the  infer- 
ence Is  fairly  deducible  from  It,  and  all  that 
is  contained  in  the  letters,  that  a  compro- 
mise was  sought,  and  a  balance  of  the  short- 
age account  desired.  The  trial  court,  with 
this  evidence  before  it,  charged  the  jury 
that  "the  defendant  company  admits  the 
employment,  and  also  acknowledges  that  they 
owe  him  for  these  two  months  In  their  cor- 
respondence." In  view  of  the  fact  that  this 
defendant  denied  specifically  the  employ- 
ment during  February,  and  the  uncertain 
and  doubtful  testimony  of  plaintiff  upon  that 
point,  and  also  the  further  fact  that  what- 
ever statements  found  in  the  letters  were 
susceptible  of  different  constructions,  and 
could  easily  have  been  interpreted  to  mean 
that  defendant  desired  to  adjust  and  com- 
promise an  unsettled  balance,  and  for  that 
purpose  was  willing  to  concede  the  salary 
for  one  month,  it  seems  to  me  that  ah  issue 
of  fact  was  clearly  presented,  which  ought 
to  have  been  submitted  to  the  jury.  The  In- 
structions of  the  court  withdrew  this  ques- 
tion from  the  jury,  and,  in  effect,  directed 
them  to  find  the  Issue  In  favor  of  the  plain- 
tiff. But  if  it  be  Conceded  that  a  positive 
and  unequivocal  admission  of  employment  for 
February  can  be  wrung  from  the  letters 
above  referred  to,  it  seems  to  me  that  even 
then  the  jury  should  have  passed  upon  the 
question,  and,  under  proper  Instructions,  de- 
termined what  the  letters  did  admit.  The 
letters  were  clearly  not  dispositive  instru- 
ments, and  the  rule  Is  that:  "Where  a  writ- 
ing thus  put  In  evidence  is  not  a  dispositive 
instrument,  but  Is  merely  offered  for  the 
purpose  of  showing  an  extrinsic  fact,  it  will 
be  for  the  Jury  to  say  what  Inference  of 
fact  Is  to  be  drawn  from  it.  The  reason 
5s  that  the  question  which  arises  in  such  a 
case  is  not  the  proper  Interpretation  of  a 
writing  which  disposes  of  the  rights  of 
the  parties,  but  what  effect  the  writing 
shAll  have  as  evidence  of  a  collateral  fact" 


1  Thomp.  Trials,  §  1098.  "The  most  au- 
thentic documents,  when  offered  for  such 
purpose,  become  no  more  than  mere  letters 
or  a  written  correspondence,  which,  when 
offered  in  evidence  to  prove  a  fact,  are  al- 
ways to  be  Interpreted  by  the  Jury."  Primm 
v.  Harem,  27  Mo.  211.  I  think  the  court 
erred  in  not  permitting  the  jury  to  pass  up- 
on the  disputed  question  whether  plaintiff 
was  employed  during  February,  and  in  in- 
terpreting the  letters  collaterally  In  evidence. 
Defendant's  counterclaim  was  fairly  submit- 
ted to  the  Jury,  who  found  for  the  plaintiff, 
and  with  the  opinion  of  the  majority  of  the 
court  upon  this  point  I  concur.  In  view  of 
the  fact  that  what  I  deem  an  error  could, 
in  any  event,  prejudice  the  defendant  only 
to  the  extent  of  one  month's  salary,  to  wit, 
$80,  I  think  the  order  of  the  court  should  be 
that  the  plaintiff  consent  to  a  remission  of 
this  amount,  or,  if  he  declines,  that  a  new 
trial  be  granted. 


(11  Utah,  51) 
HAIGHT  v.  PEARSON. 
(Supreme  Court  of  Utah.    Jan.  30,  1895.) 
Executobb — Purchase  of  Heib's  Intebbst — Con- 
structive Trost. 

1.  Since  Comp.  Laws,  §  4196,  providing  that 
no  executor  shall  purchase  any  of  the  estate 
which  he  represents,  does  not  apply  to  the  pur- 
chase  by  him.  of  an  heir's  interest  in  the  estate, 
such  purchase  is  valid. 

2.  Where  an  attorney,  employed  by  plain- 
tiff to  buy  certain  land  for  him,  purchased  the 
land  for  himself,  with  his  own  money,  by  rep-, 
resenting  that  the  purchase  was  for  plaintiff, 
upon  tender  to  the  attorney  of  the  purchase 
money  and  compensation  for  his  services,  an 
enforceable  trust  resulted  in  plaintiff's  favor. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Justice  C.  S.  Zane. 

Action  by  Hector  W.  Haight  against 
Charles  E.  Pearson  to  have  an  interest 
bought  by  defendant  in  the  estate  of  which 
plaintiff  was  the  executor  declared  to  be 
held  in  trust  for  plaintiff.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

T.  J.  Anderson  and  M.  M.  Kaighn,  for  ap- 
pellant John  M.  Zane  and  O.  F.  Putnam, 
for  respondent 

SMITH,  J.  The  facts  disclosed  by  the  rec- 
ord are  that  plaintiff  is  the  executor  of  Hec- 
tor C.  Halght,  and  Is  one  of  his  heirs;  that 
Alma  D.  Haight  was  a  brother  of  plaintiff, 
and  also  an  heir  of  Hector  C.  Haight;  that 
the  estate  of  Hector  C.  Haight  was  in  pro- 
cess of  settlement  in  the  probate  court;  that 
defendant,  Charles  E.  Pearson,  was  an  at- 
torney at  law,  who  had  long  been  acquainted 
with  plaintiff,  and  had  often  been  employed 
by  him;  that  Alma  D.  Haight  was  desirous 
of  selling  his  Interest  in  his  father's  estate, 
but  would  only  sell  to  some  one  Interested  in 
the  estate,— that  Is,  to  some  other  brother  or 
sister;  that  plaintiff  employed  the  defendant 
to  purchase  the  Interest  of  Alma  D.  Haight 
and  defendant  accepted   this  employment; 
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that  subsequently  defendant  bought  the  In- 
terest of  said  Alma  D.  Haight,  and  paid  his 
own  money  therefor,  but  at  the  time  of  the 
purchase,  in  order  to  induce  Alma  D.  Haight 
to  sell,  the  defendant  represented  and  said 
to  him  that  he  (defendant)  was  buying  the 
property  for  plaintiff;  that  in  a  short  time 
thereafter  the  plaintiff  tendered  defendant 
the  amount  of  the  purchase  price,  together 
with  ample  compensation  for  his  services, 
but  defendant  refused  to  accept  either  sum, 
and  claimed  that  he  personally  owned  the  in- 
terest of  Alma  D.  Haight  in  the  estate  of 
Hector  C.  Haight,  he  having  taken  the  con- 
veyance In  his  own  name  from  Alma  D. 
Haight  The  plaintiff  brings  this  suit,  claim- 
ing that  defendant  holds  the  title  to  the  in- 
terest of  Alma  D.  Haight  in  trust  for  plain- 
tiff. The  defendant  answered,  and,  after 
denying  portions  of  the  complaint,  he  set  up 
that  plaintiff  was  executor  of  the  estate  of 
Hector  C.  Haight,  and  incapable,  for  that  rea- 
son, to  purchase  any  interest  in  the  estate. 
The  court  made  findings  substantially  as 
stated  above,  but  failed  to  find  in  the  affirm- 
ative issue  set  up  in  the  answer.  Judg- 
ment was  entered  for  the  plaintiff  as  prayed, 
and  defendant  appeals  on  the  judgment  roll. 

The  first  error  assigned  is  that  the  court 
failed  to  find  on  the  affirmative  issue  in  the 
answer,  as  the  fact  therein  alleged,  to  wit: 
"That  plaintiff  was  the  executor  of  Hector  C. 
Haight,  deceased,  was  admitted  to  be  true 
on  the  argument  We  have  treated  it  as  an 
established  fact  In  the  case,  and  shall  decide 
the  case  on  this  assumption."  Upon  the 
facts  so  stated,  the  defendant  raises  two  ques- 
tions: First  The  plaintiff  was  incapable  of 
purchasing  an  interest  in  the  estate,  because 
he  was  executor.  Being  incompetent  to  pur- 
chase himself,  he  could  not  have  another  pur- 
chase in  trust  for  him,  and  cannot,  therefore, 
enforce  any  trust  Second.  The  defendant 
purchased  with  his  own  money;  and  while 
it  is  true  that  he  agreed,  both  with  plaintiff 
and  the  vendor,  that  he  would  purchase  and 
hold  for  plaintiff,  still  this  agreement  was 
oral,  and  void  under  the  statute  of  frauds. 
Upon  the  first  point  defendant  relies  on  sec- 
tion 4196,  p.  513,  2  Comp.  Laws  Utah,  which 
provides:  "No  executor  •  *  *  must  di- 
rectly or  indirectly,  purchase  any  property  of 
the  estate  he  represents,  nor  must  he  be  in- 
terested in  any  sale."  This  section  was  con- 
strued by  this  court  in  the  case  of  Ayres  v. 
Jack.  7  Utah,  249,  26  Pac.  300,  where  it  was 
held,  in  substance,  that  sales  under  it  were 
not  void,  but  voidable  only,  when  the  pur- 
cliase  was  the  interest  of  an  heir.  We  are 
of  opinion  that  this  statute  simply  declares, 
in  the  case  of  executors  and  administrators, 
that  which  was,  long  before  the  statutes,  a 
rule  in  equity,  to  wit:  "that  contracts  in 
which  a  trustee  both  buys  and  sells  to  him- 
salf  are  void."  But  a  contract  to  purchase 
the  Interest  of  an  heir  in  an  estate  by  an  ex- 
ecutor does  not  come  within  the  letter  or 
spirit  of  either  the  statute  or  this  equitable 


rule.  The  executor  has  no  authority,  as  such, 
to  sell  the  interest  of  an  heir  in  the  estate. 
Such  interest  is  not  in  any  sense  property  of 
the  estate;  it  is  the  property  of  the  heir,  and 
he  alone  can  sell  it.  Owing  to  the  advantage 
that  might  be  taken  of  heirs  by  executors  or 
administrators,  If  we  were  called  upon  to 
pass  upon  such  a  sale  where  the  heir  was 
claiming  that  he  had  been  overreached  or 
wronged,  we  should  scrutinize  the  matter, 
and,  if  unfair  in  its  terms,  would  not  hesi- 
tate to  set  such  contract  aside,  but  not  be- 
cause it  was  in  violation  of  the  statute  cited. 
In  other  words,  these  sales  by  an  heir  to  an 
executor  are  not  within  the  statute  at  all. 
If  they  are  fair  in  themselves,  they  should  be 
upheld  the  same  as  other  contracts.  Now, 
as  to  the  second  point  made  by  appellant,  he 
relies  upon  the  provisions  of  section  2831  of 
the  Compiled  Laws,  which  provides:  "No  es- 
tate or  interest  in  real  property,  other  than 
leases  for  a  term,  not  exceeding  one  year, 
nor  any  trust  or  power,  over  or  concerning  It 
or  in  any  manner  relating  thereto,  can  be  cre- 
ated, granted,  assigned,  surrendered  or  de- 
clared, otherwise  than  by  operation  of  law, 
or  a  conveyance  in  writing,"  etc.  Identically 
the  same  language  is  found  in  section  3916. 
Section  3917  provides:  "The  preceding  sec- 
tion must  not  be  construed  *  •  *  to  pre- 
vent any  trust  from  arising  or  being  extin- 
guished by  implication  or  operation  of  law," 
etc.  It  is  conceded  by  respondent  that  his 
only  claim  is  that  there  is  in  this  case  a  trust 
by  implication  or  operation  of  law;  In  other 
words,  that  the  defendant  by  his  fraudulent 
conduct  has  created  a  trust  as  some  authors 
term  It  "ex  maleflclo,"  In  favor  of  the  plain- 
tiff. On  behalf  of  appellant  It  Is  contended 
that  such  trust  by  Implication  never  arises 
except  where  the  fraud  of  one  party  has  pro- 
duced a  pecuniary  loss  to  the  other.  In  other 
words,  that  courts  of  equity  will  not  sit  to 
declare  a  trust  against  a  litigant,  simply  be- 
cause he  has  lied.  This  suggestion  has  much 
apparent  force;  but  when  we  come  to  Inves- 
tigate it,  and  apply  the  proper  rule  to  the 
facts  of  this  case,  there  Is  no  real  difficulty. 
The  defendant  was  an  attorney  at  law;  one 
who  was  especially  charged  with  the  confi- 
dence of  others,  and  who  had  been  accustom- 
ed to  accept  employment  from  plaintiff,  and 
in  this  matter  accepted  the  employment  of 
plaintiff,  and  agreed  to  perform  the  services 
desired,  to  wit,  purchase  this  interest  for 
plaintiff,  from  his  brother,  Alma  D.  Haight 
It  is  not  found  that  plaintiff  paid  him  any- 
thing in  advance,  but  he  was  bound  to  pay 
defendant  for  the  services  he  might  render, 
and  it  Is  found  that  he  had  tendered  full 
compensation  before  bringing  this  suit  In 
addition  to  this,  he  was  only  able  to  buy 
from  Alma  D.  Haight  by  representing  that 
he  was  acting  and  buying  for  the  plaintiff. 
Under  these  circumstances,  we  are  of  opin- 
ion that  the  plaintiff  can  compel  him  to  de- 
liver the  title  to  the  Interest  purchased,  Just 
as  he  agreed  to.    Notwithstanding  our  stat- 
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utes  above  cited,  we  hold  that  this  case  pre- 
sents a  trust  arising  constructively  and  by 
operation  of  law.  Browne,  St  Frauds,  pp.  103, 
104,  speaking  of  this  character  of  case,  says: 
"Upon  similar  principles,  If  one  falsely  rep- 
resent himself  to  be  purchasing  for  another, 
and  by  that  means  •  *  *  get  the  land  at 
a  cheaper  rate,  he  shall  be  held  a  trustee  for 
him  in  whose  behalf  he  pretended  to  act 
•  *  •  If,  on  the  other  hand,  the  grant  was 
made  on  the  faith  of  a  promise,  and  induced 
thereby,  the  breach  of  the  promise  is  fraud, 
and,  as  such,  has  been  made  ground  of  equi- 
table relief;  and  this  doctrine  has  been  ex- 
tended to  cover  those  cases  where  the  prom- 
ise which  Induced  the  conveyance  was  to  con- 
vey to  a  third  person,  who  has  been  held  to 
be  thereby  enabled  to  compel  a  conveyance 
to  himself  from  the  grantee."  This  rule  is 
supported  by  the  cases  of  Clpperly  v.  Cip- 
perly,  4  Thomp.  &  C  342,  and  Faust  v.  Haas, 
73  Pa.  St  295.  See,  also,  Cook  v.  Cook,  GO 
Pa.  St  443;  Dennis  v.  McCagg,  32  111.  429; 
Sweet  v.  Jacocks,  6  Paige,  355,— in  all  of 
which  cases  an  analogous  rule  Is  announced. 
We  are  more  Inclined  to  enforce  this  rule 
strictly  against  the  defendant  because  he  Is 
an  attorney  at  law.  It  Is  urged  that  the  em- 
ployment In  this  case  was  of  such  a  charac- 
ter that  his  relations  as  attorney  for  plaintiff 
in  no  way  affected  it  We  cannot  agree  to 
this.  At  the  present  day,  In  the  various  re- 
lations of  business  men,  attorneys  are  con- 
sulted and  employed  in  every  transaction, 
and  in  none  oftener  than  In  superintending 
and  In  making  purchases  and  sales  of  prop- 
erty for  their  clients.  In  this  case  it  is  ex- 
pressly found  that  defendant  was  so  employ- 
ed, and  that  he  acted  pursuant  to  that  em- 
ployment He  disclosed  his  employment  to 
the  person  from  whom  he  purchased,  and 
could  only  purchase  on  condition  that  he  was 
buying  for  plaintiff.  We  think,  under  such 
circumstances,  that  it  Is  a  sound  rule,  both 
of  law  and  morals,  that  requires  defendant 
to  do  exactly  what  he  agreed  to  do  when  he 
accepted  the  plaintiff's  employment  We  are 
of  opinion  that  the  judgment  of  the  court  be- 
low was  right  and  it  is  affirmed. 

MERRITT,  C.  J.,  and  BABTCH  and  KING, 
JJ.,  concur. 


(11  Utah,  60) 

SCOVILLE  v.  SALT  LAKE  CITY. 

(Supreme  Court  of  Utah.    Feb.  23,  1895.) 

Actios  against  Citt— Icb  on  Sidkwalk — Notice 
to  Citt— Practice  on  Appeal. 

1.  Where  a  city  allows  ice,  in  a  rounded 
and  uneven  condition,  formed  by  accumulations 
of  water  artificially  led  from  the  tops  of  build- 
ing*, to  remain  across  the  sidewalk  of  a  street 
much  used  for  travel,  it  is  liable  to  one  injured 
thereby  while  properly  using  the  walk. 

2.  Whether  the  fact  that  ice  has  been  ac- 
cumulating on  a  sidewalk  for  some  time  consti- 
tutes notice  to  the  city  of  the  dangerous  condi- 
tion of  the  walk  is  a  question  for  the  jury. 

3.  An  exception  to  "each  paragraph  of  the 

v.39r.no.4— 31 


charge"  is  too  general,  and  will  not  be  consid- 
ered, if  any  portion  of  the  charge  is  correct. 

4.  Where  a  charge,  as  a  whole,  covers  the 
points  embraced  in  the  requests  to  charge,  it  is 
not  error  to  refuse  the  requests,  though  tech- 
nically good. 

5.  In  the  absence  of  statutory  provision,  the 
court,  in  its  discretion,  may  allow  the  jury  to 
take  the  written  charges  into  the  jury  room. 

6.  Local  climatic  conditions  should  be  con- 
sidered in  determining  the  liability  of  a  city  for 
failure  to  exercise  care  in  removing  snow  and 
ice  from  the  sidewalk. 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; before  Justice  George  W.  Bartch. 

Action  by  Edward  P.  Scoville  against  Salt 
Lake  City.  From  a  Judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  'defendant 
appeals.  Affirmed. 

E.  D.  Hoge  and  Ed.  F.  Coad,  for  appellant. 
Powers  &  Straup  and  Denton  &  McNally,  for 
respondent 

MERRITT,  C.  J.  This  action  was  brought 
by  respondent  against  the  appellant  to  recov- 
er damages  for  an  injury  sustained  by  his 
child,  a  boy  aged  18  months,  at  the  time  of 
the  accident,  near  the  Western  Union  Tele- 
graph Office,  in  Salt  Lake  City,  on  the  east 
side  of  Main  street  Ice  had  been  allowed  to 
accumulate  on  the  sidewalk,  caused  by  the 
freezing  of  water  which  came  down  a  con- 
ductor and  a  waste  pipe  leading  from  a  sink, 
and  was  allowed  to  flow  out  and  over  the 
sidewalk.  The  conductor  had  been  there  a 
long  time,  and  the  water  flowing  from  thence 
would  freeze  and  thaw  as  the  weather  was 
cold  or  warm  The  conductor  was  about  four 
inches  In  diameter,  made  of  tin,  and  was 
used  to  carry  off  the  rain  or  snow  as  It  melt- 
ed from  the  roof  of  the  building  adjoining 
the  walk.  The  sidewalk  at  this  place  was 
also  sloping  or  slanting  to  the  south,  and 
also  towards  the  curb,  making  it  all  the  more 
dangerous  and  slippery  when  the  water  froze. 
At  the  time  of  the  accident,  the  Ice  covered 
a  space  of  two  or  three  feet  wide  across  the 
sidewalk  diagonally  towards  the  curb,  and 
was  from  one  to  fifteen  Inches  thick,  measur- 
ing from  the  curb  up  to  the  mouth  of  the 
conductor.  At  the  time  of  the  accident,  a 
slight  snow  was  and  had  been  falling  for 
several  hours,  which  in  a  large  measure  cov- 
ered and  obscured  the  ice.  On  the  7th  day 
of  January,  1892,  in  the  afternoon,  about  5 
o'clock,  respondent's  wife  was  walking  along 
the  sidewalk  at  a  usual  gait  carrying  the 
child  in  her  arms,  and.  when  she  reached 
this  place  covered  with  Ice,  slipped  and  fell 
as  she  walked  upon  it.  In  falling,  the  child 
was  thrown  with  considerable  force  to  the 
walk,  striking  with  its  back  on  the  sidewalk, 
from  which  the  child  received  an  Inguinal 
rupture. 

At  the  conclusion  of  the  testimony  for  the 
respondent,  appellant  moved  the  court  for  a 
nonsuit,  and  the  motion  was  denied,  and  ap- 
pellant rested  the  case  without  introducing 
or  offering  any  evidence.  After  argument 
by  counsel,  the  court  charged  the  jury,  and 
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they  retired  to  consider  of  their  verdict. 
Later  they  returned  into  court  for  further  in- 
struction, and  the  court,  in  open  court,  and  in 
the  presence  of  -  counsel  for  the  respective  par- 
ties, further  charged  the  jury.  The  whole 
charge,  as  given  in  open  court,  was,  at  the 
'  request  of  the  Jury,  sent  to  their  room  in 
writing.  The  jury  rendered  a  verdict  in  fa- 
vor of  the-  respondent.  Appellant's  motion 
for  a  new  trial  was  denied,  and  this  appeal 
is  prosecuted  from  the  order  refusing  a  new 
trial,  arid  from  the  judgment 

The  errors  assigned  and  relied  on  are:  First. 
The  evidence  was  insufficient  to  sustain  the 
verdict  or  any  v,erdict  for  respondent,  and 
appellant's  motion  for  a  nonsuit  should  have 
been  granted.  Second.  The  court  erred  in 
refusing  to  give  the  requests  of  appellant. 
Third.  The  court  erred  in  permitting  its  writ- 
ten charges  to  be  sent  to  the  jury. 

That  the  ice  In  question  was  not  the  result 
of  snow  or  rain  falling  or  dripping  from  eaves, 
and  not  from  any  natural  cause,  but  was 
caused  from  water  discharged  on  the  side- 
walk by  means  of  a  conductor  used  to  car- 
ry water  from  the  roof  of  the  building,  and, 
too,  by  a  defective  one,  and  from  a  waste 
pipe,  is  clear  from  the  evidence.  The  ice 
was  the  result  of  an  artificial,  and  not  a  nat- 
ural, cause.  There  is  no  evidence  at  all  to 
sustain  appellant's  contention  that  the  ice 
was  the  result  of  the  prevailing  weather,  and 
not  one  witness  in  the  case  so  testified. 
Where  a  corporation  permits  the  discharge 
of  water  from  adjoining  houses  to  be  ob- 
structed, or  permits  the  water  to  be  dischar- 
ged on  its  walk  by  some  artificial  means,  and 
there  allowed  to  freeze,  in  such  case  its  own 
act  of  wrongdoing  contributes  to  the  ac- 
cumulation of  the  dangerous  ice,  and  the  cor- 
poration will  be  held  liable.  Here  the  ice  is 
the  result  of  an  artificial,  not  of  a  natural, 
cause.  Where  a  municipal  corporation  has 
permitted  ice  and  snow  to  accumulate  and 
remain  upon  sidewalks  of  a  large  city  in  the 
business  part  thereof  for  an  unreasonable 
time,  in  a  rounded,  uneven,  and  dangerous 
condition,  and  an  injury  occurs  by  reason 
thereof  to  one  who  is  properly  using  the  walk, 
the  municipality  is  liable.  Elliott,  Roads  & 
S.  p.  459;  Collins  v.  Council  Bluffs,  32  Iowa, 
324;  McLaughlin  v.  City  of  Corry,  77  Pa. 
St.  109;  Luther  v.  Worcester,  97  Mass.  268; 
Morse  v.  Boston,  109  Mass.  446.  In  this  case 
the  evidence  shows  that  there  was  ice  at  the 
point  mentioned  on  the  sidewalk  all  winter, 
and  this  ice  was  there  accumulating  from  De- 
cember to  January  7th,  the  time  of  the  In- 
jury. 

The  question  of  notice  to  appellant  was  one 
of  fact  for  the  jury  to  determine,  and  not  a 
question  for  the  court.  Elliott,  Roads  &  S. 
p.  461;  Dill.  Mun.  Corp.  §  1026.  In  Wis- 
consin, where  a  defect  In  a  sidewalk  existed 
one  day,  and  in  Massachusetts,  where  a  de- 
fect In  a  highway  existed  13  hours,  and  in 
Connecticut,  a  few  hours  from  frozen  water, 
it  was  held  that  it  was  for  the  jury  to  de- 


termine whether  that  constituted  sufficient 
notice.  Howe  v.  City  of  Lowell,  101  Mass. 
99;  Sheel  v.  City  of  Appleton,  49  Wis.  125. 
5  N.  W.  27;  Gay  lord  v.  City  of  New  Britain. 
58  Conn.  398,  20  Atl.  365.  This  defect  and 
accumulation  of  Ice  was  on  the  most-traveled 
walk  In  the  city.  The  question  of  notice  is  not- 
alone  determined  from  the  length  of  time  a  de- 
fect his  existed,  but  also  from  the  nature  and 
character  of  the  defect,  the  extent  of  the  trav- 
el, and  whether  it  Is  In  a  populous  or  sparsely  - 
settled  part  of  the  city.  Besides,  there  Is,  in 
this  case,  evidence  tending  to  show  actual  no- 
tice to  the  city.  The  question  as  to  whether 
the  acts  and  conduct  of  appellant,  and  the 
facts,  as  shown  by  the  evidence,  constitute 
negligence  was  one  for  the  jury  to  pass  upon. 
Bowers  v.  Railroad  Co.,  4  Utah,  215,  7  Pac. 
251.  The  court,  therefore,  did  not  err  in  sub- 
mitting the  case  to  the  Jury. 

The  charge  of  the  court  correctly  stated  the 
law  in  the  premises,  and  all  the  requests  of 
appellant  were  substantially  given  in  the 
charge  of  the  court  Appellant  however,  is 
not  In  a  position  to  avail  itself  of  any  error 
in  the  charge  of  the  court,  should  there  be 
any,  for  it  has  not  properly  made  and  saved 
Its  exceptions.  The  only  exceptions  taken  by 
appellant  are:  "In  this  case  we  desire  to 
have  an  exception  to  each  paragraph  of  the 
charge  of  the  <"Ourt;  also  save  our  exceptions 
to  the  refusal  of  the  court  to  give  the  Instruc- 
tions asked  for  by  the  defendant"  This 
court  has  held  that  such  exceptions  are  too 
general,  both  for  an  exception  to  the  charge 
as  given  and  for  the  requests  refused.  Marks 
v.  Tompkins,  7  Utah,  421,  27  Pac.  6.  General 
exceptions  to  all  the  instructions  are  of  no 
effect,  and  will  not  be  considered  If  any  por- 
tion of  the  charge  Is  correct.  Exceptions 
must  be  specific  to  the  particular  instruc- 
tions. Nelson  v.  Brixen,  7  Utah,  454,  27 
Pac.  578;  Cooper  v.  Schlesinger,  111  U.  S. 
148,  4  Sup.  Ct  360;  Railway  Co.  v.  Jurey. 
Ill  U.  S.  584,  4  Sup.  Ct.  566.  An  exception 
to  each  and  every  part  of  the  charge  Is  too 
general.  It  has  been  too  frequently  decided 
In  this  court  to  require  authorities  to  sustain 
the  proposition  that  where  the  charge  gives 
the  substance  of  the  requests  for  Instructions, 
or  where  the  charge  as  a  whole  covers  the 
questions  embraced  in  the  requests,  it  is  not 
error  to  refuse  the  requests,  eVen  though  tech- 
nically good  in  law.  In  such  case  the  court 
is  not  bound  to  use  the  language  Of  counsel, 
but  may  use  its  own.  This  has  uniformly 
been  the  practice  in  this  territory,  and  is 
sustained  by  the  supreme  court  of  the  Unit- 
ed States.  People  v.  Chadwick,  7  Utah.  141, 
142,  25  Pac.  737;  Cunningham  v.  Railway 
Co.,  4  Utah,  206,  7  Pac.  795;  People  v.  Olsen, 
4  Utah,  413,  11  Pac.  577;  People  v.  Hamp- 
ton, 4  Utah,  258,  9  Pac.  508;  Clampitt  v. 
Kerr,  1  Utah.  247;  Railroad  Co.  v.  Horst, 
93  U.  S.  291;  Laber  v.  Cooper,  7  Wall.  565. 

The  court  did  not  err  In  permitting  the 
jury  to  take  to  their  room  the  charge  of  the 
court  after  It  was  reduced  to  writing.  All 
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the  charge  was  given  In  open  court,  and  in 
presence  of  counsel  for  both  parties.  That  It 
is  proper  to  allow  written  instructions  to  go 
to  the  jury  room,  see  People  v.  Cummings,  57 
Cal.  88.  In  the  absence  of  contrary  statutory 
direction  on  the  subject,  the  instructions  giv- 
en by  the  court  to  the  jury  in  writing  may, 
in  the  discretion  of  the  court,  be  taken  with 
them  to  then?  room  when  they  retire  to  de- 
liberate. 

Differences  of  climate  and  ^locality  are  to  be 
considered  in  determining  the  liability  of  mu- 
nicipalities for  their  failure  to  exercise  care 
in  removing  ice  and  snow  from  their  walks. 
Each  case  must  be  considered  with  reference 
to  the  climate  of  the  place.  In  Minnesota, 
where  snow  and  ice  exist  almost  constantly 
through  the  winter  season,  to  require  mu- 
nicipalities to  keep  their  walks  absolutely  free 
of  ice  and  snow  would  be  highly  unreasona- 
ble. But  in  other  localities  and  in  a  warmer 
climate,  like  Utah,  where  snow  and  Ice,  al- 
though not  unusual,  are  by  no  means  con- 
tinuous, to  require  the  municipalities  to  keep 
their  walks  free  of  ice  and  snow,  especially 
in  particular  localities,  is  by  no  means  un- 
reasonable.   Jones,  Neg.  Mun.  Corp.  §  100. 

Upon  a  full  examination  of  the  case  and  au- 
thorities cited,  we  are  of  the  opinion  that 
the  judgment  should  be  affirmed;  and  it  is 
so  ordered. 

SMITH  and  KING,  JJ.,  concur. 


<11  Utah.  68) 

McCORMICK  HARVESTING  MACH.  CO. 
v.  MARCHANT  et  al. 
(Supreme  Court  of  Utah.    Feb.  23,  1895.) 

N«w  Trial— Absence  of  Dependant  —  Shewing 
of  Diligence — Justice  of  the  Peace  —  Juris- 
diction—Judgment  fob  Interest  — Appeal  to 
District  Court. 

1.  On  appeal  from  a  judgment  for  plaintiff 
in  a  justice  court,  judgment  was  rendered  for 
plaintiff  by  default  On  motion  for  a  new  trial 
it  appeared  that  the  appeal  had  been  pending 
for  seven  years;  that,  a  few  days  before  the 
day  the  case  was  set  for  trial,  defendants'  at- 
torney consulted  an  attorney  whose  cases  were 
ahead  of  his  on  the  calendar,  and  was  told  that 
the  case  could  not  be  reached  until  the  day  aft- 
er that  for  which  it  was  set;  that  the  attorney 
then  told  defendants  to  appear  on  that  day;  and 
that,  as  soon  as  he  found  that,  the  case  would 
be  called  on  the  day  for  which  it  was  set,  he 
Kent  a  special  messenger  to  notify  defendants, 
but  that,  owing  to  a  change  in  the  time  card  of 
the  trains,  and  the  impassable  condition  of  the 
roads,  defendants  were  unable  to  appear.  Held, 
that  it  was  error  to  refuse  a  new  trial. 

2.  Under  Comp.  Laws  1888.  5  3020.  limit- 
ing the  jurisdiction  of  a  justice  of  the  peace  to 
cases  in  which  the  sum  claimed  is  less  than 
$300,  a  justice  cannot  include  in  his  judgment 
interest  on  the  sum  claimed  from  the  time  suit 
was  brought,  if  this  makes  the  total  amount  of 
the  judgment  more  than  $300.  King,  J.,  dis- 
senting. 

3.  The  fact  that  the  justice  in  such  a  case 
allows  the  interest  does  not  deprive  him  of  orig- 
inal jurisdiction,  so  as  to  render  the  judgment 
void,  and  therefore  unappealable. 

4.  On  appeal  from  a  justice  court  the  dis- 
trict court  may  allow  interest  on  the  sum  claim- 
ed from  the  time  the  suit  wus  brought,  though 


the  judgment,  on  account  of  such  allowance,  ex- 
ceeds the  amount  for  which  the  justice  court 
could  have  rendered  judgment. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Justice  C.  S.  Zaue. 

Action  by  McCormick  Harvesting  Machine 
Company  against  John  A.  Marchaht  and  oth- 
ers. There  was  a  judgment  In  a  justice 
court  for  plaintiff  for  $444.27..  Upon  a  trial 
de  novo  In  the  district  court,  there  was  a 
judgment  by  default  for  plaintiff  for  $299, 
and  costs  taxed  at  $21.90,  and,  from  an  order 
denying  a  new  trial,  defendants  appeal.  Re- 
versed. 

W.  I.  Snyder  and  Barlow  Ferguson,  for 
appellants.  Rawlins  &  Crltchlow,  for  re- 
spondent. 

BARTCH,  J.  This  action  was  originally 
brought  before  a  justice  of  the  peace  to  re- 
cover a  certain  sum  of  money  due  on  two 
promissory  notes.  The  justice  rendered  judg- 
ment for  the  amount  sued  for,  interest,  and 
costs,  in  the  total  sum  of  $444.27,  in  favor  of 
the  plaintiff,  and  from  this  judgment  the  de- 
fendants appealed  to  the  district  court,  where 
judgment  was  rendered  on  the  verdict  of  a 
jury  against  the  defendants  for  the  sum  of 
$299,  and  costs  taxed  at  $21.90.  The  plain- 
tiff alleges  that  there  is  due  it  the  sum  of 
$263.32,  being  the  amount  of  two  promissory 
notes,  besides  interest  thereon,  and  $15  attor- 
ney's fee,  and  prays  for  judgment  in  the 
sum  of  $278.06.  The  defendants  admit  the 
making  and  delivery  of  the  notes,  and  aver 
that  the  same  were  given  as  part  purchase 
price  for  one  McCormick  self-binding  har- 
vesting machine  furnished  them  by  the  plain- 
tiff; and  then  plead  failure  of  consideration, 
and  breach  of  warranty,  and  claim  that  they 
were  damaged  because  the  drive  wheel  be- 
longing to  said  machine  was  worthless;  that 
the  plaintiff  agreed  to  replace  it  with  a  new 
one,  but  failed  to  do  so;  that  there  were  no 
other  wheels  In  the  market,  so  that  the  de- 
fendants were  unable  to  purchase  one;  that 
they  had  offered  a  rescission  of  the  contract, 
and  to  return  the  property,  and  were  still 
willing  to  return  it;  and  that  they  had  paid 
$100  on  the  machine,  under  the  promise  and 
expectation  -that  the  bad  wheel  would  be 
made  good,  etc  The  record  shows  that  the 
notes  in  question  were  given  August  20, 188.3: 
that  the  complaint  in  the  justice's  court  was 
filed  November  22,  1886;  that  summons  was 
issued  on  said  last-named  day;  that  the  jus-  • 
tlce  rendered  judgment  agaiust  the  defend- 
ants for  the  sum  of  $444.27;  that  the  case 
was  set  for  trial  In  the  district  court  on  the 
5th  day  of  December,  1893,  and  on  this  last- 
named  day  the  case  was  called  for  hearing, 
when  counsel  for  the  defendants  moved  for 
a  continuance  until  the  next  day,  on  the 
ground  that  he  was  not  ready  for  trial,  and 
in  support  of  said  motion  counsel  made  a 
sworn  statement  to  the  effect  that  on  Satur- 
day, December  2,  1893<  he  telephoned  from 
his  office  in  Park  City  to  an  attorney  In  Salt 
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Lake  City,  who  had  three  cases  on  the  cal- 
endar to  he  tried  before  the  one  under  con- 
sideration could  be  reached,  to  ascertain  the 
state  of  the  calendar,  and  was  Informed  that 
the  three  cases  would  be  tried,  and  would 
take  a  day  each;  that  he  was  afterwards 
informed  that  one  of  those  cases  was  con- 
tinued on  account  of  the  death  of  an  attor- 
ney; that  he-  relied  on  the  Information  so 
obtained  as  to  the  state  of  the  calendar,  and 
directed  his  clients  to  proceed  to  court  with 
their  witnesses  on  the  day  their  case  was  set 
for  trial,  so  as  to  be  ready  for  the  next  day; 
that  he  had  a  case  of  his  own  which  he 
thought  would  take  the  greater  part  of  one 
day,  but  which  was  settled  and  dismissed,  so 
that  on  the  day  this  ease  was  set  for  trial 
the  other  cases  had  all  been  disposed  of; 
that  on  the  afternoon  of  the  day  previous, 
as  soon  as  he  had  learned  of  the  unexpected 
disposition  of  the  preceding  cases,  and  that 
his  clients'  case  would  be  reached  on  time, 
he  sent  word  to  them  by  special  messenger, 
and  received  a  reply  that  they  would  start 
early  In  the  morning  from  Peoa,  In  Summit 
county,  and  since  had  learned  that  they  were 
on  the  way  with  their  witnesses;  that  he 
could  not  proceed  to  trial  without  them;  that 
he  expected  to  prove  a  defense  substantially 
as  stated  In  the  answer;  that  It  was  a  matter 
of  great  expense  to  a  poor  man  residing  In 
said  county  to  be  In  attendance  at  said  court 
before  trial  two  or  three  days,  and  therefore 
some  leniency  ought  to  be  shown.  It  ap- 
pears that  upon  this  statement  the  court  con- 
tinued the  cause  until  4  o'clock  p.  m.  of  said 
day,  when  a  further  continuance  was  asked 
until  the  next  day,  which  was  denied,  and 
thereupon  the  case  was  tried,  and  judgment 
rendered,  without  any  testimony  on  the  part 
of  the  defendants.  Thereafter  counsel  for 
the  defendants  made  a  motion  for  a  new 
trial,  and  in  support  of  this  motion  submitted 
a  number  of  additional  affidavits,  showing, 
in  substance,  that  when  counsel  telephoned 
the  attorney  In  Salt  Lake  City  about  the  con- 
dition of  the  calendar  the  court  was  three 
days  behind  its  settings;  that  some  of  the 
witnesses  proceeded  to  court  by  train,  and 
some  were  compelled  to  go  with  private  con- 
veyance; that  the  time  of  running  trains  had 
been  changed  within  a  few  days  without  the 
knowledge  of  the  defendants,  so  that  the 
train  which,  prior  to  the  change,  arrived  at 
Salt  Lake  City  at  11:20  a.  m.  did  not  arrive 
there,  on  the  day  of  the  trial,  until  5  o'clock 
p.  m.;  that  the  wagon  road  on  that  day  was 
almost  Impassable,  so  that  it  required  double 
the  usual  time,  which  usual  time  was  about 
seven  hours,  to  make  the  trip;  that,  as  soon 
as  It  was  known  that  the  case  would  be 
reached  on  the  day  it  was  set,  the  defendants 
and  their  witnesses  exercised  the  utmost  dili- 
gence to  be  present  at  the  trial.  It  Is  also 
shown  by  the  record  that  on  the  daj  of  the 
trial  counsel  for  the  defendants  offered  to 
give  this  ease  the  place  of  one  of  his  own, 
set  for  the  next  day,  which  offer  was  refused. 


The  additional  affidavits  having  been  submit- 
ted, and  the  motion  for  a  new  trial  having 
been  heard,  the  court  entered  an  order  over- 
ruling and  denying  the  motion.  Prom  this 
order  the  defendants  prosecuted  their  ap- 
peal. 

We  will  first  consider  the  question  wheth- 
er the  court  erred  In  refusing  a  continuance. 
It  may  be  observed  that  about  seven  years 
elapsed  from  the  time  this  suit  was  brought 
In  the  justice's  court  until  it  was  finally  set 
for  a  trial  in  the  district  court,  and  that  the 
cause  of  this  long  delay  Is  not  disclosed  by 
the  record,  but  It  Is  reasonable  to  presume 
that  the  plaintiff  did  not  use  proper  dili- 
gence to  bring  the  case  to  trial.  The  de- 
fendants had  set  up  a  meritorious  defense, 
and  there  Is  nothing  In  the  record  which  In- 
dicates that  they  caused  this  long  delay,  or 
that  on  the  occasion  In  question  they  were 
seeking  unnecessary  delay.  They  were  ad- 
vised by  counsel  when  to  appear  In  court 
He*  was  misled  by  the  condition  of  the 
court's  calendar,  and,  while  It  was  his  duty 
to  consult  with  the  court  about  the  matter 
Instead  of  an  attorney,  still  it  would  seem 
that,  by  his  sworn  statement,  he  made  a 
sufficient  showing  to  grant  a  continuance 
until  the  next  day,  which  was  - all  that  was 
asked.  This,  however,  was  within  the  sound 
discretion  of  the  trial  court,  under  the  cir> 
cumstances,  as  they  then  appeared,  and. 
If  nothing  further  were  shown,  this  court 
would  hesitate  to  disturb  the  ruling  then 
made;  but  the  additional  affidavits  which 
were  submitted  after  the  trial,  showing  the 
efforts  of  the  defendants  to  be  present  in 
time  to  make  their  defense,  present  a  case 
which  merits  careful  consideration,  and 
It  must  be  weighed  in  the  light  of  the  cir- 
cumstances surrounding  It,  for  there  is  no 
general  rule  which  governs  a  case  of  this 
character.  As  we  regard  the  facts  present- 
ed, it  seems  clear  that  the  defendants  in 
good  faith  endeavored  to  be  present  at  the 
trial,  and  were  innocently  misled  and  failed 
to  be  there  without  such  fault  as  should 
preclude  them  from  having  their  day  In 
court.  We  are  therefore  inclined  to  hold, 
under  the  peculiar  circumstances  of  tnis 
case  as  presented  by  the  record,  and  not  be- 
ing advised  of  the  undercurrents  which  may 
have  surrounded  the  contentions  of  the  par- 
ties, that  the  defendants  made  such  an  af- 
firmative showing,  which  Is  in  no  way  con- 
troverted in  the  record,  as  fairly  entitles 
them  to  a  new  trial. 

The  next  question  is  whether  the  judg- 
ment rendered  by  the  justice  of  the  peace  is 
in  excess  of  his  jurisdiction,  and,  if  so, 
whether  the  district  court  acquired  jurisdic- 
tion over  the  case  on  appeal.  Under  our 
statute,  every  justice  of  the  peace  has  ju- 
risdiction in  "an  action  arising  on  contract 
for  the  recovery  of  money  only,  if  the  sum 
claimed  is  less  than  three  hundred  dollars." 
Comp.  Laws  Utah  1888,  §  3020  The  "sum 
claimed"  Is  the  test  of  the  justice's  juristic- 
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tion  in  such  cases,  and  It  may  be  any  sum 
less  than  $800.  The  amount,  therefore, 
claimed  in  the  plaintiff's  complaint  deter- 
mines the  jurisdiction  of  the  justice,  and 
when  jurisdiction  has  once  attached  it  will 
not  be  ousted  by  the  rendition  of  an  errone- 
ous judgment.  As  a  general,  though  not  an 
Invariable,  rule,  when  jurisdiction  of  a  case 
has  been  once  properly  and  lawfully  ac- 
quired, no  subsequent  fact  in  that  particular 
case  will  defeat  such  jurisdiction;  and 
when  a  justice  of  the  peace  has  jurisdiction 
of  a  cause,  and  erroneously  renders  judg- 
ment in  excess  of  his  jurisdiction,  such  judg- 
ment may  be  corrected  by  proper  proceed- 
ing before  such  justice,  or,  on  appeal  to  the 
district  court,  it  may  render  a  proper  judg- 
ment Wells,  Jur.  §  79;  12  Am.  &  Eng.  Bnc. 
Law,  pp.  283, 284, 426;  1  Black,  Judgm.  §  243; 
Mollan  v.  Torrance,  9  Wheat.  537.  In  the 
case  at  bar  the  justice  erred  in  rendering 
judgment  in  excess  of  the  amount  author- 
ized by  statute.  This  was  caused  by  in- 
cluding within  said  judgment  the  interest 
on  the  notes  which  accumulated  after  suit 
was  brought.  Such  error  did  not  oust  the 
justice  of  Jurisdiction,  because  the  Jurisdic- 
tion was  determined  by  the  amount  claimed 
in  the  complaint,  and  the  defendants  had  an 
adequate  remedy  by  motion  or  appeal.  The 
question  now  is,  ought  the  district  court  to 
have  included  such  Interest  in  its  judgment, 
It  having  acquired  Jurisdiction  by  appeal? 
In  other  words,  can  a  district  court,  in  a 
case  like  the  one  at  bar,  render  judgment 
for  a  sum  in  excess  of  the  jurisdiction  of 
the  justice  of  the  peace?  In  the  district 
court  such  a  cause  must  be  tried  de  novo, 
the  same  as  any  other  cause  (Oomp.  Laws 
Utah  1888,  §  3658);  and,  upon  principle,  it 
is  difficult  to  perceive  why  that  court,  being 
a  court  of  general  jurisdiction,  should  not 
do  complete  justice  between  the  parties,  in 
an  action  upon  contract  for  money  only, 
where  the  Justice  had  jurisdiction  when  the 
suit  was  commenced  before  him.  and  ren- 
der judgment  In  excess  of  the  justice's  Ju- 
risdiction, when  such  excess  is  for  interest 
only  which  has  accrued  on  the  notes  or  con- 
tract subsequent  to  the  rendition  of  the 
judgment  by  the  justice.  Upon  what  prin- 
ciple of  justice  should  a  party  who  has 
obligated  himself  by  contract  for  the  pay- 
ment of  money  be  allowed,  after  judgment 
has  been  entered  against  him  in  a  justice's 
court,  to  avoid  the  payment  of  interest  on 
such  obligation,  for  an  indefinite  period  of 
time,  by  an  appeal  to  the  district  court?  If 
an  appeal  from  a  justice's  court  would  pro- 
duce such  a  result  it  would  defeat  the  very 
terms  of  the  contract  as  expressed  between 
the  parties.  We  do  not  so  understand  the 
law.  Nor  would  such  an  Interpretation  be 
in  harmony  with  justice  and  fair  dealing, 
because  it  would  encourage  appeals  and  liti- 
gation on  the  part  of  dishonest  debtors,  who 
would  thereby  avoid  the  payment  of  inter- 
est and  delay  the  payment  of  the  principal. 


A  note  is  given  as  evidence  of  the  debt  and 
the  Interest  is  only  an  incident  to  it  and  is 
justly  provided  for  as  compensation  for 
delay  in  payment  Of  this,  therefore,  the 
payee  should  not  be  deprived  by  an  appeal 
to  the  district  court  No  reason  is  per- 
ceived why  the  contract  between  the  parties 
should  be  affected  by  such  appeal,  and  the 
interest  thereby  forfeited.  Wells,  Jur.  5 
100;  Raymond  v.  Strobel,  24  111. 
Trego  v.  Lewis.  58  Pa,  St.  463;  Mitcheltree 
v.  Sparks,  1  Scam.  198;  Rives  v.  Kumler,  27 
111.  290;  Solomon  v.  Reese,  34  Cal.  28.  From 
an  examination  of  the  facts  and  circum- 
stances shown  by  the  record  in  this  case, 
we  are  of  the  opinion  that  the  judgment  ren- 
dered by  the  justice  was  in  excess  of  his 
jurisdiction;  that  such  excess,  however,  did 
not  oust  him  of  Jurisdiction;  that  after  a 
district  court  acquires  Jurisdiction,  by  ap- 
peal, from  a  justice  of  the  peace,  it  may 
render  judgment  upon  trial  for  any  amount 
found  due  within  the  jurisdiction  of  the 
justice,  and,  in  addition  thereto,  for  the 
interest  on  such  amount  which  has  accumu- 
lated since  the  commencement  of  the  action 
before  the  justice,  and  at  the  rate  provided 
in  the  note  or  contract;  and  that  the  defend- 
ants are  entitled  to  a  new  trial.  The  cause 
is  remanded  and  reversed,  with  directions 
to  the  court  below  to  grant  a  new  trial,  and 
proceed  in  accordance  herewith. 

SMITH,  J.,  concurs. 

KING,  J.  I  concur  in  the  opinion,  except 
as  to  that  portion  restricting  justices  of  the 
peace  from  giving  judgment  for  accumula- 
tive Interest  when  the  sum  claimed  was 
within  their  jurisdiction. 


(11  Utah,  78) 
FENTON  v.  BLAIR  et  al. 
(Supreme  Court  of  Utah.    Feb.  23,  1895.) 
Couhtt  Indbbtbdnbss— Limitation— Powsrs  o» 
Countt  Court — Warrants. 

1. 1  Comp.  Laws,  p.  298,  §  187,  empowers 
the  county  court  to  lay  out  and  maintain  pub- 
lic Toads  and  perform  other  acts  from  which  in- 
debtedness must  arise,  but  does  not  affirmatively 
confer  power  to  create  any  indebtedness.  Id. 
p.  293,  §  173,  provides  that  no  county  shall  in- 
cur any  indebtedness  or  liability  in  any  man- 
ner, or  for  any  purpose,  to  an  amount  exceed- 
ing, etc  Id.  p.  306,  §  195,  provides  that  the 
county  court  must  not  contract  liabilities  except 
in  pursuance  of  law.  Id.  p.  308,  §  200,  pro- 
vides that  warrants  drawn  by  order  of  such 
court  must  specify  the  liability  for  which  they 
are  drawn.  Held,  that  the  statutes  by  impli- 
cation confer  on  the  county  court  the  power  to 
create  indebtedness  against  the  county. 

2.  Under  1  Comp.  Laws,  p.  293,  §  173,  pro- 
viding that  no  county  shall  incur  any  indebted- 
ness exceeding  in  any  year  the  total  amount  of 
its  income  for  the  two  fiscal  years  immediately 
preceding  the  incurring  of  such  indebtedness; 
and  Id.  p.  306,  §  195,  providing  that  the  liabil- 
ities contracted  by  the  county  court  must  not 
exceed  in  any  fiscal  year  the  income  and  rev- 
enue of  such  county  for  the  two  fiscal  years  im- 
mediately preceding  the  incurring  of  such .  in- 
debtedness; and  Id.  p.  296,  §  182,  requiring  the 
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county  clerk  to  make  ap  a  statement  of  the 
financial  condition  of  the  county  at  the  end  of 
each  fiscal  year, — the  amount  of  indebtedness 
which  the  county  court  can  in  any  way  create 
cunnot  at  any  time  exceed  the  revenues  of  the 
current  fiscal  year  beyond  the  amount  of  the 
county  revenue  and  income  for  the  two  years 
immediately  preceding. 

3.  Since  taxes  for  the  current  year  are,  in 
contemplation  of  law,  collected  as  soon  as  the 
levy  is  made,  the  allowance  of  claims  against 
the  county  equal  to  the  tax  revenue  for  the  cur- 
rent year  is  not  a  creation  of  indebtedness  or 
liability  against  the  county. 

4.  Where  the  limit  of  indebtedness  allow- 
ed by  Jaw  to  be  created  by  the  county  court  has 
been  reached,  such  county  may  issue  warrants 
for  future  claims  as  they  arise,  as  soon  as  an 
equal  amount  of  the  legally  issued  outstand- 
ing warrants  have  been  redeemed. 

Application,  on  the  relation  of  S.  F.  Fen- 
ton,  against  Jacob  B.  Blair  and  others,  as 
members  of  the  county  court  of  Salt  Lake 
county,  for  a  writ  of  mandamus.  Denied. 

W.  H.  Dickson  and  Allen  &  Pence,  for  ap- 
plicant. C.  O.  Whittemore,  Co.  Atty.,  for 
defendants. 

SMITH,  J.  This  Is  a  proceeding  begun 
originally  in  this  court  to  obtain  a  writ  of 
mandate  against  the  defendants,  requiring 
them,  as  the  county  court  of  Salt  Lake  coun- 
ty, to  issue  to  the  plaintiff  a  county  warrant 
for  the  sum  of  $464.56,  alleged  to  be  due  the 
plaintiff  for  certain  labor  done  and  material 
furnished  to  the  county  of  Salt  Lake  on  and 
after  the  15th  day  of  November,  1894,  and 
prior  to  the  17th  day  of  December,  1894. 
It  is  alleged,  in  substance,  that  the  plaintiff 
made  a  contract  with  the  defendants'  prede- 
cessors in  office,  then  constituting  the  county 
court  of  Salt  Lake  county,  to  furnish  and 
deliver  certain  electrical  appliances  and  do 
certain  labor  for  the  sum  of  $464.58;  that  he 
performed  this  labor  prior  to  the  17th  day 
of  December,  1894,  and  on  the  19th  day  of 
January,  1895,  the  defendants  in  the  mean- 
time having  qualified,  the  plaintiff  having 
presented  his  account,  duly  verified,  as  re- 
quired by  law,  and  prayed  the  allowance  of 
the  same,  it  was  rejected  by  the  county  court. 
The  defendants  admit  that  the  contract  was 
made  as  alleged,  and  that  the  plaintiff  per- 
formed the  labor  and  furnished  the  material 
for  which  his  claim  was  presented;  admit 
that  the  county  had  not  paid  the  claim,  or 
any  part  of  it,  and  that  on  the  19th  day  of 
January,  1895,  the  plaintiff  made  demand  of 
the  defendants  that  they  allow  and  pay  the 
said  amount,  and  that  they  refused  to  allow 
or  appropriate  for  or  pay  the  claim.  It  is 
then  set  out  that  the  reason  why  such  allow- 
ance, appropriation,  or  payment  is  not  made 
is  that,  at  the  time  the  contract  was  made, 
there  were  warrants  outstanding  and  unpaid 
drawn  on  the  treasury  of  Salt  Lake  county 
under  the  direction  of  the  county  court, 
amounting  in  the  aggregate  to  the  sum  of 
$353,674.11,  and,  in  addition  thereto,  other 
liabilities  incurred  by  said  county  court, 
amounting  to  $125,000;  that  the  funds  In 
the  treasury  of  the  county  available  for  the 


payments  of  warrants  on  the  date  when 
contract  was  made  amounted  to  the  sun 
$24,109.45;  that  the  excess  of  warrants  c 
the  funds  in  the  treasury  to  meet  the  si 
was  $329,564.66;  that  this  amount  of  ind< 
edness,  with  that  which  had  been  incur 
as  aforesaid,  for  which  warrants  had 
been  drawn,  made  the  total  indebtedt 
against  the  county  $454,564.66.  The  defe 
ants  further  allege  that  the  plaintiff  prest 
ed  bis  claim  on  the  31st  day  of  Deceml 
1894,  and  that  the  amount  of  warrants  ( 
standing  and  unpaid  at  that  time  was  $4 
550.88,  and  that  there  were  funds  in 
treasury  available  for  paying  such  warra 
to  the  amount  of  $22,715.48.  Defenda 
further  allege  that  the  total  revenue  and 
come  of  Salt  Lake  county  for  the  years  1 
and  1893  amounted  to  $326,748.06. 

A  stipulation  of  facts  was  agreed  upon 
counsel  for  the  respective  parties,  wh 
shows  the  following  facts,  which  we  de 
material:  On  the  31st  day  of  Deceml 
1894,  the  total  outstanding  warrants  of  S 
Lake  county  unpaid  were  $427,550.88.  1 
amount  of  moneys  on  hand  was  $22,715. 
The  amount  of  taxes  uncollected,  but  wh 
were  admitted  to  be  collectible  for  the  y< 
1894,  was  $18,167.39.  The  income  and  re 
nue  for  the  county  for  the  years  1892  a 
1893,  excluding  poll  tax  paid  in  labor,  a 
excluding  the  county  school  taxes,  amoum 
to  $326,748.06;  but,  of  this  amount,  $49,770 
was  for  tax  levied  In  1891,  and  collected 
1892.  That  poll  tax  paid  in  labor  to  i 
county  during  1892  and  1893  was  $11,234. 
That  the  county  school  tax  for  1892  and  li 
amounted  to  $185,712.68.  That  4  per  ce 
of  the  entire  taxable  property  of  the  com 
of  Salt  Lake  in  the  year  1S93  was  $1,92 
674.16.  That  the  total  county  tax  asses 
for  1894,  excluding  poll  tax  paid  in  lab 
and  excluding  school  tax,  was  $122,727.' 
and  the  revenue  from  other  sources  was  $4 
355.06.  That  there  was  cash  in  the  han 
of  the  treasurer  January  1,  1894,  $7,602.16 

The  case  presente  two  questions:  Fir 
Whether  or  not  the  county  court  of  Salt  La 
county  has  any  power,  under  existing  a 
gressional  and  territorial  laws,  to  create  I 
debtedness  against  said  county.  Second, 
such  power  exists,  what  is  the  limit  of  indel 
edness,  or  what  is  the  amount  of  indebtx 
ness  that  can  be  so  created? 

An  examination  of  the  congressional  ai 
territorial  laws  nowhere  discloses  any  expre 
authority  to  incur  Indebtedness.  The  dutl 
and  powers  of  the  county  court  are  set  c 
at  large  in  section  187,  p.  298,  of  the  fli 
volume  of  the  Complied  Laws.  The  conn 
court  possesses  the  power  to  supervise  t 
conduct  of  officers;  to  divide  the  county  in 
school,  road,  and  other  districts;  to  esta 
lish,  abolish,  and  change  election  precinei 
to  lay  out.  maintain,  control,  and  rnnna, 
public  roads,  turnpikes,  ferries,  and  bridge 
to  provide  for  the  care  and  maintenance 
the  Indigent  sick  or  otherwise  dependei 
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poor;  to  provide  a  working  farm  and  work- 
shops in  connection  with  the  county  hospital 
or  poorhouse;  to  employ  the  Inmates  there- 
of; to  provide  suitable  rooms  for  county  of- 
ficers; to  purchase,  lease,  or  hold  real  or  per- 
sonal property  necessary  for  the  use  of  the 
county ;  to  cause  to  be  erected  or  rebuilt  and 
furnished  the  courthouse,  jail,  hospital,  and 
such  other  public  buildings  as  may  be  neces- 
sary; to  sell  property  belonging  to  the  coun- 
ty; to  examine  and  audit  the  accounts  of  pub- 
lic officers;  to  settle  and  allow  all  accounts 
legally  chargeable  against  the  county  and  or- 
der warrants  to  be  drawn  on  the  treasury 
thereof;  to  levy  taxes  on  taxable  property  of 
the  county;  to  maintain,  regulate,  and  gov- 
ern public  pounds  and  pound  keepers;  to 
equalize  assessments  within  their  county;  to 
control  and  direct  the  prosecution  and  de- 
fense of  all  suits  to  which  the  county  is  a 
party;  to  insure  the  county  buildings  in  the 
name  and  for  the  benefit  of  the  county;  to  fix 
the  price  of  advertising;  to  adopt  a  seal  for 
their  court,  and  enforce  rules  for  the  govern- 
ment of  their  body;  to  make  annual  reports 
of  the  financial  condition  of  the  county;  to 
provide  for  the  destruction  of  wild  animals, 
noxious  weeds,  and  insects;  to  establish 
county  office  for  the  transaction  of  the  busi- 
ness of  the  county;  to  fill  vacancies  by  ap- 
pointment; to  provide  for  the  preservation 
of  the  public  health;  to  prevent  the  bringing 
of  indigent  persons  into  the  county;  to  pro- 
vide for  working  prisoners  under  sentence  in 
the  county  jail;  to  provide  for  burying  the 
indigent  dead;  and  to  make  the  necessary 
local  police  and  sundry  other-  regulations  not 
in  conflict  with  the  general  laws.  Section  173, 
p.  203,  provides  that  "no  county  shall  incur 
any  indebtedness  or  liability  in  any  manner, 
or  for  any  purpose,  to  an  amount  exceeding 
In  any  year  the  total  amount  of  Its  Income 
and  revenue  for  the  two  fiscal  years  imme- 
diately preceding  the  Incurring  of  such  in- 
debtedness. Any  indebtedness  or  liability 
incurred  contrary  to  this  provision  shall  be 
void."  Section  174,  p.  294,  provides:  "All 
contracts,  authorizations,  allowances,  pay- 
ments, and  liabilities  to  pay,  made  or  at- 
tempted to  be  made,  In  violation  of  this  act,' 
shall  be  absolutely  void,  and  shall  never  be 
the  foundation  of  a  claim  against  such  coun- 
ty." Section  195,  p.  306,  provides:  "The 
court  must  not,  for  any  purpose,  contract 
debts  or  liabilities,  except  in  pursuance  of 
law,  nor  shall  such  indebtedness  or  liability, 
in  any  manner  or  for  any  purpose,  exceed  in 
any  fiscal  year  the  Income  and  revenue  of 
such  county  for  the  two  fiscal  years  imme- 
diately preceding  the  incurring  of  such  in- 
debtedness." Section  200,  p.  308,  provides: 
"Warrants  drawn  by  order  of  the  court  on 
the  county  treasury  must  specify  the  liabili- 
ties for  which  they  are  drawn,  and  the  funds 
from  which  they  are  to  be  paid.  The  treas- 
urer must  pay  the  warrants  in  the  order  of 
tbolr  presentation.  If  the  fund  is  insuffi- 
cient to  pay  any  warrant,  It  must  be  regis- 


tered, and  thereafter  paid  in  the  order  of  its 
registration."  These  are  substantially  all  of 
the  statutes  bearing  upon  the  subject  of  tie 
power  of  the  county  court  to  create  an  in- 
debtedness; and  while  they  nowhere,  in  ex- 
press terms,  authorize  the  county  court  to 
incur  such  indebtedness,  they  nowhere  ex- 
pressly forbid  it;  and  it  would  seem  from 
the  nature  of  the  duties  imposed  upon  the 
county  court,  the  limit  of  their  power  to 
levy  taxes,  and  tne  language  of  the  sections 
we  have  cited  above,  that  the  power  to  create 
an  indebtedness  within  certain  limits  is  un- 
questionably implied  and  intended  by  the 
legislature.  We  think  there  is  authority  un- 
der these  statutes  to  create  an  indebtedness. 

So  the  next  question,  and  the  more  difficult 
one,  is,  what  is  the  limit  of  the  Indebtedness? 
Section  182,  p.  290,  1  Comp.  Laws,  In  the 
fifth  subdivision,  provides,  among  other  du- 
ties of  the  county  clerk,  "that  the  county 
clerk  must  keep  an  accurate  account  of  all 
receipts  and  expenditures  of  his  county,  also 
of  all  debts  payable  to  and  by  said  county; 
at  the  first  session  of  the  court  held  in  each 
year  the  clerk  shall  submit  to  the  said  court 
a  statement  showing  the  total  amount  re- 
ceived from  each  source  of  revenue-  during 
the  fiscal  year  ending  on  the  thirty-first  day 
of  December  last  preceding,  the  balance,  If 
any,  in  the  treasury  at  the  close  of  the  pre- 
vious fiscal  year;  the  expenditures  during  the 
fiscal  year  just  closed,  specifying  separately 
the  total  amount  paid  to  each  officer  and  the 
total  amount  for  each  and  every  disburse- 
ment, the  balance  on  hand,  if  any,  together 
with  a  statement  of  all  the  debts  payable  to 
and  by  the  said  county."  The  contention  of 
the  plaintiff  Is,  in  brief,  that  the  county  court 
in  each  year  may  expena  Its  revenue  col- 
lected in  that  year,  and  may  Incur  an  indebt- 
edness in  excess  of  the  revenue  equal  to  the 
revenue  for  two  years  immediately  preced- 
ing, and  that  this  process  may  be  repeated 
from  year  to  year  until  the  entire  indebted- 
ness should  equal  the  4  per  cent  limit  fixed 
by  the  act  of  congress.  It  is  intimated  in 
the  brief  of  counsel  for  the  plaintiff  that  the 
legislative  powers  of  the  territory  could  not 
be  exercised  to  limit  the  power  of  the  county 
court  within  the  4  per  cent,  fixed  by  the  act 
of  congress;  that  otherwise  their  actions 
would  be  In  conflict  with  that  act  of  congress. 
We  think  this  does  not  necessarily  follow. 
The  act  of  congress  is  simply  a  limitation 
upon  the  legislature  of  the  territory,  is  not  a 
grant. of  power  to  the  legislature,  much  less 
to  the  county  court.  It  forbids  the  legislature 
to  authorize  a  greater  indebtedness  than  4 
per  cent.,  and,  being  directly  applicable  to 
the  territory,  of  course  forbids  the  municipal 
corporations  in  the  territory  from  incurring 
for  any  purpose  an  indebtedness  in  excess 
of  4  per  cent.  The  question  Is,  what  is  the 
limit  that  the  territorial  legislature  has  fixed? 
An  examination  of  the  statutes  we  have 
cited,  including  that  In  regard  to  the  duty 
of  the  county  clerk,  together  with  the  provi- 
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•  sIodb  requiring  the  county  court  to  publish 
a  statement  of  the  indebtedness  of  the  county 
at  the  end  of  each  year,  as  provided  in  sub- 
division 22  of  section  187,  indicates  pretty 
clearly  what  the  Intention  of  the  legislature 
was  as  to  the  limit  of  Indebtedness.  The 
language  of  the  first  section  fixing  the  limit 
is  "that  no  Indebtedness  or  liability  shall  be 
Incurred  in  any  manner,  or  for  any  purpose, 
in  any  amount  exceeding  in  any  year  the 
total  amount  of  its  income  and  revenue  for 
the  two  fiscal  years  Immediately  preceding." 
The  other  section  (195)  Is  almost  In  the  same 
language.  The  language  is:  "The  court  must 
not  contract  any  debts  or  liabilities  except, 
In  pursuance  of  law,  nor  shall  such  indebted- 
ness or  liability,  in  any  manner  or  for  any 
purpose,  exceed  in  any  fiscal  year  the  income 
and  revenue  of  such  county  for  the  two  fiscal 
years  Immediately  preceding."  It  will  be  ob- 
served that  the  provision  is  not  that  the 
amount  of  indebtedness  or  liabilities  created 
in  any  fiscal  year  shall  not  exceed  the  in- 
come for  the  two  preceding  years,  but  .that 
the  entire  liabilities  and  indebtedness  for  any 
purpose  contracted  In  any  manner  shall  not 
exceed  that  amount.  Taken  In  connection 
with  the  provisions  which  require  the  finan- 
cial condition  of  the  county  to  be  made  up 
at  the  end  of  each  fiscal  year,  the  statement 
to  be  rendered  at  that  time,  our  conclusion 
Is  that  the  Intention  of  the  legislature  was  to 
limit  the  power  of  the  county  court  to  issue 
warrants  at  any„time,  for  any  purpose,  or  in 
any  manner,  or  to  contract  any  debts  or  lia- 
bility beyond  the  revenues  of  the  current  fis- 
cal year  in  excess  of  the  revenue  and  income 
for  the  two  years  immediately  preceding. 

We  agree  with  counsel  for  the  plaintiff 
that  the  allowance  of  claims  against  the 
county  equal  to  the  revenues  for  the  current 
year  is  not  a  creation  or  incurring  of  any 
Indebtedness  or  liability.  While  the  taxes 
for  the  current  year  are  not  collected  until 
the  end  of  the  year,  they  are  undoubtedly, 
after  they  are  levied,  regarded  as  a  legal 
certainty,  and  are  to  be  treated  as  if  already 
collected,  and  allowances  may  be  made 
against  such  taxes  to  the  extent  of  such  levy. 
The  question  may  be  presented  as  to  the 
power  of  the  county  court  to  make  allowan- 
ces prior  to  the  time  of  making  the  tax  levy 
for  the  current  year  even  to  pay  the  current 
expenses  of  the  county.  We  are  not  called 
upon  to  decide  that  question  in  this  case, 
although  It  was  somewhat  argued  before  us 
upon  the  hearing.  The  stipulation  of  fact 
shows  that,  at  the  time  plaintiff  presented  his 
claim  to  the  county,  the  total  amount  of  out- 
standing warrants  of  the  county  was  $427,- 
650.88;  that  the  total  revenue,  including  poll 
tax  of  the  county,  for  the  years  1892  and 
1893,  was  $337,982.56.  It  Is  very  clear  to  our 
mind  that  the  school  tax  should  not  be  reck- 
oned as  any  part  of  the  county  revenues  Jji 
fixing  the  limit  of  indebtedness.  Nor  do  we 
think  it  material  that  a  considerable  portion 
of  the  warrants  outstanding  on  the  31st  day 


of  December,  1894,  or  rather  of  those  issued 
during  the  year  1894,  was  for  work  and  labor 
done  and  contracted  for  during  the  year 
1893.  If  we  are  right  as.  to  the  limit  of  In- 
debtedness, it  is  wholly  immaterial  when 
the  Indebtedness  accrued.  When  It  reaches 
the  limit,  the  power  to  contract  further  In- 
debtedness ceases.  In  our  opinion,  all  war- 
rants drawn  upon  the  county  treasurer  dur- 
ing the  year  1894  at  any  time  when  the 
amount  of  warrants  outstanding  exceeded 
$337,982.56  were  absolutely  void,  and  that. 
Inasmuch  as  that  amount  and  a  great  deal 
more  of  the  warrants  were  In  existence  when 
the  plaintiff  presented  his  claim  for  allow- 
ance, we  have  no  authority  to  direct  the 
county  court  to  Issue  a  warrant  for  the  sum. 
Section  175,  p.  294,  of  the  county  government 
act  (Comp.  Laws)  provides  expressly  that 
members  of  the  county  court  shall  be  liable 
In  person  for  any  violation  of  the  provisions 
of  the  act  In  regard  to  allowances. 

A  great  deal  of  apprehension  was  expressed 
In  the  argument  as  to  the  conduct  of  the 
county  government  for  the  future  until  the 
revenues  for  the  year  1895  were  available. 
It  is  not  perhaps  necessary  to  the  decision  of 
this  case  that  we  should  make  any  suggestion 
In  regard  to  these  future  claims.  However, 
we  are  of  the  opinion  that,  as  fast  as  the 
county  courts  redeem  any  outstanding  war- 
rants that  have  been  legally  Issued,  they  may 
Issue  an  equivalent  amount  of  warrants; 
and,  If  the  revenues  for  the  years  1893  and 
1894  exceed  those  of  the  years  1892  and  1893, 
the  difference  might  be  allowed  during  the 
year  1895;  but  we  are  clearly  of  the  opinion 
that  by  no  means  of  juggling  with  the  figures 
and  the  financial  statement  of  the  county 
can  the  debt  limit  be  increased  at  any  time 
in  any  year  exceeding  the  entire  revenue  for 
the  two  years  immediately  preceding  the 
tune  such  debt  Is  created. 

It  results  from  these  views  that  the  applica- 
tion of  the  plaintiff  In  this  case  must  be  de- 
nied, and  the  proceeding  dismissed;  and  it  is 
so  ordered. 

MERRITT,  O.  J.,  and  BARTCH  and  KING, 
JJ.,  concur. 

(11  Utah.  88) 
CHALMERS  v.  TRENT. 

(Supreme  Court  of  Utah.    Feb.  23,  1893.) 

Burr  fob  Partition  —  Cross  Complaint— Bbin«- 
ing  in  New  Parties. 

1.  Comp.  Laws  p.  326,  8$  3479,  3480.  pro- 
vide that  when  a  tenant  in  common  sues  fot 
partition  the  interests  of  all  persons  in  the  prop- 
erty mast  be  stated  in  the  complaint,  so  far  as 
known  to  plaintiff,  and.  if  unknown,  that  that 
fact  must  also  be  stated.  2  Comp.  Laws.  $ 
3231,  provides  that,  when  a  defendant  seeks 
affirmative  relief  with  reference  to  the  matter 
in  suit,  he  may  file  a  cross  complaint  in  addition 
to  his  answer,  and  that  such  cross  complaint 
"must  be  served  on  the  parties  affected  there- 
by." Held,  that  in  an  action  for  partition, 
where  plaintiff  failed  to  make  all  interested 
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pereons  parties,  or  to  state  that  there,  were  any 
unknown  parties,  and  defendant  filed  a  cross 
complaint  seeking  affirmative  relief,  and  joined 
as  defendants  all  parties  interested,  including 
those  omitted  by  plaintiff,  it  was  error  to  strike 
the  cross  complaint  from  the  files,  though  plain- 
tiff amended  his  complaint  by  inserting  the 
necessary  parties. 

2.  New  parties  may  be  brought  in  by  de- 
fendant, by  a  cross  complaint,  where  it  is  shown 
that  they  are  necessary  to  the  determination  of 
the  cause. 

3.  It  is  no  objection  to  allowing  a  cross 
complaint  adding  new  parties  to  stand,  after 
the  complaint  has  been  amended  by  adding 
the  same  parties,  that  it  would  tend  to  confuse 
and  embarrass  the  court,  since  the  original  and 
cross  complaint  are  generally  considered  as  one 
cause,  and  a  bearing  on  the  cross  complaint  is 
in  legal  effect  a  hearing  of  the  original  cause. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Chief  Justice  Samuel  A.  Merrltt 

Action  by  William  J.  Chalmers  against 
Lamartine  C.  Trent  for  the  partition  of  real 
estate.  From  an  order  sustaining  a  demur- 
rer to  his  cross  complaint  and  striking  it 
from  the  files,  defendant  appeals.  Reversed. 

Brown  &  Henderson,  for  appellant.  Ben- 
nett, Marshall  &  Bradley,  for  respondent 

KING,  J.  This  is  an  appeal  from  an  order 
entered  in  the  Third  judicial  district  court  dis- 
missing and  striking  from  the  files  defend- 
ant's cross  complaint  The  facts,  as  disclosed 
by  the  pleadings,  are  substantially  as  follows: 
Plaintiff  and  defendant,  Lamartine  C.  Trent, 
at  and  before  the  time  of  the  filing  of  the 
original  complaint  were  joint  owners  of  a 
part  of  lot  2,  block  72,  plat  "A,"  Salt  Lake  City, 
and  plaintiff  was  a  married  man,  and  resided 
with  his  wife  in  Chicago.  Trent  was  also 
married,  and,  with  his  wife,  Delome  Trent 
resided  in  Salt  Lake  City.  At  the  time  the 
original  complaint  was  filed,  Frazer  &  Chal- 
mers, a  corporation  of  the  city  of  Chicago, 
had  a  lien  upon  Trent's  undivided  one-half 
interest  In  said  premises,  resulting  from  an 
attachment;  and  Trent  had  a  lien  upon  Chal- 
mer's  one-half  interest  by  way  of  an  attach- 
ment issued  in  an  action,  brought  against 
Chalmers  by  the  former.  No  other  incum- 
brances were  upon  the  property,  and  Trent 
and  Chalmers  were  the  owners  of  the  land 
In  equal  proportions,  subject  to  these  claims. 
In  July,  1804,  plaintiff,  William  J.  Chal- 
mers, filed  his  complaint  herein  against  Trent 
and  his  wife.  Neither  the  corporation  of 
Frazer  &  Chalmers  nor  the  plaintiff's  wife 
were  made  parties.  The  plaintiff  avers  that 
Trent  and  plaintiff  are  owners  in  fee  simple, 
as  tenants  In  common,  of  the  property;  that 
Delome  Trent  was  the  wife  of  defendant 
lamartine  C.  Trent,  and  had  an  interest  in 
said  property  by  way  of  dower.  He  further 
alleged  the  interest  that  Trent  claimed  under 
his  writ  of  attachment,  and  averred  that  the 
plaintiff  had  an  interest  in  said  land  by  vir- 
tue of  the  writ  of  attachment  issued  out  of 
the  Third  district  court  at  the  suit  of  the 
plaintiff  against  the  defendant  Lamartine  C. 
Trent  upon  the  latter's  interest   The  com- 


plaint further  stated  that  there  were  no  other 
liens  or  incumbrances  upon  said  property  ap- 
pearing of  record,  and  that  no  persons  other 
than  plaintiff  and  defendant  Trent  were  inter- 
ested In  said  premises,  as  owners  or  other- 
wise, and  prayed  for  a  partition,  and,  if  a 
partition  could  not  be  had,  that  they  be  sold 
and  the  proceeds  divided.  The  complaint  was 
verified  by  William  M.  Bradley,  one  of  the 
attorneys  for  the  plaintiff.  To  this  the  de- 
fendant Lamartine  C.  Trent  made  answer, 
and  admitted  that  he  and  the  plaintiff  were 
owners  In  fee  simple  as  tenants  In  common, 
and  that  Delome  Trent  was  his  wife,  and  haft 
an  interest  in  said  premises  by  way  of  dower. 
Defendant  further  admitted  that  he  claimed 
the  right  under  his  attachment  upon  the  plain- 
tiff's interest  but  denied  that  plaintiff  had 
any  right  title,  claim,  or  Interest  in  his 
(Trent's)  one-half  interest  by  virtue  of  any 
writ  of  attachment.  There  was  a  further  de- 
nial that  any  writ  of  attachment  had  ever  is- 
sued out  of  the  district  court  at  the  suit  of 
plaintiff.  It  was  further  averred  in  the  an- 
swer that  the  defendant  Trent  had  an  inter- 
est in  tne  said  land  by  way  of  a  lien  thereon 
for  taxes  paid  by  him;  and  alleged  that  the 
plaintiff  was  a  married  man,  and  that  his  wife 
resided  In  Chicago,  and  that  she  claimed  an 
interest  in  said  estate  by  way  of  dower;  that 
Frazer  &  Chalmers,  a  corporation,  were  In- 
terested in  said  premises,  and  had  a  Hen  upon 
the  defendant's  Interest  therein  by  way  of  an 
attachment,  and  that  the  same  was  of  record 
in  the  city  where  the  property  was  situate; 
and  denied  positively  that  there  were  not 
other  claims  against  the  land  than  those  men- 
tioned In  the  complaint  A  further  averment 
was  In  the  answer,  that  plaintiff,  at  the  time 
of  the  filing  of  his  complaint,  knew  of  said 
interest  and  claim  of  his  wife  and  of  said 
corporation,  and  stated  that  the  necessary 
parties  to  the  termination  of  the  case  and  for 
proper  partition  were  not  before  the  court; 
and  stated  that  he,  defendant,  had  never  ob- 
jected to  a  proper  partition,  and  was  perfect- 
ly willing  that  It  should  be  made,  and  insisted 
that  it  might  have  been  done  without  the  ex- 
pense of  an  action  at  law;  and  further,  that 
the  defendant  by  reason  of  the  necessary 
parties  not  being  before  the  court  to  a  com- 
plete determination  of  the  suit,  objected,  and 
took  advantage  of  the  misjoinder  by  way  of 
answer,  the  same  not  appearing  on  the  face  of 
the  complaint.  At  the  same  time  defendant 
tiled  a  cross  complaint  making  Wlliiam  J. 
Chalmers,  his  wife,  Joan  Plnkerton  Chalmers, 
the  said  corporation  of  Frazer  &  Chalmers, 
and  Delome  Trent,  his  wife,  defendants,  In 
which  it  was  alleged  that  plaintiff  had  a  law- 
ful wife  living,  and  that  she  had  an  Interest 
In  the  premises;  that  Frazer  &  Chalmers, 
a  corporation,  had  an  Interest  In  the  premises; 
that  all  of  these  parties  were  necessary  to 
the  partition.  And  the  cross  complaint  set 
out,  in  addition,  substantially  what  was  con- 
tained in  the  defendant's  answer,  and  also  the 
interests  of  the  respective  parties  in  full,  and 
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prayed  for  a  partition.  At  the  same  time 
Delome  Trent  answered  plaintiff's  complaint, 
and  admitted  that  she  was  defendant's  wife, 
and  that  she  had  an  interest  in  the  premises 
as  his  wife.  She  denied  that  there  were  no 
other  liens  of  record,  other  than  those  set 
out  in  the  complaint,  and  claimed  that  the 
proper  parties  were  not  before  the  court,  upon 
which  a  decree  of  partition  could  be  made. 
She  alleged  that  she  was  ready  to  join  in  ask- 
ing for  partition  if  the  proper  parties  were 
before  the  court,  so  that  the  land,  if  a  sale 
were  necessary,  might  be  disposed  of  free 
fit>m  all  incumbrances  and  claims.  She  affirm- 
atively alleged  that  William  J.  Chalmers, 
at  the  time  of  the  filing  of  the  complaint, 
knew  of  the  interest  of  his  wife,  and  of  Frazer 
&  Chalmers,  and  that,  as  defendant  believed, 
it  was  an  attempt  on  the  part  of  the  plaintiff 
to  have  said  premises  sold  freed  from  defend- 
ant's interest  and  from  defendant  Lamartlnc 
C.  Trent's  interest,  and  at  the  same  time  to 
have  the  premises  sold  or  partitioned,  subject 
to  the  rights  of  plaintiff's  wife  and  of  said  cor- 
poration, and  to  make  unnecessary  costs  and 
expenses.  On  the  day  these  answers  and 
cross  complaints  were  filed  an  order  was  en- 
tered by  the  court  that  summons  be  issued  on 
the  cross  complaint  against  the  defendants 
therein.  Later,  on  plaintiff's  motion,  he  was 
granted  20  days  to  answer  the  cross  com* 
plaint.  Before  the  expiration  of  this  time,  he 
filed  and  served  a  motion  for  an  order  of  court 
granting  leave  to  file  an  amended  complaint, 
and  in  support  thereof  filed  an  affidavit  by 
William  M.  Bradley,  one  of  his  attorneys,  in 
which  it  was  averred  that  through  inadvert- 
ence there  was  a  mistake  in  the  allegations 
of  the  original  complaint  which  resulted  in 
the  failure  to  set  forth  the  interests  of  all  par- 
ties interested  in  said  premises,  and  the  fur- 
ther statement  that  plaintiff's  wife  and  Frazer 
&  Chalmers  were  necessary  parties  to  the 
determination  of  the  matter.  The  affidavit 
further  stated  that  these  omissions  in  the  orig- 
inal complaint  and  the  misjoinder  of  parties 
were  not  intentional,  and  asked  to  be  allowed 
to  file  an  amended  complaint  herein,  and  that 
process  issue  thereon.  A  few  days  later  the 
plaintiff  filed  and  served  notice  that  at  the 
time  stated  he  would  move  for  an  order  dis- 
missing and  striking  from  the  files  the  cross 
complaint  of  defendant  Trent,  and  on  the 
same  day  demurrer  to  the  cross  complaint 
was  filed  by  plaintiff  on  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Two  days  thereafter  plain- 
tiff filed  his  proposed  amended  complaint, 
bringing  the  same  parties  in  as  defendants, 
who  were  made  defendants  in  the  cross  com- 
plaint On  the  11th  of  October,  1804,  these 
motions  came  on  to  be  heard  before  the 
court,  and  the  court  made  an  order  permit- 
ting plaintiff  to  amend  his  complaint,  and 
granted  the  order  dismissing  the  defendant 
Trent's  cross  complaint,  and  striking  it  from 
the  files. 

Nine  assignments  of  error  are  set  forth  In 


the  record,  upon  which  defendant  relies 
a  reversal.  It  Is  unnecessary  to  set  tb 
out  specifically,  but,  in  substance,  they  > 
clare  that  the  court  had  no  authority  to  ma 
such  an  order,  for  the  reason  that  It  was 
legal  and  without  right,  and  assumed  to  de 
defendant  the  right  to  file  a  cross  coinplai 
which  he  had  under  the  statute  of  the  t 
ritory,  and  because  at  the  time  that  the  en 
complaint  was  filed  there  was  no  compla 
before  the  court  upon  which  a  proper  dec) 
of  partition  could  be  made;  and  furth 
that  the  court  erred  in  dismissing  the  cri 
complaint,  and  that  the  Judgment  and  on 
made  therein  were  not  supported  by  the  c 
dence  upon  the  hearing  of  the  motion  to  d 
miss  the  same. 

From  the  foregoing  it  will  be  observed  tl 
the  question  presented  for  determination 
under  the  circumstances  as  shown  by  t 
proceedings  in  the  lower  court,  was  it  en 
to  dismiss  and  strike  from  the  files  defei 
ant's  cross  complaint?  It  seems  to  be  a 
ceded  by  the  plaintiff,  from  the  efforts  si 
sequently  made  to  amend,  that  in  his  ori 
nal  complaint  all  of  the  parties  necessary 
the  complete  determination  of  the  controv 
sy  and  in  order  to  make  proper  partition  w< 
not  before  the  court.  Sections  3479  and  31 
of  the  Compiled  Laws  of  Utah  (page  X 
are  as  follows:  "When  several  cotenai 
hold  and  are  In  possession  of  real  propei 
as  parceners  or  joint  tenants  in  coiumi 
in  which  one  or  more  of  them  have  an  est* 
of  Inheritance,  or  for  life,  or  lives,  or  1 
years,  an  action  may  be  brought  by  one 
more  of  such  persons  for  a  partition  there 
according  to  the  respective  rights  of  the  p 
sons  interested  therein,  and  for  a  sale  of  su 
property,  or  a  part  thereof  If  It  appear  tl 
a  partition  cannot  be  made  without  gn 
prejudice  to  the  owners."  "The  interests 
all  persons  In  the  property,  whether  such 
person  be  known  or  unknown,  must  be  s 
forth  In  the  complaint,  specifically  and  p; 
tlcularly  as  far  as  known  to  the  plaint: 
and  if  one  or  more  of  the  parties,  or  t 
share  or  quantity  of  interest  of  any  of  t 
parties,  be  unknown  to  the  plaintiff  or  be  t 
certain,  or  contingent  or  the  ownership 
the  inheritance  depend  upon  an  execute 
devise,  or  the  remainder  or  a  contingent  : 
maindcr,  so  that  such  parties  can  not 
named,  that  fact  must  be  set  forth  in  t 
complaint."  All  of  the  necessary  parties  r 
being  before  the  court,  the  defendant,  Trei 
had  the- right  to  file  his  cross  complaint,  a 
bring  them  in.  in  order  that  a  partition  mig 
be  made.  Section  3231  of  the  Compiled  La' 
of  Utah  (volume  2)  provides  that:  "Wlu 
ever  the  defendant  seeks  affirmative  reli 
against  any  party  relating  to  or  depend  L 
upon  the  contract  or  transaction  upon  wbi 
the  action  is  brought,  or  affecting  the  pre 
erty  to  which  the  action  relates,  he  may, 
addition  to  his  answer,  file  at  the  same  tin 
or  by  permission  of  the  court,  subsequent! 
a  cross-complaint  The  cross-complaint  mu 
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be  served  upon  the  parties  affected  thereby, 
and  such  parties  may  demur  or  answer  there- 
to as  to  an  original  complaint"  The  right,  by 
the  Code,  was  unquestionably  given  to  the 
defendant  to  file  a  cross  complaint,  and  he 
availed  himself  of  that  right.  He  proceed- 
ed In  conformity  to  law,  and  by  summons 
brought  before  the  court  all  necessary  par- 
ties In  order  that  partition  might  be  made. 
Ue  asked  for  affirmative  relief,  and  to  that 
extent  became  an  actor.  But  It  is  contended 
•that  plaintiff's  counsel  Inadvertently  omitted 
from  the  original  complaint  those  parties  es- 
sential to  the  complete  determination  of  the 
matter,  and  that  his  amended  complaint  cor- 
rected this  omission,  and  therefore  no  neces- 
sity existed  for  defendant's  cross  complaint. 
In  answer  to  this  It  could  be  properly  said 
that  defendant's  cross  complaint,  having 
brought  the  uecessary  parties  into  court,  dis- 
pensed with  the  necessity  of  an  amended 
complaint.  The  Code  gives  no  preference  to 
plaintiff  over  defendant.  The  latter  may  be- 
come as  much  an  actor,  and  receive  the  same 
affirmative  relief,  as  the  former.  If  any  ad- 
vantage inures  to  the  moving  party,  the  one 
seeking  affirmative  relief,  why  should  the 
court  discriminate  and  deprive  the  cross  com- 
plainant of  the  advantage?  It  appears  from 
the  record  that  the  plaintiff,  his  wife,  and 
the  defendants  Frazer  &  Chalmers  were  non- 
residents of  the  territory.  By  the  original 
complaint,  plaintiff  had  submitted  himself  to 
the  jurisdiction  of  the  court;  but  without 
a  cross  bill  seeking  relief  he  could  have  dis- 
missed his  complaint  as  a  matter  of  course. 
Through  the  Instrumentality  of  the  cross 
complaint,  such  jurisdiction  over  his  person 
was  acquired  as  to  enable  the  court  to  grant 
such  relief  to  defendant  as  the  proof  war- 
ranted. After  the  cross  complaint  was  dis- 
missed, there  was  nothing  to  prevent  the 
plaintiff,  if  he  desired,  from  dismissing  his 
action.  Unquestionably,  this  would  have  re- 
sulted in  a  hardship,  If  not  a  positive  wrong, 
to  defendant,  Trent.  Under  the  former  chan- 
cery practice  the  defendant's  answer  was  in 
all  cases  defensive  only.  A  cross  bill  is  usu- 
ii'ly  brought  to  obtain  full  relief  for  all  the 
parties,  and  for  some  affirmative  relief  re- 
specting the  matters  of  the  original  bill.  A 
cross  bill  will  be  dismissed  where  It  seeks  no 
discovery,  and  makes  no  defense  which  is 
not  equally  available  by  way  of  answer  to 
the  original  bill,  or  by  way  of  amendment 
to  the  answer.  Weed  v.  Smull,  3  Sandf. 
Ch.  273;  Hook  v.  Richeson,  115  111.  431,  5 
N.  B.  98.  It  is  a  cardinal  rule  In  equity 
pleading  that  where  the  defendant  seeks  af- 
firmative relief,  and  relies  upon  the  equities 
of  his  case  for  anything  beyond  his  defense, 
he  must  file  a  cross  bill.  1  Beach,  Mod.  Eq. 
Prac.  §  420,  and  cases  cited.  And  a  cross 
bill  can  be  maintained  where  the  equities 
are  such  as  to  have  entitled  the  defendant  to 
have  brought  an  original  suit  It  is  clear, 
defendant  Trent,  if  he  had  broucrht  suit,  and 
set  forfh  the  same  facts  as  are  contained  in 


his  cross  complaint,  would  have  stated  such 
a  cause  of  action  as  warranted,  if  the  facts 
were  proven,  equitable  interposition.  It  is 
fundamental  that  when  a  case  is  brought  in- 
to a  court  of  equity  full  Justice  will  be  done 
to  all  parties,  and  the  matter  completely  ad- 
judicated, even  though  the  court,  by  Its  own 
motion,  is  compelled  to  direct  the  necessary 
parties  to  be  brought  in.  Defendant's  cross 
complaint  grew  out  of  matters  alleged  in  the 
original  bill,  and  was  directly  and  closely 
connected  with  the  cause  of  action  set  up  in 
plaintiff's  complaint  "The  cross  complaint 
may,  however,  and  usually  does,  raise  new 
Issues  relating  to  the  subject-matter.  It  may 
present  matters  which  arise  between  code- 
fendants,  but  which  are  not  shown  by  the 
original  bill,  and  generally  may  be  used  to 
secure  such  molding  and  modification  of  the 
complainant's  relief  as  to  secure  full  relief 
to  all  parties."  Davis  v.  Cook,  65  Ala.  617; 
1  Beach,  Mod.  Eq.  Prac.  %  433. 

But  it  is  argued  by  respondent  that  new 
parties  cannot  be  brought  }n  by  a  cross  com'- 
plaint.  This  doctrine  was  held  in  Missis- 
sippi, but  a  contrary  view  has  been  declared 
in  Illinois,  Colorado,  West  Virginia,  Tennes- 
see, and  other  states.  Allen  v.  Tritch,  5 
Colo.  222;  Hurd  v.  Case,  82  111.  45;  Kan- 
awha Lodge  v.  Swann  (W.  Va.)  16  S.  E.  462; 
Brandon  Manufg  Co.  v,  Prime,  14  Blatchf. 
371,  Fed.  Cas.  No.  1,810.  Judge  Wheeler,  In 
the  last  case  cited,  says  "that  the  result  of 
what  is  thought  to  be  the  soundest  reason 
and  best-considered  authorities  is  that,  where 
the  cross  bill  shows  that  there  is  a  party  to 
the  subject  of  litigation,  as  presented  by  It 
who  has  not  before  been  made  a  party,  nor 
appeared  to  be  a  necessary  one,  and  then 
does  appear  as  such,  that  party  should  be 
brought  In  by  the  cross  bill."  And  It  is  held 
in  Illinois  that  the  filing  of  a  cross  complaint 
in  a  proper  case  is  a  matter  that  requires 
no  permission.  Beauchamp  v.  Putnam,  34 
111.  378.  And  the  same  ruling  was  made  by 
Judge  Deady  of  the  United  States  circuit 
court  Neal  v.  Foster,  34  Fed.  496.  It  was 
argued  earnestly  that  to  permit  a  cross  com- 
plaint and  an  amended  complaint  to  stand 
would  cause  great  confusion,  and  embarrass 
the  court  in  rendering  a  decree.  We  do  not 
think  this  argument  sound.  For  many  pur- 
poses the  original  and  cross  complaint  are 
considered  as  one  cause.  Ordinarily,  they 
are  heard  together,  and  the  rights  of  all  par- 
ties in  respect  to  the  matters  litigated  are 
settled  in  one  decree.  If  the  cross  complaint 
be  set  for  hearing,  the  legal  effect  is  to  set 
the  original  cause  for  hearing  also.  Cocke 
v.  Trotter,  10  Yerg,  213;  Hergel  v.  Lalten- 
berger,  2  Tenn.  Ch.  251.  Certainly,  the  court 
with  the  power  it  possesses  to  completely 
determine  the  litigated  question,  will  be  en- 
abled to  so  conduct  the  proceedings  upon  the 
trial,  and  to  enter  such  decree  as  will  protect 
the  rights  of  all  the  parties  before  It  In  a 
recent  California  case  the  defendant  filed  a 
cross  complaint  averring  that  the  necessary 
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parties  were  not  before  the  court  in  order 
to  completely  settle  the  controversy.  Sum- 
mons was  issued,  and  they  were  brought  in- 
to court.  It  was  contended  by  the  plaintiff 
that  this  was  error.  Discussing  this  ques- 
tion, the  court  said:  "But  it  is  claimed  that 
if  it  be  conceded  that  a  cross  complaint  is  a 
proper  pleading  in  an  action  of  this  nature, 
new  parties  cannot  be  brought  in  by  it. 
Whether  this  could  be  done  under  the  old 
chancery  practice  is  a  question  upon  which 
authorities  are  not  agreed,  but  our  code  sys- 
tem is  much  broader  and  more  liberal  in  this 
regard.  The  defendant  is  not,  under  our 
practice,  confined  in  his  cross  complaint  to 
matters  charged  in  the  complaint  Besides 
this,  our  statute  provides  that  when  a  com- 
plete determination  of  the  controversy  can- 
not be  had  without  the  presence  of  other  par- 
ties, the  court  may  order  them  brought  in." 
Winter  v.  McMillan,  87  Cal.  256,  25  Pac.  407. 
Respondent  relies  upon  a  number  of  Califor- 
nia cases,  particularly  Harrison  v.  McCor- 
mick,  69  Cal.  621,, 11  Pac.  456,  and  Wilson  v. 
Madison,  55  Cal.  5,  to  support  his  contention 
that  it  was  the  duty  of  the  court  to  permit 
plaintiff  to  amend,  and  to  strike  from  the 
flies  the  cross  complaint  These  same  cases, 
as  well  as  others  cited  in  respondent's  brief, 
were  relied  upon  In  the  case  Just  cited  from 
California.  Speaking  of  the  case  of  Wilson 
v.  Madison,  the  court  say:  "All  that  the 
case  decides  is  that,  where  relief  demanded 
by  the  defendant  can  be  had  upon  the  de- 
nials and  averments  of  his  answer,  the  cross 
complaint  is  unnecessary.  But  there  may  be 
cases  in  which  the  full  relief  cannot  be  given 
defendant  on  the  answer;  and  as,  in  eject- 
ment the  cross  complaint  in  such  cases  is 
recognized  as  a  proper  pleading,  so  the  whole 
controversy  can  be  settled  in  one  action." 
Winter  v.  McMillan,  87  Cal.  256,  25  Pac.  407. 
In  referring  to  the  case  of  Harrison  v.  Mc- 
Cormick,  supra,  they  state  "that  in  that  case 
there  was  no  necessity  for  a  cross  complaint 
The  claim  was  for  damages,— purely  a  coun- 
terclaim,—in  which  case,  of  course,  the  de- 
mand must  be  one  existing  in  favor  of  the 
defendant  and  against  the  plaintiff,  between 
whom  a  several  judgment  might  be  had  in 
the  action."  In  the  case  of  Banning  v.  Ban- 
ning, 80  Cal.  272,  22  Pac.  210,  relied  on  by 
respondent  the  facts  are  entirely  different 
from  the  case  at  bar.  The  complaint  asked 
for  partition  in  the  most  general  form,  alleg- 
ing that  the  parties  owned  the  lands  as  ten- 
ants in  common,  but  the  answer  denied  that 
either  of  the  plaintiffs  had  any  estate  in  the 
land,  and  alleged  that  the  defendant  was 
the  exclusive  owner.  The  cross  complaint 
was  filed  with  the  answer,  which  was  only  a 
repetition  of  all  the  facts  set  up  In  the  an- 
swer. We  are  of  the  opinion  that  the  trial 
court  erred  in  sustaining  the  demurrer  to  the 
cross  complaint  and  striking  it  from  the  files. 
The  judgment  of  the  lower  court  is  re- 
versed, and  the  case  remanded,  with  direc- 
tions to  the  court  below  to  reinstate  defend- 


ant's cross  complaint  and  make  such  further 
order  conformable  herewith  as  is  necessary 
in  the  premises. 

BARTCH  and  SMITH,  JJ.,  concur. 


(U  Utah,  100) 
PEOPLE  v.  HUGHES. 
(Supreme  Court  of  Utah.    Feb.  23,  1895.) 
Robbery— Evidence  on  a  Trial  for  Robber*. 

1.  It  was  competent  for  defendant  to  tes-' 
tify  that,  at  the  time  of  the  alleged  robbery,  he 
thought  the  money  was  his  own,  and  that  be 
bad  the  right  to  take  it. 

2.  Where  a  man,  under  a  bona  fide  belief 
that  the  property  is  his  own,  obtains  it  by  men- 
aces, there  is  a  trespass,  but  no  robbery. 

Appeal  from  district  court,  First  district; 
before  Justice  H.  W.  Smith. 

George  Hughes,  convicted  of  robbery,  ap- 
peals from  the  judgment  rendered  and  from 
an  order  denying  a  new  triaL  Reversed. 

Samuel  A.  King,  for  appellant  The  Unit- 
ed States  Attorney,  for  the  People. 

MERRITT,  C.  J.  This  is  an  appeal  from 
a  judgment  of  the  First  district  court 
against  the  appellant  and  from  an  order  de- 
nying his  motion  for  a  new  trial.  Appellant 
was  convicted  of  the  crime  of  robbery,  and 
sentenced  to  Imprisonment  in  the  penitenti- 
ary for  a  period  of  two  years.  The  record 
In  the  case  discloses  that  the  trouble  occur- 
red in  Uintah  county,  near  Ft  Duchesne,  at 
the  saloon  of  one  William  M.  Nichols,  who, 
it  appears,  was  conducting  a  gambling  game 
called  "Mexican  Monte."  The  appellant 
while  in  an  intoxicated  condition,  went  to 
the  saloon,  and  lost  a  large  sum  of  money  at 
this  game.  After  losing  his  money,  it  is 
claimed  that  at  the  point  of  a  revolver  he 
robbed  the  game  of  $53  by  taking  this  sum 
from  the  card  table  and  from  the  immediate 
presence  of  Nichols,  and  that  he  also  imme- 
diately thereafter  robbed  Nichols  of  $105, 
taking  this  amount  from  his  person.  The 
theory  of  the  defense  was  that  if  the  appel- 
lant took  any  money  from  the  person  or 
presence  of  Nichols,  It  was  under  the  claim 
of  ownership,  and  an  honest  belief  that  ap- 
pellant had  a  right  to  the  money  which  had 
been  won  from  him  at  an  unlawful  card 
game. 

Counsel  for  appellant  has  presented  to  this 
court  several  assignments  in  his  specifica- 
tion of  errors,  the  major  portion  of  them  be- 
ing exceptions  to  the  rulings  of  the  court 
upon  the  questions  asked  the  various  wit- 
nesses. Most  of  these  questions,  however, 
are  directed  to  the  question  of  felonious  in- 
tent of  the  defendant  at  the  time  of  the 
robbery,  and  for  that  reason  we  do  not  deem 
it  necessary  to  consider  them  at  all,  but  will 
content  ourselves  with  the  consideration  of 
the  principal  ones.  Appellant  assigns  as 
error  the  action  of  the  court  in  refusing  to 
allow  him,  when  testifying  as  a  witness  in 
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his  own  behalf,  to  answer  the  following 
question:  "Did  you  at  that  time  honestly 
believe  that  the  money  was  yours,  and  that 
you  had  a  right  to  take  It?"  to  which  ques- 
tion the  prosecuting  attorney  objected,  for 
the  reason  that  It  was  Incompetent,  and  the 
court  sustained  the  objection.  We  think 
it  was  competent  for  the  defendant  to  tes- 
tify what  his  intent,  belief,  and  motive  were 
at  the  time  of  the  alleged  robbery;  and  the 
court,  In  excluding  this  testimony,  seems  to 
have  proceeded  upon  the  theory  in  part  (and 
the  charge  Indicates  it)  "that  the  intention 
of  the  parties  is  to  be  derived  alone  from 
the  act  done;  from  that  and  the  surround- 
ing circumstances  determine  what  be  in- 
tended to  do";  and  that  in  arriving  at  the 
intention  the  defendant's  own  statement  and 
testimony  was  not  to  be  considered.  This 
undoubtedly  was  the  common-law  rule, 
which  had  its  origin  when  the  defendant 
was  not  allowed  to  be  heard  in  his  own  be- 
half. This  point  is  discussed  in  the  case  of 
People  v.  Farrell,  31  Cal.  576.  The  court 
there  says:  "The  rule  that  the  intent  must 
be  inferred  from  the  acts  and  words  of  the 
party  had  its  foundation  in  necessity,  cre- 
ated by  the  rule  which  excluded  parties  in 
interest  from  the  witness  stand.  That  ne- 
cessity is  now  removed  by  the  abrogation 
of  the  rule  which  created  it;  snd  the  legal 
tenet  that  actions  must  speak  for  them- 
selves, and  words  furnish  their  own  inter- 
pretation, Is  much  modified,  if  not  wholly 
abrogated,  by  the  recent  innovations  upon 
the  common  law  by  which  parties  are  al- 
lowed to  testify  in  their  own  behalf.  Be- 
fore that  time  there  was  no  way  of  ascer- 
taining the  motives  and  Intentions  of  par- 
ties except  by  Inference  from  their  acts  and 
sayings,  and  all  experience  shows  that  they 
may  frequently,  if  not  at  all  times,  prove 
very  Imperfect  guides.  It  is  no  answer  to 
say  that  this  enables  a  party  to  substitute  a 
false  motive  for  the  true  one,  or  to  convert 
words  spoken  in  one  sense  into  another.  If 
the  argument  proves  anything,  it  proves  too 
much,  and  shows  that  the  radical  change 
which  has  been  made  is  in  all  respects 
founded  In  folly,  rather  than  wisdom.  For 
the  truthfulness  of  parties  when  upon  the 
witness  stand  we  must  depend,  as  in  the 
case  of  other  witnesses,  upon  the  obligations 
of  their  oath,  and  their  reputation  for  truth 
and  veracity.  If  these  can  be  relied  upon 
for  the  truth  of  statements  made  in  refer- 
ence to  acts  and  words  of  which  the  eye  and 
ear  may  take  notice,  they  may,  for  the  same 
reason,  be  accepted  as  guaranties  for  the 
truth  of  statements  made  in  respect  to  mo- 
tives and  intents  of  which  the  mind  or  inner 
man  alone  can  take  cognizance.  Nor  Is 
there,  in  our  judgment,  any  well-grounded 
reason  for  apprehending  that  this  rule  will 
obstruct,  rather  than  advance,  the  ends  of 
justice.  There  is  no  more  danger  of  impos- 
ing upon  the  jury  falsehood  or  pretense  in 
respect  to  motives  and  Intents  than  there 


Is  of  doing  the  like  in  respect  to  visible  or 
external  circumstances.  The  jury  can  as 
readily  distinguish  between  the  false  and 
true  in  respect  to  the  former  as  to  the  lat- 
ter. If  the  motive  or  intent  assigned  is  in- 
consistent with  the  external  circumstances, 
it  must  be  discarded  as  false;  If,  on  the  con- 
trary, they  are  consistent,  there  Is  no  reason 
why  they  may  not  be  true."  This  doctrine 
was  recognized  In  State  v.  Harrington,  12 
Nev.  135,  and  followed.  In  that  case  the 
following  question  was  asked  the  defendant 
by  his  counsel:  "At  the  moment  of  the  dis- 
charge of  the  pistol  at  the  deceased,  did 
you  or  did  you  not  really  believe  that  you 
were  in  danger  of  losing  your  life  or  receiv- 
ing great  bodily  harm?"  and  Mr.  Justice 
Leonard,  in  concluding  his  discussion  on 
this  question,  says:  "We  .are  entirely  satis- 
fied that,-  for  the  purpose  of  showing  the 
condition  of  his  mind  at  the  time,  and  to 
establish  the  necessary  conditions  of  justi- 
fication, the  defendant  had  the  right  to  an- 
swer the  question  objected  to,  and  that  it 
was  for  the  jury  to  consider  It,  like  all  other 
testimony  proper  to  be  given  In  the  case." 
In  White  v.  State,  53  Ind.  595,  on  the  trial 
of  an  Indictment  for  larceny,  It  was  held 
competent  for  the  defendant  to  testify  as  to 
what  his  Intentions  were  at  the  time  the 
goods  came  Into  his  possession;  and  this 
doctrine  is  cited  approvingly  by  Thompson 
in  his  works  on  Trials.  In  modern  times 
the  rule  has  been  extended  not  only  to  crim- 
inal cases,  but  to  civil  cases  as  well,  when- 
ever the  question  of  motive  or  Intention  Is 
Involved.  This  court  passed  on  this  ques- 
tion in  the  case  of  Conway  v.  Clinton,  1 
Utah,  215.  In  that  case  "the  defendant  was 
charged  with  maliciously  and  wantonly  de- 
stroying the  goods  of  the  plaintiff,"  and  it 
was  held  that  the  defendant  could  "state 
what  motive  he  had,  if  any  other  than  to 
obey  the  writ,  in  doing  the  act  complained 
of";  and  also  whether  at  that  time  he  had 
111  will  against  the  plaintiff.  We  think  the 
principle  involved  in  the  case  at  bar  is  the 
same,  and  that  it  was  error  to  refuse  the 
appellant  the  right  to  testify  as  to  his  belief 
at  the  time  of  the  alleged  robbery. 

The  defendant  requested  the  following  In- 
structions to  be  given  to  the  jury:  "That 
If  they  should  find  that  the  defendant  acted 
under  a  bona  fide  impression  and  honest  be- 
lief that  the  money  taken  was  his  own,  and 
that  he  had  a  right  to  it,  they  render  a  ver- 
dict of  not  guilty."  The  defendant  could  not 
have  been  guilty  of  robbery  In  taking  his 
own  property,  whatever  other  offense  he  may 
have  committed  in  the  taking.  In  all  crim- 
inal cases  the  question  of  Intent  Is  an  im- 
portant one.  If  this  element  is  lacking,  the 
general  rule  is  that  no  offense  has  been  com- 
mitted. This  rule  is  not  only  humane,  but 
a  contrary  one  would  be  opposed  to  all  the 
principles  which  underlie  human  conduct  as 
respects  the  bearing  of  Individuals  towards 
each  other,  and  also  as  regards  then-  position 
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towards  the  state.  And  so  the  law  is  that, 
when  evil  intent  is  lacking,  the  act  or  omis- 
sion, which  otherwise  would  constitute  an 
offense,  is  robbed  of  Its  criminality.  The 
rule  governing  this  class  of  cases  seems  to 
be  well  settled  and  thoroughly  defined.  In  a 
note  in  70  Am.  Dec.  188  (State  v.  McCune), 
where  a  number  of  authorities  are  collected, 
this  proposition  is  laid  down:  "When  the 
prisoner  takes  the  property  under  a  bona 
fide  impression  that  the  property  belongs  to 
him,  he  commits  no  robbery,  for  there  is  no 
animus  furandl."  Long  v.  State,  12  Ga;  293; 
Brown  v.  State,  28  Ark.  126,— where  the  tak-, 
ing  was  in  the  presence  of  others,  as  was 
the  case  at  bar.  Again,  it  is  held  that  when 
a  creditor  compels  the  payment  of  his  debt 
by  the  use  of  violence,  he  is  not  guilty  of 
robbery,  for  there  is  no  animus  furandl. 
State  v.  Holly  way,  41  Iowa,  200.  In  the 
Iowa  case,  Miller,  C.  J.,  says:  "In  robbery, 
as  in  larceny,  it  is  essential  that  the  taking 
of  the  goods  be  animo  furandl.  Unless  the 
taking  be  with  a  felonious  Intent,  it  is  not 
robbery.  If  a  man,  under  a  bona  fide  belief 
that  the  property  is  his  own,  obtain  it  by 
menaces,  there  is  a  trespass,  but  no  robbery. 
Though  the  defendant  take  the  goods  with 
violence,  or  by  putting  in  fear,  yet,  if  he  do 
so  under  a  bona  fide  claim,  it  is  no  robbery, 
for  the  reason  that  the  felonious  intent  is 
wanting."  "In  all  cases  of  this  kind  the  ques- 
tion whether  the  act  is  done  with  a  feloni- 
ous Intent  is  one  of  fact  for  the  jury."  The 
refusal  of  the  court  to  give  this  request 
was  error.  The  defendant  In  all  cases  is  en- 
titled to  have  the  law  governing  his  case 
given  to  the  jury  for  their  guidance,  and  in 
this  case  the  question  of  honest  belief  and 
bona  fide  intention  should  have  been  submit- 
ted to  and  passed  upon  by  the  jury  under 
proper  instructions.  See  Com.  v.  Stebbins, 
S  Gray,  492;  2  Russ.  Crimes  (9th  Ed.)  p.  104; 
2  Rose.  Cr.  Ev.  (8th  Ed.)  p.  1157.  In  this 
case  the  court  charged  the  jury  as  follows: 
•I  also  charge  you  that  It  Is  not  material  for 
the  prosecution  to  prove  who  owned  the 
money,  who  had  the  best  right  to  it;  the 
charge  Is  that  it  was  taken  from  the  posses- 
sion of  Nichols,  and  that  is  the  statute,  The 
statute,  as  I  have  already  read  to  you,  for- 
bids the  taking  of  personal  property  from  the 
possession  6f  another  by  means  of  force  or 
fear;  that  Is,  taking  it  from  bis  person.  It 
is  sufficient  taking  from  the  person  If  the 
evidence  convinces  you  that  the  party  hav- 
iug  personal  property  in  his  possession  is 
put  in  fear,  or  compelled  to  lay  it  down,  sur- 
render It  up,  give  it  to  another,  or  lay  It 
down  where  the  other  person  may  take  it  up, 
or  where  any  other  person  may  take  It  up. 
It  Is  sufficient  if  he  is  compelled  to  part  with 
his  possession  of  It,  being  put  In  fear,  or  if 
it  is  forcibly  taken  from  off  his  person;  either 
is  a  sufficient  taking  from  the  person.  In 
this  case  I  charge  you  that  if  Nichols  had 
this  money  in  his  possession,  and  the  defend- 
ant, by  putting  him  in  fear,  compelled  him  to 


either  surrender  it  up  or  compelled  him  to  pes 
mit  the  defendant  to  take  it  out  of  his  pock* 
or  off  his  person,  it  is  an  offense  under  th 
statute,  provided  it  was  committed  within  th 
time  and  at  the  place  designated  in  the  indie 
ment."  Under  the  authorities,  we  think  tt 
instruction  Is  Incorrect.  To  constitute  tl 
offense  of  robbery,  there  must  be— First, 
taking  of  the  property;  second,  the  takin 
must  be  with  a  felonious  Intent;  third, 
must  be  from  the  person  or  presence  of  aj 
other;  fourth,  against  his  will;  and,  fifth,  a 
complished  by  means  of  force  or  fear. 
Greenl.  Ev.  §  223.  And;  if  either  of  the 
elements  is  lacking,  the  offense  cannot  t 
robbery.  We  are  of  the  opinion  that  It  wi 
material,  and  the  burden  of  proof  was  on  tl 
prosecution  to  prove  the  money  was  owne 
by  some  person  other  than  the  defendan 
for,  if  the  money  belonged  to  him,  and 
was  wrongfully  in  the  possession  of  anothe 
he  would  not  be  guilty  of  robbery,  as  tl 
animus  furandl  would  be  wanting.  For  tl 
reasons  above  set  forth,  we  are  of  opinio 
that  the  motion  for  a  new  trial  should  ha* 
been  allowed.  The  evidence  excluded  an 
the  charge  with  reference  to  the  feioniou 
intent  were  clearly  erroneous,  and  prejud 
clal  to  the  rights  of  the  appellant;  and  th 
case  is  therefore  reversed,  and  a  new  trii 
granted. 

BARTCH,  J.,  concurs. 


(11  Utah.  10 
ROGERS  v.  DONNELLAN. 
(Supreme  Court  of  Utah.    Feb.  23,  1895.) 
Resulting  Trust  —  What  Constitutes  —  Covi 
nant  is  Deed—  Effect  on  Grantor- 
Estoppel  TO  TE8TIFT. 

1.  Six  persons  purchased  land,  paying  equj 
portions  of  the  purchase  price,  ana  taking  tt 
deed  in  the  name  of  one  of  them,  K.,  who  e: 
ecuted  an  instrument  stating  that  he  held  it  i 
trust  for  all,  which  was  not  recorded.  Sub* 
quently  a  partition  was  made,  whereby  K 
•with  the  consent  of  plaintiff  and  H.,  others  < 
the  cotenants,  conveyed  one-half  the  land  te  tl 
other  three  parties,  and  they  in  turn  conveye 
to  him  their  interest  in  the  other  portion,  whic 
he  was  to  hold  in  trust  for  plaintiff  and  H.  K 
plaintiff,  and  H.  paid  equal  portions  of  the  b 
nns  paid  by  them  in  the  partition.  Held,  tht 
there  was  a  resulting  trust  in  favor  of  piainti 
in  the  portion  conveyed  to  K.,  as  to  a  one-thii 
interest  therein. 

2.  A  trustee  is  not  precluded  by  his  covi 
nant  of  seisin  and  warranty  in  a  deed  from  u- 
tifying,  in  an  action  by  the  cestui  que  trust  1 
establish  the  trust  as  against  the  grantee,  thi 
he  notified  the  grantee  of  the  interest  of  th 
cestui  que  trust. 

Appeal  from  district  court.  Salt  Lake  com 
tyj  before  Justice  George  W.  Bartch. 

Action  by  Alexander  Rogers  against  Job. 
W.-Donnellan.  From  a  judgment  for  plabr 
tiff,  defendant  appeals.  Affirmed. 

Frank  Pierce,  for  appellant  Sutherland  • 
Howatt,  for  respondent 

MERRITT,  C.  J.  *Thls  action  was  brough 
to  have  the  plaintiffs  title  to  an  andlvide 
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one-third  interest  in  certain  real  estate  In 
Salt  Lake  City  established  and  confirmed 
against  the  defendant;  to  have  it  decreed 
that  a  certain  deed  of  trust  executed  by  Ed- 
ward A.  Kessler  and  Enos  D.  Hoge  to  the 
defendant,  as  trustee,  Is  no  lien  thereon;  and 
for  an  injunction  perpetually  enjoining  the 
defendant  and  his  successors  from  selling 
the  same  under  the  power  contained  in  the 
deed  of  trust.  There  was  a  decree  for  the 
plaintiff,  and  defendant  appeals. 

The  record  discloses  that  on  December  23, 
1889,  Edward  A.  Kessler,  Enos  D.  Hoge, 
Joseph  Baumgarten,  Mr.  Wallace,  Harriett 
A.  Partridge,  and  the  plaintiff  purchased 
certain  real  estate  in  Salt  Lake  City  for  $30,- 
000,  each  of  them  paying  one-sixth  of  the 
consideration,  or  $5,000.  The  deed  was  tak- 
en in  the  name  of  Kessler,  who,  within  a 
short  time  thereafter,  executed  a  written 
declaration  that  he  held  the  title  in  trust  for 
himself  and  associates,  one-sixth  to  each. 
The  declaration  of  trust  was  not  recorded. 
A  short  time  prior  to  September  23,  1892, 
the  several  owners  agreed  to  a  division  of 
the  real  estate,  whereby  the  plaintiff,  Kess- 
ler, and  Hoge  should  take  the  east  half 
thereof,  and  Baumgarten,  who  had  previous- 
ly purchased  Wallace's  Interest  in  the  prop- 
erty, and  Partridge  should  take  the  west 
half;  Kessler  and  Hoge  and  the  plaintiff  to 
pay  to  Baumgarten  and  Partridge  $1,000, 
the  east  half  being  considered  that  much 
more  valuable  than  the  west  half.  On  Sep- 
tember 23,  1892,  in  pursuance  of  this  agree- 
ment, Baumgarten  and  Partridge  conveyed 
to  Kessler  their  undivided  one-half  of  the 
east  portion  of  the  property,  and  Kessler, 
with  the  consent  of  Hoge  and  the  plaintiff, 
executed  to  Baumgarten  and  Partridge  a 
deed  which  purported  to  convey  to  them  the 
undivided  one-half  of  the  west  portion  of  the 
property;  and  Kessler,  Hoge,  and  the  plain- 
tin*  paid  to  Baumgarten  and  Partridge  $1,- 
600,  each  of  them  contributing  one-third 
thereof.  On  September  21,  1892,  Kessler 
conveyed  to  Hoge  an  undivided  one-third  in- 
terest in  the  east  half  and  on  the  same  day 
Kessler  and  Hoge  executed  to  the  defendant, 
as  trustee  for  D.  D.  Mallory,  a  deed  of  trust 
upon  the  east  half,  to  secure  a  loan  to  Kess- 
ler and  Hoge  of  $6,000,  the  deed  making  no 
mention  of  the  interest  of  the  plaintiff,  and 
containing  the  usual  covenants  of  seisin  and 
warranty;  the  deed  of  trust  being  executed 
by  Kessler  in  person  and  by  the  attorney 
in  fact  of  Hoge,  he  being  absent  from  the 
territory.  The  plaintiff  was  not  a  party  to  the 
negotiations  for  the  loan;  was  not  aware 
till  afterwards  of  the  execution  of  the  deed 
of  trust,  and  did  not  consent  thereto;  and 
received  no  portion  of  the  $6,000. 

The  above  facts  are  undisputed.  It  is  al- 
leged by  the  plaintiff  in  his  complaint  that 
Frank  Pierce,  who,  as  the  agent  of  Mallory, 
made  the  loan,  prepared  the  deed  of  trust, 
and  paid  the  money,  had  notice  during  the 
negotiations,  and  before  the  deed  was  exe- 


cuted or  the  money  paid,  that  the  plaintiff 
was  Interested  in  the  property  covered  by 
the  deed  of  trust.  This  is  denied  by  the  de- 
fendant in  his  answer.  Upon  this  issue  the 
court  below  found  for  the  plaintiff,  and  the 
defendant,  on  appeal,  admits  the  sufficiency 
of  the  evidence  to  warrant  the  finding,  but 
insists  that  the  court  below  erred  in  -two 
particulars:  (1)  In  holding  that  the  plaintiff 
was  the  owner  of  one-third  of  the  property 
covered  by  the  deed  of  trust,  instead  of  only 
one-sixth  thereof;  and  (2)  in  permitting 
Kessler,  when  called  as  a  witness  by  the 
plaintift*,  to  answer,  over  the  objection  of 
the  defendant,  that  he  informed  Pierce,  the 
agent  of  Mallory,  before  the  execution  of  the 
deed  of  trust,  of  the  interest  of  the  plaintiff  - 
In  the  property.  It  is  conceded  by  appellant 
that  the  plaintiff  had  an  undivided  one-sixth 
interest  in  the  whole  property,  but  It  Is  con- 
tended that  he  did  not  convey  his  interest  in 
the  west  half  to  Baumgarten  and  Partridge, 
and  took  nothing  by  the  conveyance  by 
Baumgarten  and  Partridge  of  their  Interest 
in  the  east  half  to  Kessler.  This  is  claimed 
to  be  so  because  the  plaintiff  was  not  a  par- 
ty to  either  conveyance,  and  that,  so  far  as 
the  plaintiff  was  concerned,  it  was  only  a 
parol  partition  of  the  property,  and  void  un- 
der the  statute  of  frauds.  What  the  effect 
was  of  the  conveyance  by  Kessler,  with  the 
consent  of  plaintiff,  to  Baumgarten  and 
Partridge,  of  the  undivided  one-half  of  the 
west  portion,  we  need  not  consider,  as  It  is 
not  involved  in  this  case.  But  we  think  it 
Is  clear  that  when  Baumgarten  and  Part- 
ridge conveyed  their  portion  In  the  east  half 
to  Kessler,  under  an  agreement  with  Kess- 
ler, Hoge,  and  the  plaintiff,  each  of  them  pay- 
ing one-third  of  the  $1,600  paid  therefor,  the 
title  conveyed  by  Baumgarten  and  Part- 
ridge vested  in  Kessler,  in  trust  for  Kessler, 
Hoge,  and  the  plaintiff,  and  that  thereupon 
the  plaintiff  became  the  equitable  owner  of 
an  undivided  one-third  of  the  east  half. 
Originally  he  had  a  one-sixth  interest,  the 
title  to  which  was  In  Kessler  In  trust  for 
him.  By  the  conveyance  from  Baumgarten 
and  Partridge  to  Kessler,  the  plaintiff 
became  the  equitable  owner  of  an  undi- 
vided one-sixth  in  the  east  half,  and  there- 
after was  the  owner  of  an  undivided  one- 
third  thereof.  The  plaintiff  acquired,  there- 
fore, his  one-third  interest  In  the  east  half 
by  the  payment  of  one-sixth  of  the  original 
consideration,  and  one-third  of  the  consid- 
eration paid  to  Baumgarten  and  Partridge 
for  the  conveyance  from  them,  and  the  trust 
resulting  therefrom.  It  is  conceded  by  the 
appellant  that,  if  the  several  parties  held 
their  interests  in  the  original  purchase  un- 
der a  resulting  trust,  the  division  would  be 
valid,  even  if  by  parol;  but  he  contends 
that,  because  Kessler  executed  a  declaration 
of  trust,  they  then  held  under  an  express, 
and  not  a  resulting,  trust  The  declaration 
of  trust  was  not  recorded,  and  became  no 
part  of  the  record  title  to  the  premises.  It 
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being  admitted  that  a  trust  resulted  from 
the  original  purchase  and  payment  of  the 
consideration  by  the  several  persons  con- 
tributing thereto,  we  do  not  think,  that  the 
mere  fact  that  Kessler  declared  In  writing 
what  the  law  had  already  created,  changed 
the  character  of  the  trust.  The  plaintiff  did 
not  on  the  triaJ  introduce  the  declaration  of 
trust,  but  showed  the  transaction,  and  re- 
lied upon  the  trust  created  by  law  In  his 
favor  therefrom.  We  think  the  parties  held 
under  a  resulting  trust  in  their  favor,  and 
that  the  division  was  valid,  if  there  had 
been  no  deeds  exchanged.  Freem.  Coten. 
8  399.  The  respondent  claims  that  the  evi- 
dence shows  sufficient  performance  of  the 
contract  to  divide  the  property  to  take  the 
ease  out  of  the  statute  of  frauds,  but  we  do 
not  deem  it  necessary  to  consider  that  ques- 
tion. We  think  it  apparent  that  the  division 
was  not  void  as  within  the  statute  of  frauds, 
and  that  the  court  properly  held  that  the 
plaintiff,  at  the  time  of  the  execution  of  the 
deed  of  trust,  was  the  owner  of  an  undivid- 
ed one-third  of  the  real  estate  covered  there- 
by. When  Kessler  was  called  as  a  witness 
by  plaintiff,  and  asked  whether  he  informed 
Pierce  of  the  plaintiff's  Interest  In  the  prop- 
erty prior  to  the  execution  of  the  deed  of 
trust  thereon,  the  defendant  objected  thereto 
on  the  ground  that  the  witness  could  not  im- 
peach, by  his  testimony,  the  deed  of  trust 
executed  by  him.  Having  In  the  deed  of 
trust  made  covenants  of  seisin  and  warran- 
ty, Kessler  would  be  estopped  from  denying 
the  same  in  his  own  behalf,  unless  for  such 
fraud  or  mistake  as  would  impeach  its 
validity.  But  we*  know  of  no  rule  of  law 
that  would  preclude  the  plaintiff,  who  was 
not  a  party  to  the  deed  of  trust,  and  not 
bound  by  the  covenants  of  Kessler,  from 
calling  Kessler,  and  showing  by  him  that, 
notwithstanding  the  covenants  of  the  deed, 
the  grantee  therein  had  knowledge  that  the 
plaintiff  was  the  equitable  owner  of  an  in- 
terest In  the  property  described  in  the  deed. 
There  being  no  error  In  the  record,  the  judg- 
ment Is  affirmed. 

SMITH  and  KING,  JJ.,  concur. 


(11  Utah,  283) 

In  re  GANNETT. 

(Supreme  Court  of  Utah.    Feh.  23.  1895.) 

Larceny  or  Live  Stock— Implied  rbpbaXi  of 
Statute. 

1.  Act  March  11.  1886,  making  the  steal- 
ing of  horses,  cows.  etc..  grand  larceny,  was  not 
impliedly  repealed  by  Sess.  Laws  1886,  c.  11,  § 
8,  providing  that  any  person  who  shall  steal, 
embezzle,  or  knowingly  drive  away,  or  deprive 
another  of  the  immediate  possession  of,  any 
neat  cattle,  horse,  goat,  etc.,  or  who  shall  steal, 
embezzle,  or  apply  to  his  own  use  any  such  ani- 
mal, the  owner  of  which  is  unknown,  or  who 
shall  purchase  it  from  any  one  not  having  the 
lawful  right  to  it.  shall  be  deemed  guilty  of  a 
felony,  as  the  latter  act  was  intended  to  apply 
to  such  acts  only  as  were  not  theretofore  lar- 
ceny. 


2.  Under  Comp.  Laws.  $  4643,  a  peraoi 
stealing  a  horse,  cow,  or  other  animal  therei 
mentioned  is  guilty  of  grand  larceny,  irrespe* 
tive  of  the  value  of  the  property  stolen. 

Clayton  Gannett,  convicted  of  grand  hu 
ceny  for  stealing  live  stock,  being  sentence 
to  imprisonment  in  the  penitentiary,  make 
application  for  a  writ  of  habeas  corpus,  D< 
nied. 

D.  D.  Houtz  and  S.  A.  King,  for  petitioner 
The  United  States  Attorney,  for  responden 

BARTCH,  J.  The  petitioner  was  indict* 
tried,  and  convicted  of  the  crime  of  gran 
larceny  in  the  district  court  of  the  First  Ji 
dicial  district,  and  was  on  the  9th  day  < 
March,  1894,  sentenced  to  imprisonment  1 
the  penitentiary  for  a  term  of  two  year 
He  was  charged  with  having  committed  ti 
offense  by  stealing  five  steers  and  five  cow 
He  bases  his  claim  for  release  on  the  groan 
that  the  Indictment  under  which  he  was  cot 
victed  does  not  charge  an  offense  under  an 
law  of  this  teiritory,  or,  If  It  does  charge  a 
offense,  it  is  petit  larceny;  and  his  couns< 
contend  that  the  statute  under  which  tli 
proceedings  which  resulted  in  his  convictlo 
were  had  was  repealed  before  the  indlctmei 
was  found.  The  said  statute  was  first  ei 
acted  in  1876,  and,  as  then  passed,  it  pn 
vldes  that  the  stealing  of  personal  propert 
is  grand  larceny  "when  the  property  taken  I 
a  horse,  mare,  gelding,  cow,  steer,  ox,  bul 
calf,  mule,  jack,  jenny,  goat,  or  sheep."  S« 
Act  Feb.  18,  1876,  §  278.  This  section  dot 
not  define  the  crime  of  larceny,  but  it  Is 
part  of  chapter  5  of  said  act,  which  chapt< 
contains  the  general  law  In  relation  to  la 
ceny,  divides  it  Into  two  degrees,  and  define 
and  prescribes  the  punishment  for  each  di 
gree.  Subdivision  3  of  section  278,  abo? 
quoted,  was  amended  by  inserting  the  wor 
"calf"  after  the  word  "mare,"  and  the  wor 
"heifer"  after  the  word  "cow,"  and  the  wor 
"or"  .before  the  word  "jenny,"  and  by  stril 
ing  out  the  words  "goat  or  sheep."  Ses 
Laws  1886.  c.  24.  It  will  be  noticed  thi 
goats  and  sheep  were  withdrawn  from  th 
operation  of  the  act  in  relation  to  larcen: 
This  amendment  was  approved  March  1 
1886,  and  the  section,  as  thus  amended,  ! 
the  same  as  section  4643,  Comp.  Laws  Uta 
1888,  under  which  the  Indictment  In  this  ca« 
was  found.  It  is  Insisted  by  counsel  for  th 
petitioner  that  said  subdivision  3  was  n 
pealed  by  section  8,  c  11,  Sess.  Laws  18Si 
which  section  reads  as  follows:  "Any  pe 
son  who  shall  steal,  embezzle,  or  knowingl 
kill,  sell,  drive  away,  lead  away,  ride  awa; 
or  in  any  manner  deprive  another  of  the  in 
mediate  possession  of  any  neat  cattle,  hors- 
goat,  sheep,  mule,  ass  or  swine;  or  wt 
shall  steal,  embezzle,  or  knowingly  kill,  sel 
drive  away,  lead  away,  ride  away,  or  In  an 
manner  apply  to  his  own  use  any  neat  cattl 
horse,  goat,  sheep,  mule,  ass  or  swine,  tt 
owner  of  which  Is  unknown;  or  who  sba 
knowingly  purchase  or  receive  of  any  perse 
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not  Laving  the  lawful  right  to  sell  or  dispose 
of  the  same,  any  neat  cattle,  horse,  goat, 
sheep,  mule,  ass  or  swine,  shall  be  deemed 
guilty  of  a  felony,  and  shall  be  punished  by 
imprisonment  not  exceeding  ten  years,  and 
fined  not  exceeding  five  thousand  dollars  at 
the  discretion  of  the  court"    The  act,  of 
which  this  section  forms  a  part,  was  also 
approved  March  11,  188a    It  will  be  ob- 
served that  chapter  24  of  the  Laws  of  1886, 
amending  subdivision  8  of  the  act  of  1876, 
containing  said  section  8,  was  approved  and 
took  effect  on  the  same  day,  and  that  chap- 
ter 24  withdraws  goats  and  sheep  from  the 
operation  of  the  general  statute  in  relation 
to  larceny,  and  chapter  11  includes  them 
within  its  terms,  as  provided  in  said  section 
8.     The  two  enactments,  having  been  ap- 
proved and  having  taken  effect  on  the  same 
day,  and  referring  to  the  same  subject,  may 
be  treated  as  parts  of  the  same  statute. 
Manlove  v.  White,  8  Cal.  377.    If  the  con- 
tention of  counsel  for  petitioner  be  correct, 
then  said  subdivision  3  of  the  general  law 
of  larceny  must  be  repealed  by  Implication, 
for  chapter  11  of  the  Laws  of  1886  does  not 
In  express  terms  repeal  said  subdivision.  It 
is  a  familiar  rule  of  construction  that  repeals 
by  implication  are- not  favored,  and  a  subse- 
quent affirmative  statute,   general  in  Its 
terms,  will  not  be  so  construed  as  to  repeal, 
by  ImpllcatloD,  a  prior  statute,  unless  there 
is  such  repugnancy  between  the  two  as  to 
render  them  irreconcilable  upon  any  rule  of 
statutory  construction,  and  then  the  later 
law  In  point  of  time  will  abrogate  the  former 
only  to  the  extent  of  such  repugnancy.  Even 
when  two  statutes  relate  to  the  same  subject, 
both  will  be  given  effect,  if  possible;  but 
when  the  later  law  embraces  new  provisions, 
and  covers  the  whole  subject  of  the  former, 
clearly  indicating  that  the  legislature  intend- 
ed it  as  a  substitute  for  the  former,  then  the 
later  will  operate  as  a  repeal  of  the  former 
law.    No  intention  to  repeal  will  be  presum- 
ed.   It  must  be  ascertained  from  the  con- 
text, the  same  as  legislative  intent  is  ascer- 
tained in  other  respects.    The  repeal  by  Im- 
plication results  from  an  enactment  the  terms 
of  which  are  In  conflict  with  an  earlier  act, 
and  the  necessary  operation  of  which  cannot 
be  harmonized  with  the  necessary  effect  of 
the  later  law.    In  such  case  the  last  expres- 
sion of  the  legislative  will  must  prevail. 
Suth.  St.  Const  fi  138;  Robbins  v.  State,  8 
Ohio  St  131,  191;  People  v.  Barr,  44  111. 
198;  U.  S.  v.  Claflin,  97  U.  S.  546;  Hume  v. 
Gossett  43  111.  297. 

In  the  case  at  bar,  upon  careful  examina- 
tion, there  appears  to  be  no  conflict  between 
the  two  statutes,  because  their  terms  can  be 
harmonized,  and  the  necessary  operation  of 
the  later  does  not  Interfere  with  the  opera- 
tion and  effect  of  the  earlier  law.  The  for- 
mer relates  to  the  subject  of  larceny,  divides 
the  same  into  two  degrees,  and  prescribes 
the  punishment  for  each  degree.  Larceny 
was  an  offense  at  common  law,  and  includes 
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the  felonious  taking  of  any  personal  prop 
erty.  It  is  a  crime  malum  In  se,  and  Is  the 
wrongful  and  fraudulent  taking  and  carry- 
ing away  the  personal  property  of  another, 
with  the  felonious  Intent  to  convert  them  to 
the  offender's  own  use,  and  make  them  his 
own  property  without  the  owner's  consent. 
The  later  law,  or  that  of  1886,  relates  to  the 
subject  of  branding,  herding,  and  care  of 
stock,  and  punishing  certain  offenses  con- 
cerning the  same.  The  offenses  defined  and 
denounced  by  this  act  are,  In  their  nature, 
mala  prohlblta,  and  the  punishments  provid- 
ed are  different  from  those  in  the  former  act. 
It  is  true  the  term  "steal"  Is  employed  In  the 
said  section  8,  but  we  think  It  was  there 
used  In  Its  popular  and  broader,  and  not  In 
Its  purely  technical  sense,  and  refers  to  any 
wrongful  taking,  although  the  taking  may 
not  be  accompanied  with  a  felonious  Intent, 
or  with  the  intent  to  deprive  the  owner  per- 
manently of  his  property,  as  is  the  case  in 
larceny.  Where  a  person  wrongfully  de- 
prives another  of  the  "immediate  possession" 
of  any  of  the  property  mentioned  In  said 
section  8,  though  it  be  without  a  felonious 
intent,  he  commits  the  offense  denounced  by 
the  statute.  The  technical  crime  of  larceny 
Is  committed  only  when  the  unlawful  act  Is 
accompanied  with  a  felonious  Intent,  and 
such  Is  the  case  under  the  former  law.  It 
may  thus  be  seen  that  the  whole  purview  of 
the  two  statutes  is  different,  and  that  the  re- 
pugnancy between  them,  if  any  exists,  Is  ap- 
parent and  not  real,  and  can  be  harmonized 
by  the  application  of  the  rules  of  statutory 
construction.  Where  the  whole  purview  of 
two  statutes  is  different  and  there  Is  no  es- 
sential repugnancy  between  them,  they  will 
stand  together,  in  the  absence  of  a  repealing 
clause,  even  though  they  refer  to  the  same 
subject  Mills  v.  State,  23  Tex.  295;  People 
•v.  McAllister  (Utah)  37  Pac.  578;  23  Am.  & 
Bng.  Enc.  Law,  p.  482.  It  Is  evident  that 
the  legislature,  by  the  enactment  of  1886,  in- 
tended to  provide  a  punishment  for  certain 
offenses  against  live  stock,  which  were  akin 
to  stealing,  but  technically  were  not  larceny, 
and  which  were  not  covered  by  the  general 
law  relating  to  larceny. 

From  these  considerations,  we  are  of  the 
opinion  that  subdivision  3  of  section  278  of 
the  act  of  1876  was  not  repealed  by  the  act 
of  1880,  nor  can  an  offense  perpetrated  under 
said  subdivision  be  punished  as  petit  lar- 
ceny. The  degree  of  such  an  offense  does 
not  depend  on  the  value  of  the  property 
stolen,  because  It  is  made  grand  larceny  by 
the  statute,  regardless  of  value,  and  must  be 
punished  likewise.  This  view  appears  to  be 
in  accord  with  the  action  of  the  legislature 
respecting  the  act  of  1876;  for,  as  has  been 
observed,  on  the  same  day  on  which  chapter 
24  of  the  Laws  of  1886  was  enacted,  amend- 
ing said  subdivision  3  by  withdrawing  goats 
and  sheep  from  Its  operation,  the  legislature 
enacted  said  chapter  11,  which  included  goats 
and  sheep  within  its  provisions.    Again,  in 
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1890,  said  subdivision  3  was  amended.  Sess. 
Laws,  p.  12.  It  is  quite  apparent  that  It  has 
been  the  settled  policy  of  the  legislature  to 
make  live  stock  a  subject  of  grand  larceny, 
and  that  there  was  no  intention  to  repeal 
any  portion  of  section  278  of  the  act  of  1876 
by  the  act  of  1880.  The  application  for  the 
writ  is  denied. 

MERRITT,  C.  J.,  and  SMITH,  J.,  concur. 
(11  Utah,  290) 

In  re  OGILVIE. 

(Supreme  Court  of  Utah.    Feb.  23,  1895.) 

Alexander  Ogilvie,  convicted  of  grand  larceny 
for  stealing  live  stock,  being  sentenced  to  im- 
prisonment in  the  penitentiary,  makes  applica- 
tion for  a  writ  of  habeas  corpus.  Denied. 

D.  D.  Houtz  and  S.  A.  King,  for  petitioner. 
The  United  States  Attorney,  for  respondent 

BARTCH,  J.  The  petitioner  in  this  case 
was  indicted,  in  the  district  court  of  the  First 
judicial  district,  jointly  with  the  petitioner  in 
the  case  of  In  re  Gannett  (decided  at  this  term) 
39  Pac.  496.  for  the  crime  of  grand  larceny. 
He  was  tried  separately,  convicted,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for 
a  term  of  two  years.  The  facts  are  the  same 
in  both  cases,  and  precisely  the  same  legal  ques- 
tions are  involved,  and  therefore,  for  our  deci- 
sion of  all  the  questions  raised  by  the  record  in 
this  case,  we  refer  to  the  opinion  in  Re  Gannett. 
On  the  authority  of  that  case,  the  application 
for  the  writ  herein  is  denied. 

MERRITT,  C.  J.,  and  SMITH,  J.,  concur. 


(11  Utah,  114) 

In  re  WILSON. 

(Supreme  Court  of  Utah.    Jan.  28,  1895.) 

Criminal  Law— Cumulative  Sentences. 

Where  a  defendant  is  found  guilty  un- 
der several  separate  indictments,  a  judgment 
sentencing  him  to  imprisonment  for  a  specific4 
term  of  years  under  each  indictment,  the  sen- 
tence in  each  case  after  the  first  to  commence 
and  be  in  force  from  and  after  the  expiration  of 
«he  sentence  in  the  case  preceding,  authorizes 
bis  detention  for  the  aggregate"  period  of  all 
the  sentences. 

Application  upon  the  relation  of  W.  W. 
Wilson  against  the  United  States  marshal 
of  Utah  territory  for  a  writ  of  habeas  cor- 
pus. Denied. 

S.  P.  Armstrong,  for  petitioner.  The  Unit- 
ed States  Attorney,  for  respondent. 

MERRITT,  C.  J.  The  petition  alleges  that 
the  petitioner  is  imprisoned  and  unlawfully 
restrained  of  his  liberty  by  the  United  States 
marshal  of  Utah  territory,  by  imprisonment 
in  the  Utah  Penitentiary.  That  said  Impris- 
onment is  illegal,  and  without  any  probable 
cause.  That  the  Illegality  thereof  consists 
In  this:  That  on  the  28th  day  of  February, 
1890,  in  the  Third  district  court  of  Utah,  the 
petitioner  pleaded  guilty  to  eight  Indictments, 
each  charging  him  with  the  crime  of  grand  , 
larceny.    That  the  said  offense  in  each  in- 


dictment charged  was  the  taking  of  a  hoi 
eight  horses  having  been  taken,  from  ei| 
several  owners.  On  March  3,  1890,  the  s 
court  rendered  judgment  in  the  said  el 
cases,  and  sentenced  the  petitioner  to  imp 
onment  in  the  Utah  Penitentiary  for  a  t€ 
of  one  year  on  each  indictment.  The  ca 
were  numbered  in  the  district  court  555,  i 
557,  558,  559,  560,  561,  and  562.  The  & 
tence  In  said  district  court,  in  case  No.  J 
was  for  the  term  of  one  year.  The  sente; 
in  case  No.  556  was  for  the  term  of  one  y« 
to  commence  and  be  In  force  lmmediat 
after  the  expiration  of  the  sentence  in  c 
No.  555,  and  so  on  through  the  eight  cai 
Thus  the  sentences  were  made  camulat 
each  commencing  at  the  expiration  of  a  ] 
ceding  sentence,  the  aggregate  of  the  t 
tences  being  eight  years.  The  petition 
based  on  the  ground  that  there  is  no 
thorlty  of  law  to  impose  cumulative  t 
tences.  To  the  petition  the  United  Sti 
district  attorney  filed  a  demurrer,  on 
ground  that  the  facts  stated  in  the  p 
tion  did  not  entitle  the  petitioner  to  a  < 
charge  until  the  expiration  of  the  sev< 
terms  of  imprisonment  Our  statutes 
silent  on-  the  subject  there  being  no  le. 
lation  by  the  territory  directing  the  cot 
as  to  the  mode  of  procedure.  We  m 
therefore  resort  to  the  common  law  for  a 
lutlon  of  the  question.  By  the  act  of  c 
gress  to  establish  a  territorial  governm 
for  Utah,  among  other  things,  It  is  provi< 
"that  the  supreme  court  and  the  dlsfc 
court,  established  by  said  act  shall  poss 
chancery  as  well  as  common-law  jurist 
tion."  i  Clawson  v.  U.  S.,  114  U.  S.  4Ti 
Sup.  Ct.  949.  1  Bish.  Cr.  Law  (7th  Ed 
953,  states  the  law  as  follows:  "Whei 
prisoner,  under  an  unexpired  sentence  of 
prisonment,  Is  convicted  of  a  second  offer 
or  where  there  are  two  or  more  convict! 
on  which  sentence  remains  to  be  i 
nounced,  the  judgment  may  direct  that  si 
succeeding  period  of  imprisonment  si 
commence  on  the  termination  of  the  per 
next  preceding."  Ia  volume  1  of  Bish< 
Criminal  Procedure  (section  1310)  the  r 
Is  stated  as  follows:  "And  at  common  h 
If  a  sentence  to  Imprisonment  is  to  « 
meuce  running  on  the  expiration  of  anoti 
it  must  be  so  stated,  else  the  two  puni 
meats  will  be  executed  simultaneously." 
before  stated  In  this  case,  each  sentence  * 
to  commence  at  the  expiration  of  the  n 
preceding  one.  In  the  case  of  People 
Forbes,  22  Cal.  135,  It  was  ruled  that 
judgment  In  a  criminal  action  that  the 
fendant  be  imprisoned  for  a  specific  tei 
to  commence  at  the  expiration  of  prevl 
sentences,  Is  valid,  and  warrants  the  del 
tion  of  the  defendant  for  the  aggregate  p 
od  for  all  of  the  sentences."  See,  a 
Martin  v.  People,  76  111.  499;  Johnson 
People,  83  111.  431;  Ex  parte  Dal  ton,  49  ( 

x  9  Stat  455. 
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4C3;  In  re  Packer,  33  Pac..57&  The  writ 
is  denied. 

BARTCH,  SMITH,  and  KING.,  JJ.,  con- 
cur. 


(U  Utah, 

PAGE  r.  LETCHER  et  al.    (No.  578.) 

(Supremo  Court  of  Utah.    Feb.  23,  1895.) 

Election  —  Canvass  of  Votes  —  Irregularities 
in  Returns— Mandamus  Proceedings— Ed- 
hunds  Law— Utah  Commission. 

1.  Under  1  Comp.  Laws,  p.  324,  §  256,  pro- 
viding that  the  canvassing  board  shall  accept 
as  correct  the  election  returns,  if  no  irregularity 
appear  therein  affecting  the  result  of  the  elec- 
tion, the  fact  that  the  "voted"  registry  list  con- 
tains fewer  names  than  the  number  of  votes  ac- 
tually cast  is  not  an  irregularity  authorizing  a 
recount,  where  the  difference  is  less  than  the 
majority  received  by  the  successful  candidate. 

2.  In  the  election. of  members  of  the  con- 
stitutional convention,  "each  voter  was  entitled 
to  vote  for  seven  candidates.  The  voted  regis- 
try list  showed  that,  in  case  each  voter  had  vot- 
ed for  the  full  number  of  candidates,  more 
votes  would  have  been  cast  than  the  returns 
showed  had  been  cast  for  all  the  candidates  col- 
lectively. Held,  that  there  was  not  an  irreg- 
ularity in  the  returns  authorizing  a  recount,  as 
all  the  voters  may  not  have  voted  for  the  full 
number  of  candidates. 

3.  In  mandamus  proceedings  to  compel  the 
canvassing  board  (the  Utah  commission)  to  is- 
sue a  certificate  of  election,  a  finding  of  the 
board  that  there  were  irregularities  in  the  re- 
turns requiring  a  recount  may  be  reviewed,  as 
their  powers  are  purely  ministerial. 

4.  Under  the  "Edmunds  Law"  (Act  March 
22,  1882),  establishing  the  Utah  commission,  and 
providing  that  the  canvass  of  the  votes  shall  be 
returned  to  the  board,  the  judges  of  the  elec- 
tion are  to  return  the  canvass  directly  to  the 
board. 

5.  Where  no  irregularity  appears  on  the 
face  of  the  returns,  mandamus  will  lie  to  com- 
pel the  commission  to  issue  a  certificate  of  elec- 
tion to  the  one  who  appears  therefrom  to  be 
elected. 

6.  Mandamus  to  compel  the  canvassing 
board  to  issue  a  certificate  of  election  is  a  "spe- 
cial proceeding''  (Go  in  p.  Laws,  §  3<$84),  so  as  to 
entitle  plaintiff,,  on  a  judgment  in  his  favor,  to 
an  allowance  for  costs  as  of  course. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Justice  George  W.  Bartch. 

Mandamus  proceeding,  upon  the  relation  of 
D.  J.  Page,  against  J.  R.  Letcher  and  others. 
From  a  judgment  granting  a  peremptory 
writ,  and  from  an  order  denying  a  new  trial, 
defendants  appeal.  Affirmed. 

"Williams  &  Tan  Cott,  H.  P.  Henderson, 
and  O.  W.  Powers,  for  appellants.  C.  W. 
Bennett,  John  M.  Zane,  J.  A.  Miner,  Ogden 
HUes,  and  C.  S.  Zane,  for  respondent 


SMITH,  J.  This  was  a  proceeding  in 
mandamus  begun  by  the  plaintiff  against 
the  defendants  to  compel  the  Issuance  to 
him  (the  plaintiff)  of  a  certificate  of  election 
as  a  delegate  to  the  constitutional  conven- 
tion soon  to  meet  under  the  enabling  act  to 
form  a  constitution  for  the  state  of  Utah. 


The  affidavit  on  behalf  of  plaintiff  on  which 
the  alternate  writ  was  issued  set  out  sub- 
stantially that  the  plaintiff  was  an  elector 
duly  registered  in  San  Pete  county,  Utah 
territory,  at  the  time  of  the  general  election 
held  November  6,  1894,  in  said  territory; 
that  the  defendants  constitute  the  board  com- 
monly known  and  called  the  "Utah  Commis- 
sion," the  same  being  created  under  section 
9  of  an  act  of  congress  approved  March  22, 
1882,  and-  commonly  called  the  "Edmunds 
Law";  that  an  election  of  delegates  to  the 
constitutional  convention  for  the  proposed 
state  of  Utah  was  legally  held  on  November 
6,  1894.  It  set  out  in  detail  that  the  Judges 
of  election  were  regularly  appointed  and 
qualified,  and  regularly  received  and  can- 
vassed the  votes  cast  In  San  Pete  county 
■  for  election  of  the  delegates  to  said  conven- 
tion. It  was  alleged  that  plaintiff  was  a  can- 
•  didate  for  delegate  to  said  constitutional  con- 
vention, and  received  a  majority  of  the  votes 
cast  In  said  San  Pete  county  for  such  office; 
that  the  judges  of  election  made  due  and  le- 
gal return  of  their  canvass  of  the  votes  cast 
for  the  plaintiff  to  the  defendants,  who  con- 
stitute the  board  of  canvassers,  as  above 
stated;- that  there  was  no  Irregularity  or 
discrepancy  or  disagreement  appearing  from 
the  face  of  said  returns;  and  that,  by  the  face 
of  the  returns,  the  plaintiff  was  elected.  It 
Is  then  alleged  that  the  defendants  have 
completed  their  canvass  of  the  votes,  and 
have  refused  to  issue  to  plaintiff  any  certifi- 
cate of  election,  although  the  plaintiff  has 
demanded  the  same,  and  that  the  plaintiff 
has  no  plain,  speedy,  or  adequate  remedy 
in  the  ordinary  course  of  law.  The  alter- 
nate writ  of  mandate  was  issued,  and  con- 
tained the  substance  of  the  affidavit.  The 
defendants  answered,  and  denied:  First, 
that  the  plaintiff  received  a  majority  of  the 
votes  cast  in  San  Pete  county  for  delegate  to 
the  constitutional  convention;  second,  de- 
filed that  no  Irregularity,  discrepancy,  or  dis- 
agreement appeared  on  the  face  of  the  re- 
turns, and  alleged  that  there  were  Irregulari- 
ties, discrepancies,  and  disagreements  that 
affected  plaintiff's  election,  and  alleged  there 
was  a  disagreement  as  to  the  votes  cast  for 
plaintiff  shown  by  the  face  of  the  returns; 
third,  denied  that  their  refusal  to  Issue  cer- 
tificate of  election  to  the  plaintiff  was  wrong- 
ful or  unlawful;  fourth,  denied  that  plaintiff 
was  without  remedy;  and,  fifth,  alleged  that, 
discrepancies  and  Irregularities  appearing  on 
the  face  of  the  returns,  they  have  opened 
and  canvassed  the  ballots,  and  that  it  is  thus 
ascertained  that  plaintiff  Is  not  entitled  to 
a  certificate  of  election.  Without  setting 
out  the  findings  of  fact  in  this  opinion  in 
detail,  it  is  sufficient  to  say  that  the  court 
found  the  issues  in  favor  of  the  plaintiff  on 
all  contested  questions,  and  especially  found 
that  there  was  no  Irregularity  or  discrep- 
ancy apparent  upon  the  face  of  the  returns, 
and  granted  a  peremptory  writ  of  mandate, 
.  requiring  defendants  to  issue  to  the  plaintiff 
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the  certificate  of  election  as  prayed  for.  A 
motion  for  a  new  trial  was  overruled,  and 
the  defendants  appeal  from  the  judgment 
and  order  denying  a  new  trial.  Several  er- 
rors are  assigned,  but  they  may  be  grouped 
under  three  heads:  First,  that  the  evidence 
was  insufficient  to  Justify  the  judgment  and 
decision  of  the  court;  second,  the  court  erred 
In  receiving  any  testimony  on  behalf  of  the 
plaintiff;  and,  third,  the  court  erred  in 
awarding  a  peremptory  writ  We  shall  ex- 
amine these  assignments  of  error  in  the  or- 
der stated. 

The  particular  finding  which  is  assailed 
as  not  supported  by  the  evidence  is  the 
eighth,  which  is  the  finding,  in  effect,  that 
there  were  no  irregularities  upon  the  face  of 
the  returns  authorizing  a  recanvass  of  the 
ballots  cast  We  have  carefully  examined 
the  evidence  contained  in  the  statement,  in- 
cluding the  original  returns,  which  are  made 
a  part  of  it,  and  are  unable  to  find  any  ir- 
regularities or  discrepancies  which  in  any 
way  affect  the  result  of  the  election  of  the 
plaintiff.  The  irregularities  and  discrepan- 
cies which  defendants  claim  the  returns  dis- 
close are  as  follows:  The  registry  list,  con- 
taining the  word  "Voted"  opposite  the  names 
of  certain  voters,  is  compared  with  the  poll 
list,  or  list  of  the  names  of  voters  made  at 
the  election,  and  they  are  found  not  to  cor- 
respond in  certain  particulars,  as  follows:  In 
the  precincts  of  Chester,  Ephram,  Gunnison, 
and  Moroni  there  is  found  to  be  an  aggregate 
of  17  more  names  marked  "Voted"  than  ap- 
pear on  the  poll  list  or  list  of  votes  made  at 
the  election  in  these  precincts;  while  in  the 
precincts  of  Fairvlew,  Fountain  Green,  Man- 
ti,  Mt  Pleasant,  and  Spring  there  appears  to 
be  an  aggregate  of  21  more  names  of  voters 
on  the  poll  list  than  there  are  names  marked 
"Voted"  on  the  registry  list;  and  In  only  one 
case  does  there  appear  to  have  been  any 
larger  number  of  votes  canvassed  as  shown 
by  the  tally  sheets  than  the  smallest  number 
shown  by  either  the  voted  registry  list  or  the 
poll  list,  and  this  case  occurred  at  Mt 
Pleasant,  where  only  408  names  are  marked 
"Voted"  on  the  registry  list  while  3,500  votes 
were  cast  for  candidates  for  delegates  to  the 
constitutional  convention,  which  would  be  14 
votes  in  excess  of  the  number  that  could 
have  been  legally  cast,  as  each  voter  could 
only  cast  7  votes  in  that  county,  there  being 
7  delegates  apportioned  to  San  Pete  county 
by  the  enabling  act.  This  makes  an  appar- 
ent discrepancy  of  2  votes  on  an  average  for 
each  candidate,  but  in  this  precinct  the  poll 
list  shows  that  507  men  voted,  which  would 
have  permitted  an  aggregate  legal  vote  of 
3,540  if  each  man  had  voted  a  full  ticket  or 
an  average  vote  of  507  votes  for  the  opposing 
candidates  for  each  office  of  delegate  for  the 
constitutional  convention.  The  plaintiff's 
majority,  as  appeared  by  the  face  of  the  re- 
turns, was  30  votes  over  his  next  competitor; 
so  that,  if  It  be  conceded  that  there  is  an 
Irregularity  and  discrepancy  in  the  return 


from  Mt  Pleasant  of  two  votes,  still  it  would 
not  affect  his  election. 

But  it  Is  claimed  that  the  difference  be- 
tween the  voted  registry  list  and  the  poll 
list  are  irregularities  that  authorize  a  recount 
of  the  ballots  by  the  canvassing  board.  We 
cannot  agree  to  this.  The  statute,  after 
pointing  out  what  shall  constitute  the  re- 
turns, and  that  on  their  receipt  by  the  can- 
vassing board  they  shall  be  opened  and  ex- 
amined, provides:  "And  if  no  Irregularity  or 
discrepancy  appear  therein  affecting  the  re- 
sult of  election  of  any  candidate,  they  shall 
accept  said  returns  as  correct;  but  if  the 
right  of  any  person  voted  for,  for  any  office, 
is  In  any  way  affected,  then  [the  canvassing 
board]  shall  open  the  ballots  from  said  pre- 
cinct and  canvass  the  same,  so  far  as  to 
determine  the  rights  of  the  person  whose 
office  may  be  affected."  See  section  256,  p. 
324,  1  Comp.  Laws  Utah.  It  will  be  seen 
that  the  irregularity  and  discrepancy  must 
appear  upon  the  face  of  the  returns;  in  the 
language  of  the  statute,  "It  must  appear 
therein."  It  must  be  such  as  to  affect  the 
election  of  the  candidate,  and  it  Is  apparent 
also,  that  It  must  be  one  vnich  may  be  cor- 
rected or  reconciled  by  a  recount  of  the 
ballots;  otherwise  a  recount  can  do  no  good. 
Now,  let  us  see  what  irregularities  or  discrep- 
ancies would  fulfill  these  manifest  require- 
ments, and  whether  the  difference  between 
the  voted  registry  lists  and  the  poll  list  are 
of  such  character.  The  tally  sheets,  accord- 
mg  to  the  statute,  are  to  be  made  In  dupli- 
cate, and  are  a  tabulation  of  the  face  of  the 
ballots.  Manifestly,  therefore,  if  there  ap- 
pear(to  be  more  ballots  counted  than  were 
cast  as  shown  by  the  voted  registry  list  and 
poll  list  this  is  an  irregularity  indicating 
that  the  judges  have  made  a  mistake  in  the 
count  or  that  they  have  suffered  ballots  il- 
legally to  be  put  into  the  boxes  and  counted. 
A  recount  of  the  ballots  will  at  once  disclose 
which  it  is,  and  permit  its  instant  correction. 
But  it  may  be  asked,  if  the  tally  sheets  show 
a  less  number  than  the  poll  -list  and  voted 
registry  list,  why  Is  not  this  an  irregularity? 
The  answer  Is  plain.  The  voter  may  not  vote 
a  full  ticket.  Some  names  may  be  scratched, 
and  no  others  Inserted.  This  would  be  per- 
fectly legal.  The  presumption  is  that  the 
judges  of  election  have  done  their  duty. 
Therefore,  when  they  make  a  return  which  is 
legally  consistent  with  itself,  no  irregularity 
Is  then  apparent  therein;  and,  where  the 
tabulation  of  the  ballots  shows  a  number 
of  votes  counted  no  greater  than  was  cast 
then  the  return  is  legally  consistent  The 
statute  requires  the  tally  sheets,  as  we  have 
before  stated,  to  be  made  and  returned  in 
duplicate.  If  they  agree  with  each  other, 
there  Is  no  discrepancy;  if  they  disagree, 
then  a  recount  of  the  ballots  will  show 
which,  if  either,  is  right  This  discrepancy, 
therefore,  Is  one  pointed  out  by  the  statute 
that  authorizes  a  recount  of  the  ballots.  We 
have  seen  that  the  return  from  San  Pete 
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county  at  the  late  election  In  every  Instance 
shows  either  an  equal  or  less  number  of 
votes  counted  than  were  cast,  except  at  Mt 
Pleasant,  where  there  is  a  disagreement  of 
two  votes  between  the  voted  registry  list 
and  the  tally  sheets,  and  there  is  no  discrep- 
ancy apparent  hi  the  duplicate  tally  sheets 
at  all.  The  differences  between  the  voted 
registry  list  and  the  poll  list  could  in  no 
wise  be  reconciled  or  explained  by  a  recount 
of  the  ballots,  and  it  is  not  pretended  that, 
they  could.  We  are  therefore  of  the  opinion 
that  there  were  no  irregularities  or  discrep- 
ancies appearing  upon  the  face  of  the  re- 
turns affecting  the  plaintiff's  election,  and 
that  the  court  below  properly  so  found. 

The  next  question  is  whether  the  court 
erred  in  admitting  evidence  in  support  of 
the  alternative  writ  of  mandamus.  The  con- 
tention of  appellants  is  that  inasmuch  as  the 
defendant  canvassing  board  must,  in  the  first 
instance,  decide  whether  there  are  irregulari- 
ties, their  decision  is  not  subject  to  review 
by  mandamus;  and  it  is  not  denied  that  this 
proceeding,  in  its  nature,  does  attempt  to  re- 
vise their  decision  in  this  matter.  I  do  not 
know  if  the  other  members  of  the  court  agree 
with  me  in  this  statement,  out  I  am  of  the 
opinion  that  the  powers  of  the  canvassing 
board  under  section  256,  above  cited,  are 
purely  ministerial.  The  last  clause  of  that 
section  (not  embraced  in  the  citation)  is  not 
involved  here,  but  I  may  say,  in  passing,  that 
I  think  it  wholly  nugatory,  as  it  does  not 
empower  the  board  to  render  any  decision 
or  take  any  action  oh  the  proof  which  it  may 
receive.  Every  canvassing  board  must  de- 
cide. In  the  first  instance,  what  are  the  re- 
turns of  the  election,  but  it  has  never  been 
held  that  this  was  the  exercise  of  Judicial 
power.  It  must  determine  that  fact  from 
the  face  of  the  returns  themselves,  and  can- 
not go  further;  and  it  may  not  capriciously 
reject  returns  for  some  Imaginary  or  real 
informality,  which  does  not  destroy  the  char- 
acter of  the  returns  as  such.  In  the  case  of 
State  v.  Steers,  44  Mo.  223,  it  was  expressly 
decided  that  mandamus  would  lie  to  compel 
a  canvassing  board  to  accept  and  canvass  a 
return  from  the  precinct  which  they  had 
undertaken  to  reject.  It  was  held  that  their 
powers  were  purely  ministerial,  and  subject 
to  control  by  mandamus,  even  in  respect  to 
deciding  what  were  the  returns  of  an  elec- 
tion. See,  also,  McCrary,  Elect  (3d  Ed.)  18 
226,  227.  I  have  attempted  to  show  that  the 
determination  as  to  whether  there  were  ir- 
regularities or  discrepancies  was  to  be  made 
from  the  face  of  the  returns  alone,  and  In- 
volved nothing  more  than  the  simplest  kind 
of  a  problem  in  arithmetic;  and,  if  found  to 
exist,  the  resulting  duty  was  to  recount  the 
votes  in  the  boxes,— another  purely'  ministe- 
rial act.  To  hold  that  either  or  all  of  these 
duties  are  fridlcial  I  cannot  As  well  might 
we  say  that  the  action  of  the  county  clerk  In 
casting  up  the  taxes  on  a  tax  roll,  or  that  of 
a  commissioner  of  schools  in  apportioning 


school  money  among  the  several  districts  of 
the  territory  is  judicial.  The  truth  is  that 
the  statute  declares  what  the  decision  must 
be  when  the  mathematical  calculation  is  com- 
pleted. There  is  no  room  left  for  discretion 
or  judgment;  there  is  no  power  or  right  to 
decide  in  but  one  way,  and  that  is  according 
to  the  result  of  the  mathematical  problem, 
which  must  in  its  nature  be  exact.  If  I  know 
the  distinction  between  ministerial  and  judi- 
cial duties,  the  powers  of  the  canvassing 
board  in  this  territory  belong  wholly  to  the 
former  class,  and  it  is  not  the  duty  of  the 
court,  as  I  conceive  it  to  In  any  wise  extend 
the  powers  of  such  boards.  There  Is  much 
In  the  record  in  this  case  and  in  the  kindred 
case  in  prohibition  which  was  heard  with  it 
in  this  court  (39  Pac  502)  to  indicate  corrupt 
and  criminal  practices  intended  to  affect  the 
election  occurring  between  the  election  and 
the  canvass  by  defendants.  In  fact  ha  the 
prohibition  case  the  court  expressly  found 
there  had  been  corrupt  and  criminal  for- 
geries; and  it  is  not  denied  that  such  did 
exist  upon  the  tally  sheets  and  returns  made. 
And  while.  In  my  view,  this  evidence  could 
have  no  proper  place  in  either  of  these  cases, 
inasmuch  as  the  canvassing  board  had  no 
power  to  hear  evidence  In  regard  to  it  and 
while  it  is  not  hinted  on  either  side  that  the 
defendants  are  in  any  wise  responsible  for 
these  practices,  yet  it  only  too  clearly  demon- 
strated the  danger  to  fair  elections  that 
would  result  from  the  exercise  of  such  power 
as  is  claimed  by  an  irresponsible  returning 
board.  The  performances  of  boards  of  this 
character  assuming  judicial  functions  In  Lou- 
isiana and  other  Southern  states  In  1876  are 
matters  of  recent  history  In  this  country, 
and  known  to  us  all.  Thej  became  so  cor- 
rupt and  outrageous  as  to  bring  the  nation 
to  the  verge  of  civil  war,  and,  with  this 
historical  example  before  us,  it  seems  to  me 
that  we  should  be  slow  to  enlarge  the  powers 
of  such  a  body  in  this  territory  In  the  direc- 
tion claimed.  I  am  therefore  of  the  opinion 
that  the  court  properly  permitted  the  evi- 
dence offered  by  the  plaintiff. 

The  last  question  Is,  did  the  court  properly 
render  judgment  awarding  the  peremptory 
writ?  This  brings  us  to  the  consideration 
of  the  powers  and  duties  of  the  defendant 
board.  The  board  is  organized  by  the  ninth 
section  of  what  is  known  as  the  "Edmunds 
Act"  The  third  clause  of  that  section  pro- 
vides: "The  canvass  and  return  of  all  the 
votes  at  elections  in  said  territory  for  mem- 
bers of  the  legislative  assembly  thereof  shall 
also  be  returned  to  said  board  [meaning  the 
defendants]  which  shall  canvass  all  such  re- 
turns and  issue  certificates  of  election  to  the 
persons  who  being  eligible  for  such  election, 
shall  appear  to  have  been  lawfully  elected." 
It  is  admitted  that  this  legislation  of  con- 
gress, creating  the  Utah  commission,  and  au- 
thorizing it  to  appoint  registration  and  elec- 
tion officers,  did  not  repeal  any  part  of  the 
election  laws  of  the  territory  of  Utah,  ex- 
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cept  that  part  which  provided  the  agencies 
by  which  such  laws  were  to  be  executed. 
There  is  no  contention  between  counsel  up- 
on this  point.  By  the  enabling  act,  dele- 
gates to  the  constitutional  convention  are  to 
be  elected  and  the  votes  therefor  to  be  can- 
vassed In  the  same  manner  provided  by  law 
for  canvass  and  certification  of  the  election 
of  the  members  of  the  legislative  assembly. 
The  whole  controversy  turns  upon  the  propo- 
sition as  to  what  part  of  the  duties  and  pow- 
ers conferred  by  the  territorial  election  law 
passed  directly  to  the  defendants,  and  what 
part  passed  to  their  appointees,  provided  for 
in  the  second  clause  of  the  ninth  section  of 
the  Edmunds  law.  Formerly  the  county 
clerk  and  some  members  of  the  county  court 
received  the  returns  of  election  both  for  the 
legislature,  the  county,  and  precinct  officers 
and  territorial  oflicers  direct  from  the  judges 
of  election;  and  the  duties  prescribed  in  sec-, 
tlon  256,  above  cited,  of  the  election  law, 
were  the  duties  and  powers  conferred  upon 
the  clerk  and  members  of  the  county  court  as 
a  canvassing  board.  It  is  claimed  by  one 
of  the  counsel  for  the  respondent  that  these 
duties  are  still  to  be  performed  by  some 
board  appointed  in  the  county,  or  rather  by 
some  proper  person,  to  use  the  language  of 
the  act  of  congress,  appointed  in  the  county; 
while  one  of  the  counsel  for  the  respondent 
and  both  counsel  for  the  appellants  contend 
that  the  judges  of  election  are  to  return  the 
canvass  of  votes  for  members  of  the  legisla- 
ture, and  therefore  the  canvass  of  votes  for 
candidates  for  delegate  to  the  constitutional 
convention,  directly  to  the  defendant  board. 
We  agree  to  this  latter  opinion.  It  seems  to 
us  the  only  construction  of  the  statute  which 
will  make  all  its  parts  consistent,  and  which 
is  the  construction  which  was  placed  upon 
the  statute  by  those  charged  with  its  exe- 
cution Immediately  after  It  was  enacted,  12 
years  ago.  If  it  were  a  case  of  doubt,  this 
contemporaneous  construction  should  have 
great  weight  with  the  court  in  determining 
the  meaning  of  the  statute.  However,  Its 
meaning  appears  plain  to  us  that  the  return 
of  votes  means  the  return  by  the  first  agency 
who  are  making  the  return,  to  wit,  the 
judges  of  election,  after  they  themselves 
have  canvassed  the  ballots  cast.  The  lan- 
guage is:  "The  canvass  and  return  of  all  the 
votes  at  the  time  of  the  election  shall  be  re-, 
turned  to  said  board."  We  think  this  means 
that  the  judges  of  election  shall  canvass  the 
votes,  and  make  their  return  in  the  manner 
provided  by  law,  direct  to  the  Utah  commis- 
sion, and  that  they  shall  thereupon  proceed 
to  canvass  any  such  election  in  the  same 
manner  that  the'  county  court  was  formerly 
required  to  do;  that  they  possess  the  same 
power  that  the  county  clerk  and  members  of 
the  county  court  formerly  possessed,  and  no 
more.  The  statute  clearly  provides  that  the 
defendant  board  shall  Issue  to  members  of 
the  legislature,  and  therefore,  by  the  ena- 
bling act,  to  delegates  to  the  constitutional 


convention,  certificates  of  election  to  the  per- 
sons who  appear  to  have  been  lawfully  elect- 
ed. As  we  have  already  seen,  the  returns 
show  that  the  plaintiff  appears  to  have  been 
lawfully  elected. 

Our  conclusion,  therefore,  is  that  the  court 
properly  found  there  were  no  irregularities 
or  discrepancies  affecting  the  election  of  the 
plaintiff  appearing  upon  the  face  of  the  re- 
turns; that  the  court  properly  awarded  the 
peremptory  writ  against  the  defendants, 
commanding  them  to  certify  to  the  plaintiff's 
election. 

We  are  asked  to  set  aside  the  judgment  for 
costs  in  this  case,  because  the  defendants  are 
public  officers  acting  in  good  faith.  If  the 
judgment  against  defendants  is  right,— and 
we  have  seen  that  it  is,— then  we  cannot  dis- 
turb the  judgment  for  costs.  Section  3684 
of  the  Compiled  Laws  provides:  "Costs  are 
allowed  of  course  to  the  plaintiff  upon  a 
judgment  in  his  favor  in  the  following  cases: 
*  *  •  Fourth.  In  a  special  proceeding." 
This  is  a  special  proceeding.  See  Code  Civ. 
Froc.  pt.  3,  tit  1,  §§  3716-3749. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  affirmed,  with  costs. 

MERRITT,  C.  J.,  and  KING,  J.,  concur  In 
the  judgment  In  this  case. 


*     (11  Utah.  134) 

PAGE  v.  LETCHER  et  al.    (No.  574.) 

(Supreme  Coart  of  Utah.    Feb.  23,  1895.) 

Abatement— Astothbb  Action  Pending. 

Whore  mandamus  proceedings  by  plain- 
tiff are  pending  to  compel  the  issuance  of  a  cer- 
tificate of  election,  he  cannot  bring  prohibition 
to  prevent  the  issuance  of  a  certificate  to  an- 
other person,  as  it  is  a  useless  multiplication  of 
remedies. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Justice  George  W.  Bartch. 

Action  by  J.  D.  Page  against  J.  R.  Letcher 
and  others.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defend- 
ants appeal.  Reversed. 

C.  W.  Bennett,  John  M.  Zane,  C.  S.  Zane, 
J.  A.  Miner,  and  Ogden  Hlles,  for  appel- 
lants. Williams  &  Van  Oott,  H.  P.  Hen- 
derson, and  O.  W.  Powers,  for  appellee. 

SMITH,  J.  This  was  a  proceeding  In  pro- 
hibition begun  by  the  plaintiff  to  prohibit 
the  defendants  from  issuing  a  certificate  of 
election  to  any  other  person  than  himself 
for  the  office  of  delegate  to  the  constitution- 
al convention  in  the  county  of  San  Pete. 
No  particular  person  is  designated  in  the 
affidavit  as  being  the  person  to  whom  any 
such  certificate  of  election  is  likely  to  be  Is- 
sued. It  is  claimed  only  that  the  defend- 
ants have  Illegally  and  without  right  opened 
certain  ballot  boxes  from  certalu  precincts 
in  said  county,  and  have  counted  the  bal- 
lots therein  contained,  for  the  purpose  of  de- 
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teroiinlng  the  number  of  votes  cast  at  said 
election  for  said  J.  D.  Page;  that  the  said 
ballots  so  counted  by  said  commission  are 
not  the  identical  ballots  nor  all  of  the  ballots 
which  were  cast  at  said  election  for  said  J. 
D.  Page,  but,  by  means  of  said  count  of 
said  ballots,  the  said  commission  are  about 
to  and  will  certify  the  result  of  said  vote, 
to  the  great  prejudice  of  the  said  J.  D.  Page, 
all  of  which  is  contrary  to  law;  that  the 
plaintiff  has  no  plain,  speedy,  or  adequate 
remedy  at  law.  .The  proceeding  In  man- 
damus which  we  have  just  decided  was  com- 
menced on  December  6,  1894,  and  pending 
and  undetermined  when  this  case  was  be- 
gun, on  December  17,  1894.  Both  relate  to 
Identically  the  same  matters,  between  the 
same  parties,  and  were  begun  in  the  same 
court  and  before  the  same  judge.  One  pro- 
ceeding is  the  exact  counterpart  of  the 
other.  Comp.  Laws  Utah,  §  3743.  Judg- 
ment In  the  mandamus  proceedings  was  ren- 
dered in  favor  of  the  plaintiff,  and  against 
the  defendants,  on  January  19,  1895;  and  in 
this  case  Judgment  was  also  entered  in  his 
favor  on  January  22,  1895.  The  cases  were 
heard  together  in  this  court.  39  Pac.  499. 

We  do  not  care  to  go  into  a  lengthy  dis- 
cussion of  this  case.  The  action  was  a 
useless  mutiplication  of  remedies,  if.lt  was 
a  remedy  at  all.  The  whole  question  was  be- 
fore the  court  in  a  proceeding  of  which  this 
is  a  mere  counterpart  There  would  be  as 
much  reason  to  permit  a  plaintiff  in  eject- 
ment, while  his  suit  was  pending,  to  bring 
an  action  in  equity  to  enjoin  his  adversary 
from  asserting  a  hostile  title,  as  to  permit 
this  proceeding;  or,  to  further  illustrate, 
while  mandamus  proceedings  were  pending 
against  a  clerk  to  compel  him  to  issue  an 
execution  in  favor  of  the  plaintiff  upon  a 
judgment  in  favor  of  the  plaintiff,  to  permit 
also  a  proceeding  In  prohibition  to  prevent 
him  from  issuing  one  In  favor  of  some  other 
person.  This  kind  of  multiplication  of  rem- 
edies cannot  be  permitted.  The  judgnient 
in  one  case  is  just  as  effectual  as  a  judg- 
ment in  both.  There  is  but  one  duty  for  the 
defendants  to  perform,  and,  when  they  have 
performed  that  duty  legally,  their  functions 
cease  in  that  respect  entirely.  When  they 
have  performed  their  duty  under  the  judg- 
ment in  mandamus  proceedings,  they  will 
no  longer  possess  the  power  to  issue  a  cer- 
tificate of  election  for  the  office  to  which  the 
plaintiff  was  elected;  and,  if  they  should  do 
so,  their  act  would  be  of  no  more  effect  than 
If  any  other  equal  number  of  men  holding  no 
official  position  bad  done  the  same  thing. 
We  think  the  court  below  erred  in  entertain- 
ing this  proceeding,  and  are  of  the  opinion 
that  the  judgment  should  be  reversed;  that 
the  case  should  be  remanded,  with  direc- 
tions to  the  court  below  to  dismiss  the  pro- 
ceedings; respondent  to  pay  the  costs  of 
tnis  court  and  of  the  lower  court. 

MERRITT,  C.  J.,  and  KING,  J.,  concur. 


01  UUh.  137) 

COOMBS  v.  SALT  LAKE  &  FT.  D.  BY.  CO. 
et  al. 

(Supreme  Court  of  Utah.    Feb.  23,  1895.) 

Appeal — J ctdgmbnt—  Effect  of  Reveksal. 

Where,  In  an  action  against  a  railway 
company  for  damages  from  the  construction  of 
its  road,  and  to  enjoin  such  operation  till  the 
damages  are  paid,  the  court  awards  plaintiff 
damages,  but  denies  an  injunction,  and  plaintiff 
appeals  from  that  part  or  the  judgment  refus- 
ing an  injunction,  and  neither  party  takes  oth- 
er exceptions,  and  the  appellate  court  decides 
the  refusal  of  an  injunction  error,  and  reverses 
the  judgment,  defendant  is  not  entitled  to  a 
new  trial  on  the  question  of  injunction. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Justice  Samuel  A.  Merrltt. 

Action  by  Martha  Ann  Coombs  against  the 
Salt  Lake  &  Ft  Douglass  Railway  Company 
and  others.  There  was  a  judgment  for  plain- 
tiff for  $3,300  as  damages,  and  ordering  her 
to  execute  a  deed  conveying  the  easements 
and  property  taken  to  defendants,  but  deny- 
ing the  injunction  demanded.  From  that 
portion  of  the  judgment  denying  the  injunc- 
tion, plaintiff  appeals.  Reversed. 

James  A.  Williams,  for  appellant  Le 
Grand  Young,  for  respondents. 

KING,  J.  From  the  record  in  this  case  it 
appears  that  suit  was  brought  by  the  plain- 
tiff against  the  defendant  corporations  to  se- 
cure a  permanent  injunction,  preventing 
them  from  operating  their  road  or  running 
cars  thereon,  unless  there  was  paid  to  plain- 
tiff, within  such  time  as  might  be  determin- 
ed by  the  court  a  sum  of  money  sufficient  to 
compensate  her  for  the  lasting  injuries  ac- 
cruing to  her  property  through  the  construc- 
tion and  maintenance  of  defendant  railroad. 
The  cause  was  tried  by  the  court,  which 
found  in  harmony  with  the  material  allega- 
tions of  the  complaint  Among  other  things, 
the  court  found  that  plaintiff  was  the  owner 
of  valuable  property  in  Salt  Lake  City, 
which  was  bounded  on  the  north  and  west 
by  public  streets,  and  that  defendant  Salt 
Lake  &  Ft  Douglass  Railway  Company  con- 
structed Its  road  along  said  streets,  and  in 
front  of  her  property,  and  in  so  doing  made 
a  large  and  deep  cut,  as  a  result  of  which  one 
of  the  streets  was  ruined,  and  egress  from 
and  ingress  to  said  premises  rendered  impos- 
sible; that  a  corner  of  plaintiff's  property 
was  entered  upon  and  cut  away  in  the  con- 
struction of  said  road;  that  defendant  never 
acquired,  by  purchase  or  otherwise,  the  ease- 
ments and  property  Injured;  that,  since  the 
construction  of  said  road,  defendant  Salt 
Lake  &  Ft.  Douglass  Railway  Company  has 
continuously  operated  Its  trains  on  the  same, 
and  the  Utah  Central  Company,  since  Its  In- 
corporation, has  and  now  is  running  its  trains 
thereon,  under  a  lease  from  the  former;  that 
the  running  and  operating  of  said  trains, 
which  continues  night  and  day,  jars  said 
premises  and  the  residences  thereon,  and 
throws  ashes  and  cinders,  sparks  and  smoke, 
thereon,  and  has  repeatedly  set  fire  to  said 
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residences;  that  said  property  is  in  the  im- 
mediate neighborhood  of,  and  is  especially 
fitted  for,  superior  residences,  but  that  it  has 
been  greatly  damaged  by  the  construction 
and  operation  of  defendant's  road;  that  said 
damages  amount  to  $3,300;  that  the  injury 
thereto  is  permanent  In  its  character,  and  is 
continuously  and  constantly  recurring,  so 
that  It  Is  a  great  hurt,  Inconvenience,  and 
damage  to  said  property  and  easements  and 
hereditaments  appurtenant  thereto;  that  said 
defendants  are  insolvent.  Upon  these  find- 
ings of  fact  and  the  conclusions  of  law.  the 
court  awarded  plaintiff  judgment  for  $3,300, 
as  damages,  together  with  costs  against  the 
Salt  Lake  &  Ft  Douglass  Railway  Company, 
and  ordered  that  plaintiff  execute  a  deed  to 
it  conveying  the  easements  and  property  tak- 
en and  Injured,  and  release  it  from  further 
damages  upon  the  payment  of  said  sum.  It 
was  further  ordered  that  the  injunction  and 
Injunctive  relief  be  denied,  and  that  the 
plaintiff  do  not  recover  as  against  the  Utah 
Central  Railway  Company.  No  exceptions 
whatever  were  taken  by  the  defendants  to 
any  proceedings  or  findings  or  judgment  of 
the  court.  The  plaintiff  excepted  only  to  that 
part  of  the  decree  denying  Injunctive  relief. 
Subsequently  she  appealed  to  the  supreme 
court  of  the  territory,  assigning  as  error  the 
refusal  of  the  court  to  grant  the  injunction  as 
prayed  for  In  her  complaint.  The  record  be- 
fore this  court  discloses  that  the  former  ap- 
peal was  taken  on  the  judgment  roll,  and 
that  the  only  portion  of  the  decree  appealed 
from  was  that  denying  plaintiff  an  injunc- 
tion nisi;  that  both  parties  were  satisfied 
with  the  findings  of  facts,  took  no  exception 
thereto,  nor  did  either  ask  for  a  new  trial; 
that  the  error  assigned  was  that  the  only  por- 
tion of  the  judgment  appealed  from  was  not 
supported  by  the  findings  of  fact  The  ap- 
pellate court  decided:  "It  Is  the  duty  of  the 
court  to  enjoin  the  company's  (defendant's) 
use  of  the  property,  unless  within  a  specified 
time  It  will  pay  the  damage  assessed.  It 
follows  that  the  court  erred  in  not  granting 
the  injunction  prayed  for  upon  the  condi- 
tions named.  Judgment  reversed,  and  the 
case  is  remanded."  Coombs  v.  Railway  Co., 
9  Utah,  322,  34  Pac.  248.  Upon  filing  the 
remittitur  in  the  lower  court,  with  a  certified 
copy  of  the  opinion,  appellant  moved  the 
court  to  enter  a  proper  judgment  and  grant 
an  Injunction  nisi,  in  accordance  with  the 
opinion  of  the  supreme  court.  The  motion 
was  overruled,  and  from  the  order  overruling 
the  motion  plaintiff  appeals. 

One  question  only  is  presented  for  deter- 
mination, viz.:  What  decree  ought  the  lower 
court  to  have  entered,  with  the  record  and 
remittitur  before  it?  It  Is  contended  by  the 
appellant  that  it  was  the  duty  of  the  lower 
court  to  look  into  the  entire  record,  enter  a 
decree  awarding  an  Injunction,  unless  respond- 
ent paid  the  damages  theretofore  found,  with- 
in a  reasonable  time  determined  by  the  court; 
and  the  respondent  earnestly  Insists  that  the 


decision  of  the  supreme  court  was  tantamount 
to  a  reversal  of  the  case,  and  a  direction  to 
grant  a  new  trial,  and  that  the  case  was  open 
for  a  retrial,  at  least  upon  the  injunctive 
feature.  It  is  evident  from  the  "opinion"  of 
the  court  (9  Utah  322,  34  Pac  248)  that  the 
question  presented  by  the  appeal  was  wheth- 
er or  not  the  trial  court  had  erred  in  denying 
the  injunction.  It  was  an  equitable  action, 
the  damages  being  incidental,  inasmuch  as 
the  Insolvency  of  the  defendant  precluded  any 
recovery,  except  through  the  employment  of 
the  Injunctive  powers  of  the  court  The  pow- 
er of  the  court  to  grant  an  injunction  was 
discussed,  and  It  was  held  that  the  Injunc- 
tion should  have  been  granted.  "It  follows 
that  the  court  below  erred  In  not  granting 
the  injunction  prayed,  upon  the  conditions 
named.  Judgment  reversed,  and  the  case  is 
remanded,"— is  the  language  of  the  opinion. 
We  think  this  language  susceptible  of  but  one 
Interpretation.  It  was  a  decision  that  the 
plaintiff  was  entitled  to  a  perpetual  injunc- 
tion, enjoining  the  operation  of  defendant's 
railroad  (upon  her  tendering  a  deed  as  pro- 
vided in  the  findings  of  fact),  unless  plain- 
tiff's damages  were  paid.  The  words  "con- 
ditions named"  unmistakably  referred  to  the 
tender  of  a  proper  deed  upon  the  part  of 
plaintiff,  and  the  payment  of  the  damages 
upon  the  part  of  the  defendant.  The  conclud- 
ing sentences  from  the  "opinion,"  as  above 
set  out  were  equivalent  to  a  direction  that 
the  lower  court  look  into  the  record,  and  as- 
certain the  conditions,  and  award  plaintiff 
the  injunctive  relief  prayed  for,  unless,  with- 
in such  reasonable  time  determined  by  the 
court,  plaintiff's  damages  were  paid.  A  new 
trial  was  not  ordered.  A  re-examinatlon  of 
the  Issues  was  not  contemplated,  and,  in  view 
of  the  record,  not  required.  The  plaintiff's 
injury  was  a  recurring  one.  The  insolvency 
of  the  defendant  left  but  one  remedy.  It 
was  a  proper  case  for  an  injunction.  It  ought 
to  have  been  granted  by  the  trial  court.  This 
error  was  reversed,  and,  upon  the  remanding 
of  the  case,  there  was  but  the  one  duty  for 
the  court  to  perform,— correct  It  as  directed 
by  the  supreme  court  What  was  to  be  tried, 
upon  respondent's  theory  that  the  supreme 
court  granted  a  "new  trial"?  No  appeal  was 
taken  from  that  portion  of  the  decree  award- 
ing damages,  so  that  the  judgment  for  dam- 
ages was  res  adjudicata.  The  findings,  hav- 
ing been  full  and  adequate  upon  every  ma- 
terial issue  raised  by  the  pleadings,  and  not 
having  been  excepted  to  by  either  party, 
stand  as  the  conceded  facts  of  the  case.  They 
are  in  effect  an  "agreed  case,"  and  the  lower 
court  will  always  on  an  agreed  case,  stating 
a  real  cause  of  action,  enter  judgment.  If  It 
errs,  the  upper  court  will  reverse  and  remand, 
not  for  the  purpose  of  forcing  the  parties  to 
agree  upon  a  different  case,  but  in  order  that 
the  lower  court  may  enter  a  proper  judgment 
in  accordance  with  the  opinion.  The  tipper 
court  may,  in  terms,  direct  the  lower  court 
to  enter  a  particular  judgment;  but  if  it  si  in- 
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ply  reverses  and  remands  the  case,  without 
directing  what  kind  of  judgment  should  be 
entered,  then  it  is  the  duty  of  the  lower  court 
to  look  into  the  record,  and  enter  such  judg- 
ment as  the  opinion  and  record  warrant.  No 
evidence  was  carried  up  on  the  former  appeal 
in  this  case,  and  this  court  is  bound  to  pre- 
sume that  the  special  findings  made  by  the 
court  were  warranted  by  the  evidence;  and 
the  only  question  before  the  court  on  the 
former  appeal  was  whether  the  facts  as  found 
warranted  an  injunction.  It  was  held  that 
they  did.  If  it  had  been  intended  that  a  new 
trial  should  be  granted,  it  would  have  been 
so  ordered.  Where  it  is  possible,  the  upper 
court  should  end  the  litigation;  and  where 
the  facts  are  before  it,  and  all  the  material 
issues  are  disposed  of,  and  it  Is  plain  that 
the  party  against  whom  the  reversal  is  pro- 
nounced cannot  prevail  In  the  suit  upon  re- 
trial, the  proper  judgment  should  be  directed 
on  the  findings.  "Where  all  the  material  is- 
sues are  disposed  of  by  the  findings,  it  seems 
unreasonable,  and  contrary  to  settled  rules 
of  practice,  to  presume,  in  the  absence  of  "any- 
thing In  the  record  to  such  effect,  either  that 
the  respondent  did  not  do  his  duty  in  pro- 
ducing all  of  his  evidence,  or  that  the  find- 
ings of  the  court  upon  such  evidence  were 
incorrect  The  natural  presumption,  in  the 
absence  of  anything  in  the  record  to  the  con- 
trary, is  that  the  respondent  had  a  full  and 
fair  trial;  that  he  was  afforded  every  op- 
portunity to  produce  all  of  his  evidence;  and 
that  he  did  not  keep  back  anything,  but  did 
what  the  settled  rules  required  of  him,  and 
produced  all  of  his  proof;  and  that  the  ac- 
tion of  the  court  thereon  was  regular  and 
correct  Now,  if  such  be  the  case  (the  policy 
of  the  law  being  adverse  to  the  prolonging 
of  the  litigation,  If  it  can  be  avoided),  it 
would  seem  to  be  an  unsound  rule  which 
compels  the  party  to  go  through  the  strife  of 
a  second  trial  upon  the  bare  possibility,  not 
founded  upon  anything  In  the  record,  that 
the  respondent  might  be  able  to  make  a  dif- 
ferent case  upon  retrial."  Hayne,  New  Trial, 
|  296. 

We  do  not  think  this  view  Is  opposed  by 
the  cases  cited  by  respondents.  It  cannot  be 
doubted  but  that  the  lower  court  has  no 
authority  to  enter  a  different  judgment  from 
that  directed  by  the  appellate  court  The 
principal  case  upon  which  respondent  relies 
is  Griffin  v.  Marquardt,  17  N.  Y.  28;  and 
counsel  furnishes  us  with  an  excerpt  from 
the  opinion  of  the  court,  which  is:  "Where, 
however,  the  judgment  at  special  term  Is  re- 
versed for  error  in  law,  a  new  trial  should 
be  awarded,  unless  it  is  entirely  plain  from 
the  pleadings  or  the  very  nature  of  the  con- 
troversy that  the  party  against  whom  the 
reversal  is  pronounced  cannot,  upon  any 
fresh  evidence,  prevail  In  the  suit  It  Is 
proper  to  say,  and  to  say  it  with  great  dis- 
tinctness, as  the  opinion  of  this  court  that 
extreme  caution  ought  to  be  exercised  in  re- 
fusing a  new  trial  where  judgments  are  re- 


versed. The  discretion  of  the  appellate  courts 
should  be  exercised  in  that  direction  only  In 
cases  where  it  Is  entirely  clear,  either  from 
the  pleadings  or  from  the  very  nature  of  the 
controversy,  that  a  party  against  whom  the 
reversal  is  pronounced  cannot  prevail  In  the 
suit"  With  this  view  we  concur.  The  rec- 
ord In  the  case  at  bar  discloses  that  the 
defendants  admitted  the  construction  of  the 
road  upon  the  streets  named,  the  making  of 
the  excavations  therein,  and  the  continuous 
use  of  said  railroad  for  the  operation  of  trains 
thereon,  and,  to  defeat  plaintiff's  action,  con- 
tended that  the  franchise  was  obtained 
from  Salt  Lake  City  to  construct  said  rail- 
road along  said  streets,  and  that  the  trains 
were  operated  thereon  for  a  number  of  years 
without  complaint  protest  or  objection  from 
plaintiff,  and  that  by  reason  of  delay  or 
laches  and  long  operation  of  the  premises, 
plaintiff  should  not  be  allowed  to  maintain 
her  action  for  injunction  against  the  defend- 
ants. The  question  of  damages  having  been 
eliminated  from  the  case  by  the  judgment  of 
the  court,  unappealed  from,  a  question  of  law 
only  was  presented  upon  the  appeal,  and  this 
question  was  determined  In  favor  of  the  ap- 
pelant In  the  language  of  the  case  last 
cited,  It  was  "entirely  plain  from  the  plead- 
ings and  the  very  nature  of  the  controversy 
that  the  party  against  whom  the  reversal 
was  pronounced  could  not  upon  any  fresh 
evidence,  prevail  In  the  suit"  The  case  of 
Guernsey  v.  Miller,  80  N.  Y.  183,  is  relied 
upon  by  respondents'  counsel  to  sustain  the 
position  that  the  action  of  the  supreme  court 
in  the  case  at  bar  was  tantamount  to  a  direc- 
tion for  a  new  trial.  In  that  case  the  court 
say:  "We  think,  however,  that  the  general 
term  erred  tn  directing  Judgment  in  favor 
of  Van  Kleeck.  It  cannot  be  said  that  upon 
a  new  trial  the  case  would  remain  unaltered. 
The  facts  are  not  undisputed,  and  as  It  does 
not  appear  that  the  respondent  Is  entitled  to 
Judgment  In  his  favor,  as  a  matter  of  law, 
the  Issues  made  by  the  respective  parties 
should  have  been  sent  back  to  the  trial  court 
for  its  determination."  We  think  that  from 
all  that  appeared  in  this  case  upon  its  presen- 
tation to  the  supreme  court,  the  appellant 
was  entitled  to  judgment  in  her  favor,  as  a 
matter  of  law.  The  case  of  National  Inv.  Co. 
v.  National  Savings,  etc.,  Ass'n  (Minn.)  53  N. 
W.  546,  is  instructive  on  this  question.  The 
action  was  tried,  without  a  jury,  by  the  court, 
who  filed  findings  of  fact  and  conclusions  of 
law,  and  ordered  judgment  for  the  plaintiff. 
Upon  appeal  to  the  supreme  court  by  the  de- 
fendant judgment  was  reversed,  the  words 
employed  by  the  court  being  "Judgment  re- 
versed." Upon  a  mandate  of  the  supreme 
court,  defendant  moved  for  judgment  with- 
out further  trial,  which  motion  was  granted. 
From  the  order  denying  a  new  trial,  plaintiff 
appealed,  and  the  case  was  affirmed.  The 
court  say:  "The  effect  of  a  simple  reversal 
of  judgment  depends  upon  the  grounds  upon 
which  the  reversal  is  based,  as  expressed  in 
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the  opinion  of  the  court.  In  the  absence  of 
any  formal  direction,  the  opinion  is  to  be  con- 
sulted for  the  purpose  of  determining  the 
effect  of  the  reversal."  An  examination  of 
the  opinion  of  the  court  in  the  present  case 
shows  that  the  judgment  was  reversed,  not 
because  of  any  error  in  law  occurring  at  the 
trial,  or  because  the  findings  of  fact  were  not 
justified  by  the  evidence,  but  solely  upon  the 
ground  that,  upon  the  findings  of  fact  as 
made,  the  defendant,  and  not  the  plaintiff,  was 
entitled  to  judgment  Upon  such  a  state  of 
facts  no  new  trial  was  necessary,  but,  as 
was  said  in  Jordan  v.  Humphrey  (Minn.)  21 
N.  W.  713,  merely  the  correction  or  modifica- 
tion of  the  judgment;  so  it  shall  answer  the 
formal  definition  of  "judgment,"  to  wit:  "The 
sentence  of  law  upon  the  record."  Where 
the  judgment  is  reversed  solely  upon  the 
ground  that  it  is  not  the  one  that  should 
have  been  rendered  upon  the  verdict  or  find- 
ings of  fact,  the  effect  of  simple  reversal  is 
to  send  the  case  back,  not  for  new  trial,  but 
merely  for  correction  of  judgment  In  the 
case  of  Treadway  v.  Johnson,  39  Mo.  App. 
176,  the  court  say:  "The  only  question  which 
seems  to  be  presented  on  this  appeal  is 
whether  the  court  erred  in  entertaining  the 
defendant's  motion  to  enter  judgment  with- 
out giving  the  plaintiff  an  opportunity  of  re- 
trying the  cause.  The  propositions  involved 
in  this  cause  were  not  propositions  of  fact, 
but  propositions  of  law.  The  contract  be- 
tween the  parties  was  entirely  In  writing, 
the  meaning  and  legal  effect  of  which  the 
court  construed  when  the  case  was  here  on 
the  first  appeal.  Under  these  circumstances, 
there  was  nothing  for  the  circuit  court  to  try 
after  the  cause  was  remanded^  and  the  only 
judgment  It  could  render,  in  conformity  with 
the  direction  of  our  opinion,  was  the  judg- 
ment it  actually  did  render."  And,  where 
an  action  was  brought  to  reform  a  deed, 
judgment  was  for  the  defendant  and  the 
plaintiff  appealed.  No  dispute  arose  as  to 
the  facts  found,  the  only  question  being 
whether,  on  these  facts,  plaintiff  was  en- 
titled to  judgment.  The  court  of  appeals 
held  that  he  was,  and  remanded  the  case, 
that  the  deed  might  be  reformed,  and  judg- 
ment entered  for  damages.  Under  these  cir- 
cumstances, it  was  held  that  the  lower  court 
had  no  right  to  retry  the  facts.  Butler  v. 
Barnes  (Conn.)  24  Atl.  328.  In  the  case  of 
Gaines  v.  Rugg,  148  U.  S.  228, 13  Sup.  Ct.  611, 
it  appears  that  the  decree  was  entered  by  the 
circuit  court,  awarding  possession  of  certain 
lands  to  the  plaintiff,  and  that  he  have  an 
accounting.  On  appeal  to  the  supreme  court 
it  held  that  there  was  no  error  in  the  pro- 
ceedings below  in  respect  to  the  title  and  pos- 
session of  the  lands,  but  reversed  the  decree 
for  error  in  certain  items  of  accounting.  The 
order  of  the  court  in  reversing  the  case  was 
that  the  case  be  "remanded  for  further  pro- 
ceedings to  be  had  therein  in  conformity 
with  the  opinion  and  decree  of  this  court,  as 
according  to  right  and  the  laws  of  the  United 


States  ought  to  be  had."  The  lower  court 
attempted  to  reopen  the  case,  and  mandamus 
proceedings  were  instituted,  although  the 
court  stated  that  an  appeal  would  lie.  The 
court  say:  "Because  this  court  was  dissatis- 
fied with  the  decree  in  respect  to  the  account- 
ing, and  only  for  that  reason,  It  reversed  the 
decree;  but  it  remanded  the  cause  to  the 
district  court,  with  a  direction,  as  the  opin- 
ion and  mandate  explicitly  state,  for  further 
proceedings  to  be  had  therein  In  conformity 
with  the  opinion  of  this  court.  It  did  not  dis- 
turb the  findings  and  decrees  of  the  circuit 
court  in  regard  to  the  title  and  possession, 
but  only  its  disposition  of  the  matter  of  ac- 
counting. The  mandate  and  opinion,  taken 
together,  although  they  use  the  word  're- 
versed,' amount  to  a  reversal  only  In  respect 
to  the  accounting,  and  to  a  modification  of 
the  decree  in  respect  to  the  accounting,  and 
to  an  affirmance  of  It  In  all  other  respects. 
It  Is  contended  for  the  respondent  that  the 
decree  of  this  court  was  one  absolutely  re- 
versing the  decree  of  the  circuit  court;  that 
the  circuit  court  had  a  right,  therefore,  to 
proceed  in  the  case  of  the  language  of  the 
mandate,  not  merely  'In  conformity  with  the 
opinion  and  decree  of  this  court,'  but  also 
'according  to  right  and  justice';  and  that, 
therefore,  it  had  authority  to  permit  defend- 
ant to  take  further  testimony  In  the  support 
of  his  exceptions,*— In  other  words,  that  the 
whole  controversy  would"  be  reopened  as  If 
it  had  never  been  passed  upon  by  this  court 
as  to  the  title  "and  possession  of  the  land. 
This  cannot  be  allowed,  and  Is  not  in  accord- 
ance with  the  opinion  and  mandate  of  this 
court." 

From  the  authorities  cited,  and  in  reason, 
we  are  of  the  opinion  that  the  lower  court 
should  have  entered  a  decree  as  prayed  for 
by  the  appellant,  upon  receiving  the  remit- 
titur from  this  court;  and  that  it  was  error 
in  overruling  plaintiff's  motion  for  an  order 
entering  a  final  judgment  and  injunction 
nisi.  Accordingly,  the  judgment  of  the  lower 
court  is  reversed,  and  the  cause  remanded, 
with  directions  that  the  lower  court,  upon 
the  execution  of  a  deed  by  the  appellant  as 
set  forth  In  the  judgment  of  the  trial  court, 
enter  a  final  judgment  and  grant  an  injunc- 
tion, as  prayed  for  In  plaintiff's  complaint, 
unless  the  defendant  pays,  within  such  time 
as  the  court  may  determine,  the  judgment 
for  damages  heretofore  entered  in  said  court. 

SMITH,  J.,  concurs. 

(15  Mont  474) 

In  re  HIGGINS'  ESTATE. 

(Supreme  Court  of  Montana.   March  4,  1895.) 

Settlement  op  Decedent's  Estate  —  Notice  to 
Creditors— Accounting  by  Executors— Qual- 
ification as  Testamentary  Trustees. 

1.  Under  the  probate  practice  act  (section 
147).  requiring  executors  of  estates  exceeding 
$10,000  in  value  to  publish  notice  to  creditors 
to  present  claims  within  10  months  from  the 
date  of  the  first  publication,  no  final  decree  that 
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there  are  no  debts  can  be  entered  until  the  time 
limited  in  the  notice  has  expired. 

2.  Where  the  exeeutors  gave  no  notice  to 
creditors  to  present  claims  against  the  estate, 
ex  parte  affidavits  of  persons  interested  in  the 
estate  are  insufficient  to  prove  that  there  are 
no  outstanding  debts. 

3.  Where  executors  present  the  will  for 
probate  to  the  district  court  sitting  in  probate, 
and  qualify  for  the  performance  of  their  du- 
ties thereunder,  the  court  has  jurisdiction  to 
order  them  to  account,  and  file  an  inventory  of 
the  estate. 

4.  Under  the  probate  practice  act.  authoriz- 
ing executors  to  collect  the  rents  of  the  real  es- 
tate, to  bring  suit  to  quiet  title  or  to  recover 
possession,  and  making  them  liable  for  wasting 
the  estate,  they  have  the  right  to  the  possession 
of  the  real  estate  after  duly  qualifying. 

5.  The  liability  of  an  executor  for  the  prop- 
er performance  of  his  duties  is  terminated  only 
after  he  has  complied  with  the  statutes,  and 
the  court  has  approved  his  settlement,  and  or- 
dered a  distribution. 

6.  Where  executors  are  also  made  trustees 
under  the  will,  the  two  capacities  are  distinct 
and  separate,  and  the  executors,  having  duly 
qualified  as  such,  cannot  assume  the  rights  and 
duties  of  trustees  until  the  court  has  approved 
their  accounts  as  executors,  and  ordered  a  dis- 
tribution. 

7.  The  court,  on  approving  the  account  of 
an  executor,  who  is  also  a  trustee  under  the 
will,  and  ordering  a  distribution  of  the  estate, 
may  direct  him  to  credit  his  account  as  executor 
with  so  much  of  the  estate  as  may  be  ordered 
transmitted  to  his  account  as  trustee. 

Appeal  from  district  court,  Missoula  coun- 
ty; F.  H.  Woody  and  Theo  Brantly,  Judges. 

This  is  an  appeal  from  an  order  of  the 
district  court  refusing  to  quash  a  former  or- 
der, in  compliance  with  the  statute,  directing 
Julia  P.  Higgins  and  others,  qualified  as  ex- 
ecutors and  trustees,  to  file  in  said  court  a 
complete  inventory  and  appraisement  of  the 
estate  of  their  testator.  Affirmed. 

Appeal  by  Julia  P.  Higgins,  Francis  G.  Hig- 
gins, and  George  C.  Higgins,  executors  and 
trustees  of  the  last  will  and  testament  of 
Christopher  P.  Higgins,  deceased,  from  an 
order  made  by  the  district  court  overruling 
the  motion  of  said  executors  and  trustees  to 
set  aside  an  order  made  requiring  said  ex- 
ecutors and  trustees  to  file  in  said  court  a 
complete  Inventory  and  appraisement  of  the 
estate  of  the  said  Christopher  P.  Higgins, 
deceased,  situated  In  the  state  of  Montana, 
which  has  come  into  their  hands  as  such  ex- 
ecutors. The  order  referred  to  recites  that 
Francis  G.,  George  C,  and  Julia  P.  Hig- 
gins were  on  November  20,  1889,  duly  ap- 
pointed executors  of  the  last  will  and  testa- 
ment of  Christopher  P.  Higgins,  deceased, 
and  all  duly  qualified  as  such  executors  on 
the  20th  of  November,  1889;  that  more  than 
thioe  years  have  elapsed  since  their  qualifi- 
cation as  such  executors;  and  that  no  Inven- 
tory and  appraisement  have  been  filed.  The 
court  therefore  ordered  that  they  prepare 
and  file  in  said  court,  on  or  before  July  8, 
181)3,  a  full  Inventory  and  appraisement  of 
the  estate  of  the  deceased,  and  which  had 
come  into  their  hands  as  such  executors,  as 
required  by  law.  The  motion  to  set  aside 
the  order  of  the  court  was  based  upon  the 


grounds  that  the  court  had  no  jurisdiction  In 
the  matter  of  said  estate,  coming  under  the 
probate  laws  of  the  state  of  Montana,  to  make 
any  other  order  with  reference  to  said  es- 
tate, but  that  the  jurisdiction  to  make  any 
orders  is  vested  by  law  In  a  court  of  equity; 
that  a  court  of  equity  alone  had  jurisdiction 
with  reference  to  said  estate  since  the  or- 
der probating  the  will;  that  the  district 
court,  as  a  court  of  probate,  has  no  jurisdic- 
tion to  make  any  order  relating  to  said  es- 
tate, or  to  direct  the  said  Julia,  Francis,  and 
George  Higgins  to  do  any  act  in  said  estate. 
The  motion  was  based  upon  the  will,  and 
affidavits  of  Francis  G.,  George  C,  and  Julia 
P.  Higgins. 

The  will  and  testament  is  as  follows: 
"First  I  give,  devise,  and  bequeath  to  my 
executors,  hereinafter  named,  all  and  singular 
my  property,  real  and  personal,  wheresoever 
situated,  and  all  moneys  belonging  to  me, 
of  which  I  may  die  possessed,  In  trust,  nev- 
ertheless, and  to  and  for  the  following  uses 
and  purposes,  namely:  Second.  I  direct  that 
my  said  executors  shall  continue  to  carry  on 
the  banking  business  in  which  I  am  now  en- 
gaged under  the  name  of  C.  P.  Higgins 
Western  Bank,  and  to  that  end  that  they  shall, 
so  soon  after  my  death  as  shall  be  expedient, 
proceed  to  Incorporate  said  bank,  with  a  cap- 
ital stock  of  one  hundred  thousand  dollars, 
under  the  laws  of  the  United  States  or  the 
laws  of  Montana;  and,  when  so  incorporat- 
ed, my  said  executors  shall  transfer  to  said 
bank  all  of  the  moneys,  property,  and  assets 
now  used  in  the  business  of  said  bank,  and 
so  much  of  any  other  funds  that  may  come 
into  the  hands  of  my  executors  as  shall  be 
necessary  to  make  up  the  amount  of  the 
capital  stock  of  said  bank;  and  that,  upon 
the  incorporation  of  said  bank,  the  capital 
stock  of  the  same  shall  be  equally  divided 
among  my  heirs,  hereinafter  named.  Third. 
I  further  direct  my  said  executors,  herein- 
after named,  to  proceed  to.  construct  the  block 
of  buildings  now  in  the  course  of  construc- 
tion by  me,  according  to  the  original  plan, 
designs,  and  contracts,  under  which  the  same 
is  now  being  constructed.  Fourth.  In  order 
to  carry  out  the  purposes  and  directions  above 
mentioned,  I  hereby  authorize,  empower,  and 
direct  my  said  executors  to  sell,  convey,  and 
dispose  of  any  of  my  estate,  whether  real 
or  personal,  which  may  come  into  their  hands. 
Fifth.  I  further  authorize,  empower,  request,' 
and  direct  my  said  executors  to  sell  and  con- 
vey any  of  the  estate  and  property  belonging 
to  me  which  may  come  into  their  hands, 
wheresoever  situate,  In  such  manner  as  may 
In  their  judgment  may  be  most  for  the  in- 
terest of  my  estate,  and  to  convert  the  same 
into  cash;  and  I  direct  my  said  executors 
to  invest  such  proceeds  of  sale,  with  all  other 
moneys  which  may  come  into  their  hands, 
unless  herein  otherwise  provided,  and  keep 
the  same  invested  in  safe  manner,  as  in  their 
judgment  may  seem  best  for  the  joint  and 
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equal  benefit  of  all  my  heirs  hereinafter  nam- 
ed; and,  In  order  to  carry  out  the  provisions 
of  this  instrument,  I  hereby  authorize  and 
empower  my  executors,  hereinafter  named, 
to  sign,  seal,  execute,  acknowledge,  and  de- 
liver, in  due  form  of  law,  all  and  every  such 
deed  or  deeds,  conveyances  and  assurances 
in  law,  whatsoever,  as  shall  be  necessary 
for  granting,  conveying,  and  assuring  the 
same,  or  any  part  or  parcel  of  land  or  real 
estate  sold  and  conveyed  by  the  authority 
herein  granted.  Sixth.  I  further  request  and 
direct  my  said  executors,  out  of  such  moneys 
belonging  to  me  as  may  come  into  their  hands, 
to  provide  for  the  support  and  maintenance 
of  my  family,  and  the  proper  education  of 
my  minor  children,  to  wit,  Maurice  G.  Hig- 
gins, Arthur  E.  Hlggins,  Helen  U.  Hlggins, 
Hilda  H.  Hlggins,  Ronald  Hlggins,  and  Ger- 
ald Higglns.  Seventh.  It  is  my  wish  and  re- 
quest that  all  the  members  of  my  family, 
while  they  remain  unmarried,  shall  continue 
to  live  together  at  my  present  homestead, 
and,  so  far  as  possible,  be  united  in  busi- 
ness, and  endeavor  to  carry  out  my  wishes 
and  plans  relative  to  business,  as  I  have  here- 
tofore explaineu  to  them.  Eighth.  After  de- 
ducting all  necessary  expenses  of  the  settle- 
ment of  my  estate,  and  the  support  and  main- 
tenance of  my  family,  and  the  education  of 
my  minor  children,  I  hereby  devise  and  be- 
queath all  the  residue  and  remainder  of  my 
estate,  of  every  kind  and  nature,  and  where- 
soever situated,  unto  my  wife,  Julia  P.  Hlg- 
gins, and  my  children,  Francis  G.  Higglns, 
John  R.  Hlggins,  George  C.  Hlggins,  Mau- 
rice G.  Hlggins,  Arthur  E.  Hlggins.  Helen  U. 
Higgins,  Hilda  H.  Higglns,  Ronald  Higgins, 
and  Gerald  Higgins,  equally,  share  and  share 
alike,  and  it  is  my  will  and  meaning  that 
the  provision  herein  made  for  my  said  wife, 
in  manner  and  form  as  aforesaid,  shall  be, 
and  shall  be  deemed,  adjudged,  and  taken 
to  be,  In  lieu  and  bar  of  her  dower,  or  other 
portion  of  and  in  all  my  estate.  Ninth.  I 
hereby  nominate  and  appoint  my  wife,  Julia 
P.  Higgins,  and  my  sons  Francis  G.  Hlg- 
gins, John  R.  Hlggins,  and  George  C.  Hig- 
gins to  be  executors  of  this,  my  last  will 
and  testament  (without  bond);  and,  In  case 
of  the  death  or  refusal  to  act  of  any  of  them, 
the  survivors  or  others  of  them  are  hereby 
empowered  to  act  and  carry  out  the  provi- 
sions of  this  instrument." 

Francis  G.  and  George  C.  Hlggins,  each  for 
himself,  filed  an  affidavit  to  the  effect  that 
they  were  conversant  with  the  condition  of 
the  estate  of  the  decedent,  and  that  at  the 
time  of  his  death  he  owed  nothing;  that 
the  expenses  of  his  last  sickness  and  his 
funeral  were  paid;  that  the  will  was  duly 
approved,  admitted,  and  probated  on  No- 
vember 16,  1889;  and  that  no  debts  or  claims 
of  any  kind  have  been  presented  to  the  ex- 
ecutors and  trustees.  Julia  P.  Higglns,  one 
one  of  the  surviving  executors  and  trustees, 
also  swears  that  no  claims  have  been  pre- 


sented, and  that  the  funeral  expenses  and 
the  expenses  of  the  last  illness  of  decedent 
were  paid. 

McConnell,  Clayberg  &  Gunn  and  Webster 
&  Wood,  for  appellant.  H.  J.  Haskell  and 
Ella.  L.  Knowles,  for  respondent. 

HUNT,  J.  (after  stating  the  facts).  Whether 
or  not  the  district  court  exceeded  Its  Juris- 
diction in  making  an  order  requiring  the 
executors  of  the  will  of  decedent  to  file  an 
Inventory  and  accounting  Is  the  ultimate 
question  to  be  decided  by  the  court.  But,  In 
reaching  a  conclusion  upon  this  very  im- 
portant case,  it  becomes  proper  to  discuss  sev- 
eral Incidental  questions  Involved:  (1)  The 
attitude  of  appellants  towards  the  court,  un- 
der the  will  of  decedent.  (2)  If  they  are  exec- 
utors, what  may  the  court  say  must  be  done 
by  them  under  the  law?  (3)  To  what  extent 
shall  their  executorial  duties  go  before  they 
may  be  discharged,  if  a  discharge  be  neces- 
sary at  all?  (4)  If  trust  duties  are  imposed 
by  the  terms  of  the  will,  at  what  period  of 
time  may  there  be  a  discharge  of  appellants 
as  executors,  and  a  distribution  to  them  as 
trustees?  We  do  not  find  It  necessary  to 
enter  Into  any  discussion  of  the  question  of 
what  the  rights  of  the  appellants  may  have 
been  had  they  never  qualified  as  executors, 
or  to  examine  at  any  length  exactly  what 
powers  were  conferred  upon  them  independ- 
ently of  their  executorial  duties  and  the 
trusts  Imposed  In  the  performance  of  such 
duties.  The  appellants  stand  before  the  court 
as  having  been  named  by  the  decedent  as 
the  executors  of  his  will  and  testament,  and 
as  having  voluntarily  rendered  themselves 
subject  to  the  Jurisdiction  of  the  district  court 
by  duly  petit  lonlng  for  the  probate  of  the 
will,  and  by  duly  receiving  appointments  as 
executors,  according  to  law. 

The  will  conferred  authority  upon  the  ap- 
pellants to  perform  duties  within  the  general 
powers  of  executors  as  such.  It  Is  not  claim- 
ed, and  could  not  be,  we  take  It,  that  these 
executorial  powers  were  Illegally  assumed, 
but  merely  that,  although  they  were  assumed 
by  the  appellants,  still,  under  the  provisions 
of  the  will,  the  title  in  fee  to  all  of  the 
estate  of  the  decedent  passed  to  and  vested  in 
the  persons  named  executors*  as  trustees, 
immediately  upon  the  death  of  the  decedent 
It  is  therefore  contended  that  no  Inventory 
need  be  filed;  that  no  notice  to  creditors 
need  be  given,  and  that,  without  proceeding 
any  further  than  to  probate  the  will,  admin- 
istration is  unnecessary,  and  not  demanded 
by  the  laws  of  the  state;  that  no  accounting 
Is  required  by  the  executors  as  such;  and 
that  without  any  formal  order  of  court,  and 
by  operation  of  the  effect  of  the  will  Itself, 
the  property  passed  to  the  trustees.  There 
are,  undoubtedly,  conferred  upon  the  persons 
named  as  executors  of  the  will,  duties  and 
powers  properly  within  the  offices  of  trus- 
tees;  for  instance,  the  direction  to  invest 
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moneys,  and  keep  the  same  Investf  1  for  the 
Joint  benefit' of  the  heirs  named  in  the  will, 
and,  perhaps,  the  direction  to  provide  for  the 
support  of  the  family.  The  intention  of  the 
testator  seems  to  have  been  to  repose  a  per- 
sonal trust  in  the  persons  named  as  execut- 
ors; but,  however  that  may  be,  It  cannot  re- 
lieve the  executors,  now  qualified,  from  pro- 
ceeding as  such,  and  executing  the  provisions 
of  the  will,  subject  to  the  law  and  the  ap- 
proval of  the  court.  Charges  upon  the  estate, 
collecting  the  assets,  and  keeping  them,  ad- 
ministration charges,  debts,  and  other  ex- 
penses, may  arise.  Under  such  conditions, 
even  a  trust  estate  may  not  always  pass  un- 
der a  general  devise.  Buffum  v.  Town  Coun- 
cil, 16  R.  I.  643,  19  Atl.  112. 

When  the  executors  of  the  will  qualified, 
they  therefore  took  upon  themselves  certain 
executorial  duties.  By  section  118  of  the 
probate  practice  act,  they  are  required  to 
make  and  return  to  the  court  a  true  inven- 
tory and  appraisement  of  all  of  the  estate  of 
the  decedent,  including  the  homestead,  If 
any,  which  has  come  into  their  possession  or 
knowledge.  Tnis  inventory  must  contain  all 
of  the  estate  of  decedent,  real  and  personal; 
a  statement  of  all  debts,  partnerships,  and 
other  interests,  bonds,  mortgages,  notes,  and 
other  securities  for  the  payment  of  money 
belonging  to  decedent;  and  an  account  of 
all  moneys  belonging  to  decedent  which  have 
come  Into  the  hands  of  the  executors,  and,  If 
none,  the  fact  must  be  so  stated  In  the  Inven- 
tory. It  Is  to  be  observed,  too,  that  so 
sweeping  is  the  provision  requiring  an  inven- 
tory under  our  statutes,  although  an  appraise- 
ment of  money  is  not  required,  yet  "an  In- 
ventory must  be  made"  and  returned,  as  In 
other  cases.  The  executors  must  swear  to  the 
inventory,  and,  if  property  not  Included  In 
the  first  Inventory  comes  into  the  possession 
or  knowledge  of  the  executors,  they  must 
make  another  Inventory  after  the  discovery. 
The  object  of  the  Inventory  Is  to  show 
creditors  and  other  persons  interested  of 
what  the  estate  may  consist  The  executors 
being  chargeable  by  section  248  in  their  own 
account  with  the  whole  of  the  estate  which 
may  come  into  their  possession,  at  the  value  of 
the  appraisement  contained  in  the  inventory 
(except  as  especially  provided),  their  responsi- 
bility may  be  governed  and  limited  by  the 
valuation  with  which,  under  this  statute,  they 
are  obliged  to  charge  themselves.  The  heirs 
properly  look  to  the  inventory  as  essential,  in 
case  they  Institute  action  against  the  exec- 
utors because  of  any  maladministration  on 
their  part  or  any  misappropriation  of  the  es- 
tate. The  authorities  regard  the  inventory 
of  a  decedent's  estate  as  of  the  highest  im- 
portance. It  has  been  held  in  New  York  by 
the  surrogate's  court  that  a  will  containing 
a  clause  dispensing  with  an  inventory  is 
Invalid  so  far  as  such  a  clause  might  operate 
to  relieve  the  executor  of  complying  with  the 
law  requiring  him  to  file  an  inventory.  The 
question  arose  in  an  estate  involving  a  very 


large  fortune;  but  the  surrogate  decided  that 
it  was  against  public  policy  "to  permit  such 
interference  with  the  forms  of  procedure  es- 
tablished by  law,  or  to  remove  the  barriers 
designed  to  protect  estates  from  misappro- 
priation. The  safety,  preservation,  and  hon- 
est distribution  of  the  decedent's  estate  re- 
quire that  provisions  like  the  one  in  question 
should  be  declared  invalid. and  of  no  effect" 
In  re  Potter's  Will,  3  Dem.  Sur.  108.  "It  is 
the  basis  upon  which  the  representative 
makes  his  accounts.  It  shows  the  amount 
for  which  he  is  chargeable,  and  limits  pre- 
sumptively his  responsibility,  except  for  In- 
crements, Income,  and  such  assets  not  therein 
appraised,  through  Ignorance,  Inadvertence,  or 
other  cause,  as  may  come  afterwards  to 
his  hands.  On  the  other  hand,  the  heirs  and 
other  parties  Interested  have,  In  the  recorded 
Inventory,  the  best  evidence  possible,  under 
the  circumstances,  of  the  assets,  their  condi- 
tion and  value,  as  they  came  to  the  represent- 
ative's possession  and  knowledge  at  the  out- 
set of  his  administration,  and  supplies  them 
with  essential  evidence  in  case  it  becomes 
necessary  to  institute  proceedings  against 
him  or  oppose  the  allowance  of  his  accounts, 
because  of  negligence  or  misconduct  while 
Invested  with  his  responsible  office."  Schou- 
ler,  Ex'rs,  §  237. 

By  our  laws  too  the  possession  of  realty 
passes  to  the  executor,  who  Is  authorized  to 
collect  rents,  "until  the  estate  Is  settled,  or 
until  delivered  over  to  the  heirs  or  devisees." 
The  right  to  maintain  an  action  for  the  pos- 
session of  real  estate  Is  conferred  upon  the 
executor,  who  may  act  in  such  suit  with 
or  without  the  heirs  or  devisees.  The  su- 
preme court,  in  Black  v.  Story,  7  Mont. 
238,  14  Pac.  703,  decided  that,  under  the 
statutes  quoted  above  and  others  of  the 
probate  practice  act,  ejectment  would  He 
against  mere  trespassers  for  the  possession 
of  realty  of  a  decedent,  when  brought  by 
his  administrator.  By  section  83  of  the  pro- 
bate practice  act,  when  it  is  expressly  pro- 
vided In  the  will  that  no  bond  shall  be 
required,  sales  of  real  estate  may  be  made 
and  confirmed  without  any  bond,  unless 
the  court,  for  good  cause,  require  one  to 
be  executed.  The  right  of  the  court,  how- 
ever, to  demand  this  bond,  is  unquestion- 
able, and  conforms  with  the  policy  of  the 
probate  laws  of  the  state,  which  enable  the 
court  to  exercise  a  supervision  over  the 
affairs  of  the  estate,  lest  because  "of  some 
change  In  the  situation  or  circumstances  of 
the  executor,  or  for  other  sufficient  cause," 
the  rights  of  those  interested  may  be  endan- 
gered. Section  88  gives  the  court,  upon  a 
showing  made  on  oath  that  the  executor  is 
wasting  the  property  of  the  estate,  the  au- 
thority to  suspend  an  executor's  powers  un- 
til the  application  to  require  him  to  give 
bond  Is  determined.  This  power  of  the  court 
may  be  exercised  where,  by  the  terms  of  the 
will,  no  bond  was  originally  required,  and  is 
to  be  invoked  by  the  probate  Judge  himself. 
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without  any  application,  when  It  comes  to  bis 
knowledge  that  the  bond,  If  one  Is  given, 
is  insufficient  His  letters  may  be  revoked 
If  he  fails  to  give  new  sureties,  and  all  his 
powers  taken  away  from  him. 

In  passing  upon  the  right  of  possession  of 
realty  conferred  upon  an  executor,  Field,  C. 
J.,  in  Meeks  v.  Hahu  (1862)  20  Cal.  021,  held 
that  under  the  Code  of  Civil  Procedure  of 
California,  which  contained  at  that  time  a 
provision  similar  to  section  127  of  the  Mon- 
tana probate  practice  act,  although  the  es- 
tate of  an  Intestate  descended  to  the  heirs 
subject  to  the  payment  of  his  debts,  "yet 
this  provision  must  be  read  in  connection 
with  the  clauses  of  the  other  statutes  to 
which  we  have  referred  which  place  the 
right  of  present  possession  in  the  adminis- 
trator"; and  that  such  right  of  possession 
remained  in  the  executor  until  the  estate 
was  settled,,  or  delivered  over  to  the  heirs, 
by  order  of  the  probate  court.  And  the  court 
conclude  that  under  the  statutes  of  Cali- 
fornia, which  are  substantially  like  oursk 
"the  right  to  the  possession  of  the  real  prop- 
erty of  an  intestate  remains  exclusively  with 
the  administrator  until  the  estate  is  settled, 
or  distribution  is  directed  by  order  of  the 
probate  court"  The  supreme  court  of  Ne- 
vada, in  Gossage  v.  Mining  Co.  (1879)  14 
Nev.  153,  in  discussing  the  possession  of  real- 
ty by  an  administrator  as  given  by  a  statute, 
similar  to  that  of  this  state,  held  that  such 
possession  "is  for  the  benefit  of  the  creditors 
and  the  heirs,"  and  for  the  purposes  of  ad- 
ministration. The  court,  quoting  from  the 
case  of  Bufford  v.  Holliman,  10  Tex.  575,  say: 
"By  law  the  whole  of  an  estate  vests  in  the 
heirs,  testate  or  ab  intesto,  at  the  death  of 
a  person  deceased.  It  passes  from  them 
sub  mod  ^  for  the  purposes  of  administra- 
tion, and  the  administration  is  required  to 
be  speedy,  so  that  the  remainder,  if  any, 
may  be  returned  to  its  real  owners,  the 
heirs."  The  plaintiffs  in  that  case  brought 
ejectment,  alleging  that  the  first  adminis- 
trator had  rendered  his  final  account;  that 
all  the  debts  had  been  paid;  that  the  sec- 
ond administrator  had  left  the  state  of  Ne- 
vada; and  that  the  administrator  appointed 
in  his  place  had  declined  to  commence  any 
suit  to  protect. the  rights  of  the  plaintiffs, 
and  waived  all  rights  which  he  might  have 
as  such  administrator.  Under  such  peculiar 
facts,  the  court  held  that  the  heirs  might 
maintain  the  suit  in  their  own  name;  and 
although  the  right  of  possession  of  the  real- 
ty is  conceded,  in  the  opinion,  to  have  been 
exclusively  in  the  administrator  until  settle- 
ment of  the  estate,  yet,  as  the  heirs  alone 
would  be  benefited  or  injured  by  the  result 
of  the  suit,  the  facts  warranted  their  being 
hold  to  be  the  real  parties  in  interest.  We 
are  cited  by  appellants  to  Flood  v.  Pilgrim, 
32  Wis.  .TTG,  but  in  that  case  the  real  estate 
devised  had  passed  into  the  possession  of  the 
devisees  thereof  and  those  claiming  under 
them.    The  executor  of  the  will  did  not 


qualify.  There  was  no  estate  whatever  at 
the  time  that  the  plaintiff  was  appointed  ad- 
ministrator of  the  estate  of  the  decedent 
nine  years  after  his  death.  There  were  no 
debts.  The  court  held  that  the  administra- 
tor had  no  right  to  sue  to  establish  the  title 
of  the  devisees  as  against  the  defendant,  and 
that  the  statutes  which  conferred  the  right 
of  possession  of  the  realty  upon  the  admin- 
istrator only  applied  where  there  was  an  es- 
tate. The  case  does  not  apply  to  the  case  at 
bar.  where  there  is  an  estate,  and  where  oxr 
ecutors  have  qualified,  and  where  the  devi- 
sees do  not  appear  to  have  parted  with  their 
title.  It  Is  fair  to  say,  too,  that  the  opinion 
cites  no  authorities,  and,  apart  from  its  ap- 
plicability to  the  particular  facts,  is  enti- 
tled to  but  little  weight 

Again,  the  executors  are  required  to  pub- 
lish a  notice  to  creditors.  This  requirement 
the  books  say,  Is  ingrafted  upon  our  probate 
practice  act  In  pursuance  of  the  practice  of 
English  chancery  courts,  where  notices  were 
Issued  requiring  creditors  to  file  their  claims 
with  the  executor  within  a  certain  time. 
Under  section  147  of  the  statutes,  the  notice 
in  tills  case,  assuming  the  estate  exceeds  In 
value  $10,000,  would  be  10  months  from  the 
date  of  the  first  publication.  By  section  153, 
when  a  claim  is  presented  to  an  executor  he 
must  Indorse  thereon  his  allowance  or  re- 
jection, and  thereafter  he  must  present  the 
claim  to  the  probate  judge,  who  must  al- 
low or  reject  the  same.  And  the  only  way 
by  which  creditors  may  secure  recognition 
of  their  just  claims,  except  where  they  are 
without  the  state,  is  by  proceeding  In  the 
manner  just  outlined.  The  creditor  cannot 
maintain  his  suit  under  section  157,  against 
an  estate,  unless  he  has  presented  the  claim 
to  the  executor.  And  by  section  150,  if  the 
claim  be  one  arising  upon  a  contract,  unless 
presented  within  the  time  limited  In  notice, 
it  is  barred  forever,  except  under  particular 
conditions.  We  are  at  a  loss  to  see  how  the 
ex  parte  affidavits  of  Mrs.  Higgius,  and 
others  interested  in  this  particular  estate, 
to  the  effect  that  there  are  no  debts,  can  be 
sufficient  proof  to  enable  a  court  In  a  Judi- 
cial decree  to  find  the  fact  to  be  as  stated  by 
the  affiants.  Creditors  have  never  had  the 
requisite  notice.  They  have  not  been  obliged 
to  present  their  claims,  and,  as  the  law  gives 
them  10  months  after  the  first  publication  to 
file  them,  we  think  that  until  that  time  has 
elapsed,  there  cannot  be  enough  proof  upon 
which  to  base  a  final  decree  that  there  afe 
no  debts.  This  notice  to  the  creditors,  's 
regarded  as  a  reasonably  certain  way  of 
reaching  creditors,  and  enables  the  court 
to  exercise  Jurisdiction  over  the  estate  in 
protecting  the  interests  of  those  concerned. 
How  is  it  known  that  there  are  no  debts? 
And  upon  what  is  the  court  to  now  base  an 
order  to  that  effect?  Creditors  have  a  right 
to  rely  upon  a  compliance  with  the  statutes 
by  executors,  and  may  rest  secure  In  that 
reliance,  under  the  belief  that,  the  property 
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being  In  the  possession  of  the  executor,  the 
estate  Is  held  for  the  payment  of  debts  of 
the  testator,  as  well  as  legacies  and  devises. 

Passing  on  to  Investigate  the  method  by 
which  the  duties  of  appellants  as  executors, 
may  cease,  and  their  duties  as  trustees  may 
begin,  we  will  examine  the  decisions  bear- 
ing upon  this  subject 

In  Hall  v.  Cushing  (1830)  9  Pick.  395,  in 
discussing  the  liability  upon  a  probate  bond, 
the  supreme  court  of  Massachusetts  uses 
this  language:  "The  defendants'  counsel 
contend  'that  the  office  of  executor  (so  far 
as  the  law  furnishes  other  security  than  the 
personal  responsibility  of  the  executor  for 
the  faithful  performance  of  its  duties)  con- 
sists in  the  care  of  the  funeral,  in  the  pro- 
bate of  the  will,  In  the  payment  of  debts, 
and  the  payment  of  or  assent  to  legacies, 
and  ceases  when  the  residue  is  paid  over  to 
the  legatees,  or  a  transmutation  of  prop- 
erty is  effected  by  the  act  of  the  executor 
or  by  the  operation  of  law.'  We  think,  how- 
ever, very  clearly,  that  the  duties  of  an  ex- 
ecutor are  not  confined  within  such  narrow 
limits.  There  are  other  important  duties 
which  devolve  upon  him,  the  performance 
of  which  is  intended  to  be  secured  by  his 
otiieial  bond.  He  is  required  to  keep  the 
property  of  the  testator,  while  remaining  in 
bis  hands  as  assets,  without  suffering  it  to 
be  wasted,  and  to  account  for  It  under  oath, 
when  cited  by  the  probate  court  for  that  pur- 
pose; and,  If  he  fails  in  either  of  these  par- 
ticulars, it  will  amount  to  unfaithful  ad- 
ministration and  a  forfeiture  of  his  bond. 
Or  if  he  neglects  to  object  to  claims  against 
the  estate,  which  cannot  be  recovered  by 
law,  as  in  the  case  of  Parsons  v.  Mills,  1 
Mass.  431,  2  Mass.  80,  or  if  judgment  be 
recovered  against  him  on  a  suggestion  of 
waste,  the  judgment  creditor  will  be  entitled 
to  a  remedy  against  him  on  his  probate 
bond.  Fay  v.  Bradley,  1  Pick.  194.  *  *  * 
And,  again,  before  there  could  be  any  trans- 
mutation of  property,  as  contended  for  by  de- 
fendants' counsel,  the  executor  must  have 
settled  his  final  account  of  administration 
in  the  court  of  probate,  in  which  the  balance 
due  from  him  as  executor  should  be  allowed 
to  his  credit,  as  being  retained  by  him  in 
his  capacity  as  trustee  for  the  minor  chil- 
dren." 

In  Newcomb  v.  'Williams  (decided  in  1845, 
by  Shaw,  C.  J.)  50  Mass.  525,  in  an  action  of 
debt  on  a  probate  bond,  where  a  will  ap- 
pointed R.,  one  of  the  executors,  "a  trustee 
of  all  his  property,  excepl  no  much  as  the 
executor  will  require  to  pay  debts  and  ex- 
penses, to  take  full  possession,  and  keep  it 
at  interest  to  apply  the  income  of  a  part  to 
the  support  of  his  mother,  and,  subject  to 
that  appropriation,  to  pay  over  the  residue 
to  his  nephews."  that  truly  learned  judge 
goes  on  to  say:  "Now,  it  is  argued  that  as 
the  testator  had  the  jus  disponendi,  and  did 
direct  the  property,  immediately  after  his" 
decease,  to  go  Into  the  exclusive  possession 
of  the  trustee,  it  was  rightly  disposed  of  ac- 


cording to  the  will,  and  the  executors,  as  such, 
had  no  further  control  over  It  and  were  no 
longer  responsible  for  it  This  argument  is 
plausible;  but  we  think  it  is  fallacious,  and 
founded  on  a  misconception  of  the  powers 
of  the  testator,  and  the  relative  rights  and 
duties  of  an  executor  and  a  trustee.  It  is 
not  legally  correct  to  say  that  a  testator  has 
the  jus  disponendi  of  his  property;  it  is  true 
only  sub  modo.  The  executor,  as  such,  is 
bound  to  administer  the  whole  estate,  as 
well  that  not  given  by  the  will  as  that  em- 
braced In  it.  Hays  v.  Jackson,  G  Mass.  149. 
The  first  claim  on  the  estate  is  that  of  cred- 
itors; and  it  cannot  be  known  until  an  in- 
ventory Is  returned,  and  an  account  settled, 
whetlier  the  whole  estate  will  not  be  neces- 
sary for  the  payment  of  debts.  So  children, 
or  their  issue,  who  have  no  share  given 
them,  and  posthumous  children,  are  entitled 
to  the  same  distributive  shares  which  they 
would  be  entitled  to  If  the  estate  were  intes- 
tate. These  claims  are  paramount  to  those  of 
legatees,  and  no  disposing  power  of  the  testa- 
tor can  defeat  them.  To  meet  these  claims, 
and  to  enable  the  executois  to  perform  the 
trust  which  the  law  devolves  upon  them,  the 
whole  property  must,  in  the  first  instance, 
come  to  them,  and  be  disposed  of,  in  an  or- 
derly course  of  administration,  which  the 
testator  cannot  control.  For  this  purpose,  it 
is  an  established  rule  of  law  that  all  the 
personal  property  of  the  testator  vests  in 
the  executors,  for  some  purposes,  before 
probate  of  the  will;  but  to  all  Intents  and 
purposes,  upon  Its  probate.  This  they  take, 
not  merely  as  donees,  by  force  of  the  gift, 
as  Inter  vivos,  but  by  operation  of  the  rules 
of  law  controlling,  regulating,  and  giving  ef- 
fect to  wills.  A  trustee,  therefore,  who  Is 
but  a  legatee,  can  take  only  through  the  ex- 
ecutors. If  a  testator  were  to  appoint  no 
executor,  or  direct  that  the  estate  should  go 
immediately  into  the  hands  of  legatees,  or 
of  one  or  more  trustees,  for  particular  pur- 
poses, such  direction  would  be  nugatory  and 
void;  and,  it  being  a  will  in  which  no  execu- 
tor is  appointed,  It  would  be  the  duty  of  the 
judge  of  probate  to  appoint  an  administrator 
with  the  will  annexed,  who  would  have  all 
the  powers  of  an  executor,  and  In  whom  all 
the  personal  property  would  vest  Rev.  St. 
c.  63,  §  1.  Being  of  opinion  that,  by  this 
will  and  the  acts  done  under  it,  the  executors 
became  jointly  possessed  of  the  personal 
property,  and  responsible  for  It,  we  are  then' 
to  consider  whether  the  taking  of  it  by  one 
of  them,  who  was  also  sole  trustee,  under 
the  circumstances  stated,  discharges  the  ex- 
ecutors. When  the  executors  and  the  trus- 
tees are  different. persons,  there  is  no  diffi- 
culty. Nothing  but  an  actual  payment  to 
the  trustees  by  the  executors  will  discharge 
them.  So,  if  the  trust  is  cast  upon  them  at 
executors,  the  execution  of  such  trust  is  a 
duty  superadded  to  their  official  duties  as  ex- 
ecutors, and  until  they  qualify  themselves, 
and  assume  to  act  in  their  separate  capacity, 
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as  trustees,  the  bond  to  perform  their  duties 
as  executors  binds  themselves  and  their 
sureties  to  the  execution  of  such  trust.  Hall 
v.  Cushing,  9  Pick.  395;  Dorr  v.  Wainwright, 
13  Pick.  328;  Towne  v.  Ammldown,  20  Pick. 
535.  TV  hat  would  amount  to  such  change* 
of  capacity  when  the  same  persons  are  ex- 
ecutors and  trustees,  so  as  to  exonerate  tho 
sureties  on  the  executorship  bond,  would 
depend  on  circumstances.  If,  by  the  con- 
stitution of  the  trust,  they  were  exempted 
from  giving  bonds,  as  they  may  be  (Rev.  St. 
c.  69,  §  2),  it  would  probably  be  held  suffi- 
cient—as  no  actual  payment  can  be  made  to 
one's  self— to  show,  by  any  authoritative 
and  notorious  act,  that  they  had  elected  to 
act  in  the  capacity  of  trustees;  as,  for  in- 
stance, if  they  claim  a  credit  in  their  execu- 
torship account,  filed  in  the  probate  office, 
for  a  sum  held  by  themselves  as  trustees, 
and  also  file  an  inventory  or  account,  char- 
ging themselves  with  the  like  sum  as  trus- 
tees. 9  Pick.,  ubi  supra.  But,  when  &  bond 
to  the  judge  of  probate  is  required,  such 
transmutation  of  the  property  cannot  be 
complete,  so  as  to  discharge  the  executors, 
until  such  bond  has  been  given.  Rev.  St 
c.  69,  §  1.  And  we  think  the  same  rule  ap- 
plies when  one  of  the  executors  is  himself 
trustee.  Such  charge  in  the  one  capacity, 
and  claim  to  be  discharged  in  the  other, 
would  avail  if  no  bond  were  required." 

In  Prior  v.  Talbot  (1852)  10  Cush.  1,  Prior 
was  appointed  executor  and  trustee  of  his 
father's  will,  and  was  directed  to  set  apart 
a  certain  part  of  the  estate,  and  invest  the 
money,  and  to  appropriate  the  income  to  the 
widow  for  life,  and  upon  her  death  to  distrib- 
ute the  principal.  Prior  qualified  as  execu- 
tor, and  invested  certain  moneys  for  the 
widow,  which  were  repaid  him.  He  used 
these  funds,  and  became  insolvent  after- 
wards. In  filing  his  accounts  in  the  probate 
court  as  executor,  he  did  not  charge  himself 
with  certain  of  the  funds  set  apart  for  the 
widow.  The  court  decided  that  the  appoint- 
ment of  Prior  as  executor  imposed  a  duty 
upon  him  to  retain  the  principal  fund,  and 
Invest  it,  and  that  he  was  responsible  until 
he  discharged  himself  of  the  implied  trust. 
"Here."  continued  the  court,  "he  was  ap- 
pointed executor  and  trustee.  If.  for  great- 
er convenience,  he  wishes  to  close  his  ac- 
count as  executor,  and  open  a  new  account 
as  trustee,  he  must  give  bond  in  the  capaci- 
ty of  trustee,  and  charge  himself  in  one  ca- 
pacity, eo  instanti,  and  by  the  same  act  by 
which  he  claims  his  discharge  in  the  other." 

Miller  v.  Congdon  (1859),  reported  in  14 
Gray,  114,  bears  closely  upon  the  contention 
of  the  appellants  in  the  case  at  bar.  Miller 
and  wife  sued  to  recover  the  unpaid  bal- 
ance of  a  legacy  bequeathed  to  Mrs.  Miller 
by  the  will  of  Pelag  Clark,  her  father. 
Congdon  was  executor.  Judge  Hoar,  speak- 
ing for  the  court,  said:  "It  has  also  been 
held  that,  where  the  executor  is  thus  enti- 
tled to  act  in  a  double  capacity,  he  will  be 


required  to  account  In  his  capacity  of  execu- 
tor, and  the  sureties  in  his  bond  as  executor 
will  be  liable  for  the  faithful  discharge  of 
his  duties  as  trustee,  unless,  for  greater  con- 
venience and  with  the  assent  of  the  judge  of 
probate,  be  chooses  to  open  a  new  account 
as  trustee,  In  which  event  he  must  give  a 
new  bond  as  trustee,  and  transfer  to  his  ac- 
count as  trustee  the  property  to  be  held  and 
administered  by  him  in  that  character,  be- 
fore his  liability  as  executor  will  terminate." 
It  was  argued  in  the  case  just  cited  that  the 
executor,  who  in  good  faith,  in  his  own 
mind,  set  apart  and  appropriated  a  promis- 
sory note  for  $1,000  as  a  part  of  the  fund 
for  the  payment  of  legacies  to  the  plaintiff, 
performed  sufficient  acts  to  effect  such  an 
appropriation  as  to  satisfy  the  law.  No  set- 
tlement of  his  account  as  executor  had  ever 
been  made  in  the  probate  office,  and  no  pro- 
ceedings were  ever  had  in  relation  to  his  ap- 
pointment as  trustee  other  than  by  his  qual- 
ification as  executor.  He  had  been  appoint- 
ed guardian  of  the  plaintiff,  but  never  had 
made  or  kept  an  account  of  the  funds  in 
his  hands  as  such  guardian.  "  'He  did,  in  his 
own  mind,  set  apart  and  appropriate  the 
said  promissory  note  for  one  thousand  dol- 
lars of  the  Vermont  Railroad  Company, 
mentioned  and  specified  in  his  said  answer, 
to  be  and  constitute  a  part  of  the  fund  for 
the  payment  of  the  said  legacies  to  the 
plaintiff;  and  that,  from  and  after  that  time 
when  he  so  determined  to  set  apart  and  ap- 
ply the  said  promissory  note  for  that  pur- 
pose, he  always  kept  and  retained  the  said 
note,  together  with  the  said  bond  taken  as 
collateral  security  for  the  payment  thereof, 
as  a  part  of  the  fund  belonging  to  her,  as 
for  the  payment  of  the  legacies  due  to  her; 
and  that  he  kept  and  retained  the  same  for 
no  other  purpose,  and  with  no  other  intent 
whatever.  But.  he  never  made  any  entry  of 
said  note  on  any  book  or  on  any  account, 
and  had  kept  no  account  of  the  assets  of 
which  the  said  fund  was  composed  or  was 
to  consist;  and  the  said  promissory  note  con- 
stituted a  part  of  said  fund,  and  was  appro- 
priated solely  to  the  payment  of  said  legacies 
to  the  plaintiff,  only  by  the  said  determina- 
tion to  this  effect  In  his  own  mind  as  afore- 
said.' He  further  testified  'that  he  had  nev- 
er made  any  settlement  of  his  account,  or 
rendered  any  account  of  his  proceedings  as 
executor  as  aforesaid,  in  the  probate  office; 
that  no  legal  proceedings  had  ever  been  had 
In  relation  to  his  appointment  as  trustee  of 
plaintiff,  otherwise  than  by  his  appointment 
to  and  acceptance  of  his  said  office  of  execu- 
tor; that  he  had  been  duly  appointed  as 
guardian  of  the  plaintiff,  but  that  he  had 
never  kept  or  made  any  account  of  funds  or 
property  in  his  hands  as  such  guardian.' 
*  *  *  But  the  court  are  of  opinion  that  it 
still  remains  their  duty  to  determine  wheth- 
er the  appropriation  to  which  he  testifies  Is 
such  an  appropriation  as  the  law  requires, 
in  order  to  produce  that  result    The  execu- 


Digitized  by 


Mont) 


IN  EE  HIGG1NS'  ESTATE. 


513 


tor  did  no  act  whatever  to  effect  such  an  ap- 
propriation, or  transmute  the  property.  Giv- 
ing the  fullest  effect  to  his  testimony,  all 
that  he  did  was  'in  his  own  mind.'  In  our 
judgment,  this  is  not  an  appropriation  which 
the  law  will  recognize.  To  produce  such  an 
important  change  in  the  rights  of  parties, 
there  should  certainly  be  some  decisive,  in- 
teDigible,  and  irrevocable  act;  and  a  mere 
purpose  or  mental  determination  is  not  suf- 
ficient. However  respectable  and  trustwor- 
thy this  defendant  may  be,  the  rules  of  law 
in  reference  to  the  administration  of  trusts 
must  be  so  applied  as  to  afford  some  reason- 
able protection  against  men  who  are  not 
honest.  If  the  executor  had  died,  or  if  the 
investment  he  had  made  of  the  money  had 
been  in  property  which  had  increased  in 
value,  what  security  would  there  have  been 
for  the  rights  of  the  beneficiary  ?"  The 
court,  further  on,  uses  the  following  lan- 
guage: "No  authority  has  been  found  or  sug- 
gested which  sustains  this  defense,  and  we 
cannot  recognize  or  adopt  the  doctrine  upon 
which  It  rests."  This  case,  based  upon  the 
principle  that  some  act  of  appropriation  is 
necessary  other  than  a  mere  holding  of  the 
property  and  intention  that  it  shall  consti- 
tute a  trust  fund,  is  approvingly  cited  in  the 
recent  case  of  Sheffield  v.  Parker,  158  Mass. 
330,  33  N.  E.  501. 

In  Daggett  v.  White  (1880)  128  Mass.  398, 
where  John  Daggett  was  appointed  executor, 
and  there  were  no  duties  imposed  upon  him  as 
executor  beyond  the  duty  of  paying  debts  and 
settling  the  estate,  but  where,  after  his  duties 
as  executor  were  performed,  the  remainder  of 
the  estate  was  bequeathed  and  devised  to 
him  in  trust,  for  the  use  and  benefit  of  cer- 
tain parties  named  in  the  will,  It  was  decid- 
ed that  the  testator  intended  to  give  "a  dis- 
tinct and  independent  character  to  the  trus- 
tee thus  named,  and  to  impose  upon  him  du- 
ties and  powers  in  no  manner  connected 
with  his  duties  as  executor,"  and  the  act  of 
the  probate  court  was  affirmed  in  requiring 
him,  if  he  wished  to  close  out  his  account 
as  executor  and  take  upon  himself  the  du- 
ties of  a  trustee,  to  give  bond  hi  the  latter 
capacity,  and  that  there  was  no  merger  of 
the  two  offices  in  him. 

In  White  v.  Ditson  (1885)  140  Mass.  351,  4 
N.  E.  606,  in  discussing  the  liability  of  the 
surety  on  an  executor's  bond,  the  court 
says:  "While  Healy  fully  completed  the  ad- 
ministration of  the  estate  by  the  payment  of 
all  debts,  legacies,  and  expenses,  he  settled 
no  final  account  as  executor,  and  did  not,  by 
any  open  and  notorious  act,  discharge  him- 
self as  such  in  the  probate  court  by  assum- 
ing to  transfer  the  residue  of  the  property 
to  himself  as  trustee,  or  by  any  other  act  in- 
dicating an  intention  thereafter  to  hold  the 
same  for  the  purposes  of  trust  The  will 
gave  to  him  two  characters,— those  of  execu- 
tor and  trustee;  and  the  duties  of  the  latter 
character  were  entirely  distinct  from  and  in- 
dependent of  those  of  the  former.  As  actual 
v.39i\no.5— 33 


payment  cannot  be  made  by  one  to  himself, 
it  has  been  held  that  where  the  same  person 
Is  executor  and  trustee,  he  must  give  bond  in 
his  character  of  trustee  before  he  can  exon- 
erate himself  from  his  liability  as  executor." 
It  was  further  said  that  "even  if  this  were  a 
case  where  the  trustee  might  be,  and  was 
by  the  will,  exempted  from  giving  bond,  we 
should  not  be  prepared  to  say  that  the  facts 
that  Healy  ceased  at  a  certain  time  to  do 
any  acts  as  executor,  all  that  was  necessary 
in  that  capacity  being-  then  completed,  and 
thereafter  did  certain  acts  showing  an  Inten- 
tion to  execute  the  trust,  were  alone  suffi- 
cient, without  any  settlement  of  his  account 
as  executor  in  the  probate  court,  to  exoner- 
ate him  and  the  sureties  on  his  bond  as  ex- 
ecutor. There  should  in  that  case  be  some 
public  act,  which  could  only  take  place  in 
that  court  Indicating  a  discharge  of  himself 
in  one  capacity,  and  the  acceptance  of  the 
trust  imposed  upon  him  in  the  other,  before 
this  transfer  could  take  place.  Newcomb  v. 
Williams,  ubi  supra.  This  might  perhaps  be 
by  any  definite  act  assented  to  by  that  court, 
as  where  an  executor  who  had  been  appoint- 
ed trustee,  and  had  also  qualified  as  such, 
charged  himself  In  his  account  as  executor 
with  money  paid  to  .himself  as  trustee,  which 
account  had  been  allowed." 

In  Crocker  v.  Dillon  (1882)  133  Mass.  91, 
It  was  held  that  "where  the  same  person  Is 
named  both  as  executor  and  trustee  under  a 
will,  and  the  same  hand  Is  to  pay  and  re- 
ceive the  money,  there  can  be  no  evidence  of 
tne  actual  transfer  of  the  property  from 
himself  in  one  capacity  to  himself  In  an- 
other, except  from  some  declaration  or  au- 
thoritative and  notorious  act  on  his  part 
showing  a  change  in  the  manner  in  which 
the  property  is  held.  And  an  executor  who 
is  also  trustee  under  a  will  cannot  be  con- 
sidered as  holding  any  part  of  the  assets  In 
the  latter  capacity  until  he  has  settled  an 
account  in  the  probate  court  as  executor,  in 
which  he  Is  credited  as  executor  with  the 
amount  which  he  holds  as  trustee;  and  such 
account  should  not  be  allowed  by  the  judge 
of  probate  without  requiring  him  to  give 
bond  for  the  faithful  performance  of  his  du- 
ties as  trustee." 

We  find  the  same  principle  laid  down  in 
Williams  v.  Cushing  (1852)  34  Me.  370,  where 
the  court  decided  that  the  duties  of  the  ex- 
ecutor and  trustee  are  similar  and  distinct 
"They  may  be  conferred  upon  and  perform- 
ed by  one  and  the  same  or  different  Indi- 
viduals, as  the  testator  shall  deem  expedi- 
ent * .  *  *  Whether  the  executor  and 
trustee  Is  or  Is  not  the  same  Is  Immaterial. 
Legally  they  ar^  to  be  viewed  as  equally 
distinct  whether  these  trusts  are  held  by 
oue  or  more."  Cushing,  defendant  in  that 
case,  was  appointed  -executor  and  trustee 
under  the  will,  but  never  gave  bonds  as 
trustee.  More  than  a  year  after  he  became 
executor,  and  all  debts  were  paid,  he  bal- 
anced his  accounts  In  the  probate  court,  and 
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a  trustee  was  appointed.  It  was  decided 
that  the  amount  due  by  him  as  executor 
properly  remained  In  his  hands  until  he  ren- 
dered an  account  showing  that  the  pay- 
ments hftd  been  made  to  the  trustee,  wheth- 
er the  trustee  be  the  executor  or  some  one 
else. 

In  Deering  v.  Adams,  37  Me.  264,  In  con- 
struing a  will,  Appleton,  J.,  for  the  court, 
said:  "The  duties  of  executors  and  trustees 
are  separate  and  distinct,  and  separate  and 
distinct  bonds  must  be  given.  The  bonds 
given  by  executors  will  not  piotect  the  es- 
tate against  the  nonfeasance  or  misfeasance 
of  the  trustee,  though  they  be  the  same  In- 
dividuals." 

The  supreme  court  of  South  Carolina,  In 
Anderson  v.  Earle  (1877)  9  S.  C.  460,  held 
that,  where  the  same  person  was  executor 
and  trustee,  and  by  a  statement  of  the  ac- 
counts as  executor  a  credit  was  given  for 
a  legacy  which  could  only  have  been  paid 
by  him  as  executor  to  the  trustee,  it  was  a 
necessary  inference  that  by  such  entry  the 
executor  Intended  to  transfer  the  amount 
from  his  liability  as  executor  to  his  liabili- 
ty as  trustee,  and  that  of  itself  would  be  a 
sufficient  circumstance  to  show  that  he  had 
accepted  the  trust.  The  court  say,  quoting 
with  approval:  "Where  the  same  person  Is 
appointed  both  executor  and  trustee,  it  is 
difficult,  though  sometimes  of  importance,  to 
determine  when  the  office  of  executor  has 
ceased  and  that  of  trustee  has  commenced. 
The  rule  appears  to  be  that.  If  a  part  of  the 
assets  have  been  clearly  set  apart  and  ap- 
propriated by  the  executor  to  answer  a  par- 
ticular trust,  he  will  be  considered  to  hold 
the  fund  as  trustee  for  those  trusts,  and  no 
longer  as  mere  executor."  It  is  to  be  ob- 
served,  however,  that  the  Inference  drawn 
by  the  court  was  held  only  to  be  a  necessary 
one  after  the  executor  had  filed  his  accounts, 
and  had  set  apart  assets  for  the  particular 
trust  involved. 

The  circuit  court  of  the  United  States  for 
Connecticut,  In  Parsons  v.  Lyman  (1863)  5 
Blatchf.  170,  Fed.  Cas.  No.  10JS0,  took  a 
similar  view  of  the  necessity  of  separating 
the  two  relations— that  of  a  trustee  separate 
from  that  of  executor— by  some  formal  act 
Samuel  Parsons  died,  leaving  a  will,  with 
defendants  named  as  executors.  They  quali- 
fied and  proceeded  to  settle  the  estate  In  the 
probate  court.  One  year  after  testator's 
death,  the  executors  substantially  completed 
their  duties  by  adjusting  their  accounts, 
"after  due  notice  of  the  time  and  place  of 
hearing  to  all  parties  interested,  according 
to  law."  The  will,  however,  after  certain 
bequests,  provided  that  "the  residues  of  my 
estate  *  *  *  I  give,  devise,  and  bequeath 
to  my  executors,  hereinafter  named,  *  *  * 
In  trust."  Judge  Shlpman  says:  "It  will 
be  seen  from  this  statement  that  the  de- 
fendants sustained' two  relations  to  the  will 
and  the  estate  of  the  deceased;  namely,  that 
of  executors  and  that  of  trustees.  As  execu- 


tors, It  was  their  duty  to  prove  the  will,  to 
give  the  requisite  bond,  with  the  aid  of  ap- 
praisers to  prepare  and  file  an  inventory,  to 
pay  the  funeral  expenses  and  debts  of  the 
deceased,  and  the  disbursements  necessary 
in  the  progress  of  administration,  and  to  per- 
form all  that  the  law  requires  of  those  who 
administer  on  testate  estates,  including  the 
final  settlement  of  their  accounts  in  the 
court  where  all  their  proceedings  were  had. 
All  these  duties  the  defendants,  as  execu- 
tors, performed,  the  last  one  being  completed 
on  the  20th  of  November,  1849,  when  their 
accounts  as  executors  were  adjusted,  and 
substantially  closed."  And  further  on, 
again:  "For,  as  already  Intimated,  I  hold 
that  the  relation  of  the  defendants  to  this 
trust  estate,  as  trustees,  Is  the  same  as  if 
they  had  not  been  named  as  executors  in 
the  will,  and  the  property  had  been  devised 
and  bequeathed  to  them  in  trust  by  their  in- 
dividual names.  It  would,  of  course,  have 
been  competent  for  the  testator  to  confer 
this  trust  upon  them  by  his  will,  and  still 
name  any  other  person  as  sole  executor  of 
the  latter.  In  that  case  there  would  have 
been  no  clashing  of  duties  and  powers  be- 
tween such  executor  and  the  trustees.  The 
duties  and  powers  of  the  latter  would  have 
begun  where  those  of  the  former  ended. 
And,  although  the  defendants  are  appointed 
by  the  will  to  act  In  both  capacities,  this 
fact  does  not  obliterate  the  distinction  which 
the  law  makes  between  the  duties  and  pow- 
ers that  pertain  to  these  respective  offices. 
The  defendants  seem  to  have  properly  recog- 
nized this  distinction,  by  filing  In  the  court 
of  probate,  since  the  settlement  of  their  ex- 
ecutors' account,  an  annual  account,  at  first 
voluntarily,  and,  since  1853,  in  accordance 
with  a  statute  of  Connecticut  relating  sole- 
ly to  guardians  of  minors,  conservators, 
and  trustees  of  estates." 

In  Probate  Court  v.  Hazard,  13  R.  I.  1,  in 
an  action  against  an  administrator's  bond  for 
neglect  to  act,  it  was  held  that  the  executor 
was  obliged  to  retain  his  representative  func- 
tions, and  was  liable  to  an  accounting  until 
released  by  some  appropriate  act,  and  that 
his  mere  mental  determination,  without  any 
"overt  act,"  was  not  sufficient  See,  also, 
Probate  Court  v.  Angell,  14  R.  I.  495. 

In  Wilson  v.  Wilson,  17  Ohio  St  150,  an 
administrator  showed  by  his  final  accounts 
that  he  had  certain  moneys  belonging  to  the 
devisees  under  the  will.  The  administrator 
was  the  guardian  of  the  devisees,  who  were 
infants.  In  a  suit  upon  his  bond  as  adminis- 
trator, ho  set  up  that  he  held  the  fund  as 
guardian.  The  court  held  that  he  might 
demonstrate  In  which  capacity  he  held  the 
money  by  charging  himself  with  the  money 
in  his  account  as  guardian,  and  crediting 
himself  with  having  made  payment  of  It  to 
the  guardian  In  his  account  as  administrator. 
He  refrained  from  doing  this,  however,  and 
he  was  held  liable  as  administrator. 

In  Cranson  v.  Wilsey,  71  Mich.  356,  39  N. 
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W.  9,  suit  was  brought  on  an  executor's  bond. 
The  executors  were  directed  to  invest  and  re- 
invest certain  moneys,  and  to  educate  chil- 
dren, for  many  years  after  the  death  of  the 
testator.  Suit  was  commenced  to  require 
the  executors  to  account,  and  to  file  a  new 
bond.  They  failed  to  respond,  and  were  re- 
moved. The  circuit  court  found  that  the 
executors  had  failed  to  invest  the  funds  as 
required  by  the  will,  but  held  that  after  an 
order  of  distribution,  which  had  been  made 
some  15  years  before  the  suit  was  Instituted, 
the  executors  held  the  estate,  not  officially 
as  executors,,  but  as  donees  of  a  power  in 
trust  Campbell,  J.,  speaking  for  the  court, 
says:  "We  do  not  think  the  conclusions  of 
law  are  correct.  An  order  of  distribution 
alone  cannot  discharge  executors  until  the 
estate  is  distributed.  The  Rheubottom  chil- 
dren could  not  take  the  property,  and,  inas- 
much as  their  interest  was  contingent  no 
one  else  could  take  it  for  them.  The  will 
required  It  to  be  Invested  by  the  executors. 
If  the  property  had  been  invested  in  real- 
estate  securities,  as  required,  the  question 
might  have  arisen  whether  this  was  not 
equivalent  to  such  a  compliance  with  the  or- 
der of  distribution  as  would  have  changed 
the  nature  of  their  holding.  Upon  this  ques- 
tion we  express  no  opinion.  It  is,  at  least 
a  doubtful  proposition.  But  we  think  it  is 
a  dangerous  and  incorrect  doctrine  that  ex- 
ecutors can  discharge  themselves  of  their 
official  responsibility  without  doing  some  act 
to  change  the  character  of  their  holding,  and 
place  the  fund  safely  where  it  ought  to  be." 

In  a  very  recent  case— Wooden  v.  Kerr,  91 
Mich.  188,  51  N.  W.  937— the  converse  of  the 
doctrine  laid  down  in  the  foregoing  authori- 
ties Is  apparent  Plaintiff  commenced  an 
equitable  action  for  an  accounting  by  defend- 
ant as  trustee.  The  will  gave,  devised,  and 
bequeathed  to  defendant  and  his  son  the  res- 
idue and  remainder  of  decedent's  property, 
In  trust  to  collect  rents,  make  investments, 
educate  children,  and  eventually  to  transfer 
the  whole  property.  The  executors  filed  a 
bond  and  an  inventory,  and  one  of  them  re- 
mained in  possession  for  some  years.  Ac- 
counts were  filed,  but  the  last  one,  in  1886, 
was  disallowed.  The  court  held  that  the  de- 
fendant was  a  trustee,  and  that  he  was  es- 
topped to  assert  that  he  was  an  executor 
merely,  and  not  a  trustee,  and  that  if  they 
had  considered  themselves  executors  merely, 
it  might  be  presumed  that  they  would  long 
ago  have  settled  up  the  estate,  and  turned 
the  property  over  to  themselves  as  trustees, 
and  that  equity  would  not  permit  the  defend- 
ant to  refuse  an  accounting  as  trustee  be- 
cause the  will  which  made  him  a  trustee  also 
made  him  an  executor,  in  which  latter  capac- 
ity he  neglected  for  several  years  to  render 
an  account ;  and  the  court  take  care  to  say  that 
a  settlement  between  two  administrators 
could  neither  bind  the  estate  nor  the  com- 
plainant, and  the  probate  court  alone  pos- 


sesses the  power  to  allow  Kerr's  account  as 
executor  and  discharge  his  bond. 

Text  writers  have  deduced  from  the  deci- 
sions of  the  courts  the  rule  that  if  the  same 
person  is  named  as  executor  and  also  as  trus- 
tee under  a  will,  as  executor  he  is  chargeable 
until  he  gives  bond  as  trustee  (unless  exempt- 
ed from  giving  bond),  and  settles  his  account 
of  his  administration,  and  charges  himself 
as  trustee.  Gary,  Prob.  Law,  §  741;  Crosw. 
Ex'rs,  §  725.  "If  a  testator  in  his  will  ap- 
point his  executor  to  be  a  trustee,  it  is  as  if 
different  persons  had  been  appointed  to  each 
office.  A  court  of  equity  cannot  remove  him 
from  the  executorship,  for  courts  of  probate 
have  exclusive  jurisdiction  over  the  appoint- 
ment and  removal  of  administrators  and  ex- 
ecutors; but  If  the  office  of  trustee  is  sepa- 
rate from  and  independent  of  the  office  of  ex- 
ecutor, a  court  of  equity  may  remove  him 
from  the  office  of  trustee,  and  leave  him  to 
act  as  executor;  or  if  he  has  completed  his 
duties  as  executor,  and  is  Holding  and  ad- 
ministering the  estate  simply  as  trustee,  a 
court  of  equity  may  remove  him."  Perry, 
Trusts  (4th  Ed.)  §  281. 

The  quotations  in  the  several  cases  cited 
throughout,  this  opinion  proceed  in  part  upon 
the  premise  that  bonds  are  to  be  given  by  an 
executor,  and  that  a  liability  must'  still  ex- 
ist upon  such  bonds  until  a  trust  bond  Is 
given.  But  the  principle"  of  preserving  the 
distinction  between  the  two  relations  is  al- 
ways noted,  and,  under  the  system  of  the 
probate  laws  of  this  state  and  the  general 
legal  doctrine  to  be  applied,  there  can  be  no 
release  from  the  executorial  trust  except 
by  the  authority  of  the  probate  court 

Many  of  the  cases  relied  upon  by  the  ap- 
pellants are  suits  for  constructions  of  wills 
where  estates  are  bequeathed  or  devised  to 
testamentary  trustees,  recognized  by  the 
laws  of  such  states,  arid  in  many  Instances, 
notably  New  York,  from  states  where  an  ex- 
ecutor has  nothing  to  do  with  real  estate. 
Realty,  in  New  York,  passes  directly  to  the 
heirs,  and  is  not  subject  generally  to  any 
right  of  possession  by  executors  or  adminis- 
trators, as  such.  2  Rev.  St  N.  Y.  §  6.  The 
case,  therefore,  of  Conklin  v.  Egerton's  Adm'r, 
21  Wend.  429,  cannot  control  upon  the  neces- 
sity for  an  accounting,  to  the  exclusion  of 
our  statutes,  where  executors  have  qualified. 

Lamed  v.  Bridge,  17  Pick.  339,  was  a  be- 
quest by  the  testator  to  his  wife  of  the  use 
and  benefit  of  the  estate,  and,  should  the  in- 
come be  insufficient  for  her  support,  she 
could  dispose  of  so  much  thereof  as  was  nec- 
essary for  that  purpose,  and  at  her  death  the 
remainder  was  to  be  equally  divided  among 
testator's  children.  An  administrator  with 
the  will  annexed  was  appointed.  The  widow 
died.  Authority  was  given  the  administrator 
to  sell  and  dispose  of  sufficient  real  estate 
to  reimburse  certain  sums  paid  as  debts  for 
the  comfortable  support  of  the  widow  in  her 
lifetime.   Shaw,  C.  J.,  regarded  the  provision 
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In  the  will  as  a  gift  to  the  widow  of  the  use 
of  the  property,  and  that,  although  the  wid- 
ow had  once  heen  executrix,  yet,  as  she  nev- 
er acted,  the  power  granted  under  the  terms 
of  the  will  was  one  given  to  her  personalis', 
and  was  not  to  be  considered  as  bestowed 
upon  her  as  an  exectttrfx  exclusively.  The 
whole  case  Is  really  favorable  to  the  view 
we  take  of  the  authority  of  the  executors  un- 
der the  Higgins  will,  as  It  Is  said:  "There  is 
no  doubt  that  where  a  power  is  conferred  up- 
on an  executor  as  such,  and  where  the  execu- 
tion of  such  power  Is  necessary  to  the  pur- 
poses of  the  will  which  are  to  be  accom- 
plished by  the  officer.  It  is  to  be  considered  as 
a  power  to  the  officer  as  such,  and  not  to  the 
person  named  as  executor  exclusively,  as 
where  legacies  are  given,  and  the  excutor  Is 
bound  and  directed  to  raise  money  to  pay 
them  by  sale  of  the  real  estate. 

Simpson  v.  Cook,  24  Minn.  180,  was  an  ac- 
tion to  set  aside  a  conveyance  and  construe 
a  will.  The  court  declined  to  consider  wheth- 
er the  executor  was  properly  discharged, 
because  the  point  was  raised  by  a  collateral 
attack,  and  decided  that,  under  the  words 
of  the  will,  the  trusts  to  be  executed  by  O. 
as  executor  were  personal  to  him,  and  not 
part  of  his  office. 

In  re  Estate  of  Delauey,  49  Cal.  78*,  a  final 
distribution  was  ordered  •  by  the  probate 
court.  In  an  appeal  from  such  order  the 
court  held  that  conveyances  which  had  been 
made  by  the  executors  were  not  required 
to  be  confirmed.  The  necessity  for  an  ac- 
counting by  the  executors  as  such  was  not 
passed  upon,  because  they  did  account. 

Beglen  v.  Freeman,  75  Ind.  398,  and  sev- 
eral other  cases  cited,  simply  hold  that  an 
heir  may  sue  a  creditor  where  no  adminis- 
trator has  been  appointed,  and  where  there 
are  no  debts.  They  are  inapplicable  to  a 
case  where  Jurisdiction  has  attached  by  the 
qualification  of  executors. 

Taylor  v.  Phillips,  30,  Vt.  238.  was  an  ac- 
tion In  assumpsit  on  a  note  given  by  defend- 
ant to  the  sons  of  the  Intestate  In  settlement 
of  the  mutual  debts  between  the  intestate 
and  defendant.  At  the  time  the  note  was 
given,  there  was  no  administrator.  The 
court  held  the  suit  could  be  maintained, 
but  expressly  decided  that,  If  the  defendant 
had  been  called  upon  by  an  administrator, 
"the  case  would  have  merited  a  different 
consideration." 

In  Patterson  v.  Allen,  50  Tex.  23.  there 
was  no  administrator,  and,  under  the  stat- 
utes of  that  state,  settlements  between  heirs 
are  expressly  recognized. 

We  proceed,  finally,  to  inquire  Into  a  meth- 
od by  which  the  executors,  after  they  have 
performed  their  duties  as  such,  may  be  re- 
lieved of  their  trust,  and  qualify  as  trustees 
under  the  will.  The  court  agree  with  the 
position  of  appellants'  counsel  that  there  Is 
no  jurisdiction  in  the  district  court,  sitting 
in  prooate  matters,  to  require  trustees,  not 


executors,  to  account.  A  court  of  equity 
alone  can  do  that.  Under  the  rule  recogniz- 
ed in  the  case  of  Chadwick  v.  Chadwlck,  0 
Mont.  566,  13  Pac.  385,  the  Jurisdiction  of 
the  probate  court  is  limited  to  the  powers 
conferred  upon  it  by  statute;  that  is,  to  the 
control  of  the  "administration  of  decedents' 
estates,  the  supervision  of  the  guardianship 
of  the  Infants,  the  control  of  their  property, 
the  allotment  of  dower,  and  other  powers 
pertaining  to  the  same  general  subject." 
What  construction  may  be  placed  upon  the 
powers  conferred  upon  testamentary  trustees 
where  a  trust  has  been  created  by  a  will 
to  continue  after  distribution,  as  provided 
by  section  1815,  art.  5,  Code  Civ.  Proc,  just 
adopted,  is  not  material  to  the  present  in- 
quiry. But,  even  under  the  strictest  limita- 
tions of  the  jurisdiction  over  the  estates  of 
decedents  and  the  control  of  the  executors, 
we  find  that  by  our  statutes  the  probate 
court  may  ordinarily  exercise  functions  nec- 
essary to  settle  an  estate,  and  to  order  a  dis- 
tribution thereof  to  those  entitled  to  share 
therein  under  a  will.  The  accounting  by  the 
executor,  which  must  precede  the  settlement 
of  his  accounts,  Is  guarded  by  strict  statutes 
(Prob.  Prac.  Act,  ft§  254,  256,  260,  263,  et 
seq.).  The  executor  cannot  profit  by  his 
trust  except  as  provided  by  law  (section 
253);  but,  if  he  does  wrong  or  commits  se- 
rious mistakes,  he  may  lose.  The  whole 
scope  of  the  probate  practice  act  of  the  state 
contemplates  that  an  executor  in  the  per- 
formance of  his  trust  shall  be  subjected  to 
legal  checks  and  guards  placed  upon  him 
"at  each  step  he  takes,  and  this  from  the  be- 
ginning." There  are  provisions  In  some 
states,  Michigan  being  one,  which  release  a 
residuary  legatee  from  filing  an  Inventory, 
provided  he  give  bond  to  pay  the  debts  of 
the  legacies;  but,  In  the  absence  of  such  a 
statute,  even  a  residuary  legatee.  If  he  be  an 
executor,  would  be  held  to  the  same  degree 
of  care  and  the  same  accountability  which 
are  imposed  upon  other  executors.  Hathe- 
way  v.  Weeks,  34  Mich.  237.  By  section 
515  the  title  In  a  specified  devise  or  legacy 
passes  by  the  will,  but  in  such  cases  posses- 
sion can  only  be  obtained  from  the  personal 
representative.  When  considered  with  rela- 
tion to  our  entire  system  of  probate  laws  con- 
cerning the  settlement  of  estates  of  deceased 
persons,  this  recognition  that  possession  can 
only  come  from  an  executor  of  a  will  Is 
but  one  of  the  demonstrations  of  the  re- 
strictions or  qualifications  which  Chief  Jus- 
tice Shaw  had  in  mind  in  the  use  of  the 
words  "sub  modo,"  in  Newcomb  v.  Williams, 
supra. 

In  Clark  v.  Clay,  31  N.  H.  303,  where  the 
court  required  an  administrator  to  produce 
his  accounts  and  vouchers,  it  was  held  that, 
although  all  parties  interested  could  settle  an 
estate  without  resorting  to  the  forms  of  law, 
yet.  where  legal  course  was  taken,  it  is  for 
|  the  judge  to  say  whether  he  will  be  governed 
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by  what  the  parties  do  or  do  not;  and  where 
an  administrator  offered  a  certificate  of  the 
heir  as  conclusive  of  the  correctness  of  a  set- 
tlement, and  the  court  declined  to  enter  into 
a  decree,  su<?h  action  of  the  court  was  sus- 
tained upon  the  ground  that  the  Judge  "might 
very  properly  decline  to  pass  the  decree  with- 
out an  examination  of.  the  accounts  and 
vouchers."  The  court  may,  sua  sponte,  re- 
quire a  periodical  accounting  at  any  time. 
Woerner,  Adm'n,  §  501;  Reynolds  v.  People, 
55  111.  328.  Justice  Harwood,  in  speaking  for 
the  court  in  Re  McFarland's  Estate,  10  Mont 
586,  27  Pac.  389,  said:  'The  heirs  of  decedent 
and  all  legatees,  devisees,  creditors,  guard- 
ians, and  others  who  may  be  in  any  way  In- 
terested in  an  estate,  and  their  counsel,  have 
a  right  to  presume  that  the  requirements  of 
the  statutes  will  be  fulfilled  in  the  adminis- 
tration thereof;  and  they  have  a  right  to 
presume  that  no  final  distribution  thereof  will 
be  made  until  such  intermediate  proceedings 
have  been  had,  and  the  period  fixed  by  stat- 
ute for  the  distribution  has  arrived,  and  such 
interested  parties  have  a  right  to  the  time 
provided  by  law  for  the  orderly  procedure 
in  the  administration  of  an  estate  or  the. 
execution  of  a  will  to  appear  and  make  a 
showing  of  their  claims  or  interests." 

In  this  particular  estate,  the  executors,  hav- 
ing qualified,  must  take  charge  of  the  estate, 
proceed  with  the  inventory,  and  give  the 
notice  to  creditors.  They  must  also  act  upon 
any  claim  presented,  as  required  by  the  stat- 
utes hereinbefore  cited.  If  the  court  requires 
an  exhibit  for  its  information,  by  section  254, 
such  a  document  must  be  filed,  showing  the 
amount  of  all  claims  presented,  "and  all  other 
matters  necessary  to  show  the  condition  of 
the  estate's  affairs."  Full  account  of  the 
executors,  with  vouchers,  must  be  rendered.  If 
it  is  not  ample  means  of  requiring  it,  even  to 
issuing  an  attachment  and,  it  would  seem, 
committing  the  delinquent  executors,  are 
provided  for  by  sections  260-262  et  seq.  of  the 
probate  practice  act.  Distribution  is  contem- 
plated and  fully  provided  for  upon  the  final 
settlement  of  the  accounts  of  the  executors, 
but  until  such  final  accounts  have  been  settled 
and  allowed,  no  authority  is  given  to  distribute 
the  residue  of  the  estate  in  the  hands  of  the 
executors.  The  way  seems  clear  and  simple 
by  which,  under  the  law,  the  devisees,  lega- 
tees, and  trustees  may  become  possessed  of 
the  estate  of  the  decedent  devised  and  be- 
queathed to  them  under  the  terms  of  the  will. 
There  Is  one  way  only  by  which  there  may  be 
even  a  partial  distribution  prior  to  such  final 
accounts.  That  is  under  sections  284,  285,  et 
seq.,  where,  after  the  lapse  of  four  months, 
those  entitled  to  share  in  "the  estate  may,  if 
it  appears  to  the  court  that  the  estate  is  but 
little  indebted  and  the  creditors  are  safe,  re- 
ceive their  shares,  provided  the  requisite 
bond  is  given.  The  duties  of  the  executors 
precedent  to  discharge  are,  plainly,  to  ac- 
count, to  obtain  an  order  settling  their  ac- 
counts, to  obtain  an  order  of  distribution, 


and  to  deliver  up,  under  order  of  the  court, 
to  parties  entitled  to  share  under  the  will. 
Section  312. 

After  full  consideration  of  the  general  and 
statutory  law  relating  to  this  case,  and  the 
policy  and  the  reason  of  our  entire  probate 
system,  our  conclusions,  as  applicable  to 
large  estates,  may  be  summarized  as  follows: 

First  Executors,  when  qualified  as  such, 
are  subject  to  the  jurisdiction  of  the  district 
court,  sitting  in  the  exercise  of  its  probate 
powers. 

Second.  The  duties  of  such  executors  are 
to  proceed  with  the  performance  of  their 
executorial  duties,  as  imposed  upon  them  by 
the  laws  of  the  state,  having  due  regard  to 
the  provisions  of  the  will  of  the  decedent. 

Third.  Executors  must  account  and  execu- 
torial responsibilities  can  only  terminate 
after  compliance  with  the  statutes,  and  after 
a  settlement  approved  by  the  court,  has 
been  made,  and  after  a  distribution  and  a 
delivery  up  have  been  ordered  by  the  court 

Fourth.  Where  trust  duties  are  imposed 
upon  trustees  as  devisees  and  legatees  under 
a  will,  such  duties  cannot  properly  be  as- 
sumed by  the  same  persons  who  were  named 
as  executors  under  the  will,  and  who  have 
qualified  as  such  executors,  until  the  court 
has  approved  their  accounts,  and  ordered  a 
distribution  of  the  estate,  in  which  order  the 
executors  may  be  directed  to  credit  their  ac- 
counts as  executors  with  so  much  of  the  es- 
tate as  may  be  ordered  transmuted  to  their 
accounts  as  trustees,  or  are  otherwise  author- 
ized by  the  court  to  transfer  the  residue  of 
the  estate  in  then*  hands  as  executors  to 
themselves  as  trustees. 

The  district  court  must  have  determined 
that  the  right  of  possession  of  the  property 
of  the  Intestate  was  In  the  appellants  as  ex- 
ecutors, after  they  qualified  as  such.  The 
decision  of  that  question  involved  the  fur- 
ther point  of  whether  administration  was 
necessary.  It  was  decided  It  was.  We  there- 
fore think  that  the  order  became  final,  as 
against,  these  appellants,  upon  the  questions 
necessarily  involved  in  that  proceeding,  and 
could  be  appealed  from.  In  re  McFarland's 
Estate,  10  Mont  446,  26  Pac.  185. 

The  order  of  the  district  court  overruling 
the  motion  of  the  executors  to  quash  and  set 
aside  the  order  made  requiring  said  executors 
to  prepare  and  file  a  full  and  complete  inven- 
tory and  appraisement  of  the  estate  of  dece- 
dent which  has  come  into  their  hands  as 
executors,  is  affirmed.   Judgment  affirmed. 

DE  WITT,  J.,  concurs. 


(15  Mont.  417) 

GIBSON  v.  KELLY. 
(Supreme  Court  of  Montana.    Feb.  26,  1895.) 
Riparian'  Ownership— Extent — Ejectment. 
1.  The  title  of  a  riparian  owner  on  a  non- 
tidal,  navigable  river  extends  to  ordinary  low- 
water  mark. 
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2.  A  riparian  owner  on  a  navigable  stream 
may,  in  ejectment,  recover  land  lying  between 
high  and  low  water  mark,  from  one  in  posses- 
sion not  claiming  rights  as  a  navigator  or  fish- 
erman. 

Appeal  from  district  court,  Choteau  county; 
Dudley  Du  Bose,  Judge. 

Action  by  Charles  8.  Gibson  against  Wil- 
liam Kelly  to  recover  land.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

A  demurrer  to  the  defendant's  answer  was 
sustained,  and  judgment  accordingly  entered 
for  plaintiff.  The  defendant  appeals.  The 
action  is  one  in  the  nature  of  ejectment 
Plaintiff  sets  up  in  his  complaint  that  for 
five  years  last  past  he  has  been,  and  still  is, 
the  owner  of  lot  No.  3,  section  12,  township 
23  N.,  range  7  E.,  county  of  Choteau,  state 
of  Montana,  according  to  the  government 
survey;  that  said  laud  is  bounded  on  the 
southeast  side  by  the  Missouri  river;  that 
the  defendant  has  entered  upon  and  taken 
possession  of  a  portion  of  said  premises,  to 
wit  a  strip  600  feet  wide,  lying  next  to  and 
bounded  by  the  said  river,  on  the  southeast 
side;  and  that  he  wrongfully  and  unlawfully 
occupies  and  possesses  the  same,  and  de- 
tains the  same  from  the  plaintiff.  The  an- 
swer admits  that  the  plaintiff  is  the  owner 
of  said  lot  No.  3,  and  alleges  that  the  defend- 
ant is  not  occupying  any  portion  of  said  lot 
The  defendant  admits  that  the  Missouri  river 
is  the  southeast  boundary  of  said  lot  but 
that  the  said  southeast  boundary  is  the  high- 
water  mark  of  said  river.  He  alleges  that 
said  river  is  a  navigable  river.  The  defend- 
ant admits  that  he  is  in  possession  of  a  strip 
of  land  600  feet  wide  in  said  section  12, 
township  23  N.,  range  7  E.,  and  he  alleges 
that  said  strip  is  bounded  on  the  southeast 
by  the  Missouri  river,  and  on  the  north  by 
said  lot  No.  3— the  land  owned  by  the  plain- 
tiff,—and  -that  said  northwest  boundary  of 
defendant's  said  land  is  the  ordinary  high- 
water  mark  of  the  Missouri  river;  that  the 
piece  or  parcel  of  land  so  possessed  and  oc- 
cupied by  the  defendant  is  the  same  parcel 
alleged  in  plaintiff's  complaint  to  be  a  part 
of  said  lot  No.  3;  and  that  said  strip  of  land 
in  controversy  is  the  land  which  lies  between 
the  low-water  mark  and  the  high-water  mark 
of  said  river.  By  reason  of  which  facts,  de-  I 
fendant  alleges  that  said  strip  of  land  is  not,  I 
and  never  was,  a  part  of  said  lot  3.  and  that 
plaintiff  has  not,  and  never  had,  any  right 
title,  or  interest  therein,  or  in  any  part  there- 
of, or  any  right  to  possession  thereof.  The 
plaintiff's  demurrer  to  this  answer  was  upon 
tho  ground  that  the  answer  did  not  state  facts  . 
sufficient-  to  constitute  a  defense.  This  de-  | 
murrer  was  sustained.  The  question  pre-  ] 
sentcd  is  whether,  when  the  plaintiff's  land  J 
was  bounded  by  the  Missouri  river,  he  could 
maintain  ejectment  against  the  defendant 
for  taking  possession,  and  retaining  and  ex- 
cluding the  plaintiff  from  the  possession,  of 
the  strip  of  ground  between  the  high- water 
mark  and  the  low-water  mark. 


Ransom  Cooper  and  W.  M.  T.  Pigott,  for 
appellant 

Riparian  owners  on  navigable  waters  own 
to  high-water  mark  only.  Coburn  v.  Ames, 
52  Cal.  385;  McManus  v.  Carmichael,  3  Iowa, 
1;  Parker  v.  Packing  Co.  (Or.)  21  Pac.  822; 
Bowman  v.  Wathen,  Fed.  Cas.  No.  1,740, 

2  McLean,  376;  Pollard's  Lessee  v.  Hogau. 

3  How.  212;  Goodtitie  v.  Kibbe,  9  How.  471; 
The  Genesee  Chief  v.  Fitzhugh,  12  How. 
453;  Howard  v.  Ingersoll,  13  How.  381;  Il- 
linois Cent  R.  Co.  v.  Illinois,  13  Sup.  Ct  110. 

Arthur  J.  Shores,  for  respondent 

Riparians  on  navigable  streams  own  to 
low-water  mark.  Bell  v.  Gough,  23  N.  J. 
Law,  624;  Nichols  v.  Lewis,  15  Conn.  137; 
Simons  v.  French,  25  Conn.  346;  Mather  v. 
Chapman,  40  Conn.  382;  Illinois  Cent  R.  Co. 
v.  Illinois,  13  Sup.  Ct  110;  Town  of  Ravens- 
wood  v.  Flemings,  22  W.  Va.  52;  Delaplaine 
v.  Railroad  Co.,  42  Wis.  224;  Lyon  v.  Fish- 
mongers* Co.,  1  App.  Cas.  662;  Berry  v.  Sny- 
der, 3  Bush,  266;  Miller  v.  Hepburn,  8  Bush, 
332;  Ball  v.  Slack,  2  Whart  508;  Blundell 
v.  Catterall,  5  Barn.  &  Aid.  268;  Clement  v. 
Burns,  43  N.  H.  609;  Rice  v.  Ruddlman,  10 
Mich.  130;  Hanford  v.  Railroad  Co.  (Minn.) 
44  N.  W.  1144;  Morrill  v.  Water-Power  Co., 
2  N.  W.  842,  26  Minn.  228;  Mlddleton  v. 
Pritchard,  3  Scam.  510;  Morgan  v.  Read- 
ing, 3  Smedes  &  M.  366;  The  Magnolia  v. 
Marshall,  39  Miss.  109;  Fletcher  v.  Boom  Co., 
16  N.  W.  645,  51  Mich.  277;  Webber  v.  Boom 
Co.  (Mich.)  30  N.  W.  472;  Wadsworth  v. 
Smith,  11  Me.  278;  Day  v.  Railroad  Co.  (Ohio 
Sup.)  7  N.  E.  528;  Jones  v.  Pettlbone.  2  Wis. 
309;  Delaplaine  v.  Railway  Co.,  42  Wis. 
224;  Ex  parte  Jennings,  6  Cow.  518;  Smith 
v.  City  of  Rochester,  92  N.  Y.  463;  Fishing 
Co.  v.  Carter,  61  Pa.  St.  21;  Stuart  v.  Clark's 
Lessee,  2  Swan,  9;  Home  v.  Richards,  4 
Call,  441;  State  v.  Narrows  Island  Club  (N. 
O.)  5  S.  E.  411. 

DE  WITT,  J.  (after  stating  the  facts). 
This  case  presents  a  proposition  which  is 
wholly  new  in  this  state,  and  one  which,  for 
a  century  past,  has  commanded  the  interest 
and  learning  of  the  ablest  of  the  United 
States  and  state  courts.  The  question  Is  sim- 
ply stated:  If  one's  land  be  bounded  by  a 
navigable  river,  does  his  title  extend  ad  ftlum 
medium  aquae,  or  to  the  low-water  mark,  or 
to  the  high- water  mark?  The  legal  literature 
upon  this  subject  in  this  country  Is  rich  in  re- 
search, reasoning,  and  learning.  In  fact  the 
matter  has  been  so  extensively  treated  that 
at  this  late  day,  when  a  new  state  is  called 
upon,  to  fix  the  rule,  there  Is  nothing  left  to 
say  upon  the  subject  either  new  or  original; 
and  the  labors  of  a  court  are  perhaps  nothing 
more  than  to  select  from  the  three  rules 
which  have  heretofore  been  adopted  in  differ- 
ent jurisdictions  that  which  may  be  deemed 
to  be  the  one  which,  under  all  the  circum- 
stances, should  obtain  In  this  state. 
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Under  the  common  law,  navigable  water 
was  that  which  ebbed  and  flowed  with  the 
tides  of  the  ocean.  Upon  navigable  water 
the  abutting  landowner  had  title  to  high-wa- 
ter mark.  Upon  nonnavigable  streams  the 
abutting  landowner  had  title  ad  fllum  medi- 
um aquae.  In  some  of  the  original  13  states, 
which  lay  along  the  seashore,  and  where 
streams  navigable  in  fact  were  generally 
those  in  which  the  tide  ebbed  and  flowed,  the 
common-law  rule  was  adopted.  But  when, 
early  in  this  century,  the  great  tide  of  immi- 
gration began  to  flow  westward,  and  follow 
the  mighty  Water  courses  of  the  continent,  it 
soon  became  apparent  that  the  common-law 
rule  could  not  be  applied  to  the  great  rivers, 
navigable  In  fact,  and  one  of  which  alone  Is 
In  fact  navigable  above  tide  water  for  a  dis- 
tance which  would  several  times  girdle  the 
ancient  home  of  the  common  law.  '  The  com- 
mon law  was  therefore  modified,  and  the  rule 
is  now  established  by  the  overwhelming 
weight  of  American  authority  that  a  stream 
navigable  in  fact  Is  navigable  in  law.  For 
the  history  of  the  development,  up  to  the 
year  1856,  of  this  American  rule,  we  refer  to 
that  profoundly  learned  treatise  found  in  Mc- 
Manus  v.  Carmichael,  3  Iowa,  1,  In  which 
case  the  supreme  court  of  Iowa,  with  the  aid 
of  able  counsel,  exhausted  the  whole  subject 
With  the  adoption  of  this  rule,  the  doctrine 
that  the  riparian  owner's  title  to  the  land 
bounded  by  a  river  nontidal,  although  nav- 
igable In  fact,  runs  ad  fllum,  was  also  gener- 
ally repudiated.  But  at  this  point  the  courts 
of  different  states  have  followed  different 
paths.  One  group  of  states  holds  that  the 
abutting  title  goes  to  high-water  mark,  and 
the  other  group  holds  that  It  extends  to  low- 
water  mark.  On  this  line  the  battle  of  deci- 
sions has  waged  since  a  period  long  prior  to 
the  time  when  the  waters  of  our  state  were 
made  the  servants  of  commerce.  Argument, 
history,  reasoning,  and  politics  have  been 
called  to  the  aid  of  the  advocates  of  the  two 
doctrines.  See  the  interesting  collection  of 
cases  in  the  briefs  of  counsel  In  this  case.  As 
we,  among  the  last  commonwealths  of  the 
Union,  approach  a  solution  of  this  question, 
it  would  be  interesting— but,  in  view  of  what 
has  been  done  by  scores  of  able  courts  before 
us,  it  would  probably  not  be  instructive  or 
important— to  make  an  excursion  through  this 
field,  where  the  footprints  of  our  remote  prede- 
cessors have  long  ago  been  beaten  into  plain 
paths  by  those  who  are  even  now,  to  us,  an- 
cient explorers.  But,  In  selecting  into  which 
one  of  these  paths  we  shall  turn  the  course  of 
jurisprudence  of  this  state,  it  would,  were  It 
not  for  a  matter  which  we  will  mention  be- 
low, be  appropriate  that  we  briefly  state  our 
reasons  why  we  deem  one  rule,  rather  than 
the  other,  to  be  justified  or  demanded  by  our 
history,  circumstances,  geography,  and  topog- 
raphy, and  by  the  fact  that  the  common  law, 
so  far  as  the  same  is  applicable  and  of  a  gen- 
eral nature,  is  adopted  and  in  force  in  this 
state  until  repealed  by  legislative  authority. 


We  have  concluded,  after  a  review  of  the 
decisions  of  other  states  upon  this  subject, 
that  upon  reason  and  authority,  and  in  view 
of  all  the  circumstances  of  this  state,  we  are 
fully  justified  In  holding  that  the  boundary 
of  land  bordering  upon  a  navigable  river 
should,  whenever  another  Intent  Is  not  ex- 
pressed, be  held  to  extend  to  the  ordinary 
low-water  mark.  We  refrain  from  an  elab- 
orate presentation  of  our  grounds  for  this 
holding,  for  the  reason  suggested  above,  and 
also  for  the  reason  that  the  rule  thus  an- 
nounced by  decision  will  become  in  a  few 
months  the  rule  by  statute.  This  state  is 
Just  about  to  enter  upon  a  fully  developed 
code  era.  The  legislative  assembly  has  just 
adopted  a  Code  of  Cl^ll  Procedure,  a  Civil 
Code,  a  Penal  Code,  and  a  Political  Code,  pre- 
pared by  commissioners  during  the  labors  of 
several  years  past.  The  law  adopting  the 
Civil  Code  was  approved .  by  the  governor 
February  19,  1893.  This  Code  is  to  take  ef- 
fect and  become  the  law  on  July  1,  1895. 
This  subject  of  land  being  bounded  by  a 
navigable  river  is  settled  for  the  future  by 
the  Civil  Code.  The  code  commission  and 
the  legislature  had  before  them  the  legal  lit- 
erature and  learning  to  which  we  have  above 
referred,  and,  as  a  result,  they  have  adopted 
the  rule  of  the  low-water  mark.  Section  772 
of  the  Civil  Code  Is  as  follows:  "Except 
where  the  grant  under  which  the  land  Is 
held  Indicates  a  different  Intent,  the  owner 
of  the  land,  when  it  borders  upon  a  naviga- 
ble lake  or  stream,  takes  to  the  edge  of  the 
lake  or  stream  at  low  water  mark;  when  It 
borders  upon  any  other  water,  the  owner 
takes  to  the  middle  of  the  lake  or  stream." 
This  rule  will  be  the  law  on  the  1st  day  of 
July,  1895.  We  are  also  of  opinion,  as  above 
stated,  that  it  Is  the  wisest  and  most  expedi- 
ent rule.  We  are  thus,  by  the  view  which 
we  take  of  the  reason  and  authority  for  the 
rule  of  the  low- water  mark,  enabled  to  leave 
the  law,  in  this  important  matter,  so  that  it 
will  suffer  no  change  by  the  adoption  of  the 
Civil  Code.  We  therefore,  for  the  reasons 
given,  shall  follow  the  decisions  of  those 
courts  which  hold  that  the  title  of  one  own- 
ing land  bounded  simply  by  a  navigable  riv- 
er extends  to  the  ordinary  low-water  mark. 

Another  matter,  perhaps,  should  be  noticed. 
Defendant  claims  in  his  argument  that  eject- 
ment is  not  the  proper  remedy.  He  asserts 
that  he  has  rights,  as  a  navigator  or  a  fisher- 
man, upon  the  strip  of  land  between  the 
high-water  and  the  low-water  mark,  and 
that,  having  such  rights,  he  cannot  be  eject- 
ed from  that  strip  of  land.  It  Is  true  that, 
while  the  abutting  owner  owns  to  the  low- 
water  mark  on  navigable  rivers,  still  the  pub- 
lic have  certain  rights  of  navigation  and  fish- 
ery upon  the  river  and  upon  the  strip  in  ques- 
tion. But  no  such  case  as  that  is  made  in 
the  pleadings.  Defendant  does  not  claim 
any  right  whatever  to  be  upon  this  strip  of 
land  for  the  purposes  of  navigation  or  fishery. 
His  defense  is  clearly  made  upon  the  Issue 
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that  plaintiff  has  no  title  whatever  to  the 
strip,  and  therefore  he  cannot  recover  pos- 
session of  the  same.  Upon  this  issue  we 
have  to  hold  against  the  defendant.  By  the 
pleadings  it  appears  that  defendant  had  ex- 
cluded plaintiff  from  the  possession  of  the 
ground,  and  is  in  possession  himself,  gener- 
ally, if  it  may  be  so  expressed,  and  that  he 
is  not  there  claiming  rights  as  a  navigator 
or  fisherman.  The  rights  of  navigation  or  of 
fishing  are  not  at  all  involved  in  these  plead- 
ings. Therefore,  the  plaintiff  owning  this 
strip  of  land,  subject  only  to  the  public  use 
of  navigation  and  fishing,  which  are  not  here 
concerned,  and  defendant  having  no  claim 
or  color  or  pretense  of  title  or  right  of  pos- 
session, it  is  difficult  to  see  why  ejectment 
would  not  lie.  It  was  said  in  Rice  v.  Rud- 
diman,  10  Mich.  130,  by  Martin,  C.  J.,  in  a 
concurring  opinion,  as  follows:  "I  think  the 
rights  of  riparian  proprietors  upon  our  inte- 
rior lakes  *  *  *  are  the  same  as  those  of 
proprietors  upon  navigable  streams.  They 
have  the  right  to  construct  buildings, 
wharves,  and  other  improvements  in  front 
of  their  lands,  so  long  as  the  public  servitude 
is  not  thereby  impaired.  They  are  a  part  of 
the  realty  to  which  they  attach,  and  pass 
with  it  Certainly,  no  one  can  occupy  for 
his  individual  purposes  the  water  front  of 
such  riparian  proprietor,  and  the  attempt  of 
any  person  to  do  so  would  be  a  trespass." 
See,  also,  Berry  v.  Snyder,  3  Bush,  266;  Han- 
ford  v.  Railroad  Co.,  43  Minn.  104,  42  N.  W. 
596,  and  44  N.  W.  1144;  and  Ball  v.  Slack,  2 
Whart  508.  We  are  therefore  of  opinion 
that  the  demurrer  to  the  answer  was  proper- 
ly sustained,  and  the  judgment  for  the  plain- 
tiff is  accordingly  affirmed.  Affirmed. 

HUNT,  J.,  concurs. 


(15  Mont.  43S) 

BATEMAN  et  ur.  v.  RAYMOND  et  ux. 

(Supreme  Court  of  Montana.    March  4,  1895.) 

Deed  Intended  as  a  Moutgagb  — Possession  bt 
Grantee— Allowance  for  Improvements— 

Accounting— Inconsistent  Findings. 

1.  Where,  in  an  action  by  a  grantor  to  have 
a  deed  declared  a  mortgage,  the  jury  finds  that 
it  was  intended  as  a  mortgage,  and  such  finding 
is  not  attacked,  a  subsequent  finding  by  the 
court  on  an  accounting  between  the  parties, 
that  the  grantee  believed  it  was  a  deed,  and  un- 
der such  belief  made  improvements  while  in 
possession,  must  be  set  aside  as  inconsistent 
with  the  admitted  facts. 

2.  Where,  in  such  action,  the  court  allows 
the  mortgagee  certain  items  for  improvements, 
etc.,  while  in  possession  on  the  erroneous  theory 
that  he  was  in  possession  in  the  bona  fide  belief 
that  he  was  the  owner  in  fee,  the  case  must  be 
remanded  for  an  accounting  on  the  correct  the- 
ory. 

Appeal  from  district  court  Madison  county; 
Frank  Showers,  Judge. 

Action  by  Rozelle  P.  Bateman  and  wife 
against  Winthrop  Raymond  and  wife  to  have 
a  dee  a  executed  by  plaintiffs  to  defendant 


Winthrop  Raymond  declared  a  mortgage,  and 
for  an  accounting.  From  the  judgment 
plaintiffs  appeal.  Reversed. 

This  action  was  brought  by  Bateman  and 
wife,  plaintiffs,  against  Raymond  and  wile, 
defendants,  for  the  purpose  of  having  a  cut- 
tain  deed  made  by  the  Batecnans  to  Winthrop 
Raymond  declared  to  be  a  mortgage,  and  for 
an  accounting  between  the  parties.   In  about 
the  month  of  July,  1887,  the  plaintiffs,  being 
indebted  to  the  defendant  Raymond  in  the 
sum  of  $11,574,  made  and  delivered  to  Ray- 
mond a  deed  conveying  a  large  quantity  of 
real  estate.   That  deed  was  absolute  upon 
its  face.   Some  time  after  making  this  deed, 
defendant  Raymond  went  into  possession  of 
the  real  estate,  and  remained  in  such  posses- 
sion until  the  commencement  of  this  action. 
The  cause  came  on  for  trial  before  the  dis- 
trict court,  sitting  with  a  jury,  at  the  Feb- 
ruary term,  1894.    Only  one  question  was 
tried  to  the  jury.  That  question  was  stated 
in  a  finding  submitted,  as  follows:  "Was 
the  instrument  executed  on  the  29th  day  of 
July,  1887,  by  plaintiffs  to  defendant  Ray- 
mond, given  as,  and  intended  at  the  time  to 
be,  a  mortgage  to  secure  existing  indebtedness 
of  plaintiffs  to  defendant  Raymond?"  This 
question  the  jury  answered  in  the  affirma- 
tive.  Thereupon  the  court  appointed  a  ref- 
eree to  take  evidence  upon  the  accounting 
between  plaintiffs  and  defendants.   The  ref- 
eree reported  at  the  May  term,  1894.  The 
court  considered  \the  testimony  reported  by 
the  referee,  and  also  some  further  oral  testi- 
mony, on  the  question  of  the  accounting. 
Upon  this  report  of  the  referee  and  the  evi- 
dence, the  court  made  findings  as  to  the  ac- 
counting between  the  parties.   The  findings 
contained  the  account  as  the  court  settled 
it  showing  a  balance  due  from  Bateman  to 
Raymond  of  $13,924.44.   Judgment  was  en- 
tered upon  said  account  as  follows:  "That 
all  the  accounts- between  plaintiffs  and  de- 
fendants be  declared  settled,  according  to  the 
judgment  herein;  that  upon  the  payment  of 
said  sum  of  $13,924.50  by  the  plaintiffs  to 
the   defendants,    Winthrop  Raymond  and 
Ella  Raymond,  his  wife,  they  shall  accept 
the  same,  and  shall  reconvey  to  the  plain- 
tiffs, by  good  and  sufficient  deed,  the  said 
lands  described  in  the  complaint  and  the 
whole  thereof,  except  those  parcels  sold  by 
the  defendant  as  town  lots;  and  that  the 
costs  of  this  accounting  be  divided  equally 
between  the  parties."    A  motion  for  a  new 
trial  was  made  by  the  plaintiffs  upon  this 
question  of  the  decision  upon  the  accounting. 
This  motion  was  denied.  From  the  order  de- 
nying this  motion,  and  from  the  judgment 
upon  the  accounting,  the  plaintiffs  appeal  to 
this  court.   The.  alleged  errors  upon  which 
they  rely  are  set  forth,  along  with  the  dis- 
cussion of  the  same,  in  the  opinion  below. 

Samuel  Nord,  Smith  &  Nord,  and  Wm.  A. 
Clark,  for  appellants.  Blake  &  Penwell  and 
Corbett  &  Wellcome,  for  respondents. 
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DE  WITT,  J.  (after  stating  the  facts). 
One  of  the  specifications  of  error  Is  that  the 
<*ourt  erred  In  the  finding  of  the  rental  value 
of  the  farm  during  the  time  that  the  mort- 
gagee Raymond  was  in  possession.  Upon 
this  question,  however,  there  was  a  substan- 
tial conflict  in  the  testimony,  and  the  find- 
ing will  not  be  disturbed.  Brownfleld  v. 
Bier  (this  term)  39  Pac.  461. 

The  same  Is  true  in  regard  to  the  specifica- 
tion of  error  in  regard  to  the  wheat,  bran, 
and  shorts.  There  was  a  substantial  con- 
flict in  the  testimony  as  to  whether  this 
property  was  or  was  not  Included  in  a  cer- 
tain sale  of  personal  property,  described  in 
the  evidence. 

The  other  errors  assigned  all  depend  up- 
on the  error  of  the  court  In  finding  No.  14. 
It  is  to  be  observed  that  the  finding  of  the 
jury  upon  the  question  of  mortgage  vel  non 
was  that  the  Instrument,  which  was  a  deed 
on  its  face,  was  given  as,  and  was  Intended 
at  the  time  to  be,  a  mortgage  to  secure  In- 
debtedness from  plaintiff's  to  defendants. 
This  finding  is  not  attacked.  It  is  a  fact 
in  the  case.  Indeed,  plaintiffs  cannot  at- 
tack it,  if  they  wish  to  sustain  their  case. 
It  establishes  their  contention.  Defendants 
do  not  attack  It  Therefore,  it  is  now  true 
and  undisputed,  not  only  that  the  instrument 
was  a  mortgage,  but  that  it  was  given  as  a 
mortgage,  and  intended  by  the  parties  as  a 
mortgage.  Defendant  Raymond  was  one  of 
the  parties.  It  was  therefore  intended  by 
him  to  be  a  mortgage.  In  the  face  of  this 
unattacked  finding  and  fact,  the  court,  when 
the  matter  of  the  accounting  comes  before  it, 
makes  the  following  finding:  "That  the  de- 
fendant Raymond  had  reason  for  believing 
himself  possessed  of  an  absolute  estate  In 
the  land,  and  did  believe  that  he  was  the 
owner  of  the  property,  and  acting  under  the 
belief,  and  in  good  faith,  made  certain  bene- 
ficial repairs  and  Improvements  upon  the 
property  to  the  extent  and  value  of  the  sum 
of  $4,422.21;  that  thie  improvements  consist- 
ed of  repairs  and  Improvements  on  dwelling 
and  tenement  houses,  store  building,  barn, 
and  outhouses,  seeding  portions  of  the  land 
to  tame  grasses,  planting  fruit  trees,  build- 
ing new  fences,  constructing  fences,  and 
cleaning  and  grubbing  land,  and  cutting  wil- 
lows, and  other  necessary  repairs  and  im- 
provements Incident  to  the  economical  and 
beneficial  use  of  the  property,  and  Increased 
the  value  thereof,  and  that  the  expenses  of 
the  same  were  reasonable."  (No.  14.)  Up- 
on this  finding  of  the  court  that  Raymond 
had  reason  for  believing  himself  possessed 
of  the  absolute  estate  in  the  land,  and  not 
that  he  was  simply  a  mortgagee,  the  court, 
upon  the  accounting,  allowed  him  several 
items  which  he  had  expended  upon  the  prem- 
ises. But  this  finding  No.  14  cannot  be  sus- 
tained. It  is  simply  impossible  that  Ray- 
mond accepted  this  deed  as  a  mortgage,  and 
intended  it  to  be  so,  and  also  that  he  believed 
that  he  had  an  absolute  estate  in  the  land. 


We  are  not  called  upon  to  review  the  find- 
ing of  the  Jury  that  the  instrument  was  a 
mortgage.  Starting  with  and  keeping  to 
that  fact  in  the  case,  the  contradictory  find- 
ing that  Raymond  believed  that  it  was  a 
deed  cannot  be  sustained,  and  must  be  set 
aside.  This  case  is  not  like  the  one  of  John- 
son v.  Blelenberg,  14  Mont.  506,  37  Pac.  12, 
for  In  that  case  there  were  two  contradictory 
findings,  both  of  which  were  attacked,  and 
we  said  that  it  was  not  for  us  to  determine 
which  finding  was  true.  But  in  the  case  at 
bar  the  one  finding— the  first  one— that  the 
instrument  was  a  mortgage  is  not  attacked, 
and  is  accepted  by  all  parties  as  true.  But 
the  contradictory  finding  Is  attacked.  There- 
fore, the  situation  of  the  case  is  this:  That 
It  is  the  fact,  as  everybody  agrees,  that  the 
instrument  was  a  mortgage,  and  Intended  by 
the  parties  to  be  sueh.  And,  with  this  fact 
undisturbed  and  unattacked,  the  court  finds 
that  one  party  believed  It  was  not  a  mort- 
gage. We  see  no  other  course  in  this  case 
but  to  set  aside  the  finding  No.  14.  From 
this  finding  other  errors  flowed. 

In  pursuance  to  the  finding  No.  14,  the 
court  also  found  that  the  defendant  Ray- 
mond, who  was  a  mortgagee  in  possessior, 
was  entitled  to  a  credit  of  $188  for  surveying 
and  platting  a  town  site,  which  was  part  of 
the  premises  Included  In  the  mortgage.  This 
was  finding  No.  10.  In  finding  No.  13  the 
court  also  allowed  said  Raymond  a  credit 
of  $100  per  annum  for  superintending  the 
property  during  the  time  in  which  he  was  in 
possession.  In  the  accounting  which  the 
court  made  upon  the  report  of  the  referee. 
It  also  gave  said  Raymond  credit  for  a  large 
number  of  other  expenditures  "incident  to 
the  convenient  and  profitable  use  of  the 
property."  (Finding  No.  14.)  But  a  mort- 
gagee in  possession  is  entitled  to  credit  for 
expenditures  made  by  him  necessary  for  the 
preservation  and  protection  of  the  property. 
11  Jones,  Mortg.  §  1127,  and  cases  there  cit- 
ed; 10  Am.  &  Eng.  Enc.  Law,  p.  261,  and 
cases  there  cited.  But  In  this  case  the  low- 
er court,  upon  the  accounting,  was  not  pro- 
ceeding upon  the  theory  that  Raymond  was 
simply  a  mortgagee  in  possession,  but. 
on  the  other  hand,  upon  the  theory  that  he 
was  in  possession  in  the  bona  fide  belief  that 
he  was  the  owner  in  fee.  Therefore,  the 
items  allowed  to  Raymond  as  credits  wer* 
allowed  upon  a  false  and  wrong  theory  as 
to  Raymond's  possession.  Respondents  cite 
authorities  to  the  effect  that  a  person  In  pos- 
session of  real  estate,  in  the  honest  belief 
that  he  Is  the  owner  in  fee,  in  making  im- 
provements and  expenditures  upon  the  prem- 
ises, stands  in  a  different  position  than  a 
mortgagee  in  possession.  It  was  on  the 
theory  that  xvaymond  was  a  person  honestly 
believing  that  he  owned  the  fee  that  the 
court  below  proceeded.  This  was  by  rea- 
son of  the  court's  error  in  finding  No.  14. 
But  we  cannot  see  how  we  can  strike  out 
any  items  or  modify  the  judgment  so  as  to  af- 
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firm  it  as  modified.  We  are  of  opinion  that 
the  case  must  go  back  to  the  district  court, 
and  that  court  must  place  itself  upon  the 
right  ground  for  a  determination  of  what 
items  should  be  allowed.  The  court  must 
ascertain  what  items  of  expense  were  neces- 
sary for  the  protection  and  preservation  of 
the  estate  by  a  mortgagee  in  possession. 
The  court  below  has  never  made  findings  up- 
on this  correct  theory. 

The  judgment  of  the  district  court  Is  there- 
fore reversed,  and  the  case  is  remanded, 
with  the  following  directions:  The  court  will 
set  aside  finding  No.  10,  allowing  the  credit 
of  $188  for  surveying;  and  finding  No.  13, 
allowing  ?100  per  annum  for  superintending 
the  property;  and  also  finding  No.  14.  The 
court  will  then  find  from  the  testimony  al- 
ready before  it,  and  from  any  other  testi- 
mony which  It  finds  it  necessary  to  take, 
whether  said  sum  of  $188  for  surveying,  and 
said  sum  of  $100  per  annum  for  superintend- 
ing the  property,  and  all  other  items  of  ex- 
penditure upon  the  estate,  set  forth  in  the 
account,  were  necessary  for  the  protection 
and  preservation  of  the  estate  by  a  mort- 
gagee in  possession,  and  will  allow  all  of  such 
items  as  a  credit  to  the  defendants,  and  will 
disallow  all  such  items  of  expenditure  upon 
the  estate  which  were  not  so  necessary  for 
such  protection  and  preservation.  Johnson 
v.  Bielenberg,  supra.  Having  found  these 
facts,  the  court  will  then  enter  judgment  for 
the  balance,  as  It  may  appear  from  the  find- 
ing and  the  account.  The  findings  In  all 
respects  except  as  herein  set  forth  are  undis- 
turbed. The  costs  of  this  appeal  will  be 
taxed  against  the  respondents.  Reversed. 

HUNT,  J.,  concurs. 


(21  Colo.  38) 

In  re  CONSTITUTIONALITY  OP  SENATE 

BILL  NO.  293. 
(Supreme  Court  of  Colorado.    March  1,  1895.) 

Constitutional  Law— Special  Acts— Judicial 
Notice. 

1.  Where  a  bill,  by  its  terms,  is  made  ap- 
plicable to  all  towns  and  cities  contiguous  to 
any  city  of  100,000  or  more  inhabitants,  the 
courts  will  take  judicial  notice  of  the  fact  that 
there  is  only  one  city  in  the  state  with  such  a 
population,  and  there  is  no  probability  that  any 
other  city  will  come  within  its  terms  for  many 
years. 

2.  Under  Const  art.  14,  §§  13,  14,  provid- 
ing that  the  general  assembly  shall  make  gen- 
eral laws  for  the  organization  and  classification 
of  cities  and  towns,  an  act  making  cities  and 
towns  contiguous  to  Denver  subject  to  the  spe- 
cial charter  of  the  city  of  Denver  is  unconstitu- 
tional. 

Question  submitted  by  the  senate  of  the 
state  of  Colorado  as  to  the  constitutionality 
of  senate  bill  No.  293,  providing  for  th<»  con- 
solidation of  contiguous  towns  and  cities. 

The  opinion  of  the  court  is  in  response  to 
the  following  preamble  and  interrogatories: 
"Whereas,  provision  is  made  in  and  by  Sec- 
tion 2  of  senate  bill  No.  293  for  the  consolida- 


tion of  certain  towns  and  cities  with  larger 
cities,  said  section  being  In  the  following 
words,  namely:  'Sec  2.  All  towns  and  cities 
now  or  hereafter  existing,  having  a  popula- 
tion of  less  than  one  hundred  thousand,  and 
lying  contiguous  to  any  city  existing  or  to 
exist  under  general  laws  or  a  special  char- 
ter with  a  population  of  one  hundred  thou- 
sand or  more,  .shall,  upon  the  passage  of 
this  act,  or  on  becoming  contiguous  to  any 
such  larger  city,  be  dissolved,  and  the  terri- 
tory included  therein  shall  be  consolidated 
with  and  become  part  of  the  larger  city,  un- 
der the  name  of  the  larger  city;  and  whereas, 
the  constitutionality  of  said  provision  has 
been  questioned:  Therefore  be  it  resolved  by 
the  senate  of  the  state  of  Colorado  that  the 
supreme  court  of  this  state  is  hereby  respect- 
fully requested  to  inform  the  senate  whether, 
in  their  opinion,  section  2  of  said  bill  is  in 
conflict  with  section  25  of  article  2,  or  with 
section  25  of  article  5,  or  with  section  13,  of 
article  14,  of  the  constitution  of  this  state.*  " 

P.  A.  Williams  and  Piatt  Rogers,  for  the 
bilL  L.  E.  Kenworthy,  J.  E.  Robinson,  T.  H. 
Thomas,  and  C.  W.  Everett,  against  the  bilL 

HAYT,  C.  J.  The  constitution  requires  the 
legislature  to  provide  by  general  law  for  the 
organization  and  classification  of  cities  and 
towns,  and  prohibits  special  legislation  in  all 
cases  where  a  general  law  can  be  made  ap- 
plicable. By  the  first  provision  mentioned, 
the  sovereign  power  has  determined  that  a 
general  law  can  be  made  applicable  to  the 
organization  and  classification  of  cities  and 
towns,  and  it  therefore  follows  that  all  spe- 
cial legislation  upon  the  subject  is  prohibited. 
The  legislature  has  by  general  law  provided 
for  the  Incorporation  of  cities  and  towns,  for 
the  annexation  of  contiguous  territory,  for 
the  uniting  of  contiguous  cities  or  towns,  for 
the  consolidation  of  contiguous  cities  or 
towns,  for  the  annexation  of  one  town  or 
city  to  another,  and  for  the  discontinuance 
of  incorporations.  These  provisions  are  all 
general  In  character,  and  cover  the  entire 
ground  attempted  to  be  covered  by  the  bill 
before  us.  Mills'  Ann.  St  §§  4364-4369,  4374, 
4376,  4378,  4523-4528;  Sees.  Laws  1893,  p. 
451. 

The  particular  section  of  this  bill  to  which 
our  attention  is  directed  Is  similar  In  char- 
acter to  certain  provisions  of  a  bill  submitted 
to  this  court  by  the  ninth  general  assembly, 
entitled  "A  bill  for  an  act  to  revise  aucl 
amend  the  charter  of  the  city  of  Denver."  It 
was  the  design  of  that  bill,  as  it  is  of  this,  to 
consolidate  with  the  city  of  Denver,  the  vari- 
ous towns  and  cities  contiguous  thereto;  but 
it  was  then  held  that  the  corporate  existence 
of  towns  incorporated  under  the  general  laws 
of  the  state  could  not  be  destroyed  under  tue 
guise  of  amending  the  charter  of  Denver; 
that  such  legislation  was  special  in  character, 
and  prohibited  by  the  constitution.    In  r» 
Extension  of  Boundaries  of  City  of  Denver. 
18  Colo.  288,  32  Pac  615.    The  present  t>Ul 
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was  evidently  prepared  for  the  purpose  of 
accomplishing  the  result  sought  to  be  accom- 
plished by  the  bill  introduced  into  the  ninth 
general  assembly  but  by  a  slightly  different 
method.  Much  of  the  time  of  the  courts  has 
been  taken  up  during  the  last  two  years  In 
the  consideration  of  questions  relating  to  the 
charter  of  the  city  of  Denver  and  the  annexa- 
tion thereto  of  contiguous  towns  Incorporated 
under  the  general  laws  of  the  state;  and  the 
desire  to  avoid  the  effect  of  the  rules  estab- 
lished in  those  litigated  cases  is  quite  likely 
to  Induce  parties  In  Interest  to  prepare  bills 
In  the  hope  that  the  force  of  such  decisions 
may  be  weakened,  or  perhaps  destroyed,  in 
an  ex  parte  proceeding,  In  answer  to  legisla- 
tive questions.  The  former  bill  was  declared 
unconstitutional,  for  the  reason  that  by  its 
terms  certain  cities  and  towns  incorporated 
under  general  laws  would  have  their  cor- 
porate existence  destroyed  as  the  result  of  an 
amendment  to  the  special  charter  of  the  city 
of  Denver.  The  bill  now  submitted  is  claim- 
ed to  be  general  In  character,  for  the  reason 
that,  by  its  terms,  it  is  made  applicable  to  all 
towns  and  cities  contiguous  to  any  city  of 
100,000  or  more  inhabitants.  The  court  will, 
however,  take  judicial  notice  of  the  official 
census  so  far  as  it  relates  to  the  state,  and 
by  this  we  find  that  Denver  is  the  only  city 
in  the  state  having  a  population  of  100,000, 
and  that  the  next  largest  city  has  a  popula- 
tion of  less  than  25,000.  It  necessarily  fol- 
lows, therefore,  that  the  proposed  act  at 
present  applies  only  to  towns  and  cities  con- 
tiguous to  Denver,  and  to  the  city  of  Denver 
with  its  special  charter,  while  there  is  no 
probability  that  any  other  city  will  increase 
in  population  sufficiently  to  come  within  its 
terms  for  many  years  to  come. 

Sections  13  and  14  of  article  14  of  the  state 
constitution  are  as  follows: 

"Sec.  13.  The  general  assembly  shall  pro- 
vide by  general  laws  for  the  organization  and 
classification  of  cities  and  towns.  The  num- 
ber of  such  classes  shall  not  exceed  four,  and 
the  powers  of  each  class  shall  be  defined  by 
general  laws,  so  that  all  municipal  corpora- 
tions of  the  same  class  shall  possess  the  same 
powers  and  be  subject  to  the  same  restric- 
tions. 

"Sec.  14.  The  general  assembly  shall  also 
make  provision  by  general  law  whereby  any 
city,  town  or  village,  Incorporated  by  any 
special  or  local  law,  may  elect  to  become 
subject  to  and  be  governed  by  the  general 
law  relating  to  such  corporations." 

It  is  apparent  from  these  two  sections  and 
the  Inhibition  against  special  laws— First,  that 
the  legislature  is  prohibited  from  granting  a 
special  charter  to  any  city  or  town;  second, 
it  Is  required  to  provide  by  general  law  for 
the  incorporation  of  cities  and  towns.  The 
condemnation  by  the  constitution  of  special 
charters  is  too  plain  to  admit  of  controversy. 
The  framers  of  the  instrument,  and  the  peo- 
ple, having  in  view  the  many  evils  resulting 


from  such  special  charters,  absolutely  pro- 
hibited the  granting  of  such  charters  In  the 
future,  and  at  the  same  time,  recognizing  the 
injustice  of  annulling  those  already  granted, 
allowed  these  to  remain  until  repealed  or 
voluntarily  surrendered,  but  required  the 
legislature  to  open  the  way  by  general  law 
for  the  Incorporation  of  cities  and  towns 
theretofore  incorporated  by  special  acts.  In 
view  of  the  hostility  of  the  constitution  to 
special  charters,  we  are  clearly  of  the  opinion 
that  cities  and  towns  incorporated  under  a 
general  law  cannot  be  made  subject  to  the 
special  charter  of  the  city  of  Denver  by  direct 
legislation,  although  the  legislature  may  pro- 
vide the  means  by  which  contiguous  towns 
and  cities  may  become  annexed.  In  deter- 
mining the  constitutionality  of  an  act.  the 
courts  will  look  to  its  necessary  operation, 
and,  viewing  the  proposed  legislation  with 
reference  to  its  effect,  it  Is  apparent  that  the 
immediate  and  inevitable  result,  if  constitu- 
tional, will  be  to  make  the  cities  and  towns 
contiguous  to  Denver  subject  to  the  special 
charter  of  the  city  of  Denver.  This  being 
contrary  to  the  letter  and  spirit  of  the  consti- 
tution, the  proposed  legislation,  if  enacted, 
would  be  without  force. 


(106  Cal.  163) 
In  re  HOPE'S  ESTATE.    (No.  15,883.) 
(Supreme  Court  of  California.    Feb.  28,  1895.) 

Executors  and  Administrators  —  Payment  or 
Interest  Bearing  Debts— Jurisdiction 
op  Probate  Court. 
Under  Code  Civ.  Proc.  §  1513,  providing 
that  an  administrator  may,  at  any  time,  on  the 
order  of  the  court,  pay  all  interest  bearing  debts 
of  decedent,  the  court  cannot,  on  the  applica- 
tion of  a  creditor,  compel  an  advance  payment. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
Walter  H.  Levy,  Judge. 

Application  by  the  holder  of  an  interest 
bearing  claim  against  the  estate  of  John  T. 
Hope,  deceased,  to  compel  the  administra- 
trix to  pay  the  debt  From  an  order  direct- 
ing Its  payment,  the  administratrix  appeals. 
Reversed. 

J.  D.  Sullivan  and  Herbert  Choynskl,  for 
appellant  Edward  Myers,  for  respondent 

HENSHAW,  J.  The  court  in  probate 
directed  the  Immediate  payment  of  a  claim 
against  the  estate'  of  deceased,  after  a  show- 
ing that  the  claim  was  upon  a  judgment 
rendered  against  him  in  his  lifetime;  that 
it  bore  interest;  that  it  had  been  allowed 
and  approved  by  the  administratrix  and  the 
judge  about  15  months  previously;  that  it 
was  a  preferred  claim;  that  notice  to  cred- 
itors had  been  duly  published,  and  the 
time  for  presentation  of  claims  had  expired; 
and  that  there  were  funds  In  the  hands  of 
the  administratrix  ample  for  its  payment 
and  properly  applicable  thereto.  The  admin- 
istratrix appeals  from  the  order. 
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The  only  question  presented  by  the  appeal 
is,  In  the  language  of  the  appellant,  has 
the  superior  court,  sitting  in  probate,  Ju- 
risdiction to  make  an  order  directing  the 
administratrix  of  an  estate  to  pay  a  claim 
against  the  estate  under  such  circumstances, 
no  inventory  having  been  made  or  filed,  and 
no  account  of  her  administration  ever  hav- 
ing been  filed  by  her  or  settled  by  the  court? 
The  order  is  based  upon  section  1513  of  the 
Code  of  Civil  Procedure,  which  provides: 
"If  there  be  any  debt  of  the  decedent  bear- 
ing interest,  whether  presented  or  not,  the 
executor  or  administrator  may,  by  order  of 
the  court,  pay  the  amount  then  accumulated 
and  unpaid,  or  any  part  thereof,  at  any  time 
when  there  are  sufficient  funds  properly  ap- 
plicable* thereto,  whether  said  claim  be  then 
due  or  not;  and  interest  shall  thereupon 
cease  to  accrue  upon  the  amount  so  paid. 
This  section  does  not  apply  to  existing  debts, 
unless  the  creditor  consent  to  accept  the 
amount"  We  make  no  doubt  but  that  this 
section  contemplates  the  payment  of  the 
principal  as  well  as  the  interest  of  such  a 
debt  It  was  added  to  the  Code  after  the 
passage  of  sections  1647,  1648,  Code  Civ. 
Proc.,  and  is  a  modification  of  the  general 
rule  as  to  the  time  of  payment  of  the  class 
of  claims  specified  in  it  The  section,  how- 
ever, is  designed,  not  for  the  benefit  of  cred- 
itors, but  for  the  benefit  of  the  estate.  It 
affords  no  right  to  the  owner  of  such  a  debt 
to  compel  an  advance  payment  of  it.  The 
order  directing  the  administratrix  to  pay 
should  be  in  its  form  not  compulsory,  but 
permissive  merely.  Then  she  may  pay  or 
not  as  her  discretion  suggests,  and  as  the 
condition  of  the  estate  warrants.  If  she 
does  not  pay,  she  cannot  be  compelled  to  do 
so  by  the  creditor,  but  will  be  liable  to  the 
estate  for  the  Interest  accruing  thereafter, 
if  she  cannot  show  that  her  refusal  was 
based  upon  sound  reasons.  The  especial 
point  relied  upon  by  appellant  is  that  she 
neglected  to  return  any  inventory  or  file 
any  account  of  her  administration;  that  be- 
cause of  this  neglect  she  cannot  be  com- 
pelled to  pay;  and  that  the  redress  of  the 
claimant  is  to  cause  her  removal,  and  the 
appointment  of  some  one  who  will  perform 
the  duties  of  the  trust  Code  Civ.  Proc.  f 
1450.  This  contention  does  not  commend 
itself,  still  less  the  attitude  of  the  adminis- 
tratrix in  making  it.  She  cannot  be  com- 
pelled to  pay,  not  because  she  has  been 
faithless  to  her  trust  but  because  a  com- 
pulsory order  is  in  excess  of  the  jurisdiction 
of  the  court  The  order  here  directs  the  im- 
mediate payment  of  the  debt  It  must  be 
held  to  have  been  designed  as  imperative 
and  mandatory.  So  construed,  it  was  in  ex- 
cess of  the  jurisdiction  of  the  court,  and  is 
therefore  reversed. 

We  concur:  TEMPLE,  J.;  McFARLAND, 
J. 


(106  Cal.  1 

PEOPLE  v.  ROYCE.  (No.  21.081.) 
(Supreme  Court  of  California.  Feb.  28,  189 
Embezzlement— Sufficiency  of  Evidence. 
The  fact  that  the  treasurer  of  an  as 
ciation  deposits  a  check  drawn  in  its  favor  h 
bank,  and  has  the  amount  credited  to  his  p 
soual  account,  does  not  justify  a  conviction, 
the  absence  of  evidence  of  a  demand  by  the 
sociation,  or  of.  inability  to  respond  to  a  dema 

In  bank.  Appeal  from  superior  court  c 
and  county  of  San  Francisco,  J.  M.  Seaw 
Judge. 

C.  E.  K.  Royce  was  convicted  of  ember: 
ment,  and  appeals.  Reversed. 

Reddy,  Campbell  &  Metson,  for  appeUs 
Atty.  Gen.  Hart,  for  the  Feople. 

McFARLAND,  J.  In  the  opinion  delive 
in  department  (37  Pac.  630),  it  is  said  t 
"the  errors  complained  of  are  based  upon  : 
ings  upon  questions  of  evidence,  and  uj 
Instructions  to  the  Jury";  and  as  to  si 
errors  and  questions  we  are  satisfied  w 
that  opinion.  But  a  hearing  in  bank  i 
ordered  on  account  of  a  grave  doubt  wh< 
er,  under  any  proper  view  of  the  law,  th 
was  evidence  sufficient  to  warrant  a  con 
tion  of  the  crime  charged;  and,  from  furt 
consideration  of  the  case,  we  are  satis 
that  there  was  not  such  evidence. 

The  facts  shown  by  the  evidence  are  thi 
On  February  21,  1893,  the  appellant  \ 
treasurer  of  the  Veterans'  Home  Associatl 
a  corporation,  and  on  that  day  receive* 
certain  draft  for  the  benefit  of  said  asso 
tion  for  $10,350.  On  the  same  day  he 
posited  said  draft  with  the  Crocker-W. 
worth  National  Bank  of  San  Francisco,  j 
the  amount  of  the  draft  was  credited  to 
pellant's  personal  account  The  presid 
of  the  bank  testified  that  he  "did  not  b 
him  [appellant]  give  any  direction  as 
whose  credit  it  should  be  placed,"  and  t 
"we  did  not  place  It  to  the  credit  of  the 
soclatlon  because  we  have  not  had  any  b 
account  on  our  books."  Appellant  infort 
the  bookkeeper  of  the  association  that 
had  received  this  draft,  and  the  amount 
it  was  entered  by  the  bookkeeper  on  his  U 
er  of  the  date  of  February  21st  On  I 
ruary  24th  the  association  received  from 
pellant  $8,310.35  of  this  money;  and 
charge  against  appellant  is  the  embezzlem 
of  the  balance  of  said  draft  amounting 
about  $2,050.  What  became  of  this  bala 
does  not  appear.  Appellant  may  have  1 
it  ready  to  be  produced  whenever  called  : 
The  by-laws  of  the  association  required 
treasurer  to  deposit  all  funds  over  a  cert 
amount  "in  such  bank  as  the  board  [of 
rectors]  may  direct";  but  It  does  not 
pear  that  the  board  ever  made  such  dii 
tion.  or  named  any  bank  in  which  the 
posits  should  be  made.  The  by-laws  a 
provide  that  all  moneys  In  the  hands  of 
treasurer  should  be  "turned  over  to  his  i 
cessor  in  office";   but  it  does  not  app 
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that  appellant  ever  had  a  successor  in  office. 
It  Is  also  provided  In  the  by-laws  that  the 
treasurer  shall  make  reports  of  moneys  re- 
ceived and  expended  "to  the  association  at 
its  annual  meeting,"  and,  also,  "at  each 
quarterly  meeting  of  the  board  of  directors"; 
but  there  is  no  evidence  of  any  such  yearly 
or  quarterly  meeting  between  February, 
1888,  and  the  date  of  the  indictment,  which 
was  June  2,  1893,  or  that  appellant  failed 
to  report  said  money,  or  made  any  report 
In  which  it  was  not  mentioned.  There  is  no 
evidence  that  any  demand  was  ever  made 
upon'  appellant  for  said  money  by  the  asso- 
ciation, or  by  any  officer  or  agent  thereof,  or 
by  any  other  person.  The  conviction  rests, 
therefore,  solely  upon  the  fact  that  the  mon- 
ey was  deposited  with  the  bank  on  February 
21st  to  the  personal  account  of  appellant,  un- 
der the  circumstances  as  above  stated.  This 
was  evidently  the  theory  upon  which  the  in- 
dictment was  based,  for  it  is  alleged  that  the 
embezzlement  was  committed  on  the  24th 
of  February,— just  three  days  after  said  de- 
posit. It  is  true,  as  the  court  instructed 
the  jury,  that  the  crime  charged  might  have 
been  shown  to  have  been  committed  at  any 
time  before  the  date  of  the  indictment;  but 
the  deposit  of  the  money  in  the  bank  on 
February  21st  was  the  only  fact  proven  upon 
which  the  conviction  could  have  been  based. 
And  that  fact  is  not  sufficient  to  support  the 
verdict.  It  does  not  appear  that  he  was 
ever  called  upon  to  apply  the  money  to  any 
need  of  the  association,  or  to  make  any  par- 
ticular use  of  It,  or  to  put  it  in  any  special 
place.  It  Is  true  that  he  drew  one  or  two 
checks  on  the  Crocker- Wool  worth  Bank;  but 
It  does  not  appear  that  he  had  not  private 
funds  there,  and  the  testimony  of  the  presi- 
dent of  the  bank  leaves  the  impression  that 
he  had  been  keeping  an  account  with  that 
bank.  He  may  have  had  the  money  all  the 
time  ready  to  respond  to  any  demand  of  the 
association.  In  fact,  there  is  no  evidence 
that  he  did  not  pay  it  over  to  the  association. 
It  is  clear  that  he  did  not  clandestinely  keep 
It;  for  be  reported  it  to  the  bookkeeper.  No 
doubt,  embezzlement  may  be  established,  un- 
der certain  circumstances,  without  proof  of 
a  demand;  as  where  other  evidence  clearly 
shows  an  appropriation  by  an  employe1  of 
his  employer's  funds  with  intent  to  do  so 
fraudulently  and  feloniously.  But  there  Is 
no  such  evidence  in  the  case  at  bar.  It  is 
sometimes  "held  in  civil  cases  that  the  de- 
posit by  a  trustee  of  trust  funds  to  his  per- 
sonal account  is  sufficient  cause  for  charging 
him  with  Interest;  but  such  fact  alone  is 
not  sufficient  evidence  to  convict  a  man  of  a 
felony. 

For  the  reasons  above  given,  we  are  of 
opinion  that  a  new  trial  should  have  been 
given.  The  judgment  and  order  are  revers- 
ed, and  the  cause  remanded  for  a  new  trial. 

We  concur:  BEATTY,  C.  J.;  GAROUTTE, 
J.;  VAN  FLEET,  J. 


(106  Cal.  W«) 

PEOPLE  v.  STANTON.    (No.  21,105.) 

(Supreme  Court  of  California.    Feb.  25,  1895.) 

Throwing  Vitriol — Elements  of  Crime — IN- 
STRUCTIONS. 

1.  An  assault  is  a  necessary  eiement  of  the 
offense  of  throwing  vitriol  upon  another  with  in- 
tent to  injure  him.    Pen.  Code,  §  244. 

2.  On  an  information  for  willfully  throwing 
vitriol  upon,  another  with  intent  to  injure  his 
person,  where  every  element  was  proved  with- 
out contradiction  except  the  intent,  the  court 

eroperly  refused  to  charge  that  defendant  might 
e  convicted  of  a  simple  assault. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  William  T. 
Wallace,  Judge. 

Winnie  Stanton  was  convicted  of  throw- 
ing vitriol,  and  appeals.  Affirmed. 

John  L.  Love  and  A.  O.  Cotton,  for  appel- 
lant.   Atty.  Gen.  Hart,  for  the  People. 

GAROUTTE,  J.  Appellant  was  convicted 
of  violating  the  provisions  of  section  244  of 
the  Penal  Code,  which  provide:  "Every  per- 
son who  willfully  and  maliciously  places  or 
throws,  or  causes  to  be  placed  or  thrown, 
upon  the  person  of  another,  any  vitriol,  cor- 
rosive acid,  or  caustic  chemical  of  any  na- 
ture, with  the  Intent  to  Injure  the  flesh  or 
disfigure  the  body  of  such  person,  Is  punisha- 
ble by  Imprisonment  In  the  state  prison,  not 
less  than  one  nor  more  than  fourteen  years." 
The  evidence  in  the  case  proves  conclusively 
that  the  appellant  intentionally  threw  vitriol 
at  and  upon  the  prosecuting  witness,  Stem- 
ber,  and  that  such  vitriol  burnt  both  his 
clothes  and  his  person.  Upon  the  informa- 
tion and  evidence  offered  thereunder,  appel- 
lant's counsel  asked  the  court  to  Instruct  the 
jury  that  his  client  might  be  convicted  of  a 
simple  assault,  or  of  an  attempt  to  commit 
the  offense  charged,  and  this  the  court  de-  , 
clined  to  do.  The  court  based  its  refusal 
upon  the  ground  that  an  assault  was  not  a 
crime  included  in  the  offense  charged  In  the 
information,  and  that  an  instruction  upon 
the  question  of  attempt  was  not  justified  by 
the  evidence.  We  are  of  the  opinion  that  an 
assault  is  a  necessary  element  of  the  offense 
declared  by  section  244  of  the  Penal  Code. 
Wharton,  In  his  work  upon  Criminal  Law, 
in  treating  of  assaults,  at  section  610  says: 
"There  are  cases  of  poisoning  that  clearly 
involve  assaults,  e.  g.  throwing  vitriol  at  an- 
other, injecting  poison  by  force.  Here  there 
can  be  no  question."  But,  even  conceding 
appellant's  contention  in  this  regard  to  be 
sound,  that  an  assault  was  a  necessary  ele- 
ment of  the  offense  charged,  still  we  do  not 
think  the  question  of  assault  was  one  proper 
to  be  submitted  to  the  jury  in  the  present 
cose.  The  facts  did  not  Justify  it  Every 
element  of  the  offense  charged  is  conclusive- 
ly shown  by  the  evidence,  without  contradic- 
tion, save  the  single  element  of  intent.  The 
appellant  willfully  and  maliciously  threw  the 
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vitriol  upon  the  person  of  the  prosecuting 
witness.  This  cannot  be  gainsaid,  and  the 
only  open  question  remaining  is,  what  was 
her  intent  in  doing  the  act?  Upon  such  a 
state  of  facts  the  instruction  was  properly 
denied. 

An  "assault"  Is  denned  to  be  an  unlawful 
attempt,  coupled  with  a  present  ability,  to 
inflict  a  violent  injury  upon  the  person  of  an- 
other, and,  consequently,  If  the  evidence  in 
this  case  proved  an  assault,  it  proved  more, 
and  proved  the  offense  charged  in  the  in- 
formation. The  court  rightly  refused  to  in- 
struct the  jury  that  they  might  convict  the 
defendant  of  an  "attempt"  to  commit  the 
offense  charged  in  the  information,  for  if 
there  was  an  attempt  to  commit  the  offense 
that  attempt  was  carried  out.  The  defend- 
ant did  all  that  she  contemplated  doing,  and 
her  attempt  was  in  no  way  frustrated.  Up- 
on a  charge  of  robbery,  if  the  property  is 
actually  taken  by  the  criminal,  the  question 
of  an  attempt  to  commit  robbery  is  foreign 
to  the  issue  upon  trial,  and  not  a  proper  sub- 
ject-matter to  be  submitted  to  the  jury.  It 
also  necessarily  follows  upon  the  same  line 
of  reasoning  that,  if  the  question  of  "at- 
tempt" to  commit  the  offense  is  not  one  to 
be  submitted  to  the  jury,  likewise  the  ques- 
tion of  "assault"  is  not  a  proper  subject  of 
inquiry  for  the  jury,  the  only  difference  'be- 
tween' the  two  offenses  being  one  of  "pres- 
ent ability  to  inflict  the  injury,"  and  that 
element  of  the  case  is  not  a  material  one  in 
the  present  discussion.  If  the  evidence  in 
the  case  was  contradictory  as  to  whether  or 
not  the  vitriol  was  actually  thrown  upon 
the  person  of  the  prosecuting  witness,  then 
the  instructions  asked  should  have  been 
given,  but  we  find  no  such  contradiction  in 
the  record.  Measured  by  the  evidence,  the 
only  open  question  In  the  case  was  one  of  in- 
tent, and  the  proper  solution  of  that  question 
of  fact  could  in  no  way  cast  any  light  upon 
the  duty  of  the  court  in  giving  or  rejecting 
the  instructions  asked.  As  supporting  gen- 
erally the  principles  here  discussed,  see  Peo- 
ple v.  Madden,  76  Cal.  521, 18  Pac.  402;  Peo- 
ple v.  Barry,  00  Cal.  41,  27  Pac.  62;  People 
v.  Wright,  03  Cal.  564,  20  Pac.  240;  People  v. 
Scott,  03  Cal.  516,  20  Pac.  123.  The  charge 
of  the  court,  taken  as  a  whole,  is  somewhat 
argumentative,  and  to  that  extent  is  objec- 
tionuble.  But,  after  a  careful  perusal  of  it, 
we  see  nothing  therein  so  prejudicial  to  appel- 
lant's rights  as  to  demand  a  reversal  of  the 
judgment.  A  judge's  charge  to  the  jury 
should  be  a  plain  statement  of  the  law  bear- 
ing upon  the  facts  of  the  case.  It  should  be 
so  fair,  impersonal,  and  well  balanced  that 
the  jurors  who  are  to  be  guided  by  it  in  their 
deliberations  in  the  jury  room  will  be  unable 
to  deduce  therefrom  the  opinion  of  the  judge 
as  to  the  guilt  or  innocence  of  the  accused. 
"A  Judge  cannot  be  too  cautious  In  a  criminal 
trial  In  avoiding  all  Interference  with  the 
conclusions  of  the  jury  upon  the  facts." 
People  v.  Williams,  17  Cal.  147.    For  the 


foregoing  reasons  the  judgment  and  oi 
are  affirmed. 

We  concur:  McFARLAND,  J.;  TEMP 
J.;  HARRISON,  J.;  VAN  FLEET,  J. 


(106  Cal. 

GAivZ/NER  v.  DENNISON  et  aL  (No 
'  10,456.)i 

(Supreme  Coart  of  California.    March  2,  If 

Action  roa  Waobb— Evidk.vob—  Instbuotio 
Review  oh  Appeal. 

1.  A  verdict,  in  an  action  for  services 
dered,  based  on  conflicting  and  sufficient 
dence,  will  not  be  disturbed. 

2.  In  an  act:on  for  services  rendered, 
refusal  of  an  instruction  that  the  title  and 
uation  of  a  lot,  the  alleged  balance  due  on  w 
is  set  up  by  defendant  by  way  of  countercL 
are  not  issues  involved  in  the  case,  is  nol 
versible  error,  where  all  questions  relatin 
the.  lot  arose  incidentally  upon  conflicting  pr 
relating  to  the  wages  agreed  to  be  paid  plai 
per  month,  and  the  jury  were  clearly  instrn 
as  to  the  issues  to  be  determined  by  them. 

3.  On  an  issue  as  to  the  amount  of  w 
to  be  paid  for  services  rendered,  testimon, 
a  partner  of  defendant  as  to  what  was  told 
by  defendant  as  to  the  amount  of  wages 
is  inadmissible,  under  Code  Civ.  Proa  §  18! 

4.  A  contention  that  plaintiff,  suing 
services  rendered,  was  confined  by  his  pi 
ings  to  proof  of  the  amount  due  for  services 
dered  between  specified  dates,  is  not  avail 
where,  so  far  as  the  record  shows,  plaintiff 
fined  nifi  proofs  to  such  period. ' 

Commissioners'  decision.  Department 
Appeal  from  superior  court,  Los  Ang 
county;  J.  W.  McKinley,  Judge. 

Action  by  A.  N.  Gardner  against  G. 
Dennison  and  others  for  services  rende 
Verdict  and  judgment  for  plaintiff.  F 
an  order  denying  a  new  trial,  defendants 
peal.    Affi  med. 

E.  C.  Bower,  for  appellants.  W.  T.  1 
liams,  for  respondent 

BELCHER,  C.  The  plaintiff  brought 
action  to  recover  the  sum  of  $771,  bate 
of  account  alleged  to  be  due  for  work, 
bor,  and  services  done  and  performed 
him  for  defendants  between  the  5th  da] 
August,  1880,  and  the  5th  day  of  Aug 
1801,  under  an  agreement  by  them  to 
him  $50  per  month  for  such  labor  and  8 
Ices.  The  answer  denied  that  defend) 
were  Indebted  to  the  plaintiff  in  the  i 
named  in  the  complaint,  or  in  any  sum  w 
ever;  denied  that  they  ever  agreed  to 
plaintiff  $50  per  month,  or  any  sum  gre 
than  $40  per  month;  and  alleged  that 
plaintiff  had  been  paid  in  full  for  all  s 
ices  rendered  to,  and  all  indebtedness  I 
by  him  against,  them,  or  either  of  tt 
The  answer  further,  by  way  of  counterch 
alleged  that,  prior  to  the  commencemen 
the  action,  plaintiff  was  indebted  to  def« 
ants,  in  the  sum  of  $412.42,  for  balance  i 
mutual  and 'running  account  between  tt 
after  allowing  him  the  full  amount  of 
wages,  at  $40  per  month,  and  that  i 
amount  was  past  due,  and  plaintiff  had  i 
no  part  thereof.    The  case  was  tried  be. 

1  Rehearing  denied. 
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a  jury,  and  the  verdict  and  judgment  were 
In  favor  of  the  plaintiff,  for  the  sum  prayed 
for  In  his  complaint.  The  defendants  moved 
for  a  new  trial  on  a  statement  of  the  case, 
and  after  a  hearing  the  court  required  the 
plaintiff  to  remit  from  the  judgment  the  sum 
of  $100,  which  was  done.  The  court  then  de- 
nied the  motion,  and  from  that  order  the  de- 
fendants appeal. 

The  court  instructed  the  Jury,  in  effect, 
that  the  burden  was  upon  the  plaintiff  to 
prove  by  a  preponderance  of  the  evidence 
that  the  defendants  were  Indebted  to  him, 
but  that  they  were  not  bound  to  decide  the 
case  in  conformity  with  the  testimony  of  the 
greater  number  of  witnesses;  that  the  ques- 
tion was,  taking  all  the  testimony  of  all  the 
witnesses  before  them,  which  was  entitled  to 
the  greater  weight,  and  that  they  were  to 
decide  in  conformity  with  the  most  credible 
evidence,  and  that  which  they  believed  enti- 
tled to  the  greatest  weight,  considering  all 
the  facts  and  circumstances  shown.  The 
appellants  contend  that  the  jury  disobeyed 
the  first  part  of  this  instruction,  because 
the  decided  preponderance  of  the  evidence 
as  to  the  amount  which  was  to  be  paid  plain- 
tiff for  wages  was  in  their  favor,  and  hence 
that  the  verdict  was  not  only  contrary  to 
the  instructions  of  the  court,  but  was  not 
justified  by  the  evidence.  The  order  appeal- 
ed from  cannot,  In  our  opinion,  be  disturbed 
on  this  ground.  It  is  true,  there  was  a  sharp 
conflict  in  the  evidence  as  to  the  wages  to 
be  paid;  but  that  introduced  by  the  plaintiff 
was  direct  and  positive,  and  was  sufficient, 
if  believed,  as  it  must  have  been,  to  meet  all 
the  requirements  of  the  instructions,  and  to 
Justify  and  uphold  the  verdict 

The  plaintiff  commenced  working  for  de- 
fendants in  May,  1887.  At  that  time  he 
agreed  to  purchase  from  G.  L.  Dennison  a 
lot  of  land  in  a  tract  of  70  acres  owned  by 
Dennison,  and  to  pay  therefor  $1,000,  the 
lot  to  be  selected  by  plaintiff  when  the  tract 
should  be  surveyed.  He  paid  down  $200 
of  the  purchase  money,  and  agreed  that  one- 
half  of  his  wages  should  be  applied  monthly 
in  further  payment  thereof,  until  the  pay- 
ment should  be  complete.  The  defendants 
requested  the  court  to  instruct  the  Jury  that 
"the  question  of  the  title  to  the  lot,  or  what 
lot  has  been  selected  by  the  plaintiff,  is  not 
within  the  Issues  in  this  case,  and  It  is  not  a 
question  for  you  to  consider."  The  court  re- 
fused to  give  the  instruction,  and  the  defend- 
ants excepted,  and  now  assign  the  ruling  as 
error.  It  is  true,  there  was  no  Issue  as  to 
the  title  or  situation  of  the  lot;  but  the  re- 
fusal to  give  the  Instruction,  if  erroneous, 
was,  in  our  opinion,  harmless.  The  ques- 
tions as  to  the  lot  all  arose,  incidentally  in 
the  effort  to  show,  on  one  side,  that  plaintiff 
was  to  be  paid  $50  per  month,  and,  on  the 
other,  that  he  was  to  be  paid  only  $40  per 
month.  The  Jury  could  not,  therefore,  so 
far  as  we  can  see,  have  been  misled  by  the 
refusal.    Besides,  the  court  very  clearly  and 


correctly  told  the  jury  what  the  issues  were 
which  they  were  to  consider  and  pass  upon. 

T.  C.  Naramore  was  a  witness  for  defend- 
ants, and  testified  that  he  was  in  partner- 
ship with  Dennison  In  the  business  which 
plaintiff  was  employed  to  conduct,  but  that 
he  did  not  make  the  contract  with  plaintiff, 
or  know  what  It  was,  except  what  was  told 
him,  and  that  he  settled  his  partnership  ac- 
count with  Dennison  on  March  2,  1888.  The 
witness  was  then  asked,  "At  what  amount 
of  wages  paid  plaintiff  per  month  did  de- 
fendant account  to  you  for?"  and  the  ques- 
tion was  objected  to  and'  excluded.  Defend- 
ants then  offered  to  prove  by  the  witness 
that,  when  defendant  settled  with  him  their 
partnership  business,  he  charged  up  wages 
as  paid  to  plaintiff  at  $40  per  month,  and  akjo 
offered  to  introduce  in  evidence  a  statement 
of  the  account  showing  that  fact  This  evi- 
dence was  also  objected  to  and  excluded. 
It  Is  claimed  that  the  court  erred  In  each 
of  these  rulings,  but  we  fall  to  see  how  any 
error  can  be  predicated  upon  them.  The 
effort  was  to  prove  matters  to  which  the 
plaintiff  was  not  a  party,  and  which  occurred 
without  his  knowledge  or  hearing.  This  be- 
ing so,  proof  of  them  was  not  admissible  as 
indirect  evidence  (Section  1832,  Code  Civ. 
Proc),  or  under  any  rule  of  law  of  which 
we  are  advised. 

The  complaint  alleged  that  the  plaintiff's 
demand  was  for  services  rendered,  between 
August  5,  1889,  and  August  5,  1891;  and  It 
is  urged  that,  under  the  pleadings,  no  ver- 
dict could  be  found  for  the  plaintiff,  except 
for  the  balance  due  him  for  services  render- 
ed between  those  dates,  and  that  before  he 
could  recover  It  was  necessary  for  him  to 
prove  definitely  the  amount  of  dollars  and 
cents  the  defendants  owed  him  between 
those  dates.  It  may  be  admitted  that  the 
rule  above  stated  is  correct,  and  still  we  fail 
to  see  how  the  appellants  can  gain  any  ad- 
vantage from  It.  So  far  as  appears,  the 
plaintiff  complied  with  It,  and  introduced 
evidence  sufficient  to  Justify  the  verdict  re- 
covered. 

No  other  points  are  made  for  a  reversal. 
The  record  discloses  no  prejudicial  error, 
and  the  order  appealed  from  should  be  af- 
firmed. 

We  concur:  HAYNES,  C;  VANCLIEP,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed 
from  is  affirmed. 


(106  Cal.  1) 

SOBERANES  v.  SOBERANES.   (No.  15,462.) 
(Supreme  Court  of  California.    Feb.  28,  1895.) 
For  majority  opinion,  see  39  Pac  39. 

BEATTY,  C.  J.  As  I  did  not  participate 
in  the  decision  of  this  cause,  I  take  occasion. 
In  passing  upon  the  petition  for  a  rehearing, 
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to  state  briefly  the  grounds  upon  which  I 
concur  in  the  judgment  and  in  the  order  de- 
nying a  rehearing. 

As  stated  In  the  opinion  of  the  court,  this 
Is  not  a  case  in  which  the  donor  herself  seeks  , 
to  Invalidate  a  gift.  The  action  is  prosecut- 
ed in  her  name  by  a  guardian  ad  litem,  and 
against  her  wishes. "  If  she  had  commenced 
the  action  herself,  or  had  consented  to  it,  or 
had  in  any  way  manifested  a  desire  to  set 
aside  her  conveyance,  her  prayer,  I  think, 
must  have  been  granted,  upon  the  ground 
thiit  the  gift  was  of  her  whole  estate,  with- 
out any  reservation  or  power  of  revocation; 
that  it  was  made  upon  the  understanding 
that  she  should  be  supported  and  cared  for 
by  her  donee,  and  that  no  provision  or  condi- 
tion for  her  support  was  contained  in  the 
grant,  or  In  any  written  agreement;  and  for 
the  further  reason  that  her  donee  occupied 
towards  her  a  relation  of  special  trust  and 
confidence;  and  that  she  had  no  independent 
advice.  But  It  appears  very  clearly  that 
since  she  has  had  independent  advice,  and 
with  a  clear  understanding  of  the  situation 
in  which  she  is  placed,  she  desires  the  gift  to 
stand.  This  being  so,  she  cannot,  if  she  is 
now  capable  of  acting  for  herself,  be  compell- 
ed against  her  will  to  take  it  back.  The 
question  then  is  whether  she  Is  at  present, 
or  was  at  the  time  of  the  trial,  capable  of 
acting  for  herself.  It  seems  to  be  contended 
by  counsel  that  the  order  of  the  lower  court 
appointing  a  guardian  ad  litem,  as  long  as 
It  stands  unrevoked.  Is  conclusive  of  her 
Want  of  capacity.  But  I  do  not  so  regard  it 
If  the  proceeding  and  order  had  been  for  the 
appointment  of  a  general  guardian  on  the 
ground  of  her  Incapacity,  It  might  have  had 
such  effect.  But  here  the  guardian  was 
merely  appointed  as  a  step  In  this  action, 
and  the  findings  of  the  court  made  at  the 
close  of  the  trial,  and  after  a  full  hearing,— 
if  they  amount  to  a  finding  that  she  had  the 
capacity  to  dispose  ,of  her  property,— com- 
pletely do  away  with  the  effect  of  the  find- 
ings, express  or  implied,  upon  which  the  or- 
der appointing  the  guardian  ad  litem  was 
based.  As  I  construe  the  findings  of  the 
court  (and  so  construed  there  is,  In  my  opin-, 
ion,  sufficient  evidence  to  sustain  them),  they 
declare,  in  effect,  that  the  plaintiff  was  at 
the  date  of  her  conveyance,  and  at  all  times 
thereafter,  of  sufficient  capacity  to  make  the 
gift.  They  are  as  follows:  "On  and  long 
prior  to  May  24,  1800,  ever  since,  and  now, 
said  plaintiff  was,  and  still  is.  old,  uneducat- 
ed, and  illiterate.  She  has  never  at  any  time 
been  able  or  competent  to  attend  to,  under- 
stand, or  transact  the  ordinary  business  of 
life,  except  such  as  related  to  housewifery 
and  the  management  and  control  of  the  do- 
mestic affairs  of  her  own  family  and  house- 
hold. In  this  last-named  respect,  she  is,  and 
ever  has  been,  since  her  intermarriage  with 
her  husband,  the  head  of  her  domestic  house- 


hold, and  has  always  discharged  the  duties 
such  position  with  full  competency,  wisd< 
and  prudence.  She  has  never  at  any  tl 
been' intrusted  with,  nor  did  she  ever  un<3 
take  to  do  or  transact,  any  affair  relating 
business,  other  than  such  as  was  exclusiv 
Incident  to  the  ordering  and  government 
her  domestic  household;  and  In  this  lal 
connection  she  never  transacted  any  busio 
with  respect  to  buying  or  selling,  or  dlsbi 
ing  or  receiving  money.  At  the  time  of 
execution  and  delivery  of  said  conveyanct 
land  and  transfer  of  cattle,  and  long  pi 
thereto,  plaintiff  was  not  insane,  nor  w 
her  mental  faculties  Impaired  to  an  ext 
greater  than  what  is  usually  expected  i 
normally  found  in  persons  of  advanced  s 
She  was  not,  and  is  not,  by  reason  of  8 
|  disease,  weakness  of  mind  or  body,  or  i 
I  undue  Influence  or  control  exercised  over 
I  by  any  one,  mentally  incompetent  and  ii 
pable  of  conveying  her  property  by  d« 
Nor  was  she  then,  nor  at  any  time,  unabh 
comprehend  or  understand  the  nature,  cl 
acter,  and  effect  of  the  transactions  nac 
In  the  18th  finding.  Nor  was  she  then, 
at  any  time,  deceived,  imposed  upon,  or  i 
led  by  the  artful  designs  and  representati 
of  the  defendant,  or  any  person.  But  pb 
tiff  was  then,  and  Is  now,  by  reason  of 
Ignorance,  Illiteracy,  and  want  of  knowle 
of  business  affairs  and  methods,  and  her  L 
of  experience  In  all  kinds  of  business  (exc 
such  as  relate  to  inner  household  duties), 
able,  unassisted,  to  properly  manage  or  t 
care  of  her  property,  and,  by  reason  ther< 
she  was  and  is  liable  to  be  deceived  and 
posed  upon  by  designing  persons  in  the  trs 
action  of  business  respecting  her  property 
terests  and  rights."  The  plaintiff  has  ne 
,  been  able  to  transact  or  understand  the  ot 
nary  business  of  people  engaged  In  busio 
pursuits.  She  knows  nothing  about  trad 
or  carrying  on  a  ranch,  but  with  respect 
that  which  is  and  has  always  been  to  her 
ordinary  business  of  life,  viz.  the  mana 
ment  and  control  of  the  domestic  affairs 
her  family  and  household,  she  has  displa: 
full  competency,  wisdom,  and  prudence.  £ 
is,  In  other  words,  not  deficient  in  intellect 
natural  capacity,  at  least  not  in  that  deg 
that  requires  the  appointment  of  a  gene 
guardian,  but  is  merely  incapable,  by  reai 
of  Ignorance  and  lack  of  experience,  of  m 
aging  a  ranch,  or  of  conducting  any  basin 
in  which  special  knowledge  and  experiei 
are  essential. 

It  is  suggested  by  counsel  for  appelL 
that  upon  this  view  of  the  case  the  pro; 
judgment  for  the  superior  court  to  have  ms 
was  a  mere  judgment  of  dismissal  of  the 
tion,  Instead  of  a  judgment  on  the  mer 
and  they  ask  us  to  direct  a  modification 
the  judgment  accordingly.  But,  on  this 
peal  from  the  order  denying  a  new  trial, 
cannot  order  a  modification  of  the  judgnu 
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GUTIERREZ  v.  HEBBARD,  Judge  of  Su- 

perior  Court.    (No.  15,984.) 
Supreme  Cqurt  of  California.    Feb.  28,  1895.) 

ill  op  Exceptions— Refusal  to  Settle— Serv- 
ice of  Notice— Mandamus. 

1.  On  appeal  from  a  final  decree  it  is  er- 
>r  to  refuse  to  settle  the  bill  of  exceptions  on 
le  ground  that  it  has  not  been  served  on  all  the 
arties  to  the  action,  as  the  rights  of  the  par- 
es not  served,  and  the  necessity  of  whose  pres- 
ace  is  not  apparent  from  the  record,  may  be 
rotected  if  it  appears  on  the  hearing  of  the  ap- 
eal  that  they  will  be  affected  by  the  proposed 
lodification  of  the  decree. 

2.  The  settlement  of  the  bill  of  exceptions 
tay  be  compelled  by  mandamus. 

In  bank. 

Application  by  Leota  K.  T.  Gutierrez  for  a 
Tit  of  mandate  against  3.  C.  B.  Hebbard, 
ldge  of  the  superior  court  of  the  city  and 
junty  of  San  Francisco.  Granted. 

T.  M.  Osmont,  for  petitioner.  Edward  J. 
rlngle,  for  respondent. 

HARRISON,  J.  Application  for  a  writ  of 
tandate.  In  the  action  of  Emeric  v.  AJva- 
ido,  for  the  partition  of  certain  real  estate, 
?rtain  lands  were  by  the  Interlocutory  de- 
ree  allotted  to  the  petitioner  herein,  and  up- 
a  the  final  decree  subsequently  entered  a 
ortion  of  the  lands  so  allotted  to  her  was 
warded  to  the  plaintiff.  After  the  entry  of 
le  final  decree  an  appeal  therefrom  was  tak- 
i  on  behalf  of  the  petitioner,  and  subse- 
uently  a  proposed  bill  of  exceptions  was 
;rved  on  her  behalf  upon  the  attorney  for 
ie  plaintiff,  who  proposed  amendments 
lereto,  and,  upon  the  same  being  presented 

►  the  respondent  for  settlement,  he  refused 
»  settle  the  same,  upon  the  ground  that  the 
111  of  exceptions  had  not  been  served  upon 
11  of  the  parties  to  the  action.  Thereupon 
ie  present  application  was  made  to  this 
>uit  for  a  writ  of  mandate  directing  him  to 
jttle  the  said  bill.  It  is  now  urged,  in  op- 
ositlon  to  the  application,  that,  as  the  par- 
es to  an  action  )n  partition  are  all  actors 
gainst  each  other,  it  was  necessary  that  the 
roposed  bill  of  exceptions  should  have  been 
>rved  upon  all  of  them  before  the  respond- 
it  would  be  authorized  to  settle  the  same. 

0  objection  was  made  to  the  form  or  suffl- 
ency  of  the  proposed  bill,  or  to  the  time 
ithin  which  it  was  served,  or  any  objection 
ther  than  the  want  of  service  aforesaid.  As 
ie  Interlocutory  decree  had  become  final  by 
s  affirmance  in  this  court  (27  Pac.  356)  the 
aly  matters  that  could  be  reviewed  upon  an 
ppeal  from  the  final  decree  would  be  such 

1  had  intervened  subsequent  to  the  rendition 
f  the  Interlocutory  decree,  and  many  of  the 
>asons  which  are  held  to  render  all  the  par- 
es to  an  action  in  partition  actors  against 
ich  other  have  no  application.  It  is  easy  to 
>nceive  of  many  cases  in  which  the  contest 
pon  an  appeal  from  a  final  decree  In  partl- 
on  would  affect  only  a  portion  of  the  parties 

>  the  action,  and  In  such  cases  only  those 

v.39P.no.5— 34 


parties  that  might  be  affected  by  a  modifica- 
tion of  the  decree  would  be  the  "adverse  par- 
ty" upon  whom  a  proposed  bill  of  exceptions 
should  be  served.  See  Miller  v.  Thomas,  71 
Cal.  406,  12  Pac.  432.  If,  by  the  Interlocu- 
tory decree,  a  specific  portion  of  the  land  is 
awarded  to  one  of  the  parties,  and  upon  the 
final  decree  this  portion  is  allotted  to  another, 
none  of  the  other  parties  to  the  action  would 
necessarily  be  interested  in  the  controversy 
over  this  parcel  of  land,  although  it  might  be- 
that  the  circumstances  connected  with  such 
allotment  would  be  such  as  to  render  their 
presence  necessary  to  an  adjustment  of  the 
respective  rights  of  the  contestants.  Neither 
the  notice  of  appeal  nor  the  decree  In  the 
present  case  Is  before  us,  and  we  are  unable 
to  say  to  what  extent  it  might  be  modified 
as  between  the  plaintiff  and  the  petitioner, 
without  the  presence  of  the  other  parties; 
nor,  indeed,  would  It  be  competent  upon  this 
application  to  examine  the  decree  for  that 
purpose.  Until  the  bill  of  exceptions  has 
been  settled,  it  cannot  be  known  that  there 
will  be  any  reason  for  its  modification.  After 
the  petitioner  had  taken  an  appeal  from  the 
decree,  she  was  entitled  to  have  all  the  er- 
rors upon  which  she  relied  for  a  modification 
thereof  incorporated  in  a  bill  of  exceptions: 
and  it  was  the  duty  of  the  respondent  to  fa- 
cilitate, rather  than  to  obstruct,  her  in  her 
efforts  to  have  the  errors  in  the  decree,  if 
there  were  any,  corrected  upon  the  appeal. 
"A  court  should  lean  in  favor  of  giving  to  lit- 
igants every  reasonable  opportunity  of  pre- 
senting their  cases  on  the  merits,  and  rules 
of  procedure  should  be  made  to  serve  their 
true  purpose  of  expediting  and  facilitating 
the  disposition  of  causes  according  to  their 
merits,  rather  than  to  convert  them  Into  a 
means  of  obstruction."  Flagg  v.  Puterbangh. 
98  Cal.  136,  32  Pac.  863.  The  respondent 
ought  not  to  deprive  the  petitioner  of  an  op- 
portunity for  correcting  the  decree  by  refus- 
ing to  make  the  facts  which  would  have  that 
effect  a  part  of  the  record.  If  the  matters 
which  she  seeks  to  have  set  forth  in  the  bill 
of  exceptions  are  such  as,  in  the  opinion  of 
the  respondent,  would  affect  other  parties  to 
the  judgment  than  those  upon  whom  the  pro- 
posed bill  was  served,  their  rights  can  be 
readily  preserved  by  stating  In  his  certificate 
of  settlement  the  parties  upon  whom  the  pro- 
posed bill  was  served,  or  who  had  participat- 
ed in  its  settlement.  If,  upon  the  hearing  of 
the  appeal,  it  should  appear  that  the  matters 
involved  therein  are  such  that  they  cannot  be 
considered  by  this  court,  either  by  reason  of 
a  want  of  service  of  the  notice  of  appeal  up- 
on all  who  are  entitled  to  be  heard,  or  by  rea- 
son of  their  having  had  no  notice  of  the  prep- 
aration of  the  record  upon  which  the  appeal 
Is  to  be  heard,  or  an  opportunity  to  make  that 
record  correspond  to  the  facts,  their  rights 
can  then  be  protected.  Whether  these  parties 
would,  In  fact,  be  affected  by  the  proposed 
modification  of  the  judgment,  or  whether  a 
bill  of  exceptions,  in  whose  settlement  they 
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had  had  no  voice,  could  be  considered  upon 
the  appeal  of  the  petitioner,  must  be  deter- 
mined by  the  appellate  court.  The  respond- 
ent should  not  make  the  possibility  that  the 
bill  would  not  be  considered  upon  an  appeal 
a  reason  for  refusing  an  appellant  the  right 
to  ask  the  appellate  court  to  consider  it  The 
application  for  the  writ  is  granted. 

We  concur:  GAROUTTE,  J.;  McFAR- 
LAND,  J.;  VAN  FLEET,  J. 


(106  Cal.  171) 

GUTIERREZ  t.  HEBBARD,  Judge  of  Su- 
perior Court    (No.  15,929.) 
(Supreme  Court  of  California.   Feb.  28,  1895.) 
Mandamus  to  Court— Rembdt  bt  Appeal. 
Mandamus  will  not  lie,  pending  an  ap- 
peal from  a  decree  awarding  certain  lands  to 
plaintiff  in  partition,  to  compel  the  setting  aside 
of  a  writ  of  possession  issued  under  the  court's 
order,  and  to  restore  petitioners  to  the  posses- 
sion of  the  lands;  the  remedy  being  by  appeal  if 
the  court  erred. 

In  bank. 

Application  by  Leota  K.  T.  Gutierrez  for  a 
writ  of  mandate  against  J.  C.  B.  Hebbard, 
judge  of  the  superior  court  of  the  city  and 
county  of  San  Francisco.  Denied. 

T.  M.  Osmont,  for  petitioner.  Edward  J. 
Pringle,  for  respondent 

HARRISON,  J.  Application  for  a  writ  of 
mandate.  By  the  final  decree  in  Emeric  v. 
Alvarado  (Cal.)  27  Pac.  356,  certain  lands 
in  the  possession  of  persons  claiming  to  be 
the  successors  in  interest  of  the  petitioner 
were  awarded  to  the  plaintiff,  and,  after  its 
entry,  a  writ  of  possession  was  issued  under 
the  order  of  the  court,  by  virtue  of  which 
the  plaintiff  was  placed  in  possession  of 
these  lands.  Subsequently  an  appeal  from 
the  judgment  was  taken  on  behalf  of  the 
petitioner  herein,  and,  after  the  appeal  had 
been  perfected,  a  motion  was  made  before 
the  superior  court,  the  respondent  herein,  on 
behalf  of  said  evicted  persons,  to  be  restored 
to  the  possession  of  said  lands.  The  court 
denied  the  motion,  and  the  petitioner  has 
applied  to  this  court  for  a  writ  of  mandate 
commanding  the  superior  court  to  set  aside 
the  execution  of  the  writ  of  possession,  and 
to  restore  her  and  her  successors  in  Interest 
to  the  possession  of  said  lands.  The  appli- 
cation must  be  denied.  The  writ  of  posses- 
sion was  issued  under  an  order  of  the  court, 
and,  if  the  court  committed  an  error  therein, 
or  in  its  subsequent  order  refusing  to  set 
aside  the  execution  of  the  writ,  the  petition- 
er could  appeal  therefrom,  and  have  the  er- 
ror corrected.  Green  v.  Hebbard,  95  Cal. 
40.  30  Pac.  202.  Whether  the  facts  shown 
at  the  hearing  of  the  application  to  vacate 
the  execution  of  the  writ  were  sufficient  to 
authorize  the  granting  of  the  motion  called 
for  the  exercise  of  judicial  action,  and,  if 
error  was  committed  in  such  action,  it  can- 


not be  corrected  by  mandamus.  By  the 
terms  of  the  decree  the  plaintiff  was  award- 
ed the  possession  of  the  premises  held  by 
the  petitioner's  successors,  and  the  act  of 
placing  him  In  such  possession  was  In  exe- 
cution of  the  judgment.  The  petitioner  could 
have  stayed  the  execution  of  the  judgment 
If  she  had  appealed  therefrom  before  It  was 
executed;  but,  by  falling  to  appeal  until 
after  it  had  been  executed,  she  is  not  entitled 
to  have  Its  execution  set  aside  by  reason 
of  such  subsequent  appeal,  any  more  than  a 
defendant  against  whom  a  money  judgment 
has  been  satisfied  by  an  execution  against 
his  property  is  entitled  to  be  restored  to  his 
property  upon  afterwards  taking  an  appeal 
from  the  judgment  If  the  judgment  ap- 
pealed from  shall  be  reversed,  the  appellant 
will  be  entitled  under  the  provisions  of  sec- 
tion 957,  Code  Civ.  Proc.,  to  full  restitution 
of  all  that  he  may  have  lost  by  virtue  of  its 
execution.  The  application  is  denied. 

We 'concur:  GAROUTTE,  J.;  McFAB- 
LAND,  J.;  VAN  FLEET,  J. 


(106  Cal.  163) 

PEOPLE  v.  TEE  FOOK  DIN.    (No.  21,174.) 

(Supreme  Court  of  California.    Feb.  28,  1895.) 

Criminal  Law— Objections  to  Eviobncb— As- 
sault. 

1.  On  a  prosecution  for  assault  with  a  knife 
with  intent  to  kill,  the  prosecution  proved,  over 
a  general  objection,  that  nearly  a  month  after 
the  assault,  when  arrested,  defendant  carried 
a  knife  and  a  pistol.  Over  the  same  objection, 
the  prosecuting  attorney  cross-examined  defend- 
ant as  to  both  the  weapons,  and  in  his  argu- 
ment commented  on  the  weapons  and  defend- 
ant's answers  in  regard  to  tnem,  to  which  de- 
fendant objected.  Held,  that  the  objections 
were  sufficient  to  enable  defendant  to  take  ad- 
vantage of  the  improper  introduction  of  said 
evidence. 

2.  The  admission  of  evidence,  on  a  prosecu- 
tion for  assault  with  intent  to  kill,  that  when 
arrested,  nearly  a  month  after  the  assault  de- 
fendant had  deadly  weapons  on  bis  person,  is 
prejudicial  error. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  Walter  H. 
Levy,  Judge. 

Yee  Fook  Din  was  convicted  of  assault 
with  intent  to  murder,  and  from  the  judg- 
ment, and  an  order  denying  a  new  trial,  he 
appeals.  Reversed. 

Lyman  I.  Mowry,  for  appellant.  Atty. 
Gen.  Hart,  for  the  People. 

McFARLAND.  J.  The  defendant  was  char- 
ged with  the  crime  of  assault  with  intent 
to  commit  murder,  alleged  to  have  been 
made  with  a  dagger,  and  was  convicted.  He 
appeals  from  the  judgment,  and  from  an  or- 
der denying  a  motion  for  a  new  trial.  It  is 
clear  that  improper  evidence  highly  prejudi- 
cial to  appellant  was  erroneously  admitted, 
and  the  only  question  is  whether  or  not  ap- 
pellant made  and  took  proper  Objections  and 
exceptions. 
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The  assault  was  committed  about  midnight 
on  December  4,  1883,  at  the  corner  of  Pacific 
and  Dupont  streets,  In  the  city  of  San  Fran- 
cisco, and  defendant  was  not  arrested  until 
January  1st,— 27  days  afterwards.  On  the 
witness  stand,  the  officer  who  made  the  ar- 
rest was  asked  by  counsel  for  the  people, 
"Did  you  find  anything  on  him?"  To  this 
counsel  for  appellant  objected,  and  the  ob- 
jection was  overruled,  and  exception  taken. 
Perhaps  this  question  was  not  vulnerable  to 
a  general  objection,  as  it  might  have  elicited 
an  answer  that  would  have  been  relevant 
and  proper.  The  answer  was:  "I  found  this 
pistol  and  knife."  No  motion  was  made  by 
appellant  to  strike  out  this  answer.  He  was 
then  asked  to  state  "On  what  part  of  his  per- 
son you  found  this  dagger."  To  this  the  ap- 
pellant objected.  A  conversation  then  oc- 
curred between  the  court  and  counsel,  from 
which  it  appeared  that  the  prosecution  did 
not  propose  to  identify  the  dagger  used  at 
the  time  of  the  assault.  The  court  finally 
sustained  the  objection,  stating  excellent  rea- 
sons why,  evidence  of  the  finding  of  a  pistol 
and  dagger  on  the  person  of  appellant  so 
long  after  the  assault  was  not  admissible. 
The  pistol  and  dagger  were  not  formally  In- 
troduced in  evidence,  although  they  were 
evidently  left  In  the  court  room,  in  the  pres- 
ence of  the  Jury.  If  the  matter  had  rested 
here,  perhaps  there  would  have  been  no 
error  committed  of  which  appellant  could 
have  taken  advantage.  But'  the  appellant 
took  the  stand  as  a  witness  for  himself.  His 
testimony  was  very  brief,  and  was,  substan- 
tially, that  during  the  entire  night  of  the  al- 
leged assault  he  was  from  6  o'clock  in  the 
evening  at  the  house  of  his  employer,  at  a 
certain  point  on  Dupont  street.  The  first 
question  asked  him  on  cross-examination  by 
special  counsel  for  the  people  was:  "Where 
did  you  get  that  from?"  (Knife  shown  wit- 
ness.). To  this  appellant  objected.  The 
court  overruled  the  objection,  and  appellant 
excepted.  Counsel  for  the  people  then  pro- 
ceeded to  examine  him  at  length  as  to  the 
knife  and  the  pistol;  making  him  tell  how 
he  got  them,  how  he  had  them  upon  his  per- 
son when  arrested,  etc.  In  his  argument  to 
the  jury,  counsel  for  the  people  commented 
upon  the  knife  and  pistol,  and  the  manner  in 
which  appellant  said  he  got  them.  To  this 
point  of  his  argument  appellant  objected; 
but  the  court  overruled  the  objection,  and 
allowed  counsel  to  continue  such  comments. 
The  above  proceedings  put  appellant,  we 
think,  in  a  position  to  take  advantage  of  the 
improper  Introduction  of  said  evidence.  Ap- 
pellant could  certainly  have  made  his  objec- 
tions In  better  form,  and  could  thus  have 
brought  here  a  record  presenting  his  point 
hi  a  clearer  light;  but  technicalities  should 
be  liberally  viewed  when  urged  against  a  de- 
fendant in  a  criminal  case.  That  the  evi- 
dence was  erroneously  admitted  is  clear. 
Proof  that  appellant  had  a  knife  and  pistol 
*n  his  person  nearly  a  month  after  the  com- 


mission of  the  alleged  assault  was  beyond 
doubt  Inadmissible.  Moreover,  it  was  elicit- 
ed by  cross-examination  of  appellant,  which 
was  entirely  inexcusable.  That  it  was  prej- 
udicial to  appellant  Is,  also,  beyond  doubt. 
In  order  to  convince  the  jury  that  he  was 
guilty  of  an  assault  alleged  to  have  been 
committed  on  December  4th,  It  was  no  doubt 
argued  to  them  that  on  January  1st  he  had 
a  knife  and  pistol,  and  therefore  was  a  bad 
man;  that  on  January  1st  he  was  guilty 
of  another  crime,  viz.  carrying  concealed 
weapons;  and  that  his  account  of  the  way  he 
got  the  knife  and  pistol  was  false,  and  there- 
fore he  had  perjured  himself.  .But  he  wa3 
not  on  trial  for  either  of  these  latter  offenses. 
He  was  being  tried  for  an  assault  alleged  to 
have  been  committed  on  December  4th,  and 
upon  that  issue  the  said  evidence  had  no 
legitimate  bearing. 

The  judgment  and  order  appealed  from  are 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

We  concur:  GAROUTTE,  J. ;  VAN  FLEET, 
J.;  HARRISON.  J. 


(106  Cat.  202) 

BANK  OF  SUISUN  v.  STARK  et  al.  (No. 
18.322.) 

(Supreme  Court  of  California.    March  6,  1895.) 
Deed — Condition  Subsequent  —  Foreclosdre — 
Parties  Defendant. 

1.  A  deed  which  reserves  to  the  grantor  the 
right  to  live  on  the  land  until  his  death,  and  pro- 
vides that  his  minor  children  shall  be  supported 
out  of  the  proceeds  thereof  until  each,  shall 
have  received  a  certain  sum,  and  that  the  gran- 
tee shall  pay  to  each  of  the  minor  children  a 
certain  sum  on  certain  dates,  and  that,  when 
the  grantee  shall  have  performed  the  conditions 
expressed,  the  legal  title  to  the  land  shall  vest 
in  him  absolutely,  creates  a  condition  subse- 
quent. 

2.  In  an  action  to  foreclose  a  mortgage  on 
community  land,  where  both  husband  and  wife 
are  dead,  and  no  administrator  of  the  wife's  es- 
tate has  been  appointed,  and  the  personal  rep- 
resentative of  the  husband  and  all  the  heirs  at 
law  of  both  husband  and  wife  are  made  defend- 
ants, the  wife's  personal  representatives  need 
not  be  made  defendants. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Solano  county; 
A.  J.  Buckles,  Judge. 

Action  by  the  Bank  of  Sulsun  against  Wil- 
liam S.  Stark,  as  administrator,  and  others, 
to  foreclose  a  mortgage  on  land.  Judgment 
was  rendered  for  plaintiff,  and  defendants 
appeal.  Affirmed. 

John  M.  Gregory  and  O.  P.  Dobbins,  for 
appellants.  Geo.  A.  Lamont,  for  respond- 
ent. 

BELCHER,  C.  Jeremiah  V.  Stark  was 
the  owner  of  certain  land  In  Solano  county, 
which  was  community  property,  and  on 
which  he  With  his  family  was  residing;  and 
on  August  8,  1870,  he  duly  executed,  filed, 
and  caused  to  be  recorded  a  declaration  of 
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homestead  thereon.  On  September  15,  1883, 
he  and  his  wife,  Mary  Ann  Stark,  executed 
a  deed  of  the  said  land  to  their  son,  the  de- 
fendant William  S.  Stark,  and  on  August  13, 
1885,  the  latter  reconveyed  the  said  land  to 
his  father  and  mother.  On  August  25,  1885, 
Stark  and  his  wife  exeeuted  to  the  plain- 
tiff a  mortgage  on  the  said  land  to  secure 
payment  of  their  promissory  note  of  that 
date  for  $3,000;  and  on  September  21,  1887, 
they  executed  to  the  plaintiff  another  mort- 
gage on  the  same  land  to  secure  payment  of 
their  promissory  note  of  that  date  for  $500. 
Stark  died  July  30,  1888,  and  thereafter  the 
defendant  William  S.  Stark  was  duly  ap- 
pointed administrator  of  his  estate.  Notice 
to  creditors  to  present  their  claims  against 
the  estate  was  duly  given,  but  the  plaintiff 
failed  to  present  any  claim  for  its  said  notes 
and  mortgages  within  the  time  allowed  by 
law.  Mrs.  Stark  died  July  11,  1889,  but  no 
administration  on  her  estate  was  ever  taken 
out.  The  plaintiff  commenced  this  action 
in  August,  1890,  to  foreclose  its  said  mort- 
gages, and  in  its  complaint  expressly  waived 
all  recourse  against  any  other  property  of 
the  estates  of  the  mortgagors  than  that  de- 
scribed in  the  mortgages.  The  defendants, 
who  are  all  of  the  children  and  heirs  at  law 
of  the  mortgagors,  answered,  and,  among 
other  things,  alleged  that,  by  reason  of  the 
failure  of  the  plaintiff  to  present  its  claims 
to  the  administrator  of  the  estate  of  J.  V. 
Stark  within  the  time  allowed  by  law,  each 
of  the  causes  of  action  set  up  was  barred  by 
the  provisions  of  sections  1475,  1493,  1500, 
1502,  Code  Civ.  Proc.  The  case  was  tried, 
and  the  court  found  the  facts  very  fully, 
and,  among  other  things,  that  the  causes  of 
action  were  not  barred  by  the  sections  of 
the  Code  pleaded  in  bar  thereof.  A  decree 
of  foreclosure  was  accordingly  entered,  from 
wnlch,  and  from  an  order  denying  their  mo- 
tion for  a  new  trial,  the  defendants  appeal. 

The  principal  contention  of  appellants  is 
that  when  the  mortgages  were  executed  the 
mortgagors  had  a  valid  and  subsisting  home- 
stead on  the  mortgaged  premises,  which 
was  never  abandoned,  and  that  after  their 
death  it  became  necessary,  under  the  re- 
quirements of  the  Code  and  the  decisions  of 
this  court,  that  the  plaintiff  should  present 
its  claims  to  the  administrator  of  the  estate 
of  said  J.  V.  Stark  for  allowance  before  any 
proceedings  for  foreclosure  could  be  taken. 
On  the  other  hand,  it  is  contended  for  re- 
spondent that  the  mortgagors .  abandoned 
their  homestead  when  they  executed  the 
deed  of  September  15,  1883,  to  William  S. 
Stark,  and  hence  that  the  foreclosure  was 
authorized  by  section  1500,  Code  Civ.  Proc. 
Section  1243  of  the  Civil  Code  provides:  "A 
homestead  can  be  abandoned  only  by  a 
declaration  of  abandonment,  or  a  grant 
thereof,  executed  and  acknowledged:  (1) 
By  the  husband  and  wife,  if  the  claimant 
Is  married;  (2)  by  the  claimant,  if  unmar- 
ried."   And  sections  1033  and  1039  declare 


that  a  "grant"  is  a  transfer  In  writing,  and 
a  "transfer"  is  an  act  by  which  the  title  to 
property  is  conveyed  by  one  living  person  to 
another.  The  question,  then,  Is,  was  the 
deed  referred  to  a  "grant,"  and  did  it  oper- 
ate to  transfer  the  title  to  the  property  de- 
scribed from  the  grantors  to  the  grantees? 

The  material  parts  of  the  deed  are  as  fol- 
lows:   "That  the  said  parties  of  the  first 
part,  for  and  in  consideration  of  the  accept- 
ance of  this  conveyance  by  the  said  party 
of  the  second  part,  subject  to  the  conditions 
hereinafter  mentioned  and  expressed,  and 
for  the  further  consideration  of  one  dollar, 
*    *    *    do  by  these  presents  grant,  bar- 
gain, sell,  and  convey  unto  the  said  party  of 
the  second  part,  and  to  his  heirs  and  as- 
signs, forever  [then  follows  a  description  of 
the  land];   together  with  all  and  singular 
the  appurtenances,  tenements,  and  heredita- 
ments thereunto  belonging  or  in  any  wise 
appertaining,  and  the  reversion  and  rever- 
sions, remainder  and  remainders,  rents,  is- 
sues, and  profits  thereof.    And  also  all  the 
estate,  right,  title,  interest,  homestead  prop- 
erty, possession,  claim,  and  demand  whatso- 
ever, as  well  in  law  as  in  equity,  of  the 
said  parties  of  the  first  part,  of ,  in,  or  to  the 
above-described  premises,  and  every  part  and 
parcel  thereof,  with  the  appurtenances  [then 
follows  the  usual  habendum  clause];  pro- 
vided, however,  and  this  conveyance  is  made 
and  accepted  upon  this  express  condition, 
that  the  said  parties  of  the  first  part  reserve 
to  themselves  the  right  to  live  in  and  occupy 
the  residence  now  occupied  by  them,  and 
situated  upon  the  premises  above  described, 
together  with  their  three  minor  children, 
Charles  Stark,  Oliver  Stark,  and  John  Stark, 
until  the  death  of  the  said  parties  of  the 
first  part    And  the  said  parties  of  the  first 
part  further  reserve  to  themselves  and  their 
three  minor  children    *    *    *    the  right  to 
be  supported  and  clothed  out  of  the  yearly 
proceeds  of  the  said  premises  described  as 
aforesaid,  until  the  death  of  the  said  parties 
of  the  first  part;  and  should  the  said  parties 
of  the  first  part  die  before  the  date  of  the 
payment  to  the  said  minors    *    *    *  of 
the  sum  of  one  thousand  dollars  each,  gold 
coin  of  the  United  States,  the  date  of  the 
payment  of  which  will  more  particularly 
appear  in  this  indenture  hereafter,  then  the 
said  minors  *  *  *  are  to  be  clothed  and 
supported  out  of  the  yearly  proceeds  of  the 
said  premises  described  as  aforesaid  until 
the  payment  to  each  of  them  of  the  sum 
of  one  thousand  dollars."    It  is  then  further 
stated  that  the  conveyance  is  made  and  ac- 
cepted upon  the  express  conditions  that  the 
party  of  the  second  part  shall  make  the  fol- 
lowing payments  to  the  children  of  the  par- 
ties of  the  first  part  on  or  before  the  dates 
named,  to  wit:    To  Mary  J.  Benson,  $1,000, 
October  1,  1886;  to  Narclssa  Barrett,  91,000, 
October  1,  1887;  to  Lucy  Ann  Stark,  $1,000, 
October  1,  1888;  to  Charles  Stark,  $l,O0O, 
October  1,  1889;   to  Oliver  Stark,  $1,000, 
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October  i,  18ft);  to  John  Stark,  $1,000,  Oc- 
tober 1,  1891.  And  following  the  above  is 
this  provision:  "And  when  said  William  S. 
Stark,  the  said  party  of  the  second  part,  or 
his  heirs  or  assigns,  shall  have  performed 
the  conditions  in  this  indenture  hereinbefore 
expressed,  the  legal  title  to  the  premises  de- 
scribed as  aforesaid  shall  vest  in  him  abso- 
lutely." 

It  Is  claimed  for  appellants  that  the  con- 
ditions expressed  in  the  deed  were  condi- 
tions precedent,  and  for  respondents  that 
they  were  conditions  subsequent.  "If  land 
is  conveyed  upon  a  condition  precedent,  the 
title  will  not  pass  until  the  performance  of 
the  condition;  but,  if  the  condition  is  sub- 
sequent, the  title  passes  at  the  time  at 
which  the  deed  is  executed  and  delivered. 
Whether  a  covenant  Is  to  be  deemed  preced- 
ent or  subsequent  depends  upon  the  inten- 
tion of  the  parties  as  shown  by  the  instru- 
ment, and  not  upon  the  use  of  any  particu- 
lar set  of  technical  words."  Devi.  Deeds, 
§  958.  The  deed  purports  to  convey  the 
land  in  praesenti,  and  If  such  was  the  inten- 
tion of  the  parties  there  can  be  no  question 
that  the  court  below  rightly  found  that  it 
did  so,  and  operated  as  a  present  grant. 
The  grantors  reserved  to  themselves  the 
right  to  live  in  and  occupy  the  house  on  the 
premises,  and  to  be  supported  and  clothed 
out  of  the  yearly  proceeds  of  the  premises 
so  long  as  they  should  live,  and  there  is  no 
pretense  that  they  were  deprived  of  that 
right  In  this  reservation  we  see  nothing 
to  indicate  that  they  intended  to  retain  the 
title  in  themselves  during  their  lives.  On 
the  contrary,  it  would  seem  from  the  lan- 
guage used  that  they  Intended  to  pass  the 
title  at  once  to  the  grantee,  subject  to  the 
conditions  named.  In  Hihn  v.  Peck,  30  CaL 
281,  it  is  said,  on  page  290:  "The  provision 
that  the  grantors  might  remain  in  posses- 
sion and  take  the  rents  and  profits  until  the 
lawsuit  should  be  determined  does  not  argue 
that  the  title  was  to  abide  in  the  Littlejohns 
during  the  interval,  but  presupposes  that  It 
was  not.  But,  however  that  may  be,  It  is 
apparent  that  the  words  of  reservation  to 
the  grantors,  and  the  words  of  conveyance 
in  praesenti  to  the  grantee,  may  operate, 
respectively,  to  the  full  extent  of  the  terms 
used,  and  still  be  In  perfect  consonance  with 
each  other."  Before  the  time  arrived  for 
making  any  of  the  payments  to  his  sisters 
and  brothers  the  grantee  reconveyed  the 
land  to  his  grantors.  He  was  then  relieved 
from  the  duty  to  make  the  payments,  and 
it  is  therefore  a  matter  of  no  consequence 
that  none  were  made.  The  obligations,  how- 
ever, to  make  the  payments  were  clearly 
conditions  subsequent,  and  not  precedent. 
The  conclusion  reached  seems  to  be  fully 
warranted  by  the  last  clause  of  the  deed, 
to  the  effect  that  when  the  party  of  the 
•econd  part,  or  his  heirs  or  assigns,  shall 
have  performed  the  conditions  mentioned, 
the  legal  title  to  the  premises  shall  vest  in 


him  absolutely..  This  clearly  Indicates  that 
the  parties  intended  to  have  some  title  vest 
In  the  grantee  at  once  which  would  descend 
to  his  heirs,  or  which  he  might  assign,  and 
that  on  performance  of  the  conditions  it 
should  be  complete.  The  point  that  there 
was  a  defect  of  parties  defendant,  because 
neither  Mary  Ann  Stark  nor  her  personal 
representative  was  made  a  defendant,  is  not 
well  taken.  Mrs.  Stark  died  before  this 
action  was  commenced,  and  no  administra- 
tion was  had  on  her  estate.  The  property 
was  community  property,  and  all  the  heirs 
at  law  of  herself  and  husband  were  joined 
as  defendants.  This  was  sufficient.  The 
decree  and  order  appealed  from  should  be 
affirmed. 

We  concur:    HAYNES,  C;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  decree  and  order 
appealed  from  are  affirmed. 


(106  Cal.  199) 
RANDOLPH  v.  KRAEMER  et  al.  (No. 
19,447.)» 

(Supreme  Court  of  California.  March  6,  1895.) 
Superior  Court— Jurisdiction— Failure  to  Sat- 
isfy Mortgage— Action  tor  Penalty. 
The  superior  court  has  jurisdiction  of  an 
action  under  Civ.  Code,  §  2941,  providing  that 
where  a  mortgage  is  paid,  and  the  mortgagee  re- 
fuses to  satisfy  the  same  of  record,  he  shall  for- 
feit to  the  mortgagor  $100,  where  the  answer 

fmts  in  issue  plaintiff's  title  to  the  mortgaged 
and. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  J.  W.  McKinley,  Judge. 

Action  by  W,  R.  Randolph  against  Samuel 
Kraemer  and  another  to  recover  a  penalty  for 
refusal  to  satisfy  a  mortgage  which  had 
been  paid.  Judgment  was  rendered  for  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Kendrick  &  Kendrick  and  Victor  Montgom- 
ery, for  appellants.  W.  P.  Hyatt,  for  re- 
spondent. 

VANCLIEP,  0.  This  action  was  brought 
under  section  2941  of  the  Civil  Code,  of  which 
the  following  Is  a  copy: 

"Sec.  29*1.  When  any  mortgage  has  been 
satisfied  the  mortgagee  or  his  assignee  must 
immediately,  on  the  demand  of  the  mort- 
gagor, execute,  acknowledge  and  deliver  to 
him  a  certificate  of  the  discharge  thereof,  so 
as  to  entitle  it  to  be  recorded,  or  he  must 
enter  satisfaction,  or  cause  satisfaction  of 
such  mortgage  to  be  entered  of  record;  and 
any  mortgagee,  or  assignee  of  such  mort- 
gagee, who  refuses  to  execute,  acknowledge 
and  deliver  to  the  mortgagor  the  certificate 
of  discharge,  or  to  enter  satisfaction,  or  cause 
satisfaction  of  the  mortgage  to  be  entered, 
as  provided  In  this  chapter,  is  liable  to  the 
mortgagor,  or  his  grantee  or  heirs,  for  all 
damages  which  he  or  they  may  sustain  by 

*  Rehearing  denied. 
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reason  of  such  refusal,  and  shall  also  forfeit 
to  him  or  them  the  sum  of  one  hundred  dol- 
lars." 

It  is  alleged  In  the  complaint  that  one  W. 
H.  Shinn  mortgaged  to  defendants  a  tract  of 
land  of  80  acres,  and  that  afterwards  plain- 
tiff, by  purchase,  became  and  still  Is  the  own- 
er of  the  land;  that  Shinn  paid  the  mortgage 
debt,  and  demanded  of  defendants  a  certif- 
icate of  discharge  of  the  mortgage,  or  that 
they  cause  satisfaction  of  the  mortgage  to  be 
entered  of  record,  with  which  demand  the 
defendants  refused  and  still  refuse  to  comply, 
to  the  damage  of  the  plaintiff  In  the  sum  of 
$2,500,  for  which,  and  also  for  the  statutory 
penalty  of  $100,  the  plaintiff  demands  Judg- 
ment. By  their  verified  answer  the  defend- 
ants denied,  among  other  things,  that  plain- 
tiff became  or  still  is  the  owner  of  the  land. 
The  plaintiff  had  judgment  for  only  the  stat- 
utory penalty  of  $100,  without  costs.  De- 
fendants appeal  from  the  judgment  on  the 
judgment  roll  containing  a  bill  of  exceptions. 
The  bill  of  exceptions  shows  that  when  the 
cause  was  called  for  trial  by  the  court,  and 
before  any  evidence  was  offered,  "the  plain- 
tiff, by  his  counsel,  renounced,  relinquished, 
and  waived  all  claim  and  demand  In  or  upon 
his  complaint,  except  the  sum  of  $100  stat- 
utory penalty  for  the  failure  to  satisfy  the 
mortgage  as  alleged  in  the  complaint." 
Thereupon  the  defendants  moved  for  judg- 
ment of  nonsuit,  "on  the  ground  that  the 
court  had  no  jurisdiction  of  the  action,  the 
sum  demanded  being  less  than  $300."  The 
court  denied  the  motion,  and  defendants  ex- 
cepted. 

Appellants  contend  that  the  court  erred  In 
denying  a  nonsuit  and  In  proceeding  to  judg- 
ment, for  the  reason  that  it  had  no  jurisdic- 
tion of  the  subject-matter  of  the  action  after 
plaintiff  abandoned  and  withdrew  his  cause 
of  action  for  actual  damages.  A  sufficient 
answer  to  this  point  is  that  the  verified  an- 
swer of  the  defendants  put  In  issue  plaintiff's 
title  to  the  mortgaged  land,  and  that  this 
issue  was  material.  The  plaintiff  could  not 
have  recovered  the  penalty  of  $100  under  sec- 
tion 2941  of  the  Civil  Code  without  proving 
that  he  had  become  the  owner  of  the  mort- 
gaged land,  his  allegation  of  such  ownership 
being  denied.  The  superior  court,  therefore, 
had  original  jurisdiction  of  the  cause  of  ac- 
tion for  the  penalty,  though  the  amount  of 
such  penalty  was  less  than  $300.  Hart  v. 
Carnnll-Hopkins  Co.,  103  Cal.  132,  37  Pac. 
196;  City  of  Santa  Barbara  v.  Eldred,  95 
Cal.  379,  30  Pac.  562.  In  these  cited  cases  all 
possible  objections  to  the  jurisdiction  of  the 
lower  court  are  answered,  although  It  may 
be  that,  if  the  pleadings  had  not  raised  the 
issue  of  title  to  real  property,  a  justice's 
court  would  have  had  jurisdiction  of  the 
action.  Thomas  v.  Justice's  Court,  80  Cal. 
40.  22  Pac.  80.  Had  the  same  pleadings  been 
filed  In  a  justice's  court  the  cause  must  have 


been  removed  to  the  superior  ♦ourt  for  trial, 
and,  as  shown  by  the  cases  above  cited,  it 
was  not  necessary  that  the  question  of  title 
to  real  estate  should  originate  In  a  justice's 
court  In  order  to  give  the  superior  court  Ju- 
risdiction. Appellants  further  contend  that 
there  Is  no  finding  on  the  issue  as  to  the 
demand  that  satisfaction  of  the  mortgage  be 
given  or  entered.  The  finding  upon  this  is- 
sue Is  "that  said  W.  H.  Shinn,  mortgagor, 
demanded  of  defendants,  and  of  each  of  them, 
that  they  satisfy  said  mortgage  of  record, 
and  that  they  failed  so  to  do,  and  that  the 
said  mortgage  has  never  been  satisfied  of  rec- 
ord by  said  defendants."  This  seems  to  be 
sufficient  I  think  the  Judgment  should  be 
affirmed. 

We  concur:  SBARLS,  C;  HAYNES,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


(4  Cal.  Unrep.  m) 
HUNTER. v.  HUBERT  et  al.  (No.  15,270.) 
(Supreme  Court  of  California.  March  8,  1895.) 
Review  upon  Appeal. 
Where  part  of  the  defendants  have  pre- 
viously appealed,  and  the  question  has  been  de- 
cided adversely  to  them,  such  decision  will  not 
be  disturbed  upon  appeal  of  other  defendants, 
prosecuted  on*  the  same  grounds. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  O.  B. 
Hebbard,  Judge. 

Action  by  David  Hunter  against  Charles 
Hubert  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

W.  C.  Burnett,  for  appellants.  Tllden  & 
Tilden  and  H.  J.  Tllden,  for  respondent. 

HENSHAW,  J.  This  is  an  actldn  by  plain- 
tiff to  recover  from  defendants  the  amount 
due  him  for  damages  to  his  property  by  the 
widening  of  Dupont  street  Judgment  pass- 
ed for  plaintiff,  and  from  it  the  defendants 
Hubert  and  Humphreys  prosecute  this  ap- 
peal. The  only  proposition  advanced  by 
them  Is  that  the  amended  complaint  does  not 
state  a  cause  of  action.  This  point  was  made 
by  other  defendants  In  an  appeal  from  this 
judgment,  and  decided  adversely  to  the  con- 
tention in  Hunter  v.  Bryant,  98  Cal.  250,  33 
Pac.  51,  where  this  court  said:  "Conceding, 
for  the  purposes  of  the  case,  that  the  original 
complaint  was  lacking  in  essentials,  still  the 
amended  complaint  Is  unobjectionable,  and 
that  Is  the  pleading  upon  which  the  judg- 
ment was  rendered."  A  review  of  the  case 
presents  no  grounds  for  a  modification  or  re- 
versal of  this  decision.  The  judgment  la 
affirmed,  and  this  order  directed  to  be  enter- 
ed as  of  date  May  1, 1893. 

We  concur:  McFARLAND,  J.;  TEMPLE,  J. 

( 
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LOS  ANGELES  LIGHTING  CO.  t.  CITY 
OF  LOS  ANGELES  et  al. 
(no.  10,434.) 
<Supreme  Court  of  California.    Feb.  28,  1895.) 

Street  Improvements— Protest—  Signature  of 
Cotenant— Corporations— Powers  or 
General  Manager. 
L  A  cotenant  of  abutting  property  has  im- 

Slied  authority  to  sign  the  protest  provided  for 
y  St  1889,  p.  158,  §  3,  against  a  proposed  street 
improvement. 

2.  Signature  of  one  cotenant,  written  by 
another,  in  the  former's  presence  and  at  his  re- 
quest, is  sufficient  for  the  purpose  of  such  pro- 
test 

3.  The  protest  is  sufficient  for  the  work  ob- 
jected to,  though  it  does  not  include  all  the  work 
enumerated  in  the  resolution  of  the  council. 

4.  The  president  and  general  manager  of  a 
corporation,  who,  in  the  latter  capacity,  is  au- 
thorized by  the  by-laws  to  supervise  the  affairs 
of  the  company,  may  sign  a  protest  against  a 
street  improvement  for  the  corporation;  and  the 
fact  that  he  signs  it  as  president  instead  of  gen- 
eral manager,  is  immaterial. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;  J.  W.  McKinley,  Judge. 

Suit  by  the  Los  Angeles  Lighting  Company 
against  the  city  of  Los  Angeles  and  others 
for  an  injunction.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

O.  T.  H.  Palmer  and  C.  McFarland  (E.  W. 
McKlnstry,  of  counsel),  for  appellants.  Che- 
ney &  Cronin  (John  S.  Chapman,  of  counsel), 
for  respondent  Brewton  A.  Hayne,  amicus 
curiae. 

HARRISON,  J.  The  city  council  of  Los 
Angeles  adopted  a  resolution  of  intention, 
June  5,  1893,  for  certain  Improvements  on 
Ali  so  street  in  said  city,  and  at  the  same 
time,  under  the  provisions  of  the  act  of 
February  27,  1893  (St  1893,  p.  33),  deter- 
mined that  bonds  should  be  issued  to  repay 
the  cost  of  the  improvement  Within  10 
days  after  this  resolution  of  intention  had 
been  published  and  posted,  protests  against 
the  work,  purporting  to  represent  a  majority 
of  the  frontage  on  the  line  of  said  proposed 
Improvement  were  delivered  to  the  clerk  of 
the  city  council  on  behalf  of  the  plaintiff 
and  other  property  owners;  but,  notwith- 
standing said  protests,  that  body  passed  an 
order  authorizing  the  work  to  be  done,  and 
Invited  proposals  for  doing  the  same.  The 
Bituminous  Lime  Rock  Paving  &  Improve- 
ment Company,  one  of  the  appellants  here- 
in, filed  with  the  city  clerk  its  proposal  to 
do  the  work  in  accordance  with  the  invita- 
tion therefor;  and  its  proposal  having  been 
accepted,  and  the  contract  awarded  to  It 
the  plaintiff  commenced  this  action  to  en- 
join the  street  superintendent  and  the  said 
appellants  from  entering  Into  said  contract. 
The  plaintiff  had  judgment  in  the  court  be- 
low, and  the  defendants  have  appealed.  The 
main  Issue  presented  at  the  trial  was  the 
sufficiency  of  the  protests  to  bar  any  fur- 
ther action  by  the  city  council  until  after 


the  expiration  of  six  months,  the  appellants 
contending  that  some  of  the  signatures  there- 
to were  unauthorized,  and  that  the  protests 
did  not  represent  a  majority  of  the  frontage 
on  the  line  of  the  improvement 

It  is  provided  by  section  3  of  the  street 
improvement  act  (St  1889,  p.  158)  that  "the 
owners  of  a  majority  of  the  frontage  of  the 
property  fronting  on  said  proposed  work  or 
improvement,  where  the  same  is  for  one  block 
or  more,  may  make  a  written  objection  to 
the  same  within  ten  days  after  the  expira- 
tion of  the  time  of  the  publication  and  post- 
ing of  said  notice,  which  objection  shall  be 
delivered  to  the  clerk  of  the  city  council, 
who  shall  endorse  thereon  the  date  of  its  re- 
ception by  him,  and  such  objections  so  de- 
livered and  endorsed  shall  be  a  bar  for  six 
months  to  any  further  proceedings  in  rela- 
tion to  the  doing  of  said  work  or  making 
said  improvement  unless  the  owners  of  the 
one-half  or  more  of  the  frontage,  as  afore- 
said, shall  meanwhile  petition  for  the  same 
to  be  done."  Section  16  of  the  same  act  de- 
clares that  "the  person  owning  the  fee,  or 
the  person  in  whom  on  the  day  the  action  is 
commenced  appears  the  legal  title  to  the  lots 
and  lands  by  deeds  duly  recorded  In  the 
county  recorder's  office  of  each  county,  or 
the  person  In  possession  of  lands,  lots  or 
portions  of  lots  or  buildings,  under  claim,  or 
exercising  acts  of  ownership  over  the  same, 
for  himself,  or  as  the  executor,  administra- 
tor or  guardian  of  the  owner,  shall  be  re- 
garded, treated  and  deemed  to  be  the  'own- 
er' for  the  purpose  of  this  law,  according  to 
the  intent  and  meaning  of  that  word  as  used 
in  this  act"    St  1885,  p.  159. 

1.  One  of  the  questions  involved  herein  is 
the  effect  of  the  signature  to  the  protest  by 
one  of  the  several  cotenants  of  a  lot  of  land 
fronting  upon  the  proposed  improvement, 
the  appellant  contending  that  such  protest 
should  be  entirely  disregarded,  upon  the 
ground  that  a  cotenant  has  no  implied  au- 
thority to  do  any  act  affecting  the  interest 
of  the  other  cotenants  in  the  land.  It  is 
undoubtedly  true  that  it  is  not  within  the 
power  of  a  covenant  to  create  an  incum- 
brance upon  the  entire  estate,  or  to  impose 
any  burden  upon  the  interests  of  his  coten- 
ants therein,  nor  can  he  by  any  act  of  his 
confer  jurisdiction  upon  any  other  body  or 
tribunal  to  Impose  such  burden,  as  was  held 
In  Mulligan  v.  Smith,  59  Cal.  206.  This  rule 
of  Inability  Is,  however,  entirely  Inapplica- 
ble to  the  acts  of  the  cotenant  in  a  case 
like  the  present  One  cotenant  can  at  any 
time  protect  the  entire  estate  from  injury  or 
loss  without  calling  to  his  aid  the  assistance 
of  the  other  cotenants,  and  his  act  will  inure 
to  their  benefit.  He  can  resist  an  intruder, 
or  evict  a  trespasser,  remove  an  incumbrance, 
or  redeem  from  a  burden,  and,  since  his  acts 
in  this  behalf  are  in  the  Interest  of  and  for 
the  benefit  of  his  cotenants,  their  authority 
therefor,  if  necessary,  will  be  presumed.  We 
hold,  therefore,  that  a  cotenant  Is  authorized 
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;o  sign  a  protest  against  the  improvement  of 
a  street  by  the  city  council  under  the  afore- 
said act  Upon  any  other  rule  a  cotenant 
of  land  might  be  powerless  to  prevent  an  un- 
warranted Imposition  of  this  burden  upon 
the  land,  even  though  he  held  the  major  in- 
terest therein.  His  cotenant  might  be  an 
infant,  or  might  be  absent  from  the  state, 
and,  If  the  majority  of  the  frontage  of  land 
to  be  assessed  for  the  improvement  was  held 
in  cotenancy,  there  would  be  no  means  of 
avoiding  the  unnecessary  burdens  of  assess- 
ment by  a  protest,  unless  such  protest  could 
be  made  by  a  cotenant.  Whether  the  entire 
frontage  of  the  lands  held  In  common,  or 
only  his  proportionate  share  thereof,  is  to 
be  counted  In  determining  the  amount  of 
frontage  represented  by  the  protest,  is  not  In- 
volved upon  this  appeal.  This  question 
might  arise,  If  one  cotenant  should  favor  and 
another  object  to  the  improvement,  but  In 
the  present  case  it  does  not  appear  that  any 
of  the  cotenants  signed  a  petition  for  the 
improvement,  and  the  superior  court,  in  esti- 
mating the  extent  of  frontage  represented 
by  the  protest,  counted  only  the  proportion- 
ate share  of  the  cotenant  in  the  land  repre- 
sented by  him. 

2.  Roch  Sarrall  and  Joseph  Couget  owned 
a  lot  of  land  having  25  feet  frontage  on  the 
line  of  the  proposed  Improvement,  and  the 
protest  was  signed,  "Sarrall  ni  Couget."  It 
was  shown  at  the  trial  that  this  signature 
was  made  by  Sarrall  in  the  presence  of 
Couget,  and  at  his  request.  This  was  suffi- 
cient to  entitle  It  to  be  considered  as  a  pro- 
test by  them  against  the  Improvement.  The 
protests  contemplated  by  this  statute  are  not 
required  to  be  executed  with  any  particular 
formality.  They  do  not  create  any  burden 
or  obligation,  and  are  not  to  be  executed  with 
the  ceremonies  required  for  a  transfer  of 
real  estate,  or  for  creating  a  charge  thereon. 
It  is  sufficient  if  they  indicate  to  the  city 
council  that  the  proposed  improvement  is  ob- 
jected to,  and  that  this  objection  is  made  by 
the  owners  of  a  majority  of  the  frontage 
upon  the  line  of  the  work.  The  statute  does 
not  require  that  the  authority  to  sign  the 
protest.  If  signed  by  an  agent,  shall  accom- 
pany the  protest,  nor  was  It  necessary  that 
the  authority  of  Couget  to  Sarrail  should  be 
In  writing.  When  the  council  came  to  con- 
sider the  sufficiency  of  the  protest  they  could 
then  require  the  production  of  the  author- 
ity, if  it  was  challenged;  but,  if  on  its  face 
a  protest  purports  to  have  been  signed  on 
behalf  of  the  owners  of  a  majority  of  the 
frontage,  a  disregard  of  it  by  the  council 
Is  at  the  risk  of  their  future  action  in  order- 
ing the  improvement,  being  without  their 
jurisdiction. 

3.  The  protest  on  behalf  of  the  plaintiff  was 
signed  by  its  president,  and  it  is  contended 
that  it  should  have  been  disregarded,  for  the 
reason  that  it  had  not  been  specifically  di- 
rected by  the  board  of  directors  of  the  cor- 
poration.   It  was  shown  at  the  trial  that 


the  president  of  the  corporation  was  also  Its 
general  manager,  and  that  the  by-laws  of 
the  corporation  authorized  the  general  man- 
ager to  supervise  and  control  the  affairs  of 
the  company,  subject  to  the  board  of  direc- 
tors. We  are  of  the  opinion  that  under  this 
power  the  president,  as  such  general  man- 
ager, had  authority  to  do  any  act  which  in 
his  judgment  was  suitable  to  protect  tne  in- 
terests of  the  corporation,  or  to  preserve  Its 
property,  and  that  the  signing  of  the  protest 
is  to  be  regarded  as  such  an  act  The  fact 
that  he  signed  it  as  president,  rather  than  as 
general  manager,  is  Immaterial.  Similar  ob- 
servations may  be  made  of  the  protest  sign- 
ed by  the  secretary  of  another  corporation, 
who  was  also  its  general  manager.  Objec- 
tions are  made  to  other  signatures,  but  none 
of  them  require  any  special  notice.  The  sig- 
nature by  the  executors  of  the  estate  of 
Amestoy  was  properly  held  sufficient  The 
statute  expressly  designates  executors  as  the 
"owner"  for  the  purpose  of  the  act 

4.  The  protest  was  sufficient  for  the  work 
objected  to,  notwlthstandiug  that  it  did  not 
embrace  all  the  work  enumerated  in  the 
resolution  of  intention.  The  city  council 
cannot  by  Including  certain  work  which  the 
property  owners  object  to  with  work  wbich 
they  desire,  compel  them  to  accept  the  objec- 
tionable portion,  or  be  deprived  of  that  which 
they  wish  to  have  done.  The  resolution  of 
Intention  Is  only  a  proposition  by  the  council, 
and  frequently  consists  of  distinct  classes 
of  improvements  upon  designated  portions 
of  the  same  street  or  of  different  streets; 
and  in  such  case  it  is  competent  for  the  coun- 
cil-to  order  only  one  or  more  of  these  classes 
to  be  done.  In  either  case  the  owner  may 
protest  against  any  portion  of  the  work  In- 
cluded in  the  resolution,  without  Including 
in  his  protest  all  of  the  work  embraced  there- 
in, and  it  Is  immaterial  whether  the  different 
classes  of  work  upon  the  same  street  are  In- 
cluded In  one  paragraph  or  In  different  para- 
graphs. The  right  of  the  owner  to  protest 
is  the  same  In  each  instance. 

5.  A  brief  has  been  filed  in  this  case  by  an 
amicus  curiae,  attacking  the  constitutional- 
ity of  that  portion  of  the  statute  which  au- 
thorizes the  issuance  of  bonds,  and  this  ques- 
tion has  also  been  discussed  in  the  briefs 
filed  on  behalf  of  the  respective  parties  to 
the  action;  but,  as  the  filing  of  the  protest 
operated  to  deprive  the  city  council  of  Los 
Angeles  of  all  power  to  order  the  Improve- 
ment, there  could  be  no  bonds  Issued,  and 
any  question  regarding  the  validity  of  such 
bonds,  or  of  the  statute  authorizing  their 
issuance,  would  be  purely  hypothetical,  and 
not  a  proper  subject  for  determination  herein. 
There  are  many  other  propositions  which 
might  be  suggested  for  consideration  in  de- 
termining the  constitutionality  of  these  stat- 
utory provisions,  aside  from  those  presented 
in  the  briefs  filed,  and  we  must  decline  to 
pass  upon  this  question  until  an  issue  shall 
be  presented  in  which  It  is  directly  involved. 


Digitized  by 


CaL) 


SHAMP  v.  WHITE. 


537 


The  order  and  judgment  appealed  from  are 
affirmed. 

We  concur:  TEMPLE,  J.;  McFARLAND, 
J.;  GAROUTTE,  J.;  VAN  FLEET,  J. 
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SHAMP  v.  WHITE.    (No.  15,701.) 

(Supreme  Court  of  California.    March  8,  1895.) 

Rbvibw— Conflicting  Evidbnoh— Sbl»-Sbbvino 
Declarations. 

1.  A  finding  of  fact  on  conflicting  evidence 
as  to  whether  defendant  in  an  unlawful  de- 
tainer suit  grave  plaintiff  notice,  as  required  by 
the  lease,  that  he  intended  to  renew  it  by  re- 
maining another  year,  will  not  be  disturbed  on 
appeal. 

2.  On  an  issue  as  to  whether  a  tenant  sued 
in  unlawful  detainer  gave  oral  notice  of  his  in- 
tention to  renew  the  term  for  another  year,  as 
provided  in  the  lease,  a  communication,  writ- 
ten by  him  to  the  lessor  after  the  end  of  the 
first  term,  stating  that  the  lessor  is  thereby  noti- 
fied, "as  you  have  been  informed,"  of  the  les- 
see's intention  to  remain,  is  inadmissible,  as  be- 
iuK  a  declaration  of  the  lessee  in  his  own  inter- 
est. 

Department  2.  Appeal  from  superior  court, 
Napa  county;  E.  D.  Ham,  Judge. 

Action  for  unlawful  detainer,  brought  by 
P.  K.  Shainp  against  J.  P.  White.  From  a 
judgment  for  defendant,  plaintiff  appeals.  - 
Reversed  and  remanded. 

F.  E.  Johnston,  for  appellant.  T.  B.  Hutch- 
inson, for  respondent. 

HENSHAW,  J.  Action  for  unlawful  de- 
tainer, brought  under  subdivision  1  of  sec- 
tion 1161,  Code  Civ.  Proc.  The  appeal  is 
from  the  Judgment  Exception  is  taken  to 
the  decision  on  the  ground  that  it  Is  not  sup- 
ported by  the  evidence.  The  evidence  and 
the  rulings  complained  of  are  presented  by 
bill  of  exceptions.  The  complaint  averred 
defendant's  entry  under  a  lease,  which  was 
pleaded  not  in  precise  words,  but  by  its  legal 
effect.  The  answer  denied  the  making  of 
the  lease  pleaded  in  the  complaint,  and  af- 
firmatively set  forth  in  full  the  contract  be- 
tween the  parties.  This  was  sufficient  to 
present  issues  for  determination.  Murphy 
v.  Napa  Co.,  20  Cal.  497;  Gllman  v.  Bootz, 
63  Cal.  120.  The  findings  of  the  court  are 
neither  inconsistent  nor  contradictory.  They 
declare  against  the  lease  and  the  holding 
pleaded  In  the  complaint  and  in  favor  of 
the  instrument  and  possession  set  up  in 
the  answer.  By  the  indenture  plaintiff 
leased  a  farm  to  defendant  "for  the  term 
of  one  year  from  November  16,  1892,  to  No- 
vember 16,  1893,  with  the  privilege  of  re- 
newal of  this  lease  for  one  year  at  the  same 
terms,  at  the  pleasure  of  the  party  of  the 
second  part."  The  contract  here  expressed 
was  one  for  a  renewal  of  the  lease,  and  not 
one  for  an  extension  of  the  term,  despite  the 
language  subsequently  used— "at  the  ex- 
piration of  this  lease.  If  not  extended  as  here- 
tofore mentioned,  the  party  of  the  second 


part  will  quit,"  etc.  The  distinction  be- 
comes important  for  this  reason:  Being  a 
lease  with  a  privilege  of  renewal,  It  was  In- 
cumbent upon  the  lessee,  desiring  to  exer- 
cise his  option,  to  give  notice  of  his  election 
before  the  expiration  of  the  original  term; 
while,  if  the  lease  had  provided  merely  for 
an  extension,  his  remaining  in  possession  (no 
specific  form  of  notice  having  been  required) 
would  have  been  sufficient  notification  of 
his  decision.  Renoud  v.  Daskam,  34  Conn. 
512;.  Delashman  v.  Berry,  20  Mich.  292;  1 
Tayl.  Landl.  &  Ten.  §  332;  2  Wood,  Landl. 
&  Ten.  (2d  Ed.)  p.  947  ;  6  Lawson,  Rights, 
Rem.  &  Prac.  §  2833.  The  trial  court  treat- 
ed the  contract  as  one  providing  for  renewal, 
and  found  that  defendant  notified  plaintiff 
of  his  intention  to  remain  for  another  year 
upon  the  15th  day  of  October,  1893,  before 
the  expiration  of  the  original  term.  Upon 
this  finding,  as  upon  others  attacked,  the 
evidence  Is  conflicting,  and,  under  the  rule, 
it  will  not  be  disturbed.  Defendant  remain- 
ed in  possession  after  November  16,  1893, 
and  swore  that  he  gave  oral  notice  of  his  in- 
tention to  plaintiff  before  that  date.  This 
plaintiff  and  her  daughter  strenuously  de- 
nied. In  support  of  his  contention,  defend- 
ant offered  In  evidence  a  communication  ad- 
dressed by  him  to  plaintiff,  admittedly  writ- 
ten and  delivered  after  the  expiration  of  the 
first  year's  tenancy.  So  much  of  It  as  is  per- 
tinent to  this  consideration  is  as  follows: 
"Mrs.  P.  K.  Shamp:  You  will  please  take 
notice,  and  you  are  hereby  notified,  that,  as 
you  have  been  informed,  I  Intend  to  continue 
possession  of  the  property  which  you  on  the 
15th  day  of  November,  1892,  leased  to  me, 
under  and  by  virtue  of  the  terms  of  said 
lease  on  that  day  executed,  for  another  year." 
Objection  was  made  to  the  introduction  of 
the  writing,  upon  the  ground  that  it  was  a 
mere  declaration  of  defendant  in  his  own  in- 
terest, after  the  fact,  and  therefore  incompe- 
tent. The  objection  was  overruled,  and  the 
document  admitted  by  the  court  as  "tend- 
ing to  show  that  prior  to  the  16th  day  of  No- 
vember, 1893,  the  defendant  had  elected  to 
take  the  property  for  an  additional  term  of 
one  year,  and  of  which  the  plaintiff  had  no- 
tice." The  writing  was  inadmissible  for  any 
such  purpose.  It  was  simply  the  declaration 
of  a  party  in  his  own  interest;  mere  hearsay. 
A  litigant  has  never  been  allowed  to  bolster 
his  cause  by  such  evidence.  As  well  permit 
a  man  to  establish  an  alibi  by  proving  state- 
ments made  by  him  to  others  after  the  event 
as  to  his  whereabouts  upon  the  date  In  ques- 
tion. But,  as  has  been  set  forth,  the  mat- 
ter of  this  notice  was  vital  to  the  case.  The 
court,  upon  a  conflict  of  evidence,  found  up- 
on it  In  favor  of  defendant.  For  the  purpose 
of  reaching  that  decision  It  considered  de- 
fendant's letter  as  part  of  his  evidence,  and, 
for  aught  that  can  be  told  to  the  contrary,  in 
view  of  the  sharp  conflict,  that  epistle  may 
have  been  determinative  of  the  proposition. 
In  any  event.  Its  admission  was  an  error 
prejudicial  to  the  substantial  rights  of  plain- 
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tiff,  and  for  It  the  judgment  is  reversed,  and 
the  cause  remanded. 

We  concur:  McFARLAND,  J.;  TEM- 
PLE, J. 


(106  Cal.  194) 

MacDERMOT  v.  BARTON  et  a!.  (No. 
18,400.) 

(Supreme  Court  of  California.    March  6, 1895.) 

Foreclosure  or  Mortgage— Salb  by  Commis- 
sioner—Constitutional  Law. 

1.  An  order  appointing  a  commissioner  in 
foreclosure  to  sell  the  mortgaged  property,  un- 
der Code  Civ.  Proc.  §  726,  as  amended  in  1893, 
will  not  be  reversed  because  the  prayer  of  the 
complaint  follows  the  usual  form,  and  asks  for 
a  sale  of  the  mortgaged  property  by  the  sheriff. 

2.  Nor  is  it  ground  for  reversal  that  the 
court's  decree,  rendered  on  the  same  day.  order- 
ed the  sale  toi>e  made  by  the  sheriff;  it  being  a 
mere  oversight,  capable  of  amendment  on  sim- 
ple motion. 

3.  Code  Civ.  Proc.  §  726,  conferring  on  the 
court  authority  to  appoint  commissioners  to 
sell  mortgaged  property,  does  not  violate  Const, 
art.  11,  requiring  the  legislature,  by  general 
laws,  to  provide  for  certain  county  officers,  in- 
cluding sheriffs,  and  to  prescribe  their  duties, 
there  being  no  provision  that  foreclosure  sales 
shall  be  made  by  sheriffs. 

>  Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  couuty; 
J.  R.  Webb,  Judge. 

Action  by  Charles  F.  MacDermot  against 
Ella  G.  Barton  and  others  for  the  foreclosure 
of  a  mortgage.  From  an  order  appointing 
a  commissioner  to  sell  the  mortgaged  proper- 
ty, plaintiff  appeals.    Order  affirmed. 

George  W.  Towle,  Jr.,  for  appellant.  L. 
L.  Gory,  George  E.  Church,  and  Frank  H. 
Short,  for  respondents. 

SEARLS,  0.  This  is  an  action  for  the  fore- 
closure of  a  mortgage.  The  cause  was  tried  , 
by  the  court,  and  written  findings  were  sign- 
ed, dated  June  2,  1894,  ordering  a  decree  of 
foreclosure  and  sale  of  the  mortgaged  proper- 
ty. A  decree  of  foreclosure  ordering,  among 
other  things,  a  sale  of  the  mortgaged  property 
by  the  sheriff  of  the  county  of  Fresno  (the 
county  in  which  the  action  was  pending  and 
in  which  the  mortgaged  property  was  situ- 
ate), was  signed  by  the  Judge  of  the  court, 
and  is  dated  June  2,  1894.  The  findings  and 
decree  were  not  filed  until  June  16,  1894,  and 
it  appears,  although  dated  June  2d.  were 
not  in  fact  signed  until  June  16,  1894.  On 
the  16th  day  of  June,  1894,  the  findings  and 
decree  were  filed,  and  also  an  order  appoint- 
ing J.  F.  Church  as  a  commissioner  to  sell 
the  mortgaged  premises  in  the  manner  pro- 
vided by  law  for  a  sale  of  like  property  by 
a  sheriff  upon  execution,  etc.  The  order  re- 
cites as  follows:  "This  being  the  day  and 
hour  set  for  presentment  to  the  court  of  the 
findings  and  decree  herein,  for  Its  examina- 
tion and  signature,  due  notice  of  the  salne 
having  been  given  to  all  the  attorneys  for 
the  c'efendants,  the  same  were  duly  present- 
ed to  the  court,  and,  after  examination,  the 


court,  being  fully  advised  in  the  premises, 
and  satisfied  of  the  correctness  thereof,  and 
no  objection  being  raised  by  any  of  the  at- 
torneys for  the  defendants,  now  signs  and 
flies  the  findings  and  decree  herein;  and  it 
is  hereby  ordered,"  etc.  Then  follows  the 
order  above  mentioned,  appointing  a  com- 
missioner. Plaintiff  in  the  foreclosure  suit 
appeals  from  the  order  appointing  a  com- 
missioner to  sell  the  mortgaged  property. 
No  objection  Is  made  to  the  form  of  the  or- 
der appointing  a  commissioner.  Section  726  1 
of  the  Code  of  Civil  Procedure,  as  amended 
in  1893,  provides  that  "the  court  may,  by  its 
judgment,  or  at  any  time  after  Judgment, 
appoint  a  commissioner,  to  sell  the  incumber- 
ed property."  The  subsequent  portion  of  the 
same  section  provides  that  the  commissioner, 
when  appointed,  shall  possess  the  powers 
and  be  subject  to  the  duties  of  sheriffs  in  like 
cases.  The  next  section  provides  the  mode 
in  which  the  commissioner  shall  qualify,  and 
his  compensation,  which  shall  not  exceed 
$10.  The  objections  urged  against  the  ac- 
tion of  the  court  below  by  the  learned  coun- 
sel for  the  appellant  are  not  deemed  tenable. 
It  is  true  the  prayer  of  his  complaint  follows 
the  usual  form,  and  asks  for  a  sale  of  the 
mortgaged  property  by  the  sheriff.  The  es- 
sence of  such  a  prayer  is  an  invocation  of  a 
judicial  sale.  The  method  of  Its  consumma- 
tion, so  long  as  pursued  within  the  power 
conferred  upon  the  court,  is  of  no  moment; 
and,  had  the  prayer  of  the  complaint  been 
silent  as  to  the  officer  by  whom  the  sale  ask- 
ed for  was  to  be  made,  it  would  have  been 
equally  efficapious.  So,  too,  the  fact  that 
the  decree  as  entered  by  the  court  ordered 
the  incumbered  property  to  he  sold  by  the 
sheriff,  while  the  order  made  and  entered  o* 
the  same  day  appointed  a  commissioner  to 
discharge  the  same  duty,  was  but  an  over- 
,  sight  of  the  court  below,  not  calling  for  an 
appeal,  but  which  might  have  been  remedied, 
and,  as  the  record  furnishes  all  the  informa- 
tion .requisite,  may  be  at  any  time  remedied, 
by  a  simple  motion  to  amend  and  correct  the 
decree  by  striking  out  the  word  "sheriff," 
and  inserting  "commissioner,"  wherever  they 
occur  In  such  decree.  The  fifth  section  of 
article  11  of  the  constitution  of  the  state  of 
California  is  not  violated  by  section  726,  Code 
Civ.  Proc,  conferring  upon  the  court  authori- 
ty to  appoint  commissioners  to  sell  mortga- 
ged property.  The  section  of  the  constitu- 
tion cited  provides  that  the  legislature,  by 
general  and  uniform  laws,  shall  provide  for 
the  election  or  appointment  In  the  several 
counties  of  certain  county  officers,  among 
which  a  sheriff  is  designated,  "and  shall 
prescribe  their  duties  and  fix  their  terms  of 
office."  It  will  be  observed  that  the  con- 
stitution does  not  fix  the  duties  of  the  sher- 
iff, but  wisely  leaves  to  the  legislature  the 
power  so  to  do.  Section  726,  Code  Civ. 
Proc.,  has  so  modified  the  same  section  as  it 
stood  prior  to  1983,  and  other  sections  defin- 
ing the  duties  of  sheriff,  that  he  has  no  duty 
to  perform  in  a  case  of  sale  of  real  property 
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under  foreclosure,  where  the  court  appoints 
a  commissioner  to  make  such  sale.  Under 
the  former  chancery  practice  in  England  and 
the  United  States,  it  was  usual  to  appoint  a 
master  in  chancery  or  commissioner  to  make 
all  sales  of  real  property,  and  in  the  federal 
courts  it  is  to  this  day  the  usual  practice  to 
sell  mortgaged  premises  under  decrees  of 
foreclosure  under  and  by  direction  of  the 
marshal  of  the  district,  or  by  a  master  ap- 
pointed by  the  court,  as  the  decree  may  di- 
rect It  is  no  part  of  the  duty  of  a  sheriff, 
as  such,  and  in  the  absence  of  statutory  pro- 
vision, to  sell  property  under  a  sale  In  fore- 
closure. In  a  spirit  of  economy,  as  we  may 
suppose,  the  legislature  has  provided  for  the 
appointment  of  a  commissioner  to  conduct 
foreclosure  sales,  after  the  manner  of  the 
former  chancery  practice,  In  those  cases 
where  the  court  shall  deem  it  proper  so  to 
do.  Neither  the  law  nor  the  constitution  is 
violated  thereby.  The  case  of  Bruner  v.  Su- 
perior Court,  92  Cal.  239,  28  Pac  341,  cited 
by  appellant,  has  no  application  here.  In 
that  case  the  Political  Code  (section-  4192) 
provided  for  the  appointment  of  an  elisor  in 
certain  enumerated  cases,  of  which  the  case 
in  hand  was  held  not  to  be  one,  and  hence 
that  the  appointment  was  invalid.  In  cases 
of  foreclosure  of  mortgages  the  court  is  au- 
thorized to  appoint  a  commissioner  to  sell 
the  incumbered  property,  in  every  case,  at 
Its  discretion.  The  order  appealed  from 
should  be  affirmed. 

We  concur:   BELCHER,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  appealed 
from  is  affirmed. 


(27  Or.  92) 

KRAUSHAAR  et  at.  v.  HAUK  et  al. 
(Supreme  Court  of  Oregon.  March  12,  1895.) 
Reformation  op  Deed— Evidence. 
Plaintiff  and  B.  divided  land  owned  by 
them  in  common,  without  executing  partition 
deeds,  and  B.  sold  part  of  his  share  to  plaintiff, 
and  placed  in  escrow  a  deed  of  the  remainder 
to  defendant,  to  be  delivered  on  payment  of  the 
price  within  a  certain  time.  Plaintiff,  without 
consideration,  and  to  make  the  title  good,  placed 
with  B.'s  deed  a  quitclaim  deed  to  defendant  for 
the  land  sold  defendant  by  B.,  but,  through 
mistake  of  the  person  who  drew  it,  this  deed 
included  part  of  the  land  plaintiff  purchased 
of  B.  After  the  time  for  buying  the  land  ex- 
pired, and  the  deeds  were  returned  to  B.,  de- 
fendant learned  of  the  mistake  in  plaintiff's 
deed,  and  bought  the  land,  recorded  the  deeds, 
and  conveyed  to  his  wife,  who  took  with  notice 
of  the  mistake.  Held,  that  the  deed  was  prop- 
erly reformed  so  as  to  include  none  but  the  laud 
conveyed  to  defendant  by  B. 

Appeal  from  circuit  court,  Washington 
county;  T.  A.  McBrlde,  Judge. 

Action  by  Fred  TIraushaar  and  another 
against  Paul  Uauk  and  another.  Judgment 
for  plaintiffs,  and  defendants  appeal.  Af- 
firmed. 


589 

A.  Schutz,  for  appellants.  R.  Citron,  for 
respondents. 

PER  CURIAM.  This  Is  a  suit  to  reform 
two  deeds.  The  facts  show  that  the  plaintiff 
Fred  Kraushaar  and  one  William  E.  Bremer 
were  the  owners,  as  tenants  In  common,  of 
a  tract  of  land  In  Washington  county,  con- 
taining 67.60  acres,  which,  by  agreement,  but 
without  the  execution  of  any  partition  deeds, 
they  divided,— Kraushaar  taking  the  north 
34  acres,  and  Bremer  the  remainder;  that 
Bremer  on  October  10,  1891,  sold  and  con- 
veyed to  Kraushaar  16  acres  adjoining  said 
34-acre  tract,  and,  on  the  same  day,  execut- 
ed a  conveyance  to  the  defendant  Paul  Hauk 
of  the  remainder  of  his  tract,  which  deed 
was,  upon  the  payment  of  $200,  placed  In  es- 
crow, to  be  delivered  upon  the  payment  of 
the  balance  of  the  purchase  price,  if  made 
within  30  days;  that  Kraushaar  at  the  same 
time,  and  without  any  consideration  therefor, 
executed  a  quitclaim  deed  to  Hauk,  Intend- 
ing to  convey*  all  his  interest  in  the  tract  con- 
veyed to  Hauk  by  Bremer,  but  by  mistake 
the  point  of  beginning  was  placed  88  links, 
instead  of  4  chains  and  88  links,  south  of  the 
quarter  post  on  the  west  side  of  section  17  in 
township  2  S.,  of  range  1  W.,  thereby  convey- 
ing 8  acres  more  than  was  intended,  which 
deed  was  also  placed  In  escrow,  to  be  deliv- 
ered with  the  Bremer  deed;  that,  the  pay- 
ment of  the  balance  of  the  purchase  price 
not  having  been  made  within  the  time  agreed 
upon,  the  said  deeds  were  surrendered  to 
Bremer,  but  Hauk,  having  subsequently  pro- 
cured a  survey  of  the  premises,  and  ascer- 
tained that  the  Kraushaar  deed  conveyed 
more  land  than  was  intended,  on  December 
31,  1891,  paid  the  balance  of  the  purchase 
price,  accepted  the  deeds,  placed  them  upon 
record,  and  thereafter,  for  the  expressed  con- 
sideration of  one  dollar,  conveyed  said  prem- 
ises, by  warranty  deed,  to  his  wife,  the  de- 
fendant Sarah  Hauk.  The  issues  having 
been  settled  by  the  pleadings,  the  cause  was 
referred  to  W.  N.  Barrett,  Esq.,  who  took 
the  evidence,  and  reported  In  favor  of  the 
plaintiffs;  and  the  court,  having  confirmed 
said  report,  rendered  a  decree  reforming  said 
deeds,  from  which  decree  the  defendants  ap- 
peal. 

A  careful  examination  of  the  evidence  dis- 
closes that  neither  the  plaintiffs  nor  the  de- 
fendants, at  the  time  the  Kraushaar  deed 
was  executed,  understood  the  description  as 
given  therein;  that  the  plaintiffs  intended  to 
convey  their  interest,  and  the  defendant  Paul 
Hauk  to  acquire  the  legal'  title  to  the  Bre- 
mer tract,  containing  18  acres  and  no  more, 
and  that  the  mistake  in  the  description  was 
caused  by  the  carelessness  of  the  person  who 
drew  the  deed;  that  the  defendant  Paul 
Hauk,  without  a  valuable  consideration,  con- 
veyed said  premises  to  his  wife,  who  took  the 
title  with  knowledge  of  said  mistake,  and 
with  intent  to  defraud  the  plaintiffs.  We 
think  it  satisfactorily  appears  that  there  has 
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been  a  mutual  mistake  between  the  parties, 
which  did  not  arise  from  the  gross  negli- 
gence of  the  plaintiffs,  and  that  the  defend- 
ant Paul  Hauk,  after  discovering  the  mis- 
take, sought  to  take  advantage  of  it  by  con- 
veying the  premises  to  his  wife.  Under  the 
circumstances,  it  would  be  inequitable  to  per- 
mit her  to  profit  by  such  mistake,  for  which 
reason  the  decree  is  affirmed. 


(27  Or.  48) 

CROSS  v.  TSCHARNIG  et  al. 

(Supreme  Court  of  Oregon.    March  12,  1895.) 

Mechanic's  Lien  Claim— Sufficiency— Owner's 
Consent— Contract  of  Purchase— Suf- 
ficiency of  Complaint. 

1.  A  mechanic's  lien  claim,  which  states 
that  the  material  was  furnished  to  one  person, 
and  that  the  land  was  owned  by  another,  and 
does  not  state  that  the  material  was  furnished 
at  the  request  of  the  owner,  is  fatally  defective, 
though  it  alleges  that  the  person  to  whom  the 
material  was  furnished  was  in  possession  of  the 
land  under  a  contract  of  purchase  with  the 
owner. 

2.  Where,  in  a  complaint  to  foreclose  such  a 
lien,  it  is  not  alleged  that  the  material  was  fur- 
nished with  the  owner's  consent,  such  consent 
will  not  be  presumed  on  demurrer. 

Appeal  from  circuit  court,  Clackamas  coun- 
ty; T.  A.  McBride,  Judge. 

Action  by  H.  E.  Cross  against  Kasper 
Tscharnig  and  others  to  foreclose  two  me- 
chanics' Hens.  Judgment  was  rendered  for 
plaintiff,  and  defendant  H.  W.  Ross  appeals. 
Reversed. 

W.  W.  Thayer,  for  appellant  H.  E.  Cross, 
in  pro.  per.  , 

WOLVERTON,  J.  This  is  a  suit  to  fore- 
close two  mechanics'  liens,  one  filed  by  the 
Gladstone  Sawmill  Company  to  secure  the 
sum  of  $349.43  for  lumber  furnished  the  de- 
fendant Kasper  Tscharnig,  and  the  other  by 
the  Oregon  City  Sash  &  Door  Company  to 
secure  the  sum  of  $93.75  for  doors,  sash, 
windows,  etc..  furnished  the  same  party. 
Each  claim  of  lien  was  duly  assigned  to 
plaintiff  before  suit  was  instituted.  The  mill 
company's  claim,  so  far  as  it  is  necessary  to 
quote  it  here,  Is  In  the  following  language: 
"Know  all  men  by  these  presents  that  the 
Gladstone  Sawmill  Company  have,  by  vir- 
tue of  a  contract  heretofore  made  with  Kas- 
per Tscharnig,  of  Oregon  City,  Or.,  a  lien  for 
materials  furnished  in  the  alteration  and  re- 
pair of  a  certain  two-story  building  con- 
structed and  being  upon  the  following  de- 
8cril)ed  land,  to  wit:  The  north  half  of  lot 
eight  (8).  in  block  twenty-seven  (27),  Ore- 
gon City,  Or.  That  H.  W.  Ross  is  the  own- 
er of  said  building,  and  that  Kasper  Tschar- 
nig is  in  possession  of  the  same  under  a  con- 
tract and  bond  for  the  purchase  of  the  same." 
Then  follows  the  statement  of  the  account 
or  demand.  The  sash  and  door  company's 
claim  Is  in  almost  the  same  language.  The 
complaint  shows  that  the  materials  describ- 
ed in  the  claims  of  lien  were  sold  and  de- 


livered to  the  defendant  Kasper  Tscharnig 
under  contract,  and  at  his  especial  instance 
and  request,  and  that  the  defendant  H.  W. 
Ross  is  the  owner  and  reputed  owner  of  the 
lands  and  building  upon  which  the  Improve- 
ments were  made.  The  said  claims  meet 
the  objection  to  the  claim  of  Hen  filed  in 
Rankin  v.  Malarkey,  23  Or.  593,  32  Pac. 
620,  and  34  Pac.  816,  and  that  case  is  there- 
fore not  in  point  as  authority  against  the 
Hens  herein  claimed.  There  are  other  ob- 
jections, however,  to  the  sufficiency  of  the 
complaint  raised  by  the  demurrer  of  de- 
fendant Ross,  who  alone  appeals  to  this 
court,  alleging  as  ground  thereof  that  the 
court  below  erred  In  overruling  said  demur- 
rer and  rendering  a  decree  upon  the  com- 
plaint. These  objections  we  will  now  ex- 
amine. 

The  statute  provides  primarily  for  a  Hen 
upon  the  building.  If,  however,  the  land  up- 
on which  it  is  constructed  belongs  to  the  per- 
son who  caused  the  building  to  be  erected. 
Improved,  altered,  or  repaired,  then  the  land 
upon  which  the  building  is  constructed,  to- 
gether with  a  convenient  space  about  the 
same,  or  so  much  as  may  be  required  for 
the  convenient  use  and  occupation  thereof,  is 
also- subject  to  the  lien,  to  the  extent  of  his 
interest  therein.  But  If  the  land  does  not 
belong  to  the  person  causing  the  building  to 
be  erected,  or  alterations  made,  then,  if  built 
with  the  knowledge  of  the  owner  of  the  land 
or  person  claiming  an  interest  therein,  the 
building  shall  be  deemed  to  have  been  con- 
structed or  the  alteration  made  at  the  in- 
stance of  such  owner  or  person  claiming  an 
interest  therein,  unless  by  proper  notice  he 
disavow  responsibility  therefor.  Lumber 
Co.  v.  Newkirk,  80  Cal.  278,  22  Pac.  231.  So 
that  It  is  apparent  the  statute  contemplates  a 
lien  on  the  building  primarily.  The  owner 
thereof,  by  causing  the  building  to  be  erect- 
ed or  alterations  made  thereon,  may  subject 
it  to  a  mechanic's  Hen.  For  the  purpose  of 
binding  him,  the  labor  may  be  done  or  ma- 
terials furnished  either  at  his  instance  or 
that  of  his  agent,  and  the  statute  express- 
ly provides  that  every  contractor,  subcon- 
tractor, architect,  builder,  or  other  person 
having  charge  of  the  construction,  altera- 
tion, or  repair,  in  whole  or  In  part,  shall  be 
held  to  be  such  agent.  Secondarily,  if  the 
owner  of  the  land  is  some  person  other  than 
the  owner  of  the  building,  then  his  oon- 
sent  Is  presumed,  in  the  absence  of  notice  to 
the  contrary,  if  he  have  knowledge  of  the 
progress  of  the  Improvement.  The  building 
must  be  erected,  or  repairs  or  alterations 
made,  at  the  instance  of  the  owner,  or  his 
agent,  which  is  the  same  thing,  under  the 
maxim,  "Qui  facit  per  alium  facit  per  se." 
If,  therefore,  the  building  be  erected,  or  re- 
pairs or  alterations  made,  at  the  instance  of 
some  other  person  than  the  owner,  the  Hen 
cannot  attach.  A  stranger  or  intermeddler 
could  not  thus  incumber  the  property  of  an- 
other.   See  sections  3069,  3070,  3672,  Hill's 
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Ann.  Laws  Or.  Now,  the  claims  filed  state 
that  the  defendant  Ross  Is  the  owner  of  the 
building,  and  that  the  materials  were  fur- 
nished under  contract  with  and  at  the  In- 
stance of  the  defendant  Kasper  Tscharnig. 
The  allegations  of  the  complaint  are  to  the 
same  effect.  .  So  we  have  here  both  the 
claim  of  Hen  and  cohiplalnt,  which  concur- 
rently show  that  the  materials  were  furnish- 
ed at  the  Instance  of  a  person  other  than 
the  owner  of  the  building,  to  wit,  Kasper 
Tscharnig.  There  exists  no  statement  or  al- 
legation anywhere,  either  in  the  claims  of 
Hen  or  the  complaint,  that  H.  W.  Ross,  the 
owner  of  the  building,  caused  the  materials 
to  be  furnished,  or  that  the  same,  or  any 
part  thereof,  were  furnished  at  his  instance 
or  request.  True,  It  is  shown  that  Kasper 
Tscharnig  was  in  possession  of  the  prem- 
ises under  contract  with  Ross  for  the  pur- 
chase of  the  same,  but  this  fact  does  not 
change  the  relations  of  the  parties  under  the 
aUegations  of  the  complaint.  What  the 
terms  of  this  contract  are  we  are  not  In- 
formed. It  would  seem,  therefore,  that  the 
complaint  is  insufficient  to  support  the  Hens 
In  this  respect. 

If,  however.  It  "be  claimed  that  the  consent 
of  Ross  will  be  presumed  under  section  3072, 
and  that  the  Hen,  therefore,  attaches  to  the 
building  as  well  as  to  the  land,  the  allega- 
tions of  the  complaint  are  insufficient  to 
support  the  contention,  as  they  do  not  show 
that  the  improvements  or  alterations  were 
made  with  the  knowledge  of  Ross.  Allen 
t.  Rowe,  19  Or.  188,  23  Pac.  901.  The  com- 
plaint as  to  both  causes  of  suit  Is  clearly  In- 
sufficient, and  the  demurrer  must  be  sus- 
tained. The  decree  of  the  court  below  Is 
therefore  reversed,  and  the  cause  remanded 
for  such  other  proceedings  as  may  be  deem- 
ed advisable,  not  inconsistent  with  this  opin- 
ion. 
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MACKBY  v.  ENZENSPERGER. 
(Supreme  Court  of  Utah.    Feb.  23,  1895.) 
Constitutional  Law — Jurt  Trial. 
Act  March  10,  1892,  providing  that  in 
civil  cases  a  verdict  may  be  rendered  on  the 
concurrence  therein  of  nine  or  more  members  of 
the  jury,  is  constitutional. 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; before  Justice  C.  S.  Zane. 

Action  by  C.  E.  Mackey  against  P.  Enzen- 
sperger.  From  a  judgment  dismissing  the 
complaint,  plaintiff  appeals.  Affirmed. 

Booth,  Lee  &  Gray,  for  appellant  Powers 
&  Hlles,  for  respondent 

BARTCH,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  upon  a  judgment  for  $1,763.77, 
obtained  against  the  defendant  in  the  state 
of  Colorado,  which  judgment  the  plaintiff 
claims  has  never  been  paid.  The  defendant 
hi  his  answer,  has  set  up  full  payment  and 
satisfaction.    The  Jury,  by  a  verdict,  con- 


curred in  by  nine  of  their  number,  found  the 
issues  for  the  defendant,  and  the  court  en- 
tered judgment  thereon,  dismissing  the  plain- 
tiff's complaint  and  for  costs  in  favor  of  the 
defendant  From  this  action  of  the  court 
the  plaintiff  appealed,  and  the  sole  question 
raised  is  whether  a  verdict  being  concurred 
in  by  less  than  12  Jurors,  as  provided  by  the 
act  of  the  territorial  legislature,  approved 
March  10,  1892,  will  support  a  judgment 

This  question  was  decided  In  the  affirma- 
tive by  this  court  in  the  case  of  Hess  v. 
White,  9  Utah,  61,  33  Pac.  243,  and  the  ruling 
In  that  case  has  been  followed  in  several 
other  cases;  but  counsel  for  the  appellant 
have  cited  us  to  several  decisions  of  other 
appellate  courts,  made  since  the  decision  of 
Hess  v.  White,  wherein  the  contrary  view 
was  adopted.  We  have  examined  the  recent 
cases  cited,  but  the  reasoning  of  those  deci- 
sions is  not  such  as  to  warrant  a  departure 
from  the  doctrine  enunciated  in  Hess  v. 
White.  The  judgment  is  affirmed. 

SMITH,  J.,  concurs. 

KING,  J.  (dissenting).  Very  reluctantly  do 
I  withhold  my  assent  from  the  opinion  of  the 
majority  of  the  court  In  this  case.  This  re- 
luctance results  from  the  fact  that  the  point 
involved  has  been  adjudicated  by  this  court, 
and,  If  the  doctrine  of  stare  decisis  is  to  have 
force  and  recognition,  it  would  seem  that 
there  would  be  no  ground  for  dissent  But 
the  case  of  Hess  v.  White,  9  Utah,  61,  33 
Pac.  243,  which  Is  foUowed,  and  upon  which 
Is  founded  the  opinion  of  the  majority  of 
the  court  In  this  case,  has  not  been  passed 
upon  by  the  supreme  court  of  the  United 
States,  and  several  cases  Involving  the  same 
question  are  now  on  appeal  before  that 
court.  If  the  question  presented  in  this  case 
had  been  passed  upon  by  the  highest  judicial 
tribunal,  and  the  validity  of  the  legislative 
enactment  upheld,  there  would  be  not  only 
no  justification  for  a  dissenting  view,  but, 
upon  the  contrary,  a  duty  and  stern  Injunc- 
tion would  rest  upjn  every  member  of  the 
court  to  acquiesce  in  the  determination.  Per- 
haps the  judgment  of  this  court  announced 
in  the  case  of  Hess  v.  White,  above  cited, 
may  be  affirmed  by  the  supreme  court  of  the 
United  States.  Indeed,  it  would  not  be  sur- 
prising if  this  court  were  sustained,  when 
from  expressions  employed  by  that  tribunal, 
and  particularly  in  the  case  of  Hurtardo  v. 
California,  110  U.  S.  516,  4  Sup.  Ct  111,  292, 
the  Inference  is  clearly  deducible,  that  the 
common  law  is  viewed  as  a  shoreless  sea, 
and  the  constitution  considered  so  flexible, 
and  as  possessing  such  "capacity  for  growth 
and  adaptation  to  an  undefined  and  expand- 
ing future,  that  It  will  draw  its  inspiration 
from  every  fountain  of  Justice"  (which  it  is 
asserted  is  Inexhaustible),  and  receive  the 
"best  ideas  of  all  systems  and  of  every  age." 
regardless  of  the  limitations  and  constitu- 
tional restrictions  placed  by  the  fathers  as 
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safeguards  of  human  liberty.  This  pane- 
gyric of  Justice  Matthews  upon  the  common 
law  and  Magna  Charta,  and  his  poetic  refer- 
ence to  the  well-nigh  Illimitable  power  of 
legislative  bodies  to  enact  laws  that  they 
may  deem  "just  and  reasonable  expressions 
of  the  public  will,"  are  approved  by  this 
<;ourt  in  Hess  v.  White;  and  because  of  these 
views,  and  the  further  reason  that  "society 
progresses,  and  modes  and  legal  procedure 
must  change  with  the  progress,  and  because 
it  is  calculated  to  be  a  great  benefit  to  all 
classes  of  litigants,  because  it  reaches  justly 
and  fairly  and  impartially  all  classes  of 
men,"  the  act  of  the  legislative  assembly  of 
Utah  passed  in  1892,  changing  the  then  exist- 
ing law  requiring  a  unanimous  verdict  of  12 
jurors  in  civil  cases,  and  providing  that  in 
"all  civil  cases  a  verdict  may  be  rendered  on 
the  concurrence  therein  of  nine  or  more 
members  of  the  Jury,"  was  declared  to  be 
valid.  Upon  two  grounds  only,  it  would 
seem,  is  there  the  slightest  foundation  upon 
which  to  uphold  this  legislative  enactment, 
namely:  First.  That  it  Is  demanded  by  the 
progress  of  the  age  and  the  growth  of,  civili- 
zation, and  that  the  "administrative  and  re- 
medial proceedings  ever  change  from  time  to 
time,  with  the  advancement  of  legal  science 
and  the  progress  of  society,"  regardless  of 
limitations  upon  legislative  and  judicial  will; 
In  other  words,  that  whatever  Is  deemed  to 
be  just  and  reasonable  and  for  the  public 
good  can  be  crystallized  into  law,  and  Is 
of  such  importance  as  to  rise  above  organic 
and  constitutional  limitations  upon  which 
governments  may  be  founded.  Second.  That 
the  restrictions  upon  the  federal  government, 
including  the  seventh  amendment  to  the 
constitution  of  the  United  States,  do  not 
apply  to  territories,  and  that  the  seventeenth 
section  of  the  organic  act,  and  section  1891 
of  the  Revised  Statutes  of  the  United  States, 
extend  to  the  territory  of  Utah  only  those 
provisions  of  the  constitution  which  are 
inhibitions  upon  the  states,  and  not  those 
provisions  which  are  restrictions  of  the  fed- 
eral government.  Upon  the  first  ground  the 
case  of  Hess  v.  White  is  placed.  The  opinion 
of  the  court  seems  to  be  a  concession  that  the 
territorial  enactment  is  in  violation  of  the 
sections  of  the  organic  act  and  of  the  Revised 
Statutes  just  referred  to,  but  pleads  that  the 
legislation  is  justifiable  upon  the  higher 
ground  that  It  Is  a  just  and  reasonable  ex- 
pression of  the  public  will,  and  because  it  is 
only  claimed  to  be  an  infringement  of  the 
broad  and  general  statements  in  the  constitu- 
tion which  ought  not  to  be  so  narrowly  con- 
strued as  to  be  a  bulwark  against  progress. 
To  those  who  look  to  the  constitution  for  the 
limitations  upon  the  federal  government,  aud 
who  regard  restrictions  therein  contaiued  as 
an  indissoluble  part  of  the  constitution,  and 
who  believe  that  the  fundamental  law,  as 
clearly  expressed,  cannot  be  abrogated  or 
construed  away,  because  it  is  thought  the 
demands  of  a  progressive  present  and  a  still 


more  enlightened  future  will  be  best  sub- 
served, this  position  will  not  only  be  unten- 
able, but  regarded  as  fraught  with  danger 
to  free  government  Upon  the  second  ground 
the  validity  of  the  act  In  question  could  best 
be  placed,  because  It  Is  possible  to  distort 
the  language  of  the  sections  above  referred 
to  and  the  constitutloa  so  that  they  will  be 
susceptible  to  the  Interpretation  that  only 
that  portion  of  the  constitution  which  places 
limitations  upon  the  states  is  applicable  to 
the  territories. 

The  seventh  amendment  to  the  constitution 
provides  "that  in  suits  at  common  law,  where 
the  value  of  the  controversy  exceeds  $20.00, 
the  right  of  trial  by  jury  shall  be  preserved." 
The  question  is,  does  this  provision  extend  to 
the  territory  of  Utah?  The  concession  must 
be  made  at  the  outset  that  it  has  been  decid- 
ed many  times  that  territorial  courts  are  not 
courts  of  the  United  States,  and  that  the  for- 
mer are  not  within  the  contemplation  of  the 
constitution.  In  discussing  the  powers  of  con- 
gress as  to  territorial  government,  Mr.  Story 
says:  "What  shall  be  the  form  of  govern- 
ment established  in  the  territories  depends 
exclusively  upon  the  discretion  of  congress. 
Having  a  right  to  erect  a  territorial  govern- 
ment, they  may  confer  on  It  such  powers, 
legislative,  judicial,  and  executive,  as  they 
may  deem  best  They  may  confer  upon  It 
general  legislative  powers,  subject  only  to  the 
laws  and  constitution  of  the  United  States. 
If  the  power  to  create  courts  Is  given  to  the 
territorial  legislature,  those  courts  are  to  be 
deemed  strictly  territorial,  and  in  no  just 
sense  constitutional,  courts,  in  which  the  ju- 
dicial power  conferred  by  the  constitution 
can  be  deposited.  They  are  incapable  of  re- 
ceiving it  They  are  legislative  courts,  cre- 
ated in  virtue  of  the  general  right  of  sover- 
eignty of  government,  or  in  virtue  of  that 
clause  which  enables  congress  to  make  all 
needful  rules  and  regulations  respecting  the 
territories  of  the  United  States."  See  Insur- 
ance Co.  v.  Cantes,  1  Pet.  511;  Benner  v. 
Porter,  9  How.  235;  Clinton  v.  Englebrecht 
13  Wall.  434.  It  would  seem,  In  the  light  of 
numerous  decisions  of  the  supreme  court  that 
if  the  provision  contained  in  the  seventh 
amendment  has  not  been  extended  by  con- 
gressional legislation  over  the  territory,  then 
the  act  in  question  is  not  subject  to  the  ob- 
jection that  it  is  unconstitutional,  although  It 
leads  to  the  anomalous  position  that  congress 
can  authorize  an  inferior  legislative  body  to 
do  that  which  It  cannot  do.  But  section  17  of 
the  organic  act  creating  the  territorial  gov- 
ernment of  Utah  provides  "that  the  constitu- 
tion and  laws  of  the  United  States  are  hereby 
extended  over  and  declared  to  be  In  force  in 
said  territory  of  Utah,  so  far  as  the  same  or 
any  provision  thereof  may  be  applicable"; 
and  section  1891  of  the  Revised  Statutes  of 
the  United  States  contains  this  provision: 
"The  constitution  of  the  United  States  and 
all  the  laws  which  are  not  locally  inapplica- 
ble, shall  have  the  same  force  and  effect  with- 
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in  all  the  organized  territories,  and  any  other 
territory  hereinafter  organized,  as  elsewhere 
in  the  United  States/* 

Let  ns  first  inquire  what  is  meant  hy  the 
words,  "suits  at  common  law,"  as  used  in  the 
seventh  amendment"  The  supreme  court  of 
the  United  States  aver,  suhstantially,  in  the 
cases  of  Parsons  v.  Bedford,  3  Pet.  443,  and 
Waring  v.  Clark,  5  How.  451,  that  the  inten- 
tion was  to  confine  this  application  of  this 
amendment  to  common-law  suits  of  a  civil 
nature,  in  which  a  jury,  by  the  rules  of  the 
common  law,  constitute  an  element  of  the 
trial.  It  embraces  all  suits  which  are  not  of 
equity  and  admiralty  Jurisdiction,  whatever 
may  be  the  particular  form  which  they  may 
assume  to  settle  legal  rights.  The  clause  Is 
used  In  contradistinction  to  equity  and  admir- 
alty and  maritime  jurisdiction.  The  consti- 
tution, as  it  came  from  the  hands  of  the 
framers,  failed  to  contain  this  provision, 
which  has  been  so  earnestly  contended  for 
wherever  the  Anglo-Saxon  race  has  gone; 
and  not  until  those  amendments  were  Incor- 
porated within  It,  which  are  the  shield  to  per- 
sonal rights,  was  opposition  to  the  constitu- 
tion silenced.  As  stated  by  Judge  Story  in 
Parsons  v.  Bedford,  supra:  "One  of  the 
strongest  objections  originally  taken  against 
the  constitution  of  the  United  States  was  the 
want  of  an  express  provision  securing  the 
right  of  trial  by  Jury  in  civil  actions."  It  is 
not  important  to  enter  upon  any  investiga- 
tion of  the  history  of  the  right  of  trial  by 
jury.  Just  where  It  had  its  origin  is  Involved 
iu  mystery.  But,  whatever  was  Its  origin, 
the  right  of  trial  by  jury  of  12  men  became 
fixed  centuries  ago  In  the  common  law,  and 
unanimity  of  verdict  became  requisite,  until, 
wherever  the  Anglo-Saxon  tongue  was 
spoken,  and  in  many  other  countries,  this 
right  came  to  be  regarded  as  the  great  bul- 
wark of  the  liberty  of  the  citizen,  and,  wheth- 
er charged  with  an  offense  against  the  com- 
monwealth or  In  a  controversy  with  another, 
the  right  could  always  be  Invoked.  When 
separated  from  the  mother  country,. we  re- 
garded it  as  a  birthright,  and  have  been  jeal- 
ous of  any  attempted  Innovation  upon  the  sys- 
tem. In  adopting  a  constitution  for  our  gov- 
ernment and  guidance,  our  fathers  had  in 
mind  the  great  charters  of  English  liberty; 
and  the  right  of  trial  by  Jury,  as  It  was  un- 
derstood at  common  law,  was  not  the  least  of 
these  rights.  It  may  be  proper  at  this  point 
to  inquire  what  is  meant  by  a  jury  at  com- 
mon law.  Sir  Matthew  Hale  says  (2  Hale, 
P.  C.  101) :  "But  In  case  of  a  trial  by  a  petit 
Jury,  it  can  be  no  more  nor  less  than  twelve." 
And  at  page  206  he  says:  "If  only  eleven  be 
sworn  by  mistake,  no  verdict  can  be  taken  by 
the  eleven,  and,  if  it  be,  It  Is  error."  Judge 
Cooley,  speaking  for  the  court,  in  Tabor  v. 
Cook,  15  Mich.  324,  construes  the  words,  "the 
right  of  trial  by  jury  shall  remain,"  found  in 
the  state  constitution.  He  says:  "The  inten- 
tion here  is  plain  to  preserve  to  the  parties 
the  right  to  have  their  controversies  tried  by 


a  jury  In  all  cases  where  the  right  then  ex- 
isted, and  suitors  cannot  constitutionally  be 
deprived  of  this  right,  except  where,  in  civil 
cases,  they  waive  It  by  failing  to  demand  it 
in  some  mode  which  the  legislature  shall  pre- 
scribe." The  same  eminent  jurist,  in  Van 
Sickle  v.  Kellogg,  19  Mich.  49,  says:  "The 
constitutional  principle  which  underlies  the 
right  Is  one  to  which  the  people  governed  by 
the  common  law  have  clung  with  perhaps 
more  tenacity  than  any  other,  and  they  have 
Justly  regarded  It  as  not  preserving  simply 
one  form  of  investigating  the  facts  in  prefer- 
ence to  another,  where  both  would  have  at- 
tained the  same  results,  but  as  securing  the 
mode  of  trial  which  was  best  calculated  to 
insure  a  correct  result,  and  to  secure  the  citi- 
zen against  usurpation  of  authority,  and 
against  arbitrary  and  prejudiced  action  on 
the  part  of  single  individuals  who  chanced 
to  be  possessed  of  judicial  power."  Mr.  Jus- 
tice Campbell,  In  the  case  of  Paul  v.  Detroit, 
32  Mich.  108,  speaking  of  the  constitution  of 
Michigan,  which  provided  for  jury  trial, 
states,  in  effect,  that  the  term  "  'jury*  includes 
all  the  safeguards  of  unanimity,  and  a  ver- 
dict of  twelve,"  and  no  action  by  law,  or  by 
proceedings  under  them,  can  be  maintained, 
if  any  of  these  securities  are  impaired  or  dis- 
regarded. "  Trial  by  Jury,'  as  the  words  are 
used  In  the  constitution,  had  at  the  time  of 
the  adoption  a  fixed  legal  signification,  and 
from  time  immemorial  has  meant  a  trial  by 
a  tribunal  of  twelve  men,  acting  only  upon  a 
unanimous  determination.  The  origin  of  this 
mode  of  trial  is  lost  In  the  dimness  of  the  past, 
but  from  the  earliest  period  down  to  the  adop- 
tion of  the  conffttutlon,  unanimity  of  twelve 
Jurors  alone  has*  constituted  a  verdict  If  the 
legislative  assembly  could  dispense  with  one 
attribute  or  essential  of  a  verdict  It  could 
as  well  destroy  the  other,  or  repeal  the  right 
altogether.  It  can  do  neither."  Kleinschmidt 
v.  Dunphy,  1  Mont.  118;  Reese  v.  Knott,  3 
Utah,  454,  24  Pac.  757.  Whenever  a  jury  is 
mentioned  in  our  organic  laws,  the  term  is 
understood  to  have  reference  to  it  as  consti- 
tuted at  common  law,  unless  the  contrary 
plainly  appears.  Such  is  the  construction 
uniformly  put  upon  the  provisions  common 
In  the  constitutions  of  the  several  states,  that 
the  right  of  trial  by  jury  shall  remain  invio- 
late; and  a  common-law  Jury  Imports  a  jury 
of  12  men,  whose  verdict  must  be  unanimous 
to  be  legal.  Such  must  be  Its  acceptation  to 
every  one  acquainted  with  the  history  of  the 
common  law,  and  aware  of  the  high  estima- 
tion in  which  that  institution  so  constituted 
has  for  so  long  a  period  been  held.  Canceml 
v.  People,  18  N.  Y.  128;  May  v.  Railroad  Co., 
3  Wis.  219;  Cruger  v.  Railroad  Co.,  12  N.  Y. 
198;  10  Bac.  Abr.  pp.  306,  315  ;  3  Bl.  Comm. 
352,  376;  Cooley  Const  Llm.  319;  Reeve, 
Eng.  Law,  241;  McRae  v.  Railroad  Co. 
(Mich.)  53  N.  W.  561;  Thomp.  &  Mer.  Jur.  6: 
Kent  v.  Perkins.  36  Ohio  St  639;  Opinion  of 
Justices,  41  N.  H.  550;  Copp  v.  Hennlker,  20 
Am.  Rep.  194.  Where  words  used  In  common 
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law  are  contained  In  a  statute  or  the  consti- 
tution without  an  explanation  of  the  sense 
In  which  they  are  employed,  they  should  re- 
ceive the  construction  which  has  been  affixed 
to  them  by  the  common  law.  Carpenter  ▼. 
State,  34  Am.  Dec  116.  It  Is  clear  that  the 
case  at  bar  would  come  within  the  category' 
of  "suits  at  common  law,"  and  It  Is  equally 
Incontestable  that  the  number  of  the  jury  at 
common  law  could  never  be  less  than  12,  and 
that  all  the  Jurors  must  concur  In  order  to 
authorize  a  verdict  Mr.  Justice  Miller,  in  his 
work  upon  the  constitution  of  the  United 
States,  in  referring  to  the  seventh  amend- 
ment, says:  "The  first  thing  to  be  observed 
of  this  article  is  that  it  prescribes  the  mode 
of  trial  In  suits  at  common  law.  It  does  not 
use  the  same  words  as  the  clause  extending 
the  judicial  power  to  all  cases  in  law  and  eq- 
uity. It  is  to  be  Inferred,  therefore,  that  trial 
by  jury,  as  imposed  by  the  constitution,  has 
relation  to  the  common  law  as  It  was  under- 
stood in  England,  and  to  the  right  to  such 
trial  in  the  class  of  cases."  Miller,  Const  U. 
S.  492. 

From  the  foregoing  it  would  seem  that  this 
great  right  of  trial  by  jury,  as  it  was  under- 
stood at  common  law,  has  been  preserved  to 
all  persons  in  the  courts  of  the  federal  gov- 
ernment and  that  there  could  be  no  question 
regarding  the  essentials  of  a  common-law  Ju- 
ry. If  congress  cannot  deprive  a  person  of 
this  right  the  Inquiry  Is  pertinent  whether  it 
can  delegate  to  a  legislative  body  of  Its  crea- 
tion authority  to  do  that  which  It  is  prohib- 
ited from  doing.  And  it  is  worthy  of  note 
in  passing,  that  while  congress  has  recog- 
nized that  courts  of  tb ^territories  are 
"territorial  courts,"  as  distinguished  from 
"constitutional  courts,"  all  legislation  ema- 
nating from  it  touching  the  question  of  jury 
trial  seems  to  have  been  upon  the  theory  that 
the  jury  as  known  to  the  common  law  was 
an  Indefeasible  right  and  ingrafted  upon  our 
territorial  system.  No  congressional  legisla- 
tion upon  the  question  affecting  the  territo- 
ries has  gone  beyond  constitutional  limita- 
tions. It  is  strange,  If  the  limitations  upon 
the  federal  government  are  not  interdictions 
upon  the  power  of  congress  In  Its  legislation 
for  the  territories,  there  has  been  no  law 
passed  by  congress  abridging  the  common- 
law  right  of  trial  by  jury. 

What  is  meant  by  the  seventeenth  section 
of  the  organic  act  of  this  territory,  which 
reads  "that  the  constitution  and  laws  of  the 
United  States  are  hereby  extended  over  and 
declared  to  be  In  force  in  said  territory  of 
Utah,  so  far  as  the  same  or  other  provisions 
thereof  may  be  applicable"?  Can  it  be  con- 
tended that  the  seventh  amendment  of  the 
constitution  is  inapplicable  to  the  people  of 
the  territory  of  Utah?  If  it  is  an  inestima- 
ble blessing  to  possess  the  right  of  trial  by 
jury,  and  was  considered  of  so  great  impor- 
tance by  the  fathers  of  our  country,  can  it  be 
said  that  the  passage  of  a  century  has  robbed 
It  of  Its  beneficent  character?    If  It  Is  admit- 


ted that  the  seventh  amendment  Is  extended 
to  the  territory,  the  act  of  the  legislature  1* 
unconstitutional.  Can  it  be  consistently  ar- 
gued that  the  words  extending  the  constitu- 
tion over  the  territory  meant  that  only  that 
portion  is  extended  which  Is  applicable  to  the 
states,  and  that  territories  are  placed  upon 
the  same  footing  as  states?  The  language 
Is:  "The  constitution  and  laws  of  the  United 
States  are  extended,"  etc.;  not  a  portion  of 
the  constitution,  not  that  part  which  Is  an  In- 
terdiction upon  the  states.  This  language  can 
only  mean  that  all  the  constitution,  including 
the  amendments  which  are  applicable,  Is  ex- 
tended over  and  Is  in  force  In  the  territory. 
Surely,  the  trial  by  jury,  which,  as  Judge 
Story  says  in  Parsons  v.  Bedford,  supra,  "Is 
justly  dear  to  the  American  people,  and  has 
always  been  an  object  of  deep  interest  and 
solicitude,  so  that  every  encroachment  has 
been  watched  with  great  jealousy,"  is  not  on- 
ly applicable,  but  a  part  of  our  jurisprudence 
and  civilization. 

Many  of  the  inhibitions  upon  the  states  pre- 
scribed in  the  constitution  are  not  applicable 
to  the  territory.  If  this  view  be  taken,  that 
only  restrictions  upon  the  states  are  extended 
to  the  territories,  it  would  give  the  territo- 
ries almost  unlimited  power  in  respect  to  leg- 
islation. The  states,  before  being  admitted 
to  the  Union,  have  submitted  to  congress  con- 
stitutions, which  have  been  scrutinized,  and 
which  are  presumed  to  preserve  the  liberties 
and  rights  of  the  people.  If  there  are  no 
restrictions  upon  the  territories,  except  such 
as  are  Imposed  upon  the  states  by  the  fed- 
eral constitution,  and  such  as  are  found  in 
the  organic  act  which  are  of  the  most  gen- 
eral character,  they  possess,  under  this  view, 
almost  limitless  power.  If  this  reasoning 
be  correct  the  territory  could  abridge  the 
freedom  of  speech,  destroy  religious  liberty, 
and  abolish  the  right  of  trial  by  Jury.  It 
must  be  conceded  that  unless  the  section 
of  the  organic  act  referred  to  makes  the 
seventh  amendment  in  force  within  the  ter- 
ritory, .there  Is  nothing  in  the  organic  act 
which  would  in  any  manner  restrain  the  leg- 
islature from  abolishing  jury  trial.  If  the 
legislature  can  pass  an  act  providing  that  a 
jury  of  nine  may  return  a  verdict  unques- 
tionably power  exists  in  it  to  dispense  entire- 
ly with  the  system.  If  the  territory  stands 
in  the  same  relation  to  the  federal  constitu- 
tion as  the  states,  and  the  limitations  upon 
the  federal  government  are  not  extended  to 
It  it  can  establish  a  state  religion,  infringe 
the  rights  of  the  people  to  keep  and  bear 
arms,  quarter  in  times  of  peace  soldiers  In  pri- 
vate houses  without  consent  issue  warrants 
without  reasonable  cause,  subject  a  person  to 
be  twice  put  in  jeopardy  for  the  same  offense, 
compel  one  to  testify  in  a  criminal  case 
against  himself,  and  deprive  one  of  life,  liber- 
ty, and  property  without  due  process  of  law, 
take  private  property  without  just  compensa- 
tion, deprive  a  person  of  a  speedy  trial  and  an 
impartial  jury,  and  refuse  to  confront  hire 
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with  witnesses  against  him,  deny  trial,  and  In- 
flict cruel  and  unusual  punishments.  Can  it  be 
possible,  in  organizing  this  territory,  congress 
designed  to  place  within  its  hands  such  un- 
restrained power?  But  it  is  contended  that 
the  sixth  section  of  the  organic  act  is  such 
a  check  upon  the  legislature  as  to  amount  to 
a  prohibition  upon  wrongful  legislation.  It 
reads:  "That  the  legislative  power  of  said 
territory  shall  extend  to  all  rightful  subjects 
of  legislation,  consistent  with  the  constitu- 
tion of  the  United  States,  and  the  provisions 
of  this  act"  But,  under  the  view  above  ex- 
pressed, the  words,  "consistent  with  the  con- 
stitution of  the  United  States,"  have  refer- 
ence only  to  the  inhibitions  upon  the  states 
as  found  in  article  10  of  the  amendments  to 
the  constitution;  so  that,  if  there  is  anything 
to  prohibit  wrongful  enactments  and  legis- 
lation conflicting  with  the  amendments  to 
the  constitution,  it  must  be  found  in  the 
words,  "rightful  subjects  of  legislation." 
"Right"  and  "wrong"  are  relative  terms.  An 
act  or  omission  may  be  malum  In  se  or  malum 
prohibitum.  To  many  persons  the  jury  sys- 
tem is  obnoxious;  they  would  abolish  it. 
With  some  the  establishment  of  a  state  re- 
ligion would  be  an  exercise  of  legislative 
power  upon  a  "rightful  subject"  Manifestly, 
these  words  of  congress  are  meaningless,  un- 
less anchored  to  some  fundamental  law.  But 
such  an  Interpretation  of  this  section  is  er- 
roneous. The  natural  reading  of  It  har- 
monizes with  the  other  sections  quoted  from 
the  organic  act,  when  the  construction  Is 
placed  upon  it,  that  the  constitution  and  the 
laws  of  congress  are  the  criterion  by  which 
to  test  local  legislation,  and  determine 
whether  it  is  "rightful."  It  means  that  the 
restrictions  Imposed  by  the  constitution,  and 
which  determine  whether  or  not  a  matter 
is  a  "rightful  subject  of  legislation,"  are  im- 
posed upon  the  territory,  and  that  such 
legislation  by  the  latter,  consistent  with 
the  constitution  and  the  laws  of  congress, 
would  be  "rightful"  and  valid.  Construe 
the  sections  together  bearing  upon  the  pow- 
ers of  the  territory,  and  there  is  not  the 
slightest  ambiguity.  So  construed,  they 
t  clearly  state  that  the  constitution,  and  espe- 
cially those  general  and  fundamental  princi- 
ples underlying  personal  liberty,  and  the  laws 
of  congress  passed  in  pursuance  of  it  are  "ex- 
tended over  and  declared  to  be  in  force  in 
the  territory,"  and  all  local  legislation  must 
be  consistent  therewith,  or  it  will  be  invalid, 
not  being  a  rightful  subject  of  legislation. 

But,  recurring  to  the  seventeenth  section  of 
the  organic  act  and  section  1891  of  the  Re- 
vised Statutes,  what  laws  are  extended  over 
the  territory?  To  this  question  there  can  be 
but  one  answer,  viz.  such  as  are  the  legit- 
imate offspring  of  the  constitutional  power 
of  congress.  Then,  If  the  laws  of  congress 
enacted  in  virtue  of  the  federal  limitations 
In  the  constitution  are  the  ones  referred  to, 
it  must  follow  as  "the  ni^nt  the  day"  that 
that  same  portion  of  the  constitution  which 
v.S9P.no.5— S5 


is  the  source  of  the  "authority  for  those  en- 
actments is  what  is  extended  to  the  territory, 
and  none  other.  And  section  1891,  above  re- 
ferred to,  reaffirms  the  legislative  will,  and 
gives  the  constitution  and  laws  of  congress 
the  same  force  In  the  territory  as  "elsewhere 
in  the  United  States."  Federal  enactments 
do  not  extend  to  subjects  over  which  the 
states  have  full  and  unlimited  power.  So 
the  meaning  is  clear  that  the  laws  "not  local- 
ly inapplicable  shall  have  the  same  force 
and  effect  as  elsewhere  in  the  United  States" 
are  such  as  are  originated  under  the  author- 
ity conferred  upon  congress.  The  laws 
which  congress  passes,  the  sections  of  the 
constitution  which  justify  them,  these  are 
extended  to  the  territory  by  the  words  above 
quoted.  By  some  it  is  admitted  that  section 
17  of  the  organic  act  does  extend  the  seventh 
amendment  to  the  territory,  but  they  contend 
that  the  words,  "as  elsewhere  in  the  United 
States,"  found  in  section  1891,  indicate  an 
Intention  upon  the  part  of  congress  to  amend 
section  17,  and  that  they  repeal  the  portion 
of  the  organic  act  extending  the  federal  con- 
stitution over  the  territory,  and  bestow  in 
lieu  thereof  upon  the  territory  those  features 
of  the  constitution  only  which  are  regarded 
as  limitations  upon  the  states.  The  language 
is  not  susceptible  of  this  construction.  It  is 
juggling  with  words,  ignoring  grammatical 
rules  of  construction,  and  violating  the  can- 
ons of  legal  construction  to  place  any  other 
interpretation  upon  these  sections  than  that 
which  is  contended  fbr  herein.  It  seems  to 
me  to  be  beyond  cavil  that  the  seventh 
amendment  is  in  force  within  the  territory, 
and  limits  territorial  legislation.  If  so, 
any  act  abridging  the  right  of  trial  by 
Jury,  dispensing  with  the  common-law  jury 
as  above  defined,  is  unconstitutional  and 
void.  The  same  view  has  been  taken  by  the 
supreme  court  of  Montana  in.  the  case  of 
Kleinschmldt  v.  Dunphy,  supra.  It  is  there 
said:  "The  right  of  jury  trial  secured  by  the 
article  of  the  constitution  under  considera- 
tion [seventh  amendment],  referring  not  only 
to  trial  In  the  national  courts  established  by 
the  constitution,  and  the  territorial  district 
courts,  at  least  while  in  the  exercise  merely 
of  their  local  jurisdiction,  not  being  embraced 
under  its  provisions,  It  is  urged  that  the 
court  below  did  not  err  in  receiving  the 
findings.  This  position  could  only  be  main- 
tained by  holding  that,  while  the  constitu- 
tional restriction  applied  to  the  federal  Judi- 
ciary, It  did  not  extend  to  the  legislative 
power  intended  to  be  restricted.  We  have 
already  stated  that  it  was  intended  to  re- 
strict all  the  departments  of  the  federal  gov- 
ernment, legislative  as  well  as  judicial.  If, 
then,  it  Is  restrictive  upon  congress,  as  well 
as  upon  the  federal  courts,  can  congress,  in 
the  exercise  of  its  p6Wer  to  create  a  terri- 
tory, create  a  local  legislature  or  local  courts, 
and  delegate  to  either  a  power  which  it  does 
not  Itself  possess  to  deny  the  right  in  ques- 
tion? We  think  clearly  It  cannot"  "Even 
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without  the  provision  of  the  organic  act,  that 
the  constitution  and  laws  not  locally  Inapplic- 
able shall  have  the  same  force  and  effect  in 
the  territories  as  elsewhere  within  the  United 
States,  the  conclusion  would  be  the  same. 
Congress  has  not  power,  either  directly  or  by 
a  delegation  of  power  to  another  body  of  Its 
own  creation,  to  deny  a  citizen  of  a  territory 
the  right  of  trial  by  jury  in  a  suit  at  common 
law,  where  the  value  in  controversy  ex- 
ceeds twenty  dollars."  In  the  case  of  Cal- 
lan  v.  Wilson,  127  U.  S.  640,  8  Sup.  Ct  1301, 
the  supreme  court  holds  that  the  provision 
in  the  constitution  relating  to  trial  by  jury 
is  in  force  in  the  District  of  Columbia.  In 
this  case,  Mr.  Justice  Harian,  In  delivering 
the  opinion  of  the  court,  says:  "It  was  taken 
for  granted  that  the  sixth  amendment  of 
the  constitution  secured  to  the  people  of  the 
territory  the  right  of  trial  by  jury  in  crim- 
inal prosecutions.  It  had  previously  held  In 
Webster  v.  Reid,  11  How.  437,  that  the  sev- 
enth amendment  secured  to  them  a  like  right 
In  civil  cases  at  common  law.  We  cannot 
think  that  the  people  of  this  District  [Colum- 
bia] In  that  regard  have  less  rights  than 
those  granted  to  the  people  of  the. territories 
of  the  United  States."  This  case  came  up  on 
the  Revised  Statutes  of  the  District  of  Colum- 
bia (section  1064),  dispensing  with  the  petit 
jury  in  prosecution  by  information  In  the 
police  court  The  judgment  of  the  police 
court  was  declared  void,  because  It  denied 
to  the  accused  the  right  of  trial  by  jury 
guarantied  to  him  by  the  constitution.  In 
the  case  of  Webster  v.  Reid,  supra,  the  court 
says:  "By  the  seventh  article  of  the  amend- 
ment of  the  constitution  it  is  declared,  'In 
suits  at  common  law,  where  the  value  in 
controversy  exceeds  twenty  dollars,  the  right 
of  trial  by  jury  shall  be  preserved.'  The  or- 
ganic law  of  the  territory  of  Iowa,  by  ex- 
press provision  and  by  reference,  extended 
the  law  of  the  United  States,  including  the 
ordinance  of  1787,  over  the  territory,  so  far 
as  they  were  applicable.  The  act  under 
which  the  above  proceedings  were  had  pro- 
hibited the  trial  by  jury  in  matters  of  fact 
on  which  the  suits  were  founded.  In  this 
respect  the  act  was  void."  The  act  referred 
to  in  the  above  citation  was  one  passed  by 
the  territorial  legislature  of  Iowa,  dispensing 
with  jury  trials  in  suits  involving  the  title 
of  land  In  the  territory  known  as  "Half 
Breed  Lands."  In  the  case  of  Horn  buckle  v. 
Toombs,  18  Wall.  652,  Mr.  Justice  Bradley,  in' 
discussing  the  thirteenth  section  of  the  or- 
ganic act  creating  the  territorial  government 
of  Montana,  which  is  the  same  as  the  seven- 
teenth section  of  the  organic  act  of  this  ter- 
ritory, says:  "The  clause  has  the  effect  un- 
doubtedly of  importing  into  the  territory  the 
laws  passed  by  congress  to  prevent  and  pun- 
ish offenses  against  the  revenue,  and  other 
laws  of  a  general  character  and  universal 
application."  There  is  no  principle  under- 
lying our  judicial  system  of  a  more  "general 
character,"  none  of  more  "universal  applica- 


tion" within  the  sphere  of  federal  cognizance, 
than  that  the  right  of  trial  by  a  common- 
law  jury  shall  be  preserved  to  litigants.  The 
legislation  of  congress  for  the  federal  courts 
provides  for  and  preserves  such  a  jury.  It  is 
general  to  all  federal  tribunals;  It  is  not 
special  or  unusual  legislation;  it  has  no 
"specific  application." 

Can  it  be  contended  that  congressional  leg- 
islation of  a  general  character  and  of  uni- 
versal application  is  not  extended  over  the 
territories;  that  those 'features  of  the  con- 
stitution which  are  "general,"  and  of  a  broad 
and  universal  application  as  applied  to  the 
federal  government,  have  no  force  or  effect 
therein?  An  act  of  congress  limiting  the 
number  of  peremptory  challenges  in  impan- 
eling the  petit  Jury  would  be  an  example  of 
special  application.  Not  so  a  statute  in  har- 
mony with  the  sixth  amendment,  providing 
that  in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  of  a  speedy  and  public 
trial  by  an  Impartial  Jury,  or  one  preserving 
the  "right  of  trial  by  Jury  In  suits  at  com- 
mon law."  Conceding  the  sovereign  domin- 
ion of  congress  over  the  territories  as  an- 
nounced in  National  Bank  v.  Yankton  Co., 
101  U.  S.  129,  and  Murphy  v.  Ramsay,  114 
U.  S.  44,  5  Sup.  Ct  747,  we  are  confronted 
with  the  fact  that  Its  legislation  for  them 
has  been  predicated  upon  the  constitution, 
and  its  limitations  have  been  consulted.  A 
fortiori,  It  could  be  argued  the  legislation  of 
the  territories  created  in  disregard  of  consti- 
tutional restrictions  would  be  Invalid.  But  in 
dealing  with  the  territories  congress  must  ob- 
serve all  the  prohibitions  reserved  in  the  con- 
stitution, either  expressly  or  by  implication. 
National  Bank  v.  Yankton  Co.,  supra.  There- 
fore, if  It  bad  assumed  to  legislate  upon  the 
subject  of  juries  in  civil  cases,  it  would  have 
resorted  to  the  constitution  to  ascertain  its 
authority,  and  the  result  would  have  been  a 
Jury  of  12  acting  upon  a  unanimous  deter- 
mination. Section  9  of  the  organic  act  con- 
fers "eommon-law  and  chancery  Jurisdiction" 
upon  the  supreme  and  district  courts  of  the 
territory.  This  Is  not  only  a  grant  of  power, 
but  a  limitation  thereon;  and  means  that  in 
the  trial  of  controversies  cognizable  at  com- 
mon law  and  determined  by  a  common-law 
jury  the  jurisdiction  is  to  be  exercised  and 
proceedings  to  be  conducted  in  harmony  with 
the  fundamental  principles  well  known  and 
universally  recognized  at  common  law.  Be- 
ing clothed  with  common-law  jurisdiction, 
the  territorial  courts  cannot  put  It  off,  but 
must  observe  the  essential  forms  of  the  com- 
mon law.  And  the  words  granting  this  ju- 
risdiction are  limitations  upon  the  local  leg- 
islature, and  It  cannot  abolish  the  common- 
law  jury,  or  abridge  the  litigant's  right  to 
its  enjoyment  If  any  additional  authority 
is  required  to  show  the  intention  of  congress 
to  preserve  In  the  territories  the  common-law 
trial  by  jury,  it  Is  to  be  found  In  the  act  of 
April  7.  1874  (18  Stat  27).  It  reads  as  fol- 
lows: "That  It  shall  not  be  necessary  in  any 
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of  the  courts  of  the  several  territories  of  the 
United  States  to  exercise  separately  the  com- 
mon law  and  chancery  jurisdictions  vested 
In  said  courts;  and  that  the  several  codes 
and  rules  of  practice  adopted  In  said  terri- 
tories respectively,  In  so  far  as  they  author- 
ize a  mingling  of  said  jurisdictions  on  a  uni- 
form course  of  proceeding  In  all  cases, 
whether  legal,  or  equitable,  be  confirmed; 
and  that  all  proceedings  heretofore  had  or 
taken  in  said  courts  in  conformity  with  said 
respective  codes  and  rules  of  practice  so  far 
as  relates  to  the  form  and  mode  of  proceed- 
ing, be,  and  the  same  are  nereby  validated 
and  confirmed:  provided,  that  no  party  has 
been  or  shall  be  deprived  of  the  right  of 
trial  by  jury  in  cases  cognizable  at  common 
law."  This  language  Is  unequivocal.  It  is 
not  only  a  recognition  by  congress  of  the  ex- 
istence of  the  common-law  jury  In  the  ter- 
ritories, but  It  Is  a  positive  prohibition 
against  any  Infringement  or  impairment  of 
the  right  to  its  enjoyment  It  Is  tantamount 
to  saying  that  the  mere  matter  of  procedure 
in  the  territorial  courts  Is  relegated  to  the 
territorial  legislatures,  but  that,  upon  all 
questions  of  a  general  and  unusual  character 
pertaining  to  fundamental  and  constitutional 
rights,  such  as  the  right  of  jury  trial,  they 
are  circumscribed  by  the  laws  of  congress 
and  the  federal  constitution.  If  tested  by 
this  act  alone,  the  legislative  enactment  of 
1892,  above  referred  to,  would  be  Invalid,  be- 
cause It  Is  In  direct  contravention  of  It 
This  "right"  is  not  preserved  by  Impaneling 
a  jury  of  12  and  permitting  a  verdict  by  less 
than  12.  This  question  has  been  ably  dis- 
cussed In  the  supreme  court  of  Oklahoma. 
Governed  by  the  same  provisions  as  those 
contained  In  the  organic  act  of  this  territory 
relating  to  the  legislative  power,  etc.,  the.  leg- 
islature passed  a  jury  law  similar  to  that  of 
1892.  The  court  declares  it  unconstitutional. 
The  decision  m  the  case  of  Hess  v.  White, 
supra,  Is  criticised,  and  the  error  which  this 
court  has  fallen  Into  In  falling  to  distinguish 
between  mere  forms  of  procedure  and  sub- 
stantive and  definitive  rights  is  clearly  point- 
ed out  Bradford  v.  Territory,  84  Pac.  66. 
And  the  supreme  court  of  Arizona  has  re- 
cently held  the  same  way  upon  this  question. 
Carroll  v.  Byers,  36  Pac.  499.  The  case  of 
Clinton  v.  Englebrecht  13  Wall.  434,  Is  re- 
lied upon  to  vindicate  the  legislative  act  in 
question.  While  it  is  there  held  that  the 
matter  of  selecting,  impaneling,  and  sum- 
moning juries  is  left  to  the  territorial  legis- 
latore,  there  is  nothing  that  could  be  con- 
strued as  an  Indorsement  or  recognition  of 
the  validity  of  the  act  of  1892  in  respect  to 
juries,  or  of  the  power  of  the  territorial  leg- 
islature to  abolish  or  abridge  this  right  so 
interwoven  with  the  history  of  our  country. 
Upon  the  contrary,  the.  words  of  the  chief 
justice,  "as  there  is  no  provision  relating  to 
the  selection  of  juries  in  the  constitution  or 
the  organic  act,  it  cannot  be  said,  that  any 
legislation  upon  this  subject  is  Inconsistent 


with  either,"  unerringly  Indicate  that  If  the 
constitution  had  spoken  upon  this  subject 
It  would  have  concluded  the  territory.  This 
language  can  only  mean  that  the  federal  con- 
stitution is  a  limitation  upon  the  territories 
to  the  same  exent  as  upon  congress.  A  pro- 
vision In  the  constitution,  relating  to  the  im- 
paneling of  juries,  would,  there  can  be  no 
doubt  have  been  a  limitation  upon  congress, 
and  not  upon  the  states;  so  the  chief  justice 
in  effect  says:  Wherever  provisions  are 
found  In  the  constitution  applicable  to  the 
federal  government  they  are  extended  to  the 
territory. 

Various  acts  of  the  legislature  of  Utah  re- 
lating to  procedure  in  the  courts  have  been 
reviewed  by  the  supreme  court  of  the  Unit- 
ed States,  and  because  that  court  has  up- 
held them,  and  insisted  upon  their  being  fol- 
lowed by  the  territorial  courts,  it  has  been 
contended  that  it  was  an  adjudication  of  the 
right  of  the  territory  to  legislate  in  disre- 
gard of  the  constitution.  As  stated  above, 
the  argument  Is  fallacious;  it  is  confounding 
a  question  of  practice  with  a  legal  right 
The  practice  and  course  of  procedure  of  the 
territorial  court  as  a  local  tribunal  may  be 
regulated  by  the  local  laws,  provided  its 
common-law  and  chancery  jurisdiction  be 
not  impaired;  but  such  laws  must  not  In- 
fringe any  principle  of  the  constitution  or 
any  act  of  congress  applicable  to  It  Klein- 
schmldt  v.  Dunphy,  supra.  And  in  Hopt  v. 
Utah,  110  U.  a  679,  4  Sup.  Ct  202,  the  prin- 
ciple Is  again  recognized  that  the  amend- 
ments to  the  constitution  apply  to  the  terri- 
tories. Hopt  was  prosecuted  for  violating 
a  territorial  statute,  was  tried  in  a  territo- 
rial court,  and,  while  the  practice  of  the 
court,  prescribed  by  the  legislature,  was  re- 
garded as  paramount  the  supreme  court 
held  that  it  would  be  In  violation  of  the 
constitutional  amendment  to  deprive  him  of 
"life  and  liberty  without  due  process  of 
law."  In  Miles  v.  U.  S„  103  U.  S.  310,  the 
constitution  Is  appealed  to  by  the  court,  and 
It  declares,  in  effect  there  must  be  no  Inva 
slon  of  the  constitutional  or  other  rights  or 
the  plaintiff  in  error.  There  would  be  no 
constitutional  provision  to  shield  him,  there 
could  be  "no  Invasion  of  his  constitutional 
rights,"  if  Hess  v.  White  Is  decided  correct 
ly.  And  In  the  case  of  People  v.  Dan- 
iels, 6  Utah,  297,  22  Pac  159,  the  court  enun- 
ciated the  correct  doctrine;  and,  when  the  1 
defendant  invoked  the  constitutional  amend- 
ment that  "private  property  shall  not  be 
taken  for  public  use  without  just  compensa- 
tion," It  was  declared  that  "this  was  a  re- 
striction upon  the  power  of  congress,  and 
not  upon  the  states,  •  •  •  and  that,  the 
territory  being  an  agency  of  congress,  the 
restriction  applies  to  the  legislature."  If 
the  doctrine  of  stare  decisis  had  been  re- 
garded, the  case  just  cited  would  have  been 
decisive  of  Hess  v.  White,  for  it  Is  directly 
held  that  the  limitations  upon  the  states  are 
not  extended  to  the  territory,  but  that  con- 
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stitutlonal  provisions  which  are  restrictions 
upon  the  federal  government  are  in  force 
therein. 

I  am  of  the  opinion  that  the  decision  in 
the  case  of  Hess  v.  White  is  erroneous;  that 
the  act  of  the  legislature  of  1892  is  In  vio- 
lation of  the  seventh  amendment  to  the  con- 
stitution, and  therefore  void-  For  this  rea- 
son I  think  the  case  last  mentioned  should 
be  overruled,  and  that  the  case  at  bar  should 
be  reversed,  and  remanded  for  a  new  trial. 


(4  Idaho,  384) 

PAYNE  v.  STATE  BOARD  OF  WAGON- 
ROAD  COM'RS. 
(Supreme  Court  of  Idaho.    March  4,  1895.) 
Mandamus  to  State  Wagon-Road  Commission- 
ers. 

Mandamus  will  not  he  to  direct  the 
board  ,of  state  wagon-road  commissioners  to  al- 
low a  claim  already  rejected  by  the  board. 
(Syllabus  by  the  Court.) 

Application  by  William  H.  Payne  for  a  writ 
of  mandamus  to  the  state  board  of  wagon- 
road  commissioners.  Denied. 

Hawley  &  Puckett,  for  plaintiff.  Geo.  M. 
Parsons,  Atty.  Gen., 'for  defendant 

HUSTON,  J.  This  is  an  application  for  a 
writ  of  mandate  to  the  state  board  of  wagon- 
road  commissioners,  commanding  the  said 
board  to  audit  and  allow  the  bill  of  the  peti- 
tioner, presented  to  said  board,  and  by  them 
disallowed.  The  law  establishing  the  board 
of  wagon-road  commissioners  provides  (sec- 
tion 13,  p.  28,  Laws  1893)  "that,  before  the 
state  auditor  shall  draw  his  warrant,  all 
claims  against  said  commission  for  labor  per- 
formed, or  materials  furnished,  shall  be  au- 
dited and  allowed  by  said  commission  and 
shall  be  certified  up  to  the  state  auditor  by 
the  president  and  secretary  of  said  commis- 
sion: provided,  further,  that  before  the  presi- 
dent and  secretary  of  said  commission  shall 
certify  any  claim  to  the  auditor  said  claim 
or  claims  must  be  authorized  by  a  vote  of  a 
majority  of  said  commission,  at  a  regular 
meeting  of  said  commission."  The  claim  in 
question  was  disallowed  by  the  board  of 
state  wagon-road  commissioners,  and  this 
court  is  now  asked  to  issue  Its  mandate  re- 
quiring said  board  to  reverse  their  action  and 
allow  said  claim.  In  support  of  this  conten- 
tion by  the  petitioner,  we  are  cited  to  the 
case  of  Wood  v.  Strother,  76  Cal.  545, 18  Pac. 
760,  and  the  cases  therein  cited.  This  was 
an  appeal  from  a  Judgment  awarding  a  writ 
of  mandamus  to  the  auditor  of  San  Fran- 
cisco to  countersign  a  street-assessment  war- 
rant under  the  act  of  1872  of  the  legislature 
of  that  state,  which  act  provided  that  the 
warrant  shall  be  countersigned  by  the  au- 
ditor, "who  before  countersigning  It  shall  ex- 
amine the  contract,  the  steps  taken  previous 
thereto,  and  the  record  of  assessments,  and 
must  be  satisfied  that  the  proceedings  have 
been  legal  and  fair."    In  this  case  the  court 


say  (quoting  from  the  syllabus):  "The  test  for 
the  Issuance  of  a  writ  of  mandamus,  to  com- 
pel a  board,  tribunal,  or  officer  to  do  an  act 
which  he  has  refused  to  do,  is  not  whether 
the  refusal  involves  the  exercise  of  discre- 
tion or  an  exercise  of  judicial  power,  but 
whether  It  was  a  determination  which  the 
law  Intended  to  be  final;  but  if  not,  whether 
there  is  a  plain,  speedy,  and  adequate  rem- 
edy In  the  ordinary  course."  Without  dis- 
cussing the  question  of  the  correctness  of 
this  rule,  we  are  of  the  opinion  that  the  case 
of  the  petitioner  does  not  come  within  It  It 
is  claimed  by  the  petitioner  that  the  reason 
assigned  by  the  board  for  the  disallowance 
of  the  claim  was  that  there  was  no  money 
remaining  In  the  fund  provided  by  the  stat- 
ute out  of  which  the  claim  could  be  paid. 
This  being  so,  the  allowance  of  the  claim  by 
the  board  would  only  be  a  matter  of  evi- 
dence. The  claim  would  stand  as  a  claim 
against  the  state,  and  as  such  must  pursue 
the  course  prescribed  by  law  for  all  claims 
against  the  state,  to  wit  be  first  submitted 
to  the  state  board  of  examiners,  and,  if  dis- 
allowed by  them,  It  can  then  be  presented 
to  this  court  In  the  manner  prescribed  by 
section  10,  art.  5,  Const  For  this  court,  at 
this  time,  to  command  the  board  of  wagon- 
road  commissioners  to  audit  and  allow  a 
claim  against  a  fund  which  the  petitioner 
himself  concedes  Is  exhausted,  would.  It 
seems  to  us,  be  an  act  of  supererogation. 
The  constitution  and  the  laws  of  the  state 
provide  an  adequate  remedy  for  the  petition- 
er, and  for  this  court  to  assume  the  functions 
of  a  board  of  audit,  when  its  action,  at  the 
most  would  only  be  recommendatory,  Is  a 
proposition  we  are  not  prepared  to  entertain. 
There  Is  nothing  In  any  o&the  cases  cited  in 
support  of  the  decision  in  76  Cal.  and  18  Pac 
which  militates  against  this  view.  The  al- 
ternative writ  is  quashed,  costs  to  respond- 
ent 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(4  Idaho.  377) 
GRIFFITHS  v.  MONTANDON. 
(Supreme  Court  of  Idaho.    Feb.  27,  1805.) 
Impeachment  of  Verdict— Affidavit  of  Jcrors. 

1.  Affidavits  of  jurors,  under  the  provision 
of  subdivision  2,  §  4439,  Rev.  St..  cannot  be  re- 
ceived for  the  purpose  of  impeaching  their  ver- 
dict, unless  it  is  a  verdict  obtained  by  a  resort 
to  the  determination  of  chance. 

2.  Said  subdivision  2,  §  4439.  is  not  punctu- 
ated the  same  as  the  corresponding  provision  is 
punctuated,  in  the  Code  of  Civil  Procedure  of 
California;  but  the  change  was  made  by  the 
printer,  and  not  by  the  legislature  or  code  com- 
missioners. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Alturas  connty; 
C.  O.  Stockslager,  Judge. 

Action  by  John  C.  Griffiths  to  recover  of 
A.  F.  Montandon  the  value  of  certain  I^ogan 
county   warrants   claimed   to   have  been 
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wrongfully  taken  from  him  and  sold  to  de- 
fendant Judgment  for  plaintiff  In  the  sum 
of  $1,711.82  and  costs  of  suit  Defendant 
appeals.  Affirmed. 

A.  F.  Montandon,  in  pra  per.  Kingsbury 
Sc  Parsons,  for  respondent 

SULLIVAN,  J.  The  plaintiff  brought  this 
suit  to  recover  the  value  of  certain  Logan 
county  warrants,  which,  it  Is  alleged,  were 
wrongfully  taken  from  him  by  one  Edwin 
Cooper,  and  sold  to  the  appellant  The  de- 
fendant denied  that  the  warrants  were 
wrongfully  taken  from  the  plaintiff,  and 
averred,  as  a  separate  defense,  that  If  taken 
without  plaintiff's  leave  or  consent  they 
were  taken  because  of  such  gross  negligence 
of  plaintiff  as  to  amount  to  consent,  and 
that,  If  plaintiff  was  damaged  thereby,  it 
was  damage  without  Injury.  The  cause  was 
tried  by  the  court  with  a  jury,  and  verdict 
and  Judgment  given  and  entered  against  the 
defendant  The  defendant  moved  for  a  new 
trial,  which  was  denied,  and  this  appeal  Is 
from, the  judgment  and  the  order  overrul- 
ing the  motion  for  a  new  trial. 

It  is  contended  by  the  appellant  that  be- 
cause of  certain  irregularity  and  misconduct 
of  the  Jury,  a  new  trial  should  have  been 
srranted.  The  alleged  misconduct  was  shown 
by  the  affidavits  of  T.  A.  Starrh  and  A. 
Wolters,  two  of  the  Jurymen  who  rendered 
the  verdict  complained  of,  and  consisted  in 
the  plaintiff's  going  to  the  Ore-Sampling  Mill, 
in  the  town  of  Halley,  where  it  Is  alleged 
the  theft  of  the  said  county  warrants  occur* 
red,  and  showing  eight  of  the  jurymen  the 
safe  in  which  said  warrants  were  kept  and 
explaining  to  them  how  said  theft  was  com- 
mitted, and  how  it  was  discovered.  The  lan- 
guage used  by  A.  Wolters  in  his  said  affi- 
davit is  as  follows:  "Said  John  C.  Griffiths 
met  affiant  and  his  said  cojurors  at  said  of- 
fice .and  safe,  and  then  and  there  showed 
him  and  them  about  explained  how  the 
theft  was  done,  how  he  discovered  It  and 
for  the  purpose  replaced  the  Inner  lock  of 
the  said  safe,  to  better  explain  the  same." 
Counsel  for  respondent  contend  that  said 
affidavits  cannot  be  considered  on  this  ap- 
peal, for  the  reason  that  they  were  not  filed 
with  the  clerk,  and  copies  served  on  the  ad- 
verse party,  as  required  by  subdivision  1,  f 
4441,  Rev.  St  This  question  was  raised  by 
counsel  for  the  respondent  on  the  settlement 
of  the  statement  or  bill  of  exceptions.  They 
asked  to  have  said  affidavit  stricken  from 
the  statement  which  motion  the  court  de- 
nied. We  shall  consider  the  statement  as 
settled  by  the  Judge,  and  found  in  the  rec- 
ord. Respondent  contends  that  the  affidavit 
of  a  juror  cannot  be  received  to  Impeach  the 
verdict  except  when  one  or  more  of  the 
lurors  have  been  induced  to  assent  to  a 
verdict  by  a  resort  to  the  determination  of 
chance,  and  cites  subdivision  2,  §  4439.  Rev. 
St.,  which  subdivision  provides  that  for  cer- 
tain causes  a  verdict  may  be  set  aside  or 


vacated,  and  Is  as  follows:  "(2)  Misconduct 
of  the  Jury;  and  when  any  one  or  more  of 
the  jurors  have  been  induced  to  assent  to 
any  general  or  special  verdict  or  to  a  find- 
ing on  any  question  submitted  to  them  by 
the  court,  by  a  resort  to  the  determination 
of  chance.  Such  misconduct  may  be  proved 
by  the  affidavit  of  any  one  of  the  jurors." 
That  section  Is  Identical  with  section  957  of 
the  Code  of  Civil  Procedure  of  California, 
and  was  copied  from  it  Prior  to  the  adop- 
tion of  subdivision  2  of  said  section,  as  it 
now  stands,  by  the  legislature  of  California, 
the  supreme  court  of  that  state  established 
the  rule  that  the  affidavit  of  a  Juror  b.  ^t 
not  be  received  to  defeat  his  own  verdict 
People  v.  Baker,  1  Cal.  405.  The  same  rule  • 
was  declared  In  Amsby  v.  Dlckhouse,  4  Cat 
103;  Castro  v.  Gill,  5  Cal.  42;  People  v.  Wy- 
man,  15  Cal.  75.  This  was  the  established 
rule  In  California  until  1862,  when  said 
subdivision  2  was  so  amended  as  to  per- 
mit the  affidavit  of  Jurors  to  be  considered 
on  application  to  set  aside  a  verdict  on  the 
ground  that  it  was  obtained  by  "a  resort  to 
the  determination  of  chance."  In  Turner  v. 
Water  Co.,  25  Cal.  397,  referring  to  the 
change  made  by  the  statute,  the  court  says: 
"But  this  rule  of  the  common  law  has  been 
changed  In  this  state,  to  a  certain  extent  by 
statute.  The  second  subdivision  of  the  one 
hundred  and  ninety-third  section  of  the  prac- 
tice act  provides  that  the  misconduct  of  the 
Jury  shall  be  cause  for  new  trial,"— and  then 
quotes  the  greater  portion  of  said  subdivi- 
sion 2,  and  holds  that  the  affidavits  of  Jurors 
cannot  be  received  for  the  purpose  of  Im- 
peaching their  verdict  unless  it  Is  a  ver- 
dict obtained  by  "a  resort  to  the  determina- 
tion of  chance."  The  same  construction  Is 
placed  upon  said  statute  by  numerous  Cali- 
fornia decisions.  See  Boyce  v.  Stage  Co.,  25 
Cal.  460;  People  v.  Hughes,  29  Cal.  262; 
People  v.  Hunt  59  Cal.  430;  People  v.  Gray, 
61  Cal.  183. 

It  Is  urged  that  as  said  subdivision  2  of 
section  4439  Is  not  punctuated  the  same  as 
the  corresponding  section  of  the  Code  of 
Civil  Procedure  of  the  state  of  California,  a 
different  construction  was  intended.  While 
that  is  true,  It  is  also  true  that  in  the  orig- 
inal manuscript  of  the  Revised  Statutes  of 
1877,  as  prepared  by. the  code  commission 
and  adopted  by  the  legislature,  said  subdi- 
vision 2  is  punctuated  the  same  as  the  cor- 
responding subdivision  2  of  the  California 
Code  of  Civil  Procedure  Is  punctuated;  thus 
Showing  that  the  change  in  punctuation,  as 
the  change  In  capitalisation,  was  made  by 
the  printer,  and  not  by  the  code  commis- 
sion or  the  legislature.  We  think  the  in- 
tention of  the  legislature  was  to  adopt  the 
rule  that  affidavits  by  Jurors  should  not  be 
received  to  Impeach  their  verdict  except 
when  a  verdict  has  been  obtained  by  "a  re- 
sort to  the  determination  of  chance."  It 
follows  that  the  affidavits  in  this  case  can- 
not be  received  for  the  purpose  of  impeach- 
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Ing  the  verdict  for  the  misconduct  set  forth 
in  the  affidavits. 

The  main  point  In  issue  in  this  case  was 
the  ownership  of  the  warrants.  The  testi- 
mony on  that  issue  was  conflicting,  and  it 
is  admitted  by  the  record  that  the  evidence 
Justified  the  verdict  of  the  jury.  When 
there  is  a  substantial  conflict  in  the  evi- 
dence, the  verdict  of  the  jury  will  not  be  dis- 
turbed on  a  question  of  fact.  O'Connor  v. 
Langdon,  2  Idaho,  803,  26  Pac.  659;  Cham- 
berlain v.  Woodln,  2  Idaho,  609,  23  Pac.  177. 

It  is  further  contended  by  appellant  that 
certain  Instructions  given  did  not  correctly 
state  the  law  on  the  question  of  negligence. 
We  have  examined  the  question  of  negli- 
•  gence,  as  raised  by  the  pleadings  and  shown 
by  the  proof,  and  are  of  the  opinion  that  the 
record  contains  no  evidence  of  negligence  on 
the  part  of  the  respondent  Therefore,  no 
instructions  were  necessary  upon  that  issue. 
The  court,  no  doubt,  gave  the  instructions 
referred  to,  thinking  that  on  the  issue  of 
negligence  the  jury  might  consider  there 
was  some  evidence;  but,  as  there  was  none, 
the  giving  of  the  instructions,  If  erroneous; 
did  not  prejudice  the  appellant.  The  judg- 
ment of  the  court  below  is  affirmed,  with 
costs  of  this  appeal  in  favor  of  respondent 

MORGAN,  C.  J.,  and  HUSTON,  J.,  concur. 


(4  Idaho.  334) 

SIMMONS  HARDWARE  CO.  v.  ALTURAS 
COMMERCIAL  CO. 

STANDARD  OIL  CO.  v.  SAME. 
(Supreme  Court  of  Idaho.   Feb.  14,  1895.) 
Attachment— Affidavit— Sufficiency  of  Bond. 

1.  Affidavit  in  attachment  held  sufficient 

2.  Where  the  affidavit  in  attachment  pur- 
ports to  have  been  duly  sworn  to,  before  a  prop- 
er officer,  and  the  name  of  the  affiant  appears  in 
the  commencement  of  the  affidavit  as  "A.  B.. 
being  duly  sworn,"  etc.,  the  affidavit  will  be  held 
sufficient,  although  the  signature  of  the  affiant 
does  not  appear  thereon. 

3.  The  purpose  of  the  undertaking  in  at- 
tachment provided  for  in  the  statute  is  to  in- 
demnify the  defendant,  and,  where  it  is  con- 
clusive that  this  end  has  been  served,  mere  cleri- 
cal errors,  or  the  omission  or  insertion  of  unim- 
portant words,  will  not  vitiate  the  instrument. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Alturas  county; 
C.  O.  Stockslager,  Judge. 

Action  by  the  Simmons  Hardware  Com- 
pany against  the  Alturas  Commercial  Com- 
pany, and  by  the  Standard  Oil  Company 
against  the  same.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

F.  E.  Ensign,  for  appellant  S.  B.  Kings- 
bury and  Johnson  &  Johnson,  for  respond- 
ents. 

HUSTON,  J.  These  cases,  resting,  as  they 
do,  upon  similar  facts,  and  Involving  the  ap- 
plication of  the  same  principles  of  law, 
were  heard  together,  and  will  be  so  con- 
sidered by  the  court    The  appeal  is  from 


orders  of  the  district  court  denying  ap 
cations  for  the  discharge  of  certain  wi 
of  attachment  sued  out  by  the  plaintiffs  i 
levied  upon  property  of  defendant  The  i 
ord  contains  the  papers  upon  which  the  i 
tions  were  made,  consisting  of  the  affidai 
for  attachment  and  the  undertakings  in  et 
case,  the  motions,  and  the  order  of  the  cc 
thereon.  We  will  consider  the  quest! 
raised  by  the  record  In  the  order  In  wh 
they  were  presented  upon  the  hearing. 

It  is  contended  by  appellant  that  the 
fldavlt  for  attachment  in  the  case  of  S 
mons  Hardware  Co.  v.  Alturas  Commen 
Co.  is  void  for  the  reason  that  it  affirmatl 
ly  appears  therefrom  that  at  the  time 
same  was  made  the  plaintiff  had  recer 
from  the  defendant,  and  still  held,  as  i 
lateral  security  for  the  debt  sued  for: 
pledge  of  personal  property.  Said  affida 
after  the  usual  statements  required  by 
statute,  contains  the  following  statemi 
"That  after  said  contract  was  made,  t 
said  claim  became  payable  to  the  plaim 
the  defendant  sent  to  the  plaintiff,  as 
lateral  security  for  said  claim,  a  cert 
account  purporting  to  be  an  account  agai 
a  firm  known  as  'Holland  &  Short.'  and  t 
defendant  agreed  to  forward  in  place  of  a 
claim  a  note  of  said  firm  of  Holland  &  Sh< 
That  defendant  has  not  forwarded  to 
plaintiff  a  note  of  said  firm  of  Holland 
Short,  but  instead  thereof  forwarded  w 
purported  to  be  a  note  signed  by  one 
A.  Holland  and  J.  B.  Short  as  indivldu 
and  that  said  note  was  taken  by  the 
fendant  from  the  said  individuals  HolL 
and  Short  in  pursuance  of  an  agreero 
made  between  the  said  defendant  and 
said  firm  of  Holland  &  Short,  and  that  s 
claim  of  Holland  &  Short  should  be  met 
in  said  note  (and  said  claim  was  and 
merged  In  said  note).  That,  in  accorda 
with  said  agreement  between  Holland 
Short  and  the  defendant,  said  Holland  ; 
Short,  individuals,  made  and  executed  s 
note,  and  delivered  the  same  to  the  defe 
ant,  as  plaintiff  is  informed  and  belie 
and  the  said  defendant  sent  the  same  to  t 
plaintiff  in  order  that  this  plaintiff  mi 
take  the  same  in  place  of  said  claim  of  £ 
firm  of  Holland  &  Short,  and  hold  the  sj 
as  collateral  security,  but  this  plaintiff 
unwilling  to  take  and  accept  the  said  r 
as  collateral  security,  and  has  returned 
same  to  the  defendant.  That  the  plaii 
has  now  no  security  whatever  for  its  f 
claim,  and  that  the  pretended  giving  of 
curity  by  the  defendant  to  the  plaintiff  ' 
unfairly,  and.  as  affiant  believes,  fraudul 
ly,  made  and  -attempted  for  the  purpose 
defrauding  the  plaintiff  of  any  chance  to 
cure  his  claim  by  attachment,  and  of 
frauding  plaintiff  out  of  uis  said  claim, 
that  there  was  never  in  fact  any  seem 
That  this  attachment  Is  not  sought 
the  action  Is  not  prosecuted,  to  hinder, 
lay,  or  defraud  any  creditors  of  the  defi 
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ant."  It  Is  contended  by  appellant  that  as 
the  affidavit  admits  the  receipt  by  the  plain- 
tiff of  the  account  or  claim  against  Holland 
&  Short,  and  does  not  show  that  the  same 
was  ever  returned  to  the  defendant,  we  must 
conclude  that  said  claim  or  account  was  so 
kept  and  retained  by  plaintiff  as  security 
for  the  debt  for  which  attachment  was 
sought  Accepting  the  statements  in  the  af- 
fidavit as  true,— which,  for  the  purposes  of 
this  case,  we  must  do,— no  issue  having  been 
raised  by  the  filing  of  counter  affidavits 
or  otherwise  upon  this  question,  we  must 
base  our  conclusions  entirely  upon  the  record 
before  us.  Does  it  support  this  contention? 
The  claim  or  account  against  Holland  & 
Short  was  accepted  by  plaintiff  conditional- 
ly, to  wit,  that  the  same  should  be  substitut- 
ed by  the  note  of  said  firm  of  Holland  & 
Short.  The  defendant  procured  and  sent  to 
plaintiff  the  individual  note  of  Holland  and 
Short,  which  plaintiff  declined  to  accept,  and 
returned,  as  not  being  in  conformity  with 
Its  agreement  with  defendant.  Conceding 
that  the  account  or  claim  against  Holland  & 
Short  remained  In  the  possession  of  plain- 
tiffs, of  what  avail  was  It  to  them  as  se- 
curity? The  plaintiff  could  not  sustain  an 
action  upon  the  account  against  Holland  & 
Short,  for  it  had  at  the  demand  of  Its  cred- 
itor (the  defendant)  liquidated  the  claim  by 
giving  a  note  therefor;  so  the  same  was  val- 
ueless in  the  hands  of  plaintiff  or  any 
one  else,  and  this  Impairment  of  value 
was  in  no  way  attributable  to  the  acts  of 
the  plaintiff.  It  is  not  necessary  to  at- 
tribute any  fraud  or  wrongful  motive  to  de- 
fendant in  this  transaction.  It  is  sufficient 
to  say  that  it  appears  that,  from  the  rec- 
ord before  us,  the  agreement  to  give  the 
plaintiff  security  was  not  carried  out  ac- 
cording to  its  terms,  and  that  the  security 
proffered  was  not  accepted,  but  was  returned 
to  the  defendant.  This  case  is  not  in  pari- 
ty with  Murphy  v.  Montandon,  2  Idaho,  1048, 
21)  Pac.  851.  In  that  case  the  plaintiff  had 
received  and  accepted  a  draft  or  order,  and 
had  not  only  retained  it,  but  had  received 
partial  payment  thereof.  The  consideration 
of  this  point  does  not  involve  the  question  of 
amendment  of  the  affidavit  We  think  the 
affidavit  as  set  forth  In  the  record,  was  suffi- 
cient. 

Appellant  objects  to  the  affidavit  for  at- 
tachment in  the  case  of  Standard  Oil  Co.  v. 
Al turns  Commercial  Co.  upon  the  ground  that 
the  same  was  not  signed  by  the  affiant  al- 
though duly  verified.  The  authorities  upon 
this  question  are  somewhat  conflicting.  The 
trend  of  decision  seems  to  be  directed,  if  not 
controlled,  by  the  letter  of  the  statutes.  If 
the  statute  requires,  as  in  some  cases  it  does, 
that  the  affidavit  shall  be  "signed  and  sworn 
to,"  or  "subscribed  and  sworn  to,"  the  letter 
of  the  law  has  been  held  to  control,  and  the 
signature  of  the  affiant  held  to  be  an  indis- 
pensable requisite  to  the  validity  of  the  af- 
fidavit.   On  the  other  band,  when  the  statute 


has  not  in  terms  made  the  signing  of  the  affi- 
davit a  necessary  incident,  the  absence  of 
the  signature  of  the  affiant  has  been  held  not 
to  invalidate  the  affidavit  Some  of  the  chan- 
cery courts  of  this  country,  following  a  rule 
laid  down  by  the  chancery  courts  of  England, 
have  Insisted  upon  the  presence  of  the  signa- 
ture of  the  affiant  to  give  validity  to  the  af- 
fidavit but  a  contrary  rule  has  obtained  In 
the  courts  of  law  from  a  very  early  period. 
In  Haff  v.  Splcer  (1805)  3  Caines,  190,  it  was 
quite  peremptorily  held  that  the  absence  of 
a  signature  to  the  affidavit  did  not  invalidate 
It.  The  court  says  (and  this  is  the  whole  text 
of  the  decision):  "It  begins  with  his  name, 
and  that  is  sufficient;"  and  this  ruling  Is  fol- 
lowed and  affirmed  by  the  same  court  in 
Jackson  v.  Virgil,  3  Johns.  540,  and  this  rule 
seems  to  have  obtained  generally,  when  the 
wording  of  the  statute  has  not  required  a  de- 
parture therefrom.  Under  the  weight  of  au- 
thority, and  the  imperative  requirements  of 
section  4  of  our  Revised  Statutes,  we  feel  con- 
strained to  hold  that  the  signing  of  the  affida- 
vit was  not  in  this  case  an  Indispensable  pre- 
requisite to  the  issuance  of  the  attachment; 
although  we  believe,  with  many  of  the  au- 
thorities who  thus  hold,  that  it  is  the  better 
practice  to  have  the  signature  of  the  affiant 
appear  upon  the  affidavit  as  it  doubtless 
would  do  but  for  mistake  or  Inadvertence  on 
the  part  of  the  attorney  in  drawing  the  pa- 
pers. 

Objection  Is  made  by  appellant  to  the  un- 
dertakings filed  in  both  of  the  cases  under 
consideration.  In  the  case  of  Simmons  Hard- 
ware Co.  v.  Alturas  Commercial  Co.  the  orig- 
inal undertaking  closes  with  these  words: 
"The  plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  defendant,  and  all  damages 
that  he  may  sustain  by  reason  of  attachment 
under  execution,  in  the  sum  of  four  thousand 
dollars."  It  is  palpable  that  the  words  "un- 
der execution"  were  Inserted  by  Inadvertence 
or  mistake.  They  have  neither  pertinence, 
place,  or  meaning  as  they  appear,  nor  would 
they,  in  our  opinion,  at  all  affect  the  validity 
of  the  undertaking.  We  think  they  come 
clearly  within  the  rule  laid  down  by  Judge 
Amasa  J.  Parker  In  Teall  v.  Van  Wyck,  10 
Barb.  379,  which  is  as  follows:  "When  the 
words  of  a  bond  are  not  sufficiently  explicit 
or,  if  literally  construed,  the  words  would  be 
nonsense,  it  must  be  construed  with  refer- 
ence to  the  intention  of  the  parties.  In  do- 
ing this  it  is  allowable  to  depart  from  the  let- 
ter of  the  condition,  to  reject  insensible 
words,  and  to  supply  obvious  omission."  The 
intention  of  the  party  here  was  to  procure  a 
remedy  provided  by  the  statute,  by  a  compli- 
ance with  the  terms  and  conditions  of  the 
statute.  The  object  and  purpose  of  the  stat- 
ute Is  that  one  seeking  the  remedy  by  attach- . 
ment  shall,  before  being  allowed  to  avail 
himself  of  such  remedy,  give  the  indemnity 
to  the  defendant  required  by  the  statute. 
We  think  the  indemnity  required  by  the  stat- 
ute was  complete  under  the  first  undertafe- 
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Ing,  but,  even  if  it  were  not,  the  filing  of  the 
second  undertaking  by  leave  of  court  placed 
the  matter  beyond  cavil. 

The  objection  of  appellant  that  the  filing  of 
the  second  undertaking  was  unauthorized  is 
not  tenable.  We  have  found  no  authorities 
in  support  of  this  contention,  wbile,  aside 
from  the  plain  and  unequivocal  provision  of 
our  own  statutes,  all  the  authorities  we  have 
been  able  to  consult  upon  the  question  are 
against  the  contention  of  appellant  Our  con- 
clusions cover  the  objections  raised  by  appel- 
lant to  the  undertaking  in  the  case  of  Stand- 
ard Oil  Co.  v.  Alturas  Commercial  Co.  The 
orders  of  the  district  court  in  both  cases  are 
affirmed,  with  costs. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(4  Idaho.  381) 

FISHER  et  al.  v.  BOARD  OF  COM'RS  OF 
BANNOCK  COUNTY  et  al. 
(Supreme  Court  of  Idaho.    Feb.  27,  1895.) 

Compensation  of  County  Commibsionebs  —  Ap- 
peal— Trial  by  Jury— Evidence  to 
Pbove  Issub. 

1.  On  an  appeal  from  an  order  of  the  coun- 
ty commissioners,  the  cause  must  be  tried  anew 
in  the  district  court,  and  the  court  may  submit 
the  issues  to  a  jury. 

2.  The  court  did  not  err  in  receiving  evi- 
dence as  to  whether  C.  was  actually  and  neces- 
sarily engaged  in  the  transaction  of  county  busi- 
ness for  the  days  charged,  that  being  the  issue 
in  the  case. 

3.  On  the  trial  in  the  district  court,  all  evi- 
dence pertinent  to  the  issues  should  be  received. 

4.  A  county  commissioner,  under  an  act  of 
the  legislature  approved  February  23,  1893  (2 
Sess.  Laws.  39),  is  permitted  to  charge  and  re- 
ceive $6  per  day  for  each  day  actually  and  nec- 
essarily engaged  in  the  transaction  of  county 
business,  the  total  of  which  compensation  shall 
not  exceed  $500  per  annum. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Bannock  county;  D. 
W.  Standrod,  Judge. 

A.  W.  Fisher  and  others  appealed  from  an 
order  of  the  county  commissioners  of  Ban- 
nock county  from  an  allowance  of  a  claim 
to  J.  O.  Caldwell.  The  judgment  of  the  com- 
missioners was  reversed,  and  the  board  of 
county  commissioners  and  J.  O.  Caldwell 
bring  error.  Affirmed. 

This  cause  was  taken  to  the  district  court  of 
Bannock  county  by  appeal  from  an  order  of 
the  board  of  county  commissioners  of  said 
county  allowing  J.  O.  Caldwell,  a  member 
of  said  board.  $150.40,  mileage  and  per  diem, 
compensation  for  services  as  a  member  of 
said  board,  and  was  brought  to  this  court  by 
writ  of  error.  In  the  trial  of  the  cause  in  the 
district  court  two  questions  were  submitted 
to  the  jury,  and  a  special  verdict  found  by 
■them,  on  which  verdict  judgment  was  en- 
tered reducing  the  claim  from  $150.40  to 
$00.40.  The  record  shows  that  the  reduction 
was  made  by  refusing  to  allow  the  claim  of 
Caldwell,  defendant  in  error,  for  10  days' 
services,  at  $6  per  day,  that  had  been  allowed 


by  said  board.  It  appears  from  the  record 
that  said  board  adjourning  from  day  to  day 
for  many  days,  awaiting  a  decision  of  the 
supreme  court  in  a  case  there  pending  in 
which  Bannock  county  was  interested,  claim- 
ing that  said  board  could  not  make  the  an- 
nual tax  levy  until  said  decision  was  made, 
and  for  that  reason  adjourned  from  day  to 
day,  as  above  stated. 

Hawley  &  Puckett  and  D.  C.  Lockwood, 
for  plaintiffs  in  error.  W.  C.  Love  and  P. 
E.  Keeler,  for  defendants  in  error. 

SULLIVAN,  J.  (after  stating  the  facts). 
The  plaintiffs  In  error  contend,  first,  that  the 
court  erred  in  submitting  the  case  to  a  jury. 
Section  1776,  Rev.  St.,  provides  for  appeals 
from  the  action  of  the  board  of  county  com- 
missioners to  the  district  court,  and  section 
1779  provides  that  the  case  on  appeal  must 
be  heard  anew.  Section  4309,  Rev.  St.  1887, 
provides  that  in  certain  cases  issues  of  fact 
must  be  tried  by  a  jury,  unless  a  jury  trial 
is  waived.  The  case  at  bar  comes  within 
the  provisions  of  said  section,  and  the  court 
did  not  err  in  submitting  the  case  to  a  Jury. 
Section  4396  provides  that  in  a  certain  class 
of  cases  the  jury  may,  In  their  discretion,  ren- 
der a  general  or  special  verdict-  The  case 
under  consideration  comes  within  that  class. 

It  is  further  contended  that  the  court  erred 
In  receiving  any  evidence  on  the  trial  of  the 
case.  There  Is  nothing  In  this  contention. 
The  case,  after  appeal  to  the  district  court, 
must  be  tried  anew;  and  the  issue  being 
whether  Caldwell,  the  defendant  In  error, 
had  been  actually  and  necessarily  employed 
In  the  discharge  of  his  duties  aa  a  county 
commissioner  for  the  19  days  mentioned,  and 
for  which  the  board  had.  allowed  a  per  diem 
compensation  of  $6,  any  pertinent  evidence 
upon  that  Issue  was  admissible.  The  act  of 
February  23,  1893  (2  Sess.  Laws,  p.  40),  al- 
lows each  member  of  the  board  of  county 
commissioners  $6  per  day  for  each  day  ac- 
tually and  necessarily  engaged  in  the  trans- 
action of  county  business,  and,  unless  the 
commissioners  are  actually  and  necessarily 
so  engaged,  they  are  not  entitled  to  their  per 
diem  compensation. 

It  Is  further  contended  that  the  notice  of 
appeal  was  fatally  defective,  in  that  it  does 
not  specify  wherein  or  how  the  allowance 
of  the  said  claim  for  services  was  illegal  or 
prejudicial  to  the  public  interests.  The  no- 
tice states  that  the  appeal  is  taken  from 
the  order  of  the  board  allowing  John  O. 
Caldwell's  claim  for  services  as  county  com- 
missioner alleged  to  have  been  rendered  be- 
tween the  9th  day  of  April,  1894,  and  the 
8th  day  of  June,  1894,  in  the  sum  of  $150.40, 
on  the  ground  that  said  allowance  was  ille- 
gal, and  prejudicial  to  the  public  interests. 
The  defendants  in  error  appeared  In  the 
district  court,  and  moved  to  have  the  plain- 
tiffs in  error  specify  specific  grounds  of  ap- 
peal. Thereupon  the  plaintiffs  in  error  made 
specific  the  grounds  of  the  appeal  by  filing 
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a  specific  statement  thereof,  alleging  that 
during  the  time  for  which  the  board  allowed 
defendant  Caldwell  for  services  he  was  not 
actually  and  necessarily  engaged  In  trans- 
acting county  business.  The  record  shows 
that  the  plaintiff  in  error  could  not  have 
been  in  any  manner  prejudiced  by  reason  of 
the  notice  of  appeal  not  being  more  specific, 
and  therefore  is  not  injured. 

We  have  carefully  considered  the  conten- 
tion of  plaintiffs  in  error  in  regard  to  the 
refusal  of  the  court  to  give  certain  instruc- 
tions, and  fail  to  find  any  error.  The  ques- 
tion involved  was  submitted  to  a  jury,  and 
they  found  that  Caldwell,  plaintiff  in  error, 
had  been  allowed  per  diem  compensation  for 
10  days  more  than  he  had  actually  arid  nec- 
essarily been  engaged  in  the  transaction  of 
county  business.  There  is  evidence  in  the 
record  sufficient  to  sustain  the  verdict.  The 
judgment  of  the  district  court  is  affirmed, 
with  costs  of  this  appeal  in  favor  of  defend- 
ants in  error. 

MORGAN,  C  J.,  and  HUSTON,  J.,  concur. 


(4  Idaho.  386) 

SIMMONS  HARDWARE  CO.  et  al.  v.  AL- 
TURAS COMMERCIAL  CO. 
(Supreme  Court  of  Idaho.    March  4,  1895.) 
Appeal—  Reookd— Clerk's  Certificate. 
On  appeal  from  an  order  denying  a  mo- 
tion, a  certificate  of  the  clerk  of  the  court  in 
which  the  action  was  pending  "that  the  fore- 
going transcript. contains  a  full,  true,  and  correct 
copy  of  all  papers  used  on  the  motion,"  ia  a 
compliance  with  Rev.  St  8  4821,  providing  that 
copies  of  papers  required  on  appeal  muat  be 
certified  to  be  correct  by  the  clerk  or  the  attor- 
neys. 

Appeal  from  district  court,  Alturas  county; 
C.  O.  Stockslager.  Judge. 

Action  by  the  Simmons  Hardware  Compa- 
ny and  another  against  the  Alturas  Commer- 
cial Company.  From  an  order  denying  a  mo- 
tion to  dissolve  attachments,  defendant  ap- 
pealed, and  plaintiffs  move  to  affirm  the  or- 
der for  defects  in  the  appeal  record.  Motion 
denied. 

In  these  cases  plaintiffs  issued  attachments 
and  levied  upon  the  property  of  defendant  on 
the  22d  day  of  October,  1894.  On  the  1st  day 
of  November,  1894,  defendant  moved  the 
court  to  dissolve  said  attachments,  stating 
that  the  motion  would  be  heard  upon  the  pa- 
pers on  file  in  said  court  in  said  action.  The 
court  below,  upon  the  hearing,  denied  the  mo- 
tion, and  defendant  appeals  to  this  court 
The  clerk  of  the  district  court  of  the  Fourth 
judicial  district,  in  which  these  cases  were 
pending,  in  his  certificate  to  the  transcripts, 
certifies  that  the  foregoing  transcripts  con- 
tain a  full,  true,  and  correct  copy  of  all  the 
papers  used  on  the  motions  of  defendant  to 
vacate  and  discharge  the  attachments,  and 
the  motions  of  plaintiff  to  be  allowed  to  file 
additional  undertaking,  etc.  The  respondent 
now  moves  this  court  to  affirm  the  judgment 


of  the  court  below  on  the  grounds  that  there 
Is  no  bill  of  exceptions  or  other  sufficient  cer- 
tificate in  the  record  to  show  that  the  papers 
presented  In  the  transcripts  were  used  on 
said  motion;  or  that  the  transcripts  contain 
all  the  papers  used  upon  said  motions. 

F.  E.  Ensign,  for  appellant  S.  B.  Kings- 
bury and  Johnson  &  Johnson,  for  respond- 
ents. 

MORGAN,  0.  J.  The  district  court  is  re- 
quired by  law  to  keep  a  complete  record  of 
all  matters  and  proceedings  had  and  done  in 
said  court  This  record  is  kept  by  the  clerk 
under  the  direction  of  the  judge.  It  is  also 
necessary  that  a  record  of  all  matters  done 
at  chambers  should  be  kept  It  is  the  prac- 
tice of  the  district  court  judges  to  direct  the 
clerk  to  keep  this  record  also.  Necessarily, 
then,  the  clerk  has  as  good  a  knowledge  of 
the  proceedings  at  chambers  as  he.  has  of 
court  proceedings.  It  would  be  the  duty  of 
the  clerk,  under  the  direction  of  the  judge,  to 
in  some  manner  identify  the  papers,  or  in 
some  way  mark  the  papers  used  on  the  hear- 
ing in  the  court  below,  in  order  that  he  may 
be  able  to  correctly  state  in  his  certificate 
what  papers  were  so  used.  Section  4819,  Rev. 
St.,  requires  the  appellant  to  furnish  the  su- 
preme court  with  a  copy  of  the  notice  of  ap- 
peal, of  the  judgment  or  order  appealed  from, 
and  of  papers  used  on  the  hearing  in  the 
court  below.  Who  is  to  determine  what  pa- 
pers were  so  used?  Section  4821,  Rev.  St., 
in  our  opinion,  distinctly  states  who  shall  do 
so.  This  section  states:  "The  copies  provid- 
ed for  in  the  last  three  sections  [this  Includes 
4819]  must  be  certified  to  be  correct  by  the 
clerk  or  the  attorneys.  *  *  *"  The  appel- 
lant, who  is  required  by  section  4819  to  fur- 
nish this  court  with  copies  of  the  papers  used 
on  the  hearing  below,  does  everything  he  is 
required  to  do  in  the  court  by  his  attorney, 
and  therefore  section  4821  says  that  the  at- 
torneys may  certify  that  the  papers  so  fur- 
nished are  correct.  What  does  the  word  "cor- 
rect" mean,  as  used  in  this  connection?  Evi- 
dently something  more  than  that  the  papers 
are  correct  copies  of  others  on  file.  This  sec- 
tion states  that  the  papers  provided  for  in  sec- 
tion 4819  must  be  certified  to  be  correct  by  the 
clerk  or  by  the  attorney.  Clearly,  they  must  cer- 
tify that  they  are  the  papers  required  by  sec- 
tion 4819,  and  these  were  the  papers  used  on 
the  hearing  in  the  court  below.  Counsel  con- 
tends that  this  certificate  mentioned  In  sec- 
tion 4821  is  simply  that  the  papers  in  the 
transcript  are  correct  copies  of  those  on  file  In 
the  court  below,  but  this  will  not  do,  as  the 
clerk  is  the  sole  custodian  of  those  papers, 
and  the  only  person  authorized  to  make  cop- 
ies from  them,  and  certify  to  the  correctness 
of  such  copies.  The  attorney  can  neither  make 
copies  of  such  papers,  as  they  are  not  in  his 
custody,  nor  has  he  any  right  to  copy  them 
for  this  court,  nor  can  he  make  a  certificate 
that  a  copy  of  a  paper  on  file  or  in  the  cus- 
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tody  of  the  clerk  of  the  district  court  is  a 
correct  copy  of  such  paper,  and  ask  this  court 
to  receive  such  certificate  as  any  evidence  of 
the  facts  therein  stated;  but  he  may  certify 
that  certain  papers  were  the  ones  used  on 
the  hearing  below,  because  this  would  be 
within  his  knowledge,  nor  would  he  need  the 
actual  custody  of  the  papers  so  to  do.  If  It 
be  claimed  that  the  word  "attorneys'*  means 
the  attorneys  for  both  parties  must  certify, 
then  this  would  be  an  additional  reason  why 
the  construction  here  given  is  correct,  as  it 
would  not  certainly  require  the  attorneys  for 
both  parties  to  certify  to  the  correctness  of  a 
copy  which  the  clerk  could  do  alone.  Our  law 
(Rev.  St  §  4427)  specifically  states  that  such 
papers  need  not  be  embodied  In  the  bill  of 
exceptions,  but  the  same,  appearing  in  the 
record  or  files,  may  be  reviewed  upon  appeal 
as  though  settled  In  a  bill  of  exceptions. 

As  to  the  decisions  of  the  California  su- 
preme court,  which  we  are  requested  to  fol- 
low, we  must  respectfully  say  the  path  is  too 
devious.  In  Pieper  v.  Land  Co.,  56  Cal.  173, 
that  court  holds  that  at  that  time  a  bill  of  ex- 
ceptions was  unnecessary,  and  the  certificate 
of  the  judge  was  sufficient.  In  Nash  v.  Har- 
ris, 57  Cal.  242,  there  was  no  Identification 
whatever,  and  the  court  there  say  the  papers 
must  be  made  a  part  of  the  case  by  bill  of  ex- 
ceptions, or  be  authenticated  by  the  judge; 
but  our  statute  does  away  with  the  bill  of  ex- 
ceptions In  this  instance,  as  above  stated.  In 
Baker  v.  Snyder,  58  Cal.  617,  the  court  says: 
"The  Code  provides  no  mode  by  which  the 
papers  used  on  the  hearing  shall  be  identified, 
and  that,  when  the  clerk  certifies  that  certain 
papers  were  the  ones  used  on  the  hearing,  it 
is  not  conclusive,  but  such  certificate  may  be 
contradicted."  In  the  latter  statement  we 
agree  with  that  court.  In  Walsh  v.  Hutch- 
ings,  60  Cal.  228,  the  court  says:  "There  1b 
no  bill  of  exceptions,  and  the  court  does  not 
identify  these  papers  as  being  used  on  the 
motion."  The  plain  inference  is  that,  if  ei- 
ther mode  had  been  used,  the  authentiflcatlon 
would  have  been  sufficient,  but  our  statute 
makes  a  bill  of  exceptions  unnecessary,  and 
the  California  supreme  court  afterwards.  In 
Herrlich  v.  McDonald,  80  Cal.  472,  22  Pac. 
299,  says  the  judge  has  no  authority  thus  to 
Identify  the  papers.  Referring  again  to 
Walsh  v.  HutchlngB,  supra,  the  court,  fur- 
ther on,  says  the  clerk  has  no  power  to  deter- 
mine what  papers  or  evidence  the  court  acted 
upon,  but  offers  no  explanation  of  section  953 
of  the  California  Code  of  Civil  Procedure, 
which  Is  Identical  with  our  section  4821. 
Here  Is  an  end  of  the  whole  matter.  The 
California  supreme  court  decides  the  clerk 
has  no  power  to  certify,  and  the  judge  of  the 
court  cannot  do  it,  but  it  must  be  done  by 
bill  of  exceptions,  which  is  only  another  form 
of  the  certificate  of  the  judge;  and  our  stat- 
ute expressly  says  the  bill  of  exceptions  is 
not  necessary.  We  think  a  fair  construction 
of  section  4821  would  authorize  the  clerk  of 
the  district  court  or  attorneys  to  certify,  as 


In  this  case,  that  the  transcript  contains  full, 
true,  and  correct  copies  of  all  the  papers  used 
on  the  hearing  of  the  motion  of  defendant  in 
the  court  below,  or  as  the  case  may  be.  This 
certificate,  If  Incorrect  would  be  subject  to 
correction  by  either  party  upon  a  suggestion 
of  diminution  of  the  record.    Motion  denied. 

SULLIVAN  and  HUSTON,  JJ.,  concur. 


(4  Idaho,  346) 

STATE  v.  HURST. 
(Supreme  Court  of  Idaho.    Feb.  21,  1895.) 

MCRDEB— INSANITT  AS  A  DEFBJI8K— INSTRUCTIONS. 

1.  Where  the  plea  of  insanity  is  interposed, 
it  is  sufficient  for  the  state,  in  offering  testi- 
mony in  rebuttal  of  such  plea,  to  show  by  wit- 
nesses upon  its  part  that  they  had  an  intimate 
acquaintance  with  the  defendant  for  years, 
and  up  to  the  time  of  the  homicide,  to  qualify 
such  witnesses  to  testify  as  to  their  opinion  as 
to  the  insanity  of  defendant. 

2.  Where  the  record  shows  that  all  instruc- 
tions given  were  given  by  the  court,  and  does 
not  show  that  any  were  given  upon  request  or 
suggestion  of  either  party,  the  presumption  is 
that  ail  of  the  instructions  were  given  by  the 
court  upon  its  own  motion ;  and  in  such  case,  to 
entitle  exceptions  thereto  to  be  heard,  the  record 
must  show  that  such  exceptions  were  taken 
before  verdict. 

3.  Where  no  error  appears  in  the  record, 
prejudicial  to  the  defendant,  the  judgment  will 
be  affirmed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Oneida  county; 
C.  O.  Stockslager,  Judge. 

John  J.  Hurst  was  convicted  of  murder  In 
the  second  degree,  and  appeals.  Affirmed. 

O.  W.  Powers,  C.  F.  Stone,  and  D.  C.  Mc- 
Dougall,  for  appellant  Atty.  Gen.  Geo.  M. 
Parsons  (James  H.  Hawley  and  Geo.  A. 
Gray,  of  counsel),  for  the  State. 

HUSTON,  J.  The  defendant  was  convicted 
of  murder  In  the  second  degree.  From  that 
judgment  this  appeal  is  taken,  as  also  from 
the  order  refusing  a  new  trial.  The  defense 
of  defendant  was  Insanity.  Errors  are  al- 
leged as  to  the  admission  of  certain  evidence 
on  the  part  of  the  state  upon  the  question 
of  Insanity.  The  defense  having  introduced 
their  testimony  In  support  of  such  plea,  the 
state,  in  rebuttal  thereof,  offered  evidence 
which  was  admitted  over  the  objection  of 
defendant  To  the  ruling  of  the  trial  court 
in  this  behalf,  exception  was  taken.  Con- 
cisely stated,  the  contention  of  the  defend- 
ant is  that  the  court  erred  in  the  admission 
of  the  opinions  of  nonexpert  witnesses,  upon 
the  part  of  the  state,  upon  the  question  of 
the  sanity  of  the  defendant  without  the 
proper  or  requisite  predicate  having  been 
shown.  Numerous  witnesses  were  ex- 
amined, on  the  part  of  the  state,  upon  this 
issue;  and  as  the  questions  propounded,  and 
the  answers  given  In  response  thereto,  are 
substantially  the  same,  they  will  all  be  con- 
sidered under  this  objection. 

It  is  contended  by  appellant  that  while 
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the  weight  of  authority  is  in  favor  of  the  ad- 
missibility of  the  opinion  of  nonexpert  wit- 
nesses upon  the  question  of  insanity,  before 
such  opinion  can  be  given  by  such  witnesses 
it  is  necessary  that  the  competency  of  the 
witness  to  give  it  should  be  established  by 
evidence  of  his  acquaintance  with  the  de- 
fendant, and  with  his  character,  habits,  and 
disposition.  Conceding  this  to  be  the  true 
construction  of  the  rule,  let  us  apply  it  to 
the  present  case.  Several  witnesses  were  in- 
troduced by  defendant,  who  testified  various- 
ly as  to  the  pedigree,  peculiarities,  etc.,  of 
the  defendant,  all  tending  to  the  establish- 
ment of  the  theory  of  insanity.  The  state 
then  introduced  various  witnesses,  the  con- 
sensus of  whose  evidence  was  to  this  effect: 
"Have  known  defendant  for  past  sixteen  or 
twenty  years.  Have  seen  him  almost  daily. 
Hare  done  business  with  him  frequently. 
Saw  him  just  previous  to,  and  immediately 
after,  the  homicide.  From  my  knowledge 
of  defendant,  and  from  my  acquaintance 
with  him,  I  consider  him  sane."  What  more 
does  the  rule  require,  even  under  the  con- 
struction contended  for  by  the  appellant? 
What  more  could  be  required?  Suppose  the 
prosecution  should  attempt  to  go  into  a  de- 
tail of  circumstances.  What  would  the  in- 
quiry be  properly  and  necessarily  limited  to? 
"Do  you  know,  or  are  you  acquainted  with, 
any  particular  acts,  words,  or  statements  of 
the  defendant  Indicative  of  sanity?'  That 
is  about  the  extent.  It  seems  to  us,  counsel 
overlooked  the  fact  that  In  this  Inquiry  the 
prosecution  are  only  required  to,  and  are 
only  seeking  to,  establish  the  negative  of  the 
defendant's  plea  of  insanity;  and  that  line 
of  Inquiry  which  would  be  eminently  proper 
upon  cross-examination  of  the  witnesses  for 
the  state  by  defendant  would  be  essentially 
out  of  place  in  their  examination  in  chief. 
We  have  examined  with  considerable  care 
the  cases  cited  by  counsel  for  the  appellant, 
and  we  have  found  nothing  in  any  of  them 
which  militates  against  our  view.  A  party 
pleading  insanity  in  defense  of  a  crime  as- 
sumes the  burden  of  proving  such  insanity. 
Incidents  and  circumstances  may  be  offered 
In  support  of  such  plea,  but  how  are  you 
going  to  prove  sanity  by  incidents  and  cir- 
cumstances? It  would  entail  unnecessary 
and  unavailable  labor  to  review  in  detail  the 
numerous  authorities  cited  in  support  of  a 
contention  which  we  consider  untenable. 
The  evidence  offered  by  the  defense  in  sup- 
port of  the  plea  of  Insanity  was,  In  our  view, 
scarcely  sufficient  to  call  upon  the  state  for 
rebuttal,  or  to  require  of  the  court  the  elab- 
orate instructions  given  upon  the  subject 
We  think  the  verdict  of  the  jury  is  fully  sus- 
tained by  the  evidence,  and  that  they  were 
neither  confused  nor  misled  by  the  instruc- 
tions of  the  court,  or  the  voluminous  and  in- 
consequential evidence  intended  to  support 
the  plea  of  insanity.  The  record  shows  that 
the  evidence  in  support  of  the  plea  of  In- 
sanity was  of  the  most  unsatisfactory  and 


inconclusive  character.  The  hypothetical 
questions  put  by  counsel  for  defendant  to 
the  medical  witnesses  were,  as  stated  by  the 
counsel,  predicated  upon  facts  "assumed  to 
be  true,"  and  yet  every  material  alleged 
fact  stated  in  such  questions  was  disproved 
by  an  overwhelming  preponderance  of  tes- 
timony. It  was  an  Ingeniously  prepared  epit- 
ome—or, rather,  elaboration — of  the  defend- 
ant's case,  from  his  standpoint.  Unfor- 
tunately for  him,  It  was  not  sustained  by  the 
proofs. 

Counsel  for  appellant  bases  his  argument; 
both  oral  and  in  his  brief,  largely  upon  an 
assumed  state  of  facts,  which  assumption  is 
not  only  not  supported  by  the  evidence  in 
the  record,  but  is,  In  nearly  every  particular, 
overcome  by  a  preponderance  of  testimony. 
If  the  facts  assumed  by  counsel  in  his  argu- 
ment had  been  established  by  proof,  there 
would  have  been  neither  occasion  nor  excuse 
for  resorting  to  the  plea  of  Insanity.  But, 
Instead  of  being  established,  they  were  com- 
pletely overthrown,  by  the  evidence;  and 
this  conclusion  Is  accentuated  by  the  fact 
that  the  defendant  Instead  of  relying  on  a 
defense  which  would  have  been  conclusive 
upon  the  facts  assumed,  abandons  that  de- 
fense, and  resorts  to  the  last  refuge,— the 
plea  of  insanity.  The  intelligence  of  the 
country  is  becoming  weary  of  this  plea.  The 
wisdom  of  God  and  the  enlightened  experi- 
ence of  man  are  constantly  sought  to  be 
overcome  by  the  speculative  ingenuity  of 
men  in  the  defense  and  extenuation  of 
crime;  and  courts  are  constantly  called  up- 
on to  wrestle  with  these  intricately  devised 
propositions,  which,  if  once  given  recogni- 
tion by  the  judicial  mind,  would  inevitably 
result  in  the  utter  Inutility  of  all  laws  for 
the  punishment  of  crime.  The  evidence  of 
this  case  establishes,  by  a  most  unmistaka- 
ble preponderance,  that  the  homicide  char- 
ged was  not  only  premeditated,  but  was 
without  any  apparent  excuse  or  justification. 
A  careful  and  laborious  consideration  of  the 
record  convinces  us  that  the  jury  reached 
their  conclusion  upon  the  facts  proved,  and 
that  in  so  doing  they  mercifully  gave  the 
defendant  the  full  measure  of  extenuation 
warranted  by  the  evidence.  When  we  have 
reached  the  conclusion  that  crime  is  a  dis- 
ease which  can'  be  defended,  excused,  or 
extenuated  upon  a  plea  of  emotional,  mental 
aberration,  hypnotism,  heredity,  or  any  other 
of  the  multitudinous  excuses  which  the  in- 
genuity of  counsel,  aided  by  the  abstruse 
speculations  of  scientists,  may  intimate  or 
suggest,  it  were  better  that  we  should  dele- 
gate the  administration  of  the  criminal  law 
to  the  medical  scientists. 

Counsel  for  appellant  takes  exceptions  to 
the  Instructions  of  the  court  It  Is  Impos- 
sible for  us  to  conclude  from  the  record 
what  instructions  were  given  by  the  court 
on  its  own  motion,  and  what  on  the  request 
of  parties.  No  exception  was  taken  at  the 
time  to  any  Instructions,  and,  in  the  absence 
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of  anything  In  the  record  to  the  contrary,  we 
must  presume  that  all  of  the  instructions 
were  given  by  the  court  upon  Its  own  mo- 
tion, and  to  such  instructions  we  have  here- 
tofore held  (State  v.  Schieler  [Idaho]  37  Pac. 
272)  that  exceptions  must  be  taken  before 
the  case  is  submitted  to  the  Jury. 

Appellant  objects  to  the  allowing,  by  the 
trial  court,  of  the  assistant  counsel  for  the 
state  to  make  the  closing  argument  This 
has  always  been  the  practice  in  this  Juris- 
diction, and  there  is  nothing  in  the  statute 
prohibitory  of  it  We  are  convinced,  upon 
a  careful  review  of  the  entire  record,  that 
the  defendant  had  the  full  benefit  of  a  fair 
and  impartial  trial;  that  the  record  discloses 
no  errors  which  can  reasonably  be  consid- 
ered as  prejudicial  to  the  defendant  Order 
and  judgment  of  district  ecAirt  affirmed. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(4  Idaho.  343) 

STATE  v. .  O'  DONALD. 
(Supreme  Court  of  Idaho.    Feb.  21,  1895.) 

Criminal  Law— Record  ok  Appeal— Exceptions 
to  Instructions. 
1.  A  record  on  appeal  which  does  not  com- 
ply either  with  the  statutes  or  with  the  rules  of 
this  court  will  not  be  considered. 

'  2.  Where  instructions  are  given  by  the 
court  upon  its  own  motion,  they  must  be  ex- 
cepted to  before  verdict  to  be  considered  here. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Bingham  coun- 
ty; D.  W.  Standrod,  Judge. 

Stephen  O'Donald  was  convicted  of  bur- 
glary, and  appeals.  Affirmed. 

E.  P.  Blickensderfer,  for  appellant.  Geo. 
M.  Parsons,  Atty.  Gen'.,  for  the  State. 

HUSTON,  J.  The  defendant  was  convicted 
of  the  crime  of  burglary.  Appeal  Is  taken 
from  Judgment  and  sentence  thereon.  No 
bill  of  exceptions  appears  In  the  record.  In 
fact,  there  Is  no  record,  such  as  Is  contem- 
plated by  the  statute.  Unless  the  record 
shows  a  substantial  compliance  with  the  stat- 
utes and  the  rules  of  this  court,  it  will  not  be 
considered.  What  purports  to  be  the  record 
is  merely  a  copy  of  the  information;  a  copy 
of  three  affidavits  by  defendant,  and  one  by 
his  wife,  in  support  of  a  motion  for  a  continu- 
ance; the  motion  for  a  continuance,  and  the 
order  of  the  court  overruling  the  same;  the 
instructions  of  the  court,  to  which  no  excep- 
tions were  taken;  the  verdict,  and  Judgment 
thereon.  The  action  of  the  court  in  overrul- 
ing, the  motion  for  a  continuance  was  correct. 
The  instructions  to  the  jury  were  all  given 
by  the  court  upon  its  own  motion,  and  no  ex- 
ceptidn  was  taken  thereto.  The  appeal  in 
this  case  is,  or  at  least  from  the  record  ap- 
pears to  be,  a  mere  scramble,  and  the  most 
scrutinizing  examination  thereof  falls  to  de- 
velop any  merit  whatever.  The  counsel  who 
represents  the  defendant  In  this  court  did 


not,  aa  he  assures  us,  have  anything  to  do 
with  the  trial,  or  the  preparation  of  the  ap- 
peal, and  should  not,  therefore,  be  held  re- 
sponsible for  the  condition  of  the  record. 
The  judgment  of  the  district  court  is  affirmed. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

(4  Idaho,  366) 

ADA  COUNTY  v.  RYALS. 

(Supreme  Court  of  Idaho.    Feb.  26,  1893.) 

Clerk  op  Probate  Cocrt— Fees— Compensation 
op  Judge. 

1.  The  probate  judge  may  appoint  a  clerk 
of  the  probate  court,  or  he  may  act  as  the  clerk 
of  his  own  court;  and  in  either  case  such  clerk 
may  charge  and  receive  the  fees  provided  by 
law,  when  performing  the  duties  of  such  posi- 
tion. 

2.  When  such  judge  acts  as  probate  judge, 
superintendent  of  public  instruction,  and  clerk 
of  his  own  court,  he  can  receive  and  retain,  from 
fees  and  commissions  allowed  by  law,  the  sum 
of  $2,000  per  annum.  Any  sum  so  received  in 
excess  of  said  amount  must  be  paid  over  to  the 
county  treasurer. 

3.  When  said  judge  appoints  another  person 
clerk  of  his  court  the  amount  of  fees  and  com- 
missions received  and  retained  by  both  the 
judge  and  clerk  can  amount  to  only  $2,000  per 
annum. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ada  county;  Ed- 
ward Nugent,  Judge. 

Action  by  the  county  of  Ada  against  Wil- 
liam F.  Ryals.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed. 

Defendant  was  elected  probate  judge  of 
Ada  county,  Idaho,  October  1,  1890;  quali- 
fied and  entered  upon  the  duties  of  his  office; 
continued  to  exercise  the  duties  and  hold  said 
office  from  January,  1891,  to  January,  1893; 
was  re-elected  in  November.  1892,  and  en- 
tered upon  his  second  term  the  second  Mon- 
day of  January,  1893;  and  was  still  in  said 
office,  at  the  time  of  commencement  of  this 
suit,  March  8,  1894.  Said  defendant  was 
probate  judge  and  ex  officio  superintendent 
of  schools  during  said  time,  and  acted  also  as 
ex  officio  clerk  of  probate  court.  During  1891 
said  defendant  received  from  fees  and  com- 
missions the  sum  of  $2,344.01,  all  of  which 
was  retained  by  defendant.  During  the  year 
1892,  defendant  received  as  fees  and  commis- 
sions by  virtue  of  his  said  office,  and  as  fees 
as  clerk  of  the  probate  court  the  sum  of  $2,- 
284.59,  all  of  which  was  retained  by  defend- 
ant. During  1893  the  defendant  received  by 
virtue  of  said  office,  and  as  clerk  of  probate 
court,  the  sum  of  $2,085.57,  all  of  which  was 
retained.  (1)  The  fees  charged  by  defendant, 
and  received  and  collected,  as  clerk  of  said 
probate  court  in  1891,  amounted  to  more 
than  the  sum  of  $344.01;  in  1892,  amounted 
to  more  than  $284.59;  and,  in  1893,  amounted 
to  more  than  the  sum  of  $85.51.  (2)  On  this 
state  of  facts,  the  questions  propounded  to 
the  court  are  as  follows:  Is  a  probate  judge 
entitled  to  act  as  ex  officio  clerk  of  the  pro- 
bate court,  or  may  he  appoint  a  clerk  of  said 
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court?  (3)  Is  the  probate  Judge,  or  the  clerk 
appointed  by  said  judge,  entitled  to  fees 
while  acting  as  clerk  of  the  probate  court; 
and,  If  so,  are  such  fees  to  be  accounted  for 
as  a  part  of  the  compensation  of  said  judge? 
Is  said  Judge  entitled  to.  receive  and  retain, 
while  acting  in  all  three  of  the  positions  nam- 
ed, more  than  $2,000  per  year.  The  cause  was 
heard  by  the  district  court.  The  district 
court  held  that  defendant  was  entitled  to  act 
as  such  clerk,  and  receiye  fees,  which  need 
not  be  accounted  for  as  part  of  salary  of  pro- 
bate judge,  and  gave  judgment  against  the 
county  for  one  dollar  and  costs.  Plaintiff  ap- 
peals to  this  court. 

Hawley  &  Puckett,  for  appellant.  W.  F. 
Ryals,  In  pro.  per. 

MORGAN,  C.  J.  (after  stating  the  facts). 
The  plaintiff  contends  that  section  2,  art. 
5,  of  the  constitution  of  the  state  of  Idaho 
prohibits  the  probate  judge  from  receiving 
and  retaining  more  than  $2,000  per  year  for 
all  services  rendered  by  him.  By  the  terms 
of  section  3844,  Rev.  St  Idaho,  it  is  provided 
that  there  shall  be  a  clerk  of  the  probate 
court,  to  be  appointed  by  the  judge  thereof,  or 
the  probate  judge  may  act  as  the  clerk  of  his 
own  court.  This  law  Is  still  in  full  force  and 
effect.  This  is  in  no  sense  a  county  office. 
The  probate  judge,  therefore,  may  appoint  a 
clerk,  or  he  may  act  as  the  clerk  of  his  own 
court.  In  either  case,  such  clerk  may  re- 
ceive the  fees  provided  by  law,  when  per- 
forming the  duties  of  such  position.  Section 

7  of  article  18  of  the  constitution  provides 
that  the  probate  judge,  who  is  ex  officio  coun- 
ty superintendent  of  public  instruction,  shall 
receive  for  his  services  not  more  than  $2,000, 
and  not  less  than  $500,  per  annum.  Section 

8  provides  that  such  compensation  shall  be 
paid  by  fees  or  commissions,  as  prescribed 
by  law,  and  all  fees  and  commissions  In  ex- 
cess of  the  maximum  must  be  accounted  for 
and  paid  to  the  county  treasurer.  If  the  pro- 
bate judge,  under  the  law,  acts  as  his  own 
clerk,  as  he  may  do,  all  three  positions  or  of- 
fices are  united  in  one  person.  The  language 
of  the  court  in  the  case  of  Hillard  v.  Sho- 
shone Co.,  2  Idaho,  846,  27  Pac.  678,  is  pe- 
culiarly applicable  to  this  case.  The  court  says 
of  the  clerk  of  the  district  court:  "Thus  far 
the  constitution  has  provided  for  a  clerk  of 
the  district  court  for  each  county,  and  has 
made  this  officer  ex  officio  auditor  and  re- 
corder. He  is  still  one  person  and  one  offi- 
cer, although  he  holds  two  or  three  distinct 
and  separate  offices,  if  we  please  to  call  them 
such,  and  performs  the  duties  of  all.  We 
must  not  confound  the  office  with  the  officer, 
or  person  who  holds  the  office."  So,  with  the 
probate  judge,  he  is  made  ex  officio  superin- 
tendent of  public  instruction,  and  the  statute 
provides  that  he  may  act  as  the  clerk  of  his 
own  court.  He  is  still  one  person,  although 
performing  the  duties  of  all  three  of  these  po- 
sitions; and  the  constitution  (section  18)  lim- 
its the  fees  and  commissions  he  may  retain 


for  performing  such  duties  to  the  sum  of  $2,- 
000  per  annum.  He  may  receive  fees  and 
commissions  in  excess  of  this  sum,  but  must 
account  for  and  pay  over  such  excess  to  the 
county  treasurer.  It  is  the  opinion  of  the 
court  that  It  was  the  intention  of  the  framers 
of  the  constitution  to  limit  the  compensation 
that  may  be  received  and  retained  for  the 
performance  of  all  the  duties  of  probate 
judge,  superintendent  of  public  instruction, 
and  clerk  of  the  probate  court,  to  the  sum  of 
$2,000  per  annum;  and  therefore  the  probate 
judge  may  unite  all  these  offices  or  functions 
In  himself,  and  receive  all  the  fees,  to  the 
limit  named,  or  he  may  appoint  another  per- 
son clerk,  and  permit  him  to  receive  such 
fees.  But  the  fees  and  commissions  received 
by  such  judge  and  such  clerk,  In  excess  of 
$2,000,  must  be  paid  to  the  county  treasurer. 
Any  other  construction  would  defeat  the 
plain  intent  of  the  constitution.  As  the  pro- 
bate judge  may,  and  usually  does,  unite  In 
himself  all  three  of  these  positions,  and  per- 
form the  duties  of  each,  when  doing  so, 
he  cannot  retain  fees  and  commissions  In  ex- 
cess of  $2,000  per  annum.  We  think  It  was 
the  Intent  of  the  constitution  that  this  office 
should  not  cost  the  people  of  the  county 
more  than  $2,000  per  annum,  under  any  cir- 
cumstances. The  judgment  of  the  lower 
court  is  reversed,  and  ,the  cause  remanded 
for  further  proceedings  in  accordance  with 
this  opinion.    Costs  awarded  to  appellant 

SULLIVAN  and  HUSTON,  JJ.f  concur. 


(4  Idaho,  32S.  388) 

YOUNG  v.  FIRST  NAT.  BANK  OF 
HAILEY  et  al. 
(Supreme  Court  of  Idaho.   Feb.  8,  1805.) 

Relief  against  Execution— Injunction  —  Vaca- 
tion or  Lkvt. 
Defendants  recovered  judgment  against 
certain  parties,  including  husband  of  plain- 
tiff. Execution  was  issued  upon  such  judg- 
ment and  levied  upon  certain  mining  property 
of  plaintiff,  "as  community  property'*  of  plain- 
tiff and  her  said  husband, — the  same  being 
claimed  as  separate  property  of  plaintiff,— and 
the  same  was  advertised  to'  be  sold  under  such 
execution.  Plaintiff  brought  her  action,  under 
section  4538  of  the  Revised  Statutes  of  Idaho, 
to  enjoin  the  sale,  and  for  the  vacation  of  the 
writ  of  execution,  as  to  such  property.  Held, 
that  such  action  was  properly  brought. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Shoshone  coun- 
ty; J.  Holleman,  Judge. 

Action  by  Helen  L.  Young  against  the 
First  National  Bank  of  Hailey  and  others. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Modified. 

R.  F.  Buller,  for  appellants.  W.  B.  Hey- 
burn,  for  respondent 

HUSTON,  J.  This  is  an  action  to  remove 
a  cloud  from  the  title  of  mining  property. 
The  facts,  concisely  stated,  are  as  follows: 
Appellants  brought  suit  in  the  district  court 
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of  the  Fourth  district  of  Idaho,  for  Alturas 
county,  against  certain  parties,  including  one 
O.  R.  Young,  the  husband  of  respondent,  up- 
on an  express  contract  for  the  payment  of 
money,  and,  at  the  time  of  commencing  said 
action,  caused  a  writ  of  attachment  to  be  is- 
sued. An  alias  writ  was  issued,  directed  to 
the  sheriff  of  Shoshone  county,  under  and  by 
virtue  of  which  said  sheriff  levied  upon  cer- 
tain mining  property  in  said  Shoshone  coun- 
ty, which  property  appears  upon  the  records 
of  said  county  In  the  name  of  respondent, 
the  wife  of  said  defendant  O.  R.  Young, 
and,  upon  the  record,  purports  to  have  been 
conveyed  to  said  respondent,  Helen  L. 
Young,  by  one  A.  P.  Horton,  "in  considera- 
tion of  friendship  and  esteem."  The  respond- 
ent, at  the  time  of  said  conveyance,  was  en- 
gaged as  a  teacher  in  the  public  schools  of 
Shoshone  county,  and  was  the  wife  of  the 
said  O.  R.  Young,  "earning  her  own  living 
and  support."  Said  alias  writ  of  attachment 
was,  by  the  sheriff  of  said  Shoshone  county, 
levied  upon  the  Interest  of  respondent  In  said 
mining  property,  as  appears  by  the  following 
return  of  the  said  sheriff,  indorsed  upon  said 
writ,  and  recorded  in  the  records  of  said 
Shoshone  county,  as  provided  by  statute: 
"To  the  Recorder  of  Shoshone  County,  State 
of  Idaho:  You  will  please  take  notice  that 
under  and  by  virtue  of  a  writ  of  attachment 
Issued  in  the  within-entitled  action,  out  of, 
and  under  the  seal  of,  the  district  court  of 
the  4th  judicial  district  of  the  state  of  Idaho, 
in  and  for  the  county  of  Alturas,  of  which 
writ  the  within  is  a  true  copy,  I  have  levied 
upon  all  the  right,  title,  and  interest  of  O.  R. 
Young  and  Nellie  Young,  his  wife,  as  com- 
munity property. of  said  husband  and  wife, 
and  all  right,  title,  and  Interest  of  O.  R. 
Young,  In  and  to  that  certain  lode  mining 
claim  situate  in  Evolution  mining  district, 
Shoshone  county,  state  of  Idaho,  known  as 
the  'Coeur  d'Alene  Nellie';  the  same  standing 
of  record,  in  Shoshone  county  aforesaid,  in 
the  name  of  Nellie  Young,  wife  of  said  O.  R. 
Young."  (Dated  and  signed  by.  sheriff  of 
Shoshone  county.)  Appellants  recovered 
judgment  in  said  action,  and  caused  execu- 
tion to  be  issued  thereon,  which  execution 
was  directed  to  the  sheriff  of  Shoshone  coun- 
ty, and  was  by  him  levied  upon  the  said  min- 
ing property  of  the  respondent,  as  appears 
by  the  following  indorsement  and  return  of 
said  sheriff,  filed  in  the  recorder's  office  of 
said  Shoshone  county:  "Sheriff's  Notice  of 
Levy  and  Sale.  Under  and  by  virtue  of  a 
writ  of  execution,  of  which  the  foregoing  Is 
substantially  a  true  copy,  I  have  this  day 
levied  on,  and  will  on  Monday,  the  19th  day 
of  December,  A.  D.  1892,  between  the  hours 
of  1  and  4  p.  m.  of  that  day,  in  front  of  the 
district  courthouse  in  the  town  of  Murray, 
Shoshone  county.  Idaho,  sell  at  public  auc- 
tion to  the  highest  and  best  bidder  for  cash, 
lawful  money  of  the  United  States,  all  the 
right,  title,  and  Interest  of  O.  R.  Young  and 
Nellie  Young,  his  wife,  as  community  prop- 


erty of  said  husband  and  wife,  and  all  the 
right,  title,  and  interest  of  O.  R.  Young,  the 
same  standing  of  record  In  Shoshone  county, 
aforesaid,  In  the  name  of  Nellie  Young,  wife 
of  said  O.  R.  Young,  of,  in,  and  to  those  two 
certain  lode  mining  claims  known,  located, 
and  recorded,  respectively,  as  the  'Coeur 
d'Alene  Nellie'  and  the  'Emma,'  situated  in 
Evolution  mining  district,  Shoshone  county, 
state  of  Idaho.  Dated  this  25th  day  of  No- 
vember, 1892."  (Signed  by  the  sheriff  of 
said  Shoshone  county.)  On  the  9th  day  of 
December,  1892,  the  respondent  filed  her  com- 
plaint in  the  district  court  for  Shoshone  coun- 
ty (First  district  of  Idaho),  wherein  she  sets 
forth  her  title  to  the  said  mining  property, 
the  manner  of  her  acquisition  thereof,  and 
that  the  same  is  her  separate  property,  and 
prays  that  the  said  writs  of  attachment  and 
execution  may  be  dissolved  and  vacated,  and 
that  the  said  sheriff  be  enjoined  from  pro- 
ceeding to  sell  said  property  under  said  writ 
of  execution,  and  for  further  relief,  etc  On 
the  19th  day  of  December,  1892,  the  judgment 
theretofore  recovered  by  appellants  against 
O.  R.  Young  et  al.  In  the  district  court  for 
the  Fourth  judicial  district,  for  Alturas  coun- 
ty, was  reversed  by  the  supreme  court  of 
Idaho,  and  the  cause  remanded  for  a  new 
trial.  On  February  4,  1893,  respondent  filed, 
by  leave  of  court,  a  supplemental  complaint, 
setting  up  the  fact  of  such  reversal  of  said 
judgment  No  further  proceedings  appear  to 
have  been  taken  in  said  original  suit.  On 
August  21,  1893,  appellants  filed  demurrer  to 
complaint  of  respondent  upon  the  following 
grounds:  "(1)  Because  the  said  complaint 
does  not  set  forth  facts  sufficient  to  consti- 
tute a  cause  of  action  against  this  defendant. 
(2)  Because  there  is  a  misjoinder  of  parties 
defendant  herein.  (3)  Because  there  is  no 
equity  in  the  said  complaint"  This  demur- 
rer of  appellants  was  overruled  by  the  dis- 
trict court,  and,  the  defendants  declining  to 
answer,  judgment  for  costs  was  rendered  In 
favor  of  plaintiff,  and  it  Is  from  such  judg- 
ment that  this  appeal  is  taken. 

It  Is  claimed  by  the  appellants  that  the 
levy  of  the  attachment  and  execution  created 
no  cloud  upon  the  title  of  respondent  for 
the  reason  that  It  Is  alleged  that  the  deed 
from  Horton  to  the  respondent  is  one  of  gift, 
and  not  of  purchase,  which,  under  the  stat- 
utes of  Idaho,  would  make  the  property  con- 
veyed thereby  the  separate  estate  of  the  re- 
spondent Concede  this,  and  yet  this  very 
fact  is  controverted  by  the  notice  of  levy 
of  the  attachment  and  the  notice  of  levy 
and  sale  under  the  execution,  both  of  which 
are  by  the  statute  of  Idaho  made  matters  of 
record  in  the  county  where  the  property  is 
situated.  The  interest  of  respondent  is  lev- 
ied upon  as  community  property.  It  is  ad- 
vertised to  be  sold  as  community  property. 
"Equity  interferes  to  remove  clouds  upon  the 
titles,  because  they  embarrass  the  owner  of 
the  property  clouded,  and  tend  to  impede 
his  free  sale  and  disposition  of  it"  2  Am. 
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&  Eng.  Enc.  Law,  p.  208,  note  1,  and  cages 
cited  therein.  This  rule  is  peculiarly  appli- 
cable to  the  kind  of  property  Involved  in  this 
action,  to  wit,  mining  property.  All  dealings 
in  this  kind  of  property  must,  of  necessity, 
be,  to  a  great  extent,  speculative,  so  far  as 
permanency,  character,  and  value  are  con- 
cerned. Science  has  not  yet  developed  any 
sure  rule  or  criterion  by  which  the  extent, 
character,  and  value  of  a  mine  can  be  ac- 
curately determined  in  advance.  Upon  all 
these  matters  the  purchaser  or  dealer  must 
take  his  chances,  aided  by  all  the  means 
afforded  by  science  and  experience;  but  upon 
the  question  of  title  he  may,  and  therefore 
Invariably  insists  upon  "making  assurance 
doubly  sure."  And  it  is  a  matter  of  such  uni- 
form experience  as  to  be  almost  the  history 
of  mining  transactions  that  a  clear  abstract 
of  title  is  considered  a  sine  qua  non  in  all 
sales  and  purchases  of  mining  property.  The 
record  created  by  the  appellants  through  the 
levy  of  the  attachment  and  execution  would 
Inevitably  create  such  a  cloud  upon  the  title 
of  respondent's  property  as  would  greatly 
Impede  and  embarrass,  if  not  defeat,  the  dis- 
position thereof  by  the  owner. 

It  is  claimed  by  appellants  that  respondent 
has  a  clear  and  adequate  remedy  under  the 
provisions  of  section  4538,  Rev.  St  Idaho, 
providing  for  an  action  to  quiet  title.  In  an- 
swer to  this  contention,  counsel  for  the  re- 
spondent insists  that  such  an  action  would 
be  upon  the  equity  side  of  the  court,  and  that 
the  proceedings  in  this  case  are  virtually 
brought  under  said  section,  and  that  the  re- 
lief prayed  for  by  injunction  is  only  an  in- 
cident. We  are  inclined  to  accept  this  theory 
of  counsel  for  the  respondent 

Section  4539,  Rev.  St,  is  as  follows:  "If  the 
defendant  in  such  action  disclaim  in  his  an- 
swer any  interest  or  estate  in  the  property, 
or  suffer  Judgment  to  be  taken  against  him 
without  answer,  the  plaintiff  cannot  recover 
costs."  No  answer  was  filed  in  this  case. 
The  argument  of  the  demurrer  was  heard  on 
February  14,  1894,  on  the  part  of  plaintiff, 
and  submitted,  there  being  no  appearance  on 
the  part,  of  defendants.  On  June  13, 1894,  de- 
murrer was  overruled,  and  default  and  de- 
cree ordered  entered.  Assuming  this  to  have 
been,  as  is  claimed  by  respondent  an  action 
based  upon  section  4538,  Rev.  St.,  no  costs 
should  have  been  adjudged  against  the  de- 
fendants. 

There  is  evidently  a  mistake  in  the  decree 
in  this  case.  By  the  terms  of  the  decree,  the 
defendants  are  enjoined  from  executing  their 
judgments.  The  respondent  was  not  a  party 
to  the  suits  in  which  the  judgments  were 
rendered,  and  the  decree  should  be  limited  to 
enjoining  the  defendants  against  enforcing 
their  judgments  against  tne  respondent  or 
her  property  described  in  the  complaint.  To 
this  extent  the  decree  of  the  district  court  is 
modified;  and.  further,  that  no  costs  should 
be  taxed  against  the  defendants  in  the  dis- 
trict court 


We  have  not  discussed  the  questions  raised 
by  the  appellants  as  to  misjoinder  of  par- 
ties, and  the  question  of  the  jurisdiction  of 
the  district  court  for  Shoshone  county,  as 
we  do  not  see  any  merit  in  the  points  raised. 
Even  the  authorities  cited  by  appellants  seem 
to  be  conclusive  against  their  position.  The 
order  of  the  district  court  overruling  the  de- 
murrer is  sustained,  and  the  decree  of  the 
district  court  is  directed  to  be  amended  in 
accordance  with  this  opinion.  Costs  to  ap- 
pellants. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

On  Rehearing. 

(March  5,  1895.) 

HUSTON,  J.  We  have  given  the  petition 
for  a  rehearing, .  and  the  authorities  cited 
therein,  a  careful  examination.  There  Is 
nothing  new  presented,  nor,  in  our  view, 
aught  that  should  prompt  us  to  change  the 
decision  already  rendered. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(4  Idaho.  369) 

C.  R.  SHAW  LUMBER  CO.  v.  MANVILLE. 

(Supreme  Court  of  Idaho.   Feb.  27,  1895.) 
Balk— Statdtb  of  Frauds— General  or  Special 
Verdict. 

1.  S.  was  a  dealer  in  lumber,  etc.  M.,  de- 
siring to  purchase  certain  tanks,  to  be  used  In 
mining  operations,  applied  to  S.  therefor,  and, 
on  being  informed  that  said  articles  were  not 
kept  by  S.,  requested  him  to  procure  them  for 
him  from  some  house  in  Oregon  or  California; 
giving  S.  a  description  and  specifications  of  the 
articles  required,  to  be  delivered  free  on  board 
cars  at  Boise  City,  Idaho.  S.  ordered  the  arti- 
cles from  a  house  in  Portland,  Or.;  and,  M.  not 
being  at  home  on  their  arrival,  S.  stored  them 
in  the  warehouse  of  N.  On  M.'s  return,  S.  no- 
tified him  of  the  arrival  of  the  goods,  at  the  Fame 
time  exhibiting  to  him  the  bill  of  lading  there- 
of, and  informing  him  where  he  had  stored 
them.  M.  said  "he  guessed  it  was  all  right" 
and,  declining  to  examine  the  goods,  told  S.  he 
would  remove  them  in  a  few  days,  and  pay  the 
balance  due  on  them,  and  paid  S.  $100  on  the 
purchase  price.  Held  not  to  be  a  sale,  within 
section  6009,  Rev.  St.  Idaho. 

2.  In  an  action  for  the  recovery  of  .money 
only,  it  is  within  the  discretion  of  the  jury,  to 
find  a  general  or  a  special  verdict  Rev.  St 
Idaho,  §  4397. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ada  county; 
Edward  Nugent  Judge. 

Action  by  the  C.  R.  Shaw  Lumber  Compa- 
ny against  J.  S.  D.  ManviUe.  Judgment  for 
plaintiff,  and  defendant  appeals.  Modified. 

Samuel  H.  Hays  and  Henry  Z.  Johnson,  for 
appellant  J.  R  Wester,  for  respondent 

HUSTON,  J.  Shaw,  a  lumber  dealer  at 
Boise  City,  was  applied  to  by  Manville,  de- 
fendant for  certain  tanks,  to  be  used  in 
mining  operations.  Shaw,  not  being  able  to 
furnish  either  the  tanks,  or  the  materials  for 
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making  the  same,  suggested  to  Manville  that 
he  (Shaw)  could  procure  the  same  for  him 
(the  defendant)  from  Oregon  or  California, 
and  thereupon  received  a  statement  from 
Manville  giving  a  description  of  the  charac- 
ter and  dimensions  of  the  required  tanks. 
Shaw  sent  the  memorandum  to  a  house  In 
Portland,  and  received  in  reply  a  statement 
fixing  the  prices  at  which  the  tanks  would 
be  furnished  to  him.  Shaw  submitted  this 
statement  to  Manville,  and  Manville  request- 
ed him.  to  telegraph  for  the  tanks,  which  he 
did.  Upon  the  arrival  of  the  tanks,  Shaw 
went  to  the  house  of  Manville,  and,  not  find- 
ing him  at  home,  Informed  his  (Manville's) 
wife  that  the  tanks  had  arrived,  and  was  in- 
formed by  said  wife  that  her  husband  wished 
to  have  the  tanks  stored  until  his  return. 
Thereupon  Shaw  had  the  "tanks  stored  In  the 
warehouse  of  one  Nourse.  A  few  days  after, 
Manville  called  upon  Shaw,  who  Informed 
him  that  the  tanks  had  arrived,  and  that  he 
could  look  at  them.  Manville  replied  that 
he  "guessed  they  were  all  right,"  and  there- 
upon stated  that  he  was  not  quite  prepared  to 
remove  them,  and  gave  Shaw  his  Individual 
check  for  $100  in  part  payment  of  the  price 
of  the  tanks.  The  plaintiff  brought  an  action 
for  the  value  of  said  tanks,  less  the  $100 
paid.  The  complaint  is  for  goods,  wares, 
and  merchandise  sold  and  delivered,  or  rather 
for  the  balance  due  therefor.  The  answer 
Is  a  general  denial.  The  complaint  is  lati- 
tudiuous,  and  the  answer  technical.  The  Is- 
sues would  have  been  more  satisfactorily 
presented  had  the  pleaders  given  more  rec- 
ognition to  the  statutes,  in  framing  and  pre- 
senting them.  Subdivision  2,  §  4168,  Rev.  St 
Idaho,  provides  that  the  complaint  shall  con- 
tain "a  statement  of  the  facts  constituting 
the  cause  of  action  in  ordinary  and  concise 
language."  The  complaint  In  this  case  does 
not  comply  with  either  the  letter  or  spirit 
of  this  statute.  It  is  a  general  allegation  of 
Indebtedness  for  a  balance  due  the  plaintiff 
from  the  defendant  for  goods,  wares,  and 
merchandise  sold  and  delivered.  This  Is  sim- 
plifying pleadings,  no  doubt,  but  not  upon 
the  lines  contemplated  by  the  Code.  Instead 
of  narrowing  the  Issues  to  be  tried,  It  am- 
plifies them,  and  extends  opportunity  for  end- 
less technical  objections;  all  of  which  are 
taken  advantage  of  by  the  defendant.  We 
might  feel  constrained  to  enter  upon  a  con- 
sideration of  the  various  questions  raised  and 
discussed  upon  the  pleadings  in  this  case, 
were  we  not  admonished  by  the  provisions 
of  our  statutes.  See  sections  4,  4207.  The 
cause  was  tried  by  the  court  with  a  jury, 
and  resulted  in  a  verdict  for  plaintiff.  Mo- 
tion for  a  new  trial  was  made  and  overruled, 
and  from  the  jndgment  upon  the  verdict,  and 
the  order  overruling  the  motion  for  a  new 
trial,  this  appeal  is  taken. 

The  record  contains  a  statement  settled 
and  allowed  by  the  district  judge.  The  ex- 
ceptions which  appear  in  the  record  are  mul- 
titudinous, to  a  degree  of  exhaustion.  We 


shall  consider  those  only  .which  were  urged 
upon  the  hearing,  and  which  seem  to  ub  Im- 
portant In  the  decision  of  the  case.  As  stat- 
ed by  the  appellant  in  his  brief:  "The  main 
questions  involved,  which  go  to  the  merits 
of  the  case,  are:  (1)  This  being  an  action 
for  goods  sold  and  delivered,  has  a  sufficient 
delivery  been  shown,  to  maintain  the  action? 
(2)  Was  there  a  valid  sale,  under  the  statute 
of  frauds  (Rev.  St.  $  6000,  subd.  4)?  (3) 
Was  there  a  sale  to  appellant,  or  to  the 
Idaho  Oold-Extraction  Company?" 

As  to  the  first  question,  as  we  have  al- 
ready Intimated,  if  we  were  to  be  governed 
by  the  strict  rules  applicable  to  common-law 
pleadings  we  might  be  constrained  to  hold 
otherwise,  but,  under  the  liberal  provisions 
of  our  Code,  while  the  complaint  is  almost 
inexcusably  faulty,  we  think  It  Is  sufficient, 
in  that  it  states  the  general  fact  of  indebted- 
ness, and  for  what  such  indebtedness  was  in- 
curred, to  wit,  "For  goods,  wares,  and  mer- 
chandise sold  and  delivered." 

Was  there  a  valid  sale,  under  the  pro- 
visions of  subdivision  4,  §  6009.  Rev.  St.? 
This  contention  calls  for  the  consideration  of 
questions  as  multitudinous  as  they  are  vari- 
ous. In  the  intricacies  of  Commercial  trans- 
actions, it  is  inevitable  that  circumstances 
will  arise  which  require  careful  analysis  be- 
fore any  such  rule  of  law  can  be  said  to  be 
applicable.  Almost  every  phase  of  contract 
has  been  subjected  to  the  crucial  test  In- 
volved in  the  exception  above  stated.  It  is 
unnecessary  for  us  to  consider,  even  were  It 
practicable,  all  of  the  cases  cited  for  and 
against  the  contention  of  the  defendant  The 
rule  enunciated  in  Wood  on  Statute  of 
Frauds  (page  578)  hi  relation  to  this  class  of 
sales  Is  as  follows:  "It  must  be  shown  that 
the  acts  of  the  vendor  and  vendee  have  con- 
curred; that  is,  that  the  vendor  has  deliver- 
ed the  property,  and  that  the  vendee,  by 
some  decisive  act  has  accepted  it  and  waiv- 
ed all  right  of  objection  thereto."  The  con- 
tract in  this  case  was  one  of  daily  occurrence 
In  this  country.  The  plaintiff  was  a  dealer 
in  lumber,  and,  incident  thereto,  in  the  man- 
ufacture and  sale  of  doors,  sash,  and  blinds. 
The  defendant  was  engaged  In  mining, 
wherein  he  was  introducing  some  new  pro- 
cess or  processes  for  the  reduction  of  ores, 
etc.  The  defendant  required,  in  the  carry- 
ing on  of  his  business,  a  certain  quantity  or 
number  of  wooden  tanks,  of  certain  dimen- 
sions, and  required  to  be  made  of  a  certain 
kind  of  lumber.  He  applies  to  the  plaintiff, 
who  Informs  him  that  he  does  not  deal  In  the 
article,  nor  in  the  kind  of  lumber  required 
therefor,  but  at  the  same  time  Informs  de- 
fendant that  he  can  procure  them  for  him 
from  a  firm  in  California  or  Oregon  who 
manufacture  and  deal  in  that  class  of  goods, 
and  therefore  shows  to  defendant  a  descrip- 
tive catalogue  of  the  kind  of  goods  required, 
and  defendant  selects  from  such  catalogue  a 
certain  number  of  tanks,  therein  described, 
and  also  others  of  different  dimensions  from 
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any  described  In  the  catalogue,  and  requests 
plaintiff  to  ascertain  by  correspondence  for 
what  price  the  same  can  .be  procured.  In 
compliance  with  this  request  of  defendant, 
plaintiff  sent  to  a  house  in  Portland,  Or., 
engaged  in  the  manufacture  and  sale  of  said 
articles,  and  procured  from  said  firm  a  state- 
ment, in  detail,  of  the  prices  for  which  they 
would  furnish  the  various  tanks  required  by 
defendant  "free  on  board  cars  at  Boise  City." 
This  letter  containing  said  statement  was  by 
the  plaintiff  exhibited  to  defendant,  and,  be- 
ing satisfactory  to  him,  the  plaintiff,  by  his 
direction  and  at  his  request,  ordered  said  ar- 
ticles from  the  Portland  house,  in  accordance 
with  the  terms  and  conditions  contained  In 
the  letter  of  said  house  to  plaintiff.  On  the 
arrival  of  the  goods,  plaintiff  went  to  the 
house  of  defendant,  and  informed  his  wife 
(defendant  being  absent  from  home)  that  said 
tanks  had  arrived,  and  was  informed  by  de- 
fendant's wife  that  he  (defendant)  was  not 
ready  to  receive  the  tanks,  but  would  like  to 
have  the  plaintiff  "store  them  away  for  a 
week  or  two,  until  he  could  take  them";  and 
thereupon  plaintiff  stored  the  tanks  in  the 
warehouse  of  one  Nourse,  as  he  (plaintiff) 
alleges,  for  the  defendant.  A  short  time 
thereafter,  defendant  called  upon  plaintiff, 
and  plaintiff  informed  him  what  disposition 
he  had  made  of  the  goods,  and  defendant  ex- 
pressed himself  entirely  satisfied  therewith. 
Plaintiff  at  the  same  time  exhibited  to  de- 
fendant the  bill  or  shipping  memorandum  of 
the  goods,  and  an  opportunity  was  given  de- 
fendant to  examine  them;  but  he  declined 
to  do  so,  saying  "he  guessed  they  were  all 
right,"  and  that  he  would  remove  them  in  a 
short  time,  at  the  same  time  paying  to  plain- 
tiff $100  on  the  purchase  price  of  the  tanks. 
The  plaintiff,  in  this  whole  transaction,  seems 
to  have  been,  to  some  extent,  the  mere  agent 
of  the  defendant.  It  is  true,  plaintiff  be- 
came liable  to  the  manufacturer  for  the 
goods,  but  they  were  ordered  by  the  defend- 
ant, upon  his  specifications  and  directions, 
and  for  prices  and  upon  terms  submitted  to 
him  and  assented  to  by  him;  and  when  they 
arrived  at  Boise  City,  on  board  cars,  they 
became  and  were  the  property  of  the  de- 
fendant, and  from  that  time  he  was  responsi- 
ble for  them,  at  their  agreed  price,  to  plain- 
tiff. The  plaintiff  had  done  everything  he 
was  to  do  under  the  agreement  between  him- 
self and  defendant,  and  had  given  notice  to 
defendant  thereof.  The  defendant  had  ac- 
cepted the  goods,  and  made  a  part  payment 
therefor.  Goddard  v.  Binney,  115  Mass.  450, 
and  cases  there  cited;  Wood,  St.  Frauds,  p. 
553.  |  304,  and  cases  cited.  To  undertake  to 
reconcile  the  innumerable  decisions  upon  this 
statute  **were  a  task  as  rash  as  ridiculous." 
We  shall  have  done  all  that  is  required  of  us 
when  we  have  made  such  an  application  of 
the  rule  prescribed  by  our  statute,  to  the 
facts  presented  by  the  record,  as  is  required, 
v.89r.no.6— Sti 


"with  a  view  to  effect  its  object,  and  to  pro- 
mote justice." 

The  third  proposition  presented  by  appel- 
lant is:  "(3)  Was  there  a  sale  to  appellant, 
or  to  the  Idaho  Gold-Extraction  Company?" 
It  is  contended  by  the  appellant  that  he  made 
the  contract  for  the  purchase  of  the  tanks  In 
question,  with  defendant,  for  and  as  the  rep- 
resentative of  the  Idaho  Gold-Extraction 
Company.  The  evidence  upon  this  question 
is  somewhat  conflicting,  though  we  think  the 
preponderance  is  greatly  In  favor  of  the  con- 
tention of  the  plaintiff  that  the  contract  and 
sale  were  made  by  the  defendant  wholly  up- 
on his  own  behalf,  and  not  as  the  agent, 
manager,  or  other  representative  of  the  Ida- 
ho Gold-Extraction  Company,  or  any  one  else. 
We  are  not  convinced,  from  the  record,  of 
the  correctness  of  the  finding  of  the  jury  up- 
on this  question.  We  should  feel  compelled, 
under  the  evidence  as  shown  by  the  record, 
to  recognize  the  verdict,  under  the  well-es- 
tablished rule  that  when  the  evidence  is  con- 
flicting the  appellate  court  will  not  disturb 
the  verdict. 

The  objection  of  appellant  that  the  verdict 
of  the  Jury  was  general,  and  not  special,  as 
stipulated  by  the  parties,  is  not  tenable.  The 
Statute  (Rev.  St  8  4397)  provides:  "In  an 
action  for  the  recovery  of  money  only  or  spe- 
cific real  property,  the  Jury  In  their  discre- 
tion may  render  a  general  or  a  special  ver- 
dict. In  all  other  cases  the  court  may  direct 
a  jury  to  find  a  special  verdict,''  etc.  This 
was  an  action  for  the  recovery  of  money 
only.  Neither  the  court,  by  instructions,  nor 
counsel,  by  stipulation,  could  enforce  the 
finding  of  a  special  verdict  by  the  jury. 

Appellant  objects  that  the  verdict  is  ex- 
cessive. We  are  not  aided  much,  either  by 
the  briefs  or  oral  argument  of  counsel,  on 
this  proposition,  and  we  have  been  compelled 
to  go  to  the  record  for  information  upon  this 
question.  From  a  careful  examination  of 
the  evidence,  we  are  constrained  to  hold  that 
the  verdict  is  excessive,  to  the  amount  of 
$47.  The  plaintiff  testifies  that  the  value  of 
the  four  larger  tanks  was  $140  each,  but  the 
memorandum  from  which  and  upou  which 
the  order  was  based  puts  the  price  at  $130 
each.  We  think  the  latter  should  control, 
and  the  judgment  will  therefore  be  modified 
to  the  extent  of  $47,  being  the  difference  be- 
tween the  sum  stated  by  the  plaintiff  and 
thatstated  in  the  memorandum  from  which 
the  order  was  made,  and  the  interest  on  such 
sum.  The  judgment  of  the  district  court 
is  modified  by  the  deduction  of  $47,  and  the 
cause  is  remanded  to  the  district  court,  with 
directions  to  enter  judgment  In  accordance 
with  this  opinion;  costs  of  this  appeal  to  be 
taxed  equally  against  respondent  and  appel- 
lant. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 
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CITY  OP  BOISE  CITY  t.  ARTESIAN  HOT 
&  COLD  WATER  CO.1 

(Supreme  Court  of  Idaho.    Feb.  23,  1895.) 

Water  Companies — Specific  Pekfohmancb— 

Constitutional  Law. 

L  A  complaint  alleging  the  organisation 
and  operation  of  a  water  company  under  sec- 
tions 2711,  2712,  Rev.  St.,  and  praying  for  de- 
cree of  court  compelling  said  company  to  fur- 
nish water  for  fire  purposes  free  to  the  city  of 
its  location,  must  set  forth  substantially  the  or- 
dinance or  contract  with  such  city  permitting 
such  company  to  furnish  water,  and  regulating 
the  manner  thereof,  if  any  such  ordinance  or 
contract  is  in  existence. 

2.  The  clause  of  section  2711  requiring  a 
water  company,  receiving  and  accepting  the 
privileges  conferred  by  the  statute,  to  furnish 
the  city  or  town  *ater  for  fire  purposes  and  oth- 
er great  necessities  free,  held  to  be  constitution- 
al. 

Sullivan,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ada  county; 
Edward  Nugent,  Judge. 

Action  by  Boise  City  against  the  Artesian 
Hot  &  Cold  Water  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Plaintiff  alleges:  Corporate  existence  of 
both  plaintiff  and  defendant  That  defend- 
ant became  incorporated  on  or  about  March 
27,  1891,  and  a  short  time  thereafter  com- 
menced doing  business.  That  the  purpose 
for  which  said  corporation  was  formed  was 
to  furnish  water  to  the  inhabitants  of  Boise 
City  for  domestic  and  family  use,  and  to  sup- 
ply plaintiff  with  water  for  municipal  pur- 
poses, as  for  fire  and  sanitary  uses.  That 
the  defendant  has  laid  its  water  mains  and 
pipes  through  the  streets  of  Boise  City,  and 
is  now  using  and  operating  said  mains  and 
pipes  for  conducting  and  furnishing  water  for- 
pay  to  the  inhabitants  of  Boise  City  for  do- 
mestic and  family  uses.  That  plaintiff,  for 
protection  against  fire,  has  placed  pipes  and 
fire  hydrants,  to  the  number  of  55,  in  conven- 
ient places  throughout  the  city,  and  connect- 
ed the  same  to  the  water  mains  by  means  of 
pipes,  so  that  water  may  be  secured  through 
the  same  for  the  use  of  the  city  in  case  of 
fire  and  other  great  necessities.  That  de- 
fendant has,  by  means  of  its  connection  with 
the  pipes,  supplied  and  is  supplying,  through 
its  water  mains  and  pipes,  water  to  said  hy- 
drants for  fire  purposes  and  other  great  ne- 
cessities, and  that  the  plaintiff  has  paid  the 
defendant  for  said  water  the  sum  of  $1,375 
per  annum.  Plaintiff  now  refuses  to  pay  the 
defendant  any  further  sum  for  water  for  fire 
purposes  and  other  great  necessities,  and  al- 
leges that  plaintiff  is  entitled  to  said  water 
free  of  charge.  That,  by  reason  of  the  re- 
fusal on  the  part  of  the  plaintiff  to  pay  said 
defendant  for  said  water  furnished  for  fire 
purposes,  the  defendant  has  threatened  and 
is  threatening  to  Immediately  shut  off  said 
supply,  and  threatens,  If  not  paid,  to  discon- 
nect the  pipes  hi  the  fire  hydrants  of  the 

*  For  opinion  on  rehearing,  see  39  Pac  560. 


plaintiff;  and.  If  permitted  so  to  do,  the  de- 
fendant will  leave  the  plaintiff  without  ade- 
quate means  to  protect  the  said  city  In  case 
of  fire;  and  if  said  threats  be  carried  Into  ex- 
ecution it  will  cause  Irreparable  Injury  and 
damage  to  plaintiff.  That  plaintiff  Is  with- 
out remedy  at  law,  and  prays  that  the  de- 
fendant and  its  agents  be  restrained  from  In- 
terfering In  any  way  with  the  pipes  and  con- 
nections of  said  hydrants  with  the  water 
mains  and  pipes  of  the  defendant,  and  that 
the  defendant  be  restrained  from  cutting  off 
or  in  any  way  Interfering  with  the  water 
supply  furnished  by  defendant  to  the  plain- 
tiff for  said  fire  purposes;  and  that,  pen  din? 
this  action,  the  said  defendant  be  so  restrain- 
ed; and  for  other  and  further  relief,  etc 
Defendant  demurred  to  the  complaint,  stat- 
ing, as  cause,  that  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Demurrer  was  sustained  by  the  dis- 
trict court,  plaintiff  given  leave  to  amend, 
but  declined  to  do  so,  and  from  the  order 
sustaining  demurrer  and  entering  default  ap- 
peals to  this  court 

S.  L.  Tipton  and  W.  E.  Borah,  for  appel- 
lant Johnson  &  Johnson  and  George  Ains- 
lle,  for  respondent 

MORGAN,  C.  J.  (after  stating  the  facts). 
The  date  given  as  the  time  when  this  cor- 
poration was  organized  and  commenced  busi- 
ness was  at  a  time  when  the  statute  (sections 
2710-2712,  Rev.  St  Idaho)  was  in  force,  and 
therefore  the  said  corporation  is  subject  to 
the  provisions  thereof.  Section  2712  pro- 
'  vldes  that  any  corporation  created  under  the 
provisions  of  that  title,  for  the  purposes 
named,  subject  to  the  reasonable  direction  of 
the  city  or  town  authorities  as  to  the  mode 
and  manner  of  using  such  right  of  way,  may 
use  so  much  of  the  streets,  ways,  and  alleys 
In  any  town  or  city  as  may  be  necessary  for 
laying  pipes  for  conducting  water  Into  such 
town  or  city,  or  through  or  Into  any  part 
thereof.  Section  2711  provides  that  all  cor- 
porations formed  to  supply  water  to  cities 
or  towns  must  furnish  pure,  fresh  water  to 
the  inhabitants  thereof  for  family  use,  so 
long  as  the  supply  permits,  at  reasonable 
rates,  and  without  distinction  of  persons,  up- 
on proper  demand  therefor,  and  must  fur- 
nish water  to  the  extent  of  their  means,  in 
case  of  fire  or  other  great  necessity,  free  of 
charge.  This  section  also  provides  a  means 
of  fixing  the  rates  to  be  charged  by  the"  cor- 
poration for  water  furnished  the  inhabitants, 
which  is  that  the  city  shall  appoint  two  com- 
missioners, two  be  selected  by  the  water  com- 
pany, and,  in  case  the  four  cannot  agree,  a 
fifth  shall  be  selected  by  these  four,  or  in 
case  of  dlsnjrreement  the  probate  Judge  shall 
appoint  a  fifth.  With  these  provisions  in 
view,  and  with  the  facts  as  above  alleged, 
which  by  the  demurrer  are  admitted  to  be 
true,  this  court  is  asked  to  compel  said  water 
company  to  furnish  water  to  said  city  for 
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fre  purposes  and  other  great  necessities  free 
of  charge.  But  section  2710  states  that  "no 
corporation  formed  to  supply  any  city  or 
town  with  water  must  do  so  unless  previous- 
ly authorized  by  an  ordinance  of  the  au- 
thorities thereof  or  unless  it  is  done  in  con- 
formity with  a  contract  entered  into  between 
the  city  or  town  and  the  corporation,"  and 
states,  further,  that  contracts  so  made  are 
valid  and  binding  in  law,  etc.  In  the  face 
of  this  statute,  the  court  is  asked,  in  effect, 
to  enter  up  a  decree  directing  and  requiring 
said  water  company  to  furnish  the  city  wa- 
ter for  fire  purposes  free  of  charge,  with 
this  statute  (section  2710)  standing  at  the 
head  of  the  chapter  which  absolutely  for- 
bids this  corporation  or  any  corporation  to 
furnish  any  water  to  the  city,  either  free  or 
for  a  compensation,  unless  said  corporation 
Is  previously  authorized  to  do  so  by  ordi- 
nance or  by  contract  entered  into  between 
the  corporation  and  the  city.  In  order  to 
illustrate  the  position  the  court  would  be  In, 
let  us  suppose  this  court  should  reverse  the 
decision  of  the  court  below,  and  direct  the 
district  court  to  enter  up  a  decree  in  compli- 
ance with  the  prayer  of  the  complaint,  in 
case  the  defendant  should  decline  to  answer. 
The  district  court  would,  in  effect,  be  re- 
quired to  adjudge  and  decree  that  the  de- 
fendant should  furnish  the  city  water  for 
fire  purposes  and  other  great  necessities  free 
of  charge,  In  the  face  of  section  2710,  which 
says  it  shall  not  furnish  water  for  any  pur- 
pose, either  free  or  for  compensation,  unless 
previously  authorized  by  ordinance  or  con- 
tract so  to  do.  The  complaint  must  state  ev- 
erything necessary  to  enable  the  court  to  en- 
ter up  the  judgment  prayed  for  if  the  defend- 
ant does  not  answer,  but  this  the  court  can- 
not do  in  this  case,  because  the  plaintiff  has 
not  alleged  that  said  company  is  authorized 
to  furnish  water  at  all,  either  by  ordinance 
or  contract.  While  we  think  the  city  could 
enter  into  no  contract  which  could  nullify 
the  provision  of  the  statute  which  requires 
said  company  to  furnish  water  free  for  fire 
purposes  to  the  extent  of  its  means,  still 
we  think  the  court  should  know  the  exact 
condition  of  things  between  the  city  and 
water  company,  as  there  may  be  a  contract 
or  ordinance  which  would  affect  the  char- 
acter of  the  decree  the  court  would  be  au- 
thorized to  render. 

Respondent  contends,  also,  that  the  portion 
of  section  2711  which  requires  the  water 
company  accepting  the  privileges  granted  by 
the  statute  to  furnish  any  city  so  occupied 
water  for  fire  purposes  free  is  unconstitu- 
tional, as  repugnant  to  section  2,  art.  15, 
Const.  This  section  simply  announces  a 
general  principle,  and  the  first  clause 
amounts  only  to  a  definition;  that  is,  that 
the  right  to  collect  rates,  etc.,  for  water  sup- 
piled  to  any  county,  city,  or  town,  or  the  In- 
habitants thereof,  is  a  franchise,  and  cannot 
be  exercised  except  in  the  manner  prescribed 
by  law.    This  section  does  not  amend  sec- 


tions 2710,  2711,  or  2712  of  the  statute,  but 
would  authorize  the  enactment  of  just  such 
a  statute,  unless  It  interferes  with  the  right 
of  the  legislature  to  say  that  a  corporation 
so  formed  shall  furnish  water  for  fire  pur- 
poses free.  In  our  view  of  it,  this  section 
Is  not  prohibitory  at  all.  It  is,  as  skid  above, 
simply  a  definition.  It  does  not  say  the  leg- 
islature shall  not  pass  a  law  compelling  a 
water  company,  in  consideration  of  the  ac- 
ceptance of  certain  privileges  and  rights,  or 
in  consideration  of  any  privileges  or  rights, 
to  furnish  a  city  or  town  water  for  fire  pur- 
poses free.  Neither  is  this  law  repugnant 
to  the  provisions  of  section  6,  art  15,  of  the 
constitution,  which  says:  "The  legislature 
shall  provide  by  law  the  manner  In  which 
reasonable  maximum  rates  may  be  estab- 
lished to  be  charged  for  the  use  of  water 
sold,  rented  or  distributed  for  any  useful  or 
beneficial  purpose."  That  Is,  the  legislature 
shall  provide  by  law  the  manner  in  which 
reasonable  maximum  rates  may  be  fixed  for 
the  use  of  water  furnished  for  which  the  cor- 
poration is  authorized  to  charge  anything, 
and  does  not  prevent  the  legislature  from 
granting  certain  privileges,  in  consideration 
of  the  acceptance  of  which  the  corporation 
shall  furnish  water  for  fire  purposes  free,  as 
above  stated.  As  at  present  advised,  we  see 
no  reason  for  declaring  this  portion  of  sec- 
tion 2711  to  be  unconstitutional.  There 
seems  to  be  really  but  little  reason,  In  the 
view  we  take  of  this  cause,  for  touching  up- 
on the  question  of  the  constitutionality  of 
this  provision  of  the  law;,  but  counsel  seem- 
ed to  make  It  one  of  the  issues  to  be  deter- 
mined, and  therefore  we  have  said  the  judg- 
ment of  the  court  below  is  affirmed,  with 
costs  to  respondent,  but  the  district  court  is 
directed  to  set  aside  the  judgment  of  dis- 
missal, allow  plaintiff  to  amend  the  com- 
plaint, and  issue  a  restraining  order  restrain- 
ing the  defendant  from  cutting  off  or  inter- 
fering In  any  way  or  manner  with  the  water 
supply  furnished  by  defendant  to  plaintiff  for 
fire  purposes  and  other  great  necessities  un- 
til the  rights  of  the  parties  can  be  finally  de- 
termined. 

HUSTON,  J.,  concurs. 

SULLIVAN,  J.  I  dissent  from  the  conclu- 
sion reached  by  the  majority  of  the  court 
This  suit  was  brought  to  restrain  the  re- 
spondent corporation  from  disconnecting  its 
water  pipes  from  the  pipes  and  fire  hydrants 
of  the  city  used  to  supply  water  for  fire  pur- 
poses and  other  great  necessities,  and  from 
cutting  off  and  interfering  in  any  way  or 
manner  with  the  water  supply  furnished  by 
the  defendant  to  the  city  for  those  purposes. 
The  complaint  Is  as  follows:  "The  plaintiff 
complains  and  alleges:  (1)  That  It  is  a  munici- 
pal corporation  of  Ada  county,  Idaho,  duly 
organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Idaho.  (2)  That 
the  defendant  Is  now,  and  was  at  all  times 
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hereinafter  mentioned,  a  private  corporation, 
doing  business  at  Boise  City,  Ada  county,  Ida- 
ho, organized  and  existing  under  the  laws  of 
the  state  of  Idaho.  (3)  That  the  defendant,  on 
or  about  the  27th  day  of  March,  1891,  be- 
came Incorporated,  and  a  short  time  there- 
after began  doing  business  at  Boise  City, 
Ada  county,  Tdaho,  under  the  corporate  name 
of  the  Artesian  Hot  and  Cold  Water  Co., 
Limited.  (4)  That  the  purpose  for  which  the 
defendant  was  Incorporated  was  to  conduct, 
furnish,  and  supply  pure,  fresh  water  to  the 
Inhabitants  of  Boise  City  for  domestic  and 
family  uses,' and  to  furnish  and  supply  this 
plaintiff  with  such  water  for  municipal  pur- 
poses, such  as  for  fire  and  sanitary  uses,  and 
for  other  great  necessities.  (5)  That  the  de- 
fendant has  laid  and  constructed  the  water 
mains  and  pipes  through  the  streets  aud 
highways  of  Boise  City,  and  is  now  using 
and  operating  said  water  mains  and  pipes  in 
conducting,  distributing,  and  furnishing  wa- 
ter for  pay  to  the  inhabitants  of  Boise  City 
for  domestic  and  family  uses.  (6)  That  the 
plaintiff,  for  Its  protection  against  fire,  and 
to  provide  for  Its  further  great  necessities, 
has  placed  pipe  and  fire  hydrants  to  the 
number  of  fifty-five,  so  connected  with  the 
water  mains  of  the  defendant  as  to  be  sup- 
plied by  water  therefrom,  and  has  so  distrib- 
uted them,  at  convenient  places  through  Boise 
City  that  water  may  be  secured  through  said 
pipes  and  fire  hydrants  for  the  use  of  said 
Boise  City,  the  plaintiff  herein,  In  case  of  fire 
and  other  great  necessities.  (7)  That  the  de- 
fendant has,  by  means  of  its  connection  with 
the  pipes  and  fire  hydrants  of  the  plaintiff, 
supplied,  and  Is  now  supplying,  through  its 
water  mains  and  pipes,  water  to  the  said  hy- 
drants and  pipes,  for  fire  purposes  and  other 
great  necessities;  and  the  plaintiff,  for  the 
water  so  furnished  for  fire  purposes  and  oth- 
er great  necessities,  has  paid  the  defendant 
for  said  water  the  sum  of  $1,375  per  annum. 
(8)  The  plaintiff  has  refused,  and  does  refuse, 
to  pay  the  defendant  any  further  sum  or 
sums  whatever  for  said  water  for  fire  pur- 
poses and  other  great  necessities;  and  alleg- 
es and  maintains  that  said  plaintiff  is  enti- 
tled to  said  water  for  fire  purposes  and  other 
great  necessities  free  of  charge,  and  without 
any  further  compensation  whatever  to  the  de- 
fendant (9)  That  by  reason  of  the  refusal 
on  the  part  of  the  plaintiff  to  pay  or  com- 
pensate the  defendant— and  for  no  other  rea- 
son—for said  water  furnished  for  fire  pur- 
poses and  other  great  necessities,  the  defend- 
ant has  threatened,  and  is  threatening,  to  im- 
mediately cut  off  and  stop  the  supply  to  the 
plaintiff  of  said  water  for  fire  purposes  and 
other  great  necessities,  and  also  threatens,  If 
not  paid,  to  Immediately  disconnect  their  wa- 
ter mains  and  pipes  from  the  pipes  and  fire 
hydrants  of  the  plaintiff;  and  If  permitted 
so  to  do,  as  Indicated  by  the  aforesaid  threats 
of  the  defendant,  will  leave  the  plaintiff  with- 
out adequate  means  to  protect  the  said  Boise 
City  in  case  of  fire  or  other  great  necessity; 


and  if  said  threats  be  carried  Into  execution 
will  cause  irreparable  injury  and  damage  to 
the  plaintiff.  (10)  That  the  plaintiff  Is  with- 
out an  adequate  remedy  In  law.  Wherefore  the 
plaintiff  prays  judgment  against  the  defend- 
ant: (1)  That  the  defendant,  aud  its  agents, 
servants,  employes,  and  all  persons  acting  or 
claiming  to  act  under  or  on  behalf  of  said  de- 
fendant, be  perpetually  restrained  and  en- 
joined from  interfering  in  any  wise  or  man- 
ner with  the  pipes  or  fire  hydrants  of  the 
plaintiff,  or  in  meddling  with  the  pipes  and 
connections  of  said  hydrants  with  the  wa- 
ter mains  and  pipes  of  the  defendant  (2) 
That  said  defendant,  and  its  agents,  servants, 
and  employes,  and  all  persons  acting  or 
claiming  to  act  under  or  on  behalf  of  said  de- 
fendant be  enjoined  and  restrained  from  cut- 
ting off  or  interfering  in  any  way  or  manner 
with  the  water  supply  furnished  by  the  de- 
fendant to  the  plaintiff  for  said  fire  purposes 
and  other  great  necessities.  (3)  That  pend- 
ing this  action  the  defendant  and  Its  agents, 
servants,  employes,  and  all  persons  acting  or 
claiming  to  act  under  or  on  behalf  of  said 
defendant  be  restrained  from  Interfering  In 
any  wise  or  manner  with  the  connection  of 
any  pipe  or  fire  hydrant  of  the  plaintiff  with 
the  water  mains  and  pipes  of  the  defendant 
and  from  cutting  off,  meddling,  or  Interfer- 
ing in  any  wise  or  manner  with  the  water 
supply*  as  now  furnished  by  the  defendant  to 
the  plaintiff  for  said  fire  purposes  and  other 
great  necessities;  and  that,  pending  said 
hearing  on  said  motion  for  Injunction,  plain- 
tiff prays  a  restraining  order  issue  restraining 
defendant  from  doing  the  things  herein  threat- 
ened by  the  defendant.  (4)  That  such  other 
and  further  relief  may  be  granted  as  the 
court  may  deem  equitable;  and  for  costs  of 
suit."  To  the  complaint  the  defendant  corpo- 
ration interposed  a  general  demurrer,  which 
was  sustained,  and,  on  the  plaintiff's  refusal 
to  amend,  judgment  of  dismissal  was  en- 
tered.   This  appeal  is  from  that  judgment 

The  only  error  specified  is  that  the  court 
erred  In  sustaining  the  demurrer  and  enter- 
ing the  Judgment  of  dismissal.  The  question 
for  determination  Is.  does  the  complaint  state 
a  cause  of  action?  The  contentions  of  re- 
spondent are  (1)  that  the  complaint  does  not 
show  that  respondent  Is  organized  under  or 
.  Is  authorized  by  chapter  5  of  title  4  of  the 
Civil  Code  to  supply  the  city  with  water,  and 
(2)  that  the  clause  of  section  2711  of  said 
chapter  requiring  water  companies  to  furnish 
water  for  fire  purposes'  free  of  charge  is  in 
conflict  witn  article  15  of  the  state  constitu- 
tion. As  to  the  constitutionality  of  said 
clause,  I  concur  In  the  opinion  of  the  major- 
ity of  the  court.  The  remaining  question  for 
determination,  then,  is,  does  the  complaint 
state  a  cause  of  action? 

The  allegations  of  the  complaint  must  be 
read  In  the  light  of  the  law  under  which  the 
respondent  Is  furnishing  water  for  compen- 
sation to  the  Inhabitants  of  Boise  City. 
There  is  but  one  law  under  which  It  is  legal- 
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ly  permitted  to  do  what  It  is  admitted  by  the 
demurrer  that  it  is  doing,  and  that  law  is 
found  in  chapter  5,  tit.  4,  Civ.  Code.  Ac- 
cording to  the  allegations  of  the  complaint, 
the  respondent  is  receiving  the  compensa- 
tions and  benefits  authorized  by  said  statute, 
and  It  should  perform  the  duties  and  obliga- 
tions imposed  thereby.  If  the  allegations  of 
the  complaint  are  true,  the  duties  and  obli- 
gations are  imposed  regardless  of  the  terms 
of  any  ordinance  or  contract  which  section 
2710  authorizes  the  city  to  make.  When  the 
complaint  alleges  that  the  water  company, 
formed  for  the  purpose  of  supplying  the  city 
with  water,  is  doing  so,  the  presumption  is 
that  it  is  legally  so  doing,  unless  the  contrary 
appears.  And  when  a  public  statute  pro- 
rides  that  all  such  water  companies  must 
furnish  water  free  of  charge  for  fire  pur- 
poses, such  law  cannot  be  annulled  or  set 
aside  by  any  ordinance  or  contract  the  city 
is  authorized  to  make.  Section  2710,  which 
provides  that  a  water  company  must  not  sup- 
ply a  city  or  town  water  until  first  author- 
ized by  ordinance  or  contract,  was  not  In- 
tended as  a  protection  to  water  companies 
which  supply  cities  and  towns  water  without 
being  so  authorized.  It  was  enacted  for  the 
protection  of  the  city,  In  order  that  it  might 
make  proper  contracts  for  fire  hydrants  and 
the  proper  placing  of  them,  and  other  neces- 
sary things  required  in  all  such  matters,  and 
to  authorize  a  city  to  restrain  any  company 
from  supplying  water  unless  It  complies  with 
the  reasonable  demands  of  the  city  In  con- 
necting its  water  pipes  with  the  fire  hy- 
drants of  the  city,  and  other  necessary  things 
to  make  the  water  supply  effective.  The 
complaint  alleges  that  the  placing  of  such 
hydrants  and  the  connections  with  the  water 
pipes  of  the  company  have  all  been  arranged, 
and  no  complaint  is  made  on  that  ground. 
These  matters  of  detail  all  having  been  ar- 
ranged between  the  city  and  water  com- 
pany, the  company  now  threatens  to  sever 
the  connections  between  the  water  pipes  and 
fire  hydrants,  and  thus  refuse  to  comply  with 
the  free-water  clause  of  said  section  2711. 
The  complaint  sets  out,  in  effect,  a  contract 
or  ordinance  which  it,  the  city,  might  legally 
make  under  the  provisions  of  section  2710, 
by  alleging  that  the  city  has  provided  55  fire 
hydrants  and  certain  pipes,  to  which  the  de- 
fendant has  attached  Its  water  pipes  and 
supplied  water  through  them  for  fire  pur- 
poses and  other  great  necessities.  The  pro- 
visions of  that  section  are  a  part  of  every 
ordinance  or  contract  authorized  by  section 
2710  to  be  made  by  the  city,  in  the  sense  that 
no  ordinance  or  contract  can  be  made  to 
evade  its  provisions,  and  no  water  company 
can  evade  that  provision  of  the  law  and  re- 
ceive protection  under  the  other  provisions 
of  said  law.  Chapter  5  of  title  4  of  the  Civil 
Code  provides  a  complete  scheme  by  which 
water  companies  may  supply  water  to  cities 
and  towns.  The  plan  or  scheme  is  complete 
in  Itself,  except  that  the  city  may  pass  an  or- 
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dinance  or  make  a  contract  with  the  com- 
pany for  placing  the  proper  number  of  hy- 
drants, and  other  necessary  thing*  needed  to 
be  done  in  order  to  supply  the  city  with  wa- 
ter for  fire  purposes  and  other  great  necessi- 
ties. The  complaint  alleges,  in  effect,  that 
those  details  have  all  been  agreed  upon  and 
performed,  and  that  the  company  Is  legally 
supplying  water  to  the  city,  but  avers  that  it 
threatens  to  sever  Its  water  pipes  from  the 
fire  hydrants,  and  to  refuse  to  supply  the  city 
with  free  water  for  fire  purposes,  and  asks 
to  have  it  restrained  from  violating  said  free- 
water  provision. 

In  Bliss  on  Code  Pleading  (section  173)  the 
rule  applicable  to  the  point  under  considera- 
tion Is  thus  stated:  "When  the  law  presumes 
a  fact,  It  should  not  be  stated;  thus,  the  law 
presumes  •  *  •  that  his  [a  man's]  busi- 
ness has  been  legally  transacted."  "The 
plaintiff  should  not  state  the  facts  thus  pre- 
sumed; but,  if  to  be  put  in  issue,  the  con- 
trary averment  must  come  from  the  other 
side."  The  respondent  desires  the  converse 
of  the  foregoing  rule  to  be  applied  to  this 
case.  It  would  have  this  court  presume  that 
the  respondent  Is  transacting  its  business 
illegally.  It  would  have  us  presume  that  it 
Is  furnishing  water  to  the  city  without  an 
ordinance  or  contract  authorizing  it  so  to  do, 
in  direct  violation  of  the  statute.  If  it  de- 
sires to  show  that,  it  should  make  the  is- 
sue by  answer,  for  there  Is  nothing  in  the 
complaint  that  would  justify  such  a  presump- 
tion. But,  to  the  contrary,  the  allegations 
clearly  indicate  that  said  water  company 
was  legally  organized,  had  legally  construct- 
ed Its  waterworks,  mains,  and  pipes,  and  le- 
gally connected  them  with  the  tire  hydrants 
of  the  city,  and  was  legally  collecting  water 
rates  of  the  inhabitants  of  Boise  City.  Said 
section  2710  declares  that  it  must  not  do  so 
unless  first  authorized  by  ordinance  or  con- 
tract. And  for  this  court  to  hold  that  the 
presumption  is  that  said  company  is  doing 
so  in  violation  of  said  statute  would  be  to 
reverse  the  rule  of  presumptions  as  laid  down 
by  Bliss  on  Code  Pleading,  as  well  as  the 
provisions  of  section  4231,  Rev.  St,  which 
declare  that  the  court  must,  in  every  stage  of 
an  action,  disregard  any  error  or  defect  in 
the  pleadings  or  proceedings  which  does  not 
affect  the  substantial  rights  of  the  parties. 
What  substantial  rights  of  the  respondent 
can  be  affected  by  requiring  it  to  meet  the  is- 
sue presented  by  the  complaint?  I  can  con- 
ceive of  none.  On  the  presentation  of  the 
case  here,  both  parties  concede  that  the  con- 
stitutionality of  the  free-water  provision  of 
said  section  2711  is  the  only  question  in- 
volved in  the  case.  If  the  respondent  has  a 
defense  to  that  issue,  it  can  be  determined 
as  fully  and  as  fairly  as  though  the  com- 
plaint set  forth  In  haec  verba  any  ordinance 
or  contract  made  under  the  provisions  of 
said  section  2710.  The  city  is  entitled  to 
free  water  for  the  purposes  designated  or 
it  is  not;  and  any  defense  the  respondent  has 
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can  be  set  up  In  this  suit,  and  the  issue  ful- 
ly determined. 

Section  2710,  Rev.  St,  declares  that  a  water 
company  must  not  supply  water  to  a  city  or 
town  unless  first  authorized  by  ordinance 
or  contract.  This  provision  is  for  the  pro- 
tection of  the  city,  and  not  for  relieving  the 
water  company  of  any  duties  and  obligations 
imposed  by  the  provisions  of  said  chapter. 
If  supplying  the  city  with  water  without  an 
ordinance  or  contract  would;  annul  or  set 
aside  the  provisions  of  said'  section,  then 
there  would  be  some  reason  for  holding  that 
the  complaint  must  allege,  in  terms,  that 
said  water  is  supplied  under  an  ordinance  or 
contract.  Will  it  be  seriously  contended 
that,  if  such  water  Is  being  illegally  supplied 
to  the  city  by  respondent,  that  fact  Is  a  de- 
fense to  this  action?  I  do  not  think  so.  If 
it  can  successfully  interpose  that  as  a  de- 
fense, then  it  is  permitted  to  profit  by  its 
own  illegal  acts,  which  is  contrary  to  every 
principle  of  justice  and  right.  I  do  not  think 
such  a  defense  can  be  successfully  made. 
If  this  position  is  right,  then  It  matters  not, 
so  far  as  the  issue  in  this  case  is  concerned, 
whether  the  water  company  is  supplying  the 
water,  as  alleged  in  the  complaint,  under  the 
authority  of  an  ordinance  or  contract,  or 
whether  it  is  so  doing  without  either.  I  do 
not  think  the  city  can  make  a  valid  contract 
or  ordinance  under  section  2710,  waiving  or 
setting  aside  the  clause  of  said  section  2711 
requiring  water  companies  to  furnish  water 
free  for  fire  purposes.  If  this  position  Is 
right,  it  makes  no  difference  whether  the  wa- 
ter is  being  supplied  under  ordinance  or  con- 
tract, or  without  either.  If  the  free-water 
clause  In  said  section  2711  cannot  be  enforced 
against  companies  that  furnish  water  ille- 
gally, that  would  be  a  strong  inducement 
for  all  companies  to  furnish  water  illegally. 
Under  the  allegations  of  the  complaint,  the 
court  should  presume  that  the  water  com- 
pany is  conducting  Its  business  legally,  and, 
that  being  true,  the  duty  to  furnish  water  for 
fire  purposes  free  of  charge  is  imposed  by 
the  law.  If  that  law  is  a  hardship,  and  un- 
just to  the  water  company,  the  legislature 
may  repeal  it,  but  this  court  cannot  The 
complaint  is  too  plain  to  require  any  con- 
struction as  to  Its  effect  Its  effect  is  to  al- 
lege that  the  water  company  is  supplying 
said  city  with  water  under  the  provisions  of 
chapter  5  of  title  4  of  the  Civil  Code;  that 
the  city  has,  under  an  agreement  with  said 
company,  furnished  55  fire  hydrants  and 
pipes  for  the  purpose  of  supplying  said  city 
with  water  for  fire  purposes  and  other  great 
necessities,  and  that  said  company  has  con- 
nected its  water  pipes  therewith,  and  is  fur- 
nishing water  for  said  purposes,  and  that 
said  city  has  heretofore  paid  said  company 
$1,375  per  annum  for  such  water,  but  that 
said  water  company  now  threatens  to  sever 
its  said  pipes  from  the  pipes  and  hydrants 
of  the  city,  and  refuse  to  further  furnish  wa- 
ter for  the  purposes  aforesaid,  for  the  rea- 


son that  plaintiff  refuses  to  pay  for  such 
water,  and  prays,  for  an  Injunction  to  re- 
strain it  from  so  doing. 

The  issue  tendered  is  plain  and  simple.  If 
the  water  company  has  any  contract  with 
the  city  whereby  the  provisions  of  the  stat- 
ute have  been  waived  or  set  aside,  or  for  any 
legal  reason  Is  not  required  to  furnish  free 
water,  as  alleged,  that  is  a  matter  of  de- 
fense, and  should  be  met  by  answer.  The 
respondent  fully  recognizes  the  issue  ten- 
dered by  the  complaint  and  endeavors  to 
meet  it  in  this  court  by  attempting  to  show 
that  the  free-water  clause  of  section  2711  is 
unconstitutional;  and  much  the  greater  por- 
tion of  respondent's  oral  argument  and  brief 
was  devoted  to  that  point  And  for  this 
court,  under  these  circumstances,  to  hold 
that  the  issue  tendered  cannot  be  fully  de- 
termined without  the  allegation  that  the  wa- 
ter company  is  furnishing  said  water  under 
ordinance  or  contract,  would  be  most  tech- 
nical. The  old  rule  of  technical  construc- 
tion was  annihilated  by  our  Code.  Section 
4231,  Rev.  St,  provides  that  courts  must  in 
every  stage  of  an  action  disregard,  not  only 
errors,  but  also  defects,  in  the  pleadings  or 
proceedings,  which  do  not  affect  the  sub- 
stantial rights  of  the  parties.  Any  defense 
which  said  company  may  have  might  be  set 
up  and  as  fully  and  fairly  determined  as  it 
could  be  if  the  complaint  alleged  in  terms 
that  said  company  was  furnishing  water  un- 
der an  ordinance  or  contract,  or  that  it  was 
so  doing  without  either.  Appellant  has  not 
asked  on  this  appeal  that  the  defendant  be 
denied  the  right  to  answer,  but  on  the  con- 
trary, seems  desirous  to  have  it  interpose  any 
defense  it  may  have,  and  to  have  the  mat- 
ter fully  and  fairly  determined.  By  the  de- 
murrer the  respondent  admits  that  it  is  do- 
ing every  act  which  the  complaint  alleges 
that  it  is  doing.  If  It  is  illegally  supplying- 
water,  and  that  is  a  defense  to  this  action,  it 
can  be  Interposed  in  this  suit;  and,  if  it  is 
supplying  water  by  ordinance  or  contract 
which  relieves  it  of  the  duty  imposed  by  the 
free-water  provision  of  section  2712,  that 
defense  may  be  interposed.  The  decision  of 
this  court  would  seem  to  hold  that  respond- 
ent would  be  deprived  of  a  defense  if  the 
action  of  the  court  below  be  reversed,  bat. 
as  shown  above,  the  case  may  be  sent  back 
for  trial  and  every  right  of  respondent  be 
fully  protected.  The  judgment  of  the  lower 
court  should  be  reversed,  with  instructions  to 
overrule  said  demurrer,  and  that  defendant 
be  given  time  to  answer. 


(4  Idaho.  392) 

CITY  OF  BOISE  CITY  v.  ARTESIAN  HOT 
&  COLD  WATER  CO. 
(Supreme  Court  of  Idaho.    March  5,  1895.) 
Appeal— Setting  Aside  Judgment  op  Dismissal 
Under  Rev.  St  1887,  §  3818,  providing 
that  the  supreme  court  "may  reverse,  affirm 
or  modify  auy  order  or  judgment  appealed  from 
and  may  direct  the  proper  judgment  to  be  en- 
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tered,"  etc.,  the  supreme  conrt  can  set  aside  a 
judgment  of  dismissal,  in  order  to  give  plain- 
tiff an  opportunity  to  amend,  and  direct  the 
court  below  to  is^ue  a  temporary  injunction  re- 
straining defendants  from  interfering  with 
plaintiff's  rights. 

On  rehearing.  Modified. 

For  former  opinion,  see  39  Pac.  562. 

S.  L.  Tipton  and  W.  E.  Borah,  for  appel- 
lant. Geo.  Ainslie  and  It.  Z.  Johnson,  for 
respondent. 

MORGAN,  O.  J.  In  this  case  this  court 
affirmed  the  decision  of  the  lower  court,  sus- 
taining the  demurrer  to  the  complaint,  which, 
in  effect,  affirms  the  judgment  of  the  lower 
court  in  dismissing  the  cause.  In  addition 
to  affirming  the  decision  of  the  lower  court, 
as  above  stated,  this  court  set  aside  the 
judgment  of  dismissal,  in  order  to  give  the 
plaintiff  opportunity  to  amend  its  complaint, 
and  directed  the  district  court  to  issue  a  tem- 
porary restraining  order,  to  restrain  the  de- 
fendant from  cutting  off,  or  Interfering  in 
any  way  with,  the  water  supply  furnished 
by  the  defendant  to  the  plaintiff.  The  re-" 
spondent  asks  for  a  rehearing,  by  reason  of 
the  action  of  this  court  in  setting  aside  the 
judgment  of  dismissal,  and  authorizing  the 
temporary  restraining  order.  We  have  ex- 
amined the  decisions  cited  in  the  petition  for 
rehearing,  and  others,  and  have  no  doubt  of 
the  authority  of  this  court,  under  section  3818, 
Rev.  St.  1887,  which  provides  "that  the  su- 
preme court  may  reverse,  affirm  or  modify  any 
order  or  judgment  appealed  from  and  may  di- 
rect the  proper  judgment  or  order  to  be  enter- 
ed, or  direct  a  new  trial  or  further  proceedings 
to  be  had,  •  •  to  make  any  modification 
whatever  that  it  may  deem  proper  and  nec- 
essary. In  the  furtherance  of  justice  between 
the  parties.  We  do  not  think  it  necessary 
to  put  the  extremely  technical  construction 
upon  this  statute  which  was  done  by  the  su- 
preme court  of  the  state  of  California/  but 
believe  that  a  fair  and  liberal  construction 
of  the  same  fully  authorizes  this  court  to 
make  the  modification  which  was  made  in 
this  case. 

In  regard  to  the  point,  however,  that,  as 
the  complaint  was  held  to  be  insufficient  to 
maintain  the  action  and  procure  the  remedy 
sought, — in  other  words,  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion,—therefore  it  was  not  sufficient  to  sup- 
port a  temporary  restraining  order,  we  be- 
lieve the  exception  to  be  well  taken.  We 
have  therefore  determined  to  change  the  or- 
der In  this  cause,  and  simply  affirm  the  deci- 
sion of  the  court  below,  with  the  direction 
to  that  court  to  add  to  the  judgment  of  dis- 
missal therein  the  words,  "without  prejudice 
to  another  action."  And  it  is  so  ordered. 

HUSTON,  J.,  concurs. 

SULLIVAN,  J.  I  concur  in  the  modifi- 
cation of  the  judgment  of  the  court  below 
as  above  ordered. 
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BROWN  v.  PARKER. 

(Supreme  Court  of  Oklahoma.   Sept.  7,  1894.) 

Town-Site  Act— Probate  Judges— Jurisdiction 
— Powers  of  Commissioners — Rights  of  Appli- 
cant—Requirement  of  Deposit— Validity. 

1.  Section  17  of  the  act  of  congress  ap- 
proved March  3,  1891  (26  Stat  1020),  modifies 
section  2387,  Rev.  St.  U.  S.,  repudiates  the  act 
of  Oklahoma  legislature  approved  December  25, 
1890  (St  Okl.  1893,  p.  1145),  and  adopts  the 
statutes  of  Kansas  determining  the  jurisdiction 
of  probate  judges  in  town-site  matters  and  pre- 
scribing the  regulations  for  executing  such  trust. 

2.  The  only  laws  in  Oklahoma  regulating 
the  duties  of  probate  judges  in  town-site  matters 
are  the  laws  of  the  United  States  and  the  state 
of  Kansas. 

3.  Commissioners  appointed  by  a  probate 
judge  to  survey  and  plat  town  sites,  set  apart 
the  lots  to  occupants,  and  assess  the  expenses 
against  the  several  lots  have  nothing  to  do  with 
collecting  the  costs  of  such  proceedings,  and  are 
not  authorized  to  make  any  rule  requiring  a 
deposit  from  aoplicants  for,  or  occupants  of, 
lots;  and  all  such  rules  or  demands  are  void, 
and  may  be  ignored  by  lot  claimants. 

4.  Such  commissioners  are  not  authorized 
to  swear  witnesses,  or  sit  as  a  court  and  hear 
contests,  but  it  is  their  duty,  from  actual  obser- 
vation and  such  proof  as  claimants  may  submit 
to  them,  to  determine  who  were  bona  fide  occu- 
pants of  lots  at  the  date  of  the  entry  of  the 
town  site,  and  report  said  proceedings  to  the 
probate judge. 

5.  Filing  certificates  issued  by  the  probate 
judge  prior  to  entry  of  land  are  without  au- 
thority, have  no  legal  force,  and  persons  ac- 
cepting them  do  so  at  their  own  peril,  and  must 
suffer  the  result  of  their  own  stupidity. 

0.  A  petition  which  shows  that  the  plain- 
tiff is  qualified  to  enter  public  lands;  that  he 
has  actually  settled  upon,  occupied,  and  im- 
proved a  town  lot  from  the  day  it  was  subject 
to  settlement  to  the  date  of  bringing  suit;  that 
he  filed  his  application  with  the  town-site  com- 
missioners for  a  deed;  that  he  was  the  only  occu- 
pant of  the  lot;  that  he  tendered  all  fees  and  as- 
sessments, and  that  the  commissioners  refused 
to  hear  his  claim  because  he  refused  to  deposit 
$25  with  them  as  security  for  costs,  and  that 
the  lot  was  wrongfully  deeded  to  another;  and 
offers  to  reimburse  the  defendant  for  all  assess- 
ments and  costs  paid  by  him, — presents  a  case 
for  equitable  interference. 

7.  A  person  who  makes  a  motion  for  a  new 
trial  and  bases  it  on  alleged  causes  is  not  entitled 
to  a  new  trial  as  of  right  on'  such  motion. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Lincoln  coun- 
ty; before  Justice  A.  G.  C.  Bierer. 

Action  by  Abraham  Parker  against  James 
Brown.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

L.  E.  Payne  and  H.  R.  Thurston,  for  ap- 
pellant Decker,  Jones  &  Devereux,  for  ap- 
pellee. 

BURFORD,  J.  The  appellee,  Abraham 
Parker,  brought  his  action  In  the  district 
court  of  Lincoln  county  to  charge  James 
Brown,  the  appellant,  as  trustee  for  lot  No. 
12  in  block  No.  43  in  the  city  of  Chandler. 
Oklahoma  territory.  It  appears  from  the 
petition  that  the  town  site  of  Chandler  was 
set  apart  by  the  secretary  of  the  Interior  as 
a  county  seat,  and  was  part  of  the  lands  pur- 
chased from  the  Sac  and  Fox  Indians;  that 
the  town  site  was  opened  to  settlement  on 
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September  28,  1891,  and  was  entered  by  the 
probate  judge  of  said  county  for  the  use  of 
the  occupants  thereof  on  the  9th  day  of  No- 
vember, 1891,  and  on  November  30,  1891, 
said  probate  judge  appointed  three  commis- 
sioners to  set  apart  to  the  persons  entitled 
to  the  same  the  several  lots  and  parcels  of 
land  included  within  the  town-site  entry; 
that  appellee  was  a  qualified  settler,  and  did 
on  the  day  that  said  lots  were  opened  to  set- 
tlement select,  settle  upon,  and  establish  his 
residence  on  said  lot,  and  resided  thereon 
continuously  until  the  date  of  the  bringing 
of  this  action,  and  that  no  other  person  had 
ever  occupied  the  same;  that  he  filed  his 
application  with  said  town-site  commission- 
ers for  said  lot,  and  that  there  were  other 
claimants  to  said  lot;  that  on  the  day  fixed 
for  a  hearing  of  the  several  claims  to  said 
lot  the  commissioners  refused  to  hear  his 
cause  unless  he  would  first  deposit  with  them 
a  sum  of  money  sufficient  to  pay  all  ex- 
penses of  the  commissioners  and  other  costs 
of  one  day's  trial.  This  appellee  refused  to 
do,  and  the  commissioners  awarded  the  lot 
to  the  appellant,  Brown,  and  the  same  was 
conveyed  to  him  by  the  probate  judge.  It  is 
further  alleged  that  the  plaintiff  offered  to 
pay  all  legal  assessments  against  said  lot,  but 
the  tender  was  not  accepted.  He  now  offers 
to  bring  into  court  the  costs,  fees,  and  ex- 
penses paid  by  Brown,  and  demands  that 
Brown  be  compelled  to  convey  the  legal  title 
to  him.  To  this  petition  the  defendant  de- 
murred, setting  up  three  causes  of  demurrer, 
viz.:  (1)  "The  court  has  no  jurisdiction  of 
the  subject-matter  of  the  action."  (2)  "The 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action."  (3)  "There  is  a 
defect  of  parties  defendant."  The  court 
overruled  the  demurrer,  to  which  defendant 
excepted;  trial  had  by  the  court,  a  finding 
and  judgment  for  Parker,  and  a  commis- 
sioner appointed  to  convey  the  legal  title  In 
said  lot  to  him.  From  this  judgment  Brown 
appeals. 

A  number  of  questions  are  presented  by  the 
record.  This  town  site  was  entered  under 
sections  2387,  2388,  Rev.  St..  as  provided  in 
section  17,  Act  March  8,  1891  (26  Stat.  1026). 
This  section  authorizes  the  secretary  of  the 
interior  to  designate  the  county  lines  in 
Oklahoma,  and  establish  and  reserve  coun- 
ty seats,  which  shall  be  entered  under  sec- 
tiops  2387,  2388,  Rev.  St  U.  S.  Section  2387 
provides  "that  the  execution  of  the  trust  as 
to  the  disposal  of  the  lots  in  any  town  en- 
tered under  Its  provisions,  and  the  proceeds 
of  the  sale  thereof  shall  be  conducted  under 
such  regulations  as  may  be  prescribed  by 
the  legislative  authorities  of  the  state  or  ter- 
ritory in  which  the  same  may  be  situated." 
Congress  by  express  authority  permitted  the 
legislatures  of  the  several  states  and  terri- 
tories to  regulate  the  execution  of  the  trust 
imposed  by  the  statute  on  probate  judges. 
Pursuant  to  this  authority,  the  legislature  of 
Oklahoma  passed  an  act  which  took  effect 
December  25,  1890  (St  1893,  p.  1145),  which 


act  Is  very  complex,  and  covers  a  number 
of  subjects.  It  attempts  to  divert  the  pro- 
ceeds of  sales  of  lots  from  the  purposes  au- 
thorized by  congress,  and  also,  attempts  to 
regulate  the  practice  before  and  appeals 
from  the  board  of  town-site  trustees  ap- 
pointed by  the  secretary  of  the  Interior  un- 
der the  laws  of  congress.  At  the  same  ses- 
sion of  the  Oklahoma,  legislature  a  number  of 
laws  were  passed  extending  the  Jurisdiction 
of  probate  judges  in  divers  matters,  and  con- 
gress, in  section  17  of  the  act  of  March  3, 
1891,  supra,  ratified  these  acts,  except  the 
town-site  act.  which  was  especially  repu- 
diated, and  the  terms  of  section  2387,  modi- 
fied and  superseded  by  the  later  act.  which 
provides:  "That  In  addition  to  the  jurisdic- 
tion granted  to  the  probate  courts  and  the 
judges  thereof  In  Oklahoma  territory  by  leg- 
islative enactments,  which  enactments  are 
hereby  ratified,  the  probate  judges  of  said 
territory  are  hereby  granted  such  Jurisdic- 
tion in  townsite  matters  and  under  such 
regulations  as  are  provided  by  the  laws  of 
the  state  of  Kansas."  .  By  this  provision 
congress  intended  to  repudiate'  the  act  of 
Oklahoma  on  this  subject,  and  adopt  for  the 
government  of  probate  Judges  In  town-site 
matters  in  Oklahoma  the  laws  of  the  state 
of  Kansas,  by  giving  to  said  judges  "such 
jurisdiction  In  townsite  matters  and  under 
such  regulations  as  are  provided  by  the  laws 
of  the  state  of  Kansas."  The  statute  has 
the  effect  to  exclude  any  other  jurisdiction 
in  such  matters,  or  any  other  regulations. 
So,  in  determining  the  rights  of  persons,  the 
powers  of  the  commissioners,  and  the  author- 
ity of  probate  judges  in  town-site  matters, 
we  must  look  alone  to  the  laws  of  the  United 
States  and  of  the  state  of  Kansas.  The 
town-site  act  of  Kansas  has  been  frequently 
construed  by  the  court  of  highest  resort  in 
that  state,  and  congress  adopted  these  laws 
for  us  with  these  judicial  constructions  In 
view',  and  we  are  not  left  in  the  dark  as  to 
their  intent,  force,  and  effect.  The  legis- 
lative authority  permitted  by  congress  does 
not  extend  to  the  conferring  of  any  rights  to 
the  public  lands;  the  rights  accrue  under  and 
by  virtue  of  the  laws  of  congress.  The  leg- 
islature can  only  regulate  the  manner  of 
determining  the  rights  of  occupants  or  claim- 
ants to  lots,  and  direct  how  the  trust  im- 
posed In  the  probate  judge  shall  be  executed. 
Under  the  laws  relating  to  town  sites  under 
which  the  town  of  Chandler  was  entered,  the 
commissioners  had  no  power  or  authority  fo 
make  rules  which  would  affect  the  substan- 
tial rights  of  any  occupant  or  claimant  to  a 
lot;  and  the  law  gave  them  no  authority  to 
require  deposits  from  persons  seeking  to  ac- 
quire title.  The  only  authority  given  the 
commissioners  under  the  laws  of  Kansas 
was  after  publishing  notice  of  the  time  to 
proceed  to  set  off  to  the  persons  entitled  to 
the  same,  according  to  their  respective  inter- 
ests, the  lots,  squares,  or  grounds  to  which 
each  of  the  occupants  were' entitled;  after 
this  was  done,  and  not  before,  It  was  their 
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duty  to  appraise  the  several  parcels  or  lots 
according  to  their  respective  values,  and  pro- 
ceed to  levy  a  tax  or  assessment  upon  the 
lots  and  improvements  thereon,  according  to 
their  value,  sufficient  to  raise  a  fund  to  re- 
imburse the  parties  who  had  purchased  the 
town  site  from  the  government,  together  with 
all  the  expenses  connected  with  the  proceed- 
ings. They  were  then  required  to  return  all 
their  plats,  papers,  assessments,  and  awards 
to  the  probate  judge.  It  was  then  the  duty 
of  the  judge  to  proceed  to  collect  the  as- 
sessments, and  to  convey  to  the  occupants  as 
reported  by  the  commissioners  the  several 
tracts  as  their  respective  interests  might  ap- 
pear on  payment  of  the  required  assessment. 
The  commissioners  took  no  interest  in  the 
lands,  and  were  given  no  authority  to  ex- 
amine witnesses  or  hear  contests;  but  the 
law  contemplates  that  they  will  from  actual 
view  and  observation,  and  such  proof  as  may 
be  furnished  them  by  claimants,  ascertain 
who  were  the  occupants  of  lots  at  the  date 
of  the  entry,  and  make  their  report  accord- 
ingly. They  had  nothing  to  do  with  collect- 
ing fees  or  expenses,  and  had  no  authority 
to  either  receive  the  same  or  require  a  de- 
posit for  any  purpose;  and  any  requirement 
of  this  character  was  a  usurpation  of  author- 
ity, and  a  claimant  for  lots  in  the  town  site 
was  not  bound  to  recognize  it,  and  might 
ignore  it  without  forfeiting  any  substantial 
rights.  The  acts  of  the  commissioners  were 
not  conclusive,  but  any  party  whose  substan- 
tial rights  were  adversely  affected  by  their 
action  might  go  into  a  conrt  of  equity  to 
have  his  rights  determined  under  the  laws 
of  the  United  States  and  the  laws  governing 
the  execution  of  the  trust  There  is  no  ap- 
peal from  their  action  to  any  court  or  tri- 
bunal having  appellate  powers  over  them, 
and  hence  the  plaintiff  in  the  case  at  bar 
adopted  the  only  remedy  left  open  to  him. 
The  district  court  had  the  authority  to  hear 
and  determine  the  matters  set  forth  in  his  pe- 
tition; hence  the  first  cause  for  demurrer 
was  properly  overruled. 

We  think  the  complaint  alleges  all  the 
facts  necessary  to  entitle  the  plaintiff  to  the 
relief  prayed  for.  He  alleges  his  qualifica- 
tions to  enter  public  lands;  that  he  actually 
occupied,  improved,  and  resided  upon  the  lot 
in  question;  that  he  made  application  to  the 
commissioners  and  probate  judge  for  title; 
that  he  tendered  the  assessments;  that  he 
was  denied  the  award,  and  that  the  lot  was 
conveyed  to  the  defendant;  and  he  offers  to 
reimburse  the  defendant  for  the  assessments 
paid  by  him.  This  makes  a  good  case  for 
equitable  interference.  The  commissioners 
were  neither  necessary  nor  proper  parties  to 
the  action;  they  never  had  any  interest  in 
the  subject-matter,  and  their  connection  with 
the  proceedings  terminated  when  they  made 
their  report  to  the  probate  judge.  The  laws 
of  the  United  States  gave  the  lots  embraced 
in  the  town  site  to  the  occupants  at  the  date 
of  the  entry  by  the  probate  judge.  A  right 
acquired  by  occupancy  may  be  transferred 


and  the  transferee  may  acquire  title,  but  he 
must  be  an  occupant,  either  actual  or  con- 
structive, at  the  date  of  the  entry.  He  can- 
not abandon  his  occupancy,  and  permit  an- 
other to  take  actual  possession  without  ob- 
jection, and  remain  out  of  possession  with- 
out any  improvements  except  to  acquire  title. 
The  law  does  not  contemplate  such  occu- 
pancy. It  does  not  evidence  good  faith. 
There  was  no  error  in  the  court's  overruling 
the  demurrer  to  the  petition. 

The  only  question  presented  by  the  motion 
for  new  trial  which  we  deem  of  sufficient 
weight  to  warrant  consideration  is  the  suffi- 
ciency of  the  evidence  to  sustain  the  finding 
and  judgment.  The  evidence  shows  that 
shortly  after  the  opening  of  the  town  site 
there  was  some  confusion  and  uncertainty 
about  the  surveys  and  location  of  lots,  and 
that  several  persons  laid  claim  to  the  lot  in 
dispute,  and  attempted  to  settle  upon  it. 
The  plaintiff,  within  a  short  time  after  noon 
of  the  day  of  the  opening,  placed  his  tent 
upon  the  lot,  afterwards  fenced  it,  and  made 
his  residence  upon  it,  and  continued  in  actual 
possession  of  the  lot  until  the  time  of  the 
bringing  of  this  action.  The  defendant, 
Brown,  purchased  a  settlement  right  from 
one  Kinly,  attempted  to  place  some  lumber 
on  the  lot  that  day,  and  afterwards  had  some 
holes  dug  for  posts,  and  then  made  no  further 
effort  at  improvements  or  occupancy.  This 
was  an  abandonment  of  his  rights,  if  he  ever 
acquired  any,  and  the  evidehce  is  conclu- 
sive that,  at  the  date  of  the  town-site  entry, 
the  plaintiff,  Parker,  was  the  only  occupant 
of  the  lot.  It  seems  that  Brown  got  some 
kind  of  a  "filing,"  as  it  was  termed,  from  the 
probate  judge,  and  possibly  relied  upon  such 
instrument,  and  made  no  further  efforts  to 
maintain  his  occupancy  by  settlement,  pos- 
session, or  improvements.  Such  filings  were 
unauthorized  by  any  law  of  the  United  States 
or  rules  of  the  land  department,  and  persons 
who  procured  them  or  took  them  did  so  at 
their  own  risk;  and,  if  they  relied  upon 
them,  must  bear  the  consequences  of  their 
own  stupidity.  The  evidence  is  abundantly 
sufficient  to  sustain  the  finding  and  judg- 
ment of  the  court  For  the  authorities  sup- 
porting the  views  herein  expressed,  we  refer 
to  Rothbone  v.  Sterling,  25  Kan.  444;  John- 
son v.  Towsley,  13  Wall.  84;  Rector  v.  Gib- 
bon, 111  U.  S.  276,  4  Sup.  Ot  605. 

It  Is  contended  by  counsel  for  appellant 
that  this  being  an  action  affecting  the  title 
to  real  estate,  he  was  entitled  to  a  new  trial 
as  of  right,  and  he  cites  some  Kansas  author- 
ities in  support  of  his  theory.  This  cause 
was  begun  while  the  Indiana  procedure  was 
the  law  in  this  territory,  and  it  must  be 
tried  and  tested  by  that  Code.  Under  our 
Code  of  1890  adopted  from  Indiana,  one 
might  have  a  new  trial  as  of  right  when  the 
title  of  real  estate  was  involved,  on  motion 
within  a  year,  and  upon  executing  an  under- 
taking, with  approved  sureties,  that  he  would 
pay  all  costs  and  damages  that  might  be  re- 
covered against  him  in  the  action.    The  fll- 
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ing  and  approval  of  this  undertaking  was  a 
condition  precedent  to  granting  a  new  trial. 
No  such  motion  or  offer  was  made  in  the 
court  The  motion  for  new  trial  was  for 
causes  assigned,  and  on  such  a  motion  the 
court  cannot  grant  a  hew  trial  as  of  right. 
Koile  v.  Ellis,  1G  Ind.  301.  We  find  no  error 
in  the  record.  The  judgment  is  affirmed,  at 
costs  of  appellant.  All  the  justices  concur- 
ring, except  BIERER,  J.,  not  sitting. 


(22  NOT.  280) 

parte  GARDNER.   (No.  1,427.) 
(Supreme  Court  of  Nevada.   March  19,  1895.) 
Change  op  Venue — Jurisdiction— Contempt. 

1.  The  district  court  of  one  county  baa  no 
power  to  make  an  order  that  an  action  pending 
in  the  court  of  another  county  shall  be  trans- 
ferred to  the  first-named  court.  Such  an  order 
is  void,  and  gives  the  court  no  jurisdiction  of  the 
action. 

2.  Where  a  court  has  no  jurisdiction  of  an 
action,  any  order  it  may  make  in  such  action  is 
equally  without  jurisdiction,  and  void. 

3.  It  is  not  a  contempt  of  court  to  fail  to 
comply  with  an  order  which  the  court  had  no 
jurisdiction  to  make,  and  a  party  imprisoned  for 
a  contempt  committed  under  such  circumstances 
will  be  discharged  upon  habeas  corpus. 

(Syllabus  by  the  Court) 

Application  by  James  Gardner  for  dis- 
charge on  habeas  corpus.  Granted. 

Torreyson  &  Summerfleld  and  James  R. 
Judge,  for  petitioner.  Wm.  Woodburn,  for 
respondent. 

BIGELOW,  C.  J.  The  wife  of  petitioner 
brought  an  action  against  him  for  a  divorce 
in  the  district  court  of  Lyon  county.  The 
complaint  also  asks  for  the  custody  of  the 
infant  child  of  the  parties.  On  January  26, 
1895,  while  the  action  was  pending  in  Lyon 
county,  the  district  court  of  Ormsby  county 
made  the  following  order:  "Ida  L.  Gardner 
v.  James  H.  Gardner.  In  this  entitled  cause, 
and  by  consent  of  William  Woodburn,  Esq., 
counsel  for  plaintiff,  and  J.  D.  Torreyson, 
Esq.,  of  counsel  for  defendant  it  was  ordered 
that  the  cause  herein  be,  and  the  same  is 
hereby,  transferred  from  the  county  of  Lyon 
to  the  county  of  Ormsby,  state  of  Nevada, 
and  set  for  hearing  February  12,  1895."  On 
.February  12th,  while  the  trial  of  the  action 
was  progressing  before  the  court  in  Ormsby 
county,  the  attorney  for  the  plaintiff,  upon 
certain  affidavits,  asked  an  order  of  the  court 
directing  the  defendant  to  deliver  the  custody 
of  the  child  to  the  plaintiff  during  the  pend- 
ency of  the  case,  and  an  order  was  made  to 
that  effect  This  order  not  having  been  com- 
plied with,  on  February  14th  the  court  or- 
dered the  defendant  to  produce  the  child  in 
court  at  3  o'clock  of  that  day.  By  subsequent 
orders  the  time  for  doing  this  was  extended 
until  February  23d,  when,  the  defendant  fall- 
ing to  produce  the  child,  the  following  order 
was  made:  "Ordered  that  the  defendant, 
James  H.  Gardner.  Is  guilty  of  contempt  of 
court,  and  that  he  be  confined  in  the  Lyon 
county  jail,  Lyon  county,  state  of  Nevada, 


until  he  produces  his  child  in  court  in  compli- 
ance with  an  order  heretofore  made."  Sub- 
sequently an  order  was  issued,  purporting  to 
be  made  in  the  district  court  of  Lyon  county, 
but  certified  by  the  clerk  of  Ormsby  county 
to  be  a  copy  of  the  judgment  of  contempt  on 
file  In  his  office,  directing  the  sheriff  of  Orms- 
by county  to  arrest  the  petitioner,  and  deliver 
him  to  the  sheriff  of  Lyon  county,  where  he 
was  to  be  confined  until  he  should  produce 
the  child.  Under  this  order  he  has  been  ar- 
rested by  the  sheriff  of  Ormsby  county,  and 
from  his  custody  he  now  asks  to  be  dis- 
charged. 

As  so  often  decided,  the  only  question  we 
can  consider  upon  this  application  is  whether 
the  district  court  of  Ormsby  county,  which 
really  made  the  order  for  the  petitioner's  ar- 
rest and  confinement  (although  there  seems  to 
be  some  uncertainty  In  the  orders  as  to  which 
court  the  action  was  then  pending  In),  had  au- 
thority or  jurisdiction  to  do  so.  We  are  of 
the  opinion  that  it  did  not  Notwithstanding 
that  Lyon  and  Ormsby  counties  are  both  In 
the  same  judicial  district  the  courts  of  those 
counties  are  still  separate  and  distinct  The 
only  thing  they  have  in  common  is  that  the 
same  judge  presides  over  both.  A  judicial 
district  Is  simply  a  political  division,  provid- 
ed for  by  the  constitution,  but  arranged  by 
the  legislature,  for  the  purpose  of  economiz- 
ing in  the  number  of  judges.  In  fact  the  In- 
clusion of  any  two  counties  In  the  same  dis- 
trict may  almost  be  said  to  be  accidental.. 
The  judge  alone  does  not  constitute  a  "court." 
Burrill  defines  the  term  thus:  "A  'court* 
may  be  more  particularly  described  as  an  or- 
ganized body  with  defined  powers,  meeting 
at  certain  times  and  places  for  the  hearing 
and  decision  of  causes  and  other  matters 
brought  before  it  and  aided  in  this,  its  prop- 
er business,  by  its  proper  officers,  viz.:  At- 
torneys and  counsel  to  present  and  manage 
the  business,  clerks  to  record  and  attest  Its 
acts  and  decisions,  and  ministerial  officers 
to  execute  Its  commands  and  secure  due  order 
in  its  proceedings."  Proceedings  at  another 
time  and  place,  or  in  another  manner  than 
that  specified  by  law,  though  in  the  personal 
presence  and  under  the  direction  of  a  judge, 
are  coram  non  judlce,  and  void.  State  v. 
Roberts,  8  Nev.  239;  Wightman  v.  Karsuer. 
20  Ala.  446;  Brumley  v.  State,  20  Ark.  77. 
It  follows  that  the  district  court  of  Lyon 
county  could  not  possibly  have  had  any  au- 
thority to  sit  as  a  court  in  Ormsby  county, 
even  supposing  it  had  attempted  to  do  so. 
Section  21  of  the  practice  act  (Gen.  St  §  3043) 
provides  that  "the  court  may  on  motion 
change  the  place  of  trial."  This,  of  course, 
means  the  court  where  the  action  is  pending;. 
It  is  not  possible  for  one  court  to  reach  out 
and  draw  to  itself  Jurisdiction  of  an  action 
pending  in  another  court,  even  when  done 
with  the  consent  of  parties;  for  that  would 
be  to  confer  jurisdiction  by  consent,  which, 
so  far  as  subject-matter  Is  concerned,  can 
never  be  done.  Not  having  jurisdiction  of 
the  action,  it  had  no  jurisdiction  to  order  the 
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defendant  to  produce  the  child.  Walton  v. 
Develing,  61  111.  201;  In  re  Ayers,  123  U.  S. 
443,  8  Sup.  Ct.  164;  Piper  v.  Pearson,  2  Gray, 
120.  Having  no  jurisdiction  to  make  the  or- 
der, it  was  not  a  contempt  for  the  petitioner 
to  fail  to  comply  with  it  Mr.  Spelling,  in 
his  work  on  Extraordinary  Relief  (section 
1243),  says:  "Where  a  court  attempts  by  its 
process  of  contempt  to  punish  a  party  for  hie 
refusal  to  comply  with  an  order  which  that 
court  had  no  authority  to  make,  the  original 
order  being  void  for  want  of  jurisdiction,  the 
order  punishing  for  contempt  is  also  void, 
and,  if  the  proceeding  for  contempt  result  in 
Imprisonment  the  prisoner  may  be  dischar- 
ged by  another  court  on  habeas  corpus." 
See,  also,  Rap.  Contempt,  §  16.  It  is  or- 
dered that  the  petitioner  be  discharged. 

BONNIFIELD  and  BELKNAP,  JJ.,  con- 
cur. 


(15  Mont  452) 

NORTHERN  PAC.  &  M.  RY.  CO.  v.  FORBIS 
et  al. 

Appeal  of  MURRAY. 

(Supreme  Court  of  Montana.    March  11,  1895.) 

Eminent  Domain— Measure  of  Damages— Min- 
eral Land. 

1.  Where  land  condemned  for  a  railroad 
was  available  for  both  mining  and  town-lot  pur- 
poses, it  was  error,  in .  ascertaining  its  market 
value,  to  compel  the  owner  to  elect  whether  he 
would  prove  the  value  as  town  lots  or  as  a  mine. 

2.  A  railroad  company  does  not  take  the 
owner's  estate  in  minerals  in  land  condemned  for 
its  right  of  way,  nor,  only  so  far  as  to  preserve 
its  easement,  lie  right  to  work  the  ground  for 
such  minerals. 

Appeal  from  district  court,  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  the  Northern  Pacific  &  Montana 
Railway  Company  against  James  W.  Forbis, 
James  A.  Murray,  and  others  to  condemn 
land.  Prom  a  judgment  of  the  district  court 
awarding  him  $4,000  as  damages,  and  an  or- 
der denying  a.  new  trial,  defendant  Murray 
appeals.  Reversed. 

This  is  a  proceeding  brought  by  respondent 
to  condemn  land  of  appellant  for  railroad 
purposes.  There  were  a  large  number  of 
landowners  as  defendants,  one  of  whom, 
James  A.  Murray,  owner  of  what  was  called 
the  "Railroad  Mining  Claim,"  being  dissat- 
isfied with  the  award  of  the  commissioners, 
appealed  to  the  district  court  The  case  was 
there  tried,  and  as  a  result  Murray  was 
awarded  the  sum  of  $4,000  as  damages.  He 
moved  for  a  new  trial,  which  motion  was  de- 
nied, and  he  now  appeals  from  that  order, 
and  from  the  judgment  There  is  one  princi- 
pal error  assigned  by  the  appellant  in  this 
case,  which  appears  in  the  record  in  "several 
places:  It  may  be  stated  as  follows:  The 
defendant  on  the  trial  desired  to  prove  the 
value  of  the  ground  for  town-site  or  town-lot 
purposes,  and  also  its  value  as  a  mining 
trial  in.  The  court  held  that  the  landowner 
could  obtain  the  market  value  of  the  land, 


based  upon  its  availability  for  the  most  val- 
uable purposes  for  which  it  could  be  used, 
and  could  not  recover  a  value  for  two  pur- 
poses, and  therefore  required  the  appellant 
In  his  proof,  to  elect  which  value  he  would 
prove,— that  Is,  the  value  as  town  lots  or  the 
value  as  a  mine.  Under  this  ruling,  the  ap- 
pellant involuntarily  elected  to  prove  the 
value  as  town  lots,  and  now  complains  of  er- 
ror in  that  he  was  not  allowed  to  prove  value 
as  a  mine  as  well. 

Wm.  Scallon  and  F.  W.  Cole,  for  appellant 
Toole  &  Wallace,  for  respondent 

DE  WITT,  J.  (after  stating  the  facts). 
The  court  below  based  Its  ruling  in  the  mat- 
ter complained  of  upon  its  view  of  the  deci- 
sion in  the  case  of  Railway  Co.  v.  Warren,  6 
Mont  275,  12  Pac.  641.  That  was  an  action 
by  the  railway  company  to  condemn  the  land 
-  of  a  mining  claim  for  railroad  purposes.  In 
that  case  the  value  of  the  land  both  as  a 
mine  and  as  town  lots  was  proven.  But  the 
court  instructed  the  Jury  that  the  landowner 
could  not  recover  the  value  of  the  land  for 
both  purposes.  This  is  all  that  is  said  of  the 
instruction  in  the  report  of  the  case  in  6 
Mont.  284,  12  Pac.  64L  Upon  examination 
of  the  record  in  the  case  as  filed  in  this  court, 
we  find  that  the  instruction  in  this  respect 
was  in  full  as  follows:  "(12)  If  the  jury  be- 
lieve from  the  evidence  that  the  use  of  the 
surface  of  the  Nipper  claim  for  town-lot  pur- 
poses would  prevent  Its  use  for  mining  pur- 
poses to  as  great  an  extent  as  the  construc- 
tion of  the  railway  prevents  such  use,  and  If 
they  base  their  estimate  of  damages  on  the 
value  of  such  surface  for  town  lots,  then  they 
will  not  consider  or  allow  any  damages  for 
any  Injury  or  Inconvenience  or  any  diminu- 
tion in  value  to  or  in  the  claim  for  mining 
purposes;  that  is  to  say,  the  jury  cannot, 
if  they  find  as  above,  allow  the  owners  dam- 
ages both  for  the  value  of  the  surface  as 
town  lots  and  also  for  the  value  of  such  sur- 
face for  mining  purposes."  The  principle 
announced  in  the  Warren  Case  In  this  court, 
and  upon  which  the  district  court  considered 
that  it  was  properly  proceeding  in  the  case 
at  bar,  was  not  disturbed  on  the  appeal  of 
that  case  to  the  United  States  supreme  court 
137  U.  S.  348,  11  Sup.  Ct  96. 

We. are  of  opinion  that  the  Instruction  in 
the  Warren  Case,  which  we  have  quoted 
above,  is  a  correct  statement  of  the  law; 
and,  furthermore,  that,  if  this  instruction 
had  been  placed  In  the  opinion  in  that  case 
in  full,  the  reasoning  of  the  case  would  have 
more  symmetrically  appeared,  and  that  the 
district  court  in  the  case  at  bar,  in  ruling 
upon  the  question  of  evidence  above  de- 
scribed, would  have  been  guided  to  a  conclu- 
sion different  from  that  which  the  learned 
judge  below  adopted.  We  are  of  opinion 
that  the  decisions  hold  that  the  landowner 
may  recover  the  market  value  of  the  land 
for  its  most  valuable  purposes.    The  United 
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States  supreme  court  said,  in  the  case  of 
Boom  Co.  v.  Patterson,  98  U.  S.  403,  as  fol- 
lows: "The  Inquiry  In  such  cases  must  be, 
what  is  the  property  worth  in  the  market, 
viewed,  not  merely  with  reference  to  the 
uses  to  which  it  is  at  the  time  applied,  but 
with  reference  to  the  uses  to  which  it  is 
plainly  adapted;  that  is  to  say,  what  is  it 
worth  from  its  availability  for  valuable  uses? 
Property  is  not  to  be  deemed  worthless  be- 
cause the  owner  allows  it  to  go  to  waste,  or 
to  be  regarded  as  valueless  because  he  is 
unable  to  put  it  to  any  use.  Others  may  be 
able  to  use  it,  and  make  it  subserve  the  ne- 
cessities or  conveniences  of  life.  Its  capa- 
bility of  being  made  thus  available  gives  it 
a  market  value  which  can  be  readily  estimat- 
ed. So  many  and  varied  are  the  circumstan- 
ces to  be  taken  into  account  in  determining 
the  value  of  property  condemned  for  public 
purposes  that  it  is  perhaps  impossible  to 
formulate  a  rule  to  govern  its  appraisement 
in  all  cases.  Exceptional  circumstances  will 
modify  the  most  carefully  guarded  rule;  but', 
as  a  general  thing,  we  should  say  that  the 
compensation  to  the  owner  is  to  be  estimated 
by  reference  to»the  uses  for  which  the  prop- 
erty is  suitable,  having  regard  to  the  exist- 
ing business  or  wants  of  the  community,  or 
such  as  may  be  reasonably  expected  in  the 
immediate  future.  *  •  •  The  views  we 
have  expressed  as  to  the  Justness  of  consid- 
ering the  peculiar  fitness  of  the  lands  for 
particular  purposes  as  an  element  in  estimat- 
ing their  value  find  support  In  the  several 
cases  cited  by  counsel.  Thus,  in  Re  Furman 
St.,  17  Wend.  G69,  where  a  lot  upon  which 
the  owner  had  his  residence  was  injured  by 
cutting  down  an  embankment  in  opening  a 
street  in  the  city  of  Brooklyn,  the  supreme 
court  of  New  York  said  that  neither  the  pur- 
pose to  which  the  property  was  applied  nor 
the  intention  of  the  owner  in  relation  to  its 
future. enjoyment  was  a  matter  of  much  im- 
portance in  determining  the  compensation  to 
be  made  to  him;  but  that  the  proper  inquiry 
was,  'what  is  the  value  of  the  property  for 
the  most  advantageous  uses  to  which  it  may 
be  applied?'  In  Goodin  v.  Canal  Co.,  18 
Ohio  St.  169,  where  a  railroad  company 
sought  to  appropriate  the  bed  of  a  canal  for 
its  track,  the  supreme  court  of  Ohio  held  that 
the  rule  of  valuation  was  what  the  interest 
of  the  canal  company  was  worth,  not  for 
canal  purposes,  or  for  any  other  particular 
use,  but  generally  for  any  and  all  uses  for 
which  it  might  be  suitable.  And  in  Young  v. 
Harrison,  17  Ga.  30,  where  land  necessary 
for  an  abutment  of  a  bridge  was  appropriat- 
ed, the  supreme  court  of  Georgia  held  that 
its  value  was  not  to  be  restricted  to  its  agri- 
cultural or  productive  capacities,  but  that  in- 
quiry might  be  made  as  to  all  purposes  to 
which  it  could  be  applied,  having  reference 
to  existing  and  prospective  wants  of  the  com- 
munity. Its  value  as  a  bridge  site  was  there- 
fore allowed  In  the  estimate  of  compensation 
to  be  awarded  to  the  owner."    It  was  said 


in  the  case  of  Railway  Co.  v.  Brown,  15  Colo. 
196,  25  Pac.  87,  as  follows:  "In  arriving  at 
the  value  of  the  property  taken,  and  the 
damages,  if  any,  to  the  residue,  a  wide  range 
of  evidence  is  admissible.    It  must  be  con- 
ceded that  the  matters  admitted  in  evidence 
on  the  trial  of  this  case,  as  above  stated, 
have  some  bearing  upon  the  compensation 
and  damages  to  be  awarded  by  the  jury, 
though,  without  proper  instructions  from  the 
court,  the  jury  might  be  misled  by  such  evi- 
dence.   But  as  counsel  do  not  urge  in  argu- 
ment anything  against  the  charge,  and  as 
upon  examination  the  instructions  appear  to 
be  full  and  fair,  we  must  presume  that  the 
Jury  did  not  draw  improper  inferences  from 
the  evidence."    In  Lewis  on  Eminent  Domain 
(section  479),  the  author,  after  reviewing  the 
topic  of  value  for  particular  uses,  closes  the 
section  with  tills  language:  "The  conclusion 
from  the  authorities  and  reason  of  the  mat- 
ter seems  to  be  that  witnesses  should  not  be 
allowed,  to  give  their  opinions  as  to  the  value 
of  property  for  a  particular  purpose,  but 
should  state  Its  market  value  in  view  of  any 
purpose  to  which  it  is  adapted.    The  condi- 
tion of  the  property  and  all  Its  surround- 
ings may  be  shown,  and  Its  availability 
for  any  particular  use.    If  it  has  a  pe- 
culiar adaptation  for  certain  uses,  this  may 
be  shown,  and  If  such  peculiar  adapta- 
tion adds  to  its  value  the  owner  is  en- 
titled to  the  benefit  of  it    But,  when  all  the 
facts  and  circumstances  have  been  shown, 
the  question  at  last  is,  what  is  it  worth  In 
the  market?"    See,  also,  Maynard  v.  City  of 
Northampton,  157  Mass.  218,  31  N.  E.  1062; 
Russell  v.  Railway  Co.,  33  Minn.  210,  22  N. 
W.  379;  Harrison  v.  Young,  9  Ga.  359;  John- 
son v.  Railroad  Co.,  Ill  111.  413;  Manufg 
Co.  v.  Worcester,  00  N.  H.  522;  Goodin 
Canal  Co.,  18  Ohio  St.  169;  6  Am.  &  Eng. 
Enc.  Law,  p.  569,  note  7,  and  cases;  Rail- 
road Co.  v.  McGehee,  41  Ark.  202. 

Upon  the  trial  of  the  Warren  Case,  testi- 
mony as  to  value  for  town-lot  purposes  and 
for  mining  purposes  was  offered,  and  al- 
lowed by  the  court  With  this  condition  of 
the  testimony,  we  think  that  the  court  prop- 
erly stated  the  law  applicable  to  such  testi- 
mony when  it  instructed  the  jury  that  the 
landowner  could  not  recover  the  value  of  the 
ground  for  two  uses  or  purposes.  But  we 
think  that  the  court  by  this  holding  Intended 
to  say,  and  that  it  was  so  understood,  in  the 
case,  that  this  meant  two  incompatible  uses; 
for,  if  the  uses  are  incompatible,  if  the  land- 
owner uses  the  land  for  one  purpose,  he  can- 
not use  It  for  the  other,  nor  could  his  grantee 
use  the  land  for  both  such  incompatible  pur- 
poses, whether  such  grantee  is  a  railroad 
company,  receiving  by  operation  of  law,  or 
a  town-lot  occupant,  receiving  by  the  gran- 
tor's voluntary  deed.  But,  on  the  other 
hand,  If  the  proposed  or  described  uses  of 
the  land  do  not  Interfere  with  each  other,  tt 
is  apparent  that  the  owner,  or  his  grantee, 
can  use  the  land  for  both  purposes;  and,  if 
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such  owner  or  his  grantee  can  so  use  the  land 
for  two  purposes,  there  Is  a  value  for  each 
purpose,  of  which  value  the  landowner  is 
deprived,  whether  his  land  is  taken  from  him 
by  condemnation,  or  granted  by  him  by  vol- 
untary deed.  Such  two  compatible  uses  of 
the  land  would,  therefore,  go  to  constitute 
Its  market  value,  and  It  Is  conceded  that  the 
owner  may  recover  the  market  value.  We 
think  that  these  views  were  those  which  ob- 
tained upon  the  trial  of  the  Warren  Case. 
In  the  instruction  of  the  court  to  the  jury  in 
that  case,  it  was  held,  in  effect  that  a  land- 
owner could  not  recover  a  value  for  two  uses 
of  the  land  If  the  one  use  excluded  the  other. 
Thus  the  court  instructed  the  jury.  The 
court  did  not  Instruct  the  Jury  simply  and 
baldly  that  the  landowner  could  recover  only 
for  the  most  valuable  use,  nor  did  the  court 
Instruct  the  jury  baldly  that  the  landowner 
could  not  recover  for  two  uses,  but  the  Jury 
was  instructed,  in  effect,  that  if  one  use  ex- 
cluded the  other  the  landowner  could  recov- 
er for  one  only,  and  that  he  might  recover 
for  the  most  valuable  use.  By  referring  to 
the  instruction  in  the  Warren  Case  it  is  seen 
that  it  holds  that,  if  the  town-lot  use  pre- 
vented a  mining  use  to  as  great  an  extent 
as  the  railway  use  would  prevent  the  min- 
ing use,  then  the  landowner  could  recover 
the  value  of  one  use  only.  This  seems  to 
us  logical,  and  perfectly  in  accord  with  the 
decisions  that  the  landowner  may  recover 
the  .market  value  of  the  land.  But  in  the 
case  at  bar  the  court,  by  excluding  evidence 
as  to  value  of  the  land  for  a  mining  use, 
and  by  forbidding  the  landowner  from  prov- 
ing more  than  one  use,  decided  the  question 
a  priori  of  whether  the  town-lot  use  would 
in  fact  Interfere  with  the  mining  use  to  as 
great  an  extent  as  the  railway  use  would 
prevent  a  mining  use.  We  cannot  but  con- 
clude that  this  was  a  question  of  fact  which' 
should  have  been  determined  by  evidence. 
The  evidence  being  Introduced,  the  court 
should,  by  appropriate  instructions,  as  in 
the  Warren  Case,  have  properly  limited  the 
consideration  of  this  evidence  by  the  jury. 
The  Jury  could  then,  under  these  proper  in- 
structions, have  determined  whether  the 
town-lot  use  would  destroy  the  owner's  use 
of  the  surface  of  the  ground  for  mining  pur- 
poses to  the  same  extent  as  would  the  rail- 
way use.  It  must  be  remembered  through- 
out this  whole  consideration,  however,  that 
the  railway  company  condemns  and  takes 
only  the  easement  of  the  use  of  the  surface 
of  the  ground  (section  509,  Code  Civ.  Proa), 
and  does  not  take  the  owner's  estate  in  the 
minerals,  or  the  right  to  work  the  ground 
for  the  minerals,  if  he  can  do  so  by  not  in- 
terfering with  the  railway's  estate  In  the 
i*asement  Perley  v.  Chandler,  6  Mass.  454; 
West  Covington  v.  Freking,  8  Bush.  121;  Du- 
buque v.  Benson,  23  Iowa,  248;  Blake  v. 
Itlch,  34  N.  H.  282;  Tucker  v.  Eldred,  C  R.  I. 
U>4;  Woodruff  v.  Neal,  28  Conn.  1G5;  Jack- 
son v.  Hathaway,  15  Johns.  447.  Therefore, 


In  considering  the  compatibility  or  noncom- 
patibility,  the  consistency  or  Inconsistency, 
of  the  uses  of  this  surface  easement  for 
town-lot  purposes  and  mining  purposes,  or 
for  railway  purposes  and  mining  purposes, 
there  must  be  constantly  kept  in  mind  the 
estate  which  the  condemnation  by  the  rail- 
way company  takes,  namely,  the  easement 
of  the  right  of  way,  which  would  be  the 
same  estate,  as  far  as  the  mines  are  con- 
cerned, as  would  be  granted  by  the  owner 
If  be  voluntarily  deeded  to  a  town-lot  occu- 
pant, reserving  to  himself  the  mines.  It  is 
perhaps,  difficult  to  understand  how  the  sur- 
face of  the  ground  could  be  used  for  mining 
purposes  if  the  easement  of  the  right  of  way 
to  the  railway  company  had  been  granted, 
any  better  than  such  surface  could  be  used 
for  mining  purposes  If  an  easement  for  town- 
lot  uses  had  been  granted,  but  we  cannot 
bold  otherwise  than  that  this  matter  Is  a 
question  of  fact,  upon  which  evidence  should 
have  been  allowed,  and  upon  which  the  Jury 
should  have  decided,  under  proper  instruc- 
tions, as  we  have  above  pointed  out  The 
judgment  is  therefore  reversed,  and  the  case 
is  remanded  for  new  trial.  Reversed  and 
remanded. 

HUNT,  J.,  concurs. 


(16  Mont  4«4) 

BOOKW  ALTER  v.  CONRAD  et  el.1 

(Supreme  Court  of  Montana.    March  11,  1805. > 

Chanob  of  Vbnub  —  Action  R rutins  to  Laxv 
— Formation  of  Nbw  Codntt. 

1.  Const  art  8,  §  11,  provides  that  action*- 
concerning  land  shall  be  commenced"  in  tin 
county  in  which  the  land  is  situated.  Code  Civ 
Proc.  5  56,  provides  that  such  actions  shall  be 
"tried''  in  the  county  where  the  land  is  situated. 
Held,  that  where  an  action  was  commenced  in  n 
county  in  which  the  land  was  then  situated,  and 
subsequently,  and  before  defendant's  appear- 
ance, a  new  county  was  formed  out  of  that  part 
In  which  the  land  was,  defendant  was  entitled 
to  a  change  of  venue  to  the  new  county,  if  b* 
applied  therefor  at  the  time  he  appeared. 

2.  "General  Laws"  (Comp.  St  §  200),  pro 
viding  that  no  action  pending  at  the  time  any 
statutory  provision  shall  be  repealed  shall  be  af- 
fected by  such  repeal,  does  not  affect  the  right 
of  defendant  to  a  change  of  venue  in  an  action 
concerning  land,  where  the  action  was  com- 
menced in  the  county  wherein  the  land  was  then 
situated,  but  by  a  subsequent  act  creating  a 
new  county,  the  land  was  made  part  of  the  new- 
county. 

Appeal  from  district  court  Missoula  coun- 
ty; Frank  H.  Woody,  Judge. 

Action  by  J.  Bookwalter  against  Charles 
E.  Conrad  and  others.  From  an  order  of 
the  district  court  denying  a  change  of  venue, 
defendants  appeal.  Reversed. 

This  Is  an  appeal  from  an  order  of  the  dis- 
trict court  refusing  to  grant  defendants'  mo- 
tion for  a  change  of  venue.  The  action  was 
commenced  February  4,  1803,  In  the  district 
court  of  Missoula  county.  The  subject  of 
the  action  was  real  estate,  then  situate  in 
Missoula  county.    On  February  6,  1803.  an 

■  For  opinion  on  rehearing,  set  39  Pac  853 
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act  of  the  legislative  assembly  was  approved, 
creating  the  county  of  Flathead,  said  act  to 
go  Into  effect  March  1,  1S93.  The  real  prop- 
erty which  was  the  subject  of  the  action  was 
within  that  portion  of  Missoula  county 
which,  by  this  act  of  the  legislature,  became 
a  part  of  Flathead  county.  Prior  to,  and  at 
the  time  of,  the  appearance  of  the  defend- 
ants in  the  action,  the  land  which  was  the 
subject  thereof  had  thus  become  to  be  with- 
in Flathead  county.  On  this  ground  the  de- 
fendants' motion  for  a  change  of  venue  Is 
made.  The  motion  being  denied,  they  ap- 
peal from  that  order. 

Sanford  &  Grnbb,  A.  J.  Shores,  and  Blck- 
ford.  Stiff  &  Hershey,  for  appellants.  Toole 
&  Wallace,  for  respondent 

DE  WITT,  J.  (after  stating  the  facts).  The 
labor  and  zeal  of  counsel  in  preparing  briefs 
in  this  case  seem  to  us  to  be  disproportionate 
to  the  gravity  of  the  legal  proposition  involv- 
ed, which,  indeed,  occurs  to  us  as  a  very 
simple  one.  Counsel  for  respondent,  among 
other  things,  In  support  of  their  opposition 
to  the  motion  to  grant  the  change  of  venue, 
rely  upon  a  portion  of  section  11,  art  8,  of 
the  constitution,  which  Is  as  follows:  "All 
actions  for  the  recovery  of,  the  possession  of, 
quieting  the  title  to,  or  for  the  enforcement 
of  liens  upon  real  property,  shall  be  com- 
menced in  the  county  in  which  the  real  prop- 
erty, or  any  part  thereof,  affected  by  such 
action  or  actions,  is  situated."  The  action 
in  the  case  at  bar  was  commenced  as  the 
constitution  requires.  The  action  was  as  to 
real  property,  and  it  was  commenced  In  the 
county  In  which  the  real  property  was  sit- 
uated, to  wit  Missoula  county.  But  we  can- 
not understand  how  it  may  be  argued  that 
this  provision  of  the  constitution  requires 
that  the  action  shall  be  tried  in  a  county 
where  the  real  property  is  not  situated,  or 
In  a  county  where  the  real  property  has  ceas- 
ed to  be  situated,  long  before  the  trial,  and, 
Indeed,  almost  at  once  after  the  filing  of  the 
complaint  If  any  Inference  Is  to  be  drawn 
from  section  11,  art  8,  of  the  constitution, 
as  to  where  an  action  in  regard  to  real  prop- 
erty is  to  be  tried,  It  would  seem  to  us  to 
be  more  reasonable  that  such  action  Is  in- 
tended to  be  tried  In  the  county  where  the 
real  estate  is  situated.  Why  declare  by  the 
constitution  that  an  action  should  be  com- 
menced in  the  county  where  the  real  prop- 
erty Is  situated,  and  then  infer  from  this 
provision  that  the  action  must  be  tried  in  a 
county  where  it  is  not  situated  at  the  time  of 
the  trial,  or  long  prior  thereto?  Such  reason- 
ing from  the  constitution  seems  to  us  to  be 
wholly  unwarranted.  On  the  other  hand,  the 
spirit  of  this  constitutional  provision  seems  to 
be  that  if  an  actiou  as  to  real  property  is  to  be 
commenced  In  the  county  where  the  real  prop- 
erty is.  it  should  also  be  tried  in  such  coun- 
ty subject  to  change  of  venue.  The  com- 
mencement of  an  action  does  not  largely  in- 


volve the  convenience  of  the  parties  or  witr 
n  esses.  The  complaint  may  be  mailed  to 
the  clerk  of  the  court  and  summons  Issued 
and  served  without  the  personal  attention 
of  the  parties  at  all.  But  the  trial  does  In- 
volve the  convenience  of  the  parties  and 
witnesses.  We  certainly  cannot  hold  that 
the  constitutional  provision  which  requires 
an  action  to  be  commenced  In  the  county 
where  the  real  property  is,  also  Intends  to 
require  that  action  should  be  tried  in  that 
county  when  the  real  property  is  no  longer 
therein.  We  therefore  think  that  section  56 
of  the  Code  of  Civil  Procedure  is  not  in  con- 
flict with  section  11,  art  8,  of  the  constitu- 
tion In  Its  application .  to  the  facts  In  this 
case.  Section  56  of  the  Code  of  Civil  Pro- 
cedure Is  as  follows:  "Except  when  other- 
wise provided,  actions  for  the  following  caus- 
es shall  be  tried  in  the  county  In  which  the 
subject  of  the  action,  or  some  part  thereof, 
is  situated,  subject  to  the  power  of  the  court 
to  change  the  place  of  trial,  as  provided  In 
this  act:  First  For  the  recovery  of  real 
property,  or  of  an  interest  therein,  or  for  the 
determination  in  any  form  of  such  right  or 
interest  and  for  injuries  to  real  property. 
Second.  For  the  partition  of  real  property. 
Third.  For  the  foreclosure  of  a  mortgage  on 
real  property:  provided,  that  where  such 
real  property  Is  situated  partly  In  one  coun- 
ty and  partly  in  another,  the  plaintiff  may 
select  either  of  said  counties,  and  the  coun- 
ty so  selected  shall  be  the  proper  county  for 
the  trial  of  any  or  all  of  such  actions  as  are 
mentioned  in  this  section.**  Therefore  sec- 
tion 56  designates  the  place  of  the  trial  of 
this  action  as  in  Flathead  county,  for  It  is 
there  that  the  land  Is  situated.  But  defend- 
ants, when  they  came  to  appear  in  the  case, 
found  that  the  action  was  In  a  county  other 
than  that  in  which  the  land  was  situated. . 
They  found  that  the  action  was  In  the  wrong; 
county.  Consulting  the  statute,  they  found 
sections  61  and  62  of  the  Code  of  Civil  Pro- 
cedure, as  follows: 

"Sec.  61.  If  the  county  In  which  the  action 
Is  commeuced  Is  not  the  proper  county  for 
the  trial  thereof,  the  action  may,  notwith- 
standing, be  tried  therein,  unless  the  defvnd- 
ant,  at  the  time  he  appears  and  answer*  or 
demurs,  files  an  affidavit  of  merits,  and  de- 
mands, in  writing,  that  the  trial  be  had  in 
the  proper  county. 

"Sec.  62.  The  court  may,  on  good  cause 
shown,  change  the  place  of  trial  in  the  fol- 
lowing cases:  First  When  the  county  des- 
ignated in  the  complaint  is  not  the  proper 
county." 

The  defendants  were  timely  In  making 
their  motion  for  change  of  venue:  that  is, 
at  the  time  when  they  appeared.  They  then 
found  that  under  the  facts  as  they  existed— 
that  is,  the  land  being  in  Flathead  county 
and  not  in  Missoula  county.— the  county  des- 
ignated in  the  complaint  was  not  the  proper 
county.  These  were  the  conditions  existing; 
at  the  time  the  defendants  appeared.  Wal- 
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lace  v.  Owsley,  11  Mont.  219,  27  Pac.  790. 
It  is  true  that  these  conditions  did  not  exist 
when  the  complaint  was  tiled,  but  were 
brought  about  by  reason  of  the  act  of  the 
legislature  cutting  off  a  part  of  the  terri- 
tory of  Missoula  county,  and  placing  the 
same  within  Flathead  county,  which  terri- 
tory Included  the  real  property  In  question 
In  this  action.  And  here  counsel  for  re- 
spondent urge  the  applicability  of  section 
209,  "General  Laws,"  Comp.  St.,  which  Is  in 
part  as  follows:  "No  action,  plea,  prosecu- 
tion, civil  or  criminal,  pending  at  the  time 
any  statutory  provision  shall  be  repealed, 
shall  be  affected  by  such  repeal,  but  the 
same  shall  proceed  in  all  respects  as  if  such 
statutory  provisions  had  not  been  repealed." 
Counsel  contend  that  under  this  section  of 
the  statute  the  action  must  proceed  in  Mis- 
soula county,  because  it  was  pending  there 
when  Flathead  county  was  created,  and  that 
the  act  of  the  legislature  creating  Flathead 
county  could  not  affect  the  action  then  pend- 
ing in  Missoula  county.  But  we  are  of  opin- 
ion that  the  act  creating  Flathead  county 
did  not,  in  the  language  of  said  section  209, 
affect  the  action  pending  in  Missoula  county. 
It  did  not  affect  the  action,  or  have  to  do 
with  the  action  at  all.  It  simply  worked 
the  result  of  changing  the  proper  place  of 
trial  to  the  new  county.  No  rights  in  the 
action,  no  pleas  or  defenses  therein,  were 
affected.  By  reason  of  the  creation  of  Flat- 
head county,  and  by  reason  of  a  change  of 
vonue,  If  It  were  granted,  the  action  would 
simply  be  picked  up  in  its  entirety,  taking 
all  its  parts  and  attributes,  and  transported 
to  the  place  of  trial  intended  by  the  con- 
stitution and  the  laws.  We  are  of  opinion 
that  the  effect  and  Intent  of  said  section 
209  is  to  preserve  the  action  as  it  existed, 
that  it  shall  not  suffer  in  its  validity,  and 
that  all  the  steps  taken  in  the  same  shall  be 
saved  entire.  "Anderson's  Law.  Dictionary 
defines  an  action  as  follows:  The  lawful 
demand  of  one's  right  (3  Bl.  Comm.  116)  in 
a  court  of  justice.  McBride's  Appeal,  72 
Pa.  St  483.'  Another  definition  in  the  same 
dictionary  is:  'An  action  or  suit  is  any  pro- 
ceeding for  the  purpose  of  obtaining  such 
remedy  as  the  law  allows.'  The  definition 
cites  Harris  v.  Insurance  Co.,  35  Conn.  311. 
In  that  case  the  court,  speaking  of  'suit'  or 
'action,'  says:  'But  by  a  suit,  within  the 
meaning  of  this  provision  of  the  policy  [of 
insurance],  is  more  clearly  meant  any  pro- 
ceeding in  the  court  for  the  purpose  of  ob- 
taining such  remedy  as  the  law  allows  a 
party  under  the  circumstances.'  Black's 
Law  Dictionary,  under  the  title  of  'Action,' 
gives  this  definition:  The  legal  and  formal 
demand  of  one's  rights  from  another  person 
or  party,  made  and  insisted  on  in  a  court 
of  justice.'  "  State  v.  Newell,  13  Mont.  302, 
34  Pac  28.  See  this  same  case  last  cited  for 
a  more  full  exposition  of  what  an  action  is. 
We  are  of  opinion  that  the  action  is  the  pro- 
ceeding itself,  and  not  the  place  where  the 


proceeding  is  tried,  and  that  section  209  re- 
fers to  the  proceeding,  and  its  preservation, 
as  above  noted,  and  not  to  the  place  of  the 
trial.  We  are  of  opinion  that  the  motion  for 
a  change  of  venue  should  be  granted.  The 
whole  spirit  of  the  constitution,  and  the 
laws  of  this  state  and  elsewhere,  and  the 
decisions  of  the  courts,  Is  to  the  effect  that 
actions  in  regard  to  real  property  shall  be 
tried  In  the  Jurisdiction,  or  in  the  geograph- 
ical division  of  the  jurisdiction,  where  the 
land  is  situated.  It  is  quite  true,  probably, 
that  in  framing  the  laws  as  to  the  place  of 
trial,  and  the  change  of  the  place  of  trial, 
there  was  not  within  contemplation  the  par- 
ticular and  peculiar  facts  of  a  county  being 
divided  at  just  about  the  time  when  a  mo- 
tion for  a  change  of  venue  could  be  filed. 
But  we  believe  that  applying  the  constitu- 
tion and  the  laws  to  the  facts  as  we  find 
them  in  this  case,  the  motion  should 
have  been  granted.  The  order  of  the  dis- 
trict court  Is  therefore  reversed,  and  the 
case  Is  remanded,  with  directions  to  grant 
the  defendants  a  change  of  venue  to  Flat- 
head county.  Reversed. 

HUNT,  J.,  concurs. 


(15  Mont  460) 

HOLLAND  v.  BOARD  OF  COM'RS  OF  SIL- 
VER BOW  COUNTY. 
(Supreme  Court  of  Montana.    March  11,  1895.) 
Taxable  Pbopebtt— Mortgages  Owned  bt  Non- 
residents. 

1.  Under  Code  Civ.  Proc.  §  371,  which  de- 
clares that  a  mortgage  of  real  property  is  not  a 
conveyance  which  will  enable  the  owner  to  take 
possession  without  foreclosure  and  sale,  the  in- 
strument is  not  an  interest  in  land,  hut  security 
only,  and  subject  to  the  doctrines  of  equity. 

2.  Mortgages  as  collateral  security  are  deem- 
ed to  have  no  situs  except  that  of  the  domicile  of 
their  owner,  and  when  owned  by  nonresidents 
of  the  state  are  not  "property  in  the  state  sub- 
ject to  taxation,"  within  the  meaning  of  the  rev- 
enue act  of  1891. 

Appeal  from  district  court,  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  M.  L.  Holland  against  the  board 
of  county  commissioners  of  Silver  Bow  coun- 
ty to  recover  for  compensation  as  assessor. 
From  a  judgment  for  plaintiff  for  $10.27,  and 
an  order  denying  a  new  trial,  plaintiff  ap- 
peals. Affirmed. 

The  plaintiff  and  appellant,  Holland,  was, 
In  1891,  the  assessor  of  Silver  Bow  county. 
As  such  assessor,  In  the  year  1891,  he  re- 
turned his  assessment,  amounting  to  $32,- 
043,606,  including  the  assessment  on  all  mort- 
gages, deeds  of  trust,  contracts,  and  other 
obligations  by  which  any  debt  was  secured, 
and  which  remained  unsatisfied,  on  the  rec- 
ords of  the  recorder's  office  of  Silver  Bow 
county,  and  which  was  not  barred  by  the 
statute  of  limitations  at  12  o'clock  m.  on  the 
first  Monday  In  March,  1891.  On  October  6, 
1891,  the  board  of  county  commissioners 
struck  from  the  assessment  roll  the  sum  of 
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$11,783,007,  on  the  ground  that  the  assess- 
ment list  Included  mortgages  for  that  amount 
which  belonged  to  nonresidents  of  the  state, 
and  for  that  reason  were  improperly  assess- 
ed. The  assessor  claimed  his  compensation 
on  the  total  assessment  made  by  him.  The 
commissioners  disallowed  the  sum  of  $2,945.- 
75  of  his  account,  that  sum  being  the  com- 
mission charged  on  the  mortgages  held  by 
nonresidents,  which  the  commissioners  struck 
from  the  roll.  The  plaintiff  appealed  to  the 
district  court.  There  was  a  trial  without  a 
Jury.  The  court  found  that  $11,783,007  of 
the  assessment  was  upon  mortgages  owned 
by  nonresidents,  and  that  by  the  law  the 
plaintiff  could  not  recover  compensation  upon 
such  assessment.  There  was  some  correc- 
tion made  by  the  court,  so  that  plaintiff  re- 
covered a  judgment  for  $10.27.  A  motion  for 
new  trial  was  overruled,  and  plaintiff  ap- 
peals. 

Stephen  De  Wolfe,  for  appellant.  H.  J. 
Haskell  and  M.  L.  Wines,  for  respondent 

HUNT,  J.  (after  stating  the  facts).  The 
principal  question  for  decision  is:  Under  the 
revenue  law  of  1891,  was  a  tax  imposed  on 
mortgages,  deeds  of  trust,  and  other  Instru- 
ments for  the  security  of  debts,  when  such 
securities  were  owned  and  held  by  nonresi- 
dents of  the  state?  It  Is  well  settled  In  this 
state  that  under  section  371  of  the  Code  of 
Civil  Procedure,  which  declares  that  a  mort- 
gage of  real  property  shall  not  be  deemed  a 
conveyance,  whatever  Its  terms,  so  as  to  en- 
able the  owner  of  the  mortgage  to  recover 
possession  of  the  real  property  without  fore- 
closure and  sale,  the  character  of  the  In- 
strument Is  restricted  to  purposes  of  se- 
curity, and  is  subject  to  the  doctrines  of 
equity.  Fee  v.  Swingly,  6  Mont.  598,  13  Pac. 
375;  First  Nat  Bank  v.  Bell  S.  &  O.  Mln. 
Co.,  8  Mont.  32,  19  Pac.  403;  2  Jones,  Mortg. 
§§  20,  39.  In  Gallatin  Co.  v.  Beattie,  3  Mont 
173,  the  assessor  of  Gallatin  county  assessed 
certain  mortgages  in  that  county  to  a  resi- 
dent of  another  county  I  Justice  Knowles 
says:  "A  mortgage  is  a  security  for  a  debt 
It  creates  no  estate  In  real  property.  The 
equity  doctrine  is  that  the  mortgage  is  a 
mere  security  for  the  debt,  and  only  a  chattel 
Interest.  In  regard  to  mortgages,  we  have 
followed  the  decisions  of  the  courts  of  Cali- 
fornia, from  which  state  we  borrowed  our 
statutes  upon  that  subject.  The  rule  estab- 
lished by  the  courts  of  that  state  upon  this 
subject  is  an  equity  rule.  *  *  *  The  rec- 
ord of  a  mortgage  is  not  the  mortgage  itself, 
or  any  more  than  any  other  copy."  McMillan 
v.  Richards,  70  Am.  Dec.  655.  Regarding  a 
mortgage,  therefore,  for  the  purposes  of  tax- 
ation, as  nothing  more  than  a  collateral  se- 
curity, depending  upon  some  outside  obliga- 
tion to  secure  which  it  is  given,  It  is  estab- 
lished by  the  great  weight  of  authority  that 
the  mortgage  belongs  to  the  owner  of  the 
debt  and  passes  with  the  debt  to  any  lawful 


holder  thereof.   Attorney  General  v.  Super- 
visors of  Sanilac  Co.,  71  Mich.  31,  38  N.  W. 
639.   The  debt  therefore,  if  owned  and  con- 
trolled by  one  not  a  resident  of  the  state,  is 
not  "property  in  the  state,  subject  to  taxa- 
tion," as  provided  by  the  revenue  act  of  1891, 
but  can  be  assessed  only  at  the  domicile  or 
place  of  residence  of  the  creditor,  without 
regard  to  the  domicile  of  the  debtor.  Cooley, 
Tax'n,  63;    Eells  v.  Holder.  2  McCrary. 
622,  12  Fed.  608;  Grant  v.  Jones,  39  Ohio 
St  514;  State  v.  Van  Syckle  (N.  J.  Sup.) 
8  Atl.  120;  Mayor  v.  Hussey  (Md.)  9  Atl.  19; 
City  &  County  of  San  Francisco  v.  Mackey, 
22  Fed.  602;  State  v.  Darcy  (N.  J.  Sup.)  16 
Atl.  161;  City  of  St.  Paul  v.  Merritt  7  Minn. 
258  (Gil.  198);  Board  of  Commissioners  v. 
Cutter,  3  Colo.  349;  Worthington  v.  Sebas- 
tian, 25  Ohio  St  1;  Liverpool  &  London  & 
Globe  Ins.  Co.  v.  Board  of  Assessors,  44  La. 
Ann.  760,  11  South.  91;  Goldgart  v.  People, 
106  111.  25;  Foresman  v.  Byrns,  68  Ind.  247; 
1  Desty,  Tax'n,  pp.  62,  330;  People  v.  East- 
man, 25  Cal.  603;  State  Tax  on  Foreign-Held 
Bonds,  15  Wall.  300;  People  v.  Smith,  88  N. 
Y.  577;  Territory  v.  Delinquent  Tax  List 
(Ariz.)  24  Pac.  182;  De  Vignler  v.  City  of 
New  Orleans,  4  Woods,  206, 16  Fed.  11;  Com. 
v.  Chesapeake  &  O.  R.  Co.,  27  Grat  344.  The 
appellant  seeks  to  distinguish  the  State  Tax 
on  Foreign-Held  Bonds  Case,  supra,  from  the 
doctrine  fully  supported  by  the  authorities 
listed  above;  but  nearly  every  case  which 
we  have  read  by  our  original  examination  of 
this  question,  or  which  has  been  called  to 
our  attention  by  the  briefs  of  counsel,  re- 
gards the  opinion  of  Justice  Field  in  that 
case  as  upholding  the  general  principle  that 
personal  property,  consisting  of  mortgages 
and  debts  generally,  owned  by  a  nonresident 
of  the  state  endeavoring  to  tax  such  prop- 
erty, "has  no  situs  independent  of  the  domi- 
cile of  the  owner."  And  until  the  same  court 
which  rendered  that  opinion  declines  to  regard 
It  as  maintaining  such  a  principle,  we  accept 
the  general  interpretation  given  to  the  language 
of  J udge  Field  as  the  correct  one,  restricting 
Its  application,  however,  to.  mortgages  in  the 
possession  of  the  owner.   The  case  of  Com- 
mon Council  of  City  of  Detroit  v.  Board  of 
Assessors  of  City  of  Detroit  91  Mich.  78,  51 
N.  W.  787,  cited  by  appellant  decided  that 
the  law  of  Michigan  taxing  mortgages  owned 
by  nonresidents  was  not  unconstitutional. 
The  statute  of  that  state,  however,  expressly 
provided  that  any  "mortgage  by  which  a 
debt  is  secured,  when  land  within  this  state 
is  pledged  •  *  •  shall,  for  the  purposes 
of  assessment  and  taxation,  be  deemed  and 
treated  as  an  interest  in  the  land  so  pledged." 
The  court  held  that  the  legislature  could  give 
a  situs  to  mortgages  where  the  land  was  sit- 
uated, treating  them  as  interests  in  realty, 
though  held  by  nonresidents.   In  distinguish- 
ing the  case  from  the  State  Tax  decision, 
supra,  the  court  say  that  the  statute  of  Mich- 
igan "imposes  a  tax  upon  an  interest  in  real 
estate  as  such,"  while  the  decision  of  the 
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supreme  court  of  the  United  States  was  that 
a  tax  could  not  be  Imposed  upon  the  bond 
Itself,  which  had  a  situs  at  the  domicile  of 
its  owner.  A  careful  examination,  therefore, 
of  the  Michigan  case,  demonstrates  that  the 
legislature,  in  the  opinion  of  the  court,  had 
the  power  "to  fix  the  situs  for  the  purpose  of 
taxation  at  the  place  of  the  location  of  the 
property  mortgaged,"  and  that  real-estate 
mortgages,  for  the  purpose  of  taxation, 
could  be  treated  as  interests  in  lands.  The 
Oregon  cases  cited  recognize  a  statute  of 
that  state  similar  to  that  of  Michigan,  and 
uphold  its  constitutionality.  But  until  the 
legislature  passes  such  a  law  in  Montana 
it  is  unnecessary  to  inquire  into  its  validity, 
for  we  are  of  opinion  that  in  the  revenue  law 
of  1801  there  is  no  provision  giving  a  situs 
to  mortgages  owned  by  nonresidents  as  prop- 
erty within  the  state.  The  general  rule  must, 
therefore,  control,  and  the  case  be  determin- 
ed adversely  to  plaintiff.  See  above  authori- 
ties. It  may  be  that  if,  as  a  fact,  notes  and 
mortgages  owned  by  nonresidents  are  actual- 
ly within  the  state,  and  are  controlled  by  the 
agents  therein,  who  retain  them,  and  make 
the  investments  for  the  owners,  such  securi- 
ties, under  the  present  revenue  laws,  are 
Kubject  to  taxation,  in  the  hands  of  such 
agents,  as  property  in  the  state.  That  ques- 
tion is  not  before  us.  But,  as  said  before, 
the  <&se  at  bar  is  not  excepted  from  the  gen- 
eral rule  that  "securities,  such  as  mortgages 
and  the  like,  are  deemed  to  have  no  situs 
except  that  of  the  domicile  of  the  owner," 
hence  are  not  subject  to  taxation  in  this  state 
If  the  domicile  of  the  owner  is  without  the 
state.  From  the  foregoing  views  it  logically 
follows  that  the  assessor,  having  assessed 
property  not  within  the  state,  and  therefore 
not  taxable,  cannot  recover  his  fees  for  such 
assessment.  Herriman  v.  Stowers,  43  Me. 
499;  Berry  v.  Commissioners,  6  Mont  121, 
9  Pac.  899.  The  order  overruling  a  motion 
for  new  trial  and  the  Judgment  are  affirmed. 
Affirmed. 

DE  WITT,  J.,  concurs. 
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(Supreme  Court  of  Colorado.    Feb.  8,  1895.) 

Oriiuoir  Evidence  —  Hypothetical  Questions— 
Review  on  Appbal—  Malpractice 
— Insthcctions. 

1.  Hypothetical  questions  to  a  medical  ex- 
pert, which  assume  the  facts  in  accordance  with 
the  theory  of  the  party  asking  them,  of  what  the 
evidence  tends  to  prove,  are  proper  where,  al- 
though the  facts  are  disputed,  there  is  ample  tes- 
timony tending  to  support  every  phase  of  the 
questions,  and  sufficient  to  justify  the  submis- 
sion thereof  to  the  jury. 

2.  A  verdict  for  plaintiff  in  an  action  for 
malpractice,  which  is  based  on  conflicting  and 
sufficient  evidence,  will  not  be  disturbed  on  the 
credibility  of  the  witnesses  or  the  weight  of 
their  testimony,  or  because  the  reviewing  court 

-  i  Rehearing  denied  March  4,  1893. 
v.39P.no.6— 37 


may  differ  from  the  medical  experts  as  to  the 
propriety  of  the  diagnosis  and  treatment. 

3.  An  instruction  that  defendant,  sued  for 
malpractice,  is  not  liable  if  he  exercised  his  best 
judgment  in  diagnosing  and  treating  plaintiff's 
case,  although  he  may  have  been  mistaken  as  to 
the  true  character  of  the  disease,  is  properly  re- 
fused, as  exempting  defendant  from  liability  if 
he  used  his  best  judgment,  although  he  may  have 
been  careless  in  making  his  diagnosis,  or  the 
proper  mode  of  treatment  may  not  have  been  in- 
volved in  doubt. 

4.  An  instruction  that  a  physician  is  liable 
for  malpractice  if  he  omitted  the  ordinary  and 
established  mode  of  treatment,  no  matter  how 
much  skill  he  may  have  possessed,  is  not  mis- 
leading, where  there  is  no  claim  that  the  case 
was  one  involving  doubt  as  to  the  proper  mode 
of  treatment,  and  the  issue  and  testimony  re- 
late solely  to  the  question  whether  defendant 
neglected  to  follow  the  ordinary  and  clearly-es- 
tablished practice  in  treating  plaintiff. 

5.  An  instruction  that  It  is  incumbent  on 
surgeons  to  conform  to  the  established  system 
of  treatment  of  a  particular  disease  is  not  er- 
roneous or  misleading  on  the  ground  that  the 
treatment  referred  to  is  one  prescribed  by  some 
writers  and  surgeons,  and  not  that  universally 
commended,  where  there  is  no  conflict  as  to 
the  proper  mode  of  treatment. 

6.  A  charge  that  defendant  is  liable  if 
through  his  negligence  gangrene  set  in,  and  ne- 
cessitated amputation,  or  if  it  had  set  in  before 
his  first  visit,  and  he  neglected  the  proper  and 
ordinary  measures  to  prevent  its  progress,  there- 
by necessitating  amputation  or  greater  amputa- 
tion than  would  otherwise  have  been  necessary, 
is  not  erroneous  as  assuming  as  a  fact  that  gan- 
grene had  set  in  when  defendant  was  called,  or 
during  his  treatment  of  plaintiff. 

7.  In  an  action  for  malpractice  the  fact 
that  gangrene  had  set  in  during  defendant's 
treatment  of  the  case  is  sufficiently  established 
to  justify  an  instruction  based  on  that  assump- 
tion by  the  testimony  of  plaintiff  and  another 
witness  tending  to  show  gangrene,  and  of  sev- 
eral physicians  who  afterwards  attended  plain- 
tiff that  there  was  then  gangrene,  which  had  ap- 
parently existed  for  some  time,  and  of  defend- 
ant himself  that  he  feared,  but  did  not  know, 
that  gangrene  had  set  in. 

a.  The  giving  of  a  charge  that  it  is  impor- 
tant to  the  interests  of  society  that  the  profes- 
sion intrusted  with  the  preservation  of  health 
and  lives  of  the  community  should  be  held  to  a 
strict  rule  of  accountability  is  not  ground  for 
reversal,  where  the  jury  were  correctly  instruct- 
ed as  to  the  rules  governing  the  duty  and  liabil- 
ity of  surgeons,  and  it  is  evident  from  the  entire 
record  that  they  could  not  have  been  misled 
thereby. 

Appeal  from  court  of  appeals. 

Action  by  Jesse  R.  Jackson  against  N.  G. 
Burnham.  From  a  reversal  by  the  court  of 
appeals  (28  Pac.  250)  of  a  judgment  of  the 
district  court  for  plaintiff,  plaintiff  appeals. 
Reversed. 

This  action  was  originally  brought  by 
Jesse  R.  Jackson,  In  the  district  court  of 
Arapahoe  county,  against  N.  G.  Burnham, 
to  recover  damages  for  malpractice.  The 
complaint  avers,  in  substance,  that  the  de- 
fendant was  a  physician,  engaged  In  the 
practice  of  his  profession  at  the  city  of 
Denver;  that  plaintiff  employed  him  to  treat 
him  for  a  malady  from  which  he  then  suf- 
fered; that  defendant  entered  upon  such 
employment,  and  undertook,  as  a  physician 
and  surgeon,  to  administer  medicines  and 
cure  him  of  said  malady;  "that  said  de- 
fendant did  not  use  reasonable,  ordinary, 
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due,  and  proper  care  or  skill  In  his  treat- 
ment of  this  plaintiff,  and  In  endeavoring 
to  cure  this  plaintiff  of  the  said  malady,  in 
this:  that,  this  plaintiff  being  afflicted  with 
phimosis,  or  an  adherence  of  the  prepuce  or 
foreskin  of  the  penis  to  the  head  thereof, 
and  a  consequent  swelling  thereof,  the  said 
defendant,  instead  of  slitting  up  the  prepuce 
or  foreskin  to  the  corona,  etc.,  and  thus 
freeing  the  glands  of  the  penis  and  allowing 
circulation,  and  using  other  appliances  and 
remedies,  as  is  the  reasonable,  usual,  and 
ordinary  method  adopted  by  the  profession 
in  such  cases  as  this  to  prevent  gangrene 
and  sloughing,  etc.,  wrongfully,  negligently, 
and  unskillfully  applied  and  directed  to  be 
applied  and  kept  on  the  penis  of  this  plain- 
tiff a  flaxseed-meal  poultice,  which  applica- 
tion, under  the  circumstances  and  in  the 
condition  of  plaintiff's  malady,  aggravated 
said  malady,  and  accelerated  that  condition 
of  gangrene  and  sloughing  which  followed, 
and  which  might  have  been  prevented  by 
proper  treatment;  and  that  thus  the  6aid 
defendant  wrongfully,  negligently,  and  un- 
skillfully treated  this  plaintiff,  and  wrong- 
fully, negligently,  and  unskillfully  neglect- 
ed to  use  the  proper  and  ordinary  means 
and  care  whereby  this  plaintiff's  member 
aforesaid  might  have  been  saved  and  cured 
or  relieved.  Fourth.  That  by  reason  of  the 
premises,  the  wrongful,  negligent,  careless, 
and  unskillful  treatment  of  this  plaintiff 
by  the  said  defendant, and  without  any  fault 
on  the  part  of  the  plaintiff,  gangrene  and 
sloughing  set  in,  and  It  became  necessary  to 
amputate,  and  the  physicians  attending  this 
plaintiff  did  amputate,  his  penis  wholly 
from  the  body;  that  this  plaintiff  has  been 
injured  in  his  health  and  constitution";  etc., 
and  prays  judgment  In  the  sum  of  $20,000. 
Defendant,  for  answer,  admits  that  he  was 
a  practicing  physician,  and  was  called  to  at- 
tend upon  and  administer  medicine  to  plain- 
tiff, but  denies  generally  each  and  every 
other  allegation  contained  in  the  complaint. 
The  cause  was  tried  to  a  jury;  verdict  and 
judgment  rendered  in  favor  of  plaintiff  for 
the  sum  of  $5,000.  From  this  judgment 
the  defendant  appealed  to  the  court  of  ap- 
peals, which  court  reversed  the  judgment  of 
the  district  court.  From  this  judgment, 
plaintiff  brings  the  case  here  on  appeal. 

A.  H.  Wyckoff  and  C.  H.  Brlerly,  for  ap- 
pellant. Wolcott  &  Vaile  and  Henry  F. 
May,  for  appellee. 

GODDARD,  J.  (after  stating  the  facts). 
The  numerous  errors  assigned  are  directed  to 
the  admission  of  improper  testimony,  and  to 
the  giving  and  refusing  of  instructions. 
Those  assigned  upon  the  admission  of  testi- 
mony are  principally  based  upon  the  court's 
permitting  the  expert  witnesses  on  the  part 
of  plaintiff  to  answer  the  hypothetical  ques- 
tion propounded— First,  because  it  was  not 
limited  to  undisputed  facts;  and,  second,  be- 


cause It  assumed  facts  that  were  not  In  evi- 
dence. This  objection  Is  not  well  taken  up- 
on either  ground.  A  hypothetical  question 
Is  framed  upon  the  assumption  that  the  evi- 
dence tends  to  prove  certain  facts,  and,  if 
within  the  probable  or  possible  range  of  the 
evidence,  it  is  unobjectionable.  Gottlieb  v. 
Hnrtman,  3  Colo.  53;  Cowley  v.  People,  83 
N.  Y.  4G4;  Harnett  v.  Garvey,  66  N.  Y.  641; 
Gulterraan  v.  Steamship  Co.,  83  N.  Y.  358. 
In  the  hypothetical  question  propounded  in 
this  case,  counsel  for  plaintiff  assumed  the 
facts  in  accordance  with  his  theory  of  what 
the  evidence  tended  to  prove.  It  was  not  es- 
sential that  such  facts  should  be  undisputed. 
It  was  the  province  of  the  Jury  to  determine 
whether  they  were  actually  proved.  As  was 
said  by  Folger,  C.  J.,  in  the  case  of  Cowley 
v.  People,  supra,  in  discussing  this  question: 
"The  claim  Is  that  a  hypothetical  question 
may  not  be  put  to  an  expert,  unless  it  states 
the  facts  as  they  exist.  It  Is  manifest,  if 
this  is  the  rule,  that  In  a  trial  where  there  is 
a  dispute  as  to  the  facts,  which  can  be  set- 
tled only  by  the  Jury,  there  would  be  no 
room  for  a  hypothetical  question.  The  very 
meaning  of  the  word  Is  that  it  supposes,  as- 
sumes, something  for  the  time  being.  Each 
side,  in  an  issue  of  fact,  haa  Its  theory  of 
what  is  the  true  state  of  the  facts,  and  as- 
sumes that  it  can  prove  it  to  be  so  to  the 
satisfaction  of  the  jury,  and,  so  assuming, 
shapes  hypothetical  questions  to  experts  ac- 
cordingly." Without  noticing  In  detail  the 
testimony  relied  on  as  tending  to  establish 
the  facts  assumed  In  the  question  complain- 
ed of,  suffice  it  to  say  we  find  ample  testi- 
mony in  the  record  tending  to  support  each 
and  every  phase  of  the  question,  and  suffi- 
cient to  justify  the  submission  of  the  suine 
to  the  jury. 

The  cause  of  action  set  forth  in  the  com- 
plaint is  that  plaintiff  was  afflicted  -with 
phimosis;  that  the  prepuce  or  foreskin  ad- 
hered to  the  head  of  the  penis,  and  caused 
a  constriction  or  strangulation,  that  prevent- 
ed circulation,  and  produced  a  swelling  there- 
of; that,  by  reason  of  negligence  and  unskill- 
ful and  Improper  treatment  by  defendant, 
gangrene  set  in  and  destroyed  the  organ. 
Upon  this  theory  the  case  was  tried  by  the 
plaintiff,  and,  in  support  thereof,  he  offered 
testimony  to  show  the  condition  of  the  penis 
at  the  time  defendant  had  charge  of  the  case. 
The  defendant,  by  bis  answer,  in  effect  de- 
nied that  phimosis  was  the  malady  from 
which  plaintiff  suffered;  and,  by  his  evidence, 
sought  to  show  that  the  predisposing  cause 
of  the  swollen  condition  of  the  organ  was 
an  ulceration  of  the  urinal  canal;  and  that 
for  such  a  case  he  used  the  proper  treatment. 
Therefore,  it  became  the  important,  If  not 
the  controlling,  question  In  the  case,  which 
of  these  respective  theories  was  correct,  since 
the  propriety  of  defendant's  treatment  of 
plaintiff  depends  upon  which  was  the  cor- 
rect diagnosis,  and  whether  defendant  exer- 
cised ordinary  care  and  skill  in  examining 
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the  case,  as  well  as  In  applying  remedies.  To 
determine  this,  resort  must  be  had  to  the 
opinion  of  experts,  based  upon  the  ultimate 
facts  as  the  jury  may  find  them  established 
by  the  weight  of  the  evidence.  Perceiving 
no  error,  therefore,  in  the  admission  of  testi- 
mony, and  It  being  the  exclusive  province  of 
the  jury  to  determine  its  probative  force  and 
the  facts  established  thereby,  we  are  preclud- 
ed, on  this  review,  from  discussing  the  cred- 
ibility of  the  witnesses  or  the  weight  of  their 
testimony;  nor  are  we  at  liberty  to  substi- 
tute our  opinion  for  that  of  medical  experts 
as  to  the  proper  mode  of  treatment,  but  must 
accept  the  verdict  as  conclusive  of  tne  cor- 
rectness of  plaintiff's  theory  that  the  malady 
from  which  he  suffered  was  phimosis,  and 
that  the  mode  of  treatment  adopted  by  de- 
fendant was  improper  and  Injurious. 

It  only  remains  for  us  to  determine  whether 
the  testimony  was  submitted  to  the  jury  un- 
der instructions  which  correctly  define  the 
law  applicable  to  the  case.  We  think  that 
the  instructions,  taken  as  a  whole,  correctly 
define  the  nature  and  extent  of  the  obligation 
that  a  physician  or  surgeon  assumes  when  he 
accepts  employment  in  his  professional  ca- 
pacity. They  certainly  embody  the  law  on 
the  subject  as  uniformly  laid  down  by  text 
writers  and  announced  In  the  adjudicated 
cases.  They  state,  in  substance,  that,  by 
holding  himself  out  to  the  world  as  a  phy- 
sician and  surgeon,  he  impliedly  contracts 
that  he  possesses  the  reasonable  degree  of 
skill,  learning,  and  experience  which  good, 
physicians  and  surgeons  of  ordinary  ability 
and  skill,  practicing  In  similar  localities,  ordi- 
narily possess;  that,  in  judging  of  the  proper 
degree  of  skill  in  any  given  case,  regard  is 
to  be  had  to  the  advanced  state  of  the  pro- 
fession at  the  time;  that  he  will  use  his 
skill  with  ordinary  care  and  diligence  ac- 
cording to  the  circumstances  of  the  case,  and 
Is  liable  only  for  ordinary  neglect;  that  he 
does  not  undertake  to  warrant  a  cure,  but 
only  to  exercise  a  reasonable  amount  of 
knowledge,  skill,  and  care  In  diagnosing  the 
case  and  in  applying  the  remedies;  and  the 
Jury  are  expressly  told  that,  if  they  should 
find  that  defendant  brought  to  the  treatment 
of  plaintiff  such  ordinary  degree  of  knowl- 
edge and  such  skill  and  judgment,  the  plain- 
tiff could  not  recover.  We  do  not  understand 
that  counsel  for  defendant  seriously  contro- 
verts the  correctness  of  the  foregoing  rules, 
but  relies  for  a  reversal  of  the  judgment  rath- 
er upon  the  refusal  of  the  court  to  give  cer- 
tain specific  instructions  requested  by  him, 
and  the  giving  of  particular  Instructions  ask- 
ed by  plaintiff,  notably  the  refusal  to  give 
the  following:  "If  you  believe  that  the  de- 
fendant exercised  his  best  judgment  in  diag- 
nosing the  plaintiffs  case,  and  In  applying 
remedies  thereto,  the  plaintiff  cannot  recover, 
although  you  may  believe  that  the  defendant 
was  mistaken  as  to  the  true  character  of  the 
disease."  While  it  Is  true  that  physicians 
"are  not  responsible  for  the  errors  of  an 


enlightened  judgment  where  good  Judgments 
may  differ;  *  *  *  they  will  be  charged 
with  error,  or  should  be,  only  where  such  er- 
rors could  not  have  arisen  except  from  want 
of  reasonable  skill  and  diligence"  (Elw.  Med. 
Jur.  pp.  29,  30),— yet,  as  is  said  by  Ewlng,  J., 
in  discussing  a  like  instruction  in  the  case 
of  West  v.  Martin,  31  Mo.  375:  "Whether  er- 
rors of  judgment  will  or  will  not  make  a 
surgeon  liable  in  a  given  case  depends  not 
merely  upon  the  fact  that  he  may  be  ordi- 
narily skillful  as  such,  but  whether  he  has 
treated  the  case  skillfully,  or  has  exercised 
in  its  treatment  such  reasonable  skill  and  dili- 
gence as  is  ordinarily  exercised  in  his  pro- 
fession." If  It  be  conceded,  as  counsel  for 
defendant  contends,  that  by  the  pleadings  it 
is  admitted  that  defendant  possesses  the 
requisite  skill  and  judgment,  the  gravamen 
of  this  case  being  that  he  neglected  to  ex- 
ercise ordinary  care  and  diligence  In  his  ex- 
amination, and  in  using  such  skill  and  judg- 
ment In  the  diagnosis  of  the  case,  as  well 
as  In  applying  remedies,  the  instruction  is 
objectionable,  in  that  It  exempts  defendant 
from  responsibility  if  he  used  his  best  judg- 
ment, notwithstanding  he  may  have  been  In- 
attentive or  careless  in  his  examination  of  the 
case,  or  whether  the  case  was  such  that  the 
proper  mode  of  treatment  was  involved  in 
doubt  After  a  most  thorough  and  careful 
examination  of  the  record,  and  especially  of 
the  instructions  passed  upon  by  the  court  of 
appeals,  we  are  unable  to  concur  In  the  con- 
clusion reached  by  that  court;  and,  while  of 
the  opinion  that  some  of  them  are  subject  to 
criticism,  we  think,  nevertheless,  that,  when 
read  In  connection  with  the  general  charge, 
they  cannot  be  held  to  constitute  reversible 
error. 

The  first  one  In  order  and  Importance  is 
No.  5,  and  reads  as  follows:  "If  you 
find  from  the  evidence  that  this  defendant. 
In  the  treatment  of  the  plaintiff,  omitted  the 
ordinary  or  established  mode  of  treatment, 
and  pursued  one  that  has  proved  injurious, 
it  is  of  no  consequence  how  much  skill  he 
may  have;  he  has  demonstrated  a  want  of 
It  In  the  treatment  of  the  particular  case, 
and  Is  liable  in  damages."  As  a  general 
abstract  proposition  of  law,  this  Instruction 
may  be  subject  to  criticism.  It  Is  not  al- 
ways true  that  a  physician,  by  famng  to 
use  the  "ordinary  or  established  mode  of 
treatment,"  demonstrates  a  want  of  skill; 
but  In  a  case  Involving  doubt,  or  when  there 
are  reasonable  grounds  for  a  difference  of 
opinion  as  to  the  nature  of  the  disease  and 
the  proper  mode  of  treatment,  if  a  physician 
or  surgeon  possessing  the  requisite  qualifi- 
cations applies  his  best  skill  and  judgment, 
with  ordinary  care  and  diligence,  to  the  ex- 
amination and  treatment  of  a  case,  he  is  not 
responsible  for  an  honest  mistake  or  error 
of  judgment  as  to  the  character  of  the  dis- 
ease or  the  best  mode  of  treatment  Patten 
v.  Wiggin,  51  Me.  594.  But  when  read  in 
view  of  the  Issue  presented  by  the  pleadings 


Digitized  by 


580 


PACIFIC  REPORTER,  Vol.  30. 


(Colo. 


In -this  case,  and  In  the  light  of  the  testi- 
mony introduced,  we  do  not  think  the  in- 
struction could  have  misled  the  jury  to  the 
prejudice  of  defendant  As  above  stated, 
the  complaint  alleges  that  plaintiff  was 
suffering  from  phimosis,  and  that  the  ordi- 
nary method  adopted  by  the  profession  In 
the  treatment  of  such  cases  was  to  slit  up 
the  prepuce  or  foreskin;  that  defendant 
wrongfully  neglected  to  adopt  this  method, 
and  applied  a  different  remedy,  which  ag- 
gravated the  malady  and  accelerated  gan- 
grene, which  caused  a  destruction  of  the 
member.  These  allegations  were  denied  by 
defendant,  and  upon  this  Issue  the  Jury 
were  called  to  pass.  We  find  abundant  evi- 
dence in  the  record  to  the  effect  that  the 
plaintiff  was  afflicted  with  phimosis,  and 
that  the  ordinary  and  established  practice 
of  the  profession  was  to  treat  that  ailment 
in  the  manner  alleged  in  the  complaint; 
and,  In  fact,  the  defendant  himself  testified 
that  such  was  the  proper  treatment  of  that 
malady.  It  therefore  became  a  pertinent 
inquiry  to  be  submitted  to  the  Jury  whether 
the  evidence  showed  an  established  mode 
of  treatment  In  such  a  case,  and,  if  so, 
whether  defendant  adopted  some  other 
mode,  that  proved  Injurious;  and,  if  he  did, 
It  was  immaterial  how  much  skill  he  pos- 
sessed, since  his  failure  to  use  it  constituted 
such  negligence  as  would  render  him  liable. 
As  was  said  in  the  case  of  Patten  v.  Wiggin, 
supra:  "If  the  case  is  such  that  no  physi- 
cian of  ordinary  knowledge  or  skill  would 
doubt  or  hesitate,  and  but  one  course  of 
treatment  would  by  such  professional  men 
be  suggested,  then  any  other  course  or  treat- 
ment might  be  evidence  of  a  want  of  ordi- 
nary knowledge  or  skill,  or  care  and  atten- 
tion, or  exercise  of  his  best  Judgment,  and  a 
physician  might  be  held  liable,  however 
high  his  former  reputation." 

In  this  connection,  although  out  of  its 
order,  we  notice  Instruction  No.  16,  as  It 
embodies  somewhat  the  same  principle,  In 
the  following  language:  "That  1*  writers 
on  the  treatment  of  phimosis,  or  practical 
surgeons  prescribe  a  mode  of  treatment,  it 
is  incumbent  on  surgeons  called  on  to  treat 
such  an  ailment  to  conform  to  the  system  of 
treatment  thus  established,  and,  if  they  de- 
l>art  from  It,  they  do  so  at  their  peril."  The 
learned  writer  of  the  opinion  of  the  court  of 
appeals  condemns  this  instruction,  because  it 
contravenes  the  rule  that  the  criterion  by 
which  to  judge  of  the  correctness  of  a  par 
ticular  mode  of  treatment  must  be  one  uni- 
versally adopted  by  the  profession,  and  that 
the  language  used  in  the  instruction  may 
be  construed  to  mean  that  a  treatment  pre- 
scribed by  some  writers  or  some  surgeons 
may  not  be  departed  from  without  peril, 
and  for  the  further  reason  that,  if  sustained, 
the  rule  announced  will  prohibit  further  prog- 
ress in  surgery.  We  do  not  think  the  lan- 
guage used  should  be  construed,  or  that  the 
jury  could  have  understood  it  to  mean,  that 


a  treatment  laid  down  by  some  writers  or 
practiced  by  some  surgeons  should  control, 
but  that  It  clearly  conveys  the  Idea  that  the 
mode  of  treatment  meant  is  one  which  writ- 
ers and  the  profession  universally  commend. 
With  this  construction  the  rule  announced 
Is  correct    There  must  be  some  criterion  by 
which  to  test  the  proper  mode  of  treatment 
In  a  given  case;   and,  when  a  particular 
mode  of  treatment  is  upheld  by  a  consensus 
of  opinion  among  the  members  of  the  pro- 
fession, it  should  be  followed  by  the  ordi- 
nary practitioner;  and,  if  a  physician  sees 
fit  to  experiment  with  some  other  mode,  he 
should  do  so  at  his  peril.   In  other  words, 
he  must  be  able.  In  the  case  of  deleterious 
results,  to  satisfy  the  jury  that  he  had  rea- 
son for  the  faith  that  was  In  him,  and  jus- 
tify his  experiment  by  some  reasonable 
theory.  As  was  said  In  the  case  of  Carpen- 
ter v.  Blake,  60  Barb:  488:  "Some  stand- 
ard by  which  to  determine  the  propriety  of 
treatment  must  be  adopted;  otherwise  ex- 
periment will  take  the  place  of  skill,  and  the 
reckless  experimentalist  the  place  of  the 
educated,  experienced  practitioner.    If  the 
case  is  a  new  one,  the  patient  must  trust  to 
the  skill  and  experience  of  the  surgeon  he 
calls;  so  must  he  If  the  injury  or  the  dls-  • 
ease  is  attended  with  injury  to  other  parts, 
or  other  diseases  have  developed  themselves, 
for  which  there  is  no  established  mode  of 
treatment   But  when  the  case  Is  one  as 
to  which  a  system  of  treatment  has  been 
followed  for  a  long  time,  there  should  be 
no  departure  from  it  unless  the  surgeon 
who  does  it  Is  prepared  to  take  the  risk  of 
establishing,  by  his  success,  the  propriety 
and  safety  of  his  experiment   The  rule  pro- 
tects the  community  against  reckless  ex- 
periments, while  it  admits  the  adoption  of 
new  remedies  and  modes  of  treatment  only 
when  their  benefits  have  been  demonstrat- 
ed, or  when,  from  the  necessity  of  the  case, 
the  surgeon  or  physician  must  be  left  to  the 
exercise  of  his  own  skill  and  experience." 
And,  furthermore,  this  instruction  could  not 
in  any  event  be  prejudicial  to  the  rights  of 
defendant  since  the  evidence  before  the  Jury 
concurred  as  to  the  proper  treatment  to  be 
used  In  a  case  of  phimosis,  and  there  was 
therefore  no  contention  as  to  different  modes 
of  treatment  should  the  jury  find  from  the 
evldeuce  that  plaintiff  suffered  from  that 
malady.   And  when  we  limit  our  Investiga- 
tion to  the  testimony  upon  which  the  case 
was  submitted  to  the  Jury,  as  we  must  we 
find  no  possible  aspect  of  the  case  in  which 
the  Instruction  complained  of  could  consti- 
tute prejudicial  error. 

The  following  instruction,  No.  8:  "It  the 
jury  find  from  the  evidence  that  through 
the  negligence  of  the  defendant,  gangrene  ■ 
attacked  the  plaintiff,  and  necessitated  th>  ? 
amputation  of  the  organ,  or  if  you  find  tha'  t 
gangrene  had  set  in  upon  the  first  visit  c  4 
the  defendant  yet  he  neglected  to  take  tK  * 
proper  and  ordinary  measures  to  prevent  lg  u 
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progress,  and  thus  necessitated  amputation, 
or  greater  amputation  than  would  otherwise 
have  been  necessary,  he  Is  liable  In  dam- 
ages,"—was  held  to  be  error  by  the  court  of 
appeals,  because  it  assumed  that  at  the 
time  Dr.  Burnham  was  called,  and  during 
the  time  he  was  in  attendance,  gangrene  had 
set  In,  and,  further,  because  the  record  fail- 
ed to  disclose  testimony  satisfactorily  estab- 
lishing that  fact,  and  it  was  a  conclusion  of 
the  court  wholly  unwarranted  by  the  evi- 
dence. We  are  unable  to  concur  in  this 
view  for  either  of  the  reasons  stated.  We 
cannot  see  wherein  the  instruction  contains 
any  assumption  of  fact,  but  we  think  it 
clearly  leaves  the  finding  of  the  facts  to 
the  Jury.  We  furthermore  find  considerable 
testimony,  tending  to  establish  the  fact  that 
gangrene  had  set  in  during  the  time,  at 
least,  that  defendant  was  treating  the  case, 
and  certainly  much  evidence  that  very 
strongly  supports  the  conclusion  that,  even 
if  it  had  not  set  in  on  his  first  visit,  through 
his  negligence  gangrene  attacked  the  plain- 
tiff, and  necessitated  the  amputation.  Up- 
on this  point  the  plaintiff  testified,  inter  alia: 
"When  he  [referring  to  defendant]  was  there 
Tuesday  morning,  he  did  not  ask  me  to  feel 
of  the  organ  and  tell  what  I  felt.  But  then 
I  was  handling  it.  *  •  *  This  gas  came 
out,  and  bloodlike,  and  he  saw  that  *  *  * 
The  head  was  perfectly  black,  and  the  skin 
part  looked  as  though  there  was  corruption 
under  it,  ready  to  break  out;  looked  whit- 
ish all  from  the  head  back  to  a  half  inch  or 
so  from  the  body."  Peter  Vass,  a  witness 
for  plaintiff,  testified  on  this  point:  "I  had 
sole  charge  of  making  and  putting  on  the 
poultices.  I  first  detected  any  odor  on 
Tuesday.  *  *  *  When  I  first  noticed  the 
odor,  the  head  of  the  penis  was  very  dark, 
not  the  natural  color  of  the  skin.  *  •  * 
When  I  would  touch  it,  it  seemed  as  though 
it  was  dead;  like  you  press  your  flesh 
down,  and  It  didn't  stay  there.  There  was 
no  life."  P.  D.  Rothwell,  a  physician,  testi- 
fied: "Was  called  on  the  8th,  Wednesday 
night.  *  •  *  I  examined  the  organ  by 
taking  it  in  my  hand,  and  pressing  upon  it, 
and  determining  the  nature  as  near  as  I 
could  what  constituted  or  made  that  swell- 
ing. I  told  him  it  was  gangrenous,  and  I 
didn't  wish  to  have  anything  to  do  with  the 
case."  William  B.  Craig  testified:  "I  am  a 
physician.  Have  practiced  since  1875.  Was 
called  in  consultation  with  Dr.  Rothwell  in 
plaintiff's  case  Wednesday  evening,  between 
eight  and  nine  o'clock,  January  8th.  Found 
the  penis  in  a  state  of  gangrene.  As  far 
as  I  could  judge  from  the  history  of  the  case 
and  condition  of  the  organ,  the  grangrene 
was  due  to  phimosis.  *  *  *  The  head 
was  shrunken,  mummified  hi  appearance. 
Strangulation  had  taken  place  when  I  saw 
it.  *  *  *  It  was  Impossible  to  say  just 
how  long  gangrene  had  existed  in  the  glands. 
It  had  existed  for  some  time.  1  should 
judge,  from  the  extent  of  the  gangrene,  the 
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whole  organ  was  more  or  less  gangrenous. 
It  was  my  impression  then,  and  it  is  now, 
that  the  constriction  was  from  congenital 
phimosis.  That  was  the  predisposing  cause. 
*  *  *  Q.  What  other  symptoms  have  you 
besides  color  to  detect  gangrene?  A.  Why, 
the  sensation  transmitted  to  you  by  the 
touch;  feeling  of  the  tissues  and  cracking 
sensation,  the  formation  of  the  gas  and 
the  composition  of  the  parts.  The  swollen 
condition,  and  possibly  the  degree  of  the 
temperature  of  the  parts,  determine  gan- 
grene from  that  source  as  well.  *  *  * 
Prom  the  condition  of  the  person  at  my 
first  visit,  my  opinion  was  that  there  was  a 
time  when  liberation  of  this  compression  or 
constriction  would  have  prevented  gangrene 
of  the  glands  in  the  body."  William  A. 
Rothwell  testified:  "At  the  first  cut,  the 
skin  and  tissue  under  the  cut  was  alive; 
the  center  part  entirely  dead.  *  *  *  It 
was  all  gangrenous  up  to  the  roots.  When 
I  went  there,  it  was  very  much  swollen, 
and  on  pressure,  gas  came  off,  and  the  smell 
was  simply  terrible."  John  Boice  testified: 
"I  am  a  surgeon.  *  *  *  Made  it  a  spe- 
cialty for  twelve  years.  Was  called  in  con- 
sultation with  Dr.  Craig  and  Dr.  Rothwell 
to  the  plaintiff  about  8th  of  January  last. 
Think  I  saw  him  on  the  9th  with  Dr.  Roth- 
well. Dr.  Craig  was  not  present  I  found 
the  penis  very  much  swollen,  with  the  pre- 
puce slit  up  to  the  corona,  and  the  glands 
in  a  sloughing  condition."  The  defendant 
himself  testified:  "I  examined  the  organ 
as  far  as  I  could,  but  I  found  it  in  a  filthy 
condition.  Not  only  in  appearance,  but  in 
odor;  it  was  filthy.  It  was  practically  what 
I  would  term  stinking."  On  cross-examina- 
tion: "Q.  You  saw  no  symptoms  of  gan- 
grene? A.  I  saw,  sir,  a  condition  that  led 
me  to  fear.  Q.  Gangrene?  A  Yes,  sir.  Q. 
What  are  the  different  kinds  of  gangrene, 
doctor?  A  Well,  there  is  dry  gangrene, 
and  there  is  moist  gangrene.  In  this  case 
it  was  moist  gangrene,  I  should  judge,  from 
the  symptoms  I've  heard.  *  *  *  Q.  Doc- 
tor, did  you  know  that  gangrene  had  set  In 
at  the  last  time  you  were  there?  A.  Not 
positively,  sir.  Q.  If  you  did  not  know  this, 
why  did  you  prescribe  the  disinfectant,  such 
as  charcoal?  A.  Well,  sir,  because  I  feared. 
Q.  You  feared  there  was?  A.  I  feared  there 
might  be,  sir."  Other  testimony  to  the  same 
effect  appears  in  the  record,  but  we  have 
cited  this  much  to  show  that  there  was 
evidence  sufficient  to  justify  giving  this  in- 
struction. Whether  it  satisfactorily  estab- 
lished the  fact  that  gangrene  had  set  hi 
while  Dr.  Burnham  was  attending  the  case, 
or  resulted  through  his  negligence,' was  for 
the  Jury  to  determine;  and  the  question,  we 
think,  was  properly  submitted  to  them  by 
this  instruction. 

The  objection  urged,  and  sustained  by  the 
court  of  appeals,  to  instruction  No.  15,  is 
of  more  serious  import  This  instruction  is 
as  follows:  "That  it*  is  important  to  the 
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interests  of  society  that  the  profession  in- 
trusted with  the  preservation  of  the  health 
and  lives  of  the  community  should  be  held 
to  a  strict  rule  of  accountability."  This  is 
not  the  affirmance  of  any  legal  proposition, 
but  is  true  only  as  a  statement  of  a  moral 
obligation  that  rests  upon  one  who  assumes 
to  exercise  the  function  of  a  profession  that 
deals  with  the  important  matter  of  life  and 
death,  and,  as  well  said  by  the  learned 
writer  of  the  opinion  of  the  court  of  ap- 
peals: "That  It  is  referring  to  matters  which 
should  not  have  been  called  to  the  attention 
of  the  jury."  But,  notwithstanding  this, 
unless  it  may  be  held  to  have  in  some  way 
prejudiced  the  minds  of  the  jury  against 
defendant,  it  does  not  constitute  reversible 
error.  That  it  could  not  have  had  that 
effect  when  construed  in  connection  with 
the  other  instructions,  wherein  the  court 
had  repeatedly  advised  the  jury  as  to  the 
measure  of  defendant's  duties  and  obliga- 
tions, we  think,  is  evident  They  had  been 
told,  both  in  the  instructions  asked  by  plain- 
tiff and  those  given  on  the  part  of  defend- 
ant, that  the  defendant,  in  the  treatment  of 
the  case,  was  required  to  exercise  only  or- 
dinary care  and  skill,  and  that  he  could  be 
held  liable  only  for  ordinary  neglect.  The 
expression,  therefore,  that  physicians  "should 
be  held  to  a  strict  rule  of  accountability," 
in  the  light  of  all  the  instructions,  must 
have  been  regarded  by  the  jury  in  the  sense 
that  it  was  originally  used  in  the  opinion 
from  which  It  was  copied;  and  that  is  that 
a  compliance  on  their  part  with  their  legal 
obligation  should  be  strictly  enforced.  It 
lias  been  frequently  held  that  only  prej- 
udicial error  constitutes  a  ground  for  re- 
versal; and  if  the  court  can  see  that  upon 
the  whole  testimony  of  the  case,  and  under 
the  governing  principles  of  law,  the  result 
reached  in  the  trial  of  the  cause  is  a  just 
one,  the  judgment  must  be  upheld.  School- 
field  v.  Iloule,  13  Colo.  394,  22  Pac.  781. 

Our  conclusion  is  that  the  record  in  this 
case  does  not  disclose  any  error  prejudicial 
to  the  rights  of  defendant.  The  judgment 
of  the  court  of  appeals  is  accordingly  re- 
versed, and  the  cause  remanded  to  that 
court,  with  instructions  to  affirm  the  judg- 
ment of  the  district  court.  Reversed. 


(6  Colo.  App.  122) 

BENNETT  et  a),  v.  MORSE.  1 

fCourt  of  Appeals  of  Colorado.   Dec.  10,  1894.) 

Con'tuact— Validity— Action  fok  Bueacu — 
Paktiks. 

1.  Sixteen  persons  sipned  a  contract  at- 
tached to  a  note  of  W.,  which  recited  that  the 
note  "is  secured  by  attached  certificate  of  stock 
No.  44"  of  a  specified  corporation  "for  5.000 
shams  of  the  par  value  of  $20  each";  and  that 
if  the  note  for  $2,500,  with  interest,  is  not  paid 
by  W.  when  due.  "we  will  each  purchase  of  the 
above-attached  stock  4<tO  shares,  and  pay  there- 
for in  cash  50  cents  per  share,"  JUid,  that  such 

*  Rehearing  denied  March  11,  1S«J3. 


contract,  being  joint,  and  In  effect  calling  for 
the  purchase  of  6,400  shares  to  come  out  of 
5,000.  was  impossible  of  performance,  and  void. 

2.  Where  such  contract  was  made  to  be 
used  as  collateral  security  for  such  note,  and  it 
and  the  certificate  of  stock  were  attached  to  the 
note  wheu  delivered  to  the  payees  before  they 
parted  with  the  consideration  for  the  note,  the 
contract  was  not  without  consideration. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Horace  W.  Bennett  and  Julius 
A.  Meyers  against  Fred.  C.  Morse  to  recover 
damages  for  breach  of  contract  There  was 
a  judgment  sustaining  a  demurrer  to  the 
petition,  and  plaintiffs  bring  error.  Affirm- 
ed. 

Benedict  &  Phelps  and  Horace  Phelps,  for 
plaintiffs  in  error.  L.  B.  France,  for  defend- 
ant in  error. 

THOMSON,  J.  In  this  case  a  demurrer 
was  sustained  to  the  complaint,  and  final 
judgment  rendered  upon  the  demurrer,  from 
which  error  is  prosecuted  to  this  court  It 
appears  from  the  complaint  that  one  E.  A. 
Willoughby,  for  the  purpose  of  procuring 
a  loan  from  the  plaintiffs,  Bennett  &  Meyers, 
in  the  sum  of  $2,500,  on  the  18th  day  of  Jan- 
uary, 1892,  executed  his  promissory  note, 
whereby  he  promised  to  pay  that  sum  to 
them  six  months  after  the  date  of  the  note, 
with  interest  from  date  at  12  per  cent  per 
annum.  At  the  time  of  making  the  note, 
and  before  Its  delivery,  there  was  attached 
to  it  a  certificate  for  5,000  shares  of  the 
capital  stock  of  the  Colorado  &  Utah  Mining 
&  Investment  Company,  duly  assigned  to 
the  plaintiffs,  and  which  was  delivered  to 
them  at  the  time  of  the  delivery  of  the 
note.  After  the  note  was  executed,  and  the 
stock  certificate  attached  to  It  and  before 
delivery  to  the  plaintiffs,  Willoughby  pro- 
cured the  defendant  and  15  other  persons  to 
enter  Into  the  following  agreement  which 
was  also  attached  to  the  note:  "The  pay- 
ment of  the  above  note  is  secured  by  attach- 
ed certificate  of  stock  numbered  forty-four 
(44)  of  the  Colorado  &  Utah  Mining  and  In- 
vestment Company  for  five  thousand  (5,000) 
shares  of  the  par  value  of  $20  each,— a  total 
of  $100,000.  We,  the  undersigned,  hereby 
agree  that  If  the  above  note  for  the  sum  of 
$2,500,  with  interest,  is  not  paid,  when  due. 
by  the  above-named  E.  A.  Willoughby,  we 
will  each  purchase  of  the  above-attached 
stock  400  shares,  and  pay  therefor  in  cash 
fifty  (50)  cents  per  share,  or  $200  for  40O 
shares."  This  agreement  was  signed  by  10 
persons,  including  the  defendant  It  was 
executed  for  the  purpose  of  securing  to  the 
plaintiffs  the  payment  of  the  note,  and  to 
induce  them  to  loan  the  money  to  Willough- 
by. The  note,  certificate,  and  agreement 
were  then  delivered  to  the  plaintiffs,  who 
thereupon  advanced  the  money  to  Willough- 
by. Willoughby  failed  to  pay  the  note  at 
its  maturity,  and  four  of  the  parties  to  the 
agreement  each  purchased  400  shares  of  the 
stock,   paying  the  agreed  price  therefor. 
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None  of  the  others  purchased  any  of  the 
stock,  and,  except  the  sum  of  $800  realized 
from  the  purchases  mentioned,  the  note  was 
unpaid.  After  the  default  of  Willoughby 
the  plaintiffs  tendered  to  the  defendant  a 
certificate  for  400  shares  of  the  stock,  and 
demanded  compliance  with  the  agreement, 
which  the  defendant  refused.  This  action 
was  brought  to  recover  the  sum  of  $200  as 
damages  for  breach  of  the  contract.  The 
grounds  of  demurrer  were:  First,  that  the 
complaint  did  not  state  facts  sufficient  tc 
constitute  a  cause  of  action;  second,  that 
there  was  a  defect  of  parties  defendant; 
and,  third,  that  there  was  no  consideration 
for  the  agreement. 

By  the  terms  of  the  Code,  joint  agreements 
are  several,  and  suit  may  be  brought  against 
any  of  the  parties  liable  or  against  all  of 
mem;  so  tnat  in  bringing  this  action  against 
the  defendant  alone  the  plaintiffs  exercised 
a  right  given  them  by  the  statute,  and  there 
was  no  defect  of  parties  defendant  We 
shall  have  occasion  to  notice  this  Code  pro- 
vision again.  The  agreement  was  executed 
for  the  purpose  of  being  used  as  collateral 
security  for  the  note.  It,  together  with  the 
certificate  of  stock,  was  attached  to  the  note, 
and,  with  the  note,  delivered  to  the  plain- 
tiffs before  the  money  was  loaned.  The  loan 
to  Willoughby  was  the  consideration  for  the 
agreement,  and  the  third  ground  of  demur- 
rer is  therefore  not  well  laid. 

A  more  serious  question  is  presented  by  the 
first  ground  of  demurrer,  in  that  It  Involves 
the  sufficiency  of  the  complaint.  The  action 
against  the  defendant  Is  upon  the  agreement 
set  out.  and  we  must  consider  whether  such 
an  agreement  is  capable  -of  enforcement. 
The  certificate  of  stock  which  was  deposited 
with  the  plaintiffs  as  security  for  the  debt 
was  a  pledge.  In  the  absence  of  special 
agreement,  or  of  any  waiver  of  the  pledgor's 
rights,  a  pledge,  If  It  consists  of  property 
bought  and  sold  in  the  market,  is  enforced 
by  sale  at  public  auction,  of  the  time  and 
place  of  which  reasonable  notice  must  be 
given  to  the  pledgor.  In  this  case,  however, 
Willoughby,  by  procuring  purchasers  In  ad- 
vance, at  a  fixed  price,  waived  his  right  to 
that  method  of  enforcement,  and  consented, 
in  case  of  his  own  default,  to  a  sale  of  the 
stock  In  accordance  with  the  terms  of  the 
agreement  By  the  averments  of  the  com- 
plaint, the  parties  signing  the  instrument 
were  not  In  any  sense  sureties.  They  did 
not  agree  to  pay  the  debt.  They  simply 
agreed  to  become  purchasers,  each  of  a  cer- 
tain portion  of  the  thing  pledged,  in  case  an 
enforcement  of  the  pledge  should  become 
necessary.  They  did  not  agree  that  the 
amount  due  should  be  divided  into  16  equal 
parts,  and  that  each  should  purchase  a  suffi- 
cient amount  of  the  stock  at  the  price  named 
to  pay  one  part.  Their  contract  was  that 
they  would  purchase  400  shares,  no  more  and 
no  less,  of  the  stock  pledged,  at  50  cents  per 
share.    This  contract  and  not  the  parties  to 


It,  was  received  as  security.  A  purchase  In- 
volves an  acquisition.  The  purchaser  is  en- 
titled to  the  thing  purchased.  There  are  two 
parties  to  a  purchase,— a  vendor  and  a  ven- 
dee,—and,  upon  the  payment  by  the  vendee 
to  the  vendor  of  the  purchase  price,  an  obli- 
gation rests  upon  the  latter  to  transfer  to  the 
former  the  subject  of  the  sale.  An  agree- 
ment to  purchase  implies,  even  if  it  does  not 
express,  an  agreement  to  deliver  the  thing 
purchased,  so  that,  if  the  purchaser  can  be 
held  to  his  purchase,  the  seller  can  be  held 
to  the  delivery  of  that  which  was  purchased. 
Accordingly  the  parties  to  this  agreement, 
upon  payment  for  their  stock,  were  entitled 
to  have  It  transferred  to  them,  and  the  plain- 
tiffs could  not  enforce  payment  for  it  with- 
out making  it  over  to  them.  The  plaintiffs 
recognized  this  necessity,  for  they  aver  a 
tender  of  the  stock  to  the  defendant  when 
the  money  was  demanded.  The  contract  was 
unilateral,  but  the  plaintiffs,  by  seeking  its 
enforcement  against  the  defendant,  have 
made  It  mutual  to  the  extent  of  assuming  as 
to  him  the  obligation  of  vendors.  The  agree- 
ment is,  In  form,  joint.  It  is  the  agreement 
of  all  that  each  shall  purchase  stock.  Upon 
default  by  one  all  would  become  liable;  and, 
but  for  the  Code  provision  we  have  mention- 
ed, any  suit  upon  the  agreement  must  be 
brought  against  all  its  makers.  That  pro- 
vision is  as  follows:  "Sec.  13.  Persons  Jolut- 
ly  or  severally  liable  upon  the  same  obliga- 
tion or  instrument,  Including  the  parties  to 
bills  of  exchange  and  promissory  notes,  and 
sureties  on  the  same  or  separate  instruments, 
may  all  or  any  of  them  be  included  in  the 
same  action,  at  the  option  of  the  plaintiff." 
Sess.  Laws  1887,  p.  99.  This  section  does 
not  purport  in  any  wise  to  alter  the  obliga- 
tions which  parties  have  assumed  In  their 
contracts.  It  does  not  make  a  contract  valid 
which  would  otherwise  be  invalid.  It  oper- 
ates merely  as  an  enlargement  of  the  remedy 
upon  the  contract  permitting  suit  to  be 
brought  against  any  of  the  parties  liable  or 
against  all,  at  the  plaintiff's  pleasure.  But 
where  parties  contract  jointly  there  must  be 
a  joint  liability  in  order  that  there  may  be  a 
several  liability.  If  a  joint  agreement  is  In- 
valid or  incapable  of  enforcement  against 
all  of  its  makers,  it  is  invalid  and  Incapable  of 
enforcement  against  any  oneor  more  of  them. 
In  this  case  10  men  agreed  to  purchase  400 
shares  each,  making  a  total  of  6,400  shares,  to 
come  out  of  one  certificate— No.  44— for  5,000 
shares.  As  shown  by  the  complaint  this 
is  the  exact  contract  which  the  parties  made, 
and  it  is  not  in  our  power  to  va,ry  It.  If 
they  had  been  jointly  sued,  the  plaintiffs 
must  have  been  ready  to  deliver  to  them 
6,400  shares;  but  there  were  only  5,000  shares 
from  which  they  could  be  taken.  Such  a 
contract  Is  Inherently  absurd.  The  parties 
could  not  purchase,  and  the  plaintiffs  could 
not  deliver,  6,400  shares  from  5,000  shares. 
Mr.  Bishop  says:  "A  mutual  undertaking 
between  parties  to  do  what  both  know  to  be 
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Impossible  Is  vain  and  Idle,  lacking  the  ele- 
ments of  a  contract,  and  no  suit  can  be  main- 
tained upon  It"  Bish.  ContS  579.  See,  also 
Chit  Cont  (11th  Am.  Ed.)  64,  note;  Faulkner 
v.  Lowe,  2  Exch.  595;  Gilmer  v.  Gilmer,  42 
Ala.  23.  If  the  agreement  had  by  its  terms 
been  several,  a  recovery  could  have  been  had 
against  each  of  the  parties  as  long  as  the 
stock  remained  unexhausted,  because  his 
agreement  was  complete  in  itself,  and  inde- 
pendent of  that  of  the  others;  but,  the  con- 
tract being  joint,  and,  as  a  joint  contract, 
being  upon  its  face  impossible  of  perform- 
ance, it  is  void,  and  no  action  is  maintain- 
able upon  it  against  all  or  any  of  the  parties 
to  it  It  is  the  case  made  by  the  complaint 
that  Is  here  passed  upon.  Whether  in  some 
other  form  of  action,  or  under  averments 
which  are  wanting  in  this  complaint  the 
plaintiffs  may  not  have  a  remedy  against  the 
signers  of  the  instrument  it  is  not  in  order 
now  to  express  an  opinion.  The  judgment  Is 
affirmed.  Affirmed. 


(5  Colo.  App.  616) 

ARArAHOE  INV.  CO.  v.  PL  ATT.* 

(Court  of  Appeals  of  Colorado.    Feb.  11,  1895.) 

Corporations — Liability  roa  Contract  op  Pro- 
moter-Adoption  op  Contract— Evidence— 
Attorney— Right  to  Compensation. 

1.  A  contract  made  by  one  engaged  in  the 
formation  of  a  corporation,  and  who  afterwards 
became  a  director  thereof,  by  which  one  was  in- 
duced to  subscribe  for  stock,  is  not  binding  on 
the  corporation,  unless  adopted  by  it 

2.  In  an  action  against  a  corporation  for 
services  as  attorney,  it  appeared  that  before  de- 
fendant's incorporation,  ».,  who  organized  it 
told  plaintiff  that  if  he  would  subscribe  to  the 
stock,  and  devote  his  time  and  services  to  the 
company,  he  would  be  elected  a  director  thereof, 
and  appointed  its  counsel  on  a  salary.  The 
company  was  formed,  and  both  S.  and  plaintiff 
were  elected  directors.  Plaintiff  paid  his  sub- 
scription to  its  stock,  and  entered  its  office,  and 
placed  his  whole  time  at  the  disposal  of  the  com- 
pany, doing  what  legal  business  was  required  of 
him.  Some  of  the  other  directors  knew  of  the 
agreement  which  S.  made  with  plaintiff,  and  all 
of  them  saw  plaintiff  occupying  defendant's  of- 
fice and  accepted  his  services.  A  year  after  he 
entered  the  office  the  agreement  made  by  S.  was 
laid  before  a  meeting  of  the  directors,  and  the 
statement  by  one  of  the  directors  that  they 
would  vote  plaintiff  a  salary  met  with  no  dis- 
sent. Plaintiff  continued  in  the  service  of  the 
company  for  some  time  longer  without  any  ob- 
jection, and  received  two  payments  for  services. 
Held,  that  a  finding  that  defendant  adopted  the 
agreement  made  by  S.  with  plaintiff  was  justi- 
fied. 

3.  In  such  case,  the  value  of  plaintiff's  serv- 
ices should  not  be  predicated  on  the  actual  serv- 
ices rendered  by  him,  but  by  the  time  during 
which  his  services  were  at  defendant's  disposal. 

4.  An  agreement  by  a  corporation  to  pay 
its  counsel  a  salary,  as  soon  as  the  company  is 
financially  able,  entitles  the  counsel  to  salary 
from  the  time  he  enters  its  employ,  and  not  from 
the  time  the  company  becomes  financially  able 
to  do  so. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  Franklin  Piatt  against  the  Arap- 


»  Rehearing  denied  March  11,  1895. 


ahoe  Investment  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Chas.  M.  Bice,  for  appellant  W.  S.  Deck- 
er and  Wm.  Knapp,  for  appellee. 

THOMSON,  J.  The  plaintiff,  Piatt,  brought 
this  action  to  recover  the  reasonable  value 
of  his  time  and  services  In  behalf  of  the  de- 
fendant, the  Arapahoe  Investment  Company, 
from  September  1,  1890,  to  October  1,  1891, 
less  the  sum  of  $900,  paid  to  him  by  the  de- 
fendant. There  was  evidence  tending  to  es- 
tablish the  following  facts:  In  May,  1890,  the 
plaintiff,  who  then  lived  in  the  East  being 
In  Denver  for  the  purpose  of  Investing  some 
money  in  city  real  estate,  met  a  Mr.  Sage,  who 
advised  him  to  put  his  money  Into  a  company 
which  he  (Mr.  Sage)  was  then  endeavoring 
to  organize.  Sage  proposed  to  him  that  if  he 
would  invest  his  money  in  stock  of  the  pro- 
posed company,  and  come  to  Denver,  and  de- 
vote his  time  and  services  to  the  company, 
he  should  be  made  a  director  and  appointed 
its  counsel;  and,  as  soon  as  the  company 
was  on  Its  feet  and  able  to  pay  salaries,  a  sal- 
ary should  be  paid  to  him  for  his  services. 
These  services  were  to  be  rendered  in  the 
legal  business  of  the  company,  in  selling  real 
estate  for  it  and  in  doing  such  other  busi- 
ness as  it  might  require.  The  proposition 
was  accepted  by  the  plaintiff,  who  then  went 
back  to  his  home,  settled  up  his  affairs  there, 
and  returned,  reaching  Denver  about  the 
middle  of  August  1890.  The  defendant  com- 
pany, which  was  the  identical  company  pro- 
posed by  Mr.  Sage,  had  been  incorporated  In 
the  preceding  June,  the  plaintiff  having  been 
made  a  director;  and  on  the  1st  of  Septem- 
ber, 1890,  he  put  $2,500  into  the  company, 
and  entered  into  its  service.  The  amount  of 
salary  which  he  should  receive  was  not 
agreed  upon  between  himself  and  Mr.  Sage. 
On  the  1st  of  the  following  October,  the  di- 
rectors of  the  company  elected  him  its  coun- 
sel for  the  ensuing  year.  He  endeavored 
from  time  to  time  to  have  the  amount  of  his 
salary  fixed  by  the  board,  but  did  not  suc- 
ceed. He  devoted  his  time  to  the  company, 
performing  such  services  as  were  required 
of  him,  although  it  had  very  little  business 
for  him  to  do.  The  condition  of  the  com- 
pany was  not  flourishing  until  August  1891, 
when  a  wave  of  prosperity  struck  It  and  it 
found  considerable  money  in  its  treasury. 
The  directors  then  determined  that  the  com- 
pany was  in  a  condition  to  pay  salaries.  A 
committee  was  accordingly  appointed  by  the 
board  to  adjust  the  salaries  to  be  paid,  which 
thereupon  fixed  the  amounts  which  should 
be  received  by  the  president,  the  vice  presi- 
dent, and  treasurer,  and  the  secretary,  to  be 
paid  from  the  1st  day  of  the  preceding  De- 
cember. The  committee  reported  that  It  was 
unable  to  agree  upon  the  amount  which 
should  be  paid  to  the  plaintiff.  After  mak- 
ing an  unsuccessful  effort  to  have  his  own 
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salary  provided  for,  he  threatened  the  hoard 
that  he  would  sue  the  company  If  some  ac- 
tion was  not  taken  in  his  behalf,  and  was  an- 
swered by  one  of  the  directors  that  he  should 
have  a  salary,  that  they  would  vote  him  one. 
There  was  no  disapproval  of  the  remark  by 
the  board  or  any  of  Its  members.  Mr.  Sage, 
with  whom  the  plaintiff  had  contracted,  was 
a  member  of  the  board.  Mr.  Woodman,  an- 
other director,  had  personal  knowledge  of  the 
contract.  At  the  meeting  In  August,  upon  the 
request  of  Mr.  Bullock,  who  was  also  a  direc- 
tor, and  who  remarked  that  he  was  not  fully 
informed  in  the  matter,  the  plaintiff  made  a 
statement  of  the  facts  to  the  board.  The 
board  adjourned  without  taking  any  action 
upon  the  question.  The  plaintiff  had,  pre- 
vious to  this  time,  occupied  the  company's 
office,  and,  after  the  meeting,  continued  In 
its  office,  until  the  1st  of  the  following  Octo- 
ber, when  he  left.  In  August,  about  the 
time  of  this  meeting,  the  company  paid  the 
plaintiff  $400,  and  a  month  afterwards  $500 
more.  These  two  sums  were  all  that  he  ever 
received. 

The  contract  under  which  the  plaintiff 
claims  was  made  with  Mr.  Sage,  who  at  the 
time  was  engaged  in  promoting  the  organi- 
zation of  the  defendant  company.  It  was  a 
contract  which,  by  its  terms,  was  to  be  per- 
formed by  the  company  after  it  should  be  in- 
corporated. Mr.  Sage  was  not,  and  could 
not  be,  its  agent,  because  it  had  not  yet  come 
into  existence.  It  was  in  virtue  of  his  ef- 
forts, and  through  his  instrumentality,  that 
It  was  afterwards  organized;  but  prior  to  its 
organization,  and  at  the  time  .of  the  making 
of  the  contract,  he  was  merely  a  promoter. 
The  company  which  he  assisted  In  creating 
was  not  bound  by  any  of  his  precedent  acts, 
except,  as  by  adopting  them,  it  made  them 
its  own.  No  liability  attached  to  it  on  ac- 
count of  the  contract  between  the  plaintiff 
and  Mr.  Sage  in  virtue  of  the  contract  itself, 
and  no  such  liability  could  arise  unless  it 
was  voluntarily  assumed  by  the  adoption  of 
the  contract  on  the  part  of  the  company. 
Water  Co.  v.  Adams  (Colo.  App.)  37  Pac.  42. 
But  it  is  not  necessary  that  the  act  of  adop- 
tion should  be  formal.  Whatever  would 
amount  to  a  ratification  of  the  unauthorized 
acts  of  an  agent  would  be  sufficient  evidence 
of  an  adoption  of  the  contracts  of  a  promoter. 
1  Beach,  Priv.  Corp.  §§  197,  198.  In  Water 
Co.  v.  Adams,  supra,  we  held  that  certain 
acts  of  the  officers  of  the  company  in  refer- 
ence to  a  contract  made  by  its  promoter,  done 
with  knowledge  of  its  existence  and  terms, 
were  sufficient  to  Justify  a  finding  that  the 
contract  had  been  adopted  by  the  company. 

There  is  very  little  controversy  over  the 
facts  of  this  case,  and,  in  so  far  as  it  may 
be  said  that  they  are  disputed,  they  are  set 
at  rest  by  the  verdict  of  the  Jury,  which 
leaves  them  as  we  have  stated  them.  In 
June,  while  the  plaintiff  was  absent  in  the 
East,  the  defendant  was  Incorporated,  and 
the  plaintiff  was  made  a  director.    In  Octo- 


ber he  was  elected  counsel  of  the  defendant 
company  for  a  year.  In  September,  after 
his  return,  he  entered  into  its  office,  and  there 
remained,  ready  to  do  whatever  might  be  re- 
quired of  him.  The  defendant  availed  itself 
of  his  services  in  so  far  as  it  had  business 
to  do.  Some  of  the  directors  knew  exactly 
the  agreement  under  which  he  was  serving 
the  company,  and  the  others  must  necessarily 
have  known  that  he  was  there,  occupying  the 
company's  office,  In  pursuance  of  some  ar- 
rangement, the  nature  of  which  was  easy  of 
ascertainment  They  were  accepting  his  serv- 
ices, and,  if  they  deemed  it  important  to 
know  the  details  of  his  employment,  they 
should  have  inquired.  Afterwards,  in  Au- 
gust, 1891,  while  they  were  assembled  as  a 
board,  the  facts  were  laid  before  them  fully, 
and  they  then  knew  all  that  the  plaintiff  him- 
self knew.  No  suggestion  looking  to  a  dis- 
affirmance of  the  contract  between  him  and 
Sage  was  made.  On  the  contrary,  after  he 
had  given  them  the  particulars  of  his  con- 
tract, a  statement  by  one  of  their  number 
that  the  board  would  vote  him  a  salary  met 
with  no  dissent  from  any  director.  He  con- 
tinued in  the  service  of  the  company  for 
some  time  afterwards,  without  objection 
from  any  source.  He  received  two  sums  of 
money,  aggregating  $900;  and,  if  the  pay- 
ments were  not  made  in  pursuance  of  the 
contract,  they  ate  totally  unexplained.  Here 
is  a  succession  of  facts  which  are  explicable 
only  upon  the  hypothesis  that  it  was  the  in- 
tention of  the  company  to  carry  out  the  con- 
tract made  .by  Mr.  Sage.  The  adoption  of 
the  contract  is  a  legitimate,  if  not  a  neces- 
sary, inference  from  them,  and  they  are  am- 
ply sufficient  to  sustain  the  verdict  of  the 
Jury  in  the  case.  It  does  not  matter  that 
the  company  had  not  sufficient  business  to 
keep  the  plaintiff  employed.  That  was  not 
his  fault  The  contract  exacted  of  him  the 
devotion  of  his  entire  time  to  the  company. 
He  was  thus  prevented  from  earning  any- 
thing elsewhere,  and  it  was  the  value  of  the 
time  which  he  expended,  rather  than  the 
value  of  any  particular  services  rendered,  by 
which  his  right  of  recovery  should  be  meas- 
ured. This  suit  is  for  the  value  of  his  time 
in  connection  with  his  services.  He  worked 
under  a  contract  which  was  complete  except 
in  the  matter  of  fixing  the  amount  of  his 
compensation,  so  that  evidence  of  value  was 
necessary  to  ascertain  what  that  should  be. 
Proof  of  the  contract  with  Sage,  and  of  the 
proceedings  and  occurrences  subsequent  to 
the  incorporation  of  the  defendant,  was  nec- 
essary to  the  establishment  of  his  claim,  and 
was  properly  allowed.  We  find  upon  the 
face  of  the  record  no  error  in  the  admission 
or  rejection  of  evidence.  The  complaint  does 
not  recite  the  contract  and  it  is  not  requisite 
that  it  should.  Under  its  allegations,  proof 
of  the  contract  was  necessary  to  show  the 
character  of  the  plaintiff's  claim,  and  as  in- 
troductory to  evidence  of  the  value  of  his 
time  and  services. 
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The  defendant  requested  four  instructions, 
all  of  which  were  refused  except  the  third. 
The  first  told  the  jury  that  the  plaintiff  was 
not  entitled  to  recover  on  account  of  any 
services  rendered  by  him  as  director  of  the 
defendant.  It  is  true  that,  in  the  absence  of 
express  contract  or  some  by-law,  services  as 
director  of  a  corporation  are  presumed  to  be 
rendered  gratuitously;  but  in  view  of  the 
fact  that,  by  the  terms  of  this  contract,  the 
plaintiff  was  to  give  his  entire  time  to  the 
company,  doing  whatever  it  required  of  him, 
It  seems  to  us  that  the  Instruction  would 
have  been  misleading,  or,  at  least,  confusing. 
However,  the  first  instruction  given  embraced 
substantially  what  the  defendant  asked,  so 
that  discussion  of  the  rejected  instruction 
would  result  in  nothing  useful.  The  second 
contains  the  proposition  that  the  plaintiff  was 
entitled  to  compensation  only  for  services  ac- 
tually rendered.  Under  the  facts  of  this  case, 
the  giving  of  such  an  instruction  would  have 
been  gross  error.  The  fourth  directed  the 
jury  not  to  consider  the  agreement  with  Sage, 
and  informed  them  that  the  defendant  would 
be  liable  only  upon  such  contract  as  it  made 
itself  with  the  plaintiff.  As  the  only  agree- 
ment that  ever  was  made  was  made  with 
Sage,,  and  as  the  only  liability  of  the  defend- 
ant arises  from  its  adoption  of  that  identical 
contract,  the  fallacy  contained  in  this  pro- 
posed instruction  is  obvious. 

The  Instructions  given  seem  in  us  to  be  re- 
markably clear,  fair,  and  accurate.  It  is  ob- 
jected to  the  first  that  it  submitted  to  the 
jury  the  question  whether  the  plaintiff  was 
employed  by  the  defendant  to  attend  to  Its 
legal  business,  sell  real  estate,  and  do  what- 
ever else  was  requisite  concerning  Its  busi- 
ness, and  to  give  his  exclusive  time  and  at- 
tention to  such  business.  It  is  the  real-estate 
clause  to  which  exception  is  taken.  There 
was  some  evidence  that  the  company  at  one 
time  proposed  that  sales  of  real  estate  which 
the  plaintiff  might  make  should  be  upon  com- 
mission, but  there  never  was  any  agreement 
to  that  effect.  He  did  not  assent  to  the  prop- 
osition. The  original  contract  with  Sage  was 
never  changed  in  any  particular,  and  that  in- 
cluded the  selling  of  real  estate.  Fault  is 
found  with  the  second  instruction  given  be- 
cause It  directed  the  jury  that,  if  they  should 
find  that  the  plaintiff  was  entitled  to  recover, 
his  compensation  should  be  allowed  from  the 
time  he  commenced  his  engagement?  with  the 
defendant  until  the  tune  when  he  left  its  em- 
ployment. This  seems  to  us  to  be  right.  By 
the  terms  of  the  contract,  the  plaintiff  was  to 
have  a  salary,  but  It  was  not  to  be  paid  to 
him  until  the  company  was  financially  able 
to  pay.  Without  any  qualifying  or  restrict- 
ive words,  this  would  mean  that,  when  it 
reached  a  state  of  financial  ability,  he  would 
be  entitled  to  receive  what  he  had  already 
earned,  as  well  as  what  might  accrue  in  fu- 
ture. The  company  had  become  able  to  pay, 
and  voted  certain  of  Its  officers  salaries,  com- 
mencing with  the  1st  of  December  of  the  pre- 


ceding year.  His  engagement  commenced, 
and  he  entered  upon  his  duties,  two  months 
earlier.  The  directors'  failed  to  vote  him  a 
salary,  and  he  certainly  was  not  bound  by 
their  action  in  making  the  other  salaries  com- 
mence on  December  1st  If  he  was  entitled 
to  any  compensation  at  all,— and  he  certainly 
was,— he  was  entitled  to  compensation  for  the 
entire  time  he  was  in  the  defendant's  employ. 
To  our  minds  this  record  is,  in  a  marked  de- 
gree, free  from  error  throughout  and  the 
judgment  must  be  affirmed.  Affirmed. 


(6  Colo.  App.  ») 
LIVEZEY  et  al.  t.  PUEBLO  HARDWARE 

s  CO.i 

(Cvirt  of  Appeals  of  Colorado.  Feb.  11,  1895.) 
Review  upon  Appeal. 
Where  the  evidence  is  conflicting,  and 
no  error  appears  in  the  instructions  of  the  court, 
a  verdict  of  the  jury  upon  questions  of  fact  will 
not  be  disturbed  upon  appeal. 

Appeal  from  district  court.  Pueblo  county. 

Action  by  the  Pueblo  Hardware  Company 
against  John  Llvezey,  Charles  Bergen  thai, 
and  6.  L.  Dobbins  &  Co.  From  a  judgment 
for  the  plaintiff,  defendants  appeal,  Af- 
firmed. 

This  suit  was  brought  by  appellee  against 
the  defendants  to  collect  a  book  account  of 
$135.08,  and  the  amount  of  a  promissory 
note  for  $249,  executed  by  the  firm  of  Dob- 
bins &  Co.,  payable  to  the  order  of  John 
Llvezey  one  day  after  date,  dated  May  13. 
1891,  assigned  by  Livezey  to  the  plaintiff, 
July  29,  1881.  The  complaint  Is  in  the  ordi- 
nary form.  Dobbins  and  Bergenthal  filed 
separate  answers:  (1)  Denying  that  Live- 
zey, Bergenthal,  and  Dobbins  were  or  ever 
had  been  partners  under  the  firm  name  of  U. 
L.  Dobbins  &  Co.  or  any  other  name;  i.2» 
alleging  that  the  firm  of  Dobbins  &  Co.  was 
composed  of  Dobbins  and  Bergenthal;  (3) 
denying  the  indebtedness  of  the  book  ac- 
count; (4)  admitting  the  making  and  deliv- 
ery of  the  note;  (5)  alleging  an  indebtedness 
from  Livezey  to  Bergenthal  Individually  of 
the  sum  of  $300,  which  had  been  assigned 
to  Dobbins  &  Co.,  which  would  be  set  off 
against  the  note.  A  trial  of  the  Issues  was 
had  to  a  jury,  resulting  in  a  verdict  and  judg- 
ment for  the  plaintiff  for  the  sum  of  $450.44, 
from  which  an  appeal  was  prosecuted  to  this 
court 

Hartman  &  Glenn  and  J.  H.  Mechem,  for 
appellants.  Chas.  E.  Gast  and  E.  E.  Hub- 
bell,  for  appellee. 

REED,  J.  (after  stating  the  facts).  Al- 
though It  appears  that  Llvezey,  a  defendant 
below,  Is  appellant  here,  we  are  at  a  loss  to 
understand  how  he  becomes  one.  It  does 
not  appear  that  he  was  served  with  process 
or  entered  his  appearance.  He  made  no  an- 
swer, and  no  judgment  by  default  was  en- 

x  Rehearing  denied  March  11,  1895. 
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tered  against  him,  nor  does  he  appear  to 
have  in  any  way  participated  in  the  proceed- 
ings or  appeal.  It  appears  that  the  motion 
for  a  new  trial  was  made  by  G.  L.  Dobbins 
and  Charles  Bergenthal,  and  overruled. 
Judgment  entered  against  the  firm  of  G.  L. 
Dobbins  &  Co.,  and  the  appeal  bond  execut- 
ed by  G.  L.  Dobbins  &  Co.  One  of  the  prin- 
cipal issues  of  fact  to  be  determined,  and  per- 
haps the  controlling  one,  in  the  disposition 
of  the  case,  was  whether  or  not  Livezey  was 
a  member  of  the  firm  of  Dobbins  &  Co.  It 
was  'asserted  in  the  complaint  and  denied  hi 
the  answer.  The  evidence  In  regard  to  it 
was  contradictory.  The  court  did  not  in- 
struct the  jury  to  find  upon  the  Issue,  and 
there  was  no  finding  except  as  it  might  be  in- 
ferred from  the  general  verdict,  and  such  In- 
ference would  be  that  they  found  that  he 
was  not  a  partner.  Eliminating  from  the 
discussion  the  question  of  his  partnership, 
upon  which  there  was  no  finding,  no  ques- 
tion of  law  was  involved,  but  questions  of 
facts  only.  The  evidence  on  every  question 
involved  was  conflicting  and  contradictory. 
Under  such  circumstances,  the  finding  of  the 
jury  will  not  be  disturbed,  unless  for  misdi- 
rection by  the  court.  In  this  case  the  in- 
structions of  the  court,  on  all  questions  sub- 
mitted, appear  to  be  ample  and  correct.  The 
judgment' of  the  court  will  be  affirmed.  Af- 
firmed. 


(6  Colo.  App.  108) 

SUN  FIRE  OFFICE  v.  WICH. 

(Court  of  Appeals  of  Colorado.    Nov.  12,  1894.) 

Action  on  Insurance  Policy  —  Application  — 
Warranties— Change  op  Ownership. 

1.  Error  involved  in  plaintiff's  failure  to 
put  in  evidence  an  application  for  insurance,  or 
to  call  on  defendant  to  produce  it,  the  policy  it- 
self having:  been  put  in  evidence,  is  without  prej- 
udice to  defendant,  where  defendant  afterwards 
introduced  it  as  part  of  its  defense. 

2.  One  applying  for  fire  insurance  through  a 
soliciting  agent  is  bound  to  ascertain  the  scope 
of  his  authority. 

3.  Where  an  application  for  fire  insurance, 
not  attached  to  the  policy,  is  identified  by  both 
parties  as  the  one  referred  to  in  the  policy,  the 
fact  that  the  policy  itself,  in  referring  to  the 
application,  failed  to  set  out  its  date,  is  imma- 
terial. 

4.  Where  an  applicant  who  is  able  to  read 
signs,  without  reading  an  application  filled  out 
by  a  soliciting  agent,  and  containing  plainly- 
printed  provisions  that  the  applicant  thereby  cov- 
enants that  the  facts  therein  stated  with  refer- 
ence to  the  property  are  true,  and  form  part  of 
the  policy,  and  amount  to  warranties,  and  that 
the  application  is  the  act  of  the  applicant,  wheth- 
er filled  out  by  him  or  by  another,  he  assumes 
the  risk  of  falsity  in  the  facta  as  written  out  by 
the  agent.  > 

5.  Where  the  application  is  made  part  of 
the  contract  of  insurance,  all  statements  of  the 
insured  therein  relative  to  the  use,  care,  or  char- 
acter of  the  property  are  warranties,  and  must 
be  strictly  complied  with,  whether  material  to 
the  risk  or  not 

On  Rehearing. 

1.  A  transfer  of  insured  property  between 
partners  is  not  a  breach  of  a  coudition  in  the  pol- 
icy against  a  sale  or  transfer  of  the  property. 

2.  The  failure  of  an  applicant  to  place  a  fair 


and  reasonable  value  on  the  property,  when  state- 
ments in  regard  to  value  are  made  warranties, 
renders  the  policy  void. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  John  Wich  against  the  Sun  Fire 
Office  on  a  fire  insurance  policy.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

In  December,  1888,  appellee,  Voght,  Ells, 
and  Hess  purchased  a  brewery  at  Florence 
from  one  McCandless,  together  with  appli- 
ances, for  the  sum  of  $12,150,  $4,000  of 
which  was  paid  in  cash.  The  remaining  $8,- 
150  was  secured  by  the  joint  notes  of  the 
four  purchasers,  and  a  mortgage  upon  the 
property.  The  conveyance  from  McCandless 
was  made  to  the  four  purchasers.  The  four 
then  formed  a  partnership  to  prosecute  the 
business  of  brewing,  and  carried  on  such 
business  under  the  name  of  the  "Arkansas 
Valley  Brewing  Company."  About  February 
1,  1889,  one  Carleton,  an  insurance  solicitor 
for  Perkins,  Hart  &  Co.,  of  Denver,  applied 
to  appellee  to  insure,  the  property;  was  sent 
by  him  to  examine  it  After  making  such  ex- 
amination, he  reported  that  he  would  Insure 
it  to  the  amount  of  $15,000,  to  which  ap- 
pellee agreed.  A  blank  application  was  fill- 
ed up  by  Carleton,  and  executed  by  appellee: 
"The  Arkansas  Valley  Brewing  Co.,  by  John 
Wlch,  Owner."  The  firm  of  Perkins.  Hart 
&  Co.,  finding  they  could  not  write  the  en- 
tire $15,000  In  companies  represented  by 
them,  so  informed  appellee,  and  secured  $1,- 
530  of  the  amount  In  the  office  of  appellant, 
through  its  agents  Packard,  Wilson  &  Piper. 
The  former  application  and  data  were  sub- 
mitted to  the  last-named  company.  The  ap- 
plication being  In  some  respects  unsatisfac- 
tory, a  second  one  was  filled  up  by  some 
agent  or  representative  of  the  Insurers,  and 
executed  by  appellee  the  same  as  the  former. 
The  four  partners  continued  the  business  un- 
til about  the  loth  of  August  1889,  when  Ells, 
Voght,  and  Hess  drew  out,  conveyed  their 
interests  by  quitclaim  deed  to  appellee,  and 
the  partnership  was  dissolved;  appellee  pay- 
ing nothing  for  their  Interests,  but  assuming 
notes  and  mortgage  made  to  McCandless. 
From  that  time  appellee  prosecuted  the  busi- 
ness some  26  days,  until  the  night  of  Sep- 
tember 5th,  when  buildings,  appliances,  etc.. 
were  destroyed  by  fire.  Appellant  refused 
to  pay  the  $1,530  written  by  it  upon  the  prop- 
erty, and  appellee  brought  suit  Trial  was 
had  to  a  jury,  resulting  in  a  verdict  and 
judgment  for  the  plaintiff  (appellee)  for  the 
sum  of  $1,017.22,  from  which  an  appeal  was 
prosecuted.  The  remaining  facts  necessary 
to  an  understanding  of  the  case,  it  is  hoped, 
will  appear  in  the  opinion. 

Chas.  J.  Hughes,  Jr.,  and  Tyson  S.  Dines, 
for  appellant.  Chas.  M.  Bice  and  S.  D. 
Walling,  for  appellee. 

REED,  J.  (after  stating  the  facts).  There 
are  in  this  case  61  errors  assigned,  many 
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of  which  are  purely  technical,  and  are  not 
discussed  in  argument.  Some  few  are  pre- 
sented and  discussed  at  considerable  length. 
Without  considering  the  mass  of  errors  as- 
signed or  the  most  of  them,  sufficient  remains 
to  raise  the  important  and  fundamental  ques- 
tions that  must  determine  the  case.  Before 
proceeding  to  those,  I  will  briefly  dispose  of 
the  first. 

The  application  for  insurance  and  the  pol- 
icy of  Insurance  remained  separate  and  dis- 
tinct papers  at  the  time  of  the  trial.  They 
aad  not  been  attached;  the  application  re- 
maining in  the  hands  of  the  company,  while 
the  policy  was  in  the  possession  of  insured. 
The  plaintiff  (appellee)  put  the  policy  In  evi- 
dence without  the  application,  and  without 
calling  upon  the  defendant  to  produce  it. 
This  Is  urged  as  error.  The  application  up- 
on which  the  defendant  alleged  the  policy 
was  Issued  was  set  out  in  the  answer  in 
haec  verba;  was  by  the  defendant  put  in 
evidence  upon  the  trial.  In  Insurance  Co. 
v.  Sailer,  67  Pa.  8t.  108,  the  same  error  was 
assigned.  The  court  held:  "But  this  error, 
if  it  was  one,  did  the  defendants  no  harm. 
They  afterwards  produced  and  gave  in  evi- 
dence the  application,  and  they  have  had  on 
trial  all  the  advantage  of  that  document." 
Such  was  the  case  here.  Although,  perhaps, 
a  technical  error,  the  defendant  could  not 
have  been  prejudiced  by  it  Hence  the  con- 
tention is  without  valid  force.  The  appli- 
cation in  question  was  the  basis  of  the  de- 
fense. All  the  important  questions  present- 
ed grow  out  of  it 

Before  proceeding  to  the  consideration  of 
the  other  questions  involved,  it  may  be  well 
to  refer  to  Wich  v.  Insurance  Co.,  2  Colo. 
App.  484,  31  Pac.  389,  in  which  counsel  for 
appellee  say:  "This  court  has  already  con- 
sidered and  adjudicated  the  main  features 
of  the  present  controversy,  so  far  at  least 
as  concerns  the  right  of  the  plaintiff  to  go 
to  the  jury  upon  the  f&ct  presented  in  his 
case  in  chief."  The  cases  are  in  some  re- 
spects identical,— the  same  plaintiff,  the  same 
property,  and  the  same  loss;  but  there  are 
one  or  two  important  questions  involved  in 
the  present  case  that  were  absent  In  that 
By  reference  to  that  case  it  will  be  seen 
that,  at  the  close  of  the  plaintiff's  evidence, 
a  motion  for  nonsuit  was  made  and  sustain- 
ed. It  was  held  erroneous;  that  the  issues 
made  by  the  pleadings  were,  many  of  them, 
of  fact,  which  were  clearly  within  the  prov- 
ince of  the  jury,  and  that  the  parties  were 
legally  entitled  to  have  the  questions  deter- 
mined by  the  jury.  In  this  case  no  such 
question  is  presented.  It  was  tried  to  a  jury, 
and  no  important  question  raised  in  this  was 
determined  in  that;  consequently,  no  adju- 
dication of  any  question  Involved. 

The  questions  presented  for  determination 
are:  First  Carleton  being  a  soliciting  agent 
of  Perkins,  Hart  &  Co.,  and  appellant  mak- 
ing the  Insurance  at  the  solicitation  and  at 
the  instance  of  Perkins,  Hart  &  Co.,  to  what 


extent  did  appellant  adopt  his  agency,  and  to 
what  extent  is  appellant  bound  by  his  acts? 
Second.  Were  the  statements  made  by  Carle- 
ton  and  Shreeve,  and  by  them  reduced  to 
writing  in  the  application  upon  which  the 
policy  was  issued,  and  executed  by  appellee, 
warranties  upon  the  part  of  appellee,  which 
would  vitiate  the  contract  of  Insurance  if 
the  statements  were  untrue?  These  two 
questions,  the  second  involving  two  or  more 
propositions,  seem  conclusive  of  the  case. 

There  is  probably  no  branch  of  jurispru- 
dence so  confused  by  judicial  decisions  in 
courts  of  greatest  merit  as  the  questions  pre- 
sented. At  the  very  outset,  the  investigator 
plunges  into  an  impenetrable  fog.  Many 
courts,  regarding  the  provisions  of  policies 
of  insurance  as  onerous  and  preventing  the 
insured  from  securing  the  benefits  of  his  con- 
tract, have  as  far  as  possible  departed  from 
the  rules  of  construction  adopted  In  other 
contracts,  and  waived,  in  favor  of  the  in- 
sured, contract  obligations  which  would  have 
been  enforced  In  other  transactions.  While 
other  courts,  of  equal  reputation,  have  at- 
tempted to  construe  the  contract  of  insurance 
the  same  as  other  contracts,  and  held  the  in- 
sured responsible  for  his  own  acts,  unless 
the  contract  was  in  its  inception  so  affected 
by  fraud  as  would  avoid  other  contracts. 
Appellant,  having  taken  the  risk  at  the  in- 
stance and  request  of  Perkins,  Hart  &  Co., 
and  upon  data  furnished  by  them,  obtained 
through  their  agent  Carleton,  may  be  regard- 
ed, to  that  extent  as  having  adopted  the 
acts  of  such  agent,  and  as  being  bound  by 
them  to  the  same  extent  that  Perkins,  Hart  & 
Co.  would  be;  but  this  is  no  solution  of  the 
question  presented,  for  the  question  then  pre- 
sented is,  how  far  Perkins,  Hart  &  Co.  were 
bound  by  his  acts  and  representations. 

It  is  conceded  that  Carleton  was  a  special 
or  soliciting  agent  to  obtain  contracts  of  In- 
surance, without  power  to  issue  policies  or 
conclude  contracts,  who  could  only  report  his 
doings  and  findings  to  his  superiors,  who,  at 
their  own  election,  accepted  or  rejected  the 
proposal.  That  class  of  agents,  clothed  by 
their  superiors  with  some  Indicia  of  authori- 
ty to  act  for  the  company,  are  anomalous  In 
business  transactions,— sent  out  as  solicitors 
to  secure  business,  receiving  their  compensa- 
tion by  commissions  upon  the  business  se- 
cured. It  is  apparent  that  they  are  by  their 
principals  placed  in  a  position  to  perpetrate  a 
double  fraud— First,  upon  their  employer  by 
excessive  Insurance;  second,  upon  the  in- 
sured by  garbled  or  manufactured  state- 
ments of  the,  value  and  condition  of  the  prop- 
erty, for  the  purpose  of  securing  the  commis- 
sions, the  obtaining  of  which  depends  upon 
the  completion  of  the  contract,  and  the 
amount  of  such  compensation  upon  the 
amount  of  insurance.  The. insured  is  re- 
quired to  make  and  sign  an  application, 
which  of  necessity  preceded  the  issuing  of 
the  policy.  After  viewing"  the  premises,  the 
application  is  filled  by  the  solicitor.    To  se- 
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cure  compensation,  the  values  and  conditions 
are  overestimated  and  erroneously  stated. 
The  Insured,  having  no  knowledge  of  Its 
legal  effect  upon  the  Insurance  to  be  effected, 
executes  It;  Is  perhaps  told  that  "it  is  only  a 
matter  of  form,"  necessary  to  secure  the  In- 
surance, in  other  respects  unimportant.  The 
company,  by  its  policy,  protects  Itself  against 
the  fraud,  but  the  Insured  has  no  protection. 
It  has  been  held  by  many  respectable  courts, 
and  frequently  urged  in  argument,  that  the 
agent,  in  the  appraisal  of  the  property  and 
filling  up  of  the  application,  was  not  the 
agent  of  the  Insurer,  but  the  agent  of  the  in- 
sured, who  was  responsible  for  his  misrepre- 
sentations, when  in  fact,  if  the  agent  of 
either,  it  must  of  necessity  have  been  that 
of  his  employer,  who  had  given  him  the  pow- 
er to  act  in  its  behalf,  and  whose  Interests 
should  have  been  guarded  by  the  agent 
The  truth  is  that  a  person  occupying  such  a 
hybrid,  amphibious  position  Is  not  the  agent 
of  either,  but  working  for  himself,  regard- 
less of  the  Interests  of  both.  Against  his 
fraudulent  acts  the  company,  which  has 
placed  It  in  his  power  to  defraud  others,  is 
amply  protected,  while  the  insured,  who 
gives  him  credit  as  an  agent,  has  no  protec- 
tion whatever.  The  whole  system  of  repre- 
sentation by  solicitors  Is  vicious,  and  should 
be  abrogated  by  legislation  or  otherwise,  and 
the  principals  made  responsible  for  the  acts 
of  the  agents  within  the  seeming  and  appar- 
ent limits  of  their  authority. 

The  law,  under  the  circumstances  of  this 
case,  makes  it  obligatory  upon  the  party 
dealing  with  an  agent  to  ascertain  the  ex- 
tent of  the  authority  conferred.  If  he  fails 
to  do  so,  It  is  at  his  own  peril.  On  February 
4,  1880,  the  Insurance  was  effected.  The  fol- 
lowing paragraph  appears  in  the  body  of  the 
policy :  "If  an  application,  survey,  plan,  state- 
ment, or  description  of  the  property  hereby 
insured  is  referred  to  in  this  policy,  such  ap- 
plication, survey,  plan,  statement,  or  descrip- 
tion shall  be  considered  a  part  of  this  con- 
tract, and  to  be  a  warranty  by  the  insured, 
whether  the  same  be  written  by  the  insured 
or  by  some  other  person;  and  this  policy 
shall  become  void  in  the  event  of  any  false 
representation  by  the  Insured  of  the  condi- 
tion, situation,  or  occupancy  of  the  property, 
or  of  any  omission  to  make  known  any  facts 
material  to  the  risk,  or  of  any  other  valua- 
tion or  any  misrepresentation  whatsoever, 
either  In  a  written  statement  or  otherwise. 
And  the  society  shall  not  be  bound  under  this 
policy  by  any  act  of  or  statement  made  to 
or  by  any  agent  or  other  person  which  is  not 
authorized  by  this  policy,  or  contained  there- 
in or  In  any  written  paper  above  mentioned." 
It  appears  that  the  firm  of  Perkins,  Hart  & 
Co.  had  previously  insured  the  same  proper- 
ty, through  the  solicitor  Carleton,  for  about 
$11,000.  Soon  after  the  purchase  by  appellee 
and  his  associates,  Carleton  again  applied  to 
Insure  It.  The  evidence  shows  he  personally 
made  an  examination,  and  estimated  the 


value  of  the  property;  informed  Wich  he 
could  put  ^15,000  on  It;  filled  the  application 
himself,  and  Wich  executed  it  Perkins, 
Hart  &  Co.  could  only  take,  of  the  $15,000, 
$13,470,  and  obtained  the  balance,  $1,530, 
through  the  office  of  Packard,  Wilson  & 
Piper,  which  is  the  matter  In  controversy. 
The  application  to  Perkins,  Hart  &  Co.,  as 
made  by  Carleton,  was  presented  to  agents 
of  appellant  by  the  other  firm,  but  being  un- 
satisfactory in  some  respects,  a  new  one  was 
required.  Here  occurs  a  peculiar  conflict  in 
evidence  in  regard  to  the  person  who  wrote 
and  secured  the  second  application,  delivered 
the  policy,  and  collected  the  premium.  Wich 
testified  that  it  was  Carleton,  and  that  he 
had  never  seen  Shreeve  until  he  saw  him  in 
court  during  the  trial.  Shreeve  testified  that 
he  was  a  member  of  the  firm  of  Packard  & 
Co.;  that  he  called  upon  Wich  with  the 
Carleton  application,  and  required  another; 
and  that  he  filled  up  the  application,  execut- 
ed by  Wich,  upon  which  the  policy  hi  this 
case  was  issued.  It  appears  to  have  been  a 
case  of  mistaken  identity,  and  that  the  Carle- 
ton application  was  the  basis  of  the  second 
application,  which  was  only  changed  in  some 
particulars  and  secured  by  Shreeve. 

It  is  contended  upon  the  part  of  appellee 
that  the  application,  being  detached  and  not 
specially  referred  to  in  the  policy,  is  not  a 
part  of  the  contract  It  is  true  that  in  the 
reference  to  the  application  its  date  is  omit- 
ted, but  it  is  not  shown  that  the  application 
need  be  dated.  It  was  in  this  instance,  but 
the  date  was  not  inserted  in  the  reference 
attached  to  the  policy.  Such  omission  is  un- 
important when  the  instrument  is  put  in  evi- 
dence and  identified  by  both  parties,  nor  is 
it  necessary  that  the  paper  be  attached. 
Contracts  are  frequently  evidenced  by  two, 
three,  or  more  individual  papers,  the  rel- 
evancy and  connection  being  established  by 
parol  proof,  in  the  absence  of  which  the  at- 
taching of  the  papers  would  not  establish 
their  identity. 

A  principal  contention  by  counsel  of  appel- 
lee is  that  by  reason  of  the  acts  and  par- 
ticipation of  the  agent  and  Shreeve  in  getting 
up  the  application,  it  is  not  the  act  of  nor 
obligatory  upon  the  appellee;  in  fact  that 
there  was  no  such  contract  as  is  evidenced 
by  the  papers.  Many  authorities  are  cited 
that  are  supposed  to  sustain  that  position, 
the  first  being  Insurance  Co.  v.  Taylor,  14 
Colo.  499,  24  Pac.  333.  A  slight  examina- 
tion of  that  case  will  show  that  there  was 
no  application  signed  by  the  insured.  It 
was  made,  signed,  and  delivered  by  the 
agent  and  the  insured  had  no  knowledge  of 
or  connection  with  it;  hence  there  was  no 
contract,  and  nothing  contained  in  the  pre- 
tended application  was  obligatory  upon  the 
insured.  Very  many  courts  of  great  respect- 
ability have  as  far  as  possible  relieved  ap- 
plicants from  the  full  effect  of  statements 
made  in  the  application.  The  "iron-clad" 
provisions  of  policies  issued,  together  with 
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the  manner  of  securing  insurance  through 
liTesponslble  agents,  for  whose  acts  the  em- 
ployer ignores  all  responsibility,  have  com- 
pelled courts  to  carry  the  law  to  the  extrem- 
est  possible  limit  to  guard  the  rights  of  the 
insured,  and  afford  him  indemnity.  Conse- 
quently, many  authorities  may  be  found 
seemingly  sustaining  the  contention  of  coun- 
sel; but  a  careful  examination  of  them  shows 
not  one  going  to  the  extent  of  shielding  the 
applicant  In  this  case  from  responsibility 
under  the  circumstances  as  shown. 

There  is  no  claim  that  appellee  was  un- 
educated and  illiterate;  the  reverse  appears 
from  his  own  evidence.  Nor  was  there  any 
attempt  to  show  fraud  or  imposition  In  ob- 
taining the  paper.  True,  the  paper  was  filled 
by  the  other  party.  It  was  unimportant  who 
did  the  clerical  work.  It  was  executed  and 
adopted  by  appellee.  If  he  failed,  as  he  tes- 
tifies, to  read  it,  his  failure  to  do  so  cannot 
be  imputed  to  the  other  party.  Immediate- 
ly above  the  signature  of  appellee,  at  the 
bottom  of  the  application,  printed  in  clear 
type,  appears  the  following:  "The  applicant 
hereby  covenants  and  agrees  to  and  with  the 
said  company  that  the  foregoing  is  a  just, 
full,  and  true  exposure  of  all  the  facts  and 
circumstances  in  regard  to  the  property  here- 
tofore mentioned,  and  said  answers  and  rep- 
resentations are  considered  t»'»  basis  on 
which  insurance  is  to  be  effec'.-J.  and  the 
same  Is  understood  as  Incorporated  in  .md 
forming  a  part  of  the  policy,  and  furtLT 
covenants  and  agrees  that  if  the  situation  or 
circumstances  are  changed,  or  risk  increased, 
or  property  become  Incumbered  In  any  man- 
ner or  way,  during  the  term  of  any  policy  or 
policies  of  insurance  of  this  company  insur- 
ing the  said  property,  will  notify  the  agent 
of  this  company  forthwith  of  such  altera- 
tion, increase  of  risk,  or  incumbrance,  and 
hereby  declare  and  acknowledge  that  this  is 
the  act  and  statement  of  the  owner  of  said 
property,  and  warranty  on  part  of  assured, 
whether  the  answers  have  been  written  by 
the  applicant  in  person  or  not"  It  was  im- 
possible that  appellee  could  have  executed 
the  paper  without  seeing  it.  If  he  failed  to 
read  it,  he  should  suffer  the  consequen- 
ces of  his  own  negligence.  No  man  can 
shield  himself  from  the  obligation  of  a  con- 
tract he  has  executed,  by  a  willful  or  neg- 
ligent refusal  to  read  the  paper  he  signs. 
The  theory  upon  which  courts  proceed  In 
allowing  the  acts  of  the  agent  to  De  put  In 
evidence  to  avoid  the  seeming  contract  is, 
in  effect,  that  the  supposed  warranties  of 
the  insured  in  the  application  were  put  in 
by  fraud  on  the  part  of  the  agent;  that  the 
insured  did  not  participate;  hence  there  was 
no  contract;  and,  in  all  cases  when  the  cir- 
cumstances will  warrant,  holding  the  prin- 
cipal responsible  for  the  acts  of  the  agent, 
by  estoppel.  This  seems  a  plausible  evasion 
of  the  rule  that  verbal  testimony  is  not  ad- 
missible to  vary  a  written  contract. 

The  courts  most  strongly  sustaining  the 


contention  of  appellee  are  those  of  Iowa, 
Indiana,  and  Minnesota.  In  the  former  state, 
where  the  decisions  are  extreme,  they  are 
founded  upon  a  statute  of  that  state  holding 
the  company  to  ^renter  responsibility  for  the 
acts  of  the  soliciting  agent    None  others  go 
to  the  extent  supposed  by  counsel.  Among 
those  cited  and  relied  upon  there  are  some 
which,  under  the  circumstances  of  this  case, 
maintain  the  opposite  doctrine;  notably.  In- 
surance Co.  v.  Rogers,  119  111.  474,  10  N.  E. 
242;  Rogers  v.  Insurance  Co.,  121  IndL  570, 
23  N.  E.  498;  Plckel  v.  Insurance  Co.,  119 
Ind.  291,  21  N.  E.  898.  Until  there  is  legisla- 
tion curing  the  vicious  course  of  insurance 
through  the  employment  of  solicitors,  whose 
acts  are  repudiated  by  their  employers,  it 
is  far  safer,  while  protecting  the  Insured  as 
far  as  possible  against  the  frauds  of  the 
agent,  to  hold  cases  of  the  character  of  the 
one  under  consideration  as  contracts  where, 
as  in  other  contracts,  each  party  Is  respon- 
sible for  his  own  acts  and  undertakings.  In 
1  May,  Ins.  §  138  et  seq.,  the  questions  here 
presented  are  elaborately  discussed;  but  the 
statements  of  different  conclusions  from  dif- 
ferent courts  are  so  confusing  and  conflict- 
ing as  to  be  of  slight  aid  to  the  examiner, 
until  section  144g  is  reached,  where  the  fol- 
lowing clear  and  logical  conclusion  is  stated: 
"There  being  no  usage  or  special  evidence 
to  the  contrary,  the  very  fact  that  his  sig- 
nature to  the  paper  is  required  Is  notice  to 
him  that  the  company  does  not  rely  upon  the 
agent,  but  requires  the  applicant's  own  au- 
thority."   Under  the  circumstances  and  the 
employment  of  solicitors,  It  is  safe  and  prop- 
er to  hold  that  the  agent,  In  writing  the  an- 
swers of  the  applicant,  is  not  doing  the  work 
of  the  company,  but  of  the  applicant,  and 
that  the  company  are  no  more  responsible 
for  it  than  if  done  by  a  stranger.    A  solicit- 
or working  for  commissions  comes  nearer 
being  a  broker  than  an  agent.    Their  In- 
terests are  often  adverse  to  the  company, 
making  false  statements  to  secure  commis- 
sions; nor  can  the  assured  avoid  responsibil- 
ity by  neglecting  to  read  the  paper,  when, 
by  so  doing,  the  misstatements  could  have 
been  corrected.    In  the  same  section  of  May 
on  Insurance  (section  144g)  it  Is  Bald:  "It 
seems  clear  that,  if  [the  Insurer]  Is  honest 
and  fair,  it  should  not  be  held  for  an  omis- 
sion or  error  of  a  really  substantial  nature, 
whether  made  by  the  Insured  or  by  the 
agent,  through  mistake  or  otherwise.  In  till- 
ing up  an  application  from  his  answers,  and 
which  the  assured  might  have  discovered  if 
he  had  taken  the  trouble  to  read  the  state- 
ment he  signed."    There  is  no  reason,  in 
contracts  of  insurance,  that  a  party  should 
be,  by  law.  relieved  from  the  duty  of  ex- 
ercising the  same  ordinary  care  and  pru- 
dence that  is  required  in  every  other  business 
transaction.  It  is  the  duty  of  every  man  to 
read  what  he  signs.    His  failure  to  do  so 
will  or  should  not  relieve  him  or  allow  Mm 
to  avoid  the  contract 
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In  Insurance  Co.  v.  Fletcher,  117  U.  S.  519, 
6  Sup.  Ct.  837,  the  agent  set  down  false  an- 
swers, and  the  applicant  signed  the  applica- 
tion without  reading  it.  "The  policy  issued 
upon  it  was  conditioned  that  the  answers 
were  part  of  it,  and  that  no  statement  to  the 
agent  not  thus  transmitted  should  be  bind- 
ing on  the  principal.  These  conditions,  con- 
spicuously printed  upon  It,  accompanied  the 
policy."  The  policy  was  held  void.  The 
court  said:  "It  was  the  duty  of  the  applicant 
to  read  the  application  he  signed.  He  knew 
that  upon  it  the  policy  would  be  Issued,  If 
at  all.  It  would  introduce  great  confusion 
In  all  business  transactions  if  a  party  making 
■written  proposals  for  a  contract,  with  repre- 
sentations to  induce  its  execution,  could  be 
allowed  to  show,  after  it  had  been  obtained, 
that  he  did  not  know  the  contents  of  his  pro- 
posals, and  to  enforce  It,  notwithstanding 
their  falsity  as  to  matters  essential  to  its 
obligation  and  validity.  Contracts  could  not 
be  made  or  business  fairly  conducted  if  such 
a  rule,  should  prevail."  See  Lewis  v.  Insur- 
ance Co.,  39  Conn.  10;  Ryan  v.  Insurance  Co., 
41  Conn.  168;  Richardson  v.  Insurance  Co., 
46  Me.  394.  In  1  Wood,  Ins.  §  150,  it  Is  said: 
"When  the  policy  refers  to  the  application  or 
other  papers  connected  with  the  risk,  and 
adopts  them  as  part  of  the  contract  of  insur- 
ance, all  the  statements  of  the  assured  con- 
tained therein  relative  to  the  situation,  use, 
care,  or  character  of  the  property  are  war- 
ranties on  his  part,  and  must  be  strictly  com- 
plied with,  whether  material  to  the  risk  or 
not."  In  Marshall  v.  Insurance  Co.,  27  N.  H. 
157,  it  is  said:  "The  application  in  such  cases 
must  truly  represent  the  risk,  and  must  be 
true  In  all  respects,  whether  material  or  not." 
In  New  York  the  same  conclusions  as  above 
are  stated  as  the  law.  See  First  Nat  Bank 
v.  Insurance  Co.  of  North  America,  50  N.  Y. 
47;  Leroy  v.  Insurance  Co.,  39  N.  Y.  91,  45 
N.  Y.  80;  Ripley  v.  Insurance  Co.,  39  N.  Y. 
136.  See,  also,  Garcelon  v.  Insurance  Co..  50 
Me.  580;  Battles  v.  Insurance  Co.,  41  Me. 
208;  Kelsey  v.  Insurance  Co.,  35  Conn.  225; 
Gahagan  v.  Insurance  Co.,  43  N.  H.  176; 
Tebbetts  v.  Insurance  Co.,  1  Allen,  305; 
Draper  v.  Insurance  Co.,  2  Allen,  569;  Brown 
v.  Insurance  Co.,  11  Cush.  280;  Bersche  v. 
Insurance  Co.,  31  Mo.  555;  Edwards  v.  In- 
surance Co.,  74  111.  84.  That  such  has  been 
the  line  of  decision  In  England,  see  Insur- 
ance Co.  v.  Macmorran,  3  Dow,  255;  Bufe  v. 
Turner,  2  Marsh.  C.  P.  40;  Brit  ton  v.  In- 
surance Co.,  4  Fost.  &  F.  905;  Macdonald  v. 
Insurance  Co.,  L.  R.  9  Q.  B.  328;  Thompson 
v.  Weems,  9  App.  Cas.  671. 

The  testimony  clearly  establishes  the  fact 
that  the  title  to  the  property  was  misstated 
to  the  Insurers;  the  deed  having  been  made 
by  the  grantor,  McCandless,  to  appellee,  Her- 
man Ells,  Gottlieb  Hess,  and  Paul  Voght 
There  was  no  such  corporation  or  association 
as  the  Arkansas  Valley  Brewing  Company  to 
take  title.  (2)  That  in  the  application  appel- 
lee stated  the  value  of  the  insured  property  to 


be  $25,000,  and  such  application  contains  the 
following  clause:  "The  value  of  the  proper- 
ty being  fixed  and  warranted  by  applicant;" 
when  In  fact  the  greatest  valuation  warrant- 
able, Including  betterments  made  by  the 
owners,  was  less  than  $14,000,  some  $1,500 
of  which  was  not  covered  by  insurance, 
showing  overvaluation  of  100  per  cent.,  and 
Insurance  exceeding  the  entire  value  nearly 
$2,500.  W.  H.  Runkle,  the  agent  who  pur- 
chased the  property  for  Wich  and  others,  tes- 
tified in  regard  to  its  value  at  the  time  of 
purchase  (December  12,  1888)  as  follows:  "I 
made  the  investigation,  and  found  that  the 
building  and  real  estate,  machinery,  fixtures, 
barn,  and  all  other  property,  personal  or  real, 
belonging  to  said  company,  could  be  bought 
for  $12,500."  And  he  bought  it  at  that  price. 
After  the  purchase,  he,  as  agent,  expended  in 
improvements  and  for  necessary  articles  $1.- 
126.95,  making  the  whole  amount  $13,676.95. 
Appellee  testified:  "I  lost  $15,000  by  the  fire. 
*  •  *  I  made  Improvements  to  the  extent 
of  about  $1,600.  *  *  *  [Runkle,  the  agent 
made  it  $1,12(5.95.]  The  $15,000 1  spoke  about 
represents  the  amount  paid  In  running  the 
brewery.  The  total  amount  I  paid  out  of  my 
pocket  I  do  not  know,  as  it  was  a  losing  busi- 
ness." He  also  testified  that  the  notes  of  Mc- 
Candless for  the  purchase  of  the  property 
had  not  been  paid  at  the  time  of  the  trial. 
According  to  the  testimony  ot  appellee  and 
Runkle,  It  will  be  seen  that  the  verdict  and 
judgment  not  only  covered  the  full  value  of 
the  property,  but  the  losses  sustained  in  car- 
rying on  the  business.  (3)  By  a  provision  In 
the  policy,  It  was  to  become  void  in  case 
there  was  any  change  of  title,  unless  the  fact 
was  communicated  to  the  company.  About 
the  15th  of  August  the  other  parties  convey- 
ed their  interests  to  appellee,  and  he  became 
sole  owner.  The  fact  was  not  communicated. 
The  property  was  destroyed  by  fire  Septem- 
ber 5th.  In  the  application  appellee  stated 
the  business  was  profitable.  That  it  never 
had  been  profitable  was  shown  by  the  testi- 
mony of  appellee  and  others.  It  was  also 
shown  that  business  was  suspended  for  a 
long  time,  and  there  had  been  no  watchman, 
the  reason  being  that  the  men  were  driven 
away  by  the  ghost  of  some  poor  fellow  that 
chose  the  place  for  the  purpose  of  suicide. 

The  instructions  given  by  the  court,  1  to  7, 
both  inclusive,  are  correct  statements  of  the 
law,  with  the  exception  that  in  the  second 
and  third  the  court  said:  "If  you  find  him 
[John  Wich]  the  legal  or  equitable  owner  of 
the  property,"  etc.  There  was  no  evidence, 
whatever  of  equitable  ownership.  The  title, 
as  shown,  was  purely  legal,  vested,  first.  In 
the  four,  and  later  In  appellee,  as  sole  owner. 
To  submit  the  question  of  equitable  owner- 
ship was  error.  The  ninth  Instruction  is  cor- 
rect; a  clear  statement  of  the  law  of  the 
case.  The  eighth,  tenth,  and  eleventh  were 
faulty,  and  at  variance  with  others  given, 
allowing  the  jury  to  relieve  the  appellee  from 
the  force  or  effect  of  his  contract  if  they 
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found  he  signed  It  at  the  suggestion  of  the 
solicitor,  and  did  not  know  what  It  con- 
tained, etc.  The  fourteenth  was  particularly 
faulty,  In  effect  allowing  the  Jury  to  find  the 
entire  title  in  appellee  by  virtue  of  some  al- 
leged verbal  arrangement,  whereby  their 
title  was  to  fail  in  the  future  on  failure  to 
pay  their  respective  shares  of  the  purchase. 

The  judgment  will  be  reversed,  and  cause 
remanded  for  a  new  trial.  Reversed. 

On  Rehearing. 
(March  14.  1895.) 
PER  CURIAM.  The  property  covered  by 
the  policy  on  which  this  suit  is  based  was 
insured  In  other  companies  for  various  sums. 
One  of  the  policies  was  the  subject-matter 
of  another  suit,  which  came  to  this  court  by 
appeal,  and  is  reported  in  2  Colo.  App.  484,  31 
Pac.  389.  The  apparent  diversity  in  the 
opinion  of  the  court  in  the  two  cases  has  been 
made  the  subject  of  much  argument  Coun- 
sel also  urged  with  apparent  sincerity  and 
unusual  Insistence  two  propositions  which  we 
regard  as  of  vital  consequence  in  the  settle- 
ment of  the  issues.  These  things  have  moved 
the  court  to  a  practical  reconsideration  of  the 
case,  and  have  led  us  to  supplement  the  prin- 
cipal opinion.  To  make  the  present  discus- 
sion plain,  a  little  fuller  statement  must  be 
made  of  some  of  the  elements  of  the  case. 
The  brewery  property  was  bought  on  the 
20th  of  December,  1888,  from  one  James  Mc- 
Candless.  The  consideration  was  $12,150,  of 
which  $4,000  was  paid  in  cash,  and  the  bal- 
ance by  the  notes  of  the  purchasers.  The 
abstract  does  not  show  how  many  notes  were 
executed,  nor  the  time  for  which  they  ran. 
They  were  made  by  John  Wlch,  Herman 
Ells,  Gottlieb  Hess,  and  Paul  Voght  The 
cash  was  paid  by  Wlch.  There  is  evidence 
tending  to  show  that  the  proportionate  in- 
terests of  the  respective  parties  were  to  be 
two-fifths  to  Wich,  and  one-fifth  to  each  of 
the  others.  No  cash  was  paid  save  by  Wich. 
What,  if  at  all,  the  others  were  of  necessity 
to  contribute,  otherwise  than  as  to  these  pro- 
portionate interests,  is  not  clear.  Some  of 
the  parties  testified  the  contributions  were 
to  be  in  these  stated  proportions;  while 
Wich  says  each  was  to  put  up  $3,000,  and 
to  advance  It  within  two  months.  There 
must  be  some  mistake  about  this,  because  a 
contribution  of  $9,000  by  the  other  three 
would  be  a  larger  sum  than  they  were  bound 
to  pay,  according  to  the  testimony  of  the  co- 
partners. However  this  may  be.  the  testi- 
mony is  not  as  definite  as  it  ought  to  be  con- 
cerning the  terms  of  the  agreement  If 
these  parties  went  in  together  to  buy  the 
brewery  and  run  it  on  some  antecedently  set- 
tled plan,  which  is  highly  probable,  they 
ought  to  be,  and  probably  are,  able  to  state 
the  exact  terms  of  the  agreement,  both  In 
respect  to  the  amount  to  be  contributed  by 
each,  the  time  within  which  It  was  to  be 
paid,  and  the  conditions  which  were  annexed 
to  the  contract 


Counsel  complain  that  in  the  Equitable 
Co. 'a  Case,  in  2  Colo,  and  31  Pac,  the  court 
took  a  totally  different  view  of  the  contract 
from  the  one  now  arrived  at    The  reason 
for  this  Is  very  plain.    The  point  on  which 
that  case  turned  respected  the  alleged  equi- 
table title  of  Wich.  It  was  there  insisted,  as 
It  is  here,  that  notwithstanding  the  apparent 
Interest  of  Hess,  Ells,  and  Voght  in  reality 
the  title  was  in  Wlch,  who  was  the  equi- 
table owner  of  all  the  property,  and  therefore 
had  an  insurable  interest  to  the  extent  of 
its  entire  value;  and  consequently  there  had 
been  no  breach  of  one  of  the  conditions,  to 
wit,  that  respecting  the  sole  and  uncondi- 
tional ownership.    There  was  some  attempt 
to  establish  this  on  the  former  hearing,  but 
the  plaintiffs  were  nonsuited,  on  the  theory 
that  there  had  been  a  breach  of  this  condi- 
tion.   This  court  held  this  specific  issue 
should,  under  the  testimony,  have  been  sub- 
mitted to  the  jury.  The  court  did  not  go  fur- 
ther than  to  decide  this  narrow  question. 
We  have  examined  the  abstract  in  that  case, 
and  it  contains  nothing  to  Indicate  the  real 
facts  concerning  the  title  as  they  are  stated 
In  the  present  record.    It  is  manifest  that 
on  the  20th  of  December,  1888,  whatever 
may  have  been  the  agreement  between  the 
copartners    respecting    the    conditions  on 
which  the  purchase  was  made,  as  they  are 
at  present  disclosed,  they  acquired  an  undi- 
vided interest  in  the  property  by  the  deed 
from  McCandless.    Wich's  contribution  of 
the  cash  in  no  wise  affected  the  legal  rights 
of  the  other  copartners.    In  legal  effect  they 
paid  a  part  of  the  consideration  money  when 
they  executed  their  notes  for  the  unpaid  por- 
tion of  the  purchase  price,  and  delivered 
them  to  the  grantor.    They  became  invested 
with  both  a  legal  and  an  equitable  interest 
in  the  property.    They  proved  no  sort  of  an 
agreement  inter  se  which  would  leave  Wich 
the  holder  of  the  entire  equitable  interest 
and  the  other  three  with  none.    It  was  not 
established  that  the  other  three  were  to  pay 
the  totality  of  their  part  of  the  purchase 
price,  regardless  of  the  notes,  before  they 
should  be  invested  with  an  interest  In  the 
property.    As  between  themselves,  the  co- 
partners could  only  be  called  upon  to  ad- 
vance their  proportionate  share  of  the  capi- 
tal paid  for  the  conveyance  and  of  what 
might  be  put  in  to  start  the  business.  Wich 
alone  testifies  that  this  contribution  was  to 
be  paid  within  two  months,  or  the  nonpay- 
ing  members  were  to  have  no  Interest  His 
evidence  on  this  subject  Is  not  satisfactory, 
and  is  not  In  harmony  with  that  of  his  co- 
partners.   They  all  agree  they  went  Into  the 
enterprise,  and  were  to  advance  their  pro- 
portionate part  of  the  necessary  money,  or 
else  were  to  forfeit  their  claim.    It  appears 
to  us  that  the  tenor  and  exact  terms  of  this 
condition  ought  to  be  shown.    Any  failure 
in  this  particular  would  resolve  the  legal 
question  on  which  the  plaintiff  predicates  his 
right  to  maintain  the  action  against  him. 
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We  are  not  prepared  to  differ  with  counsel 
when  he  maintains  that,  if  the  entire  equi- 
table interest  was  held  by  Wich,  he  might, 
If  there  were  no  other  legal  obstacles,  re- 
cover on  the  policy,  on  the  hypothesis  that 
it  is  unnecessary  for  him  to  hold  the  legal 
title  Id  order  to  have  an  Insurable  interest  to 
the  extent  of  the  value  of  the  property.  A 
very  great  difficulty  arises  from  the  absence 
of  evidence  tending  to  show  that  the  liabil- 
ity of  the  other  three  on  the  notes  was  con- 
tingent on  the  completion  of  the  agreement, 
and  the  payment  by  them  of  what  was  ad- 
vanced by  Wich  when  the  property  was 
bought.  The  notes  are  still  held  by  McCand- 
less,  and  the  parties  can  be  made  to  pay. 
What  their  rights  may  be  as  between  them- 
selves and  Wich,  and  whether,  on  the  sur- 
render, he  made  an  agreement  which  would 
entitle  them  to  protection  by  him  against  the 
paper,  Is  not  made  clear  by  the  testimony. 
In  any  event,  there  was  no  novation  whereby 
these  three  parties  would  be  released,  and 
Wich  alone  holden  on  the  notes.  The  ab- 
sence of  the  legal  title  would  be  no  obstacle 
to  his  recovery.  If  the  other  three  persons 
could  be  adjudged  the  holders  of  what  may 
be  termed  a  "dry  trust,"  this  would  not  less- 
en his  insurable  interest  The  difficulty 
springs  from  the  circumstance  that  when 
these  four  parties  entered  Into  an  agreement 
which  virtually  made  them  copartners,  and 
bought  the  property,  and  executed  their  notes 
for  the  purchase  price,  they  became  invested 
with  both  a  legal  and  an  equitable  Interest, 
which  entirely  destroys  the  claim  that  Wich's 
title  was  an  equitable  one  to  the  whole  prop- 
erty. This  statement  is  based  on  the  theory 
that  Wich  failed  to  prove  any  such  agree- 
ment between  himself  and  his  copartners  as 
would  leave  him  the  holder  of  the  entire 
equitable  title.  If  he  Is  able  to  satisfy  the 
Jury  that  the  copartners  made  an  agreement 
sufficiently  specific,  exact,  and  certain  In  its 
terms  as  to  exclude  the  legal  inferences 
which  must  be  necessarily  drawn  from  the 
facts  of  the  purchase  and  the  execution  of 
the  commercial  paper,  which  was  subse- 
quently carried  out  by  the  transfer,  In  May, 
by  the  three  to  Wlch,  he  may  possibly  bring 
his  case  within  the  doctrine  concerning  the 
insurability  of  equitable  titles.  The  case  in 
this  particular  must  be  submitted  to  the  Jury, 
with  apt  instructions  on  this  subject;  other- 
wise the  general  verdict  cannot  be  accepted 
as  conclusive  on  this  question. 

There  are  two  other  matters  which  it  may 
not  be  inexpedient  to  comment  on  somewhat 
more  extensively  than  was  deemed  neces- 
sary by  the  court  when  the  original  opinion 
was  prepared.  The  appellant  places  much 
reliance  on  the  transfer,  In  May,  by  Voght, 
Ells,  and  Hess  to  Wich,  as  a  breach  of  the 
condition  in  the  policy  against  transfers.  A 
good  many  states  do  not  regard  transfers  be- 
tween partners  as  a  breach  of  this  condition 
in  a  policy.  Insurance  Co.  v.  Vaughan,  88 
Ya.  832,  14  S.  E.  754;  Insurance  Co.  v.  Co- 
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hen,  47  Tex.  407;  Association  v.  Holberg,  64 
Miss.  51,  8  South.  175;  West  v.  Insurance 
Co.,  27  Ohio  St  1;  Pierce  v.  Insurance  Co., 
50  N.  H.  297;  Dermanl  v.  Insurance  Co.,  26 
La.  Ann.  69;  Burnett  v.  Insurance  Co.,  46 
Ala.  11;  Powers  v.  Insurance  Co.,  136  Mass. 
108;  Hoffman  v.  Insurance  Co.,  32  N.  Y. 
405.  We  should  therefore  be  inclined  to 
hold  the  deed  executed  in  May  not  a  breach 
of  that  condition.  The  case  would  thus  turn 
on  proof  respecting  the  original  agreement: 
When  this  matter  is  thus  brought  Into  the 
forefront  of  the  case,  and  the  Jury  are  aptly 
instructed  respecting  It,  the  question  may  be 
definitely  settled  by  their  verdict 

The  other  difficulty  respects  the  valuation 
of  the  property.  In  turn,  this  again  hinges 
on  another  matter  of  fact  on  which  there 
is  much  conflict  in  the  evidence.  The  com- 
pany contends  that  the  policy  is  void  because 
of  the  overvaluation  of  the  property.  The 
witnesses  were  not  in  harmony  on  this  mat- 
ter of  value.  It  is  not  of  necessity  true  that 
the  purchase  price  of  real  or  personal  prop- 
erty is  of  much  weight  in  the  settlement  ot 
such  a  dispute.  The  circumstances  of  the 
seller  and  the  purchaser,  and  the  wants  or 
necessities  of  either,  enter  largely  into  the 
question  of  price.  The  purchasers  who  were 
called  as  experts  and  the  witnesses  produced 
by  Wich  were  not  agreed  as  to  the  value  of 
either  the  buildings  or  the  property.  The 
special  verdict  of  the  Jury  does  not  enable 
us  to  decide  between  them,  or  to  harmonize 
the  differences  In  the  evidence.  Many  spe- 
cial questions  were  submitted  to  the  Jury, 
and  their  answers  would  lead  us  to  question 
the  estimates  of  the  owners.  We  do  not 
care  to  express  any  pronounced  opinion  con- 
cerning it,  since  another  Jury  will  be  called 
on  to  settle  this  fact  The  Importance  of  this 
may  be  wholly  destroyed  if  the  subsequent 
Jury  should  decide  one  other  matter  In  the 
plaintiffs'  favor.  Before  the  present  policy 
was  issued  by  the  Sun  Fire  Office  the 
usual  application  for  insurance  was  pre- 
sented to  Wich  for  his  signature.  The  case 
discloses  the  fact  of  the  preparation  of  two 
applications.  On  this  and  the  settlement  of 
the  facts  respecting  it  the  whole  matter  of 
truthful  or  over  valuation  hinges.  The  cir- 
cumstances surrounding  the  preparation  of 
the  application  are  irreconcilable,  and  this 
matter  must  be  determined  by  the  Jury.  The 
instruction  with  reference  to  it  should  be  di- 
rect and  specific.  Wich  contends  that  the 
application  which  was  pleaded  by  the  In- 
surance company,  and  offered  In  evidence, 
was  not  his.  His  testimony  tends  to  show 
that  he  signed  the  first  application,  which 
was  followed  by  the  delivery  of  the  present 
policy,  with  probably  some  others.  Like- 
wise, the  presentation  to  him  of  another  ap- 
plication thereafter,  and  his  execution  of  It 
at  the  request  of  the  agent,  without  any 
knowledge  whatever  of  its  contents.  The 
company's  testimony  tends  to  show  a  refusal 
to  issue  a  policy  on  the  first  application,  and 
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the  preparation  of  the  second  in  Wich's  pres- 
ence, and  on  the  basis  of  information  fur- 
nished by  him,  followed  by  his  subsequent 
signature.  Of  course,  if  the  jury  finds  these 
facts  with  the  company,  it  would  end  the 
controversy  respecting  the  matter  of  the 
valuation,  for  this  would  demonstrate  the 
untruthful  and  misleading  character  of 
Wich's  statements  regarding  it  A  party 
must  place  a  fair  and  reasonably  truthful 
valuation  on  the  property  which  he  seeks  to 
insure  when  the  statements  made  in  bis  ap- 
plication are  agreed  to  be  warranties  as  be- 
tween him  and  the  company.  A  departure 
from  thus  rule  will  make  the  contract  of  In- 
surance void.  We  make  our  statements 
very  general  in  this  regard,  so  that  they  may 
not  be  unduly  operative  in  the  ensuing  trial. 

We  think  what  has  been  said  sufficiently 
responds  to  counsel's  contentions  on  the  ap- 
plication for  a  rehearing,  and  will  be  suffl- 
cient  to  enable  the  trial  court  to  dispose  of 
the. case  without  much  trouble.  We  still 
conclude  the  judgment  must  be  reversed, 
and  the  case  remanded  for  a  new  trial. 


(5  Colo.  App.  432) 

WALLACE  et  aL  v.  AXTELL.& 

(Court  of  Appeals  of  Colorado.  Jan.  14,  1895.) 

Instructions— Burden  op  Proof— Payment  o» 
Plaintiff's  Claim. 

1.  A  defendant  who  seeks  to  show  that 
plaintiff's  claim  has  been  paid  by  the  assignment 
to  plaintiff  of  a  claim  against  a  third  party  has 
the  burden  of  proof  of  showing  acceptance  of 
the  assignment  by  plaintiff. 

2.  In  an  action  to  recover  on  a  promissory 
note,  and  for  rent  due,  the  defendant  filed  a  cross 
bill,  claiming  certain  sums  of  plaintiff  for  goods 
sold  him.  On  trial  he  introduced  evidence  to 
show  that  the  goods  were  sold  to  a  third  party 
at  plaintiffs  suggestion,  and  that  the  latter  had 
agreed  to  take  the  bill  off  defendant's  hands. 
Held  that,  under  such  a  conflict  of  the  pleadings 
and  the  evidence,  it  was  not  error  to  instruct  the 
jury  relative  to  the  law  requiring  guaranty  con- 
tracts to  be  made  in  writing. 

3.  It  is  not  error  to  charge  the  jury  that  the 
necessary  facts  must  be  established  "to  your 
satisfaction,  by  a  preponderance  of  evidence." 

Appeal  from  district  court,  Gunnison  coun- 
ty. 

Action  by  V.  F.  Axtell  against  M.  E.  Wal- 
lace and  Alexander  Fraser,  copartners  and 
doing  business  under  the  name  of  Wallace 
&  Fraser.  From  a  judgment  for  the  plain- 
tiff, defendants  appeal.  Affirmed. 

Appellee  (plaintiff  below)  brought  suit 
against  appellants  to  recover  (1)  upon  a 
promissory  note  for  $500,  made  by  the  de- 
fendants, payable  to  him,  bearing  date  April 
1.  1890,  with  Interest  at  1  per  cent  per 
month  from  date  until  paid,  upon  which  it 
was  alleged  only  $30  had  been  paid;  (2)  for 
$200  rent  due  the  plaintiff  for  use  of  store. 
The  promissory  note  was  lost  The  defend- 
ants answered,  admitting  the  making  of  and 
delivery  of  the  note  as  alleged  in  the  com- 
plaint, but  alleged  that  they  had  fully  paid 

1  Rehearing  denied  February  11,  1896. 


and  settled  the  note  with  all  the  Interest 
and  charges;  also  admitted  the  renting  of 
the  store,  but  alleged  full  payment  of  rent 
etc.  The  defendants  also  filed  a  croze  com- 
plaint alleging:  "That  plaintiff  became  and 
was  indebted  to  defendants  in  the  sum  of 
$916.30  for  goods,  wares,  and  merchandise 
sold  and  delivered  to  plaintiff  by  defendants, 
at  his  instance  and  request,  between  the  1st 
day  of  May,  1890,  and  the  2d  day  of  Decem- 
ber, 1891,  which  said  sum  has  not  been  paid 
except  the  sum  of  $778.05;  and  that  there 
remains  now  due  and  unpaid  to  defendants 
the  sum  of  $138.25.  Wherefore  defendants 
pray  a  judgment  against  plaintiff  for  the 
sum  of  $138.25,  for  their  costs,  and  for  such 
other  relief  as  may  seem  proper  to  the 
court."  The  causes  of  action  alleged  in  the 
complaint  having  been  admitted,  defendants, 
to  make  proof  of  payment  and  cross  de- 
mand, undertook  to  establish  the  fact  not 
as  alleged  in  the  cross  complaint  of  the  sale 
and  delivery  to  the  plaintiff  of  the  goods  to 
the  value  of  $916.30,  or  of  any  goods  what- 
ever, but  that  defendants  had  sold  and  de- 
livered to  Murphy  &  Doyle  (a  firm  doing 
business  in  the  vicinity)  goods  to  that 
amount,  for  a  payment  of  which  the  plaintiff 
had  in  some  way  became  responsible.  A 
trial  was  had  to  a  jury,  to  which  the  court 
gave  the  following  instructions,  claimed  by 
appellants  to  have  been  erroneous,  and  to 
which  exceptions  were  saved:  "It  is  claimed 
upon  the  part  of  the  defendants  that  a  por- 
tion of  the  payments  alleged  by  them  to 
have  been  made  in  discharge  of  said  note, 
and  in  liquidation  of  said  account  for  rent, 
consisted  in  assigning  to  said  plaintiff  their 
account  against  the  firm  of  Murphy  &  Doyle, 
and,  as  a  further  evidence  of  such  payment 
it  is  also  claimed  upon  the  part  of  defend- 
ants that  they  executed  and  delivered  to 
said  plaintiff  an  order  upon  said  firm  to  pay 
said  plaintiff  the  amount  of  said  account 
It  does  not  appear  from  the  evidence,  nor  is 
it  claimed  by  either  of  the  parties  to  this 
action,  that  said  account  or  the  order  has 
ever  been  paid  by  the  said  Murphy  &  Doyle 
to  the  said  plaintiff;  and  the  court  there- 
fore instructs  you  that  although  it  may  ap- 
pear from  the  evidence  that  said  account 
was  assigned  by  said  defendants  to  said 
plaintiff,  or  said  order  given  said  plaintiff, 
as  by  said  defendants  claimed,  yet  before 
you  would  be  warranted  in  finding  that  said 
assignment  of  said  account  or  the  giving  of 
said  order  was  a  payment  upon  said  note  or 
upon  said  account  for  rent  It  must  affirma- 
tively appear  from  the  evidence  that  said 
assignment  of  said  account  or  the  taking  of 
such  order  was  by  the  said  plaintiff  accept- 
ed and  taken  in  payment  upon  said  note  and 
the  account  for  rent  aforesaid;  and  you  are 
further  instructed  that,  as  to  a  payment 
having  been  so  made,  the  burden  of  proof 
rests  with  the  defendants,  and  they  must  es- 
tablish such  payment  to  your  satisfaction, 
by  a  preponderance  of  the  evidence,  before 
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yon  would  be  warranted  In  finding  that  the 
assignment  of  said  account  or  the  execution 
and  delivery  of  said  order  was  a  payment, 
as  by  the  defendants  In  this  case  claimed." 
"The  court  further  instructs  you  that,  under 
the  pleadings  and  evidence  in  this  case,  any 
promise  or  statements  on  the  part  of  the 
plaintiff  to  guaranty  the  payment  of  the  ac- 
count of  Murphy  &  Doyle  to  the  defendants 
in  this  case  would  not,  as  to  said  plaintiff, 
create  any  liability  on  said  account;  the  law 
being  that  every  special  promise  of  a  person 
to  answer  for  a  debt,  default,  or  miscarriage 
of  another  must  be  in  writing,  subscribed  by 
the  party  making  such  promise,  before  any 
liability  Is  created  thereby  or  any  action  can 
be  maintained  thereon."  The  jury  found  for 
the  plaintiff  in  the  sum  of  $833.  Judgment 
upon  the  verdict,  and  an  appeal  to  this 
court 

Sprigg  Shackleford,  D.  T.  Sapp.  and  Thos. 
C.  Brown,  for  appellants.  S.  D.  Crump  and 
Alex.  Gullett,  for  appellee. 

REED,  J.  The  original  Indebtedness  up- 
on both  note  and  for  rent  was  admitted  by 
the  pleading.  The  only  Issues  to  be  deter- 
mined by  the  .jury  were  those  of  payment 
The  cross  complaint  and  Its  claim  for  a  bal- 
ance of  $138.25  seem,  very  properly,  to  have 
been  abandoned,  as  there  was  no  evidence 
tending  to  show  that  any  goods  were  sold 
by  the  defendants  to  the  plaintiff.  If  it  was 
intended  to  cover  the  sale  of  the  goods  to 
Murphy  &  Doyle,  such  sale  must  have  been 
specially  pleaded,  as  no  recovery  could  have 
been  had  for  the  sale  of  goods  to  Murphy  & 
Doyle  under  the  allegation  in  the  cross  com- 
plaint. It  is  impossible  from  the  course  pur- 
sued upon  the  trial  to  determine  upon  what 
theory  defendants  sought  to  establish  the 
claim  against  Murphy  &  Doyle  as  payment 
of  the  claim  of  plaintiff.  If  upon  the  the- 
ory that  the  goods  were  sold  and  delivered 
to  Murphy  &  Doyle  upon  the  order  and  cred- 
it of  plaintiff  as  a  guarantor,  and  the  goods 
not  having  been  delivered  or  charged  to 
the  plaintiff,  there  not  having  been  an  in- 
strument in  writing  signed  by  the  plain- 
tiff, it  was  void,  under  the  statute  of  frauds. 
The  trial  judge  appears  also  to  have  been  at 
a  loss  in  regard  to  the  theory  of  the  defense, 
and  gave  the  fourth  Instruction  to  cover  the 
case  if  plaintiff  was  claimed  to  be  a  guar- 
antor. Complaint  is  made  of  this  instruc- 
tion. It  is  contended  in  argument  that  it 
was  misleading;  that  the  court  was  misled 
as  to  the  Issues  being  tried;  "that  there  was 
no  claim  made  by  the  pleadings;  that  there 
was  a  guaranty,"  which  was  true,  as  the 
pleadings  failed  in  any  way  to  mention  the 
Murphy  &  Doyle  Indebtedness;  that  "there 
was  no  argument  by  counsel  with  reference 
to  a  guaranty;  not  a  scintilla  of  evidence  of 
guaranty.  What  induced  the  trial  court  to 
give  such  an  Instruction  we  are  unable  to 
guess."    It  was  probably  owing  to  the  first 


testimony  offered,  that  of  appellant  Eraser, 
—"that  plaintiff  had  induced  the  firm  of  Wal- 
lace &  Fraser  to  trade  with  Murphy  &  Doyle, 
and  had  agreed  to  take  the  bill  off  the  hands 
of  defendants  at  any  time."  This  would 
seem  to  have  been  relied  upon  as  a  guaranty. 
If  not,  I  am  In  the  same  mental  situation 
counsel  think  the  trial  court,  was  in.  I  real- 
ly do  not  know  what  issues  were  being 
tried. 

The  claim  against  Murphy  &  Doyle  was 
pleaded  and  treated  by  defendants  as  the 
debt  of  appellee,  although  the  goods  were 
sold  and  delivered  to  Murphy  &  Doyle,  and 
charged  to  them.  Fraser  testified  that  ap- 
pellee, In  advance,  Induced  the  sales  by  agree- 
ing to  take  the  bill  off  their  hands  at  any 
time.  This  was  probably  "what  induced 
the  trial  court  to  give  such  Instruction"  (No. 
4),  although  the  attempt  to  establish  a  guar- 
anty seems  to  have  been  abandoned,  and  very 
properly,  by  counsel,  as  (1)  It  was  void,  un- 
der the  statute  of  frauds;  (2)  it  could  not 
be  admitted  under  the  plea  of  payment, 
which  was  the  only  plea;  It  must,  to  have 
been  admissible,  have  been  pleaded  as  a 
set-off  or  counterclaim.  After  Fraser's  evi* 
dence,  the  Instruction  was  properly  given, 
and  it  is  not  amenable  to  the  criticism  in- 
dulged In  by  counsel  in  regard  to  It. 

Subsequently,  defendants  by  their  evidence 
attempted  to  establish  a  novation  or  substi- 
tution, by  which  the  note  and  rent  of  appel- 
lants was  paid  by  the  debt  of  Murphy  & 
Doyle;  but  an  examination  of  the  evidence 
will  show  that  it  fell  far  short  of  the  legal 
requirements.  What  was  apparently  at- 
tempted to  be  proved  was  a  new  contract 
substituted  for  the  old,  whereby  the  debts 
from  appellants  were  discharged,  and  the 
debt  of  Murphy  &  Doyle  substituted:  "A  no- 
vation takes  place  by  the  intervention  of  a 
new  debtor,  where  another  person  becomes 
debtor  In  my  stead,  and  Is  accepted  by  the 
creditor,  who  discharges  me  from  the  orig- 
inal debt."  Pothier,  Obllg.  No.  546.  "When 
several  persons  are  mutually  indebted  to 
each  other,  they  may,  by  agreement  amongst 
themselves,  vary  their  respective  liabilities, 
and  substitute  one  debt  in  the  place  of  an- 
other. By  a  mutual  contract  and  arrange- 
ment between  all  the  parties  interested,— cred- 
itor, debtor,  and  payee,— the  original  debts 
are  extinguished,  and  the  annihilation  of 
those  debts  is  a  sufficient  consideration  for 
the  promise  to  pay  the  new  debt."  2  Add. 
Cont  1226;  Tatlock  v.  Harris,  3  Term  R. 
180;  Fairlle  v.  Denton,  8  Barn.  &  C.  400; 
Guichard  v.  Brande,  57  Wis.  534,  15  N.  W. 
764.  To  establish  the  claim  against  Murphy 
&  Doyle,  as  payment  of  the  claims  of  plain- 
tiff, it  was  necessary  to  show  the  partici- 
pation in  and  joint  action  of  the  three  par- 
ties, the  plaintiff,  the  defendants,  and  Mur- 
phy &  Doyle,  and  that  by  the  mutual  con- 
tract of  all,  the  plaintiff  took  the  claim 
against  Murphy  &  Doyle,  in  the  place  of 
those  against  appellants,  released  the  latter, 
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and  canceled  the  obligations,  and  that  Mur- 
phy &  Doyle  agreed  to  pay  appellee  Instead 
of  appellants.  It  will  readily  be  seen  that 
no  such  transaction  was  proved;  hence  that 
there  was  no  payment,  but  that  appellants, 
If  it  could  have  been  legally  established,  had 
only  a  claim  against  the  plaintiff  that  could 
have  been  made  available  as  a  set-off  or 
counterclaim. 

Objections  are  ably  and  elaborately  urged 
in  argument  to  the  third  instruction.  The 
error  assigned  is,  "that  the  court  erred  In 
charging  the  Jury  in  the  third  instruction, 
the  same  being  misleading."  In  argument, 
counsel  say:  "While  we  think  the  third  In- 
struction contained  the  correct  legal  propo- 
sition, It  was  so  unfortunately  worded  as  to 
mislead  the  Jury,"  etc  In  the  supplemental 
argument  it  is  discussed  at  great  length;  the 
discussion  being  confined  to  the  closing  para- 
graph, which  is:  "The  burden  of  proof  rests 
with  the  defendants,  and  they  must  estate 
ll8h  such  payment  to  your  satisfaction,  by  a 
preponderance  of  the  evidence,  before  you 
would  be  warranted  in  finding  that  the  as- 
signment of  said  account,  or  the  execution 
and  delivery  of  said  order,  was  a  payment, 
as  by  the  defendants  in  this  case  claimed." 
The  criticism  is  too  technical,  refined,  and 
subtle  for  me  to  grasp  it  It  is  contended 
that  the  court  should  not  have  said  "to  your 
satisfaction."  It  might  possibly  be  open  to 
the  charge  of  tautology.  The  jury,  if  hon- 
est, as  juries  are  supposed  to  be,  could  not 
have  been  satisfied  of  the  fact  unless  there 
was  a  preponderance  of  the  evidence.  The 
jury  were  to  judge  of  the  preponderance, 
and,  If  found,  it  must  or  at  least  should  have 
been  satisfactory.  A  careful  examination  of 
the  charge  falls  to  show  it  erroneous  in  any 
respect. 

The  first  and  second  Instructions  are  dis- 
cussed at  considerable  length  in  the  supple- 
mental argument,  although  not  excepted  to, 
nor  errors  assigned  upon  them.  I  have  care- 
fully examined  them,  and  do  not  think  the 
criticisms  warranted.  The  judgment  of  the 
district  court  will  be  affirmed.  Affirmed. 

(5  Colo.  App.  406) 

ROBERTS,  Sheriff,  v.  JOHNSON. 

(Court  of  Appeals  of  Colorado.    Jan.  14,  1896.) 

Chattel  Mortgages— Tkust  Dbbd  on  Stock- 
Validity. 

1.  A  trust  deed  executed  by  a  corporation 
to  secure  its  bonds  on  a  herd  of  cattle  running 
on  the  raujre  is  a  chattel  mortgage,  under  Colo. 
Act  1883,  defining  chattel  mortgages  and  provid- 
ing that  it  shall  embrace  all  such  bills  of  sale, 
trust  deeds,  and  other  conveyances  of  personal 
property  as  shall  have  the  effect  of  a  mortgage 
or  lien  thereon. 

2.  A  chattel  mortgage  on  a  herd  of  cattle 
and  horses  is  void,  as  against  attaching  credit- 
ors of  the  mortgagor,  where  he  is  given  the  right 
thereunder  to  dispose  of  the  stock  from  time 
to  time,  as  the  cattle  become  fit  for  beef  and  the 
horses  unproductive  and  useless,  and  apply  the 
proceeds  to  his  own  use  and  benefit 

Appeal  from  district  court,  Eagle  county. 


Replevin  by  William  A.  Johnson,  purchas- 
er at  the  trustee's  sale  under  a  trust  deed 
executed  by  the  South  Park  Land  &  Cattle 
Company  upon  certain  personal  property  as 
security  for  its  bonds,  against  William  T. 
Roberts,  sheriff,  who  levied  upon  such  prop- 
erty under  an  attachment.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

This  case  was  tried  to  the  district  court 
on  a  stipulation  which  admitted  the  facts  to 
be  as  stated,  to  wit':  "It  Is  hereby  agreed 
and  stipulated  by  and  between  the  parties 
hereto  that  the  following  are  the  facts  ma- 
terial to  the  issues  herein:  First.  On  or  about 
September  8,  1887,  the  South  Park  Land 
and  Cattle  Company,  a  Colorado  corpora- 
tion, filed  for  record  in  the  office  of  the  coun- 
ty clery  of  Fremont  county,  at  Canon  City, 
In  said  county  and  state  aforesaid,  a  cer- 
tain Instrument  in  writing  (copy  of  which 
is  hereto  annexed,  but  the  authority  of  the 
company  to  execute  the  same  and  the  resolu- 
tion ox  it  or  its  board  of  directors  empower- 
ing its  president  or  secretary  to  execute  the 
same  is  not  admitted  by  the  defendant), 
whereby  it  conveyed  to  one  T.  M.  Harding, 
as  trustee,  certain  chattel  property.  Includ- 
ing the  property  herein  in  dispute,  to  secure 
the  payment  of  certain  bonds  of  the  com- 
pany (the  authority  to  give  which  not  being 
admitted),  amounting  to  sixty  thousand  dol- 
lars, due  in  ten  years  after  September  1, 
1887,  and  bearing  interest,  payable  semian- 
nually on  the  first  day  of  March  and  the  first 
day  of  September  in  each  year;  provided, 
that,  upon  default  either  in  the  payment  of 
the  interest  on  said  bonds  or  any  of  it,  as 
in  said  instrument  conditioned,  the  holder 
of  any  of  said  bonds,  there  being  sixty  of 
them,  for  one  thousand  dollars  each,  might 
direct  the  trustee  in  said  instrument  or  chat- 
tel mortgage  mentioned  to  forthwith  sell  and 
dispose  of  said  property,  or  so  much  thereof 
as  was  necessary  to  pay  said  bonds,  after 
giving  certain  notice  of  the  time  and  place 
of  the  said  such  sale.  Second.  That  one 
George  Westlake  was,  on  or  about  March 
first,  1890,  the  holder  of  thirteen  of  said 
bonds,  and  the  interest  due  thereon  at  said 
date  was  not  paid,  nor  was  it  paid  at  the 
expiration  of  ninety  days  thereafter;  upon 
which  said  default  said  Westlake  directed 
said  trustee,  Harding,  to  sell  and  dispose  of 
said  property,  and  apply  the  proceeds  agree- 
ably to  the  terms  of  said  mortgage.  Third. 
In  pursuance  of  such  direction,  said  trustee 
proceeded  to  advertise  a  sale  of  said  prop- 
erty, according  to  the  provisions  of  said  mort- 
gage, on  the  31st  day  of  July,  A.  D.  1890, 
to  take  place  at  Canon  City.  Fremont  coun- 
ty, Colorado,  on  the  7th  day  of  October, 
1890,  which  said  sale  was  adjourned  until 
October  17,  1890,  at  which  time  the  said 
property  was  sold  by  said  trustee,  Hard- 
ing; and  W.  E.  Johnson,  plaintiff  herein, 
at  such  said  sale  became  and  was  the  pur- 
chaser of  said  chattel  property.    Fourth,  On 
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or  about  August  25,  1890,  the  said  T.  M. 
Harding,  as  such  said  trustee,  took  posses- 
sion of  the  home  ranch  of  said  company,  lo- 
cated in  Park  county,  Colorado,  and  took 
such  possession  as  he  could  by  taking  pos- 
session of  the  headquarters  of  the  said  com- 
pany, of  .the  personal  property  included  in 
the  said  chattel  mortgage;  the  stock  there- 
in described  being  at  large  upon  the  public 
range.  He  gathered  none  thereof,  and  did 
not  reduce  the  same  to  actual  personal  pos- 
session. The  property  herein  In  dispute  was 
at  that  time  in  Eagle  county,  and  no  actual 
possession  was  then  or  ever  taken  of  it 
by  said  Harding,  or  the  plaintiff  herein,  un- 
til after  the  commencement  of  this  replevin 
suit.  Also,  said  Harding,  on  or  about  said 
August  25th,  went  to  the  town  of  Alma, 
Park  county,  Colorado,  and  notified  Joshua 
Mulock,  general  manager  and  agent  of  said 
company,  that  he  had  taken  possession  of 
the  mortgaged  property,  as  trustee,  on  ac- 
count of  the  aforesaid  default  in  interest 
payment  on  said  bonds;  to  which  statement 
said  Mulock  made  no  reply.  Fifth.  The  prin- 
cipal office  of  said  company  was  by  its  arti- 
cles of  incorporation  declared  to  be  at  Canon 
City,  Fremont  county,  Colorado.  Sixth. 
The  Judgment  of  $6,252.45,  besides  costs,  in 
the  Park  county  (Colorado)  district  court  in 
favor  of  one  Chauncey  I.  Gumaer,  and 
against  said  South  Park  Land  and  Cattle 
Company,  upon  which  the  execution  Issued 
under  which  defendant  herein  Justifies  his 
levy,  includes  a  claim  of  $5,650.30  assigned 
to  him  by  said  Joshua  Mulock,  general  man- 
ager and  agent  of  said  cattle  company,  which 
amount  said  Mulock  claimed  to  be  due  him 
from  said  company  for  moneys  advanced  to 
and  services  rendered  for  said  the  South 
Pari?  Land  and  Cattle  Company.  Seventh. 
On  September  10,  1890,  In  the  district  court 
of  Park  county,  Colorado,  one  Chauncey  L 
Gumaer  began  suit  to  recover  of  and  from 
said  the  South  Park  Land  and  Cattle  Com- 
pany, $6,172.94,  interest,  and  costs,  and  at 
once  caused  attachment  writs  in  aid  thereof 
to  issue  to  Park  and  Eagle  counties  against 
the  property  of  said  company  therein.  By 
virtue  of  such  writ  to  Eagle  county,  de- 
fendant herein,  W.  T.  Roberts,  sheriff  of 
said  Eagle  county,  on  or  about  September 
13,  1890,  at  said  county,  and  not  elsewhere, 
attached  and  took  possession  of  said  prop- 
erty herein  in  dispute  as  the  property  of 
and  belonging  to  the  said  the  South  Park 
Land  and  Cattle  Company;  the  same  being 
found  In  possession  of  the  said  company's 
agent  and  having  been  taken  therefrom. 
Afterwards,  and  on  or  about  October  28, 
1890,  said  Gumaer,  In  said  above  action  In 
said  Park  county  district  court,  recovered,  In 
due  form  of  law,  Judgment  against  the  said 
the  South  Park  Land  and  Cattle  Company  for 
the  sum  of  $6,252.45  and  costs,  and  thereupon 
special  execution  issued  in  due  form  of  law 
upon  the  aforesaid  Judgment  from  the  office 
°f  the  clerk  of  said  Park  county  district 


court  to  defendant  herein,  as  sheriff  of  said 
Eagle  county,  commanding  him  to  sell  the 
stock  herein  in  dispute  and,  theretofore  at- 
tached by  him  as  aforesaid;  and  upon  de- 
fendant proceeding  to  advertise  for  sale  said 
property,  under  said  writ,  plaintiff  herein  in- 
stituted this  replevin  suit,  and  took  posses- 
sion of  said  property  from  defendant,  and 
still  retains  it.  Said  Judgment  is  now  in 
full  force  and  wholly  unsatisfied.  Defendant 
was,  when  he  served  said  writ,  and  yet  is, 
sheriff  of  said  Eagle  county.  Eighth.  Ac- 
tual possession  of  the  particular  stock  in  this 
suit  in  dispute  was  never  taken  by  said  trus- 
tee, or  by  plaintiff,  at  any  time  prior  to 
the  commencement  of  this  suit;  no  demand 
for  a  delivery  of  the  same  was  made  by 
the  plaintiff,  or  by  any  one  for  him,  upon 
defendant,  before  commencement  of  this  ac- 
tion. Ninth.  There  was  and  is  no  record  of 
said  mortgage  In  Eagle  county,  neither  did 
defendant  or  Judgment  creditor  Gumaer  have 
actual  notice  of  the  existence  of  said  lncum,- 
brance.  Tenth.  Property  Is  In  possession  of 
plaintiff,  and  returns  thereof  cannot  be  had. 
Its  value  Is  $1,200." 

The  trust  deed  which  Is  referred  to  In  the 
stipulation  contained  the  following  clauses: 
"And  also  the  entire  herd  of  stock  cattle 
and  horses  belonging  to  the  said  party  of  the 
first  part,  and  consisting  of  about  seven  thou- 
sand (7,000)  head,  branded  with  the  I  M  on 
the  left  hip  or  side,  now  ranging  In  said 
Park,  Chaffee,  and  Fremont  counties,  Colo- 
rado; the  said  party  of  the  first  part,  how- 
ever, reserving  the  right  to  sell  or  dispose 
of  from  said  herd,  from  time  to  time,  all 
beef  and  unproductive  cattle  and  horses,  but 
In  no  event  to  decrease  the  herd  by  any 
such  sale  or  disposal  to  a  less  number  than 
seven  thousand."  "Provided,  always,  that, 
until  default  shall  be  made  In  the  payment  of 
the  principal  or  Interest  aforesaid,  the  party 
of  the  first  part  may  remain  in  the  possession 
of  the  said  premises  and  property  and  pro- 
ceeds thereof." 

In  the  chapter  concerning  chattel  mort- 
gages contained  In  the  act  of  1883  there  oc- 
curs this  quotation:  "The  provisions  of  this 
act  shall  be  deemed  to  extend  to  all  such 
bills  of  sale,  trust  deeds  and  other  convey- 
ances of  personal  property,  as  shall  have 
the  effect  of  a  mortgage  or  lien  upon  such 
property." 

On  this  record  the  court  below  adjudged 
the  title  to  be  In  the  purchaser  at  the  chat- 
tel mortgage  sale,  and  rendered  Judgment 
accordingly;  and  the  sheriff  prosecutes  the 
appeal. 

Charles  A.  Wilkin,  for  appellant  R.  T. 
McNeal,  for  appellee. 

BISSELL,  P.  J.  (after  stating  the  facts). 
When  a  party  who  has  never  been  In  posses- 
sion of  personal  property  brings  replevin,  he 
must  undoubtedly  show  some  kind  of  a  title, 
resulting  from  a  general  or  special  property 
in  it,  which  gives  him  the  right  of  possession 
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as  against  the  person  who  holds  it.  Recog- 
nizing the  force  of  this  principle,  Harding 
attempted  to  show  his  right  by  proof  of  the 
trust  deed,  the  sale  under  it,  and  his  pur- 
chase. There  was  a  claim  that  what  he  did 
at  the  ranch  in  Park  county  when  he  went 
to  demand  the  property  gave  him  control  of 
the  cattle  in  Eagle,  which  were  taken  by  the 
sheriff  under  his  attachment,  and  held  under 
an  execution  at  the  time  this  suit  was 
brought. 

The  first  matter  to  be  determined  respects 
the  statute  which  has  been  quoted.  There 
was  contention  in  the  argument  that  the  in- 
strument which  is  the  foundation  of  John- 
son's title  was  not  a  chattel  mortgage,  and 
did  not  come,  either  by  its  description  or  its 
character,  within  the  definition  of  this  class 
of  security.  It  is  likewise  insisted  that  the 
nature  of  the  property  and  the  character  of 
the  bonds  secured  by  the  instrument  must 
necessarily  take  it  out  of  the  operation  of 
this  act  Whatever  force  there  may  be  in 
the  suggestion  that,  because  the  bonds  ran 
for  10  years,  the  property  could  not  be  pre- 
served intact  for  that  period  without  a  prac- 
tical destruction  of  the  security,  we  are  not 
at  liberty  to  consider  these  matters  in  the 
resolution  of  the  Inquiry.  This  would  be 
judicial  legislation  which  nothing  short  of  a 
public  necessity  would  warrant,  and  it  may 
be  doubted  whether  any  emergency  would 
justify  it  There  is  no  analogy  between  cat- 
tle and  the  rolling  stock  of  a  railroad.  In 
the  latter  case  this  sort  of  property  is  an  in- 
tegral part  of  the  road,  and  absolutely  essen- 
tial to  Its  successful  operation  and  mainten- 
ance as  a  railroad.  The  road  itself  runs 
through  many  counties;  the  property  is  in 
one  county  to-day  and  in  another  to-morrow, 
and  often  travels  the  circuit  of  the  entire 
state.  For  these  as  well  as  other  reasons 
which  will  readily  occur,  this  sort  of  prop- 
erty has  never  been  regarded  as  coming 
within  the  provisions  of  chattel  mortgage 
acts  in  states  where  the  question  has  been 
raised  as  to  the  necessity  to  observe  the  pro- 
visions of  such  statutes  in  the  recording  of 
railroad  transfers  and  securities.  There  is 
no  such  practical  difficulty  with  a  herd  of 
cattle.  The  herd  can  be  kept  in  the  limits 
of  the  county  which  is  the  home  of  the  cor- 
poration, the  instrument  may  be  recorded  In 
whatever  counties  the  cattle  may  run,  and 
all  statutory  limitations  can  be  regarded  in 
the  construction  of  the  instrument  The 
only  difficulty  springs  from  the  duration  of 
the  mortgage.  If  it  runs  for  10  years,  and 
the  mortgagors  are  compelled  to  keep  the 
same  identical  cattle,  this  duty  would  In 
some  measure  destroy  the  value  of  the  se- 
curity, because  the  age  of  the  herd  would 
render  it  practically  unsalable.  This  seems 
a  very  substantial  impediment  when  par- 
ties desire  to  issue  corporate  bonds  running 
for  a  period  of  years,  and  to  provide  for 
their  payment  out  of  a  herd  then  in  the 
corporate  ownership.    We  cannot  howev- 


er, on  this  account  legislate  on  this  sub- 
ject. The  statute  declares  that  the  provi- 
sions of  the  chattel  mortgage  act  shall  extend 
to  all  deeds  of  trust  whicn  have  the  effect  of 
a  mortgage  upon  personal  property.  That 
this  particular  instrument  had  that  effect 
does  not  admit  of  doubt.  If  the  cattle  had 
been  dissevered  from  the  ranch,  and  there 
had  been  two  Instruments  executed  to  se- 
cure the  bonds,— one  a  trust  deed  upon  the 
realty,  and  the  other  a  chattel  mortgage  up- 
on the  herd,— nobody  would  have  presumed 
to  question  the  operative  force  of  the  mort- 
gage act  upon  the  instrument  That  both 
species  of  property  are  Included  in  one  deed 
can  make  no  possible  difference  when  the 
statute  says  that  if  such  an  instrument  Is 
intended  to  operate  as  a  mortgage  or  lien  up- 
on the  property  It  shall  be  held  to  be  within 
its  provisions.  We  are  thus  driven  to  the 
conclusion  that,  in  order  to  determine  the 
rights  of  the  parties,  we  must  look  to  the  act 
and  its  judicial  construction,  and  the  instru- 
ment which  the  parties  have  executed,  to 
settle  the  controversy. 

The  mortgage  deed  is  clearly  Invalid  under 
the  act  as  it  has  been  construed  by  the  su- 
preme court  and  by  this.  It  will  be  ob- 
served the  corporation  attempted  to  mort- 
gage its  entire  herd,  as  well  as  the  7,000 
head  included  in  it,  which  was  the  limit  to 
which  it  must  always  be  maintained  during 
the  life  of  the  security.  It  is  practically  con- 
ceded that  7,000  was  not  the  exact  number, 
but  there  were  cattle  outside  of  it  and  of 
necessity  there  would  be  more  if  the  herd 
Increased.  The  parties  agreed  that  the  mort- 
gagor should  have  the  right  to  dispose  of 
both  cattle  and  horses  from  time  to  time, 
as  the  cattle  should  reach  the  stage  of  beef, 
or  as  the  horses  should  become  unproductive 
and  useless,  and  apply  the  proceeds  to  its 
own  use  and  benefit.  Such  a  provision  has 
been  uniformly  held  by  the  courts  of  this 
state  to  be  absolutely  repugnant  to  the  pro- 
visions of  the  statute,  and  necessarily  void 
as  against  attaching  creditors.  As  this  court 
said,  speaking  by  the  writer  of  this  opinion: 
"By  the  terms  of  the  attempted  contract  the 
cattle  company  had  the  right  to  use  and  en- 
joy the  property  and  dispose  of  it  in  the  or- 
dinary methods,  and  it  was  under  no  obli- 
gation, by  the  provisions  of  the  security,  to 
account  to  the  mortgagees  for  the  proceeds 
of  what  might  be  sold.  Such  a  mortgage 
has  been  adjudged  invalid  as  to  all  existing 
creditors,  who  are  permitted  to  assert  its  in- 
validity as  against  any  but  bona  fide  pur- 
chasers for  a  valuable  consideration."  As  it 
was  well  put  by  the  learned  justice  of  the 
supreme  court  who  delivered  the  opinion 
which  first  established  the  law  in  the  state 
(Wilson  v.  Voight,  9  Colo.  614,  13  Pac.  726), 
"when  the  mortgage  stipulates,  either  in  the 
mortgage  or  out  of  it,  that  the  mortgagor 
may  sell  the  very  thing  composing  his  se- 
curity, and  retain  the  proceeds,  he  thereby 
destroys  every  vestige  of  a  valid  statutory 
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or  common-law  mortgage,  and  leaves  him- 
self In  no  better  position  than  if  It  had  not 
been  executed.  Besides,  the  Inevitable  tend- 
ency of  the  transaction  is  disastrous  to  oth- 
er creditors  of  the  mortgagor;  for  the  effect 
is  to  hinder  and  delay  such  creditors  while 
the  mortgagor  makes  way  with  the  property 
and  leaves  the  general  aggregate  of  his  in- 
debtedness undiminished.  Predicated  upon 
these  considerations  is  the  view  sustained,  as 
we  think,  by  the  larger  number  and  the  bet- 
ter-reasoned cases,  viz.  that  the  existence  of 
the  facts  mentioned,  whether  shown  by  the 
mortgage  or  by  evidence  aliunde,  wholly  in- 
validates the  transaction  as  to  creditors." 
In  the  Brasher  Case,  10  Colo.  284,  15  Pac. 
403,  the  court,  by  the  learned  commissioner 
Mr.  Macon,  held  "that  the  agreement  to  sell 
invalidates  the  mortgage  as  to  creditors  and 
incumbrancers;  and  this  effect  takes  place 
at  the  moment  of  the  delivery  of  the  instru- 
ment It  is  not  necessary  to  this  effect  that 
any  of  the  property  be  sold  under  the  power. 
The  transaction  is  vitiated  ab  Initio,  as  to 
all  the  property  upon  which  it  is  attempted 
to  create  a  lien,  by  the  reservation  of  such 
right,  and  not  by  the  exercise  of  It."  It  is 
thus  plain  it  is  the  law  of  this  state  that  a 
mortgage  like  that  from  which  Johnson  de- 
rives his  title'  Is  invalid  as  against  creditors, 
and  cannot  prevail  In  a  contest  concerning 
the  property.  Wilson  v.  Voight,  0  Colo.  614, 
13  Pac.  726;  Brasher  v.  Christophe,  10  Colo. 
284,  15  Pac.  403;  Harbison  v.  Tufts,  1  Colo. 
App.  140,  27  Pac.  1014;  Wile  v.  Butler  (Colo. 
App.)  34  Pac.  1110. 

If,  in  our  judgment,  the  present  case  by  its 
proof  was  not  brought  so  clearly  within  the 
purview  of  these  decisions,  we  might  be 
called  upon  to  decide  some  other  questions 
of  considerable  difficulty  which  are  suggest- 
ed in  the  briefs  of  counsel.  Since  our  con- 
clusion respecting  this  matter  entirely  deter- 
mines the  rights  of  the  parties,  we  do  not 
deem  it  necessary  to  consider  or  decide  these 
other  questions.  For  the  error  which  the 
court  committed  in  rendering  judgment  for 
the  plaintiff,  this  case  must  be  reversed  and 
remanded.  Reversed. 
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HENRY  v.  MERGUIRE  et  al.   (No.  18.328.) 

(Supreme  Court  of  California.   Feb.  25,  1895.) 

Appealable  Orders— Statement  ox  Motion  for 
,   New  Trial— Settlement. 

1.  A  settlement  by  the  court  of  a  statement 
on  a  motion  for  a  new  trial  is  not  an  appealable 
order,  within  Code  Civ.  Proc.  §  939,  subd.  3, 
providing  for  an  appeal  "from  any  special  order 
made  after  final  judgment," 

2.  Under  Code  Civ.  Proc.  §  659,  subd.  3, 
prescribing  the  time  within  which  a  statement 
on  a  motion  for  a  new  trial,  when  proposed 
amendments  by  the  adverse  party  are  not 
adopted,  must  be  presented  to  the  court  for  set-  1 
tlement,  a  delay  of  three  days  is  fatal. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Nevada  county; 
John  Caldwell,  Judge. 


Action  by  P.  Henry  against  J.  L.  Mergulre 
and  others  as  executors.  There  was  a  ver- 
dict for  plaintiff,  and  he  appeals  from  an  or- 
der granting  defendants'  motion  for  a  new 
trial.  Reversed. 

Thos.  S.  Ford,  for  appellant.  J.  M.  Walling 
and  W.  H.  Chickerlng,  for  respondents. 

BELCHER,  C.  This  is  an  appeal  by  the 
plaintiff  from  an  order  granting  the  defend- 
ants' motion  for  a  new  trial.  The  motion 
was  made  upon  a  statement  of  the  case,  and 
was  granted  upon  the  ground  that  "the  evi- 
dence is  insufficient  to  justify  the  verdict  of 
the  jury  and  decision  of  the  court." 

The  first  point  made  for  a  reversal  is  that 
the  statement  was  not  presented  for  settle- 
ment within  the  10  days  prescribed  by  law, 
and  hence  it  formed  no  legal  basis  to  sup- 
port the  motion,  and  the  order  granting  the 
motion  was  erroneous.  Upon  this  point  the 
statement  shows  the  following  facts:  "The 
proposed  statement  was  served  on  plain- 
tiff, November  21,  1893,  and  on  November 
28th  the  plaintiff  served  his  proposed  amend- 
ments. Thereafter,  and  within  five  days 
after  November  28,  1893,  the  defendants 
served  notice  on  plaintiff  that  said  proposed 
amendments  were  not  accepted,  and  that 
said  proposed  statement,  and  the  proposed 
amendments  thereto,  would  be  presented 
to  the  court  for  settlement  on  December  11, 
1893.  On  said  December  11th,  when  pre- 
sented, the  plaintiff  objected  to  the  settle 
ment  of  said  statement  on  the  ground  that 
presentation  was  not  made  In  time,  and  said 
objection  was  overruled  by  the  court,  and 
the  said  statement  settled,  the  plaintiff  ex- 
cepting." And  the  order  granting  the  mo- 
tion states  that  plaintiff's  counsel  "opposed 
the  motion  on  the  merits,  and  on  the  ground 
that  the  said  statement  was  not  presented 
for  settlement  within  the  statutory  time," 
and  excepted  to  the  ruling  of  the  court 
Section  659,  subd.  3,  Code  Civ.  Proc.,  pro- 
vides: "If  the  amendments  be  adopted,  the 
statement  shall  be  amended  accordingly  and 
then  presented  to  the  judge  who  tried  or 
heard  the  cause  for  settlement,  or  be  de- 
livered to  the  clerk  of  the  court  for  the 
judge.  If  not  adopted,  the  proposed  state- 
ment and  amendment  shall,  within  ten  days 
thereafter,  be  presented  by  the  moving  par- 
ty to  the  judge,  upon  five  days'  notice  to 
the  adverse  party,  or  delivered  to  the  clerk 
of  the  court  for  the  judge;  and  thereupon 
the  same  proceedings  for  the  settlement  of 
the  statement  shall  be  taken  by  the  parties, 
and  clerk  and  judge,  as  are  required  for  the 
settlement  of  bills  of  exception  by  section 
65a  *  *  *  When  settled,  the  statement 
shall  be  signed  by  the  judge  or  referee, 
with  his  certificate  to  the  effect  that  the 
same  is  allowed,  and  shall  then  be  filed  with 
the  clerk."  The  respondents  contend  that 
the  settlement  of  the  statement  was  an  ap- 
pealable order,  and  that,  as  it  was  not  ap- 
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pealed  from,  appellant  cannot  on  this  ap- 
peal raise  the  point  now  presented.  And 
In  support  of  this  position  section  939,  subd. 
3,  Code  Civ.  Proa,  and  several  cases,  are 
cited.  The  section  of  the  Code  relied  upon 
provides  that  appeals  may  be  taken  from 
several  enumerated  orders,  and  "from  any 
special  order  made  after  final  Judgment" 
The  settlement  In  question  was  In  these 
words:  "The  foregoing  engrossed  statement 
on  motion  for  new  trial  is  correct,  and  is 
hereby  settled  and  allowed."  This  did  not, 
in  our  opinion,  constitute  a  special  order 
made  after  final  judgment  It  was  simply  a 
certificate,  and  not  an  appealable  order. 
The  cases  cited  are  not  in  point.  In  no  one 
of  them  was  it  held  that  an  appeal  could  be 
taken  from  such  a  certificate.  The  case  cit- 
ed which  is  most  nearly  in  point  is  that  of 
Stonesifer  v.  Kilburn,  94  Cal.  33,  29  Pac.  332. 
In  that  case  it  was  held  that  an  order  refus- 
ing to  settle  a  bill  of  exceptions  was  ap- 
pealable, and  counsel  says:  "Clearly  the 
converse  of  the  proposition  must  be  equally 
law."  But  this  does  not,  in  our  opinion,  fol- 
low. When  a  Judge  refuses  to  settle  a  bill 
of  exceptions  or  statement  there  is  no  rec- 
ord on  which  the  motion  for  new  trial  can 
be  considered  in  the  trial  or  appellate  court, 
and  the  only  remedy  is  by  appeal  or  man- 
damus. When,  however,  the  judge  settles 
the  bill  of  exceptions  or  statement  the  record 
is  made  up;  and  if,  on  its  face,  it  shows  that 
the  statute  was  not  followed  In  preparing 
the  record,  then  that  fact  may  be  urged  in 
the  lower  court  and  on  appeal  in  the  su- 
preme court,  as  a  reason  why  the  motion  for 
new  trial  should  be  denied.  There  are  many 
cases  so  holding,  but,  without  reviewing  the 
authorities,  we  think  it  sufficient  to  quote 
from  Mr.  Haynes'  work  on  New  Trial  and 
Appeal  (section  146,  p.  409),  where  he  very 
clearly  and  succinctly  states  the  law  as  fol- 
lows; "The  objection  when  so  reserved  is 
to  be  urged  when  the  statement  is  present- 
ed for  settlement  as  a  reason  why  It  should 
not  be  settled.  If  the  judge  overrules  the 
objection,  and  proceeds  to  settle  the  state- 
ment the  party  must  have  his  objection  and 
the  matter  in  its  support  incorporated  in  the 
statement.  When  so  incorporated,  it  may 
be  urged  as  a  reason  why  the  motion  should 
be  denied,  both  in  the  lower  court  upon  the 
hearing  of  the  motion,  and  in  the  supreme 
court  upon  appeal  from  the  order  granting 
or  refusing  the  motion." 

Respondents  further  contend  that  It  does 
not  appear  from  the  statement  that  the  pro- 
posed statement  and  amendments  were  not 
presented  for  settlement  within  the  10  days 
prescribed  by  law.  This  contention  cannot  be 
sustained.  It  appears  that  the  plaintiff*  serv- 
ed his  proposed  amendments  on  November 
28th.  The  law  required  the  defendants,  with- 
in 10  days  thereafter,  If  the  amendments  were 
not  adopted,  to  present  the  proposed  state- 
ment and  amendments  for  settlement,  upon 
five  days'  notice  to  the  adverse  party.  The 


notice  was  that  the  papers  would  be  pre- 
sented on  December  11th,  three  days  after 
the  prescribed  time,  and  on  that  day  when 
presented  objection  was  made  that  the  pres- 
entation was  not  in  time.  The  language 
embodied  in  the  statement  clearly  imports 
that  the  papers  were  presented  for  settle- 
ment on  December  11th,  and  not  before. 
But  if,  as  claimed,  they  were  in  fact  pre- 
sented before  that  day,  they  were  presented 
without  the  required  notice,  and  such  pres- 
entation was  Insufficient.  Besides,  If  they 
had  been  so  presented,  that  fact  would  prob- 
ably have  been  clearly  stated,  after  the  ob- 
jection was  made  that  they  were  not  pre- 
sented in  time.  The  question  then  arises, 
had  the  court  below  a  right  to  consider  the 
statement,  and  upon  it  to  grant  the  motion 
for  a  new  trial?  In  Wills  v.  Rhen  Kong,  70 
Cal.  548, 11  Pac.  780,  the  appeal  was  from  an 
order  refusing  a  new  trial.  In  that  case  the 
defendant  having  duly  served  his  proposed 
statement  on  motion  for  a  new  trial,  to  which 
the  plaintiff  had  duly  served  amendments, 
presented  the  same  to  the  judge  for  settle- 
ment 14  days  after  the  service  of  the  amend- 
ments. No  notice  was  given  to  the  plaintiff 
of  the  presentation.  The  judge  refused  to 
settle  the  statement,  because  it,  had  not  been 
presented  in  time,  and  because  no  notice  of 
the  presentation  had  been  given,  and  the 
order  was  affirmed.  In  Bunnel  v.  Stockton, 
83  Cal.  319,  23  Pac.  301,  the  appeal  was 
from  an  order  denying  a  new  trial,  upon  the 
ground  that  the  statement  was  not  served 
and  filed  in  time,  and  the  order  was  affirmed. 
The  court  said:  "The  moving  party  must 
prepare  and  serve  his  statement  within  the 
time  allowed  by  law  for  that  purpose,  or  It 
cannot  be  settled,  or,  if  settled,  cannot  be 
considered,  either  at  the  hearing  of  the  mo- 
tion or  on  appeal  to  this  court"  In  Connor 
y.  Road  Co.,  101  Cal.  429,  35  Pac.  990,  the 
appeal  was  from  an  order  denying  the  de- 
fendant's motion  for  a  new  trial.  In  that 
case  It  appeared  that  the  proposed  statement 
and  amendments- thereto  were  not  presented 
to  the  judge  for  settlement  until  seven 
months  after  the  amendments  were  served, 
and  the  plaintiff  objected  to  the  settlement 
upon  the  ground  that  the  presentation  was 
not  In  time.  This  objection  was,  however, 
overruled,  and  the  statement  settled.  The 
court  said:  "The  delay  of  seven  months 
in  presenting  the  statement  and  amend- 
ments to  the  judge  for  settlement 'is  whol- 
ly unexplained.  The  settlement  having 
been  objected  to  on  the  ground  that  It  waa 
too  late,  it  became  the  duty  of  appellant  to 
incorporate  in  the  bill  [statement]  the  mat- 
ter, if  any,  going  to  excuse  his  apparent  de- 
lay; otherwise  the  exceptions,  though  set- 
tled, cannot  be  considered  here.  Higgins  v. 
Mahoney,  50  Cal.  444.'"  The  court  then 
quoted  the  following  language  from  Tregam- 
bo  v.  Mining  Co.,  57  Cal.  503:  "If  a  statute 
absolutely  fixes  the  time  within  which  an 
act  must  be  done,  it  Is  peremptory.    The  act 
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cannot  be  done  at  any  other  time,  unless 
during  the  existence  of  the  prescribed  time 
It  has  been  extended  by  an  order  made  for 
that  purpose  under  authority  of  law,"— and 
added:  "This  language  was  used  In  rela- 
tion to  the  time  within  which  a  bill  of  ex- 
ceptions might  be  taken  under  the  statute, 
and  is  therefore  applicable  here.  To  hold 
that  the  statement  may  be  settled  when  no 
steps  were  taken  until  after  the  expiration 
of  the  ten  days,  the  time  for  doing  so  not  hav- 
ing been  extended,  and  respondent  objecting 
thereto,  would  be  a  Judicial  abrogation  of  the 
statute."  Here  no  excuse  for  the  delay  is 
shown,  and  It  can  make  no  difference  wheth- 
er it  was  for  three  days,  or  fourteen  days, 
or  seven  months.  Under  the  decisions,  it 
must  therefore  be  held  that  the  court  be- 
low had  no  right,  on  hearing  the  motion,  to 
consider  the  statement,  and  that  it  cannot 
be  considered  by  this  court  on  appeal.  The 
other  points  made  for  reversal  need  not  be 
noticed.  The  order  appealed  from  should 
be  reversed. 

We  concur:    VANCLIEF,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  appealed 
from  is  reversed. 


(4  Cat.  Unrep.  976) 

FOOTE  v.  HAYES.   (No.  15,800.) 
(Supreme  Court  of  California.   Feb.  27,  1895.) 
Actios  on  Pbomissobt  Note  —  Defenses— Friv- 
olous Appeal. 

1.  In  an  action  by  a  transferee  of  a  note, 
where  defendant  sets  np  want  of  consideration, 
but  does  not  produce  any  evidence  that  plain- 
tiff's transferror  was  a  party  to  the  fraud,  or 
took  the  note  with  notice,  or  after  maturity,  a 
verdict  for  defendant  should  be  set  aside. 

2.  In  view  of  the  plain  provisions  of  Code 
Civ.  Proc.  §  662,  and  numerous  decisions  of  the 
Bupreme  court  an  appeal  taken  on  the  ground 
that  trial  courts  have  no  authority  to  set  aside 
verdicts  is  frivolous. 

Department  2.  Appeal  from  superior  court, 
Alameda  county;  W.'E.  Green,  Judge. 

Action  by  W.  D.  Foote  against  D.  D.  Hayes 
on  a  promissory  note.  There  was  a  verdict 
for  defendant,  and  he  appeals  from  an  order 
setting  it  aside.  Affirmed. 

John  J.  Stephens  (Ben  Morgan,  of  counsel), 
for  appellant    A.  A.  Moore,  for  respondent. 

HENSHAW,  J.  This  action  is  on  a  prom- 
issory note,  and  was  tried  with  a  jury. 
Plaintiff,  by  his  evidence,  by  the  admissions 
of  the  answer,  and  by  the  presumptions  of 
law  which  follow  the  possession  of  a  prom- 
issory note  bearing  a  general  indorsement, 
established  a  satisfactory  prima  facie  case. 
A  motion  that  the  court  instruct  the  jury  to 
render  a  verdict  for  defendant  was  made, 
and  properly  denied.  The  ruling  was  not 
excepted  to.  Defendant  was  then  called  to 
the  witness  stand,  and,  after  the  court,  for 
the  benefit  of  his  attorney,  had  made  an 


elaborate  and  seemingly  needful  exposition 
of  the  elementary  principles  of  law  affecting 
negotiable  instruments,  this  discussion  fol- 
lowed: "Mr.  Stephens:  I  propose  to  prove 
that  the  note  was  given  to  the  Crocker- 
Woolworth  Bank,  and  that  they  were  a  party 
to  the  fraud.  The  Court:  In  what  respect 
was  it  a  party?  What  did  they  do?  Mr. 
Stephens:  They  took  this  note  of  Mr.  Hayes 
from  J.  W.  Glrvln  &  Co.  The  Court:  Took 
it  when?  Mr.  Stephens:  After  the  note  was 
made.  The  Court:  When?  Mr.  Stephens: 
I  cannot  tell  you  until  I  get  the  books  of  the 
bank.  The  Court:  Before  it  was  due,  or 
after  it  was  due?  Mr.  Stephens:  After  it 
was  due."  Counsel  for  the  defendant  further 
said  that  he  would  show  that  a  fraud  had 
been  committed  by  Giryin  &  Co.  upon  Mr. 
Hayes,  In  that  no  consideration  had  been 
given.  "The  Court:  If  you  will  undertake 
to  do  that,  go  on."  The  defendant,  under 
this  engagement  of  his  attorney,  was  allowed 
to  testify  and  did  testify  to  facts  tending  to 
show  that,  as  between  himself  and  the  payee, 
the  note  was  obtained  by  fraud.  Defendant 
then  rested  his  case.  It  was  not  shown,  nor 
attempted  to  be  shown,  that  the  bank  was  a 
party  to  the  fraud,  or  that  it  took  the  note 
with  notice,  or  after  maturity.  No  word  of 
testimony  to  such  import  is  in  the  record. 
The  jury,  after  proper  Instructions,  rendered 
a  verdict  for  defendant  This  verdict  the 
court,  of  Its  own  motion,  set  aside,  upon  the 
ground  of  prejudice.  That  action  constitut- 
ed the  alleged  error  sought  to  be  corrected 
upon  this  appeal. 

The  evidence  of  fraud  was  only  admissible 
under  the  unkept  engagement  of  counsel  to 
connect  the  bank  with  it  It  constituted  no 
defense  to  the  case  as  presented,  and  obvi- 
ously served  to  awaken  prejudice  in  the 
minds  of  the  jury.  Either  "there  was  the 
gravest  misapprehension  upon  the  part  of  the 
jury  of  the  instructions,  or  it  was  influenced 
by  prejudice.  In  either  case  it  was  the  duty 
of  the  court  to  set  the  verdict  aside.  Code 
Civ.  Proc  f  662.  But  the  especial  point  made 
by  appellant  in  a  brief  containing  no  single 
citation  to  Code  or  case,  and  likewise  urged 
in  oral  argument  before  this  court,  though  re- 
spondent's brief,  containing  the  Code  section 
above  mentioned,  was  with  him,  is  found  in 
his  declaration  that  "there  is  no  provision  in 
the  statute  granting  to  a  court  in  a  civil  case 
the  right  or  power  to  set  aside  a  verdict" 
"Can  a  judge,"  it  Is  asked,  "set  aside  such  a 
verdict  upon  the  ground  of  prejudice  of  the 
jury,  In  favor  of  a  successful  party?"  And 
for  reply  we  are  told  that,  "Echo  answers  In 
stentorian  tones,  'No';"  and  this,  notwith- 
standing the  plain  provision  of  the  Code  and 
the  numerous  decisions  of  this  court  declaring 
the  duty  of  the  trial  judge  under  such  cir- 
cumstances. So  much  has  been  said  to  show 
the  utter  frivolity  of  the  appeal.  It  works  a 
waste  of  the  time  of  this  court,  and  subjects 
respondent  to  vexatious  delay  and  expense. 
The  order  appealed  from  is  affirmed,  and  It  is 
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further  adjudged  that  respondent  have  and 
recover  from  appellant  damages  In  the  sum 
of  $200  as  part  of  his  costs. 

We  concur:  TEMPLE,  J.;  McF  ARLAND,  J . 


(106  Cal.  151) 

BANCROFT  CO.  v.  HASLETT  ct  al.  (No. 
15,705.) 

(Supreme  Court  of  California.  Feb.  27,  1895.) 
Conversion— Pleading  and  Proof  of  Tims. 
Plaintiff  need  not  prove  tbe  exact  date 
of  a  conversion,  as  alleged  by  him,  provided 
he  shows  that  the  tort  was  committed  before 
the  commencement  of  the  action. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  M.  Sea- 
well,  Judge. 

Action  by  the  Bancroft  Company  against 
Samuel  Haslett  and  others,  for  conversion. 
From  judgment  for  plaintiff,  defendants  ap- 
peal. Affirmed. 

John  II.  Dickinson,  for  appellants.  George 
D.  Collins,  for  respondent 

HENSHAW,  J.  Action  for  damages  for 
conversion  of  a  piano.  Defendants  pleaded 
that  the  piano  was  stored  with  them  as  ware- 
housemen, and,  after  due  notice  to  plaintiff, 
was  sold  to  pay  charges.  They  claimed  that 
the  sum  of  $10  was  yet  due  on  account  of 
such  charges,  and  asked  judgment  for  that 
amount.  The  appeal  is  from  the  judgment 
alone. 

The  action  was  commenced  upon  Novem- 
ber 14,  1892,  and  alleged  the  conversion  as 
of  July,  1892.  The  court  found  that  defend- 
ants converted  the  piano  to  their  own  use 
upon  February  21, 1891.  The  variance  Is  Im- 
material, and  not  such  as  would  warrant  a 
reversal  of  the  cause.  Code  Civ.  Proc.  §| 
470,  475.  It  was  not  necessary  at  common 
law  that  the  proofs  should  be  In  strict  con- 
formity with  the  averment  as  to  the  date  of 
the  conversion.  It  was  sufficient  if,  naming 
a  certain  time  before  the  commencement  of 
the  action,  the  proof  established  that  the  tort 
was  committed  before  the  suing  of  the  writ. 
2  ttiund.  PI.  p.  1141;  Gould,  Pi.  §  65;  Rex 
v.  Bishop  of  Chester,  2  Salk.  561;  1  GreenL 
Ev.  §  61  et  seq.  No  greater  strictness  Is  re- 
quired under  our  system.  The  findings  are 
sufficient  They  show  that  the  piano  came 
into  defendants'  possession  against  plaintiff's 
will;  that  it  was  not  stored  because  of  plain- 
tiff's refusal  to  pay  the  lawful  charges  upon 
it  but  was  stored  without  authority;  that 
plaintiff  demanded  its  return,  and  was  re- 
fused; and  that  thereafter  defendants  con- 
verted it  to  their  own  use.  These  facts  sus- 
tain tbe  judgment  and  negative  the  claim  of 
defendants.  Additional  findings  would  not, 
therefore,  sffect  the  Judgment  nor  afford 
defendants  any  relief.  Robarts  v.  Haley,  65 
Cal.  402,  4  Pac.  385;  Malone  v.  County  of  Del 
Norte,  77  Cal.  217,  19  Pac.  422;  Dyer  v.  Bro- 
gan,  70  CaL  136,  11  Pac.  589;  Diefendorff  v. 


Hopkins,  95  CaL  347,  28  Pac.  265,  and  S» 
Pac.  549.    The  judgment  is  affirmed. 

We  concur:  TEMPLE,  J.;  McF  ARLAND.  J. 


(106  Cal.  3?7> 
WICKERSHAM  v.  CRITTENDEN  et  aL 
(No.  19349.)1 
(Supreme  Court  of  California.    March  9,  1895.) 
Corporations— Salakt  to  Officers. 
A  salary,  whether  a  proper  one  or  not, 
voted  by  trustees  of  a  bank  to  one  of  their  num- 
ber as  president  is  unlawful,  and  he  may  be 
compelled  to  account  therefor  in  an  appropriate 
action,  where  he  took  pojt  in  the  proceedings, 
and  his  vote  was  essential  to  the  adoption  of  the 
resolution. 

In  bank.  Appeal  from  superior  court,  San 
Luis  Obispo  county;  V.  A.  Gregg,  Judge. 

Action  by  L  G.  Wickersham,  a  stockholder 
of  a  bank,  for  himself  and  other  stockhold- 
ers, against  James  I.  Crittenden  and  the 
bank,  to  compel  Crittenden  to  account  for 
certain  moneys  received  by  him  as  president 
of  the  bank.  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendants 
appeal.  Affirmed. 

Graves  &  Graves  and  Jas.  L.  Crittenden, 
for  appellants.  Llppitt  &  Lippitt  and  WU- 
cozon  &  Bouldin,  for  respondent 

PER  CURIAM.  This  is  an  action  brought 
by  a  stockholder  of  a  bank  for  himself  and 
other  stockholders  to  compel  the  defendant 
Crittenden  to  account  as  president  of  said 
bank,  for  certain  moneys  received  by  him 
for  salary  as  such  president  over  and  above 
tbe  sum  of  $200  per  month.  Judgment  went 
for  plaintiff,  and  said  defendant  and  the 
bank— which  was  made  a  defendant— ap- 
peal from  the  judgment  and  from  an  order 
denying  a  motion  for  a  new  trial. 

The  general  nature  of  the  action  appears 
In  the  opinion  of  the  court  In  Wickersham  v. 
Crittenden,  93  Cal.  17,  28  Pac.  788  (although 
matters  other  than  said  salary  were  there 
involved),  and  need  not  be  repeated  here. 
There  were,  no  doubt  errors  committed  by 
the  trial  court  in  ruling  upon  the  admissibili- 
ty of  evidence.  A  mass  of  irrelevant  docu- 
mentary matter  was  admitted;  but  It  did 
no  harm,  because  it  did  not  obscure,  nor  in 
any  way  affect  the  main  fact  upon  which 
the  case  turns,  namely,  that  the  increase  of 
the  salary  of  the  president  depended  upon 
and  was  accomplished  by  bis  own  vote  as 
a  trustee.  This  fact  fully  appears  from  the 
evidence,  and  is  unaffected  by  any  rulings 
claimed  to  be  erroneous.  As  was  said  hi 
Wickersham  v.  Crittenden,  supra,  the  trus- 
tees cannot  "vote  a  salary  to  one  of  their  num- 
ber aa  president  when  he  takes  part  in  the 
proceeding,  and  bis  vote  Is  essential  to  the 
adoption  of  the  resolution.  The  right  of 
Crittenden  to  withdraw  the  money  of  the 
bank  as  compensation  for  such  services  was 
not  increased  by  his  causing  to  be  spread 
upon  its  records  a  resolution  that  he  np.lght 

*  Rehearing  denied. 
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receive  that  amount  as  his  salary."  This  Is 
conclusive  of  the  case  In  favor  of  respond- 
ent, and  It  Is  of  no  consequence  whether  the 
salary  was  a  proper  one  or  not  Neither  Is 
It  necessary  to  examine  Into  the  other  fea- 
tures of  the  struggle  between  the  appellant 
and  respondent  to  obtain  control  of  the  man- 
agement of  the  bank.  The  resolution  raising 
the  salary  of  appellant  was  Invalid,  and  that 
is  the  only  matter  necessary  to  be  considered 
in  the  case.  The  complaint  was  sufficient, 
because  It  set  up'  the  fact  above  stated.  The 
case  is  one  of  those  equity  cases  In  which 
there  is  no  right  to  a  Jury.  The  Judgment 
and  order  appealed  from  are  affirmed. 


(106  Cal.  329) 
WICKERSHAM  v.  CRITTENDEN  et  al. 
(No.  19,350.)> 
(Supreme  Court  of  California.    March  9,  1895.) 

Corporations— Actios  bt  Stockholders— Ap- 
peal 

1.  An  officer-arid  stockholder  of  a  bank  will 
be  required  to  account  In  an  action  by  another 
stockholder  for  attorney's  fees  which  he  pro- 
cured to  be  paid  by  the  bank  for  attorney's  serv- 
ices rendered  solely  for  his  own  benefit  in  a  liti- 
gation between  himself  and  a  third  stockholder 
for  the  control  of  the  bank. 

2.  A  contention  on  appeal  that  there  is  no 
evidence  to  sustain  a  certain  finding  by  the 
court  will  not  be  sustained  where  the  record 
contains  a  specification  affirming  the  existence 
of  such  fact,  without  any  specification  of  want 
of  evidence  to  sustain  the  finding. 

3.  Where  the  evidence  shows,  in  an  action 
by  a  stockholder  against  a  bank,  that  a  request 
of  the  directors  to  bring  the  action -would  nave 
been  useless,  defendant  cannot  object  that  the 
stockholder  made  no  such  request 

In  bank.  Appeal  from  superior  court,  San 
Luis  Obispo  county;  V.  A.  Gregg,  Judge. 

Action  by  I.  G.  Wickersham,  a  stockholder 
in  the  Bank  of  San  Luis  Obispo,  for  himself 
and  other  stockholders,  against  the  bauk  and 
James  L.  Crittenden,  to  compel  Crittenden 
to  account  for  certain  attorney's  fees  paid 
hy  the  bank,  on  the  ground  that  the  serv- 
ices were  rendered  for  his  benefit  alone. 
From  a  Judgment  for  plaintiff  and  an  order 
denying  a  new  trial,  defendants  appeal.  Af- 
firmed. 

Graves  &  Graves,  and  Jas.  L.  Crittenden, 
for  appellants.  Lippltt  &  Lippltt  and  WII- 
coxon  &  Bouldin,  for  respondent 

PER  CURIAM.  In  this  case,  as  In  Wicker- 
sham r.  Crittenden  (No.  19,349;  this  day  de- 
cided) 39  Pac.  C02.  there  was  a  mass  of  ir- 
relevant evidence  Introduced  by  respondent 
This  evidence  might  be  accounted  for,  per- 
liaps,  by  a  stipulation  referred  to  In  respond- 
ent's brief,  which  stipulation  does  not  ap- 
I>ear  In  the  trauscript  But,  as  we  said  in 
the  other  case,  this  evidence  does  no  harm, 
because  it  does  not  affect  the  main  features 
of  the  case.  This  action  was  brought  by 
Wickersham,  a  stockholder  in  the  Bank  of 
San  Luis  Obispo,  for  himself  and  other  stock- 
holders, against  defendant  Crittenden  and 
the  bank,  to  compel  Crittenden  to  account 

i  Rehearing  denied. 


to  the  bank  for  certain  attorneys*  fees  In  cer- 
tain actions  paid  to  Graves  &  Graves,  attor- 
neys at  law,— $1,000  at  one  time,  and  $512.50 
at  another  time.  The  court  below  found  in 
favor  of  defendants  as  to  the  $512.50,  but 
gave  Judgment  for  plaintiff  for  the  $1,000 
and  Interest  Defendants  appeal  from  the 
Judgment,  and  from  an  order  denying  their 
motion  for  a  new  trial. 

At  the  time  the  said  $1,000  was  paid  to 
said  attorneys,  Crittenden  was  a  stockhold- 
er, trustee,  and  president  of  the  bank;  and 
it  is  quite  clear  that  the  actions  for  the  de- 
fense of  which  said  attorneys  were  employed 
were  actions  In  which  Wickersham  and  Crit- 
tenden were  the  only  real  parties  in  interest, 
contesting  with  each  other,  as  stockholders, 
for  the  control  of  the  bank.  The  bank  had 
no  real  Interest  In  the  contest  The  services 
of  the  attorneys  were  rendered  for  the  bene- 
fit of  Crittenden  alone,  and  the  value  of  such 
services  should  have  been  paid  by  Critten- 
den, and  not  by  the  bank.  The  lower  court, 
therefore,  held  correctly  that  he  should  ac- 
count to  the  bank  for  the  money  which  he 
procured  it  to  pay  out  to  his  own  attorneys. 

Appellants  contend  that  there  Is  no  evi- 
dence showing  that  the  money  was  ever 
actually  paid  to  said  attorneys,  but  the  court 
so  found,  and  there  is  no  specification  of 
want  of  evidence  to  sustain  such  finding. 
On  the  contrary,  In  the  ninth  specification 
It  Is  stated  that  "said  board  did  fix  and  pay 
the  compensation  of  Graves  &  Graves  for 
their  said  services,  and  that  said  action  of 
the  board  of  directors  was  subsequently  rati- 
fied," etc  Of  course,  with  such  a  specifica- 
tion, respondent  was  not  called  upon  to  see 
that  the  statement  contained  evidence  of 
such  payment  It  Is  averred  In  the  com- 
plaint, as  a  reason  for  not  making  a  request 
of  the  directors  of  the  bank  to  bring  this  ac- 
tion, that  the  directors  were  all  under  the 
control  of  Crittenden,  and  acting  in  con 
Junction  with  him,  and  that  such  request 
would  have  been  useless,  and  would  have 
been  refused;  and  It  is  contended  by  appel- 
lants that  the  court  erred  in  refusing  to  al- 
low them  to  ask.  one  of  said  directors  if  he 
was  under  the  control  of  said  Crittenden. 
We  think,  however,  that  this  ruling  presents 
no  ground  for  reversing  the  judgment  be- 
cause appellants  at  no  time  offered  to  prove 
that  if  such  request  had  been  made,  it  would 
have  been  granted.  On  the  other  hand.  Crit- 
tenden and  the  bank  (controlled,  of  course,  by 
Its  trustees)  contested  the  merits  of  the  case, 
claimed  that  the  alleged  wrongful  acts  up- 
on which  the  action  is  based  were  right  and 
tried  the  action  upon  that  theory.  Having 
thus  shown  that  a  request  of  the  directors  to 
bring  the  action  would  have  been  futile,  they 
cannot  now  be  heard  to  say  that  the  respond- 
ent should  have  made  the  futile  request. 
There  are  no  other  points  necessary  to  be 
noticed  in  addition  to  those  noticed  in  said 
case  No.  19,349.  The  Judgment  and  order 
are  affirmed. 
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038  Cal.  324) 

GRANT  v.  SUPERIOR  COURT  OP  LOS  AN- 
GELES.   (No.  15,859.) 
CALIFORNIA  BANK  v.  SAME.  (No. 
15,860.) 

(Supreme  Court  of  California.  March  9, 1895.) 
Writ  of  Prohibition— Order  of  Court  Fixing 
Receiver's  Compensation. 
An  order  of  court  fixing  a  receiver's  com- 
pensation, being  subject  to  review  upon  appeal 
or  certiorari,  will  not  be  arrested  by  a  writ  of 
prohibition. 

In  bank. 

Separate  petitions  of  Lewis  A.  Grant  and 
the  California  Bank  for  a  writ  of  prohibition 
to  arrest  the  proceeding  of  the  superior  court 
of  Los  Angeles,  granting  an  order  fixing  the 
compensation  of  Herman  Silver,  as  receiver 
of  the  Los  Angeles  &  Pacific  Railway  Com- 
pany.   Writ  denied. 

White  &  Monroe,  for  petitioner.  Wellborn 
&  Hutton,  for  respondent 

BEATTY,  C.  J.  These  are  separate  appli- 
cations for  writs  of  prohibition  to  arrest  the 
same  proceeding  In  the  superior  court.  In 
an  action  commenced  by  or  In  the  name  of 
the  California  Bank  against  the  Los  Angeles 
&  Pacific  Railway  Company,  a  corporation, 
and  others  (In  which  action  It  Is  claimed 
Lewis  A.  Grant  was  afterwards  substituted 
as  the  party  plaintiff),  the  superior  court  ap- 
pointed Herman  Silver  receiver  of  the  prop- 
erty of  the  corporation.  This  order  appoint- 
ing Silver,  It  Is  conceded,  was  in  excess  of 
the  jurisdiction  of  the  court,  and  void,  as  was 
decided  here  in  another  case,  in  which  5t 
was  collaterally  assailed.  Smith  v.  Railway 
Co.  (Cal.)  34  Pac.  242.  The  superior  court 
has  nevertheless  made  orders,  from  time  to 
time,  awarding  compensation  to  Silver  for 
his  services  as  receiver,  and  recently,  upon 
his  petition,  the  California  Bank  and  Lewis 
A.  Grant,  the  petitioners  In  these  proceed- 
ings, were  cited  to  appear  before  the  superior 
court  and  show  cause  why  that  court  should 
not  make  a  further  order  fixing  Silver's  com- 
pensation as  receiver  for  a  period  of  time 
not  covered  by  the  orders  previously  made. 
In  response  to  this  citation  the  petitioners 
appeared  and  objected  to  the  proceeding  up- 
on the  ground  that,  the  original  order  appoint- 
ing Silver  receiver  being  void,  the  court  had 
no  Jurisdiction  to  allow  compensation.  This 
objection  having  been  overruled,  these  appli- 
cations for  the  writ  of  prohibition  were  filed. 
We  are  of  the  opinion  that,  whether  the  pro- 
ceeding which  the  petitioners  seek  to  arrest 
Is  or  Is  not  without  or  in  excess  of  the  juris- 
diction of  the  superior  court,  the  writ  of  pro- 
hibition ought  not  to  issue,  for  the  reason 
that  the  petitioners  have  a  plain,  speedy,  and 
adequate  remedy  by  appeal  from  any  order 
the  court  may  make  by  which  they  could 
be  Injuriously  affected.  The  only  order 
which  the  court  proposes  to  make  is  one  fix- 


ing the  amount  of  the  compensation.  Such 
an  order  cannot,  by  Itself,  injure  any  one; 
but  if,  in  addition  to  the  order  fixing  the 
amount,  the  court  should  order  it  paid  out  of 
the  fund  in  the  receiver's  hands,  such  order, 
under  whatever  name  it  might  be  designated, 
would  be  a  final  judgment  upon  a  collateral 
matter  arising  out  of  the  action,  and  would 
be  appealable  by  any  party  interested  in  the 
fund.  Trustees  y.  Greenough,  105  U.  S.  527; 
Thompson  v.  Lumber  Co.  (Wash.)  32  Pac  58G. 
Or,  if  the  court  should  order  either  the  orig- 
inal or  substituted  plaintiff  to  pay  the  com- 
pensation allowed,  that  would  be  a  final 
Judgment  from  which  an  appeal  would  lie. 
If  this  order  should  not  be  appealable  by  rea- 
son of  Its  amount  being  Insufficient  to  confer 
appellate  jurisdiction  upon  this  court,  It  could 
be  reviewed  either  upon  certiorari  or  upon 
an  appeal  from  the  order  settling  the  re- 
ceiver's account.  Any  attempt  to  enforce  its 
payment  could  be  defended  upon  the  want 
of  jurisdiction  In  the  court  to,  make  the  order. 
There  is  nothing  in  conflict  with  this  view 
In  anything  decided  In  Rochat  v.  Gee,  91  Cal. 
'355,  27  Pac.  670.  The  order  held  in  that  case 
to  be  nonappealable  was  merely  a  partial  set- 
tlement of  a  receiver's  account,  and  was  not, 
by  Its  terms,  made  payable  by  any  party,  or 
enforceable  against  any  party  by  execution, 
or  payable  out  of  any  fund.  In  other  words, 
It  lacked  one  essential  element  of  a  final 
judgment  And  It  was  conceded  in  that  case 
that  there  might  be  an  appeal  by  a  party  ag- 
grieved from  an  order  allowing  the  final  ac- 
count of  a  receiver  before  a  final  judgment 
in  the  action  as  between  the  original  parties. 
If  we  are  right  In  the  conclusion  that  any 
party  aggrieved  by  an  order  of  the  court  di- 
recting him  to  pay  the  receiver's  compensa- 
tion, or  directing  payment  out  of  a  fund  in 
which  he  is  Interested,  has  an  appeal  from 
such  order  as  from  a  final  judgment  in  an  in- 
dependent proceeding  collateral  to  the  main 
action,  and  that  he  may  stay  all  proceedings 
upon  such  order  pending  his  appeal  by  filing 
a  proper  undertaking,  there  can  be  no  need 
of  a  writ  of  prohibition  in  such  a  case,  and 
it  will  not  lie.  See  cases  referred  to  In  Hav- 
ermeyer  v.  Superior  Court,  84  Cal.  398,  24 
Pac.  121.  It  is  suggested,  however,  that  an 
order  fixing  the  receiver's  compensation  in 
this  proceeding  might  conclude  the  rights  of 
the  petitioners  as  to  costs  to  be  included  in 
the  final  Judgment  or  in  a  separate  action  by 
Silver  to  recover  the  amount  allowed.  But 
they  certainly  cannot  be  concluded  by  the  or- 
der in  any  collateral  proceeding  or  new  ac- 
tion If  the  court  has  no  jurisdiction  to  make 
it,  and  if  the  court  has  jurisdiction  to  make 
the  order  for  any  purpose  its  proceeding  can- 
not be  arrested  by  prohibition.  Writs  de- 
nied, and  proceedings  dismissed. 

We  concur:  HARRISON,  J.;  GAROUTTE. 
J.;  McFARLAND,  J. 
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(106  Cal.  320) 

PEOPLE  v.  MILLAN.    (No.  21,160.) 
(Supreme  Court  of  California.    March  9,  1895.) 
'  False  Pketenses— Indictment. 

1.  Where  an  information  charges  the  de- 
fendant with  having  obtained  a  specified  amount 
of  money  by  fraud,  a  verdict  finding  him  "guilty 
as  charged''  is  not  defective  in  not  stating  the 
amount. 

2.  Under  section  967  of  the  Penal  Code,  an 
information  which  charges  one  with  obtaining 
money  by  fraud,  but  fails  to  allege  a  value  to 
the  money  so  taken,  is  good. 

3.  An  information  which  charges  the  de- 
fendant with  having  obtained  money  under  false 
representations,  but  which  does  not  directly  al- 
lege his  knowledge  of  their  falsity,  though  de- 
murrable, is  not  fatally  defective. 

In  bank.  Appeal  from  superior  court,  Ven- 
tura county;  B.  T.  Williams,  Judge. 

Juan  Millan,  convicted  of  defrauding  an- 
other of  money,  appeals.  Affirmed., 

Carroll  Cook,  for  appellant  Atty.  Gen. 
Hart,  for  the  People. 

PER  CURIAM.  The  appellant  was  char- 
ged with  defrauding  another  of  money  by 
reason  of  certain  false  and  fraudulent  pre- 
tenses and  representations,  and  upon  being 
convicted  has  appealed  to  this  court  upon  the 
judgment  roll  alone.  Among  other  things  the 
information  charged  that  the  prosecuting  wit- 
ness was  induced  to  loan  the  defendant,  Mil- 
lan. $831,  lawful  money  of  the  United  States, 
upon  the  representations  that  two  certain 
bars  of  metal,  which  the  defendant  produced 
and  turned  over  to  the  prosecuting  witness  as 
security  for  the  loan,  were  gold,  when  In  fact 
they  were  but  brass. 

1.  The  Jury  rendered  a  verdict  in  the  fol- 
lowing form:  "We,  the  Jury,  find  the  defend- 
ant guilty  as  charged  in  the  Information."  It 
is  now  claimed  that  the  verdict  Is  substan- 
tially defective  in  not  finding  the  amount  of 
money  obtained  by  defendant  from  the  fraud 
practiced.  There  is  nothing  in  the  point 
The  defendant  Is  charged  with  obtaining 
$831,  lawful  money  of  the  United  States,  and 
he  was  convicted  of  the  "offense  charged." 
The  verdict  when  taken  in  connection  with 
the  Information,  becomes  as  certain  as  to  the 
amount  of  money  obtained  as  if  the  amount 
■were  stated  in  the  verdict  in  express  terms. 
There  is  no  question  of  degree  involved  in 
the  offense  of  which  the  defendant  was  char- 
ged and  upon  trial. 

2.  It  is  claimed  that  the  Information  is 
defective  in  falling  to  allege  a  value  to  the 
money  taken,  but  it  is  not  demurrable  in  this 
regard.  The  provisions  of  section  967  of  the 
Penal  Code  are  broad  enough  to  Include  the 
offense  here  charged,  and  the  allegation  is  di- 
rectly in  line  with  the  provisions  of  that  sec- 
tion. Neither  do  we  think  the  information 
fatally  defective  in  not  containing  a  direct 
allegation  as  to  the  Jack  of  knowledge  upon 
the  part  of  the  defendant  that  the  representa- 
tions made  by  him  were  known  to  be  false. 
The  Information  was  demurrable  upon  this 
ground,  but  no  demurrer  was  interposed; 


and,  taken  as  a  whole,  we  think  it  sufficiently 
charges  the  offense  to  support  a  verdict  and 
Judgment. 

3.  The  remaining  points  of  importance 
which  are  urged  by  appellant  are  opposed  to 
the  views  of  this  court  as  declared  in  People 
v.  Jordan,  66  Cal.  10,  4  Pac.  773,  that  case 
in  principle  being  quite  similar  to  the  case  at 
bar.  For  the  foregoing  reasons  the  Judg- 
ment is  affirmed. 

BEATTY,  O.  J.,  did  not  participate. 


(106  Cal.  286) 

PEOPLE  v.  FITCHPATRICK.  (No.  21,189.) 
(Supreme  Court  of  California.  March  9,  1895.) 
Assault — Intent  to  Commit  Murder— Bblf-De- 

VBN8B. 

1.  The  verdict  of  a  jury  against  the  defend- 
ant under  a  plea  of  self-defense,  where  the  evi- 
dence is  very  close  and  the  court  has  held  that 
it  is  sufficient  to  support  the  verdict  will  not 
be  disturbed  upon  appeal. 

2.  The  defendant's  right  of  self-defense 
must  be  measured  by  the  appearance  presented 
to  him  by  the  acts  of  his  assailant;  and  evi- 
dence of  the  tatter's  real  intentions  is  Immateri- 
al. 

Department  1.  Appeal  from  superior  court, 
Humboldt  county;  G.  W.  Hunter,  Judge. 

B.  Fltchpatrlck,  convicted  of  an  assault 
with  a  deadly  weapon,  appeals.  Affirmed. 

E.  W.  Wilson  and  Frank  McGowan,  for 
appellant    Atty.  Gen.  Hart,  for  the  People. 

GAROUTTE,  J.  The  appellant  was  char- 
ged with  the  offense  of  an  assault  with  in- 
tent to  commit  murder,  and  was  convicted  of 
an  assault  with  a  deadly  weapon.  He  ap- 
peals from  the  Judgment  and  order  denying 
his  motion  for  a  new  trial. 

1.  The  defendant  shot  the  prosecuting  wit- 
ness with  a  pistol,  the  party  shot  having  an 
ax  in  his  hand  at  the  time.  The  trouble  be- 
tween these  parties  was  occasioned  by  the 
erection  of  a  fence  by  the  defendant  upon 
the  land  of  his  tenant,  the  other  party.  Both 
men  were  angry  and  excited  at  the  time  of 
the  shooting,  and  the  defendant  at  the  trial 
Justified  under  the  plea  of  self-defense.  The 
party  assaulted  claims  that  he  nad  no  inten- 
tion of  using  the  ax  to  injure  the  defendant 
but  secured  it  and  had  it  in  his  possession, 
for  the  purpose  of  cutting  down  the  fence. 
After  a  perusal  of  the  evidence,  we  believe 
it  to  be  a  close  case  upon  the  plea  of  self- 
defense;  yet  as  a  jury  found  against  the 
defendant  upon  this  plea  and  as  the  court 
subsequently  held  the  evidence  sufficient  to 
support  the  verdict  in  this  regard,  we  do  not 
feel  justified  in  disturbing  the  verdict  for 
lack  of  evidence. 

2.  It  is  insisted  that  the  court  committed 
error  in  allowing  the  witness  Campbell  to 
testify  that  Pape  (the  party  shot),  when  lie 
was  in  his  wagon,  and  in  the  road  near  the 
house,  and  near  the  defendant,  but  without 
his  hearing,  said  he  was  going  to  "cut  that 
fence  down."    It  is  unnecessary  to  say 
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whether  or  not  this  statement  was  a  part  of 
the  res  gestae.  Conceding  It  was  not,  still 
the  error  of  the  court  In  admitting  it  was 
necessarily  harmless.  What  Pape's  Inten- 
tions actually  were  was  an  immaterial  mat- 
ter. What  he  actually  Intended  to  do  with 
the  ax  which  he  held  in  his  right  hand  was 
likewise  immaterial.  The  defendant  was  lo- 
cated between  him  and  the  fence,  and 
whether  he  advanced  with  his  ax  to  attack 
the  fence  or  the  defendant  was  not  the  ques- 
tion at  issue;  but  the  question  at  Issue  was, 
how  did  Pape's  acts  appear  to  the  defendant, 
as  a  reasonable  man?  It  was  not  a  mat- 
ter of  fact,  but  a  matter  of  appearance, 
which  measured  defendant's  right  of  self-de- 
fense. For  these  reasons,  Pape's  prior  state* 
ment  that  he  was  going  to  cut  down  the 
fence  was  immaterial  and  harmless  evidence. 
Especially  is  this  made  plain  when  we  con- 
sider that  the  law  was  fully  and  fairly  stat- 
ed to  the  Jury  by  the  court,  in  accordance 
with  the  principle  we  have  just  laid  down. 

3.  Upon  an  examination  of  the  record,  we 
And  the  law  bearing  upon  the  charge  stated 
in  the  information  fully  and  properly  given 
to  the  jury,  and  there  appears  to  be  nothing 
demanding  a  new  trial  of  the  case.  For  the 
foregoing  reasons,  It  Is  ordered  that  the 
Judgment  and  order  be  affirmed. 

Weconcur:   HARRISON,  J.;  VAN  FLEET, 

J. 


(106  Cal.  208) 

SHAIN  v.  SULLIVAN  et  al.   (No.  15,738.)  * 

(Supreme  Court  of  California,    March  8,  1895.) 

Promissory  Note — Indoiujemhnt — Review  oh 
Appeal. 

L  An  indorsement  may  be  made  upon  the 
face  of  the  note  with  the  same  effect  as  upon  the 
hack. 

2.  The  question  of  the  genuineness  of  an  in- 
dorsement on  a  note,  which  was  introduced  in 
evidence  in  the  lower  court  without  objection, 
cannot  be  raised  for  the  first  time  upon  appual. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Jas.  M. 
Troutt,  Judge. 

Action  by  Shaln  against  Sullivan  and  an- 
other. From  a  Judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendants  ap- 
peal. Affirmed. 

Henry  E.  Highton,  for  appellants.  Vin- 
cent Neale,  for  respondent 

HARRISON,  J.  Action  by  the  plaintiff  as 
the  indorsee  of  a  promissory  note  executed 
by  the  defendants.  A  copy  of  the  note  is 
set  out  In  the  complaint,  and  its  execution 
is  not  denied  by  the  defendants,  but  In 
their  answer  they  deny  the  indorsement  to 
the  plaintiff,  and  In  a  separate  answer  al- 
lege certain  matters  Impeaching  the  consid- 
eration of  the  note.    The  case  was  tried 

i  Rehearing  denied. 


without  a  jury,  and  the  court  found  that  the 
note  had  been  indorsed  to  the  plaintiff  for 
value  prior  to  Its  maturity,  and  rendered 
judgment  in  his  favor.  The  defendants  mov- 
ed for  a  new  trial  upon  the  ground  that  the 
evidence  was  insufficient  to  justify  the  deci- 
sion, and  from  the  order  denying  their  mo- 
tion, and  also  from  the  judgment,  they  have 
appealed.  At  the  trial  the  plaintiff  Intro- 
duced In  evidence  the  promissory  note  set 
forth  in  the  complaint,  upon  the  face  of 
which,  at  the  left-hand  end  thereof,  was 
written  the  names  of  the  payees.  No  objec- 
tion was  made  to  the  introduction  of  this  in- 
strument when  it  was  offered,  and  it  is  re- 
cited In  the  statement  that  the  whole  of  the 
face  of  the  paper  was  read  in  evidence.  No 
other  evidence  was  offered  by  either  party, 
except  the  computation  of  the  amount  of  in- 
terest due  upon  the  note;  and  the  court  ren- 
dered its  decision  as  aforesaid.  The  failure 
to  deny  the  execution  of  the  note  rendered  it 
unnecessary  to  make  any  proof  thereof,  and, 
as  the  defendants  offered  no  evidence  in  sup- 
port of  the  matters  alleged  in  their  special 
defense,  the  only  issue  before  the  court  was 
the  indorsement  of  the  note  to  the  plaintiff. 
The  ordinary  mode  of  indorsing  a  note  is 
by  the  Indorser  writing  his  name  upon  the 
back  thereof,  but  the  indorsement  may  be 
made  upon  the  face  of  the  note  with  the 
same  effect  as  if  made  upon  the  back,  Bige- 
low.  Bills  &  N.  135;  Young  v.  Glover,  1  Ames, 
Bills  &  N.  228;  Chitty,  Bills,  227;  Herring  v. 
Woodhull,  29  111.  92;  Partridge  v.  Davis,  20 
Vt.  499;  Haines  v.  Dubois,  30  N.  J.  Law, 
259.  In  the  case  last  cited  the  payee  wrote 
his  name  under  that  of  the  maker,  and  it 
was  held  to  be  a  sufficient  indorsement  Sec- 
tion 3108  of  the  Civil  Code  declares:  "One 
who  writes  his  name  upon  a  negotiable  in- 
strument, otherwise  than  as  a  maker  or  ac- 
ceptor, and  delivers  it  with  his  name  thereon, 
to  another  person,  is  called  an  'indorser,*  and 
his  act  is  called  'Indorsement'  **  The  produc- 
tion of  the  instrument  by  the  plaintiff  was 
evidence  of  Its  delivery  to  him,  and,  upon 
proof  of  the  indorsement,  of  his  right  to  col- 
lect the  same  from  the  defendants.  The  ob- 
jection that  there  was  no  proof  of  the  genu- 
ineness of  the  indorsement  should  have  been 
made  when  the  Instrument  was  offered  in 
evidence.  Poorman  v.  Mills,  35  Cal.  121; 
Burnett  v.  Lyford,  93  Cal.  117,  28  Pac.  855. 
If  the  objection  bad  been  made  at  that  time, 
the  plaintiff  might  have  been  able  to  met>t  it 
with  sufficient  proof.  A  party  cannot  allow 
evidence  to  be  introduced  at  the  trial  with- 
out objection,  and  afterwards  upon  an  apj>eal 
make  an  objection  which  might  have  been 
obviated  If  he  had  made  It  when  the  evi- 
dence was  offered.  The  judgment  and  order 
are  affirmed. 

We  concur:  GAROUTTE,  J.;  VAN  FL.2ET 

J. 
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(106  Cal.  216) 
TUCK      BOARD  OF  DIRECTORS  OP 
HOME  FOR  ADULT  BLIND.1 
(No.  15,767.) 

(Supreme  Court  of  California.  March  8,  1895.) 
Blind  Astlum— Expulsiox  of  Inmatb. 
An  inmate  of  the  Home  for  Adult  Blind 
may  be  expelled  therefrom  for  insubordination, 
in  the  exercise  of  the  general  supervisory  pow- 
er Tested  in  the  directors,  without  giving  him 
notice  or  an  opportunity  to  be  heard,  in  the  ab- 
sence of  any  statute  or  by-law  ou  the  subject 

?rescribing  the  grounds,  mode,  and  requisites 
or  the  expulsion  of  inmatea. 

Department  1.  Appeal  from  superior  court, 
Alameda  county;  F.  B.  Ogden,  Judge. 

Application  for  a  writ  of  mandate  to  compel 
the  directors  of  the  Home  for  Adult  Blind  to 
reinstate,  as  an  inmate  thereof,  the  petition- 
er, Herbert  O.  Tuck,  who  had  been  expelled 
therefrom  for  insubordination.  From  an  or- 
der denying  such  application,  petitioner  ap- 
peals. Affirmed. 

Reddy,  Campbell  &  Metson,  for  appellant 
Atty.  Gen.  Hart.,  for  respondent 

GAROUTTE,  J.  This  Is  an  application  for 
a  writ  of  mandate  to  compel  the  board  of  di- 
rectors of  the  Home  for  Adult  Blind  to  re- 
instate, as  an  inmate  thereof,  the  petitioner, 
Herbert  C.  Tuck.  It  appears  by  his  petition: 
That  he  was  once  an  inmate  of  the  home, 
regularly  admitted,  and  there  remained  some 
months.  That,  during  his  sojourn  at  the 
home,  he  led  a  sober  and  industrious  life, 
and  obeyed  all  the  by-laws  enacted  by  the 
board  of  directors.  That  to  petitioner's 
knowledge,  no  charge  of  misconduct  of  any 
kind  whatever  was  made  against  him,  ei- 
ther in  writing  or  orally;  and  that  be  was 
never  Informed  of  any  charge  against  him 
prior  to  the  introduction  and  adoption  of  the 
following  resolution,  which  resolution  de- 
prived him  of  the  benefit  of  the  home:  "Re- 
solved, that  Herbert  Tuck  be,  and  he  is  here- 
by, removed  and  expelled  from  this  institu- 
tion for  Insubordination  and  conduct  preju- 
dicial to  the  discipline,  good  order,  and  inter- 
est of  the  home."  That  he  has  asked  to  be 
reinstated,  but  the  board  of  directors  has  de- 
nied his  request  There  appears  to  be  no 
provision  in  the  statute  providing  for  the 
dismissal  or  expulsion  of  intractable  Inmates. 
Neither  do  we  find  any  by-law  of  the  board 
of  directors  outlining  the  course  to  be  pur- 
sued by  the  board  in  ridding  the  home  of  dis- 
reputable and  Intractable  persona  It  would 
certainly  be  the  more  orderly  and  business- 
like way  that  there  should  be  by-laws  govern- 
ing the  course  to  be  pursued  by  the  board  in 
such  cases,  and  also  governing  the  inmates 
In  their  conduct  and  behavior  in  the  institu- 
tion. Yet  such  is  not  the  case.  But  even  in 
the  absence  of  both  statute  and  by-law,  we 
hare  no  doubt  that  the  board  of  directors, 
and?r  Its  general  supervisory  power  over  the 
Institution,  has  a  right  to  suspend,  dismiss, 
or  expel  resident  inmates  who  have  been 

'  Rehearing  denied. 


guilty  of  disorderly  and  disreputable  con- 
duct 

Petitioner's  complaint  appears  to  be  that 
he  was  not  only  expelled  from  the  home 
without  cause,  but  that  he  was  expelled  with- 
out a  hearing,  and  thus  deprived  of  any  op- 
portunity to  make  a  defense  to  whatever 
charges  may  have  been  brought  against  him; 
and  his  counsel  now  claim  that  this  course 
cannot  be  pursued,  and  that  the  expulsion 
was  illegal,  inasmuch  as  the  petitioner,  Tuck, 
had  been  legally  admitted  to  the  Institution, 
and  had  become  thereby  entitled  to  its  valua- 
ble privileges  and  benefits.  Counsel  asserts 
that  by  virtue  of  his  admission  In  the  regu- 
lar course,  these  valuable  rights  had  attached 
to  him,  and  had  been  so  vested  and  fixed 
that  he  could  not  be  deprived  of  them  with- 
out notice  and  an  opportunity  to  defend  him- 
self. The  principle  of  law  contended  for  ia 
sound,  but  it  does  not  fit  the  case.  The  peti- 
tioner has  no  such  right  or  interest  in  the 
home  as  that  he  cannot  be  deprived  of  its 
benefits  without  notice.  The  statute  gives 
him  no  right  to  a  hearing  before  he  may  be 
expelled,  and,  in  the  absence  of  such  a  stat- 
ute or  by-law,  he  has  no  such  right  The 
various  acts  of  the  legislature  bearing  upon 
the  home  say  but  little'  as  to  who  may  be  en- 
titled to  admission,  and  nothing  as  to  who 
may  be  expelled.  As  to  expulsion  especially, 
the  whole  matter  seems  to  be  left  entirely 
within  the  control  and  discretion  of  the  board 
of  directors.  By  order  entered  upon  the  min- 
utes of  the  board,  It  appears  that  the  peti- 
tioner was  guilty  of  Insubordination  and  mis- 
conduct and  the  action  of  the  board  must  be 
deemed  final  and  conclusive,  as  far  as  this 
court  Is  concerned.  We  know  of  no  appeal 
from  such  a  finding  of  fact  It  Is  further 
argued  that  the  board  had  no  power  to  dis- 
miss, except  upon  the  proof  of  the  violation 
of  some  statute  or  by-law  pertaining  to  the 
government  of  the  institution.  We  do  not 
deem  this  contention  sound.  It  appears  that 
petitioner  was  expelled  for  Insubordination, 
and  that  is  a  serious  offense  In  such  an  Insti- 
tution. Rebellions  conduct  upon  the  part  of 
inmates,  if  not  stamped  out  is  fatal  to  the 
successful  life  of  the  Institution;  and,  even 
In  the  absence  of  statute  or  by-law  covering 
the  facts  of  the  particular  case,  the  board  of 
directors  are  amply  clothed  with  Implied 
powers  sufficient  to  deal  with  the  offender. 
For  the  foregoing  reasons,  the  order  appealed 
from  is  affirmed. 

We  concur;  HARRISON,  J.;  VAN 
FLEET,  J, 


(106  Cal.  211) 

PEOPLE  v.  VERDEGREEN.  (No.  21,187.) 
(Supreme  Court  of  California  March  8,  1895.) 
Assault  with  Intent  to  Raps. 
An  assault  upon  the  person  of  a  girl  un- 
der the  age  of  consent  as  fixed  by  the  Penal 
Code  prescribing  what  shall  constitute  rape, 
with  the  intention  of  hiving  sexual  intercourse 
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with  her,  constitutes  assault  with  intent  to 
commit  rape,  although  she  may  have  actually 
consented  and  submitted  without  resistance  to 
defendant's  advances. 

Department  L  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
William  T.  Wallace,  Judge. 

Prosecution  against  Frank  Verdegreen  for 
assault  with  Intent  to  commit  rape  upon  a 
girl  seven  years  old.  From  a  conviction  and 
sentence  to  the  state  prison  for  a  term  of 
years,  defendant  appeals.  Affirmed. 

P.  A.  Bergerot  for  appellant .  Atty.  Geo. 
Fitzgerald,  for  the  People. 

VAN  FLEET,  J.  Defendant  was  convict- 
ed of  an  assault  with  Intent  to  rape,  and 
was  sentenced  to  a  term  of  years  In  the  state 
prison.    He  appeals  from  the  judgment 

The  evidence  disclosed  that  the  object  of 
the  alleged  assault  was  a  girl  of  the  age  of 
seven  years;  that  she  went  voluntarily  to 
the  room  of  defendant  and  submitted,  with- 
out resistance,  to  his  advances.  Upon  this 
evidence,  defendant  requested  the  court  to 
charge  the  Jury  that:  "In  an  assault  with 
intent  to  commit  rape,  there  must  not  only 
be  an  intent  to  commit  a  rape,  but  that  In- 
tent must  be  manifested  by  an  assault  upon 
the  person  intended  to  be  ravished.  The  law 
requires  both  ingredients,  and  neither  can 
be  dispensed  with.  An  assault  Implies  force 
upon  one  side  and  repulsion  or  want  of  as- 
sent upon  the  other.  An  assault  upon  a  con- 
senting female,  young  or  old,  Is  a  legal  Im- 
possibility. Although  a  child  under  four- 
teen years  of  age  Is  Incapable  of  giving  a 
legal  consent  yet  If  she  gives  an  actual  con- 
sent there  can  be  no  assault.  In  a  word,  a 
child  under  fourteen  years  of  age  cannot  le- 
gally consent  to  rape  upon  her,  yet  she  may 
consent  to  an  act  with  Intent  to  commit  it; 
and  such  attempt  or  act  If  committed 
with  her  consent  Is  not  an  assault"  This 
Instruction  was  refused,  and  Its  refusal  Is 
assigned  as  error.  The  contention  of  appel- 
lant—in line  with  the  principles  announced  in 
his  requested  instruction— Is  that  there  can 
be  no  such  thing  as  an  assault  upon  a  con- 
senting female,  regardless  of  the  fact  that 
she  may  be  under  the  age  when  she  can 
legally  consent  to  an  act  of  sexual  Inter- 
course; that  while  one  may  be  convicted  of 
rape,  or  of  an  attempt  to  commit  it  upon  a 
female  under  the  statutory  age,  notwith- 
standing her  actual  consent  that  he  cannot 
under  like  circumstances  be  guilty  of  an  as- 
sault to  commit  rape,  because  the  latter  of- 
fense implies  resistance  on  the  part  of  the 
one  assaulted.  In  this  view  of  the  law  ap- 
pellant Is  unquestionably  sustained  by  very 
excellent  authority.  It  is  so  held  In  State 
v.  Pickett,  11  Nev.  255,  where  the  same  ques- 
tion was  before  the  conrt;  and  a  like  doc- 
trine Is  announced  In  Smith  v.  State,  12 
Ohio  St  466,  and  In  some  English  cases  there 
cited.  But  such  is  not  the  view  taken  by 
this  court  la  construing  our  statute  upon 


the  subject  Our  Code  provides:  "Rape  is 
an  act  of  sexual  Intercourse  accomplished 
with  a  female  not  the  wife  of  the  perpe- 
trator, under  either  of  the  following  cir- 
cumstances: 1.  Where  the  female  Is  under 
the  age  of  fourteen  years.  2.,"— etc.,  enu- 
merating a  number  of  other  circumstances 
under  which  the  offense  may  be  accomplish 
ed.  Pen.  Code,  i  261.  And  it  Is  further  pro- 
vided that  one  who  assaults  another  with  in- 
tent to  commit  rape  Is  punishable  as  for  a 
felony.  Id.  §  220.  And  it  Is  held  that  the 
latter  offense  Is  included  In  the  former.  In 
the  case  of  People  v.  Gordon,  70  Cal.  467,  11 
Pac.  762,  the  precise  question  here  presented 
arose.  The  defendant  was  convicted  of  as- 
sault with  intent  to  rape,  committed  upon  a 
girl  under  10  years  of  age.  The  evidence 
did  not  disclose  whether  she  consented  or 
resisted,  and  the  defendant  contended  that 
she  must  be  held  to  have  consented  because 
she  did  not  resist  This  court  said:  "It 
is,  however,  a  presumption  of  law  that  a 
girl  under  ten  years  of  age  is  incapable  of 
consenting  to  the  offense  of  rape  (Pen. 
Code,  S  261);  and  as  such  an  offense  includes 
an  attempt  to  commit  it  accompanied  by 
such  force  and  violence  upon  the  person  as 
constitutes  an  assault  a  girl  under  ten  years 
of  age  Is  Incapable  In  law  of  consenting  to 
the  assault  In  connection  with  the  attempt 
to  commit  the  offense.  Whether  the  girl  In 
fact  consented  or  resisted  was  therefore  Im- 
material. Being  Incapable  of  consenting  to 
an  act  of  carnal  Intercourse,  it  was  criminal 
for  the  defendant  to  make  an  assault  upon 
her  to  commit  such  an  act."  It  Is  true  that 
In  that  case  the  cases  above  relied  on  by  ap- 
pellant do  not  seem  to  have  been  called  to 
the  attention  of  the  court  since  they  are  nei- 
ther cited  by  counsel  nor  referred  to  In  the 
opinion;  but  we  think  the  doctrine  there 
announced  more  In  accord  with  the  evident 
purpose  and  Intent  of  our  statute,  and  that 
it  should  be  adhered  to. 

It  Is  the  declared  policy  of  our  law,  aa  ex- 
pressed In  the  statute,  that  any  female  un- 
der the  age  there  fixed  shall  be  Incapable  of 
consenting  to  the  act  of  sexual  Intercourse; 
and  that  one  committing  the  act  with  a  girl 
within  that  age  shall  be  guilty  of  rape,  not- 
withstanding he  obtain  her  actual  consent. 
The  obvious  purpose  of  this  is  the  protection 
of  society  by  protecting  from  violation  tbs 
virtue  of  young  and  unsophisticated  girls. 
To  hold  that  one  of  this  class,  although  in- 
capable of  consenting  to  sexual  commerce, 
could  nevertheless  give  her  assent  to  an  as- 
sault upon  her  person,  made  for  the  express 
purpose  of  accomplishing  the  sexual  act, 
would  be  to  largely  emasculate  the  statute, 
and  defeat  In  great  part  its  beneficent  ob- 
ject It  Is  the  insidious  approach  and  vile 
tampering  with  their  persons  that  primarily 
undermines  the  virtue  of  young  girls,  and 
eventually  destroys  it;  and  the  prevention 
of  this,  as*  much  as  the  principal  act  must 
undoubtedly  have  been  the  Intent  of  the  leg- 
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tela  tare.  The  incapacity  extends  to  the  act 
and  all  its  incidents.  It  Is  true  that  an  as- 
sault implies  force  and  resistance  by  the  one 
assaulted;  and  that  one  is  not,  in  legal  con- 
templation. Injured  by  a  consensual  act  But 
these  principles  have  no  application  to  a 
case  where,  under  the  law,  there  can  be  no 
consent  Here  the  law  implies  incapacity 
to  give  consent  and  this  implication  is  con- 
clusive. In  such  case  the  female  Is  to  be 
regarded  as  resisting,  no  matter  what  the 
actual  state  of  her  mind  may  be  at  the  time. 
The  law  resists  for  her.  These  principles 
are  in  keeping  with  the  construction  given 
to  similar  statutes  in  other  states.  In  Hays 
v.  People,  1  Hill,  352,  where  the  same  ques- 
tion was  under  discussion,  Judge  Cowan, 
speaking  for  the  court  said:  "The  assent  of 
such  an  Infant  being  void  as  to  the  principal 
crime,  it  is  equally  so  In  respect  to  the  in- 
cipient advances  of  the  offender.  That  the 
infant  assented  to  or  even  aided  in  the  pris- 
oner's attempt  cannot,  therefore,  as  in  the 
case  of  an  adult  be  alleged  in  bis  favor  any 
more  than  if  he  consummated  his  purpose." 
The  same  construction  was  adopted  by  the 
supreme  court  of  Michigan  in  People  v.  Mc- 
Donald. 9  Mich.  150.  We  think  the  offered 
instruction  was  properly  refused.  The  judg- 
ment is  affirmed. 

We  concur:  GAROUTTB,  J.;  HARRI- 
SON, J.   

(106  Cal.  337) 

HAWLEY  v.  GRAY  BROS.  ARTIFICIAL 

STONE  PAVING  CO.    (No.  15,801.)  i 
(Supreme  Court  of  California.   March  11,  1805.) 
Corporations— Contracts  of  Pbssidbnt. 

1.  A  resolution  of  a-  board  of  directors  of  a 
corporation  authorizing  the  president  "to  make 
and  sign  contracts"  in  its  name,  "and  do  a  gen- 
eral business  for  said  corporation,"  authorizes 
him  to  lease  premises  for  the  use  of  the  corpora- 
tion, and  which  are  necessary  for  carrying  on 
its  business. 

2.  It  is  within  the  power  of  the  president 
of  a  corporation  to  furnish  the  lessor  of  premises 
leased  by  him  for  corporate  purposes  with  evi- 
dence that  the  corporation  has  ratified  the  lease 
by  what  purports  to  be  a  certified  copy  of  a 
resolution  of  the  board  of  directors,  and  his  act 
in  doing  so  is  binding  on  the  corporation,  which 
cannot  repudiate  it  on  the  ground  that  no  such 
resolution  had  ever  been,  in  fact  passed. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  O.  B. 
Hebbard,  Judge. 

Action  by  Laura  L.  Hawley  against  the 
Gray  Bros.  Artificial  Stone  Paving  Compa- 
ny to  recover  rent  under  an  alleged  lease 
executed  by  the  president  of  the  defendant 
corporation.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Affirmed. 

Fisher,  Ames,  Jacobs  &  Wolfe,  for  appel- 
lant.  Warren  Olney,  for  respondent 

GAROUTTB,  J.  This  action  was  brought 
to  recover  $500  claimed  to  be  due  to  plaintiff 
from  defendant  corporation  for  rent  under 

i  Rehearing  denied.  ' 
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the  provisions  of  an  alleged  lease.  As  a  de- 
fense to  the  action  it  is  Insisted  that  the 
corporation  never  executed  the  lease,  and 
that  it  surrendered  the  leased  premises  be- 
fore the  rent  sued  for  became  due.  The  facts 
leading  up  to  the  litigation  may  be  stated  as 
follows:  The  plaintiff  executed  a  lease  to 
the  defendant  corporation  for  a  certain  tract 
of  land  for  the  term  of  15  years  at  a  monthly 
rental.  George  F.  Gray,  as  president  of  the 
corporation,  signed  the  lease,  and  acknowl- 
edged it  as  such  president  Prior  to  the  day 
fixed  for  the  entry  under  the  lease,  plaintiff 
notified  said  Gray  that  she  had  doubts  as  to 
the  validity  of  it  by  reason  of  want  of  power 
in  him  to  act  for  the  corporation,  and  re 
quested  that  the  board  of  directors  of  the 
corporation  ratify  his  acts  in  entering  Into 
the  contract;  whereupon  said  Gray  forward- 
ed to  plaintiff  the  following  duly-certified 
copy  of  the  proceedings  of  a  meeting  of  the 
board  of  directors  of  the  defendant  held 
October  23,  1889:  "At  a  legal  meeting  of  the 
board  of  directors  of  the  Gray  Brothers  Arti- 
ficial Stone  Paving  Company,  incorporated, 
held  at  the  office  of  the  said  company,  on  the 
23d  day  of  October,  1889,  the  following  reso- 
lution was  adopted  and  a  copy  ordered  to  be 
sent  to  Mrs.  Laura  L  Hawley:  'Resolved, 
that  the  board  of  directors  of  the  Gray  Broth- 
ers Artificial  Stone  Paving  Company  hereby 
confirms  the  action  of  its  president  G.  F. 
Gray,  in  making  the  lease  dated  October  3, 
1889,  of  the  property  on  Berry  and  Channel 
streets,  between  Sixth  and  Seventh  streets, 
in  San  Francisco,  for  the  term  of  fifteen 
years  from  December  1, 1889,  from  Laura  L. 
Hawley,  of  Oakland,  California.  The  Gray 
Brothers  A.  S.  P.  Co.,  Incorporated,  F.  F. 
Ward,  Secretary.  [Corporate  Seal.]' "  At 
the  time  this  purported  certified  copy  of  the 
minutes  of  the  board  was  sent  and  accom- 
panying It  was  a  letter  from  Gray,  directed 
to  the  plaintiff,  to  the  effect  that  her  pre- 
vious letter  had  been  recelyed,  and  "Inclosed 
please  find  copy  of  resolution,  which  I  hope 
is  correct.  Yours,  respectfully,  Q.  F.  Gray." 
Thereafter  the  corporation  entered  into  pos- 
session of  the  premises,  paid  the  rent  as  pro- 
vided in  the  lease,  for.  several  years,  and 
then  vacated.  At  the  trial,  defendant  offered 
In  evidence  the  record  of  the  minutes  of 
various  meetings  of  the  board  of  directors, 
which  showed  no  action  of  the  board  what- 
ever in  accordance  with  the  resolution  fur- 
nished by  Gray  to  the  plaintiff.  The  defend- 
ant also  proposed  to  show  by  the  parol  evi- 
dence of  Gray  and  others  that  no  such  action 
was  ever  taken  by  the  board,  but  this  line 
of  evidence  was  rejected  by  the  trial  court 
Some  months  prior  to  the  date  of  the  afore- 
said lease,  the  board  of  directors  of  defend- 
ant adopted  a  resolution  authorizing  the 
president  of  the  corporation,  Mr.  George  F. 
Gray,  "to  make  and  sign  contracts  in  the 
name  of  the  corporation  *  •  •  and  do  a 
general  business  for  said  corporation." 
L  We  think  the  power  given  to  Gray  br 
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the  above  authorization  of  the  board  of  di- 
rectors sufficiently  broad  and  comprehensive 
to  include  the  right  to  lease  premises  for  the 
use  of  the  corporation.  The  language  of  the 
resolution  expressly  gives  the  power  to  make 
contracts.  The  leasing  of  the  premises,  and 
the  agreement  to  pay  a  certain  amount  of 
rent  therefor,  was  but  the  making  of  a  con- 
tract Under  this  authorization,  the  presi- 
dent, Gray,  had  the  power  to  make  any  con- 
tract involving  any  sum  of  money  which 
came  within  the  general  scope  of  the  busi- 
ness of  the  corporation.  The  binding  force 
of  the  lease  as  to  the  defendant  was  but  an 
agreement  upon  its  part  to  pay  a  certain  sum 
of  money  at  certain  stated  times.  Such  an 
agreement  Gray  had  the  right  and  the  power 
to  make,  if  the  subject-matter  thereof  came 
within  the  proper  scope  and  limits  of  the 
business  of  the  corporation.  We  think  it  ap- 
parent that  the  leasing  of  these  premises 
came  within  the  scope  of  such  power.  The 
leased  premises  were  used  by  the  corpora- 
tion .for  several  years  in  the  conduct  of  its 
business.  The  premises  were  necessary  to 
the  conduct  of  the  business;  just  as  neces- 
sary as  the  materials  used  in  carrying  out  its 
contracts.  For  these  reasons  we  believe  the 
authority  given  to  the  president,  as  shown 
by  the  records  of  the  board  of  directors,  suffi- 
cient to  carry  the  power  to  make  the  lease. 

2.  The  evidence  discloses  that  the  corpora- 
tion entered  under  the  lease  made  by  its  presi- 
dent, and  occupied  the  premises,  paying  rent 
therefor  at  fhe  times  and  in  the  amounts 
stated  In  the  writing.  Under  such  circum- 
stances it  is  possible  that  the  corporation 
might  be  held  to  know  the  contents  of  the 
lease,  and  to  have  ratified  its  provisions  by 
such  acts  and  conduct  upon  its  part  Still, 
it  is  not  necessary  to  an  affirmance  of  the 
judgment  that  this  court  should  so  declare. 
But  it  is  plain  that  under  the  general  powers 
vested  in  Gray  by  the  aforesaid  resolution, 
taken  in  connection  with  his  general  powers 
as  president  of  the  corporation,  it  was  his 
duty  to  secure  suitable  premises  for  the  occu- 
pation of  the  defendant,  and  to  look  after 
the  general  details  leading  up  to  the  making 
of  the  lease.  These  were  duties  peculiarly 
and  essentially  resting  upon  him,  and  duties 
which,  from  the  evidence,  it  is  plain  he  un- 
dertook and  performed.  In  the  performance 
of  his  duty  in  this  particular  line  he  was 
called  upon  to  furnish  the  owner  of  the 
lot  with  evidence  that  the  corporation  rati- 
fied and  sanctioned  the  lease;  and,  in  re- 
sponse to  that  demand,  he  did  furnish  the 
owner  with  a  purported  certified  copy  of  a 
resolution  of  the  board  of  directors,  ratifying 
and  confirming  his  acts  in  making  the  lease. 
This  act  of  Gray  was  within  the  scope  of 
his  power,  and  in  the  line  of  his  duty  as 
president  and  business  manager  of  the  cor- 
poration; and.  such  being  the  fact,  his  act 
in  furnishing  the  resolution  was  the  corpora- 
tion's act.  If  the  corporation  had  handed  this 
resolution  to  the  plaintiff  in  response  to  her 


demands,  it  would  be  bound  by  it  and  could 
not  impeach  it.  The  act  being  done  by  its 
business  manager  and  president  within  the 
scope  of  his  powers  and  duties,  the  corpora- 
tion likewise  is  bound  by  it,  and  is  estopped 
from  denying  it  We  conclude,  therefore, 
that  .the  genuineness  of  the  resolution  fur- 
nished by  Gray  to  plaintiff,  ratifying  his  acts 
in  leasing  the  premises,  cannot  be  assailed, 
and  that  it  was  full  and  complete  in  its  terms 
as  a  ratification  of  Gray's  acts  there  can  be 
no  question.  For  the  foregoing  reasons,  the 
judgment  and  order  are  affirmed. 

We  concur:  HARRISON,  J.;  VAN  FLEET, 

J. 
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DE  BAKER  v.  SOUTHERN  CAL.  RY.  CO. 

(No.  19,391.) 
(Supreme  Court  of  California.   March  8,  1895.) 
Obstruction  op  Water  Course  —  Overflow  op 
Land— Pleading— Liability  op  Citt 
Con  tr  a  ctor — Evid  b  n  cb. 

1.  A  pleading  is  not  demurrable  for  want 
of  facts  of  which  the  court  will  take  judicial 
notice. 

2.  A  court  may  take  judicial  notice  of  the 
boundaries  of  an  incorporated  city,  and  of  the 
location  and  course  of  a  river  frequently  men- 
tioned in  the  public  statutes  of  the  state. 

3.  A  pleading  containing  statements  rela- 
tive to  the  "east  bank"  and  the  "west  bank"  of 
a  river  sufficiently  indicates  its  course. 

4.  In  an  action  for  injuries  caused  to  plain- 
tiff's land  by  the  obstruction  of  the  channel  of  a 
river  by  defendant's  levee,  the  location  of  the 
land  with  relation  to  such  river  and  levee  is  suffi- 
ciently shown  by  allegations  that  the  levee  was 
so  situated  that  it  changed  the  natural  course 
of  the  river,  and  caused  it  to  flow  over  and  up- 
on the  plaintiff's  land. 

5.  In  an  action  for  damage  caused  by  ob- 
structing the  couise  of  a  stream,  it  is  error  to 
strike  out  the  special  defense  that  such  ob- 
struction was  built  by  the  defendant  as  a  con- 
tractor for  the  city,  which  owned  the  lands  on 
which  it  was  located,  in  order  to  protect  such 
lands,  and  so  as  not  to  affect  the  channel  except 
in  times  of  .flood,  and  not  for  defendant's  own 
benefit. 

6.  An  error  in  striking  out  portions  of  a 
pleading  is  not  harmless  because  the  evidence  in- 
troduced under  the  amended  pleading  contra- 
dicts the  matter  so  struck  out. 

7.  Where  a  contractor  constructs  for  a  city 
a  work  which,  by  reason  of  its  nature  and  loca- 
tion, causes  damage  to  another,  which  might 
have  been  prevented  by  the  exercise  of  reason- 
able prudence  as  to  the  plan  and  location  of  such 
work,  the  contractor  and  the  city  are  severally 
liable. 

8.  Under  a  pleading  setting  up  that  a  cer- 
tain levee  was  built  for  the  protection  of  de- 
fendant's railroad  property,  the  city  ordinance 
granting  the  right  to  locate  such  railroad  and 
levee  in  the  city  is  admissible  to  prove  that  they 
were  legally  so  located. 

9.  A  city  which  is  directed  and  authorized 
by  legislative  .ict  to  improve  a  channel  and 
banks  of  a  river  therein  is  not  liable  to  one  in- 
jured by  an  honest  error  of  judgment  on  the 
part  of  the  authorities  in  locating  and  planning 
such  improvements. 

10.  A  city  ordinance  passed  nnder  legislative 
authority,  providing  for  an  improvement  of  the 
banks  of  a  stream,. is  not  void  because  it  fails  to 
provide  for  compensation  to  one  whose  land  is 
injured  by  a  change  in  the  channel  of  the  stream 
caused  by  such  improvement 
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In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;  Walter  Van  Dyke,  Judge. 

Action  by  Amelia  B.  De  Baker  against  the 
Southern  California  Railway  Company  (a 
corporation).  From  a  judgment  for  the 
plaintiff,  and  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.  Reversed. 

C.  N.  Sterry  and  W.  J.  Hunsaker,  for  ap- 
pellant. Wells,  Monroe  &  Lee,  for  respond- 
ent 

BEATTY,  O.  J.  The  plaintiff  in  this  ac- 
tion is  the  owner  of  a  large  tract  of  land  ly- 
ing adjacent  to  and  partly  within  the  char- 
ter boundaries  of  the  city  of  Los  Angeles. 
The.  defendant  is  a  railway  corporation, 
formed  by  the  consolidation  of  several  older 
corporations,  whose  properties  it  has  ac- 
quired and  whose  obligations  it  has  as- 
sumed. The  Los  Angeles  river  flows  through 
the  city  of  Los  Angeles  from  north  to  south. 
Ordinarily  it  is  a  small  stream,  and  within 
the  limits  of  the  city  Is  confined  to  a  narrow 
channel,  which  sometimes  flows  in  one  place 
and  sometimes  in  another,  over  a  sandy  bed 
about  a  half  a  mile  In  width;  which  is 
bounded  on  the  east  by  a  well-defined  and 
comparatively  high  natural  bank,  and  on  the 
west  by  a  bank  considerably  lower  and  less 
plainly  defined.  Owing,  however,  to  the  fact 
that  the  river  has  its  sources  in  the  high 
mountains  near  the  city,  it  is  subject  during 
the  rainy  season  to  sudden  floods,  which  fill 
the  entire  bed  of  the  stream,  and  frequent- 
ly overflow  its  banks.  Occasionally,  at  ir- 
regular intervals  of  from  2  to  20  years,  dur- 
ing the  last  50  years,  such  floods  have 
reached  an  extraordinary  height,  carrying 
away  dwellings  and  other  structures  erected 
near  the  banks  of  the  stream.  The  city  of 
Los  Angeles,  as  successor  to  the  pueblo,— the 
original  owner  of  most  of  the  lands  within 
the  charter  limits,— granted  to  one  of  the 
predecessors  of  defendant  a  strip  of  land, 
including  the  west  bank  and  a  large  portion 
of  the  bed  of  the  Los  Angeles  river,  and  ex- 
tending from  the  southern  patent  line  of  the 
pueblo  lands  (which  is  parallel  to  and  about 
1,200  feet  north  of  the  southern  charter  line 
of  the  city)  northward,  along  the  river,  for  & 
distance  of  several  miles.  This  grant  also 
included  a  right  of  way  for  railway  tracks 
along  and  across  the  streets  of  the  city;  and 
such  tracks,  with  the  necessary  sidings,  turn- 
outs, etc.,  have  since  been  laid  and  operated 
by  the  grantees,  including  the  defendant 
The  lands  so  granted,  as  well  as  other  ad- 
jacent lands  within  the  city,  were,  however, 
subject  to  overflow  from  the  river  floods,  and 
one  of  the  conditions  of  the  grant  was  that 
the  grantee  should  erect  a  levee  for  the  pro- 
tection of  such  lands  along  the  western  line 
of  the  tract  granted,  down  to  a  designated 
point  below  First  street.  Such  levee  was 
accordingly  built  by  the  grantee  down  to 
the  point  designated,  and  more  than  a  mile 


beyond  said  point  to  the  southern  charter 
line  of  the  city.  The  line  of  the  levee,  down 
to  the  point  designated  in  the  ordinance 
and  grant  of  the  city,  seems  to  have  been 
located  on  or  beyond  the  western  bank  of 
the  river,  and  wholly  outside  of  the  river 
bed.  But  defendant's  predecessor  did  not 
stop  at  the  point  so  designated;  it  continued 
the  levee  in  a  direct  line  to  the  southern 
charter  boundary,  as  stated,  and  In  so  doing 
extended  it  into  and  nearly  across  the  river 
bed.  As  so  constructed,  this  levee,  which  is 
protected  on  its  eastern  face  by  piling  and 
planking,  intersects  the  west  bank  of  the 
river  about  a  mile  above  the  charter  line  at 
a  point  where  the  river  bed  curves  to  the 
west  and  at  its  lower  extremity  approaches 
to  within  300  feet  of  the  eastern  bank,— the 
distance  between  the  natural  banks  at  that 
point  being  fully  2,300  feet.  This  levee  was 
commenced  in  1877,  and  completed  In  1888. 
In  January,  1890,  occurred  one  of  those  un- 
usual floods  In  the  Los  Angeles  river  above 
referred  to,  and  the  water,  being  prevented 
by  the  levee  from  spreading  out  over  the 
river  bed,  as  it  had  formerly  done,  was  di- 
rected with  such  force  against  the  eastern 
bank  a  short  distance  south  of  the  charter 
line  that  it  cut  a  new  and  permanent  chan- 
nel through  the  lands  on  and  adjacent  there- 
to, Including  the  tract  owned  by  plaintiff. 
The  damage  sustained  by  plaintiff  consisted 
In  the  washing  away  of  a  considerable  acre- 
age of  land,  the  deposit  of  sand  and  bowlders 
on  other  portions,  the  division  of  the  tract 
into  two  parts  separated  by  the  new  and 
permanent  channel  of  the  river,  destruction 
of  fences,  etc.  This  action  was  brought  for 
the  recovery  of  such  damages;  the  plaintiff 
had  judgment  in  the  superior  court;  and  the 
defendant  appeals  from  the  judgment  and 
an  order  denying  its  motion  for  a  new  trial. 

The  foregoing  statement  of  the  case  is 
based  upon  the  evidence  adduced  at  the 
trial,  and  is  necessary  to  a  proper  discus- 
sion of  the  exceptions  of  the  defendant  to 
the  rulings  of  the  superior  court  upon  ob- 
jections to  evidence,  and  in  giving,  refusing, 
and  modifying  instructions  requested  by  the 
parties.  It  will  also  serve  to  Illustrate  some 
of  the  points  involved  in  the  assignments  of 
error  In  regard  to  the  order  overruling  the 
defendant's  demurrer  to  the  complaint,  and 
the  order  striking  out  of  the  original  answer 
the  principal  matter  of  defense  therein  al- 
leged, which  assignments  will  be  first  con- 
sidered. 

The  demurrer  to  the  complaint  was  general 
for  want  of  facts,  and  the  principal  point 
urged  In  its  support  is  that  the  facts  alleged 
do  not  show  that  the  defendant  or  its  pred- 
ecessor, violated  any  duty  to  the  plaintiff, 
because  they  do  not  show  how  her  land  was 
situated  in  relation  to  the  Los  Angeles  river, 
or  to  the  levee  complained  of;  and,  conse- 
quently, that  it  does  not  appear  from  the  al- 
legations of  the  complaint  that  the  builders 
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of  the  levee  had  any  reason  to  anticipate 
damage  to  her  lands  from  the  work  la  which 
they  were  engaged.  The  complaint  Is  cer- 
tainly not  as  definite  and  specific  in  regard 
to  the  relative  situation  of  the  plaintiffs  land 
to  the  defendant's  levee  as  It  might  easily 
have  been  made;  but  with  the  aid  of  certain 
facts,  of  which  the  courts  may  take  judicial 
notice,  its  deficiencies  in  this  respect  can  be 
supplied.  The  boundaries  of  the  city  of  Los 
Angeles  are  defined  in  the  act  of  Incorpora- 
tion by  reference  to  the  public  surveys  of  the 
United  States,  and,  the  lands  of  plaintiff  be- 
ing described  by  reference  to  the  same  sur- 
veys, we  are  enabled  to  spell  out  the  fact  that 
the  northwestern  corner  of  the  plaintiffs 
lands  constituted  the  southeastern  corner  of 
the  city  according  to  the  act  of  incorporation, 
of  which,  as  a  public  act  of  the  legislature 
of  California,  we  take  judicial  notice.  In 
the  same  way  we  know  the  relative  position 
of  the  entire  tract  to  the  corporate  bound! 
arles  of  the  city.  The  Los  Angeles  river, 
also,  is  mentioned  in  more  than  one  public 
statute,  and  no  doubt  we  may  properly  take 
judicial  notice  of  the  fact  that  it  flows  from 
north  to  south  through  the  city  of  Los  An- 
geles, and  near  its  eastern  limits.  But,  even 
If  we  cannot  take  notice  of  these  facts,  the 
complaint  alleges  that  said  river  flows  down 
through  "the  city."  In  what  direction  It 
flows  is  not  stated,  but  from  the  allegations 
that  it  has  an  east  bank  and  a  west  bank, 
and  that  the  obstruction  of  its  channel  and 
diversion  of  its  current  by  a  levee  erected 
along  or  partly  along  the  west  bank  within 
the  city  causes  the  river  to  cut  through  the 
east  bank  and  flow  across  the  lands  of  plain- 
tiff, which,  as  .we  have  seen,  adjoin  the  city 
on  the  southeast,  It  may  be  Inferred  that  the 
situation  and  flow  of  the  stream  are  as  above 
stated.  That  the  words  "the  city,"  which  oc- 
cur several  times  in  the  complaint,  mean  the 
city  of  Los  Angeles,  appears  from  their  use 
in  the  description  of  plaintiffs  lands  in  con- 
nection with  boundaries  which  can  only  be- 
long to  that  particular  city.  As  to  this  mat- 
ter, therefore,  of  the  relative  situation  of 
plaintiffs  lands  and  the  levee,  the  complaint, 
though  lacking  in  directness  and  precision, 
is  sufficient  as  against  a  general  demurrer, 
and  the  other  facts  alleged  make  out  a  prima 
facie  case  of  violation  of  rights  of  the  plain- 
tiff, which  it  was  the  duty  of  defendant's 
predecessors  to  regard.  It  is  alleged  in  sub- 
stance that,  for  the  purpose  of  reclaiming 
and  securing  to  themselves  certain  lands 
which  had  theretofore  been  Inundated,  they 
commenced  and  undertook  to  build  a  levee 
along  the  western  side  of  the  Los  Angeles 
river;  that  they  constructed  said  levee  in  a 
straight  line  down  said  river  from  First 
street  without  regard  to  the  bed  of  the  stream 
or  the  channel  thereof,  or  where  the  water 
asually  flowed,  thereby  diverting  the  same 
Into  a  new  channel;  that  the  river  flowed 
down  through  the  city;  that  its  banks  were 


low  on  the  west  side  and  high  on  the  east; 
that  during  the  rainy  season  the  river  spreads 
over  a  large  area  of  country,  especially  on 
the  west  side;  that  the  channel  of  the  river 
Is  tortuous  and  irregular;  that  the  defend- 
ant and  Its  predecessors,  disregarding  the 
current  of  said  river  and  the  quantity  of 
water  usually  flowing  down  during  the  rainy 
season,  and  disregarding  the  natural  channel 
of  said  river,  carelessly  and  neglige,  tly  built 
and  constructed  said  levee,  and  have  since 
maintained  it  In  such  a  manner  as  to  ob- 
struct the  natural  channel  thereof  and  the 
natural  flow  of  the  water,  and  have  so  nar- 
rowed the  channel  as  to  cause  the  water  flow- 
ing therein  to  diverge  from  its  natural  course 
and  its  usual  flow  over  and  upon  the  lands  of 
plaintiff,  by  reason  whereof  the  water  so  di- 
verted did  on  or  about  the  26th  of  January, 
1890,  begin  to  flow  and  ever  since  has  flowed 
out  of  Its  natural  channel,  in  and  up„n  the 
aforesaid  lands  of  plaintiff,  and  cut,  destroy- 
ed, and  carried  away  a  large  quantity  of 
land,  and  rendered  a  large  quantity  unfit  for 
use,  covering  the  same  with  bowlders  and 
sand,  and  cutting  a  large  and  deep  channel 
through  said  land,  where  the  stream  con- 
tinues to  flow,  destroying  about  900  acres,  etc. 
Certainly  these  facts.  If  true,  gave  plaintiff 
a  right  of  action,  if  the  situation  of  her  land 
was  such  as  to  cast  any  duty  of  guarding 
against  damage  to  her  upon  the  builders  of 
the  levee,  and  we  think  that,  considering  Its 
proximity  to  the  east  bank  of  the  river,  and 
the  fact  that  the  actual  and  direct  conse- 
quence of  tin  diversion  of  the  river  was  to 
cause  it  to  cut  and  flow  In  a  new  channel 
across  her  lands,  a  prima  fade  case  of  ac- 
tionable negligence  was  made  out  This  is 
not  like  the  case  of  Lamb  v.  Reclamation 
Dist.  No.  108,  73  Cal.  125,  14  Pac.  625,  and 
other  similar  cases,  in  which  it  has  been  held 
that  the  erection  of  a  levee  along  the  banks 
of  our  rivers  to  keep  out  flood  waters  gives 
no  right  of  action  to  those  upon  whose  un- 
protected lands  the  flood  is  thereby  made  to 
rise  higher.  Here,  according  to  the  allega- 
tions, the  levee  was  built  In  the  bed  of  the 
stream,  obstructing  and  narrowing  the  chan- 
nel, directing  the  current  against  the  op- 
posite bank,  and  causing  it  to  cut  a  new  chan- 
nel across  plaintiffs  lands,  where  it  per- 
manently flows.  These  facts  broadly  distin- 
guish the  present  case  from  those  referred  to. 
No  natural  person,  or  corporation  .organized 
for  the  profit  of  its  stockholders,  has  a  right 
to  inflict  damage  of  this  character  upon  an- 
other; and  to  allege  that  such  acts  have  been 
carelessly  and  negligently  done  is,  perhaps, 
sufficient  to  show  a  cause  of  action  without 
any  showing  as  to  the  relative  situation  of 
the  land  and  the  obstruction  complained  of. 
Stephenson  v.  Pacific  Co.,  102  Cal.  146,  34 
Pac.  618.  and  36  Pac.  407.  Here,  however, 
the  relative  situation  of  the  land  and  the 
levee  is  shown  In  the  manner  above  stated, 
and  sufficiently,  In  our  opinion,  to  throw  up- 
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on  defendant  the  burden  of  alleging  and  prov- 
ing due  care. 

The  superior  court  did  not  err  in  overrul- 
ing the  demurrer  to  the  complaint.  The  de- 
murrer having  been  overruled,  the  defendant 
filed  an  answer  admitting  the  construction, 
by  itself  and  its  predecessors,  of  a  levee 
along  the  western  side  of  the  Los  Angeles 
river,  but  denying  that  it  was  constructed 
for  the  purpose  of  reclaiming  to  itself  lands 
theretofore  inundated,  and  denying  that  it 
was  constructed  in  a  straight  line  down  the 
Los  Angeles  river  from  First  street  without* 
regard  to  the  bed  or  channel  of  the  stream, 
or  where  the  water  usually  flowed,  or  that 
by  means  thereof  the  water  of  the  river  was 
diverted  into  a  new  channel.  For  a  further 
answer,  and  as  a  special  and  additional  de- 
fense to  the  action,  the  defendant  set  up  a 
plea  in  substance  as  follows:  That  said 
levee  was  constructed  and  has  since  been 
maintained  under  the  terms  and  conditions 
of  a  certain  ordinance  of  the  city  of  Los  An- 
geles, for  the  uses  and  purposes  therein  ex- 
pressed and  not  otherwise,  and  in  the  man- 
ner prescribed  by  the  city  of  Los  Angeles 
through  its  duly-constituted  authorities,  and 
on  the  line  by  said  city  declared  to  be  the 
official  western  boundary  of  said  river;  that, 
after  the  construction  of  said  le\see,  under 
and  in  pursuance  of  and  in  accordance  with 
the  terms  and  conditions  of  said  ordinance, 
the  city  of  Los  Angeles,  by  Its  duly-consti- 
tuted officers  and  authorities,  on  the  26th 
day  of  March,  1888,  duly  accepted  said  work 
and  said  levee;  that,  by  reason  of  the  prem- 
ises aforesaid,  the  said  city  of  Los  Angeles 
is,  and  at  all  the  times  mentioned  in  the 
complaint  was,  the  owner  and  in  possession 
of  the  said  levee,  and  the  whole  thereof,  and 
this  defendant  maintains  the  same  by  reason 
of  the  provisions  of  said  ordinance,  and  as  a 
part  of  its  consideration  for  the  lands  and 
premises  conveyed  to  it  by  the  city  of  Los 
Angeles,  and  this  defendant  has  not  now, 
and  had  not  at  any  time  since  the  date  of 
said  acceptance  by  the  city,  any  right,  title, 
Interest,  claim  in,  or  authority  over  said 
levee,  or  any  portion  thereof,  saving  and  ex- 
cepting to  keep  the  same  in  repair  as  re- 
quired by  the  said  ordinance,  and  the  same 
Is  the  property  of  the  city  of  Los  Angeles, 
and  subject  to  its  authority  and  control.  In 
connection  with  these  allegations,  the  ordi- 
nance referred  to  is  set  out  in  full,  and  also 
a  grant  of  lands  and  rights  of  way  from  the 
city  to  defendant's  predecessor,  made  in  pur- 
suance of  the  ordinance.  The  following  is 
the  title  of  the  ordinance,  which  was  duly 
adopted  December  8,  1886:  "An  ordinance  to 
provide  for  the  construction  of  a  levee  upon 
the  westerly  side  of  the  Los  Angeles  river 
for  the  protection  of  property  of  inhabitants 
of  said  city  from  the  high  waters  of  said  riv- 
er; for  the  sale  of  city  lands  and  grant  of 
right  of  way  to  the  Riverside,  Santa  Ana  & 
Los  Angeles  Railway  Company  for  the  con- 
struction of  such  levee."    And  In  the  body 


of  the  ordinance  it  is  declared  that  "said 
levee  shall  be  built  for  the  public  benefit 
of  the  city  of  Los  Angeles,  and  is  Intended 
to  confine  the  high  waters  of  the  Los  An- 
geles river  within  the  levee  so  to  be  con- 
structed, and  to  prevent  the  property  of  the 
inhabitants  of  said  city  on  the  westerly  side 
of  said  levee  from  being  injured  or  destroyed 
In  times  of  high  flood  by  waters  overflowing 
the  banks  of  the  river."  Aside  from  this 
declaration,  the  substance  of  the  ordinance 
Is  a  grant  to  the  railway  company  named  In 
the  title— one  of  defendant's  predecessors— 
of  a  strip  of  land  bounded  on  the  east  by 
the  west  line  of  the  official  bed  of  the  Los 
Angeles  river,  and  extending,  from  the  south- 
ern patent  line  of  the  pueblo  lands  several 
miles  Into  the  city,  together  with  rights  of 
way  across  and  along  the  streets  of  the  city 
for  Its  tracks;  the  purpose  of  the  grant  be- 
ing, as  declared  in  the  ordinance,  "for  the 
laying  down,  operating,  and  maintaining"  a 
steam  railway  for  the  transportation  of 
freight  and  passengers,  and  for  the  construc- 
tion of  switches,  turnouts,  depots,  and  other 
structures  necessary  for  the  successful  con- 
duct of  Its  business.  This  grant  is  made  up- 
on condition  (along  with  numerous  regula- 
tions and  reservations  for  the  benefit  of  the 
city  and  the  public)  that  the  grantee  shall 
construct  and  maintain  a  levee  along  the 
western  line  of  the  official  bed  of  the  river 
from  Mission  street  to  a  designated  point 
south  of  First  street,  for  which  work,  when 
completed,  the  railway  company  is  to  re- 
ceive ?12,000  in  money,  in  addition  to  the 
said  grant  of  land  and  rights  of  way.  The 
deed  of  grant,  which  Is  also  set  out  In  full, 
seems  to  follow  strictly  the  terms  of  the  or- 
dinance. It  Is  dated  April  13, 1888,  the  levee 
having  been  formally  accepted  by  the  city 
March  26,  1888.  In  connection  with  these  al- 
legations, in  regard  to  the  building  of  the 
levee  for  and  under  contract  with  the  city, 
and  as  a  part  of  the  same  defense,  the  de- 
fendant repeats  its  denials  that  It  recklessly 
or  negligently  built  or  constructed  said  levee 
in  disregard  of  the  current  of  said  river,  or 
the  quantity  of  water  usually  flowing  there- 
in during  the  rainy  seasons,  or  that  It  main- 
tains said  levee  in  such  manner  as  to  ob- 
struct the  natural  channel  of  said  river,  or 
the  natural  flow  of  the  water  thereof,  or 
that  it  or  Its  predecessors  have  narrowed  the 
channel  in  such  way  or  manner  as  to  cause 
the  water  flowing  down  said  channel  to  di- 
verge from  its  natural  course  or  its  usual 
flow  over  and  upon  plaintiff's  lands,  or  that 
by  reason  of  any  acts  or  doings  of  the  de- 
fendant said  water  was  diverted  or  made 
to  flow  over  the  lands  of  plaintiff,  etc. 
With  the  exception  of  these  denials,  all  that 
portion  of  the  answer  setting  up  the  ordi- 
nance of  and  contract  with  the  city,  and  the 
defense  that  tne  levee  was  constructed  there- 
under for  the  city  and  not  for  the  defendant, 
was,  on  motion  of  the  plaintiff,  stricken  out. 
I  Subsequent  to  the  making  of  this  order  the 
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defendant  amended  its  answer,  as  so  modi- 
fled,  by  alleging,  among  other  things,  that 
"said  levee  was  constructed  along  the  west- 
ern side  of  said  Los  Angeles  river,  as  a  ne- 
cessity, upon  its  own  land,  for  the  purpose 
of  protecting  the  roadbed  and  roadway  of 
the  said  California  Central  Railway  Compa- 
ny, predecessor  of  this  defendant,  and  that 
the  same  was  done  in  a  workmanlike  and 
skillful  manner,  with  proper  care,  prudence, 
and  foresight,  for  the  purpose  of  prevent- 
ing its  tracks  and  roadbed  from  being  flood- 
ed, injured,  and  washed  away  during  times 
of  flood  and  high  water  from  the  river,  and 
during  the  time  of  year  commonly  known  as 
the  'rainy  season'  of  California,  and  for  the 
protection  of  Its  property,  and  for  the  safety 
and  interest  of  patrons  and  passengers  be- 
ing transported  over  its  said  line."  It  was 
upon  the  answer  so  amended  (including  oth- 
er matters  of  defense  not  material  to  the 
present  discussion)  that  the  defendant  was 
compelled  to  go  to  trial,  and  the  assignment 
of  error  mainly  relied  upon  in  support  of  the 
appeal  is  the  order  of  the  court  striking  from 
the  original  answer  the  special  defense  above 
set  forth. 

The  correctness  of  this  order  is  to  be  test- 
ed by  reference  to  the  state  of  the  pleadings 
at  the  time  it  was  made.  It  cannot  be  sup- 
ported upon  the  ground  that  subsequently 
the  defendant  amended  Its  answer  by  set- 
ting up  the  somewhat  inconsistent  defense 
that  it  built  the  levee  on  its  own  lands  for 
the  protection  of  its  roadbed,  tracks,  and 
other  property.  If  both  these  defenses  had 
been  pleaded  together  In  the  original  answer, 
the  mere  fact  of  their  partial  inconsistency 
would  not  have  justified  the  striking  out  of 
either  of  them.  McDonald  v.  Railway  Co., 
101  Cal.  213,  35  Pac.  643,  G46,  and  cases  cit- 
ed. Still  less  can  the  order  be  upheld  upon 
the  ground  that  the  evidence  at  the  trial  did 
not  support  or  was  inconsistent  with  the  de- 
fense stricken  out.  A  defense  which  a  party 
is  not  allowed  to  plead  is  not  likely  to  find 
support  in  the  evidence  offered  or  admitted 
at  the  trial.  The  question,  therefore,  is 
whether  the  facts  as  pleaded  would  consti- 
tute a  defense  to  the  cause  of  action  stated 
in  the  complaint. 

The  appellant  contends  that  such  facts 
would,  for  more  than  one  reason,  constitute 
a  good  and  sufficient  defense.  In  the  first 
place  it  is  claimed  that  the  city  of  Los  An- 
geles, for  the  protection  of  its  inhabitants 
and  their  property  (the  declared  object  of 
the  ordinance  pleaded  In  the  answer),  had 
the  undoubted  right  to  build  the  levee  in 
question,  without  incurring  any  liability  for 
such  Indirect  and  consequential  damages  as 
th3  plaintiff  alleges  in  her  complaint;  and, 
consequently,  that  the  defendant,  a  mere  con- 
tractor for  the  work,  cannot  be  liable.  In 
the  second  place  it  is  claimed  that,  even  if 
the  city  became  liable  to  compensate  the 
plaintiff  for  the  resulting  damage  to  her 
lands,  such  liability  rested  upon  the  city 


exclusively,  and  In  no  wise  attached  to  the 
defendant  or  Its  predecessors. 

In  considering  the  various  questions  in- 
volved in  these  two  propositions,  it  is  to  be 
borne  in  mind  that  the  city  of  Los  Angeles 
is  not  only  a  municipal  corporation,  and,  as 
such.  Invested  for  local  purposes  with  a 
large  share  of  the  police  power  of  the  state 
as  well  as  the  privilege  of  invoking  the  pow- 
er of  eminent  domain;  it  was  also  shown 
by  the  allegations  of  the  plea  which  was 
stricken  out  to  have  been,  at  the  date  of  the 
passage  of  the  ordinance  providing  for  the 
erection  of  this  levee,  the  owner  and  pro- 
prietor of  the  land  upon  which  the  line  of 
the  levee  was  located,  as  well  as  other  lands 
within  the  city  which  It  was  one  of  the  ob- 
jects of  the  levee  to  reclaim  or  protect  The 
rights  of  the  city  in  these  diverse  charac- 
ters must  not  be  confounded,  and  we  will 
first  consider  its  rights  as  owner  of  said 
lands. 

It  cannot  be  doubted  that  as  such  owner 
or  proprietor  the  city  had  the  right  to  pro- 
tect its  own  lands  from  overflow  by  erecting 
a  levee  along  or  outside  of  the  natural  banks 
of  the  stream,  without  Incurring  any  lia- 
bility for  the  effects  of  a  consequent  Increase 
of  the  flow  of  flood  waters  upon  the  lands  of 
neighboring  proprietors.  Lamb  v.  Reclama- 
tion Dlst.  No.  108,  73  Cal.  125,  14  Pac.  625; 
McDanlels  v.  Cummlngs,  83  Cal.  515,  23  Pac. 
795.  It  may  be,  also,  that  in  the  case  of  a 
stream  such  as  the  Los  Angeles  river  was 
shown  to  be  by  the  testimony,  viz.  a  river 
with  a  sandy  bed,  half  a  mile  In  width, 
through  which,  except  In  times  of  flood,  the 
water  runs  In  a  small  and  insignificant 
stream,  now  in  one  channel  and  again  in  an- 
other, a  proprietor  of  the  bed  of  the  stream 
may  have  an  equal  right  to  reclaim  a  rea- 
sonable portion  of  such  bed  by  means  of  a 
levee  constructed  within  the  banks;  but  cer- 
tainly he  could  have  no  right  for  such  pur- 
pose so  to  obstruct  the  channel  or  divert  the 
current  as  to  force  the  water  into  a  new  and 
permanent  channel  through  the  lands  of  oth- 
er proprietors  outside  of  the  natural  banks. 
Did  the  allegations  stricken  from  the  answer 
show  a  lawful  structure,  within  this  doc- 
trine? They  were,  as  above  shown,  to  the 
effect  that  the  levee  was  erected  on  the  west 
line  of  the  "official  bed"  of  the  river,  I.  e. 
upon  a  line  which  had  been  declared  by  a 
city  ordinance  to  be  the  western  bank  of  the 
river.  This,  so  far  as  the  court  could  see, 
might  have  been  the  natural  bank  or  a  line 
very  widely  divergent  therefrom  (which  in 
point  of  fact  it  is),  and  the  court  was  there- 
fore justified  in  assuming,  as  against  the 
pleader,  that  it  was  not  the  natural  bank. 
Upon  this  assumption,  and  in  the  absence  of 
any  allegations  as  to  the  character  of  the 
river  and  its  bed,  or  other  facts  justifying 
the  construction  of  a  reclamation  levee  with- 
in the  natural  banks,  it  cannot  be  said  that 
this  part  of  the  answer  stated  a  complete 
defense  based  upon  the  right  of  the  city,  as 
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a  proprietor,  to  protect  its  lands  from  over- 
flow, unless  its  affirmative  allegations  were 
aided  by  the  denials,  with  which  they  were 
coupled,  of  the  allegations  of  the  complaint 
to  the  effect  that  the  levee  was  built  in  disre- 
gard of  the  natural  channel  of  the  stream, 
etc.  We  cannot,  however,  see  why,  in  con- 
struing this  part  of  the  answer,  such  denials 
should  be  disregarded.  The  special  defense 
should  be  taken  In  Its  entirety,  and,  so  con- 
strued, it  states  in  effect  that  the  levee  was 
built  by  defendant  for  the  owner  of  the  lands 
upon  which  it  was  located  to  reclaim  and 
protect  them,  and  in  such  manner  as  not  to 
interfere  with  the  channel  of  the  river  or  to 
divert  its  waters  therefrom,  except  In  so  far 
as  it  might  in  times  of  flood  cause  them  to 
overflow  neighboring  lands  not  similarly  pro- 
tected. This  was,  if  true,  a  Justification  of 
the  city,  and  necessarily  of  the  defendant  in 
doing  the  work  for  the  city.  And  since,  for 
the  purposes  of  the  motion  to  strike  out,  the 
superior  court  was  bound  to  assume  that 
everything  alleged  In  the  answer  could  be 
proved,  it  was  error  to  grant  the  motion. 

It  Is  true,  as  above  stated,  that  the  evi- 
dence adduced  at  the  trial  not  only  failed  to 
sustain  this  defense,  but  was  in  direct  con- 
flict with  it.  It  showed  clearly  that  the  levee 
was  constructed  by  the  defendant— apparent- 
ly for  purposes  of  its  own— more  than  a  mile 
beyond  its  southern  extremity  as  designated 
in  the  ordinance,  and  It  showed  that  this  ad- 
ditional and  unauthorized  portion  of  the  levee 
was  the  only  part  that  encroached  upon  the 
natural  bed  of  the  stream.  The  maps,  dia- 
grams, and  other  evidence  introduced  by  the 
defendant,  no  less  than  the  evidence  intro- 
duced by  the  plaintiff,  all  agree  upon  this 
point,  and  all  tend  strongly  to  show  that  but 
for  this  unauthorized  addition  to  the  levee 
as  planned  by  the  city  the  damage  to  plain- 
tiff's lands  would  not  have  occurred.  But 
we  cannot,  for  this  reason,  hold  that  the  or- 
der striking  out  was  harmless  error.  But 
for  the  order  the  defendant  might  have  in- 
troduced evidence  as  to  these  matters  that 
would  have  changed  the  aspect  of  the  case, 
and  we  cannot  assume  that,  as  the  evidence 
Is,  the  jury  would  have  viewed  it  in  the  light 
in  which  it  appears  to  us,  If  the  case  hud 
been  submitted  to  them  upon  the  theory  that 
the  defense  pleaded  was  a  good  defense. 
Our  conclusion  on  this  point  involves  a  re- 
versal of  the  judgment,  but,  since  the  result 
will  be  a  new  trial  of  the  cause,  it  is  neces- 
sary that  we  should  Indicate  our  views  with 
reference  to  several  other  assignments  of  er- 
ror, involving  questions  likely  to  arise  In  the 
future  progress  of  the  litigation. 

We  cannot  sustain  the  proposition  of  the 
appellant  that  in  view  of  the  allegations  of 
its  original  answer— and  admitting,  for  the 
sake  of  the  argument,  that  it  disclosed  no 
absolute  right  on  the  part  of  the  city  to 
build  the  levee— the  only  person  owing  any 
duty  to  the  plaintiff  to  exercise  care  and  skill 
to  avoid  damaging  her  property  was  the  city. 


■  Conceding  that  the  negligence  complained  of 
consisted  solely  in  the  faulty  plan  and  loca- 
tion of  the  work,  and  not  at  all  in  the  man- 
I  ner  in  which  It  was  executed  by  the  defend- 
I  ant,  it  seems  to  be  settled  by  the  decisions 
of  this  court  that  if  the  damage  was  action- 
able the  city  and  the  defendant  would  be 
jointly  and  severally  liable.  To  place  an 
unlawful  obstruction  in  the  bed  of  a  stream, 
by  which  the  current  is  directed  Into  a  new 
channel  across  another's  land,  makes  a  case 
clearly  within  the  principle  recently  applied 
in  Green  v.  Berge  (No.  15,545;  Cal.)  38  Pac. 
539,  and  in  the  cases  therein  cited.  If  the 
work  was  such  as  to  make  the  city  liable, 
it  made  the  defendant  liable  also,  and  the 
plaintiff  could  maintain  her  action  against 
either  or  both.  Of  course,  if  the  city  exer- 
cised such  care  and  skill  in  creating  the 
plan  and  fixing  the  location  of  the  work  as 
to  exempt  it  from  any  liability  to  the  plain- 
tiff, and  the  damage  was  wholly  caused  by 
such  location  and  plan,— no  negligence  being 
attributed  to  the  defendant  In  the  construc- 
tion of  the  work,  nor  any  departure  from 
the  plan,— the  defendant  would  be  no  more 
liable  than  the  city.  But  If  the  work  was 
lnnerently,  and  according  to  its  plan  and  lo- 
cation, a  dangerous  obstruction  to  the  river, 
such  as  ordinary  prudence  should  have 
guarded  against,  not  only  the  author  of  the 
plan  to  obstruct  the  stream,  but  the  person 
placing  the  obstruction,  were  severally  liable 
for  the  entire  damage. 

The  questions  which  have  so  far  been  con- 
sidered solely  with  reference  to  the  rights 
of  the  city  of  Los  Angeles,  as  the  owner  of 
lands  subject  to  overflow  and  capable  of 
reclamation,  assume  a  somewhat  different 
aspect  when  considered  with  reference  to 
the  powers  and  duties  of  the  municipal  cor- 
poration as  a  public  agent  for  the  exercise  of 
the  police  power  of  the  state.  By  section  1 
of  article  4  of  the  charter  of  Los  Angeles, 
which  was  in  force  at  the  date  of  the  pas- 
sage of  the  ordinance  pleaded  in  the  defend- 
ant's answer  (St.  1875-76,  p.  C07),  very  ex- 
tensive police  powers  were  conferred  upon 
the  corporate  authorities  for  the  protection 
of  persons  and  property  within  the  city;  and 
by  section  11,  art  11,  of  the  present  consti- 
tution, which  was  also  then  in  force,  every 
municipal  corporation  may  make  and  en- 
force within  Its  limits  all  such  local,  police, 
sanitary,  and  other  regulations  as  are  not  in 
conflict  with  general  laws.  In  other  words, 
the  corporate  authorities  were  not  only  by 
act  of  the  legislature,  but  by  the  direct  man- 
date of  the  people  as  expressed  in  the  or- 
ganic law,  authorized  to  exercise  the  police 
power  of  the  state  for  local  purposes.  There 
was  also  in  existence  an  act  of  the  legisla- 
ture, passed  in  1868  (St.  1867-38,  p.  167), 
by  which  the  common  council  of  the  city 
were  empowered  to  levy  a  special  tax  for  the 
purpose  of  creating  a  Los  Angeles  river  fund, 
which  was  to  be  expended  in  such  manner 
as  the  mayor  and  common  council  should 
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direct,  'in  Improving  the  channel  and  banks 
of  said  river  in  any  manner  deemed  neces- 
sary by  said  mayor  and  common  council  for 
the  protection  of  property  on  the  banks  of 
said  river."  Under  these  statutory  and  con- 
stitutional provisions  it  became  the  duty, 
as  it  was  clearly  within  the  power,  of  the 
corporate  authorities  to  improve  the  channel 
and  banks  of  the  river  as  they  might,  in  the 
exercise  of  a  sound  discretion,  deem  most 
advantageous  to  the  city  and  its  inhabitants. 
The  work  which  they  were  called  upon  to 
perform  was,  like  the  work  performed  by  the 
levee  commissioners  under  the  act  of  the 
legislature  referred  to  in  Green  v.  Swift,  47 
Cal.  539,  distinctly  of  a  public  character, 
and .  within  the  police  powers  of  the  state, 
its  design  being  to  protect  a  populous  and 
important  district  of  the  state.  The  means 
of  accomplishing  this  object,  as  in  the  case 
referred  to,  was  confided,  and  In  more  am- 
ple measure,  to  the  discretion  of  the  body 
charged  with  the  execution  of  the  work;  and 
If,  in  creating  a  plan  and  locating  the  lines 
of  the  levee,  they  exercised  their  judgment 
honestly,  and  not  maliciously,  oppressively, 
or  arbitrarily,  to  the  Injury  of  the  rights  of 
other  persons,  they— the  corporation  and  its 
authorities — could  not  be  held  liable  for  mere 
errors  of  judgment,  and  the  persons  execut- 
ing the  work  with  due  care,  and  according 
to  such  plan,  would  be  equally  exempt  from 
liability  for  any  direct  or  consequential  dam- 
age to  third  parties.  Green  v.  Swift,  supra. 
It  was  error,  therefore,  in  this  aspect  of  the 
case  also,  to  strike  from  the  defendant's  an- 
swer the  matters  of  defense  above  mention- 
ed; for,'  although  they  may  have  been  de- 
fectively pleaded  In  some  particulars,  the 
proper  method  of  reaching  such  defects  was 
by  demurrer,  and  not  by  motion  to  strike 
out.  A  party  who  defectively  pleads  a  good 
defense  should  be  allowed  an  opportunity  of 
amending  his  pleading. 

It  is  suggested  that,  In  view  of  the  pro- 
vision of  our  present  constitution  (article  1, 
§  14),  that  "private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
just  compensation  having  been  first  made 
to,  or  paid  Into  court  for.  the  owner,"  the 
doctrine  of  Green  v.  Swift  is  no  longer  ap- 
plicable to  cases  of  this  character.  It  Is  pos- 
sible that  this  may  be  true,  but  it  can  make 
no  difference  in  the  present  case  whether  It 
Is  true  or  not.  Conceding,  for  the  sake  of 
the  argument,  that  the  effect  of  the  consti- 
tutional provision  is  to  make  the  state,  or 
a  public  agency  by  It  employed  In  the  con- 
struction of  a  work  designed  to  protect  the 
lives  and  property  of  a  large  community, 
liable  for  indirect  and  consequential  dam- 
ages, such  as  were  alleged  and  proved  in  this 
case,  and  which  could  not  have  been  esti- 
mated or  compensated  In  advance,  although 
some  damage  might  naturally  have  been  ap- 
prehended, It  does  not  follow  that  the  con- 
tractor, executing  the  work  carefully  and 
properly  according  to  the  plan,  would  be 


liable.  On  the  contrary,  since  in  the  case 
supposed  the  state  or  corporation  would  be 
liable,  not  for  a  tort,  but  only  upon  Its  obli- 
gation to  compensate  the  damages  resulting 
from  the  rightful  exercise  of  Its  power,  the 
liability  would  rest  upon  it  alone,  and  the 
contractor,  who  has  merely  constructed  the 
work  carefully  and  properly  according  to  the 
plan,  will  be  exempt  from  any  liability. 
There  was  no  taking  of  plaintiff's  property 
in  this  case,  either  according  to  the  facts 
alleged  or  facts  found,  even  If  tested  by  the 
doctrine  of  Pumpelly  v.  Green  Bay  Co.,  13 
Wall.  166,  which  has  been  held  to  be  an  ex- 
treme case.  Green  v.  State,  73  Cal.  29,  11 
Pac.  602,  and  14  Pac.  610;  Lamb  v.  Reo 
lamatlon  Dist.  No.  108,  73  Cal.  125,  14  Pac. 
625.  Neither  was  the  damage  to  It  the  natu- 
ral, certain,  and  Immediate  consequence  of 
the  facta  alleged.  It  did  not  appear,  therefore, 
that  the  ordinance  of  the  city  was  Invalid 
by  reason  of  its  failure  to  provide  for  com- 
pensation to  plaintiff  in  advance  of  the  con- 
struction of  the  levee. 

What  has  been  said  with  reference  to  the 
error  of  the  court  In  the  order  to  strike  out 
applies  to  the  error  assigned  upon  the  ruling 
limiting  the  purpose  for  which  the  ordinance 
was  admitted  in  evidence.  Even  under  the 
pleadings  as  they  stood  at  the  time  of  the 
trial,  the  ordinance  was  admissible  for  the 
purpose  of  showing  that  defendant's  track 
had  been  rightfully  laid  within  the  city, 
and,  consequently,  that  It  could  protect  them 
by  a  lawful  and'  proper  levee,  the  question 
whether  this  levee  had  been  constructed  with 
due  care  being  a  question  for  the  jury. 
There  were  some  rulings  of  the  court  upon 
objections  to  evidence,  and  in  giving  and  re- 
fusing instructions,  which,  although  proper 
enough  under  the  pleadings  as  they  stood, 
would  not  have  been  proper  if  the  defense 
pleaded  in  the  original  answer  had  not  been 
stricken  out  We  need  not  specify  these 
rulings  more  particularly,  since  they  are 
sufficiently  indicated  by  what  has  been  said. 

The  court  did  not  err  In  giving  Instruction 
No.  4,  requested  by  the  plaintiff.  Read  in 
connection  with  other  instructions,  it  could 
not  have  been  understood  to  require  the  de- 
fendant to  exhaust  all  possible  sources  of 
Inquiry  as  to  previous  extraordinary  floods. 
Instruction  No.  10  was  not  sufficiently  guard- 
ed, even  according  to  the  theory  upon  which 
the  case  was  tried.  Instruction  13  was,  per- 
haps, erroneous  in  assuming  as  a  fact  the 
occurrence  of  extraordinary  -Cioods  in  the 
past,  though.  In  view  of  the  unanimity  of 
the  witnesses  on  that  point,  it  can  scarcely 
have  been  prejudicial.  There  was  no  error 
In  the  modification  made  by  the  court  in  de- 
fendant's Instruction  14.  Instruction  No.  2, 
asked  by  plaintiff,  seems  to  have  been  upon 
a  point  not  in  issue,  and  should  have  been 
omitted  for  that  reason.  Aside  from  these 
particulars  we  see  no  error  or  Inconsistency 
in  the  Instructions.  For  the  reasons  above 
given  the  Judgment  and  order  appealed  from 
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are  reversed,  and  the  cause  remanded  for 
farther  proceedings  In  accordance  with  the 
▼lews  herein  expressed. 

We  concur:  McPARLAND,  J.;  HARRI- 
SON, J.;  GAROUTTB,  J.;  VAN  FLEET,  J. 


(4  Cal.  Unrep.  979) 

CORNWALL  v.  McELRATH  et  al.   (No.  15,- 
778.) 

(Supreme  Court  of  California.  March  8,  1895.) 
Action  bt  Administrator—  Note  Deposited  in 
Trost  Company. 
It  la  no  defense  to  an  action  by  an  ad- 
ministrator upon  a  note  due  his  decedent  that 
pending  the  settlement  of  the  estate  the  note  was 
deposited  with  a  trust  company  by  order  of 
court,  and  was  produced  therefrom  only  for  the 
purpose  of  the  action. 

Department  1.  Appeal  from  superior  court, 
Alameda  county;  F.  B.  Ogden,  Judge, 

Action  by  one  Cornwall,  administrator, 
against  one  McElrath  and  others.  From  a 
judgment  for  plaintiff,  and  an  order  denying 
a  new  trial,  defendants  appeal.  Affirmed. 

J.  B.  McElrath,  for  appellants.  J  as.  O. 
Martin  and  Geo.  M.  Shaw,  for  respondent 

PER  CURIAM.  Action  by  the  personal 
representative  of  Jerusha  Cornwall,  deceas- 
ed, upon  a  promissory  note  executed  to  her 
by  the  defendants.  The  defendants  do  not 
deny  the   execution   of   the  note,  or  the 
amount  claimed  to  be  unpaid  thereon.  In 
their  answer  they  deny  that  the  plaintiff  has 
or  Is  entitled  to  the  possession  of  the  note, 
either  as  administrator  with  the  will  an- 
nexed or  otherwise.  At  the  trial  the  note 
was  offered  in  evidence  on  behalf  of  the 
plaintiff,  and  the  defendants,  in  support  of 
the  above  denial,  rely  upon  the  fact  that  it 
was  shown  by  the  plaintiff  that  under  an  or- 
der of  the  court,  made  in  accordance  with 
the  provisions  of  section  8  of  the  act  of 
April  0,  1801  (St  1891,  p.  490),  the  plaintiff 
had  deposited  the  note  with  the  California 
Safe-Deposit  &  Trust  Company,  a  corpora- 
tion, and  that  it  was  produced  from  that 
custody  under  the  order  of  court  for  the 
purposes  of  this  action.  This  evidence  was 
sufficient  to  Justify  the  findings  of  the  court 
The  note  was  a  part  of  the  estate  of  the 
deceased,  and  the  plaintiff,  as  the  adminis- 
trator with  the  will  annexed  of  said  estate, 
was  authorized  to  bring  the  action  for  its 
collection.  The  action  of  the  superior  court 
appointing  the  plaintiff  as  such  administra- 
tor, or  fixing  the  amount  of  his  bond,  or  issu- 
ing letters  of  administration,  or  giving  him 
directions  regarding  the  temporary  custody 
of  the  estate,  cannot  be  collaterally  attack- 
ed In  any  action  by  him  upon  a  promissory 
note  belonging  to  the  estate.  The  note  was 
held  by  the  trust  company  subject  fo  the  or- 
der- and  direction  of  the  court,  and  it  was 
produced  at  the  trial  under  the  order  of  the 
court.   Its  production  authorized  it  to  be 
admitted  in  evidence,  and  the  fact  that  It 


had  been  In  the  temporary  custody  of  the 
trust  company  was  a  matter  of  no  concern 
to  the  defendants,  and  constituted  no  de- 
fense to  the  action.  The  note  was  merged 
In  the  judgment  and  a  satisfaction  of  the 
judgment  will  extinguish  the  obligation  of 
the  defendants  thereon.  The  judgment  and 
order  are  affirmed. 


(106  Cal.  302) 

PEOPLE  v.  LEONARD.  (No.  21,145.)  » 

(Supreme  Court  of  California.    March- 9, 1895.) 

Embezzlement  prom  Corporation  —  Evidbncb 
o»  Incorporation  —Indiotmbnt  —  Evidbncb— 
Books  op  Accocnt— Grand  Jort— Vauditt  op 
Drawing. 

1.  Articles  of  incorporation  of  a  bank  ex- 
ecuted in  1875  need  not  state  the  number  of 
shares  subscribed,  or  the  names  of  the  subscrib- 
ers; the  amendment  of  Civ.  Code,  {  290,  so  re- 
quiring, not  being  passed  until  1876. 

2.  On  the  trial  of  the  manager  of  a  bank 
for  embezzling  its  funds,  a  cash  book  showing 
the  receipts  and. disbursements,  and  kept  in  the 
bank  under  the  supervision  of  the  defendant  is 
admissible  to  show  the  balance  of  cash  on  hand 
at  the  time  of  the  alleged  embezzlement 

3.  An  averment  in  an  indictment  for  em- 
bezzlement that  the  funds  were  those  of  a  cor- 
poration is  supported  by  proof  that  It  was  a  cor- 
poration de  facto. 

4.  On  a  trial  of  a  bank  manager  for  embez- 
zlement a  charge  that  if  defendant  when  in- 
solvent and  aware  of  such  insolvency,  ''took  large 
sums  of  money  from  the  vaults  of  the  bank, 
and  executed  therefor  his  unsecured  promissory 
note  to  the  bank,  inch  taking  "was  a  fraudulent 
appropriation,  and  falls  within  the  definition  of 
embezzlement,"  supplemented  by  another  charge 
that  it  must  also  be  found  that  he  took  such 
money  "contrary  to  his  trust"  is  not  prejudicial 
to  the  defendant 

5.  When  the  records  of  a  corporation  are  ex- 
cluded from  evidence  on  the  ground  that  the  cor- 
poration was  not  legally  organized,  oral  evidence 
in  admissible  to  show  who  are  the  acting  officers. 

6.  Section  242,  Code  Civ.  Proc.,  which  pro- 
vides that  the  19  persons  whose  names  are  drawn 
shall  constitute  the  grand  jury,  does  not  deprive 
the  court  of  the  power  to  discharge  persons  reg- 
ularly drawn  who  do  not  possess  the  statutory 
qualifications. 

7.  Under  Code  Civ.  Proc.  I  210,  providing 
that  the  persons  whose  names  are  returned  shall 
serve  for  one  year,  and  until  other  persons  are 
selected  and  returned,  a  grand  jury  organised 
in  November,  1893,  and  not  discharged  by  the 
court  nor  by  the  subsequent  selection  and  return 
of  another  grand  jury,  may  find  a  valid  indict- 
ment in  January,  1894. 

8.  A  de  facto  officer  of  a  corporation  is  crim- 
inally liable  for  embezzlement  of  funds  in  hit 
hands. 

Commissioners'  decision.  In  bank.  Appeal 
from  superior  court,  Santa  Clara  county; 
John  Reynolds,  Judge. 

H.  M.  Leonard  was  convicted  of  embezzle- 
ment and  appeals.  Affirmed. 

Morehouse,  Tuttle  &  Richards,  for  appel- 
lant   Atty.  Gen.  Hart,  for  the  People. 

SEARLS,  O.  The  appellant,  H.  M.  Leon- 
ard, was  convicted  of  the  crime  of  embezzle- 
ment and  adjudged  to  suffer  imprisonment 
in  the  state  prison  for  the  term  of  three  years. 
He  appeal 8  from  the  judgment  from  an  or- 
der denying  his  motions  for  a  new  trial,  and 

a  Rehearing  denied. 
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from  an  order  refusing  to  arrest  the  Judg- 
ment. The  indictment  avers  that  the  defend- 
ant, on  the  8th  day  of  May,  1893,  at  the  coun- 
ty of  Santa  Clara,  state  of  California,  was 
"an  officer,  manager,  and  servant  of  the  bank 
of  Santa  Clara,  a  corporation  duly  created, 
organized,  and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  California."  The 
indictment  then  proceeds  to  charge  in  apt 
and  usual  language  that  there  came  into  the 
hands  of  said  defendant  as  such  officer,  etc., 
the  sum  of  $8,384.17,  which  he  then  and 
there  feloniously  appropriated  to  his  own  use, 
etc. 

The  first  specification  of  error  by  appellant 
relates  to  the  modification  of  an  instruction 
asked  by  defendant,  and  given  with  an  addi- 
tion made  thereto  by  the  court  on  its  own  mo- 
tion. The  instruction  is  as  follows:  "I  in- 
struct you  that,  in  order  to -sustain  the  charge 
herein,  the  prosecution  must  prove  beyond  a 
reasonable  doubt— that  is,  to  a  moral  certain- 
ty—that the  Bank  of  Santa  Clara  County  was 
at  the  time  of  the  alleged  offense  a  corpora- 
tion duly  formed,  organized,  and  existing  and 
doing  business  under  the  laws  of  the  state  of 
California,  and  doing  business  at  Santa  Clara, 
in  this  state;  and  that  on  the  Sth  day  of 
May,  1893,  and  before  that  date,  the  defend- 
ant was  the  manager  or  servant  of  said  Bank 
of  Santa  Clara  County,  and  as  such  man- 
ager oi»  servant  had  during  that  time  In  his 
possession  or  under  his  control  the  moneys 
belonging  to  said  corporation  mentioned  in 
the  indictment."  The  court  gave  this  with 
the  following  modification,  to  wit:  "But  if  ( 
you  find  from  the  evidence  that  the  persons  | 
named  in  the  certificate  of  incorporation  giv-  i 
en  in  evidence  organized  as  a  corporation, 
and  entered  upon  the  business  named  In  the 
certificate,  and  that  they  and  their  successors 
continued  to  conduct  business  as  a  banking 
corporation,  under  the  name  of  the  Bank  of 
Santa  Clara  County,  until  after  the  8th  day 
of  May,  1883,  then  I  instruct  you  that,  for 
the  purpose  of  this  case,  the  Bank  of  Santa 
Clara  County  was  at  the  time  of  the  alleged 
defense  a  corporation  duly  formed,  organ- 
ized, existing,  and  doing  business."— to  which 
modification  of  said  defendant's  requested  in- 
struction defendant  then,  and  there  duly  ex- 
cepted. It  will  be  observed  that  the  instruc- 
tion as  asked  by  the  defendant  Involved  as  an 
essential  element  the  necessity  of  a  legally- 
organized  corporation;  that  it  should  be,  In 
the  language  of  the  Instruction,  "a  corpora- 
tion duly  formed,  organized,  and  existing, 
and  doing  business  at  Santa  Clara,  in  this 
stute."  The  addition  to  the  instruction  in  ef- 
fect Informed  the  jury  that  a  de  facto  cor- 
poration, if  they  fonnd  such  to  exist,  was,  for 
the  purposes  of  the  case,  sufficient  It  is 
proper  to  a  correct  understanding  of  the  ques- 
tion to  say  that  the  prosecution  offered  in  evi- 
dence articles  of  incorporation  of  the  Bank 
of  Santa  Clara  County,  duly  executed  and 
filed  on  the  28th  day  of  May,  1875.  To  the 
Introduction  of  such  articles  of  Incorporation 


counsel  for  defendant  objected,  upon  the 
ground  that  they  were  Incompetent,  irrele- 
vant, and  immaterial,  and  inadmissible.  Aft- 
er much  argument,  it  appeared  that  the  al- 
leged defect  consisted  In  the  omission  from 
the  articles  of  the  requirements  of  the  sev- 
enth provision  of  section  290  of  the  Civil 
Code,  by  failing  to  state  the  amount  of  the 
capital  stock  subscribed,  and  by  whom.  A 
long  argument  seems  to  have  occurred  over 
the  question,  during  which  the  court  below 
expressed  the  opinion  that  the  articles  were 
Insufficient  to  constitute  a  corporation  de 
jure,  but  that,  while  defective,  they  might  be 
Introduced  as  one  step  in  the  proofs  of  the 
existence  of  a  corporation  de  facto.  The  ob- 
jection was  thereupon  overruled,  the  articles 
admitted  In  evidence,  and  proof  was  there- 
after received  tending  to  show  that  the  bank 
acted  and  did  business  as  a  corporation,  and 
defendant  acted  as  a  director,  manager,  and 
agent  thereof.  The  fact  was  that  in  1875, 
when  the  articles  of  Incorporation  of  the 
Bank  of  Santa  Clara  County  were  executed 
and  filed,  the  statute  did  not  require  a  state- 
ment in  such  articles  of  the  number  of  shares 
subscribed,  or  by  whom.  Amend.  Codes 
1873-74,  p.  199.  Section  290  of  the  Civil  Code 
was  again  amended  in  1876,  so  as  to  include 
the  clause  to  which  we  have  referred.  Amend. 
Codes  1*75-76.  p.  70.  Counsel  and  the 
court  overlooked  the  fact  of  these  changes  in 
the  Code,  and  the  cause  was  tried  upon  the 
theory  that  the  corporation  was  never  legally 
organized.  The  error  in  this  respect  consist- 
ed in  Improperly  sustaining  the  objection 
made  by  counsel  for  defendant,  and  he  should 
not  be  heard  to  complain.  There  being  evi- 
dence to  sustain  the  instruction  as  modified, 
it  was  proper  to  give  It  In  any  event. 

It  has  repeatedly  been  held  that  proof  that 
a  corporation  was  acting  as  sOch  Is  sufficient. 
People  v.  Frank,  28  Cal.  508;  People  v. 
Hughes,  29  Cal.  258;  People  v.  Schwartz.  32 
Cal.  161;'  Gaslight  Co.  v.  Dameron,  67  Cal. 
663,  8  Pac.  595.  It  is  also  held  in  People  v. 
Schwartz,  supra,  that,  if  the  Indictment  avers 
that  the  company  is  a  corporation,  proof  of 
the  existence  of  the  corporation  de  facto  will 
support  the  averment.  To  hold  that  one  who 
has  been  an  officer,  agent,  or  servant  of  a 
company  acting  as  a  corporation  can.  upon 
discovering  that,  by  reason  of  some  defect  or 
oversight  In  incorporating,  the  company  has 
not  become  a  corporation  de  jure,  plunder  its 
treasury,  and  go  Scot-free,  would  be  to  of- 
fer a  premium  for  wrongdoing.  "In  reason, 
whenever  a  man  claims  to  be  a  servant, 
while  getting  into  his  possession  by  force  of 
this  claim,  the  property  to  be  embezzled,  he 
should  be  held  to  be  such  on  his  trial  for  the 
embezzlement.  •  •  •  When  a  man  has  re- 
ceived a  thing  of  another  under  the  claim  of 
agency,  fce  cannot  turn  round  and  tell  the 
principal  asking  for  the  thing:  «Slr,  I  was 
not  your  agent  in  taking  It,  but  a  deceiver 
and  a  scoundrel.' "  Bish.  Cr.  Law,  §  35)7: 
People  v.  Treadwell,  69  Cal.  220, 10  Pac.  502; 
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Ex  parte  Hedley,  31  Cal.  108.  Our  Civil 
Code  (section  358)  has  embodied  the  rule  in 
the  following  words:  "The  due  incorpora- 
tion of  any  company  claiming  in  good  faith 
to  be  a  corporation  under  this  act,  and  do- 
ing business  as  such,  or  its  right  to  exercise 
corporate  powers,  shall  not  be  inquired  into, 
collaterally,  in  any  private  suit  to  which  such 
de  facto  corporation  may  be  a  party;  but 
such  inquiry  may  be  had  at  the  suit  of  the 
state  on  information  of  the  attorney-general." 

Appellant  objects  to  the  fourteenth  instruc- 
tion given  by  the  court,  as  being  in  conflict 
with  the  instruction  hereinbefore  set  out  and 
given  in  a  modified  form.  This  fourteenth 
instruction  «Is  too  lengthy  to  be  here  set  out 
In  full.  In  it  the  court  gives  the  definition 
of  embezzlement,  the  nature  of  the  charge 
against  the  defendant  as  specified  in  the  in- 
dictment, and  then  proceeds  as  follows:  "It 
appears  In  the  certificate  of  incorporation, 
under  which  it  is  claimed  the  association 
therein  named  commenced  business  as  a 
banking  corporation,  that  It  was  not  suffi- 
cient to  entitle  the  directors  therein  named, 
or  the  stockholders,  or  their  successors,  right- 
fully to  conduct  a  banking  business;  but  if 
you  find  from  the  evidence  that  the  direct- 
ors named  In  this  defective  certificate  en- 
tered upon  the  business  named  in  the  certifi- 
cate, and  that  they  and  their  successors  con- 
tinued to  conduct  business  as  a  banking  cor- 
poration under  the  name  of  the  Bank  of 
Santa  Clara  County,  then  It  became  and  was 
a  corporation  de  facto,— that  is,  a  corporation 
in  fact,  though  not  so  In  right,"  etc.  The  In- 
struction then  proceeds  to  say  that  any  offi- 
cer or  director  who  in  fact  has  acted  as  such 
is  subject  to  the  liabilities  and  penalties  of 
like  officers  of  a  de  jure  corporation,  etc.  The 
last  instruction  is  not  in  conflict  with  the  for- 
mer as  modified  by  the  court.  The  conflict, 
If  any,  was  In  the  former  Instruction  as 
asked,  and  that  portion  added  to  it  by  the 
court.  But  this  is  apparent,  not  real.  When 
the  proofs  show  such  facts  as  the  Code  des- 
ignates as  sufficient  to  constitute  a  corpora- 
tion de  facto,  it  is  for  all  the  purposes  of  an 
action  of  this  character  to  be  treated  as  a 
corporation.  It  is  for  such  purpose  a  corpo- 
ration duly  formed;  and  the  legality  of  Its 
organization  cannot  be  questioned.  When, 
therefore,  the  court  instructed  the  jury,  as  it 
did  In  effect,  that  it  devolved  upon  the  prose- 
cution to  prove  a  corporation  duly  formed, 
organized,  and  existing  under  the  laws  of 
the  state  of  California,  but  that,  if  the  per- 
sons named  in  the  certificate  performed  cer- 
tain acts  (naming  such  as  are  essential  to 
constitute^  a  corporation  de  facto),  it  was  a 
corporation  duly  formed,  etc.,  It  gave  a  cor- 
rect exposition  of  the  law  as  applicable  to 
the  case.  The  third  point  made  by  counsel 
for  appellant  Is  based  upon  an  Instruction 
given  by  the  court  (No.  14)  to  the  effect  that 
if  the  Bank  of  Santa  Clara  County  was  a  de 
facto  corporation,  -any  director  or  officer  who 
In  fact  acted  as  such  officer  of  such  corpora- 
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tlon  "Is  subject  to  all  the  liability  and  penal- 
ties attaching  to  directors  and  officers  duly 
elected  by  a  corporation  de  jure,"  etc.  The 
contention  of  appellant  is  that  there  can  be 
no  de  jure  officer  without  a  de  jure  office  to 
be  filled,  and  that  section  504  of  the  Penal 
Code,  which  defines  embezzlement,  applies 
only  to  de  jure  officers.  The  cases  already 
cited,  holding  that  in  criminal  cases  proof 
that  a  corporation  has  acted  as  such  is  suffi- 
cient, are  deemed  sufficient  upon  the  first 
branch  of  the  question.  As  to  the  questlou 
of  the  necessity  of  proof  that  an  officer  Is 
such  de  jure,  it  has. been  said  there  is  no 
conflict  in  the  authorities  as  to  whether  a  de 
facto  officer  is  liable  criminally  for  embezzle- 
ment of  funds  In  his  hands.  State  v.  Goss, 
09  Me.  22;  Fortenberry  v.  State.  56  Miss. 
28G;  State  v.  Sellers,  7  Rich.  Law,  3G8;  State 
v.  McEntlre,  3  Ired.  171;  Diggs  v.  Suite,  49 
Ala.  311;  Rex  v.  Borrett,  6  Car.  &  P.  124. 
We  have  found  no  case  holding  that  a  de 
facto  officer  may  not  be  punished  for  embez- 
zlement equally  with  a  de  jure  officer. 

The  fourth  contention  of  appellant  is  found- 
ed upon  an  excerpt  from  the  fourteenth  In- 
struction of  the  court;  and  the  attempt  to 
predicate  an  argument  upon  it,  to  support 
the  theory  that  the  court  invaded  the  prov- 
ince of  the  jury  in  passing  upon  the  facts, 
falls  to  the  ground  when  taken  in  connection 
with  the  whole  instruction.  In  the  former 
part  of  the  same  instruction  the  court  has  in- 
formed the  jury  that,  if  they  found  the  com- 
pany had  performed  certain  enumerated  acts, 
then  it  became  a  corporation  de  facto,  and 
then  proceeded  to  say  that  "if  you  find  that 
the  defendant,  during  the  latter  years  of  the 
existence  of  this  de  facto  corporation  as  a 
business  association,  acted  as  its  manager, 
and  in  fact  had  control  of  its  funds  and  man- 
aged its  business,  and  in  the  course  of  such 
management  there  came  under  his  control 
before  the  8th  day  of  May,  1893,  sums  of 
money  in  excess  of  *  *  •,  then  the  admis- 
sions and  statements  made  In  the  course  of 
his  conduct  of  the  business  as  manager  may 
be  considered."  In  the  same  instruction  the 
jury  was  explicitly  informed  that  they  were 
the  exclusive  judges  of  the  sufficiency  of  the 
evidence  to  establish  the  facts  which  It  tend- 
ed to  prove,  of  the  credibility  of  witnesses, 
etc.  When  read  together,  the  Instruction  is 
proper. 

The  fifth  point  in  favor  of  reversal  Is  found- 
ed on  that  portion  of  the  same  instruction 
which  reads  as  follows:  "If  from  the  evi- 
dence you  find  that  In  a  certain  book  kept  by 
the  Bank  of  Santa  Clara  County  entries 
showing  the' balance  of  cash  on  hand  on  May 
6  and  May  8,  1893,  were  made,  under  and 
by  the  direction  of  the  defendant,  then  I 
charge  you  that  such  entries  are  evidence 
tending  to  show  the  cash  on  hand  on  said 
dates."  There  was  evidence  tending  to  show 
that  the  cashbook  referred  to  in  the  instrucr 
tion  was  kept  In  the  bank;  that  it  showed 
the  cash  receipts  and  disbursements  were 
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kept  by  a  bookkeeper  under  the  direction  of 
defendant;  that,  at  the  close  of  the  day's 
business,  defendant  would  count  the  cash  on 
hand,  and  furnish  a  slip  to  the  accountant, 
who  entered  the  amount  reported  and  bal- 
anced It  Defendant  also  pointed  out  the 
book  to  an  expert  accountant  soon  after  the 
failure  of  the  bank  as  one  of  the  books  es- 
sential to  a  knowledge  of  the  finances  of  the 
bank,  etc.  It  was  prima  facie  evidence  of 
the  balances  of  cash  on  hand  at  the  several 
dates  at  which  It  was  important  to  show 
such  balance.  Being  admissible  in  evidence, 
the  instruction  predicated  upon  it  was  proper. 

The  court  further  instructed  the  jury  as 
follows:  "If,  from  all  the  evidence,  you  find 
that  on  the  8th  day  of  May,  1893,  the  de- 
fendant knew  that  he  was  insolvent,  and, 
knowing  his  insolvency,  he  took  large  sums 
of  money  from  the  vaults  of  the  bank,  and 
executed  therefor  his  unsecured  promissory 
note  to  the  bank,  I  instruct  you  that  such 
taking  of  the  money  was  a  fraudulent  appro- 
priation, and  falls  within  the  definition  of 
embezzlement."  This  instruction  must  be 
read  In  connection  with  another  given  at  the 
request  of  defendant,  in  the  following  lan- 
guage: "I  further  Instruct  you  that  the  mak- 
ing, execution,  and  delivery  of  a  promissory 
note,  on  the  part  of  the  defendant,  in  the 
sum  of  $8,384.17,  is  not  in  itself  a  criminal 
act,  and  that  before  you  can  convict  the  de- 
fendant you  must  find  from  the  evidence  to 
your  entire  satisfaction,  and  beyond-  a  rea- 
sonable doubt,  that  not  only  was  the  money 
actually  in  the  Bank  of  Santa  Clara  County, 
but  that  the  defendant  took  the  said  moneys 
out  of  the  said  bank,  and  gave  his  note  in 
the  sum  of  $8,384.17  therefor,  contrary  to  his 
trust"  There  were  two  other  instructions 
given  on  the  same  subject  emphasizing  the 
necessity  of  there  being  evidence,  independ- 
ent of  the  notes,  of  the  taking  by  defendant 
of  the  money  from  the  bank,  and  appropriat- 
ing the  same  contrary  to  his  trust.  When 
thus  read  together,  these  instructions  were 
not  detrimental  to  the  defendant  There  are 
authorities  to  the  effect  that  where  an  officer 
in  charge  of  the  funds  of  a  bank  takes  there- 
from such  funds  and  deposits  In  place  there- 
of securities  known  by  him  to  be  worthless, 
and  appropriates  to  his  own  use  the  funds 
thus  taken,  he  is  guilty  of  embezzlement, 
and  no  good  reason  is  perceived  why  such  is 
not  the  law.  The  pretense  of  giving  in  re- 
turn for  funds  thus  taken  by  an  officer  se- 
curities which  are  worthless,  and  known  to 
be  so  by  him  at  the  time,  is  but  an  evasion  or 
attempt  to  evade  the  conclusion  following 
the  wrongful  act 

Numerous  other  points  are  made  by  appel- 
lant in  relation  to  instructions  given  and  re- 
fused. Those  given  by  the  court,  taken  to- 
gether, contained  a  correct  exposition  of  the 
law,  and  those  asked  by  defendant  and  not 
given  were  either  embodied  in  the  instruc- 
tions as  given,  or  were  erroneous  as  pre- 
sented. 


The  several  objections  to  the  evidence  heed 
not  be  mentioned  in  detail,  as  they  involve 
no  error  calling  for  a  reversal.  Most  of  them 
are  founded  upon  objections  to  evidence  be- 
cause secondary  in  character,  and  not  the 
best  evidence  of  the  facts  proven.  In  these 
cases  the  prosecution  had  offered  proper  rec- 
ord evidence,  which,  upon  the  objection  of  de- 
fendant, was  ruled  out  by  the  court.  The 
theory  of  defendant  and  of  the  court  seems 
to  have  been  that,  as  the  bank  was  not  le- 
gally organized,  its  records  showing  the  elec- 
tion of  officers,  adoption  of  by-laws,  etc., 
were  not  admissible.  It  therefore  became 
necessary  for  the  prosecution  to  show  by 
oral  testimony  who  were  in  fact  the  acting 
officers  of  the  corporation,  etc.  The  evi- 
dence was  sufficient  to  support  the  verdict, 
and  the  only  other  question  calling  for 'spe- 
cial mention  Is  that  presented  by  the  mo- 
tion to  set  aside  the  indictment 

The  bill  of  exceptions  upon  which  this  mo- 
tion was  founded  shows  that  125  persons 
were  duly  selected  by  the  board  of  super- 
visors, pursuant  to  an  order  of  the  superior 
court,  to  serve  as  grand  jurors  for  the  year 
1893,  and  certified  to  the  county  clerk  of 
Santa  Clara  county.    The  names  of  the  per- 
sons so  selected  as  grand  jurors  were  de- 
posited in  a  box  by  the  clerk,  as  by  law  pro- 
vided.   On  the  14th  day  of  November,  1893, 
the  superior  court  made  an  order  requiring 
that  a  grand  Jury  of  30  persons  be  drawn 
from  the  box,  and  summoned  to  be  and  ap- 
pear on  December  5,  1893.    The  jury  was 
duly  drawn,  and  appeared  and  answered  to 
their  names;'  whereupon  10  of  the  number, 
offering  satisfactory  excuses,  were  excused 
by  the  court.    The  names  of  the  remaining 
20  persons  were  duly  deposited  in  a  box. 
from  which  19  names  were  drawn  in  the  usu- 
al manner  to  serve  as  grand  jurors.  There- 
upon the  persons  so  selected  and  drawn  were 
questioned  by  the  district  attorney  touching 
their  qualifications  as  Jurors,  whereupon  two 
of  them,  viz.  Cyrus  Berry  and  W.  E.  Spen- 
cer, gave  testimony  tending  to  show  that 
they  were  not  assessed  upon  the  last  assess- 
ment roll  of  the  county  for  taxation.  There- 
upon said  Berry  and  Spencer  were  chal- 
lenged by  the  district  attorney,  and  dis- 
missed by  the  court  as  incompetent  to  serve, 
by  reason  that  their  names  were  not  upon 
such  assessment  roll.    The  sole  remaining 
name  In  the  box  was  then  drawn,  viz.  that  of 
Simeon  Holland,  who  was  impaneled,  mak- 
ing, with  those  Impaneled,  18  grand  jurors. 
The  court  then  issued  a  special  venire  to 
the  sheriff  to  summon  2  additional  persons 
to  complete  the  panel.    They  were-  duly  sum- 
moned, and  1  of  them  impaneled,  thus  com- 
pleting the  panel  of  19  grand  jurors,  by 
which  grand  jury  the  indictment  herein  was 
found  and  presented.    At  the  time  the  spe 
cial  venire  issued,  there  were  95  names  in 
the  grand  jury  box  in  possession  of  the  coun- 
ty clerk.    The  bill   of  exceptions  further 
shows  that  at  the  hearing  of  the  motion  to 


Digitized  by 


CaL) 


PEOPLE  v. 


LEONARD. 


621 


set  aside  the  indictment,  the  assessment  roll 
of  the  county  was  produced,  and  the  name 
of  W.  E.  Spencer,  one  of  the  jurors  chal- 
lenged and  excused,  was  in  fact  upon  said 
roll. 

Two  objections  are  made  to  the  legality  of 
the  grand  jury  as  organized:  (1)  That,  the 
members  having  been  regularly  drawn,  the 
court  had  no  Jurisdiction  to  discharge  two 
of  the  number,  and  order  others.  (2)  That  a 
grand  Jury  drawn  and  impaneled  in  1893  had 
no  authority  to  act  and  find  an  indictment 
in  January,  1894. 

In  support  of  the  first  objection,  we  are 
referred  to  section  242  of  the  Code  of  Civil 
Procedure,  which  provides  that  "when,  of 
the  persons  summoned  as  grand  Jurors  and 
not  excused,  nineteen  are  present  they  shall 
constitute  the  grand  Jury-"  The  same  section 
provides  that,  if  more  than  19  are  present 
their  names  shall  be  placed  in  a  box,  and  19 
drawn,  who  "shall  constitute  the  grand  Ju- 
ry." The  argument  is  that  as  in  the  present 
instance  there  were  present  and  not  excused 
over  19  persons,  and  as  19  were  drawn,  they 
constituted  the  grand  Jury,  and  that  no 
power  existed  in  the  court  to  thereafter  ex- 
cuse any  of  them.  This  construction  of  the 
statute  virtually  has  the  effect  of  abrogat- 
ing other  provisions  of  the  same  Code  provid- 
ing for  the  qualification  of  jurors.  Section 
198  is  as  follows:  "A  person  Is  competent  as 
a  juror  if  he  be:  (1)  A  citieen  of  the  United 
States,  of  the  age  of  twenty-one  years,  who 
shall  have  been  a  resident  of  the  state  one 
year,  and  of  the  county,  or  city  and  county, 
ninety  days  before  being  selected  and  re- 
turned; (2)  in  possession  of  his  natural  facul- 
ties, and  of  ordinary  intelligence  and  not 
decrepit;  (3)  possessed  of  sufficient  knowl- 
edge of  the  English  language;  (4)  assessed  on 
the  last  assessment-roll  of  the  county  on  prop- 
erty belonging  to  him."  The  next  section 
provides  as  follows:  "A  person  is  not  com- 
petent to  act  as  a  juror:  (1)  Who  does  not 
possess  the  qualifications  prescribed  by  the 
preceding  section;  or,  (2)  who  has  been  con- 
victed of  malfeasance  in  office,  or  any  felo- 
ny or  other  high  crime."  These  sections 
provide  the  qualifications  of  all  jurors,  grand 
and  trial  alike.  Manifestly  the  supervisors 
upon  whom  the  duty  of  selection  devolves, 
who  have  no  means  of  making  a  critical  ex- 
amination, and  who  must  depend  upon  their 
general  knowledge,  will  select  many  incom- 
petent persons  as  Jurors.  To  illustrate: 
Prank  Johnson,  who  was  duly  assessed  for 
taxation,  etc.,  was  selected  and  regularly 
drawn  and  summoned  as  a  grand  juror  In 
one  of  the  counties  of  this  state.  Frank 
Johnson  proved  to  be  a  woman.  Aliens, 
nonresidents,  persons  under  age,  persons  who 
do  not  understand  the  English  language,  the 
deaf,  and  other  incompetents  are  frequently, 
by  Inadvertence,  selected  and  drawn  as  grand 
Jurors.  One  of  two  things  must  follow  in 
such  cases,— either  the  court,  upon  an  exam- 
ination, has  authority  to  discharge  the  in- 


competent, or  the  statute  fixing  the  qualifi- 
cation of  jurors  becomes  an  idle  declaration. 
We  are  of  opinion  that  the  language  of  sec- 
tion 242,  supra,  which  provides  that  the  19 
whose  names  are  drawn  "shall  constitute  the 
grand  jury,"  must  be  taken  and  construed  as 
meaning  19  persons  possessing  the  qualifica- 
tions of  jurors,  as  defined  in  sections  198 
and  199  of  the  same  Code;  and  to  this  end 
the  court  before  which  such  Jurors  are  im- 
paneled may,  upon  an  examination  which 
shows  the  jurors,  or  any  of  them,  lack  the 
necessary  statutory  qualifications,  discharge 
such  incompetents.  This  view  is  strength- 
ened by  the  language  of  section  227,  Code 
Civ.  J?roc.,  which  provides  that  "when  there 
are  not  competent  jurors  enough  present  to 
form  a  panel  the  court  may  direct  the  sher- 
iff *  to  summon  a  sufficient  number 
•  *  •  to  complete  the  panel."  The  juror 
W.  E.  Spencer,  having  upon  examination  de- 
clared that  he  was  not  assessed  for  taxation 
upon  the  last  assessment  roll,  was  properly 
discharged.  The  court  was  authorized  to  act 
upon  the  evidence  before  it,  and  the  fact  that 
It  afterwards  appeared  that  he  was  mistaken 
'n  his  sworn  statement  did  not  have  the  effect 
of  making  the  ruling  erroneous.  When  all 
the  persons  summoned  were  exhausted  with- 
out procuring  a  Jury  of  19,  it  was  discre- 
tionary with  the  court  to  either  order  other 
names  drawn  from  the  grand  Jury  box  and 
summoned,  or  to  issue  a  venire  to  the  sheriff 
to  summon  additional  persons  to  complete 
the  panel.  Code  Civ.  Proa,  §f  226,  242.  The 
court  adopted  the  second  course,  and  caused 
two  persons  to  appear,  one  of  whom  was 
impaneled  to  complete  the  grand  Jury.  In 
this  course  there  was  no  abuse  of  the  discre- 
tion confided  to  the  court 

2.  The  fact  that  the  grand  Jury  was  organ- 
ized in  November,  1893,  and  found  the  indict- 
ment against  defendant  in  January,  1894, 
does  not  render  it  invalid.  The  Code  of 
Civil  Procedure  (sections  204  to  211,  both 
inclusive)  provides  for  the  selection  of  per- 
sons to  serve  as  grand  and  trial  Jurors.  Sec- 
tion 210  provides  that  "the  persons  whose 
names  are  so  returned  shall  be  known  as 
regular  jurors,  and  shall  serve  for  one  year, 
and  until  other  persons  are  selected  and  re- 
turned." It  does  not  appear  from  the  rec- 
ord, and  is  not  probable,  that  in  fact  the  Ju- 
rors for  1894  had  been  "selected  and  return- 
ed" at  the  date  of  the  finding  of  the  indict- 
ment. If  they  had  not  been,  it  was  clearly 
proper  to  continue  the  Jury  of  1893  until 
such  event  happened.  Again,  under  the  rea- 
soning in  Re  Gannon,  69  Cal.  541,  11  Pac. 
240,  the  action  of  the  grand  jury  may  be 
considered  valid  until  discharged  by  the  court 
or  by  operation  of  law,  and  It  was  said  the 
expiration  of 'the  year  did  not  effect  such 
discharge  by  operation  of  law.  There  Is  noth- 
ing in  Bruner  v.  Superior  Court,  92  Cal.  239, 
28  Pac.  341,  in  conflict  with  the  views  herein 
expressed. 

What  has  been  said  of  the  motion  to 
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quash  or  set  aside  the  indictment  applies 
equally  to  the  motion  in  arrest  of  judgment. 
To  dwell  in  detail  upon  each  of  the  33  points 
made  by  appellant  in  his  brief  would  swell 
this  already  too  long  opinion  beyond  all 
reasonable  limit.  It  must  suffice  to  say  that 
a  careful  examination  of  each  of  them  falls 
to  convince  us  that  the  record  discloses  any 
error  calling  for  reversal.  The  serious  er- 
rors committed  by  the  court  below  were  in 
favor  of  the  defendant,  and  need  not  be  fur- 
ther noticed.  The  judgment  and  orders  ap- 
pealed from  should  be  affirmed. 

We  concur:  HAYNES,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
ders appealed  from  are  affirmed. 


(106  Cal.  289) 

PEOPLE  v.  JOHNSON.    (No.  21,181.) 

(Supreme  Court  of  California.    March  9,  1895.) 

Assault  with  Intent  to  Commit  Rape  —  Evi- 
dence— Harmless  Bkror  —  Aoe  of  Consent — 
Character  of  Prosecutrix  —  Instructions  — 
Province  of  Jury. 

1.  On  a  trial  for  assault  with  intent  to  com- 
mit rape,  the  prosecutrix  testified  that  she  was 
under  the  age  of  consent,  basing  such  testimony 
upon  entries  in  the  family  Bible.  Her  testi- 
mony was  corroborated  by  that  of  another  wit- 
ness, and  the  defendant  offered  no  proof  that  she 
was  above  such  age.  Held,  that  the  refusal  to 
strike  out  such  testimony  of  prosecutrix  was,  if 
wrong,  a  harmless  error. 

2.  The  exclusion  of  a  conversation  between 
the  witness  and  defendant,  which  a  person  who 
heard  it  is  allowed  to  give  as  a  witness  for  de- 
fendant, is  not  prejudicial  to  defendant. 

3.  It  is  error  to  strike  out  on  motion  an  an- 
swer which  is  directly  responsive  to  a  question 
not  objected  to  when  asked. 

4.  When  it  is  sought  to  weaken  the  testi- 
mony of  a  witness  for  defendant  by  showing 
that  he  is  interested  in  the  result  of  the  trial,  de- 
fendant may  show  that  such  interest  arose  from 
the  witness'  belief  in  defendant's  innocence. 

5.  On  a  trial  for  assault  with  intent  to  com- 
mit rape  on  one  under  the  age  of  consent,  evi- 
dence of  the  former  unchastity  of  the  prosecutrix 
is  iniidniissible. 

0.  When  the  charges  asked  by  the  defend- 
ant are  unreasonably  numerous,  it  is  proper  to 
refuse  such  as  are  not  demanded  by  the  general 
nature  of  the  case. 

7.  On  a  trial  for  assault  with  intent  to  com- 
mit rape,  a  charge  to  the  jury  that,  "if  you  be- 
lieve the  prosecutrix,  it  is  your  duty  to  render  a 
verdict  accordingly,"  was  reversible  error,  as  it 
took  from  the  jury  the  question  of  defendant's 
intent. 

Department  1.  Appeal  from  superior  court, 
Amador  county;  John  F.  Davis,  Judge. 

Phineas  Johnson  was  convicted  of  assault 
with  intent  to  commit  rape,  and  appeals.  Re- 
versed. 

W.  J.  McGee,  for  appellant  Atty.  Gen. 
Hart,  for  the  People. 

GAROUTTE,  J.  The  defendant  was  con- 
victed of  a  felony,  and  now  prosecutes  this 
appeal  to  secure  a  reversal  of  the  judgment 
and  a  new  trial. 


1.  The  motion  to  set  aside  the  Information 
was  properly  overruled,  and  likewise  the 
demurrer  to  the  information.  The  defendant 
was  charged  with  the  offense  of  assault  with 
intent  to  commit  rape  by  means  of  force  and 
violence.  At  the  trial  the  prosecutrix  testi- 
fied that  she  was  but  12  years  of  age,  and 
that  she  gained  such  information  from  cer- 
tain entries  made  in  the  family  Bible.  A  mo- 
tion to  strike  out  her  testimony  as  to  ner 
age,  upon  the  ground  that  it  was  hearsay, 
was  denied,  and  this  ruling  of  the  court  is 
relied  upon  as  error.  In  this  state  the  age 
of  consent  is  fixed  by  the  statute  at  14  years. 
There  was  no  testimony  whatever  offered 
upon  the  part  of  the  defendant  that  the  wit- 
ness was  14  years  of  age,  and  her  oldest  sis- 
ter testified  positively  that  she  was  but  12. 
Under  these  circumstances,  we  conclude  the 
ruling  of  the  court,  if  wrong,  was  harmless 
error. 

2.  A  witness,  James  Woolery,  brother  of 
the  prosecutrix,  testified  that  after  the  al- 
leged assault  he  went  to  the  shoemaker  shop 
of  one  Pfend,  found  the  defendant  there, 
returned  with  him  to  the  home  of  the  prose- 
cutrix, and  then  he  related  a  certain  conver- 
sation that  occurred  at  that  time.  Upon 
cross-examination  he  stated  what  he  had 
said  to  the  defendant  at  the  shop  of  Pfend, 
and,  upon  being  asked  by  the  defense  what 
the  defendant  replied  to  his  statement,  the 
court  held  the  question  objectionable.  This 
ruling  is  assigned  as  error,  but  Inasmuch  as 
Pfend  subsequently  took  the  stand  in  be- 
half of  the  defendant,  and  was  allowed  with- 
out objection  .to  state  what  the  defendant 
said  at  that  time,  no  injury  to  defendant 
could  have  possibly  resulted  from  the  ruling 
of  the  court 

3.  The  officer  who  arrested  the  defendant, 
while  testifying,  stated  that  he  had  taken 
quite  an  active  part  in  the  defense.  This  evi- 
dence was  adduced  by  the  prosecution  (as 
stated  by  the  district  attorney  at  the  time) 
for  the  purpose  of  showing  the  interest  of  the 
witness  in  the  case.  In  rebuttal  the  witness 
was  asked  the  cause  or  reason  of  his  inter- 
est, and,  without  objection  in  answer  to  this 
interrogatory,  he  stated  that  upon  Investiga- 
tion he  believed  the  defendant  innocent  Up- 
on motion  this  answer  was  stricken  out  We 
deem  this  ruling  of  the  court  both  erroneous 
and  injurious.  The  answer  was  directly  re- 
sponsive to  the  question,  and  the  opposite 
party  should  hardly  be  allowed  to  remain 
silent  when  the  question  was  asked,  and  then 
be  permitted  to  move  to  strike  but  the  an- 
swer when  he  finds  it  against  him.  But  aside 
from  this,  we  think  the  question  and  answer 
not  objectionable.  The  prosecution  having 
proven  that  the  witness  had  an  interest  in  the 
result  of  the  litigation,  for  the  purpose  of 
weakening  the  effect  of  his  testimony,  we  see 
no  valid  reason  why  opposing  counsel  had  not 
the  right  to  show  generally  what  that  inter- 
est was  for  the  purpose  of  counteracting  the 
effect  of  the  former  evidence. 
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4.  The  defendant  offered  to  prove  the  gen- 
eral reputation  of  the  prosecutrix  for  un- 
chastity, but  the  court  denied  the  offer,  and  al- 
lowed evidence  of  specific  acts  of  unchasti- 
ty to  be  proven;  relying  for  such  ruling  upon 
the  authority  of  People  .v.  Benson,  6  Cal.  221. 
While  that  case  holds  that  specific  acts  of  un- 
chastity  may  be  proven,  it  does  not  hold  that 
general  reputation  for  unchastity  may  not  be 
proven,  and,,  upon  the  authority  of  many 
text-writers  and  cases,  we  have  no  doubt  but 
that  the  general  reputation  of  a  prosecutrix 
for  unchastity  is  proper  and  legal  evidence. 
But  the  present  case  Is  an  exception  to  the 
Keucralrule.  The  prosecuting  witness  is  under 
the  age  of  consent,  and  for  this  reason  evi- 
dence either  of  general  reputation  or  specific 
acts  would  seem  to  be  immaterial.  This  class 
of  evidence  is  admissible  for  the  purpose  of 
tending  to  show  the  nonprobability  of  re- 
sistance upon  the  part  of  the  prosecutrix;  for 
it  is  certainly  more  probable  that  a  woman 
-who  has  done  these  things  voluntarily  in 
the  past  would  be  much  more  likely  to  con- 
sent than  one  whose  past  reputation  was 
without  blemish,  and  whose  personal  conduct 
could  not  truthfully  be  assailed.  In  other 
words,  this  class  of  evidence  goes  to  the 
question  of  consent  only,  and  in  a  case  like 
the  present  the  question  of  consent  is  not 
Involved.  In  speaking  to  this  point,  while 
reviewing  certain  cases.  Judge  Cowen  says 
In  People  v.  Abbot,  19  Wend.  192:  "They 
seemed  to  suppose  that  the  testimony  was 
proposed  to  shake  the  general  credibility  of 
the  witness,  as  if  it  went  to  truth  and  veraci- 
ty. That  Is  not  so.  It  goes  to  her  credibility 
in  the  particular  matter,  to  a  circumstance 
relevant  to  the  case  In  hand,  from  which  the 
jury  are  asked  to  say  she  did  consent;  and 
It  may  be  proved  by  the  prosecutrix,  or,  If 
she  deny  it,  by  others."  See,  also,  O'Blenis 
v.  State,  47  N.  J.  Law,  279;  Lawson  v.  State, 
17  Tex.  App.  302.  Sound  reason  declares  that 
such  of  necessity  must  be  the  rule.  If  this 
class  of  evidence  was  admissible  as  going  to 
the  credibility  of  the  testimony  of  the  prose- 
cutrix in  its  entirety,  then  It  would  be  equal- 
ly admissible  as  against  the  veracity  of  any 
female  who  might  be  called  upon  to  give 
evidence  in  a  case.  Yet  no  such  principle  is 
recognized  anywhere;  and,  as  an  additional 
reason  supporting  the  principle  here  declar- 
ed, this  class  of  evidence  is  always  admitted 
against  a  prosecutrix  charging  the  offense 
here  charged,  even  though  she  gives  no  evi- 
dence at  the  trial  of  the  case. 

5.  The  defendant  by  his  counsel  prepared 
and  asked  the  court  to  give  to  the  Jury  49 
numbered  and  separate  instructions.  This 
was  entirely  too  many.  The  case  was  not  of 
the  character  demanding  any  such  treatise 
upon  criminal  law.  The  court  refused- many 
of  them,  and  was  justified  in  such  refusal. 
The  charge  as  given  to  the  jury  fairly  cov- 
ered the  law  bearing  upon  the  case,  and  we 

nothing  objectionable  therein,  with  a 
single  exception.  The  court  gave  to  the  jury 


the  following  instruction:  "While  It  is  the 
law  that  the  testimony  of  the  prosecutrix 
should  be  carefully  scanned,  still  this  does 
not  mean  that  such  evidence  is  never  suffi- 
cient to  convict.  If  you  believe  the  prose- 
cutrix, it  is  your  duty  to  render  a  verdict 
accordingly.",  The  plain  implication  to  be 
drawn  by  the  jury  from  this  instruction  is 
that,  If  the  jurors  believe  the  evidence  of 
the  prosecutrix,  it  then  becomes  their  duty 
to  find  the  defendant  guilty.  If  this  interpre- 
tation be  too  strong,  then  certainly  it  may 
be  said  that  some  of  the  jurors  at  least  prob- 
ably so  understood  the  language  of  the  court; 
and,  upon  any  view,  it  was  misleading  and 
prejudicial  to  defendant's  rights.  The  prose- 
cutrix testified  in  detail  to  the  acts  of  de- 
fendant which  it  is  claimed  constituted  the 
offense  charged.  All  other  evidence  at  the 
trial  was  merely  corroborative  of  her  state- 
ments. It  is  not  claimed  that  the  offense 
of  rape  was  committed,  and  by  this  instruc- 
tion the  question  of  the  intent  with  which  the 
defendant  did  the  acts  testified  to  by  the  wit- 
ness was  absolutely  taken  from  the  Jury. 
She  testified  to  no  intent  of  defendant.  His 
intent  was  to  be  determined  by  his  acts,  and 
that  Intent  was  a  question  of  fact  with  which 
it  was  the  sole  province  of  the  jury  to  deal. 
As  we  have  already  said,  the  court  instruct- 
ed the  jury  in  effect  that,  if  they  believed 
the  evidence  of  the  prosecutrix  as  to  the  acts 
and  conduct  of  the  defendant,  they  must 
find  him  guilty.  Now,  the  defendant  may 
have  done  all  the  things  charged  against  hiin 
by  the  evidence  of  the  prosecutrix,  and  still 
have  been  possessed  of  no  intent  to  commit 
rape,  and  the  jury  should  not  have  been  fore-, 
closed  by  the  court  from  so  finding,  if  they 
so  believed.  The  question  of  the  intent,  with 
which  the  assault  was  made  being  the  ma- 
terial element  in  the  case,  the  court  had  no 
right  to  put  a  state  of  facts  to  the  jury  which 
would  bar  them  from  finding  the  intent  to  be 
other  than  that  charged  by  the  information. 
"When  a  specific  intent  is  an  element  of  the 
offense,  no  presumption  of  law  can  ever  arise 
that  will  decide  this  question  of  intent" 
People  v.  Landman,  103  Cal.  577,  37  Pac.  518 
For  the  foregoing  reasons  the  judgment  and 
order  are  reversed,  and  the  cause  remanded 
for  a  new  triaL 

We  concur:  HARRISON,  J.;  VAN 
FLEET,  J. 


(106  Cal.  149) 
SECORD  v.  QUIGLEY.   (No.  15,878.) 
(Supreme  Court  of  California.  Feb.  27,  1895.) 
Estoppel  on  appeal — Inconsistent  Positions. 

One  who  prays  for  the  reformation  of  a 
decree,  and  is  not  awarded  the  full  relief  de- 
manded, cannot  contend  on  appeal  that  the 
court  had  no  power  to  reform  the  decree. 

Department  2.  Appeal  from  superior  court, 
Santa  Clara  county;  W.  G.  Lorigan,  Judge. 
Action  by   Joseph   Kelly  against  Owen 
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Quigley  to  quiet  title  to  certain  land.  Plain- 
tiff died,  and  J.  K.  Secord,  his  administra- 
tor, was  substituted  in  his  stead.  From  the 
judgment,  defendant  appeals.  Affirmed.. 

Sullivan  &  Sullivan,  for  appellant.  Jack- 
son Hatch  and  W.  A.  Bowden,  for  respond- 
ent. 

HENSHAW,  J.  Action  to  quiet  title,  com- 
menced, by  Joseph  Kelly'  and  prosecuted  by 
the  administrator  of  bis  estate,  substituted 
upon  suggestion  of  his  death.  Defendant 
claims  title  by  mesne  conveyance  from  the 
wife  of  Kelly.  In  a  former  partition  suit, 
in  which  Kelly  and  his  wife  were  parties 
plaintiff,  it  was  found  by  the  interlocutory 
decree  that  "said  Joseph  Kelly  and  his  wife, 
Catharine  Kelly,  are  the  owners  of  an  un- 
divided *«/s94i  part  of  said  Rancho  Mil- 
pitas."  By  the  final  decree  was  awarded 
to  "Joseph  Kelly  and  his  wife,  Catharine 
Kelly,  jointly,"  the  lands  In  controversy. 
Defendant  by  cross  complaint  attacks  these 
decrees,  averring  that  Catharine  Kelly  was 
the  owner  of  the  land  in  fee  at  and  during 
the  time  of  the  partition  suit;  that  the  final 
decree  was  mlstakingly  drawn;  that  the  judge 
was  deceived  in  signing  it;  and  that  both 
the  interlocutory  and  final  decrees  "were 
frauds  upon  the  rights  of  said  Catharine." 
He  asks  for  a  reformation  of  the  decree,  and 
an  adjudication  in  his  favor  as  to  the  owner- 
ship of  the  land.  The  appeal  is  from  the 
judgment  alone,  and  was  taken  more  than 
GO  days  after  its  rendition.  No  question  as 
to  the  sufficiency  of  the  evidence  can  be  con- 
sidered. Code  Civ.  Proc.  §  939,  subd.  1.  The 
court  finds  that  the  purchase  price  of  the 
land  was  paid  out  of  the  community  funds; 
that  Catharine  Kelly  never  owned  the  fee 
of  the  whole  or  any  part  of  the  lands,  and 
never  had  any  interest  therein,  except  as  a 
member  of  the  community;  that  the  inter- 
locutory decree  adjudged  Joseph  Kelly  and 
Catharine  Kelly  to  be  the  owners  of  an  un- 
divided s«/ao4i  of  the  Rancho  Milpitas,  but 
that  by  a  mistake  in  the  final  decree  the 
land  in  controversy  was  set  apart  to  Joseph 
and  Catharine  jointly;  that  no  fraud  was 
practiced  or  mistake  made  to  the  injury  of 
Catharine's  rights.  The  single  proposition 
advanced  upon  the  appeal  is  that  the  court 
had  no  power  to  reform  the  decree  in  parti- 
tion. But  appellant's  cross  complaint  was  a 
direct  proceeding  asking  for  its  reformation. 
The  court  found,  as  appellant  pleaded,  that 
a  mistake  had  been  made,  and  relieved  him 
from  it.  He  cannot  he  heard  to  complain  of 
this,  nor  of  the  fact  that  he  was  not  awarded 
the  full  relief  sought  Civ.  Code.  §§  3515,  i 
3516,2  3521.3  since  the  evidence  is  not  be- 
fore us,  it  must  be  held  that  It  was  properly 

1  Civ.  Code.  8  3515.  provides:  "He  who  con- 
sents to  an  act  is  not  wrouged  by  it." 

2  Civ.  Code,  §  351G.  provides:  "Acquiescence 
in  error  tnkes  away  the  right  of  objecting  to  it." 

8  Civ.  Code.  8  3521.  provides:  "He  who  takes 
the  benefit  must  bear  the  burden." 


refused.  The  judgment  appealed  from  Is  af- 
firmed. 

We  concur:  TEMPLE,  J.;  McFARLAND, 

J. 


(106  Cal.  343) 

In  re  WAX'S  ESTATE.   (No.  18,367.) 

(Supreme  Court  of  California.   March  11,  1895.) 

Will  Contest— Mental  Capacity  —  Evidence- 
Attorney  as  W1TXB88  to  Will— Cosri- 
dkntial  Communications. 

1.  In  a  will  contest  based  on  testator's 
mental  incapacity,  a  witness  for  contestants 
cannot  state  what  disposition  testator  made  of  a 
deed  to  land  conveyed  to  him.  when  no  offer  is 
made  to  show  that  he  disposed  of  it  otherwise 
than  as  deed?  are  usually  disposed  of  by  the 
holders  thereof 

2.  Where  the  attorney  who  drew  a  will 
witnesses  it,  at  testator's  request,  he  is  free,  if 
the  will  is  contested,  to  testify  as  to  any  fact  con- 
cerning its  execution  which  he  learned  by  virtue 
of  his  professional  relation. 

3.  The  withdrawal  of  an  objection  to  the 
admission  of  evidence  deprives  the  party  object- 
ing of  the  right  to  subsequently  move  to  strike 
it  out. 

4.  On  the  contest  of  a  will,  a  witness  may 
testify  that  testator  in  their  business  relations 
acted  like  a  rational  man. 

5.  Under  Code  Civ.  Proc.  5  1870,  providing 
that  in  a  will  contest  an  ''intimate  acquaintance 
of  testator  may  give  his  opinion  as  to  his  sanity, 
it  is  largely  Within  the  discretion  of  the  trial 
court  to  decide  when  a  witness  is  an  intimate 
acquaintance. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  El  Dorado  coun- 
ty; N.  D.  Arnot,  Judge. 

Proceeding  to  contest  the  will  of  Joseph  A. 
Wax,  deceased.  From  a  judgment  admitting 
the  will  to  probate,  William  Wax  and  others, 
contestants,  appeal.  Affirmed. 

Johnson  &  Johnson  and  Chas.  A.  Swisler, 
for  appellants.  Irwin  &  Irwin  and  E.  W. 
Witmer,  for  respondent 

BELCHER,  C.  Joseph  A.  Wax  was  a  res- 
ident of  and  died  in  El  Dorado  county  on 
February  4,  1893.  His  only  surviving  heirs 
were  three  sisters  and  one  brother.  He  left 
a  paper  purporting  to  be  his  last  will  and  tes- 
tament, which  was  thereafter  duly  presented 
for  probate  to  the  superior  court  of  that  coun- 
ty. Two  of  the  sisters  and  the  brother  ap- 
peared and  filed  written  opposition  to  the  pro- 
bate of  the  alleged  will,  upon  the  ground  that 
when  it  was  executed  the  decedent  was  not  of 
sound  and  disposing  mind.  The  Issue  thus 
raised  was  tried  before  a  jury,  and  the  ver- 
dict was  against  the  contestants.  Thereupon 
judgment  was  entered  admitting  the  will  to 
probate,  and  from  that  judgment  and  an  or- 
der denying  their  motion  for  a  new  trial  the 
contestants  appeal.  The  only  points  made  for 
a  reversal  are  that  the  court  erred  in  certain 
rulings  upon  the  admission  of  evidence. 

1.  William  Wax.  one  of  the  contestants, 
was  called  as  a  witness  for  them,  and  testified 
that  the  decedent  was  his  brother,  and  that 
his  manner  was  peculiar  and  strange;  that 
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their  mother  made  a  deed  to  them  jointly,  pri- 
or to  the  making  of  the  deed  by  her  to  de- 
cedent, and  that  decedent  told  him  what  be- 
came of  the  deed.  He  was  then  asked,  "What 
did  he  say  became  of  that  deed?"  The  ques- 
tion was  objected  to  as  irrelevant  and  imma- 
terial, and  the  objection  sustained.  An  ex- 
ception was  reseived,  and  it  is  now  urged 
that  the  ruling  was  erroneous.  Counsel  say: 
"Suppose  the  answer  had  been  that  deceased 
ate  the  deed  in  his  soup,  or  cut  it  up  as  a 
salad,  or  burned  it  and  used  the  ashes  as 
snuff,  or  soaked  it  in  vinegar  and  drank  it  as 
wine,  or  that  he  carried  it  around  with  him 
in  his  pocket  as  a  charm,  or  kept  it  In  his 
boot  as  a  preventive  to  rheumatism,  or  that 
he  had  thrown  it  away  or  fed  it  to  his  cattle 
or  his  dogs;  certainly  such  an  answer  would 
have  tended  to  show  that  his  mind  was  af- 
fected, and  would  have  been  proper  evidence 
for  the  Jury  to  consider  in  determining  the  is- 
sue presented  to  them."  It  does  not  appear 
when  either  of  the  deeds  referred  to  was 
made,  nor  what  land  or  property,  if  any,  was 
transferred  or  attempted  to  be  transferred 
thereby.  Both  deeds  may  have  been  made 
many  years  before  the  execution  of  the  will 
in  contest  Contestants  made  no  offer  to 
prove  that  the  deed  to  decedent  was  treated 
or  disposed  of  by  him  otherwise  than  as 
deeds  usually  are  by  the  holders  thereof. 
The  suggestions  of  counsel,  therefore,  as  to 
possible  answers  to  the  question  objected  to, 
are  without  weight,  and  deserve  no  consider- 
ation. Under  the  circumstances  shown,  the 
question  was  entirely  irrelevant  and  immate- 
rial, and  the  objection  to  it  was  properly  sus- 
tained. 

2.  Charles  F.  Irwin  and  Fred  Irwin  were 
attorneys  at  law,  practicing  their  profession 
as  partners  under  the  firm  name  of  Irwin  & 
Irwin,  at  Placerville,  in  El  Dorado  county. 
The  proposed  will  was  drawn  in  their  office 
by  Fred  Irwin  on  January  18,  1893. ,  After  it 
was  drawn  the  testator  subscribed  his  name 
thereto,  and  declared  to  the  two  Irwins  that 
the  instrument  was  his  will,  and  they,  at  his 
request  and  in  his  presence,  and  In  the  pres- 
ence of  each  other,  signed  It  as  attesting  wit- 
nesses. Fred  Irwin  was  called  as  a  witness 
for  the  proponents,  and,  after  testifying  to 
the  preliminary  facts,  was  asked :k  "Now,  Mr. 
Irwin,  you  will  please  proceed  and  relate  in 
narrative  form  all  that  occurred  between  you 
and  Joseph  Anton  Wax  on  the  18th  day  of 
January,  1893."  Counsel  for  contestants  ob- 
jected to  the  question  upon  the  ground  that  it 
called  for  confidential  communications  be- 
tween client  and  attorney,  and  the  witness 
had  no  right  to  reveal  them,  and  thereupon 
proceeded  to  question  the  witness  further. 
At  the  conclusion  of  the  questions  the  objec- 
tion  was  renewed,  when  one  of  the  attorneys 
for  proponents  stated  that  he  wished  to  ar- 
gue the  question,  and  thereupon  the  attorney 
for  contestants  stated  that  rather  than  lose 
the  time  he  would  withdraw  his  objection. 
The  witness  then  went  on  to  testify  at  length 
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on  direct  and  cross-examination,  and  at  the 
conclusion  of  his  evidence  contestants  moved 
to  strike  It  out  upon  the  ground  that  the  wit- 
ness was  acting  as  attorney  for  Wax  at  the 
time,  and  the  statements  he  made  were  with- 
in the  provisions  of  subdivision  2  of  section 
881  of  the  Code  of  Civil  Procedure.  The  mo- 
tion was  denied  and  an  exception  reserved. 
Charles  F.  Irwin  was  also  a  witness  for  pro- 
ponents, and  was  asked,  among  other  things, 
to  state  everything  that  occurred  between  him 
and  the  testator  on  the  day  the  will  was  exe- 
cuted. The  testimony  was  objected  to  as  be- 
ing a  violation  of  a  confidential  communica- 
tion made  between  client  and  counsel,  and 
the  objection  was  overruled  and  exception 
taken.  It  is  urged  that  these  rulings  were  er- 
roneous and  prejudicial  to  contestants. 

As  to  the  refusal  to  strike  out  the  testimony 
of  Fred  Irwin,  it  is  enough  to  say  that  when 
contestants  withdrew  their  objection  to  the 
question  propounded  to  him  they  effectually 
deprived  themselves  of  the  right  to  afterwards 
move  to  have  his  testimony  stricken  out.  Peo- 
ple v.Loug,  43 Cal.  444;  People  v.  Rolfe,  61  Cal. 
540;  People  v.  Samario,  84  Cal.  484,  24  Pac. 
283.  As  to  the  other  objections  raised  under 
this  head,  it  must  be  held  that,  when  the  tes- 
tator requested  the  Irwins  to  sign  the  will  as 
attesting  witnesses,  he  in  effect  consented  that 
whenever  the  will  should  be  offered  for  pro- 
bate they  might  be  called  as  witnesses  and 
testify  to  any  facts,  within  their  knowledge, 
necessary  to  establish  its  validity.  In  New 
York,  where  the  statute  in  regard  to  the  right 
to  examine  an  attorney  as  to  communications 
made  to  him  by  his  client  Is  substantially  the 
same  as  onrs,  the  court  of  appeals  held  in  Re 
Will  of  Coleman,  111  N.  Y.  220,  19  N.  B.  71, 
that,  where  the  attorney  is  requested  by  the 
testator  to  sign  the  attesting  clause  of  the 
will  as  witness  thereto,  this  is  an  express 
waiver,  within  the  meaning  of  the  Code,  of 
the  pledge  of  secrecy  imposed  thereby,  and 
authorizes  the  disclosure.  The  court  said: 
"The  act  of  the  testator  in  requesting  his  at- 
torneys to  become  witnesses  to  his  will  leaves 
no  doubt  as  to  his  intention  thereby  to  ex- 
empt them  from  the  operation  of  the  statuie, 
and  leave  them  free  to  perform  the  duties  of 
the  office  assigned  them,  unrestrained  by  any 
objection  which  he  had  power  to  remove."  In 
Wisconsin  the  statute  provides  that  "an  at- 
torney or  counselor  shall  not  be  allowed  to 
disclose  a  communication  made  by  his  client 
to  him,  or  his  advice  given  thereon,  in  the 
course  of  his  professional  employment."  In 
McMaster  v.  Scriven,  85  Wis.  162,  55  N.  W. 
149,  the  contest  was  In  regard  to  the  probate 
of  the  will  of  one  Susan  R.  Pitt,  deceased. 
The  paper  propounded  as  such  last  will  was 
drawn  by  J.  G.  Wickhem,  an  attorney,  and 
signed  by  him  as  one  of  the  attesting  wit- 
nesses. The  court  said:  "The  testatrix  re- 
quested Mr.  Wickhem  to  sign  the  will,  which 
was  the  result  of  the  communications  be- 
tween them,  as  a  subscribing  witness,  and  he 
signed  it  accordingly.    This  must  be  held  to 
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be  a  waiver  of  objection  to  his  competency,  so 
as  to  leave  the  witness  free  to  perform  the 
duties  of  the  position,  and  to  testify  to  any 
matter  in  relation  to  the  will  and  its  execu- 
tion of  which  he  acquired  knowledge  by  vir- 
tue of  his  professional  relation,  including  the 
mental  condition  of  the  testatrix  at  the  time." 
In  Doherty  v.  O'Callaghan,  157  Mass.  90,  31 
N.  E.  726,  the  appeal  was  from  a  decree  ad- 
mitting to  probate  the  will  of  one  Patrick 
Grealy.  Thomas  J.  Gargan,  an  attorney  at 
law,  was  permitted  to  testify,  agaiust  the  ob- 
jection and  exception  of  appellants,  in  regard 
to  what  was  said  to  him  by  Grealy  when  the 
latter  came  to  see  him  for  the  purpose  of 
having  his  will  drawn.  The  appellants  con- 
tended that  the  communications  were  privi- 
leged, and  therefore  inadmissible.  The  court, 
after  reviewing  the  authorities,  said:  "Un- 
doubtedly, while  the  testator  lives  the  attor- 
ney drawing  his  will  would  not  be  allowed, 
without  the  consent  of  the  testator,  to  testify 
to  communications  made  to  him  concerning  it, 
or  to  the  contents  of  the  will  itself;  but  after 
his  death,  and  when  the  will  is  presented  for 
probate,  we  see  no  reason  why,  as  a  matter 
of  public  policy,  the  attorney  should  not  be  al- 
lowed to  testify  as  to  directions  given  to  him 
by  the  testator,  so  that  it  may  appear  whether 
the  Instrument  presented  for  probate  is  or  is 
not  the  will  of  the  alleged  testator."  And  see, 
also,  subdivision  10  of  section  1870  of  our 
Code  of  Civil  Procedure,  which  provides: 
"The  opinion  of  a  subscribing  witness  to  a 
writing,  the  validity  of  which  is  in  dispute, 
respecting  the  mental  sanity  of  the  signer," 
may  be  given  in  evidence. 

3.  David  S.  Simon  was  called  as  a  witness 
for  proponents,  and  testified  that  he  had  re- 
sided in  Placerville  about  35  years,  and  was 
engaged  in  the  business  of  selling  dry  goods, 
clothing,  boots,  and  shoes,  under  the  firm 
name  of  Simon  &  Son,  and  was  so  engaged 
in  November,  1890;  that  'he  knew  Joseph 
Wax  "some,— had  a  slight  acquaintance  with 
him";  that  some  time  in  November  Wax 
came  to  him  and  wanted  to  know  if  he  could 
borrow  $1,200,  and  said  he  wanted  it  for  one 
year;  that  witness  inquired  about  the  prop- 
erty offered  as  security,  and  found  the  loan 
would  be  safe,  and  then  told  him  he  could 
have  the  money;  that  witness  had  a  mort- 
gage made  out,  which  was  executed,  and 
then  let  him  have  the  money;  that  witness 
closely  observed  Wax  when  the  loan  was  be- 
ing negotiated,  and  at  the  end  of  the  year 
the  money,  with  the  interest  thereon,  was  re- 
paid by  him  in  full.  The  witness  was  then 
asked:  "How  did  he  conduct  the  transac- 
tion of  borrowing  the  money,  paying  the  In- 
terest, etc.?"  The  contestants  objected  to 
the  question,  upon  the  ground  that  it  was  ir- 
relevant and  immaterial;  that  it  called  for 
the  opinion  of  the  witness,  and  not  a  state- 
ment of  facts;  ai.-d  that  the  proper  founda- 
tion had  not  been  laid.  The  objection  was 
overruled  and  an  exception  reserved,  and 
thereupon  the  witness  answered:    "lie  acted 


like  any  rational  man  would;  like  anybody 
else  would."  There  was  no  error  in  this  rul- 
ing. The  question  did  not  call  for  an  opin- 
ion of  the  witness,  but  for  a  statement  as  to 
the  conduct  and  appearance  of  Wax  at  the 
time  he  made  the  loan  and  paid  it  The 
question  was  relevant  and  material,  and  was 
proper  under  the  law  as  declared  in  People 
v.  Lavelle,  71  Cal.  351,  12  Pac.  226,  and  In 
Holland  v.  Zollner,  102  Cal.  633,  36  Pac.  930, 
and  37  Pac.  231.  The  witness  was  further 
asked:  "Prom  your  acquaintance  with  the 
man,  from  his  manner  of  transacting  business 
with  you,  what  is  your  opinion  of  the  sound- 
ness or  unsoundness  of  his  mind  at  these 
times?"  The  contestants  objected  to  the 
question,  upon  the  ground  that  It  was  irrele- 
vant, incompetent,  and  immaterial,  and  that 
no  foundation  had  been  laid  for  it,  in  that 
it  was  not  shown  that  the  witness  was  inti- 
mately acquainted  with  the  man.  The  ob- 
jection was  overruled  and  an  exception  re- 
served, and  thereupon  the  witness  answered: 
"As  stated  before,  he  acted  like  any  rational 
man  would.  The  time  we  done  business  with 
him,  as  far  as  my  opinion  goes,  his  mind  was 
perfectly  sound."  Contestants  moved  to 
strike  out  the  answer,  on  the  ground  that  it 
came  In  under  objection,  and  was  irrelevant, 
incompetent,  and  Immaterial,  as  the  witness 
had  no  intimate  acquaintance  with  the  man. 
The  motion  was  denied,  and  an  exception 
taken. 

It  is  earnestly  urged  that  these  rulings  were 
erroneous,  under  subdivision  10  of  section 
1870  of  the  Code  of  Civil  Procedure,  which 
provides  that  "the  opinion  of  an  intimate  ac- 
quaintance respecting  the  mental  sanity  of  a 
person,  the  reason  for  the  opinion  being  giv- 
en," may  be  given  in  evidence.  It  is  difficult 
to  define  definitely  what  constitutes  "an  inti- 
mate acquaintance"  within  the  meaning  of 
the  statute,  and  hence  it  has  been  held  by 
this  court,  that  the  matter  is  left  largely  to 
the  discretion  of  the  trial  court.  People  v. 
Pico,  62  Cal.  50;  Estate  of  Carpenter,  94  Cal. 
406,  29  Pac.  1101;  Wheelock  v.  Godfrey,  100 
Cal.  578,  35  Pac.  317.  In  the  case  first  cited 
it  Is  said:  "The  witnesses •  having  shown 
themselves  respectively  to  have  been  ac- 
quainted with  the  defendant,  the  determina- 
tion of  the  question  as  to  whether  that  ac- 
quaintance was  of  an  intimate  character  was 
within  the  discretion  of  the  court  below,  with 
the  exercise  of  which,  there  being  no  abuse, 
this  court  will  not  interfere."  And  in  the 
case  last  cited  it  is  said:  "From  necessity, 
much  must  be  left  to  the  discretion  of  the 
trial  court  In  determining  whether  or  not  a 
given  witness  is  an  'intimate  acquaintance' 
within  the  purview  of  the  statute."  Here, 
looking  at  all  the  evidence  given  by  the  wit- 
ness, we  cannot  say  that  there  was  such  a 
clear  abuse  of  discretion  by  the  court  below, 
in  overruling  the  objection  to  the  question 
propounded  and  in  refusing  to  strike  out  the 
answer  thereto,  as  would  Justify  a  reversal 
of  the  order  denying  a  new  trial. 
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The  above  are  all  the  points  made  for  a  re- 
versal, and,  as  no  material  error  is  disclosed 
by  the  record,  the  judgment  and  order  ap- 
pealed from  should  be  affirmed. 

We  concur:    SEARLS,  0.J  HATNES,  C. 

PER  CURIAM.  For  the.  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(106  Cal.  296) 

Ex  parte  WONG  YON  TING.  (No.  21,177.) 
(Supreme  Court  of  California.   March  9,  1895.) 

CON8TITCTIOKAI#  LaW— RIGHT  TO  Jl'RY  TRIAL 

One  charged  with  practicing  medicine, 
without  haying  procured  a  certificate,  in  viola- 
tion of  Act  April  3, 1876,  as  amended,  is  entitled 
to  a  trial  by  jury. 

In  bank. 

Habeas  corpus  by  Wong  Yon  Ting.  Peti- 
tioner discharged. 

A.  B.  Hotchkiss  and  John  T.  Jones,  for  pe- 
titioner.   M.  T.  Owens,  for  respondent 

McFARLAND,  J.  The  petitioner  is  in  the 
custody  of  the  chief  of  police,  under  a  con- 
viction In  the  police  court  of  the  city  of  Los 
Angeles  of  the  offense  of  practicing  medicine 
without  having  procured  a  certificate  from 
a  board  of  examiners,  contrary  to  the  provi- 
sions of  "An  act  to  regulate  the  practice  of 
medicine,"  approved  April  3,  1876,  and  an 
act  supplemental  thereto,  which  went  into 
effect  April  1,  1878  (St  1875-76,  p.  792;  St. 
1877-78,  p.  918);  and  he  asks  to  be  dis- 
charged from  such  custody  on  a  writ  of  ha- 
beas corpus  heretofore  issued  out  of  this 
court 

Many  of  the  grounds  upon  which  the  dis- 
charge is  asked  cannot  be  considered  on  this 
writ  The  only  question  before  us  necessary 
to  be  decided  is  whether  or  not  the  appel- 
lant was  entitled  to'  a  jury  trial.  He  de- 
manded a  trial  by  jury;  but  his  demand  was 
denied,  and  the  police  judge  proceeded  to 
try  and  convict  him  without  a  jury.  It 
seems  to  be  admitted  by  counsel  for  respond- 
ent that-  if  petitioner  was  entitled  to  a  jury 
trial,  and  had  demanded  It,  then  the  judge, 
sitting  without  a  Jury,  did  not  constitute  a 
court  having  Jurisdiction  to  try  the  case. 
The  point  that  the  refusal  of  a  jury  can  be 
reviewed  only  on  appeal  is  not  made.  The 
case  of  Taylor  v.  Reynolds,  92  Cal.  573,  28 
Pac.  688,  seems  to  be  determinative  of  the 
case  at  bar  in  favor  of  petitioner.  Indeed 
that  case  was  not  so  strong  in  favor  of  the 
petitioner  as  the  one  at  bar;  for  in  that  case 
the  violation  of  a  city  ordinance  was  in- 
volved, while  here  the  petitioner  was  charged 
with  a  criminal  offense  created  by  a  state 
law.  But  it  was  held  in  the  former  case 
that  the  action  was  a  general  "criminal  pro- 
ceeding," and  that  therefore  the  petitioner 
was  entitled  to  a  Jury  trial;  and  in  the  opin- 
ion the  following  language  used  by  Dillon  in 


his  work  on  Municipal  Corporations  Is  quot- 
ed approvingly:  "So  here,  when  the  act  or 
omission  sought  to  be  punished  by  imprison- 
ment under  a  municipal  ordinance  is  hi  Its 
nature  not  peculiarly  an  offense  against  the 
municipality,  but  rather  against  the  public  at 
large,  and  when  it  falls  within  the  legal  or 
common-law  notion  of  a  crime  or  misdemean- 
or, and  especially  when,  being  of  such  a  na- 
ture, it  is  embraced  in  the  criminal  code  of 
the  state,  then  the  constitutional  guaranties 
Intended  to  secure  the  liberty  of  the  citizen 
and  the  right  of  a  trial  by  jury  cannot  be 
evaded  by  the  nature  of  the  powers  vested 
In  the  municipal  corporation  or  the  nature  of 
the  jurisdiction  conferred  upon  the  municipal 
courts."  And  the  foregoing  language  applies 
with  much  greater  force  to  a  case  like  the 
one  at  bar,  where  the  offense  charged  arises 
under  a  general  state  law,  than  to  a  case 
where  the  offense  arises  under  a  mere  munici- 
pal ordinance.  It  Is  also  an  answer  to  the 
contention  that  the  so-called  "Whitney  Act" 
(Deering's  Pol.  Code,  pp.  716,  717)  gives  juris- 
diction to  the  judges  of  police  courts  of  cities 
"having  thirty  thousand  and  under  one  hun- 
dred thousand  inhabitants,"  which  included 
Los  Angeles  and  Oakland,  to  try  misdemean- 
ors without  a  jury.  The  language  of  section  5 
of  said  act  relied  on  is  as  follows:  "And  In 
such  of  the  cases  enumerated  In  this,  section 
In  which  trial  by  Jury  Is  not  secured  by  the 
constitution  of  the  state,  he  may  proceed  in 
the  first  Instance  without  a  jury;  but  on  ap- 
peal the  defendant  shall  be  entitled  to  trial 
by  Jury  in  the  superior  court"  This  lan- 
guage is  at  least  quite  uncertain  and  am- 
biguous. It  is  difficult  to  determine  what 
cases  are  "enumerated  in  this  section,"  or 
whether  It  is  intended  to  give  the  accused 
absolutely  a  trial  by  Jury  in  the  superior 
court,  if  he  chooses  to  appeal.  If  valid  oth- 
erwise, it  would  be  a  grave  question  whether 
it  Is  not  invalid  for  want  of  uniform  opera- 
tion, in  that  under  its  provisions  a  person 
charged  with  violating  a  general  law  In  any 
other  part  of  the  state  would  be  entitled 
to  a  jury  trial,  while  a  person  charged  with 
the  same  offense  in  either  of  said  two  cities 
would  be  denied  the  right  to  such  a  trial. 
However,  the  words,  "in  which  trial  by  jury 
is  not  secured  by  the  constitution,"  leave  the 
whole  question  open;  and  the  legislature, 
under  the  authorities  above  cited,  did  not 
have  the  power  to  take  away  the  constitu- 
tional right  to  a  jury  trial  In  a  case  like  the 
one  at  bar.  The  petitioner  was  accused  of 
an  offense  "against  the  public  at  large,"  and 
falling  "within  the  legal  or  common-law  no- 
tion of  a  crime  or  misdemeanor,"  and  "em- 
braced in  the  criminal  code  of  the  state,"  and 
was  therefore  entitled  to  the  constitutional 
guaranty  of  the  right  to  a  trial  by  jury. 

There  are,  no  doubt  some  cases  which  do 
not  come  within  the  constitutional  guarantee 
that  "the  right  of  trial  by  Jury  shall  be  se- 
cured to  all  and  remain  inviolate."  It  has  been 
held  to  refer  generally  to  the  right  of  trial 
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by  Jury  as  it  existed  at  common  law  and  at 
the  time  the  constitution  was  adopted.  With 
respect  to  the  civil  as  distinguished  from  the 
criminal  law,  the  right  never  existed  in  pure- 
ly equity  cases  or  in  many  other  proceedings 
for  the  enforcement  of  private  rights.  It 
has  been  held  also  not  to  apply  here  to  cer- 
tain statutory  proceedings  not  known  to  the 
common  law.  It  has  also  been  sometimes 
said  in  a  general  way,  when  the  point  was 
not  before  the  court,  that  it  does  not  apply 
to  a  crime  created  by  statute  and  which  did 
not  exist  at  common  law;  but  this  certainly 
cannot  be  taken  as  a  correct  general  state- 
ment of  the  law.  No  court  would  hold,  for 
instance,  that  a  person  charged  with  the  stat- 
utory crimes  of  embezzlement  or  displacing 
part  of  a  railroad,  which  is  a  felony,  could 
be  legally  tried  without  a  jury.  Modern  im- 
provements and  changes  In  society  and  busi- 
ness have  made  it  necessary  to  create  fel- 
onies unknown  to  the  common  law;  but,  If 
they  had  existed  in  the  last  century,  they 
certainly  would  have  been  triable  In  England 
by  a  jury.  In  fact,  the  general  rule  at  com- 
mon law  proper  was  that  accusations  of  all 
crimes  involving  loss  of  liberty  as  a  punish- 
ment were  triable  by  a  Jury;  but  parliament 
(which  Is  supreme)  provided  by  various  stat- 
utes that  there  should  be  summary  trials  by 
justices,  of  the  peace,  without  a  Jury,  of  cer- 
tain petty  offenses.  Blackstone  refers  to  the 
matter,  as  follows:  "By  a  summary  proceed- 
ing I  mean  principally  such  as  is  directed  by 
several  acts  of  parliament  (for  the  common 
law  Is  a  stranger  to  It,  unless  in  the  case  of 
contempts)  for  the  conviction  of  offenders 
and  the  indicting  of  certain  penalties  created 
by  those  acts  of  parliament.  In  these  there 
la  no  intervention  of  a  jury,  but  the  party 
accused  is  acquitted  or  condemned  by  the 
suffrage  of  such  person  only  as  the  statute 
has  appointed  as  his  judge."  He  protests 
against  the  extent  to  which  such  statutes 
had  gone,  and  says:  "But  it  has  of  late  been 
so  far  extended  as,  If  a  check  be  not  timely 
given,  to  threaten  the  disuse  of  our  admira- 
ble and  truly  English  trial  by  jury,  unless 
only  in  capital  cases."  In  addition  to  of- 
fenses against  the  revenue  laws  and  attach- 
ments for  contempts,  he  describes  the  class 
of  ordinary  petty  offenses  provided  for  by 
such  statutes  as  follows:  "Another  branch 
of  summary  proceedings  Is  that  before  jus- 
tices of  the  peace  In  order  to  Inflict  divers 
petty  pecuniary  mulcts  and  corporal  penal- 
ties denounced  by  act  of  parliament  for  many 
disorderly  offenses,  such  as  common  swear- 
ing, drunkenness,  vagrancy,  idleness,  and  a 
vast  variety  of  others,  for  which  I  must 
refer  the  student  to  the  Justice  books  former- 
ly cited,  and  which  used  to  be  formerly  pun- 
ished by  the  verdict  of  a  jury  In  the  eourt- 
leet."  4  Bl.  Comm.  281.  And  again,  speak- 
ing of  the  right  of  jury  trial,  he  says:  "So 
that  the  liberties  of  England  cannot  but 
subsist  so  long  as  this  palladium  remains 
sacred  and  Inviolate,  not  only  from  all  open 


attacks  (which  none  will  be  so  hardy  as  to 
make),  but  also  from  all  secret  machinations 
which  may  sap  and  undermine  it,  by  Intro- 
ducing new  and  arbitrary  methods  of  trial 
by  justices  of  the  peace,  commissioners  of 
the  revenue,  and  courts  of  conscience.  And 
however  convenient  these  may  appear  at- 
first  (as  doubtless  all  arbitrary  powers,  well 
executed,  are  the  more  convenient),  yet  let 
It  be  again  remembered  that  delays  and  lit- 
tle inconveniences  in  the  forms  of  justice  are 
the  price  that  all  free  nations  must  pay  for 
their  liberty  in  more  substantial  matters." 
Id.  p.  350.  From  the  foregoing  it  clearly  ap- 
pears that  those  summary  proceedings  under 
special  statutes  were  marked  innovations 
upon  the  common  law.  But,  as  they  were 
in  existence  at  the  time  of  the  separation  of 
the  American  colonies  from  England,  it  is, 
perhaps,  proper  to  say  that  the  guaranties 
In  the  various  state  constitutions  of  the 
right  of  jury  trial  do  not  prohibit  the  legis- 
lature from  providing  for  summary  proceed- 
ings without  a  Jury,  in  cases  of  such  pet- 
ty offenses  as  are  enumerated  in  said  Eng- 
lish statutes,  or  In  cases  where  the  offenses 
so  dealt  with  are  Intrinsically  of  the  same 
nature  and  degree  as  those  mentioned  In 
said  statutes.  But  the  rule  cannot  safely 
be  made  much  broader.  This  rule  would,  no 
doubt,  allow  the  legislature  to  provide  for 
summary  proceedings  without  a  Jury,  against 
those  violating  municipal  by-laws,  proper 
where  the  offenses  charged  are  in  their  na- 
ture similar  to  those  petty  offenses  mention- 
ed in  said  English  statutes.  See  1  Dill.  Mun. 
Corp.  f  433.  Of  course,  cases  may  arise  very 
diflicult  of  assignment  to  the  proper  side  of 
the  line  of  constitutional  right  to  a  jury  trial, 
but  no  absolute  rule  can  be  formulated  that 
will  dispose  of  all  possible  cases.  However, 
in  the  case  at  bar  the  petitioner  was  clearly 
entitled  to  a  Jury  trial.  The  offense  with 
which  he  was  charged  was  a  violation  of  a 
general  law  of  the  state;  it  was  punishable 
by  a  fine  of  $500  and  imprisonment  for  one 
year,  and  his  conviction  destroyed,  practical- 
ly, his  means  of  livelihood;  it  was  not  in  any 
sense  a  minor  or  petty  offense;  and  such  a 
crime  would  have  been  triable  at  common 
law  by  a  jury.  Parliament  could,  of  course, 
have  provided  that  a  trial  for  such  a  crime, 
or  for  any  crime,  should  be  without  a  Jury, 
because  parliament  is  omnipotent;  but  Amer- 
ican legislatures  have  no  such  power,  for 
they  are  limited  by  written  constitutions. 
It  is  ordered  that  the  petitioner  be  dis- 
charged from  custody. 

We  concur:  VAN  FLEET,  J.;  HARRISON, 
J.;  GAROUTTE,  J. 

(106  Cal.  331) 

RAGSDALE  v.  NAGLE.   (No.  15,741.) 
(Supreme  Court  of  California.   March  11,  1895.) 
Salb  of  Good  Will— Breach  or  Contract. 
1.  A  breach  of  his  covenant,  by  one  who 
conveys  his  interest  in  the  business  of  abstract 
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maker,  that  he  will  not  engage  In  such  business 
in  the  county  so  long  as  it  is  carried  on  by  the 
purchaser,  cannot  be  justified  by  him  on  the 
ground  that  the  purchaser  was  not  carrying  on 
such  business  because  of  his  having  previously 
transferred  the  property  engaged  therein  to  a  cer- 
tain corporation,  where  such  corporation  was 
formed  for  the  sole  purpose  of  raising  funds,  and 
was  conducted  for  the  exclusive  benefit  of  the 
purchaser  who  owned  practically  all  its  stock. 

2.  A  contract  otherwise  valid  is  not  void  in 
toto  merely  because,  in  certain  independent  par- 
ticulars, it  is  broader  than,  or  goes  beyond  the 
scope  of.  the  law.  * 

3.  The  searching  or  abstracting  of  records  is 
a  "business."  within  Civ.  Code,  J  1674,  providing 
that  one  who  sells  the  good  will  of  a  business 
may  agree  with  the  buyer  to  refrain  from  carry- 
ing on  a  similar  business. 

Department  1.  Appeal  from  superior  court, 
Sonoma  county;  R.  W.  Crawford,  Judge. 

Action  by  J.  W.  Ragsdale  against  F.  G. 
Nagle  to  enjoin  the  defendant  from  carry- 
ing on  the  business  of  searcher  of  records 
or  abstracter,  under  an  alleged  contract, 
whereby  defendant  had  agreed  not  to  carry 
on  such  business  In  a  specified  territory. 
From  a  judgment  granting  the  injunction  as 
prayed  for,  and  an  order  denying  a  new 
trial,  defendant  appeals.  Affirmed. 

J.  T.  Campbell,  A.  B.  Ware,  and  Ruth- 
ledge  &  Press ly,  for  appellant.  J.  A.  Bar- 
ham  and  C  S.  Farquar,  for  respondent 

GAROUTTE,  J.  This  is  an  action  to  re- 
strain the  defendant  from  carrying  on  the 
business  of  searcher  of  records,  or  abstract- 
er, in  the  county  of  Sonoma.  An  injunc- 
tion as  prayed  for  was  issued  by  the  trial 
court,  and  an  appeal  has  been  taken  from 
the  Judgment,  and  from  the  order  denying 
a  new  trial.  The  cause  of  action  is  based 
upon  a  certain  contract  entered  into  be- 
tween plaintiff  and  one  Brown,  upon  the  one 
side,  and  defendant  Nagle,  upon  the  other. 
At  the  date  of  the  contract,  both  plaintiff 
and  defendant  were  engaged  in  the  business 
of  abstracting  in  the  county  of  Sonoma,  and, 
in  consideration  of  the  sum  of  $7,000,  Nagle 
transferred  to  Ragsdale  and  Brown  the  per- 
sonal property  then  used  by  him  in  the  busi- 
ness, also  the  good  will;  and  he  further  cove- 
nanted that  he  would  not  carry  on  the  busi- 
ness of  searcher  of  records  in  Sonoma  coun- 
ty, or  tiv-  business  of  conveyancing  In  the 
city  of  tfaiita  Rosa,  so  long  as  either  Rags- 
dale or  Brown  should  carry  on  a  like  busi- 
ness in  said  county.  In  accordance  with  the 
terms  of  his  agreement,  defendant  ceased 
business  for  the  time  being,  but  some  months 
thereafter  re-entered  the  field  and  was  ac- 
tively engaged  in  the  abstract  business  at 
the  tune  this  action  was  begun.  Defendant 
denies  that  he  has  violated  the  terms  of  his 
agreement,  and  justifies  his  acts  upon  the  plea 
that  neither  plaintiff,  Ragsdale,  nor  Brown 
was  engaged  in  the  business  when  he  enter- 
.ed  the  field  the  second  time.  Upon  this 
question  it  appears  by  the  evidence  that, 
prior  to  the  contract  with  the  defendant, 
plaintiff,  Ragsdale,  had  transferred  to  a  cor- 


poration known  as  the  Sonoma  County  Ab- 
stract Bureau  all  the  personal  property  used 
by  him  in  the  making  of  abstracts,  and  that, 
subsequent  to  the  contract  with  Nagle,  he 
transferred  to  this  corporation  all  the  per- 
sonal  property  secured  by  him  and  Brown 
under  said  contract.  And,  to  put  the  mat- 
ter more  concisely,  defendant  claims  that 
neither  Ragsdale  nor  Brown  was  engaged  in 
the  business  of  abstracting  at  the  time  he 
re-entered  therein,  but  that  their  business 
had  passed  to  the  said  corporation,  and 
consequently  he  was  absolved  from  the  cove- 
nants of  the  contract. 

1.  The  court  found  that  during  these  times 
plaintiff  had  continuously  carried  on  the 
business  of  making  abstracts,  searching  rec- 
ords, and  conveyancing  in  Sonoma  county, 
and  this  finding  meets  with  our  approval. 
The  evidence  discloses:  That  Ragsdale  did 
business  under  the  name  of  the  Sonoma 
County  Abstract  Bureau  prior  to  its  incor- 
poration, and  that  It  was  incorporated  by 
him  for  the  sole  purpose  of  securing  funds 
by  placing  the  stock  as  collateral.  He  subscrib- 
ed for  all  the  stock  save  40  shares,  which 
passed  to  the  other  four  directors  without 
consideration,  they  being  accommodation  di- 
rectors only.  That  during  this  time,  and 
up  to  the  date  of  the  aforesaid  contract  with 
the  defendant,  plaintiff  had  full  and  entire 
charge  of  the  business;  hired,  paid,  and  dis- 
charged employes;  appropriated  the  receipts; 
accounted  to  nobody;  did  not  consult  the 
directors;  and  In  every  way  carried  on  the 
business  as  an  owner  and  proprietor.  This 
was  all  done,  not  only  without  objection 
by  the  directors  of  the  corporation,  but  with 
their  knowledge  and  consent  As  far  as 
conducting  the  business  was  concerned,  the 
corporation  was  entirely  passive,  and,  judg- 
ed by  the  evidence,  It  certainly  was  a  matter 
In  which  It  manifested  no  interest  The  cor- 
poration was  created,  and  the  title  to  the 
property  used  In  the  abstract  business  was 
vested  in  It,  for  a  certain  purpose,  to  wit, 
the  raising  of  money.  It  served  the  pur- 
pose of  its  creation,  and,  having  done  so, 
appears  to  have  been  entirely  satisfied.  Such 
was  the  condition  of  things  at  the  date  of 
the  contract  and  they  so  remained.  The 
business  was  conducted  the  same  after  the 
making  of  this  contract  as  It  was  before.  If 
Ragsdale  was  out  of  the  business  at  any 
time  thereafter,  he  was  out  of  the  business 
at  the  time  he  entered  into  tne  contract;  yet 
such  cannot  be  the  case,  and  counsel  for 
defendant  do  not  claim  it  It  Is  claimed 
that  Ragsdale  went  out  of  business  when  he 
transferred  the  personal  property  obtained 
from  Nagle  to  the  corporation;  but  such 
a  result  does  not  follow.  The  location  of 
the  legal  title  to  this  property  In  some  par- 
ticular person  or  corporation  In  no  way  casts 
light  upon  the  question  at  Issue.  That  fact 
In  no  way  determines  who  is  carrying  on 
the  business  of  abstracting  by  the  use  of 
that  property.    The  title  to  the  property 
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may  be  In  one  person,  and  the  business  of 

abstracting  with  it  in  another. 

2.  It  Is  claimed  that  the  contract  is  void 
because  it  goes  beyond  the  scope  of  the  law 
in  certain  particulars.  For  present  purposes 
only,  let  us  concede  that  the  contract  is 
broader  In  certain  respects  than  the  law; 
still,  it  Is  entirely  valid  in  all  those  particu- 
lars in  which  it  comes  within  the  provisions 
of  the  law.  Brown  v.  Kling,  101  Cal.  295, 
85  Pac.  905;  City  Carpet  Works  v.  Jones, 
102  Cal.  506,  36  Pac.  841. 

3.  Section  1074  of  the  Civil  Code  says  that 
one  who  sells  the  good  will  of  a  "business" 
may  agree  with  the  buyer  to  refrain  from 
carrying  on  a  similar  "business."  It  is  now 
claimed  that  abstracting  Is  not  a  business, 
but  a  profession  or  trade;  and  that,  there- 
fore, the  provisions  of  the  Code  do  not  apply 
to  the  present  case.  It  is  sufficient  to  say 
the  section  Is  broad  enough  to  bring  the 
present  case  within  its  scope.  As  to  the  mean- 
ing of  the  word  "business,"  see  2  Am.  & 
Eng.  Enc.  Law,  p.  699. 

For  the  foregoing  reasons,  the  Judgment 
and  order  are  affirmed. 

We  concur:  HARRISON,  J.;  VAN 
FLEET,  J. 


(108  Cal.  30C) 

LOWER  KINGS  RIVER  RECLAMATION 
DIST„  NO.  531,  v.  PHILLIPS  et  aL. 
(No.  18,341.) 
(Supreme  Court  of  California.    March  11, 
1895.) 

Reclamation  of  Swamp  Land— Assessment — Con- 
clusiveness— Sufficiency  of  Description— 
Qualification  of  Commissioners. 

1.  An  order  of  the  board  of  supervisors  ap- 
proving the  organization  of  a  reclamation  dis- 
trict organized  under  Pol.  Code,  §  3446,  is  con- 
clusive, in  an  action  by  the  district  to  recover 
an  assessment  against  the  owner  of  land  situated 
therein,  that  the  district  was  lawfully  organized, 
and  that  such  land  is  overflowed  land,  but  not 
that  the  assessment  was  lawfully  made,  so  as  to 
preclude  evidence  that  his  land  was  not  benefit- 
ed, and  was  excessively  assessed. 

2.  Such  landowner  is  not  deprived  of  the 
right  to  defend  because  of  the  alleged  inequal- 
ity of  the  assessment  on  the  ground  that  such  de- 
fense is  a  collateral  attack  upon  the  determina- 
tion of  the  assessment  commissioners,  there  be- 
ing no  law  giving  him  an  opportunity  to  be 
heard  at  the  time  of  such  assessment  of  bis  land. 

3.  The  lands  included  in  a  reclamation  dis- 
trict assessment  are  sufficiently  described  in  a 
list  which  contains  such  abbreviations  as  are 
uniformly  used  "in  such  lists,  and  which  must 
have  been  understood  by  all  taxpayers  who  ex- 
amine them. 

4.  A  person  appointed  a  commissioner  to 
view  and  assess  the  lands  in  a  reclamation  dis- 
trict is  a  "disinterested  person," wit hiu  Pol.  Code, 
8  3-150,  where  he  owns  no  land  in  the  district, 
and  has  no  pecuniary  interest  that  could  have 
affected  the  assessment,  although  he  was  secre- 
tary of  the  board  of  trustees  of  the  district, 
and  received  a  salary  as  such. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  county; 
M.  K.  Harris.  Judge. 

Action  by  Lower  Kings  River  Reclama- 


tion District,  No.  531,  against  P.  C.  Phillips 
and  another  to  recover  from  the  said  Phil- 
Hps  an  assessment  levied  on  his  land  by 
said  district,  and  also  to  procure  an  order 
for  the  sale  of  the  land  to  satisfy  the  as- 
sessment. From  a  judgment  In  favor  of 
plaintiff,  and  denying  a  new  trial,  defend- 
ants appeal  Reversed  and  remanded. 

Daggett  &  Adams,  for  appellants.  8.  C. 
Denson,  for  respondent. 

VANCLIEF,  O.  The  plaintiff  purports  to 
be  a  corporation  organized  under  the  provi- 
sions of  Pol.  Code,  I  3446  et  seq.,  for  the  rec- 
lamation of  swamp  and  overflowed  land), 
a  majority  of  which  are  situate  In  the  county 
of  Fresno,  and  the  remainder  in  the  county 
of  Tulare;  and  the  proceedings  for  the  or- 
ganization of  which  were  taken  by  petition 
to  the  board  of  supervisors  of  the  county  of 
Fresno.  The  object  of  this  action  is  to  re- 
cover from  the  defendant  Phillips  an  assess- 
ment of  Jl.542.45.  levied  upon  a  tract  (300 
acres)  of  his  land  situate  within  the  plain- 
tiff district,  and  In  the  county  of  Fresno, 
where  this  action  was  tried;  and  also  to 
procure  an  order  for  the  sale  of  said  land  to 
satisfy  the  assessment.  The  San  Francisco 
Savings  Union  (a  corporation)  Is  made  a  par- 
ty defendant  on  the  ground  that  it  claims  a 
lien  on  the  assessed  land.  The  unverified 
complaint  is  composed  of  allegations  of  all 
facts  necessary  to  show  that  the  district 
was  duly  organized,  that  the  assessment  was 
properly  levied,  apd  that  the  defendant  re- 
fused to  pay  the  assessment  The  answer 
of  defendants  admits  that  the  defendant 
Phillips  owns  the  land  alleged  to  have  been 
assessed  to  him,  but  denies  all  other  allega- 
tions of  the  complaint;  and  then  alleges  the 
following  further  defenses:  *"(1)  That  defend- 
ant's lands  were  not  subject  to  be  embraced 
in  any  swamp  and  overflowed  land  district 
formed  under  the  provisions  of  the  Political 
Code,  for  the  reason  that  they  are  not,  and 
never  have  been,  swamp  or  overflowed  land, 
but  are,  and  always  have  been,  high  and  dry 
lands;  that  they  were  originally  owned  by 
the  government  of  the  United  States,  and 
never  granted  to  the  state  of  California,  bnt 
were  granted  by  said  government  directly  to 
the  grantors  of  the  defendant  Phillips  under 
the  laws  of  congress  providing  for  the  sale 
of  lands  belonging  to  the  government  of  the 
United  States.  (2)  That  the  commissioners 
appointed  to  view  and  assess  said  lands  were 
not  disinterested  persons;  that  one  of  them, 
F.  A.  Blnkely,  was  Interested,  and  therefore 
disqualified  to  act  as  such  commissioner,  be- 
cause be  was  secretary  of  the  board  of  trus- 
tees of  plaintiff,  under  a  salary,  at  the  time 
he  was  appointed,  and  during  all  the  time  be 
acted,  as  such  commissioner.  (3)  That  the 
commissioners  appointed  to  view  and  assess  - 
the  lands  In  said  district  did  not  view  the 
lands  which  they  assessed  to  the  defendant 
Phillips,  and  did  not  assess  them  in  propor 
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tlon  to  the  whole  expense  of  the  works,  and 
to  the  benefits  resulting  to  them  from  such 
works,  but,  on  the  contrary,  fraudulently  and 
arbitrarily  assessed  the  lands  of  the  defend- 
ant Phillips  without  regard  to  any  benefit 
to  them  resulting  from  said  works;  and  that 
said  works  do  not  and  will  not  benefit  de- 
fendant's lands  in  any  form  or  to  any  extent 
whatever."  The  court  found  as  facts  "that 
all  and  singular  the  allegations  contained  In 
plaintiff's  amended  complaint  are  true  as 
averred,"  and  further  specially  found  for 
plaintiff  on  all  issues  tendered  by  the  answer, 
and  thereupon  rendered  judgment  in  favor 
of  plamtiff  in  accordance  with  the  prayer 
of  the  complaint.  The  defendants  have  ap- 
pealed from  the  judgment  and  from  an  order 
denying  their  motion  for  a  new  trial. 

The  assessment  list  shows  that  the  whole 
number  of  acres  assessed  was  8,400;  that 
the  amount  of  the  assessment  was  $42,786.48, 
and  that  the  average  rate  was  $5.04  per 
acre;  that  28  distinct  tracts  of  land  were 
assessed,  each  to  a  distinct  owner,  at  rates 
ranging  from  $4.11  to  $5.55  per  acre,  except 
one  tract  of  26  acres,  which  was  assessed  to 
a  railroad  company  at  $10.28  per  acre,  while 
the  rate  of  the  assessment  on  defendant's 
tract  of  300  acres  involved  in  this  action  is 
$5.14  per  acre,  being  10  cents  above  the  aver- 
age. For  the  purpose  of  proving  that  the 
300  acres  of  land  assessed  to  defendant  was 
not  and  would  not  be  benefited  by  the  rec- 
lamation works,  and  that  the  assessment 
thereof  at  $5.14  per  acre  had  been  arbitrari- 
ly imposed,  without  regard  to  benefits,  and 
was  grossly  excessive  and  oppressive,  and 
also  to  show  that  the  district  was  not  law- 
fully organized,  the  defendant  offered  certain 
documentary  evidence  and  the  testimony  of 
several  witnesses.  All  such  evidence  was 
objected  to  by  plaintiff's  counsel  on  the 
ground  of  incompetency  for  the  following 
reasons:  (1)  That  the  order  of  the  board  of 
supervisors  approving  the  organization  of  the 
district  is  conclusive  evidence  that  all  the 
lands  included  In  the  district  are  swamp  and 
overflowed  lands  in  the  sense  of  section  3446 
of  the  Political  Code,  and  are  susceptible  of 
benefit  by  reclamation;  and  (2)  that  the  ac- 
tion of  the  commissioners  in  apportioning  the 
assessment  is  likewise  conclusive  that  the 
assessment  of  defendant's  land  is  propor- 
tionate to  the  benefits  resulting  from  the 
reclamation  works.  The  court  heard  the  ev- 
idence offered  by  defendant  without  ruling 
upon  the  objections  thereto  at  the  time  they 
were  made,  but  with  the  understanding  that 
the  questions  raised  by  the  objections  would 
be  expressly  decided  before  the  decision  of 
the  case.  The  substance  of  the  evidence 
thus  received  subject  to  the  objections  was: 
(1)  A  map  of  the  township  according  to  gov- 
ernment survey,  showing  that  defendant's 
land  was  segregated  from  swamp  and  over- 
flowed land  by  the  government  survey;  (2) 
patent  for  said  land  from  the  United  States 
to  defendant's  grantor;  (3)  written  protest 


of  defendant  and  others  against  the  inclu- 
sion of  their  lands  in  the  district,  presented  . 
to  the  board  of  supervisors  of  Fresno  coun- 
ty in  answer  to  the  petition  for  the  forma- 
tion of  the  district;  (4)  the  testimony  of  the 
defendant  Phillips  and  five  other  witnesses, 
—P.  Byrd,  George  D.  Wood,  3.  T.  Brooks,  M. 
C.  Wood,  and  T.  J.  Hames,— tending  to  prove 
that  only  a  small  part  of  defendant's  land 
had  ever  been  overflowed,  and  only  five  or 
six  times  within  30  years;  that  such  over- 
flows did  not  prevent  the  raising  of  a  crop 
thereon  during  the  years  of  the  overflow; 
and  that  defendant's  land  was  not  swamp  or 
overflowed  land,  and  would  not  be  benefited 
by  the  reclamation  works.  Before  finding 
the  facts,  the  court  expressly  sustained  the 
objections  of  plaintiff  to  all  evidence  offered 
by  defendant  "touching  the  character  of  the 
lands  in  the  district,  the  due  incorporation  of 
plaintiff,  or  the  question  of  benefits  to  the 
lands";  to  which  rulings  defendants  duly 
excepted.  The  most  important  question  to 
be  decided  is  whether  or  not  the  court  erred 
in  thus  excluding  defendant's  evidence.  The 
evidence  excluded  was  amply  sufficient  to 
justify  a  finding  that  at  least  five-sixths  of 
defendant's  land  was  not,  In  fact,  swamp 
nor  overflowed  land,  and  would  not  be  ben- 
efited by  the  reclamation  works. 

1.  The  due  organization  of  the  district  was 
alleged  In  the  complaint  and  denied  in  the 
answer,  and  therefore  was  In  issue;  and  this 
issue  was  tendered  by  plaintiff,  and  was  ma- 
terial. On  the  part  of  the  plaintiff,  the  af- 
firmative thereof  was  proved  by  the  order 
of  the  board  of  supervisors  of  Fresno  county, 
made  upon  a  proper  petition,  after  due  no- 
tice to,  and  appearance  and  answer  (remon- 
strance) by,  the  defendant  in  this  action. 
That  order  of  the  board  of  supervisors  was, 
therefore,  conclusive  evidence  against  the 
defendant  that  the  district  was  lawfully  or- 
ganized, including  his  land  (though  It  may 
not  have  been  so  against  the  state),  because 
it  was  an  adjudication  of  the  same  issue 
tried  in  this  case,  and  between  the  same  par- 
ties, and  not  because  the  attack  upon  that 
order  was  a  collateral  attack,  nor  because  the 
district  may  have  been  a  de  facto  corpora- 
tion. The  rules  as  to  collateral  attack  and 
de  facto  corporations  do  not  apply,  it  being 
a  case  of  res  judicata.  Van  hieet,  Coll.  At- 
tack, §  17,  and  cases  there  cited  as  to  the 
distinction  between  res  judicata  and  collat- 
eral attack.  In  this  connection  it  is  to  be 
noted  that  the  grounds  of  the  written  remon- 
strance filed  by  defendant  with  the  board  of 
supervisors  in  answer  to  the  petition  for  the 
formation  of  the  district  were  that  defend- 
ant's land  was  not  swamp  nor  overflowed 
land,  and  would  not  be  benefited  by  the  pro- 
posed works  in  any  degree.  Therefore  the 
order  of  the  board  including  defendant's  laud 
in  the  district  is  conclusive  against  him  that 
the  land  Included  was  of  a  character  which 
the  law  authorized  to  be  included  in  the  dis- 
trict   But  the  question  whether  the  law  au- 
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tborlzes  the  Inclusion  of  land,  under  any  cir- 
cumstances, which  Is  not  swamp  nor  over- 
flowed land,  or  which  would  not  be  benefited, 
is  not  a  question  of  fact;  and,  as  a  question 
of  law,  does  not  appear  to  have  been  decid- 
ed by  the  board  of  supervisors.  Perhaps 
lands  which  are  not,  In  fact,  swamp  nor  over- 
flowed may  be  benefited  in  some  degree  by 
the  reclamation  of  adjacent  swamp  and  over- 
flowed land;  and  in  some  cases  it  may  be 
impracticable  to  form  a  district  without  in- 
cluding some  land  that  is  not  swamp  nor 
overflowed.  But,  however  this  may  be,  the 
law  is  imperative  that  all  lands  included  in 
a  district  must  be  assessed  In  proportion  to 
benefits  resulting  from  the  reclamation 
works;  and,  consequently,  that  lands  which 
are  not  in  any  way  benefited  by  such  works 
should  not  be  assessed  at  all.  From  the  fore- 
going considerations  it  follows,  I  think,  that 
the  court  did  not  err  in  excluding  all  evidence 
offered  to  prove  that  the  plaintiff  district 
was  not  lawfully  organized. 

2.  But  I  think  the  court  erred  in  excluding 
the  evidence  tending  to  prove  that  defend- 
ant's land  was  not  benefited  by  the  reclama- 
tion works,  and  was  arbitrarily  and  excess- 
ively assessed,  without  regard  to  proportion- 
ate benefits.  As  to  this,  also,  the  pleadings 
raised  a  material  issue  tendered  by  the  plain- 
tiff by  the  allegations  that  the  duly-qualified 
commissioners  "did  jointly  view  each  and 
every  tract  thereof  [the  district],,  and  did 
assess  upon  the  same  charges  proportionate 
to  the  entire  amount  assessed  and  to  the 
benefits  which  would  result  to  each  tract 
from  the  reclamation  works."  This  allega- 
tion having  been  denied,  It  devolved  upon 
the  plaintiff  to  prove  it;  and  it  is  claimed 
by  respondent's  counsel  that  plaintiff  did 
conclusively  prove  it  by  the  Introduction  in 
evidence,  of  the  assessment  list  duly  authen- 
ticated by  the  certificate  of  the  commission- 
ers. The  contention  of  respondent's  coun- 
sel that  the  assessment  roll  in  due  form  is 
conclusive  evidence  that  the  assessment  was 
lawfully  made  in  proportion  to  benefits,  etc., 
seems  to  find  countenance  in  the  cases  of 
People  v.  Hagar.  52  Cal.  181,  and  People  v. 
Hagar.  08  Cal.  59,  4  Pac.  951.  But  in  Rec- 
lamation Dist.  No.  108  v.  Evans,  61  Cal. 
104,  it  was  held  otherwise.  That  was  an 
action  to  enforce  a  swamp-land  district  as- 
sessment, in  which  it  was  contended  that 
the  law  authorizing  such  assessment  is  un- 
constitutional, since  it  purports  to  authorize 
a  deprivation  of  the  taxpayer  of  his  property 
without  due  process  of  law,  in  that  it  affords 
him  no  opportunity  to  be  heard  upon  the 
question  as  to  whether  the  assessment  is 
proportionate  to  benefits,  as  the  law  requires 
it  to  be.  The  only  answer  to  this  by  this 
court  was  that,  inasmuch  as  the  assessment 
could  be  enforced  only  by  an  action  to  which 
the  taxpayer  must  be  made  a  party,  and  to 
which  "the  Code  does  not  limit  the  defenses." 
he  is  thereby  given  his  day  in  court,  with 
full  opportunity  to  contest  the  charge  before 


it  la  declared  a  Hen  upon  his  land,  or  re- 
duced to  a  personal  judgment  against  him. 
And  it  appeared  that  in  that  case  the  de- 
fendant had  set  up  in  his  answer  "that  his 
lands  were  not,  and  could  not  have  been, 
benefited  by  the  works  of  reclamation,"  but 
that  the  trial  court  had  expressly  found 
against  him  on  that  issue;  and  this  court 
affirmed  the  judgment  as  being  the  result  of 
"due  process  of  law."  In  a  later  case  than 
any  of  those  above  noticed,  viz.  Swamp- 
land Dist  v.  Gwynn,  70  Cal.  506,  12  Pac. 
462,  the  Identical  question  under  considera- 
tion arose,  and  was  decided  adversely  to 
the  views  of  respondent's  counsel.  In  that 
case  the  plaintiff,  to  prove  the  assessment, 
offered  the  duly-certified  assessment  roll,  to 
which  the  defendant  objected,  and  offered 
to  prove  that  the  assessment  was  arbitrarily 
made,  and  not  proportionate  to  benefits,  etc. 
To  this  evidence  the  plaintiff  objected  on 
the  ground  that  it  was  irrelevant,  immate- 
rial, and  incompetent;  and  the  trial  court 
sustained  the  objection.  This  was  held  to 
be  error,  for  which  alone  the  judgment  was 
reversed;  this  court  saying  that  the  assess- 
ment roll  "was  only  prima  facie  evidence, 
and,  as  such,  was  subject  to  l*e  contradict- 
ed. *  *  *  We  think  that,  notwithstanding 
the  certificate  signed  by  the  commissioners, 
the  defendants  were  entitled  to  prove,  if 
they  could,  that  the  assessment  Involved  In 
this  case  was  not  made  in  conformity  to  the 
requirements  of  the  law,  and  so  was  not 
binding  upon  them,  and  that  the  court  erred 
in  excluding  the  proper  evidence";  citing 
People  v.  Coghill,  47  Cal.  361;  People  v. 
Hagar.  49  Cal.  229;  and  ?eople  v.  Ahern, 
52  Cal.  208,— which  apply  the  same  principle 
to  a  different  defect  In  assessments  by 
swamp-land  districts. 

The  constitutional  question  raised  in  Rec- 
lamation Dist.  v.  Evans,  supra,  as  to  due 
process  of  law,  arose  in  Hagar  v.  Reclama- 
tion Dist.  No.  108,  111  U.  S.  701,  4  Sup.  Ct- 
663,  in  which  the  opinion  of  the  court  was 
written  by  Mr.  Justice  Field,  who  admits 
that  where  a  tax  or  assessment  is  required 
to  be  levied  in  proportion  to  the  value  of 
the  property  assessed,  or  in  proportion  to 
benefits  to  such  property,  It  would  not  be 
due  process  of  law  to  enforce  the  payment 
of  such  tax  or  assessment  without  giving 
the  owner  of  the  land  assessed  an  opportuni- 
ty to  be  heard  on  the  question  of  value  or 
benefits;  but  holds  that,  where  the  assess- 
ment can  be  enforced  only  by  an  ordinary 
action  at  law,  to  which  the  taxpayer  is  made 
a  party,  it  is  immaterial  whether  or  not  he 
had  notice  or  opportunity  to  be  heard  be- 
fore the  commencement  of  the  action.  "In 
such  cases,"  says  the  learned  justice,  "all 
the  opportunity  is  given  to  the  taxpayer  to 
be  heard  respecting  the  assessment  which 
can  be  deemed  essential  to  render  the  pro- 
ceedings due  process  of  law.  •  *  •  The 
assessment  under  consideration  could,  by  the 
law  of  California,  be  enforced  only  by  legal 
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proceedings,  and  in  them  any  defense  going 
either  to  its  validity  or  amount  could  be 
pleaded.  *  *  *  In  them  he  may  set  forth, 
by  way  of  defense,  all  his  grievances;"  citing 
Reclamation  DIst.  No.  108  v.  Evans,  supra. 
It  is  not  pretended  that  the  defendant  had 
any  opportunity  to  be  heard  as  to  the  pro- 
priety or  legality  of  the  assessment  before 
this  action  was  commenced;  but  It  is  claim- 
ed that,  having  been  heard  as  to  the  pro- 
priety of  the  formation  of  the  district,  and 
the  Inclusion  of  his  lands  therein,  the  order 
of  the  board  of  supervisors  Including  his 
lands  Is  conclusive  of  the  legality  of  the  sub- 
sequent assessment  of  them.  But  the  legal- 
ity of  no  subsequent  assessment  was  in  ques- 
tion, or  could  have  been  questioned,  before 
the  supervisors  on  the  hearing  of  the  peti- 
tion for  the  formation  of  the  district.  While, 
as  we  have  seen,  the  order  of  the  board  of 
supervisors  was*  conclusive,  as  against  the 
defendant,  that  the  district  Including  his 
lands  was  lawfully  organized,  it  was  not,  and 
could  not  have  been,  so  far-reaching  as  to 
touch  the  question  whether  subsequent  as- 
sessments would  be  lawfully  imposed  accord- 
ing to  benefits. 

It  is  further  contended  that  defendant's  de- 
fense is  a  collateral  attack  upon  the  determi- 
nation of  the  assessment  commissioners,  and 
therefore  not  permissible.  Conceding  it  to  be 
a  collateral  attack  (which  I  think  questiona- 
ble), yet  a  collateral  attack  Is  precluded  only 
where  the  judgment,  order,  or  determination 
attacked  was,  or  may  be  presumed  to  have 
been,  the  result  or  effect  of  due  process  of 
law,  which  implies  that  the  party  against 
whom  such  judgment,  order,  or  determina- 
tion was  rendered  or  made  was  heard,  or  had 
an  opportunity  to  be  heard,  in  his  defense. 
But  where  It  does  not  appear  and  cannot  be 
presumed  that  such  party  was  heard,  or  had 
an  opportunity  to  be  heard,  any  judg- 
ment, order,  or  determination  against  him  is 
without  due  process  of  law  and  void;  and, 
consequently,  may  be  attacked  collaterally. 
That  the  Political  Code  provides  no  oppor- 
tunity for  the  owner  of  the  land  assessed  to 
be  heard  as  to  the  equality  of  assessments  ac- 
cording to  benefits,  except  In  defense  of  the 
action  for  the  enforcement  of  such  assess- 
ments, is  not  doubted,  and  has  been  so  de- 
cided (Reclamation  Dlst.  v.  Hagar,  66  Cal. 
54,  4  Pac.  945;  Hagar  v.  Reclamation  Dist. 
No.  108,  111  U.  S.  701,  4  Sup.  Ct.  663);  nor 
does  any  other  law  provide  for  such  oppor- 
tunity. Therefore  there  Is  no  ground  upon 
which  it  can  be  presumed  that  defendant  was 
heard  or  had  an  opportunity  to  be  heard,  and 
It  does  not  appear  that  he  was  heard.  It  fol- 
lows that.  If  he  Is  to  be  denied  a  hearing  in 
defense  of  this  action,  he  will  be  deprived  of 
his  property  without  due  process  of  law,  con- 
trary to  section  13,  art.  1,  of  the  constitution 
of  this  state,  and  the  fourteenth  amendment 
of  the  constitution  of  the  United  States.  As 
shown  In  the  opinion  of  Mr.  Justice  Field, 
nbove  cited,  absolute  equality  of  assessments 


according  to  benefits  is  not  practically  attain- 
able, and  may  be  only  approximated,  even  by 
competent  and  honest  assessors  or  commis- 
sioners. Yet  any  material  overrating  of  ben- 
efits and  consequent  assessments,  injurious  to 
the  taxpayer,  and  not  within  the  maxim  de 
minimis,  may  be  pleaded  and  proved  as 
a  defense  to  an  action  to  enforce  the  assess- 
ment, whether  such  overrating  be  the  result 
of  fraud,  negligence,  or  incompetence  of  the 
commissioners;  for  it  would  be  no  recom- 
pense, and  but  poor  consolation,  to  the  land- 
owner who  has  been  overtaxed  without  a 
hearing  to  be  assured  that  the  unlawful  bur- 
den put  upon  him  was  the  result  of  an  honest 
judgment  of  incompetent  or  negligent  com- 
missioners. And  the  issue  as  to  this  should 
be  determined  by  the  tribunal  of  original  ju- 
risdiction (whether  a  court  or  a  board  of 
equalization)  according  to  a  satisfactory  pre- 
ponderance of  evidence,  allowing  jug^  weight 
to  what  may  appear  to  have  been  the  honest 
judgment  of  the  commissioners. 

3.  I  think  defendant's  land  is  sufficiently 
described  In  the  assessment  list  Although 
the  abbreviations  used  are  not  those  ordinari- 
ly used,  they  are  such  as  are  uniformly  used 
in  that  list,  and  must  have  been  understood 
by  all  taxpayers  who  examined  them.  For 
example,  the  W.  %  of  S.  E.  %  of  section  28. 
Tp.  17,  is  described  thus:  "W.»  of  S.  E.*  of 
Sec.  28,  Tp.  17;"  and  by  such  abbreviations 
all  subdivisions  of  sections  in  the  list  are  de- 
scribed. 

4.  It  is  contended  by  appellant  that  F.  A. 
Blakely  was  disqualified  for  the  office  or  po- 
sition of  commissioner  to  view  and  assess  the 
land,  for  the  reason  that  he  was  Interested  in 
the  matter  of  those  assessments.  But  the 
only  evidence  of  his  Interest  Is  that  at  the 
time  he  was  appointed  commissioner,  and 
during  the  time  he  acted,  as  such,  he  was  the 
secretary  of  the  board  of  trustees  of  the  dis- 
trict, receiving  a  salary.  He  owned  no  land 
in  the  district,  and  had  no  pecuniary  interest 
that  could  have  been  affected  by  the  assess- 
ments, though  he  received  his  appointment  to 
the  office  of  secretary  from  the  trustees  of  the 
district,  who  owned  a  majority  of  the  land  in 
the  district,  and  held  that  office  at  their 
pleasure.  The  law  (Pol.  Code,  §  3456)  re- 
quires the  board  of  supervisors  by  which  the 
district  was  formed  to  "appoint  three  com- 
missioners, disinterested  persons,  residents  of 
the  county  In  which  the  district  or  some  part 
thereof  Is  situated,  who  must  view  and  assess 
upon  the  lands  situated  within  the  district  a 
charge  proportionate  to  the  whole  expense 
and  to  the  benefits  which  will  result  from 
such  works."  I  think  Blakely  was  a  "disin- 
terested person"  in  the  sense  of  this  section 
of  the  Political  Code,  and  that  the  most  that 
can  be  properly  said  against  his  appointment 
Is  that,  If  his  relation  to  the  board  of  trustees 
of  the  district  was  known  to  the  board  of  su- 
pervisors at  the  time  he  was  appointed,  the 
appointment  was  injudicious,  because  the  ap- 
pointee, under  such  circumstances,  was  liable 
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to  a  suspicion  that  he  might  be  Improperly  In- 
fluenced by  members  of  the  board  of  trustees 
of  the  district 

For  the  error  hi  excluding  evidence  offered 
by  the  defendant,  as  above  state*  I  think  the 
judgment  and  order  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:    BELCHER,  C;  SEARLS,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der are  reversed,  and  the  cause  remanded  for 
a  new  trial. 


LOWER  KINGS  RIVER  RECLAMATION 
DIST.,  NO.  631,  v.  PHILLIPS  et  at 
(No.  18.344.) 1 
(Supreme  Court  of  California.    March  11, 
1895.) 

Department  1.  Appeal  from  superior  court, 
Fresno  county:  M.  K.  Harris.  Judge. 

Action  by  the  Lower  Kings  River  Reclama- 
tion District,  No.  531,  against  P.  C.  Phillips  and 
others.  There  was  a  judgment  for  plaintiff, 
and  defendants  appeal.  Reversed. 

Daggett  &  Adams,  for  appellants.  S.  C.  Den- 
'son,  for  respondent 

PER  CURIAM.  This  cause  being,  in  all  re- 
spects, similar  to  that  of  Reclamation  Dist.  v. 
Pn'.llips  (No.  18,341,  this  day  decided)  39  Pac. 
630,  the  judgment  and  order  herein  appealed 
from  are  reversed  upon  the  authority  of  that 
case,  and  the  cause  remanded  for  a  new  trial. 


LOWER  KINGS  RIVER  RECLAMATION 
DIST.,  NO.  531,  v.  WOOD.    (No.  18,343.)* 
(Supreme  Court  of  California.    March  11, 
1895.) 

Department  1.  Appeal  from  superior  court, 
Fresno  county;  M.  K.  Harris,  Judge. 

Action  by  the  Lower  Kings  River  Reclama- 
tion District  No.  531,  against  George  Wood. 
There  was  a  judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

Daggett  &  Adams,  for  appellant.  S.  C.  Den- 
son  and  Bradley  &  Farnsworth,  for  respondent 

PER  CURIAM.  This  cause  being  in  all  re- 
spects similar  to  that  of  Reclamation  Dist.  v. 
Phillips  (No.  18.341.  this  day  decided)  39  Pac. 
630.  having  been  tried  upon  the  same  evidence, 
the  judgment  and  order  herein  are'  reversed  upon 
the  authority  of  that  case,  and  the  cause  Is  re- 
manded for  a  new  trial. 


(5  Cal.  Unrep.  776) 

LOWER  KINGS  RIVER  RECLAMATION 
DIST.,  NO.  531,  v.  PHILLIPS. 
(No.  18.363.) 
(Supreme  Court  of  California.    March  11, 
1895.) 

Motion  for  Nbw  Trial— Assignment  o?  Errors. 

1.  Assignments  of  error,  on  a  motion  for  a 
new  trial,  in  sustaining  objections  to  and  refus- 
ing to  receive  certain  evidence,  will  be  disre- 
garded where  they  are  not  supported  by  the  rec- 
ord, which  shows  that  the  court  overruled  all 
objections  to  and  admitted  such  evidence. 


1  Reversed  in  banc.    See  41  Pac.  337. 

2  Reversed  In  banc.    See  41  Pac.  337. 


2.  Assignments  of  error,  on  motion  for  new 
trial,  that  the  court  erred  in  rendering  judgment 
in  favor  of  defendant  when  the  decision  and 
judgment  should  have  been  for  plaintiff,  will  be 
disregarded  under  Code  Civ.  Proc.  $  609,  be- 
cause of  being  a  mere  general  objection  to  the 
final  judgment 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  Tulare  county; 
William  W.  Cross,  Judge. 

Action  by  Lower  Kings  River  Reclamation 
District  No.  531,  against  P.  O.  Phillips  to 
recover  an  assessment  by  such  district  upon 
defendant's  land,  situated  therein.  From  a 
judgment  In  favor  of  defendant  and  denial 
of,  a  new  trial,  plaintiff  appeals.  Affirmed. 

S.  C.  Denson  and  Bradley  &  Farnsworth, 
for  appellant  Daggett  &  Adams,  for  re- 
spondent 

VANCLIEF,  O.    The  plaintiff  Is  a  corpora- 
tion purporting  to  have  been*  organized  under 
provisions  of  Pol.  Code,  {  3446  et  seq.,  for  the 
reclamation  of  swamp  and  overflowed  lands 
situate  in  the  counties  of  Fresno  and  Tulare, 
the  proceedings  for  the  formation  of  which 
were  Initiated  by  petition  to  the  board  of  su- 
pervisors of  the  county  of  Fresno.    The  ob- 
ject of  this  action  Is  to  recover  from  defend- 
ant an  assessment  of  $1,098.18,  levied  upon 
a  tract  (267  acres)  of  his  land  situate  in  the 
county  of  Tulare,  where  this  action  was  tried. 
The  complaint  is  in  the  ordinary  form,  spe- 
cially alleging  all  facts  necessary  to  show 
that  the  district  was  duly  organized,  ijaat  the 
assessment  was  properly  levied,  and  that  de- 
fendant had  refused  to  pay  the  assessment: 
but  was  not  verified.    The  answer  of  the  de- 
fendant admits  that  he  is  the  owner  of  the 
land  alleged  to  have  been  assessed  to  him,  but 
denies  all  other  allegations  of  the  complaint. 
It  then  alleges,  substantially,  the  following 
further  defenses:    (1)  That  the  lands  assess- 
ed to  him  are  not,  and  never  have  been, 
swamp  or  overflowed  lands,  but  always  have 
been  high  and  dry  lands  originally  Owned  by 
the  government  of  the  United  States  and  nev- 
er granted  to  the  state  of  California;  and 
that  defendant's  grantor  purchased  said  land 
directly  from  the  government  of  the  United 
States  as  not  being  swamp  or  overflowed 
lands,  but  duly  segregated  therefrom  by  the 
government  surveys.    (2)  That  the  commis- 
sioners appointed  to  view  and  assess  said 
lands  were  not  disinterested  persons;  that 
one  of  them,  F.  A.  Blakely,  was  interested, 
and  therefore  disqualified  to  act  as  such  com- 
missioner, because  he  was  secretary  of  the 
board  of  trustees  of  plaintiff  under  a  salary 
at  the  time  he  was  appointed,  and  during  all 
the  time  he  acted,  as  such  commissioner.  (3) 
That  the  commissioners  did  not  view  the 
lands  of  defendant,  and  did  not  assess  them 
in  proportion  to  the  whole  expense  of  the 
works  and  to  the  benefits  resulting  from  such 
works;  but  on  the  contrary,  arbitrarily  as- 
sessed the  lands  of  the  defendant  without  re- 
gard  to  any  benefit  to  them  resulting  from 
buid  works;  and  that  said  works  do  not  and 
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will  not  benefit  defendant's  lands  in  any  form, 
or  to  any  extent  whatever.  Other  defenses, 
more  or  less  technical,  were  pleaded,  but  need 
not  be  considered.  While  the  court  found 
that  the  district  was  duly  organized,  it  found 
for  the  defendant  upon  all  other  material  Is- 
sues, and  thereupon  rendered  judgment  in  fa- 
vor of  the  defendant. 

The  plaintiff  has  appealed,  from  the  Judg- 
ment and  from  an  order  denying  its  motion 
for  a  new  trial.  On  the  appeal  from  the  or- 
der, counsel  for  appellant  contends  that  the 
court  erred  in  matters  of  law,  and  that  the 
evidence  Is  insufficient  to  justify  the  findings 
of  fact  The  motion  for  new  trial  was  made 
on  a  statement  of  the  case,  which  contains 
only  the  following  specifications  of  error  ei- 
ther in  law  or  In  fact:  "The  plaintiff  now 
assigns  the  following  errors  of  law  occurring 
upon  the  trial:  First.  The  court  erred  in  sus- 
taining defendant's  objections  to  the  assess- 
ment list  offered  in  evidence  by  plaintiff,  a 
copy  of  which  is  contained  in  the  foregoing 
statement,  and  designated  'Exhibit  N*  Second. 
The  court  erred  in  sustaining  defendant's  ob- 
jections to  and  in  refusing  to  receive  in  evi- 
dence tha. original  assessment  list  of  Lower 
Kings  River  Reclamation  District,  No.  531, 
as  made  and  returned  «by  F.  A.  Blakely,  W. 
J.  Newport,  and  Frank  Laning,  commission- 
ers appointed  for  that  purpose  by  the  board 
of  supervisors  of  Fresno  county.  Third.  The 
court  erred  in  ruling  and  deciding  that  the 
assessment  roll  offered  In  evidence  was  indefi- 
nite, and  that  the  same  did  not  contain  suffi- 
cient descriptions  of  the  real  estate  therein  de- 
scribed or  attempted  to  be  described.  Fourth. 
The  court  erred  in  finding  and  deciding  in 
favor  of  the  defendant,  when  the  finding  and 
decision  should  have  been  In  favor  of  the 
plaintiff.  Fifth.  The  court  erred  In  render- 
ing judgment  in  favor  of  the  defendant  when 
the  judgment  should  have  been  in  favor  of 
the  plaintiff."  There  is  no  warrant  in  the 
record  for  the  first  three  of  these  specifica- 
tions, since  it  does  not  appear  that  the  court 
sustained  any  objection  to  the  assessment 
lists.  On  the  contrary,  the  court  overruled 
all  objections  thereto,  and  admitted  both  the 
original  assessment  roll  filed  in  the  county 
of  Fresno,  and  a  copy  thereof  filed  In  the 
county  of  Tulare.  Nor  does  It  appear  that 
the  court  ruled  or  decided  that  the  assess- 
ment roll  offered  In  evidence  was  indefinite, 
nor  that  it  did  not  contain  sufficient  descrip- 
tions of  the  real  estate  therein  described  or 
attempted  to  be  described,  as  stated  in  the 
third  specification  of  error.  Neither  the 
fourth  nor  fifth  assignment  of  error  is  a  speci- 
fication at  all  of  any  error  in  law  "occurring 
at  the  trial,"  or  of  any  particular  in  which 
the  evidence  is  insufficient.  Each  is  but  a 
general  objection  to  the  final  judgment. 
Therefore  the  statement  on  motion  for  hew 
trial  must  have  been  disregarded  (section  659, 
Code  Civ.  Proa),  and  the  motion  was  prop- 
erly denied.  On  the  appeal  from  the  judg- 
ment it  is  enough  .to  say  that  the  findings  of 


fact  undoubtedly  support  the  judgment  I 
therefore  think  the  order  and  judgment  ap- 
pealed from  should  be  affirmed. 

We  concur:    BELCHER,  0.;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  and  Judg- 
ment appealed  from  are  affirmed. 


LOWER  KINGS  RIVER  RECLAMATION 
DIST.,  NO.  531.  v.  HAMES  et  al. 
(No.  18,364.) 
(Supreme  Court  of  California.    March  11, 
1895.) 

Department  1.  Appeal  from  superior  court, 
Tulare  county;  William  W.  Cross,  Judge. 

Action  by  the  Lower  Kings  River  Reclamation 
District  No.  531.  against  T.  J.  Hames  and  oth- 
ers. There  was  a  judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

S.  C.  Denson  and  Bradley  &  FarnsWorth,  for 
appellant    Daggett  &  Adams,  for  respondent. 

•PER  CURIAM.  This  case  is  similar  in  all 
respects  to  that  of  Reclamation  Dist.  v.  Phillips 
(No.  18,363,  this  day  decided)  39  Pac.  634.  Up- 
on the  authority  of  that  case  the  judgment  and 
order  appealed  from  in  this  case  are  affirmed. 


(27  Or.  66) 

SABIN  v.  MICHELL  et  al. 
(Supreme  Court  of  Oregon.    March  12,  1895.) 
Suit  against  Alleged  Partners  —  Error  as  to 
Partnership— Effect  on  Attachment— Gar- 
nishment—Sufficiency  of  Return. 

1.  The  complaint  alleged  that  the  debt  was 
due  by  defendants  as  partners,  and  goods  were 
attached  as  partnership  property.  Held,  that 
the  fact  that  one  of  the  defendants  was  neither 
a  partner  nor  liable  for  the  debt  was  immaterial, 
the  goods  being  the  property  of  the  other  defend- 
ant, who  was  liable. 

2.  In  an  action  against  an  alleged  partner- 
ship, an  allegation  that  defendants  M.  and  8.. 
doing  business  as  partners  under  the  name  of 
M.,  were  indebted  to  certain  persons,  who  as- 
signed their  claim  to  plaintiff,  is  supported  by 
an  instrument  entitled  "In  the  Matter  of  M., 
Falls  City,  Oregon,"  and  reciting  that  the  sub- 
scribers assign  to  plaintiff  their  claims  against 
M.,  together  with  parol  evidence  that  it  was  in- 
tended to  assign  thereby  claims  against  the  con- 
cern doing  business  in  Falls  City  under  the  name 
of  M.,  whether  the  concern  was  a  partnership 
or  the  individual  business  of  M. 

3.  Where  one  member  of  a  firm,  the  other 
being  out  of  the  state,  to  secure  certain  credit- 
ors executes  to  two  of  his  clerks  a  bill  of  sale  in 
trust  for  them,  without  their  knowledge  or  con- 
sent and  then  closes  the  store,  and  the  sheriff, 
on  his  attempt  to  levy  plaintiff's  writ  of  attach- 
ment, is  ordered  by  the  clerks,  who  are  in  pos- 
session, not  to  take  possession  of  the  goods,  un- 
der threats  of  prosecution  for  trespass,  the  at- 
tachment of  the  goods  by  serving  garnishment 
process  on  the  clerks  is  warranted. 

4.  A  return  of  the  sheriff,  on  attaching 
property  in  the  hands  of  third  persons,  recited 
that  he  served  a  copjr  of  the  writ  on  L.,  together 
with  "notice  to  garnishee,"  and  a  like  copy  and 
notice  on  D..  and  that  the  answer  of  each  party 
was  attached  to  the  return,  and  marked.  Ex- 
hibits A  and  C.  The  exhibits  on  which  the  an- 
swers were  indorsed  were  copies  of  the  writs, 
having  thereon  a  notice  that  all  moneys,  etc., 
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in  possession  of  D.  and  L.  were  attached.  EM, 
thnt  the  return,  though  it  did  not  specifically 
state  that  the  sheriff  attache  certain  property 
by  leaving  a  copy  of  the  writ,  together  with  no- 
tice, with  L.  and  D..  and  that  they  were  in  pos- 
session of  the  property,  was  sufficient  as  against 
a  subsequent  attaching  creditor  with  notice. 

Appeal  from  circuit  court,  Polk  county; 
George  H.  Burnett,  Judge. 

Contest  between  R.  L.  Sabin  and  John  S. 
Michell  and  others  to  determine  the  priority 
of  attaching  creditors.  There  was  a  judg- 
ment for  the  former,  and  the  latter  appeal. 
Affirmed. 

This  is  a  suit  to  determine  and  enforce  the 
right  to  priority  of  attaching  creditors. 
From  the  statement  of  facts  as  given  In  the 
complaint  It  appears  that  on  and  prior  to  the 
28th  day  of  November,  1892,  John  S.  Michell 
and  W.  T.  Shurtleff  were  partners  doing  busi- 
ness nnder  the  firm  name  of  John  S.  Michell; 
that  certain  wholesale  merchants  in  Portland 
had  demands  against  said  firm  in  the  aggre- 
gate sum  of  $2,746.91,  which,  on  said  day, 
they  sold  and  assigned  to  this  plaintiff,  who 
has  been  ever  since,  and  is  now,  the  owner 
thereof;  that  on  the  29th  day  of  November. 
1892,  plaintiff  commenced  an  action  upon 
said  demands  against  Michell  and  Shurtleff 
as  partners,  and  caused  a  writ  of  attachment 
to  be  issued  and  delivered  to  the  sheriff  of 
Polk  county,  commanding  him  to  attach  and 
safely  keep  so  much  of  the  property  of  de- 
fendants in  the  writ  as  might  be  sufficient 
to  satisfy  any  judgment  plaintiff  might  re- 
cover in  said  action;  that  the  sheriff  duly 
executed  said  writ  by  attaching  all  the  stock 
of  goods,  wares,  and  merchandise  belonging 
to  and  owned  by  John  S.  Michell  and  W.  T. 
Shurtleff  In  the  town  of  Falls  City,  by  serv- 
ing a  copy  of  the  writ,  together  with  a  notice 
specifying  the  property  attached,  on  Willis 
Iveavltt  and  J.  J.  Daly,  who  were  then  In  pos- 
session of  said  stock  of  goods;  that  just  prior 
to  the  service  of  the  writ,  Shurtleff,  who  was 
in  possession  of  the  store,  undertook  to  sell 
and  deliver  the  stock  of  goods  therein  to 
Willis  Leavitt,  In  trust  for  certain  creditors 
of  Michell  and  Shurtleff,  and  that  Leavitt 
and  one  J.  J.  Daly  immediately  took  posses- 
sion thereof;  that  such  sale  and  delivery 
were  made  without  the  knowledge  or  assent  of 
the  parties  for  whose  benefit  they  are  alleged 
to  have  been  made,  and  with  an  intent  to 
hinder,  delay,  and  defraud  the  creditors  of 
Michell  and  Shurtleff,  and  especially  this 
plaintiff  and  his  assignors;  that  subsequent 
to  said  pretended  sale  and  delivery  and  the 
service  of  plaintiff's  attachment,  Leavitt  and 
Daly  surrendered  possession  of  said  goods, 
wares,  and  merchandise  to  the  defendant 
creditors  in  this  suit,  who  caused  the  same 
to  be  attached  in  actions  prosecuted  by  them 
against  John  S.  Michell  individually;  and 
that  the  surrender  of  such  possession  was 
made  pursuant  to  an  understanding  between 
Shurtleff,  Leavitt.  and  Daly  to  defraud  the 
plaintiff,  and  defeat  the  lien  acquired  by  vir- 
tue of  his  attachment.    The  defendants,  by 


their  answer,  deny  the  alleged  partnership 
between  Michell  and  Shurtleff.  as  well  as  all 
the  other  allegations  of  the  complaint,  and 
allege  that  the  property  in  question  belonged 
to  J.  S.  Michell  individually,  and  that  on  the 
1st  day  of  December,  1892,  they  commenced 
certain  actions  against  him,  and  caused  the 
property  in  question  to  be  attached,  and  that 
the  Hen  thus  acquired  is  the  only  lien  on  said 
goods,  wares,  and  merchandise.  Upon  Issues 
joined  the  cause  was  tried,  resulting  in  a  de- 
cree In  favor  of  the  plaintiff,  from  which 
some  of  the  defendants  appeal. 

J.  J.  Balleray,  for  appellants.  J.  N.  Teal, 
for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts).  It 
is  contended  for  defendants  that  the  allega- 
tion that  Michell  and  Shurtleff  were  part- 
ners Is  not  sustained  by  the  evidence,  but  we 
regard  this  question  as  Immaterial.  The 
complaint  charges  a  joint  and  several  liabil- 
ity, and  it  is  admitted,  as  well  as  alleged,  by 
defendants  that  the  stock  of  goods  In  contro- 
versy belonged  to  Michell,  and  the  debt  upon 
which  plaintiff's  attachment  is, based  is 
against  him;  so  that,  if  plaintiff  has  a  cause 
of  action  against  Miohell,  it  is  wholly  imma- 
terial, so  far  as  defendants  are  concerned, 
whether  Shurtleff  was  liable  with  him  as  a 
partner  or  not  If  the  evidence  failed  to 
sustain  the  allegation  of  partnership,  plaintiff 
was  still  entitled  to  a  judgment  against  Mich- 
ell, and,  hla  property  having  been  seized  on 
attachment,  it  was  liable  to  sale  to  satisfy 
such  Judgment.  Fisk  v.  Henarie,  14  Or.  29, 
13  Pac.  193;  Faust  v.  Goodnow  (Colo.  App.) 
36  Pac.  71;  Simpson  v.  Schulte,  21  Mo.  App. 
639;  Miles  v.  Wann,  27  Minn.  56,  6  N.  W. 
417;  Congdon  v.  Monroe,  51  Tex.  109. 

It  Is  also  claimed  that  there  Is  a  fatal  vari- 
ance between  the  allegation  and  proof  of  the 
assignment  to  plaintiff  of  the  accounts  upon 
which  this  action  is  based.  The  complaint 
alleges  that  on  the  28th  day  of  November, 
1892,  John  S.  Michell  and  W.  T.  Shurtleff, 
doing  business  under  the  firm  name  of  John 
S.  Michell,  were  indebted  to  certain  whole- 
sale firms  in  Portland,  and  that  said  firms 
sold,  transferred,  and  assigned  their  respec- 
tive accounts  to  this  plaintiff,  who  ever  since 
has  jeen,  and  now  is,  the  owner  of  the  same. 
To  prove  the  assignment  the  plaintiff  offered 
In  evidence  a  written  instrument  entitled  "In 
the  matter  of  J.  S.  Michell,  Falls  City.  Ore- 
gon," which  recites  that  the  subscribers  there- 
to sell,  assign,  and  set  over  and  transfer  to 
R.  L.  Sabin  their  claims  against  said  Mich- 
ell. The  contention  for  the  defendants  is 
that  this  instrument  only  tends  to  prove  the 
assignment  of  demands  against  J.  S.  Michell 
individually,  and  not  against  Michell  and 
Shurtleff  as  partners.  But  the  evidence 
shows  that  the  intention  was  to  assign  to 
the  plaintiff  the  accounts  and  demands  of  the 
assignors  against  the  concern  doing  business 
at  Falls  City  under  the  name  of  J.  S.  Michell. 
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whether  It  was  an  Individual  or  partnership; 
and  the  written  assignment,  It  seems  to  ns, 
was  sufficient  to  vest  the  title  of  such  ac- 
counts and  demands  In  the  plaintiff,  and  sus- 
tained the  allegation  of  ownership  In  him, 
whether  J.  S.  Mlchell  was  an  individual  or  a 
partnership.  The  material  and  necessary  Is- 
sue for  plaintiff  to  prove,  In  order  to  recover, 
was  the  ownership  of  the  accounts  sued  on, 
and  this  was  met  by  the  written  assignment. 
The  allegation  In  the  complaint  that  the  ac- 
counts were  due  plaintiff's  assignors  from  a 
partnership  doing  business  under  the  name 
of  J.  S.  Mlchell  may  very  properly  be  held 
as  Immaterial  in  this  suit  The  case  of 
Thompson  v.Rathbun,  18  Or.  202,  22  Pac.  837, 
cited  by  defendants,  was  an  action  on  a 
promissory  note  alleged  to  have  been  execut- 
ed and  delivered  to  the  Portland  Savings 
Bank,  which  allegation,  the  court  said,  meant 
a  note  that  was  made  payable  to  the  Port- 
land Savings  Bank  by  name,  or  some  equiva- 
lent expression,  by  which  the  bank  could  be 
clearly  Identified  as  payee;  and  because  the 
note  offered  In  evidence  was  not  of  that  char- 
acter it  was  held  Inadmissible.  This  was  an 
entire  failure  of  proof  on  a  material  allega- 
tion of  the  complaint.  But  in  the  case  at 
bar  the  material  allegation  is  proven  by  the 
evidence  offered,  and  the  failure,  If  any,  Is  on 
an  immaterial  Issue. 

It  Is  next  contended  that  neither  Leavltt 
nor  Daly  was  In  possession  of  the  store  at 
the  time  the  garnishee  process  was  served 
upon  them.  Both  the  referee  and  the  court 
below  found  to  the  contrary,  and  we  think 
this  finding  is  fully  sustained  by  the  testi- 
mony. The  evidence  shows  that  Mlchell 
was  out  of  the  state,  and  that  Shurtleff,  who 
was  In  possession  of  the  store,  fearing  an  at- 
tachment, and  desiring  to  prefer  certain  cred- 
itors, a  short  time  before  the  sheriff  arrived 
at  Palls  City  for  the  purpose  of  serving  the 
plaintiff's  attachment,  by  the  advice  of  Daly 
conveyed  the  stock  of  goods  to  Leavltt  by 
bill  of  sale,  in  trust  for  such  favored  cred- 
itors, without  their  knowledge  or  assent,  and 
subject  to  their  approval,  and  immediately 
closed  the  store,  and  delivered  possession  of 
the  keys  to  Leavitt  and  Daly,  who  were  pres- 
ent and  claiming,  with  the  consent  and  ac- 
quiescence of  Shurtleff,  to  be  in  possession 
when  the  sheriff  and  plaintiff's  attorney  ar- 
rived at  Falls  City,  and  who  ordered  the 
sheriff,  under  threats  of  prosecution  for  tres- 
pass, not  to  attempt  to  take  possession  of  the 
goods,  nor  force  an  entrance  into  the  build- 
ing. Under  such  circumstances  the  sheriff 
was,  we  think,  justified  in  attaching  the  prop- 
erty by  serving  garnishee  process  upon  Leav- 
itt and  Daly,  and  the  right  of  plaintiff  thus 
acquired  cannot  now  be  defeated  by  these  de- 
fendants, although  their  possession  may  have 
been  solely  for  the  purpose  of  preventing  the 
seizure  of  the  property  by  plaintiff  under 
his  attachment,  and  thus  favoring  the  other 
oreditors,  among  whom  are  these  defendants. 

And,  finally,  It  Is  contended  that  the  sher- 


iff's return  on  the  plaintiffs  writ  of  attach- 
ment is  so  defective  as  to  render  the  attach- 
ment nugatory  as  against  the  defendants, 
who  are  subsequent  attaching  creditors  with 
notice.  The  sheriff,  after  certifying  in  his 
return  to  the  manner  in  which  he  attached 
certain  real  property,  states  that  he  served 
a  true  copy  of  the  writ,  duly  certified  to  by 
him,  upon  Willis  Leavltt  in  person,  together 
with  "notice  to  garnishee,"  and  a  like  copy 
and  notice  upon  Daly,  and  that  the  answer  of 
each  of  said  parties  is  attached  to,  and  mark- 
ed, respectively,  Exhibits  A  and  C,  and  made 
a  part  of  the  return.  The  exhibits  referred 
to,  and  made  a  part  of  the  return,  and  upon 
which  Leavltt's  and  Daly's  answers  are  In- 
dorsed, are  copies  of  the  writ,  having  thereon 
a  notice  to  the  effect  that  all  moneys,  goods, 
credits,  and  effects,  or  any  other  personal  prop- 
erty In  the  possession  or  under  the  control 
of  said  parties,  belonging  to  the  defendants, 
or  either  of  them,  are  attached  by  virtue  of 
the  writ.  It  thus  appears  that  the  sheriff 
not  only  certifies  that  he  served  a  copy  of  the 
writ  and  notice  of  garnishment  upon  Leavitt 
and  Daly,  but  he  attaches  to,  and  makes  a 
part  of,  his  return,  copies  of  the  papers  so 
served,  from  which  it  appears  that  he  com- 
plied with  the  statute  by  leaving  a  copy  of 
the  writ,  and  a  sufficient  notice  specifying 
the  property  attached  (O'Brien  v.  Insurance 
Co.,  56  N.  Y.  52),  with  the  persons  who  were 
in  possession  of  the  same;  and  hence  the 
return,  in  our  opinion,  shows  a  sufficient  com- 
pliance with  the  law  to  preserve  plaintiff's 
lien  as  against  the  defendants,  whose  attach- 
ments were  issued  and  served  with  notice  of 
the  service  of  plaintiff's  writ  It  Is  true,  the 
officer  does  not  certify  that  he  attached  cer- 
tain described  property  by  leaving  a  copy  of 
the  writ,  together  with  a  notice  specifying 
such  property,  with  Leavltt  and  Daly,  and 
that  they  were  in  possession  of  the  same,  and 
in  this  respect  the  return  may  be  defective; 
but  he  does  show  that  he  substantially  com- 
plied with  the  law  providing  the  manner-  in 
which  personal  property  in  possession  of  a 
third  person  may  be  attached,  and  this  is  suf- 
ficient to  preserve  the  lien  as  against  subse- 
quent attaching  creditors  with  notice,  which 
is  the  only  question  for  our  determination  at 
this  time.  In  such  case  the  courts  are  not 
critical  as  to  the  language  used  by  the  officer 
in  making  his  return,  and  it  is  sufficient  if  it 
can  be  fairly  inferred  therefrom  that  he  has 
met  the  requirements  of  the  law,  and  to  this 
end  it  should  receive  every  reasonable  intend- 
ment and  presumption.  Murfree,  Sher.  §  864; 
Drake,  Attachm.  §  204;  Wade.  Attachm.  § 
149;  Bitter  v.  Scannell.  11  Cal.  238;  Gov- 
ernor v.  Gibson,  14  Ala.  331;  Stoddart  v.  Mc- 
Mahan,  35  Tex.  268;  Newton  v.  Adams,  4 
Vt  437;  Rowan  v.  Lamb,  4  G.  Greene,  468. 
We  conclude,  therefore,  that  plaintiff's  Hen 
upon  the  property  in  controversy  is  prior  in 
point  of  time  and  in  right  to  that  of  the  de- 
fendants, and  that  the  decree  of  the  court  be- 
low must  be  affirmed. 
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SMITH  v.  DE  LANTY,  Sheriff,  et  al. 
(Supreme  Court  of  Washington.    March  9, 
1895.) 

Modification  of  Jodqmbnt— Li  ess. 

1.  Code  Civ.  Proc.  8  1397,  providing  that, 
when  any  judgment  is  modified,  all  liens  ob- 
tained under  it  should  be  preserved  to  the  modi- 
fied judgment,  applies  to  liens  on  personalty  as 
well  as  realty. 

2.  Though  the  record  shows  that  a  former 
judgment  was  in  form  vacated,  and  a  new  one 
entered,  yet  where  the  new  judgment  is  only 
for  a  small  amount  less  than  the  other,  and  is 
otherwise  the  same,  it  should  be  treated  as  a 
modification  of  the  former,  bo  as  to  preserve  liens 
acquired  thereunder. 

Appeal  from  superior  court,  Jefferson  coun- 
ty; R.  A.  Ballinger,  Judge. 

Action  by  A.  I.  Smith  against  Richard  De 
Lanty,  sheriff,  and  another.  There  was  a 
judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed. 

Warren  Carroll,  Chas.  E.  Patterson,  and 
R.  W.  Jennings,  for  appellants.  George  H. 
Jones,  for  respondent 

HOYT,  C.  J.  The  title  and  right  to  pos- 
session of  certain  personal  property  situated 
in  Jefferson  county  are  Involved  In  this  ac- 
tion. Prior  to  March  9,  1894,  such  property 
belonged  to  and  was  in  the  possession  of 
John  Fitzpatrlck  and  Alice  Fltzpatrick,  his 
wife.  On  that  day  it  was  levied  upon  by 
the  sheriff,  under  an  execution  Issued  upon 
a  Judgment  against  said  John  and  Alice  Fitz- 
patrlck in  favor  of  William  Bishop,  one  of 
the  appellants.  By  virtue  of  such  levy,  the 
sheriff  advertised  the  property  for  sale,  and 
retained  possession  thereof  until  he  made  a 
further  levy  thereon,  under  another  execution 
issued  as  hereinafter  stated.  While  the  sher- 
iff was  so  In  possession,  the  said  John  and 
Alice  Fltzpatrick  made  a  bill  of  sale  of  the 
property  to  A.  I.  Smith,  the  plaintiff  in  the 
action.  This  bill  of  sale  was  executed  on 
the  31st  day  of  March.  On  the  27th  day  of 
March,  the  sheriff  was  served  with  an  or- 
der restraining  him  from  proceeding  in  the 
service  of  the  execution  until  the  further 
order  of  the  court.  Thereafter,  on  the  2d 
day  of  April,  such  proceedings  were  had  in 
the  original  action  of  Bishop  v.  Fltzpatrick 
that  the  judgment  upon  which  the  execution 
had  Issued  was  set  aside,  and  a  new  one 
entered  therein  of  the  same  force  and  effect 
as  the  prior  one,  except  that  the  amount  was 
reduced  In  the  sum  of  $90.  Execution  was 
issued  on  the  new  judgment,  and  placed  In 
the  hands  of  the  sheriff,  who  levied  the  same 
upon  the  property  then  In  his  hands  by  vir- 
tue of  the  former  execution,  which  was  then 
returned,  with  the  statement  of  the  facts  as 
to  its  further  service  having  been  temporari- 
ly and  afterwards  permanently  restrained. 

The  principal  question  for  decision  is  as  to 
the  effect  of  the  proceedings  in  the  original 
action,  subsequent  to  the  levy  of  the  nrst 
execution,  upon  the  lien  thereby  created  up- 
on the  property  In  question.    On  the  part  of 


the  appellants,  It  Is  contended  that  the  pro- 
ceedings had  were  of  the  same  legal  effect 
as  though  the  original  judgment  had  been 
modified  by  striking  therefrom  the  sum  of 
$90,  or  the  collection  of  that  much  of  the 
entire  amount  restrained;  while  the  conten- 
tion on  the  part  of  the  respondent  is  that 
since  the  first  Judgment  was  set  aside,  and 
further  proceedings  under  the  execution  is- 
sued thereon  permanently  restrained,  all 
rights  flowing  from  such  Judgment  were  ter- 
minated, and  that  the  claim  of  the  appel- 
lants can  date  only  from  the  tune  of  the 
levy  under  the  second  execution,  at  which 
time  the  Judgment  debtors  did  not  own  the 
property.  If  the  proceeding  in  the  action 
upon  the  2d  day  of  April  was  a  modifica- 
tion of  the  former  judgment,  the  lien  of  the 
execution  issued  thereon  before  modification 
would  continue  and  inure  to  the  benefit  of 
the  lien  created  by  a  levy  of  the  execution 
Issued  upon  the  judgment  as  modified,  and 
give  it  the  same  force  as  though  the  levy 
thereunder  had  been  made  at  the  date  of  the 
levy  under  the  former  execution.  See  Code 
Proc.  §  1397.1 

It  is  claimed  by  the  respondent  that  the 
liens  which  are  preserved  to  the  modified 
judgment  by  the  provisions  of  this  section 
are  those  upon  real  estate,  and  not  those 
upon  personal  property.  But  we  are  unable 
to  find  any  warrant  in  the  language  used  for 
such  distinction,  nor  would  a  construction 
which  makes  such  a  distinction  conform  to 
our  ideas  of  Justice.  If  justice  requires  that 
a  lien  upon  real  property  acquired  under  a 
judgment  shall  inure  to  the  benefit  of  the 
lien  when  renewed  under  the  modified  judg- 
ment, there  is  no  reason  why  one  upon  per- 
sonal property  should  not  have  the  same  ef- 
fect 

From  what  we  have  said,  It  must  follow 
that  if  the  proceedings  under  consideration 
resulted  in  a  modification  of  the  former  judg- 
ment the  lien  of  the  execution  upon  the 
modified  judgment  is  superior  to  the  claim 
of  title  on  the  part  of  the  plaintiff,  for  the 
reason  that,  ,  when  aided  by  the  lien  acquired 
under  the  former  execution,  it  dates  back  to 
a  time  when  the  defendants  in  the  execution 
had  title  to  the  property,  and  the  plaintiff. 
Smith,  had  no  claim  whatever  thereto. 

The  recitals  In  the  record  as  to  these  pro- 
ceedings are  not  as  full  and  satisfactory  as 
they  might  have  been,  but  we  are  satisfied 
therefrom  that  the  judgment  entered  on  the 
2d  day  of  April  was  only  a  modification  of 
the  former  one.  It  is  true  that  In  form  the 
former  judgment  was  set  aside  and  vacated, 
and  a  new  one  entered;  but  when  the  fact 
that  the  original  judgment  was  for  over 
$2,300,  and  the  new  one  was  of  the  same 
tenure  and  effect  and  for  a  sum  only  $90 
less,  is  taken  into  consideration,  justice  re- 


1  Code  Civ.  Proc.  §•  1397.  provides  that,  when 
a  '"judgment  is  modified,  all  liens  and  securities 
obtained  under  it  shall  be  preserved  to  the  mod- 
ified judgment" 


Digitized  by 


Wash.) 


CHASE  t>.  TACOMA  BOX  CO. 


639 


quires  that  the  new  should  be  treated  as  a 
modification  of  the  old  judgment  for  the 
purpose  of  protecting  Hens  acquired  there- 
under. For  that  purpose  the  new  Judgment 
should  be  held  to  be  a  continuation  of  the 
old.  except  to  the  extent  that  it  is  substan- 
tially changed.  When  only  a  modification  is 
sought,  the  usual  practice  is  to  vacate  the 
old  judgment,  and  enter  a  new  one.  Hence 
the  fact  that  in  form  the  old  judgment  was 
vacated,  and  a  new  one  entered,  will  not 
warrant  us  in  holding  that  the  rights  under 
the  old  one  were  forfeited  upon  its  vacation. 
The  undisputed  proofs  show  that  the  lien 
under  the  execution,  issued  upon  the  first 
judgment,  attached  to  the  property  on  March 
Oth,  and,  in  our  opinion,  the  further  undis- 
puted proofs  require  us  to  hold  that  such 
Hen  remained  in  force,  and  inured  to  the 
benefit  of  the  execution  issued  upon  the  new 
judgment.  It  follows  that  the  lien  under 
the  execution  levy  was  superior  to  the  title 
of  plaintiff,  and  that  he  was  not  entitled  to 
the  possession  of  the  property. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  enter 
a  judgment  in  favor  of  the  defendants  for 
the  return  of  the  property,  or,  if  return  can- 
not be  had,  for  its  value. 

DUNBAR,  ANDERS,  SCOTT,  and  GOR- 
DON, JJ„  concur.  , 


Ul  Wash.  712) 

TATUM  et  al.  t.  BOYD  et  al 
(Supreme  Ceurt  of  Washington.    March  0, 
1895.) 

Appbal— Noticb  of  Filing  Statbksst— Dis- 
missal. 

On  failure  of  appellant  to  serve  notice  on 
appellee  of  the  filing  of  the  proposed  statement 
or  facts  within  30  days  after  the  entry  of  the 
Judgment,  no  extension  of  time  having  been  al- 
lowed, a  motion  to  strike  the  statement  from 
the  record  will  be  granted. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  H.  L.  Tatum  and  another  against 
Joseph  R.  Boyd  and  others.  There  was  a 
judgment  for  defendants,  and  plaintiffs  ap- 
peal. Affirmed. 

Woodward  &  Woodward  and  A.  W.  Prater, 
for  appellants.  Ault  &  Munns,  for  respond- 
ents Boyd,  Stevens,  and  Dow.  Hawks  & 
Heffner,  for  respondent  Ordway. 

PER  CURIAM.  It  appears  from  the  rec- 
ord that  the  judgment  In  this  case  was  ren- 
dered upon  the  verdict  of  a  jury.  It  further 
appears  that  the  proposed  statement  of  facts 
was  not  served  upon  the  opposite  party  until 
more  than  30  days  after  the  date  of  such  en- 
try, and  that  the  time  in  which  to  make  such 
service  was  not  enlarged  by  the  court  It 
follows  that,  under  well-settled  rules  of  prac- 
tice, the  motion  to  strike  such  statement  from 
the  record  must  be  granted;  and.  It  appear- 
ing from  the  brief  of  the  appellants  that  none 


of  the  errors  assigned  go  to  the  pleadings  In 
the  action,  the  result  of  striking  the  state- 
ment will  be  that  the  judgment  of  the  supe- 
rior court  must  be  affirmed. 


(11  Wash.  377) 
CHASE  v.  TACOMA  BOX  CO.  et  al. 
(Supreme  Court  of  Washington.    March  8, 
1895.) 

What  are  Fixtures  —  Machinery  —  Chattel 
Mortgages— Failure  to  Record. 
1.  Machines  connected  by  belting  with  the 
shafting  in  a  building,  which  are  fastened  to  the 
floor  by  screws  or  nails  and  bolts,  and  could  be 
removed  without  impairing  the  freehold,  and 
could  be  used  for  the  purposes  for  which  they 
were  intended  as  well  in  any  other  building,  and 
are  constructed  after  fixed  patterns  and  bought 
and  sold  in  gross,  are  not  fixtures. 

2.  A  mortgagee  claiming  chattels  as  fixtures 
under  a  real -estate  mortgage  cannot  complain 
that  a  subsequent  mortgage  on  the  chattels  is 
not  verified  by  the  mortgagor,  and  recorded,  as 
required  by  1  Hill's  Code,  S  1648  et  seq.,  as  the 
statutory  requirements  are  only  for  the  protec- 
tion of  creditors  of  the  mortgagor  and  subse- 
quent purchasers  and  mortgagees. 

Appeal  from  superior  court,  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  Herman  L.  Chase  against  Taco- 
ma  Box  Company  and  others  to  foreclose  a 
real-estate  mortgage.  Robert  Wingate.  as 
receiver  of  defendant  Merchants'  Bank  of 
Tacoma,  filed  a  petition  claiming  chattels  on 
the  land  under  a  mortgage  to  the  bank. 
Judgment  was  rendered  for  plaintiff,  and  de- 
fendant Wingate,  receiver,  appeals.  Re- 
versed. 

Doolittle  &  Fogg,  for  appellant  Dunning 
&  Pratt  and  N.  C.  Richards,  for  respondent 

GORDON,  J.  The  subject-matter  of  this 
litigation  is  machinery  and  apparatus  in  a 
box  factory  located  upon  block  7,632,  in.  a 
certain  addition  to  the  city  of  Tacoma.  Both 
parties  here  are  claiming  the  property  under 
and  by  virtue  of  decrees  of  foreclosure  of 
mortgages,  of  which  mortgages  respondent's 
is  prior  in  point  of  time.  The  appellant  bases 
his  claim  to  the  machinery  in  question  on  the 
fact  that  his  mortgage  describes  the  real 
estate,  together  with  the  machinery  and  ap- 
paratus thereon  situate,  and  claims  that  the 
property  is  personal  property,  and  does  not 
pass  with  the  realty,  and  that  he  is  entitled 
to  the  same  as  personalty  under  and  by  vir- 
tue of  the  description  of  the  property  in  his 
mortgage,  which,  after  describing  the  land, 
is  as  follows:  "And  the  machinery  and  ap- 
paratus upon  said  premises  at  the  time  of 
giving  said  mortgage,"  Appellant  claims 
that  these  words  show  an  express  intention 
to  convey  what  he  contends  is  personal  prop- 
erty, which  was  not  conveyed  under  respond- 
ant's  mortgage  conveying  the  real  estate,  to- 
gether with  the  tenements,  hereditaments, 
and  appurtenances  thereunto  belonging. 
There  is  no  claim  that  appellant's  mortgage 
was  ever  filed  or  recorded  as  a  chattel  mort- 
gage.   The  court  below  sustained  respond' 
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cut's  motion  to  dismiss  appellant's  petition, 
and  the  appellant,  having  excepted  to  such 
ruling,  prosecates  this  appeal. 

Of  the  major  portion  of  the  machinery  and 
apparatus,  the  petition  avers  that  "said  ma- 
chinery and  apparatus  can  all  be  removed 
without  injury  to  the  freehold  or  to  said  ma- 
chinery and  apparatus;  that  there  Is  no  spe- 
cial adaptation  of  the  real  property  to  the 
said  machinery  and  apparatus;  that  said 
machlnerj-  and  apparatus  are  not  attached 
to  the  walls  of  the  said  building,  or  in  any 
way  annexed  in  a  permanent  way  to  any 
part  of  said  building;  that  said  machinery 
and  apparatus  rest  upon  the  floor  of  said 
building  by  means  of  iron  legs,  and  are  fas- 
tened to  the  floor,  or  to  blocks  set  upon  the 
floor,  of  said  building,  by  screws  or  nails  or 
bolts,  for  the  purpose  solely  of  steadying 
said  machinery  and  apparatus  when  in  use; 
and  that  said  machinery  and  apparatus  can 
be  used  for  the  purpose  for  which  It  was 
intended  as  well  in  any  other  place  as  where 
now  located,  and  that  said  machinery  and 
apparatus,  although  a  portion  thereof  is  con- 
nected with  the  shafting  to  said  building  by 
belting  or  otherwise,  are  all  independent  ma- 
chines, complete  in  themselves,  and  that  they 
are  constructed  after  fixed  patterns,  and  are 
solely  Implements  bought  and  sold  in  gross, 
and  In  no  way  fixtures  or  part  or  parcel  of 
the  real  estate,  and  that  upon  the  removal  of 
the  said  machinery  and  apparatus  the  value 
of  the  freehold  would  be  unimpaired."  Of 
the  balance,  consisting  of  chain  blocks,  belt- 
ing, trucks,  wrenches,  tools,  scales,  safe,  and 
stitching  machines,  etc.,  it  is  alleged  that 
"none  of  It  is  affixed  in  any  way  or  manner 
to  the  freehold."  There  is  an  immense  mass 
of  law  learning  upon  the  subject  of  fixtures, 
and  the  courts  have  striven  to  lay  down  some 
general  rule  by  which  the  facts  of  each  case 
might  be  tested,  and  the  conclusion  derived 
whether  a  particular  thing,  under  certain  cir- 
cumstances, constituted  a  part  of  the  realty 
or  not;  but  no  satisfactory  rule  has  been  de- 
vised, and  probably  never  will  be,  owing  to 
the  difficulties  inherent  in  the  nature  of  the 
property  itself.  Between  landlord  and  ten- 
ant many  things  are  regarded  as  personal 
which  might  be  considered  a  part  of  the 
realty  as  between  vendor  and  vendee,  mort- 
gagor and  mortgagee,  or  heir  and  executor. 
The  older  cases  very  generally  hold  to  the 
idea  that  an  actual  physical  annexation  must 
be  shown.  But  this  strict  rule  of  the  old 
law  has  been  much  relaxed  in  favor  of  trade 
and  manufacture,  and  the  encouragement  of 
new  and  constantly  growing  industries,  and 
the  doctrine  of  constructive  annexation  is 
now  very  generally,  if  not  universally,  rec- 
ognized. And  it  is  believed  that  any  at- 
tempt to  solve  the  question  by  applying  the 
sole  test  of  the  character  or  extent  of  the 
actual  annexation  to  the  soil  involves  the 
question  in  many  perplexing  difficulties.  In 
Johnson's  Ex'r  v.  Wiseman.  4  Mete.  (Ky.) 
360,  the  court  said:    "The  better  opinion  I 


*  *  *  is  in  favor  of  viewing  everything  as 
a  fixture  which  has  been  attached  to  the  real- 
ty with  a  view  to  the  purposes  for  which  it 
is  held  or  employed,  however  slight  or  tem- 
porary the  connection  between  them.  *  •  • 
The  question  whether  chattels  are  to  be  re- 
garded as  fixtures  depends  less  upon  the 
manner  of  their  annexation  to  the  freehold 
than  upon  their  own  nature  and  their  adapta- 
tion to  the  purposes  for  which  they  are 
used."  In  Helms  v.  Gilroy  (Or.)  26  Pac.  851, 
the  court  say:  "The  weight  of  modern  au- 
thority, keeping  in  mind  the  exceptions- as  to 
constructive  annexation  admitted  by  all  the 
authorities  to  exist,  seems  to  establish  the 
doctrine  that  the  true  criterion  of  an  irre- 
movable fixture  consists  in  the  united  appli- 
cation of  several  tests:  (1)  Real  or  con- 
structive annexation  of  the  article  in  ques- 
tion to  the  realty;  (2)  appropriation  or  adap- 
tation to  the  use  or  purpose  of  that  part  of 
the  realty  with  which  it  Is  connected;  (3) 
the  intention  of  the  party  making  the  annexa- 
tion to  make  the  article  a  permanent  acces- 
sion to  the  freehold,  this  Intention  being  in- 
ferred from  the  nature  of  the  article  af- 
fixed, the  relation  and  situation  of  the  party 
making  the  annexation,  and  the  policy  of  the 
law  in  relation  thereto,  the  structure  and 
mode  of  the  annexation,  and  the  purpose  or 
use  for  which  the.  annexation  has  been 
made."  And  we  think  that  the  "annexa- 
tion" is  not  of  necessity  an  absolute  fasten- 
ing or  continued  physical  union  in  all  cases. 
It  la  doubtful  if  any  general  rule  can  be 
formulated  that  will  be  applicable  to  all  cas- 
es, and  regard  must  be  had  to  the  particular 
circumstances  of  each  case.  The  relation- 
ship existing  between  the  parties,  the  nature 
of  the  article,  and  Its  use  as  connected  with 
the  use  of  the  freehold,  should  not  be  lost 
sight  of;  but  the  annexation  may  be  either 
actual  or  constructive,  and  the  intention  of 
the  owner  of  the  fee  is  often  of  the  utmost 
importance  in  determining  whether,  in  a  giv- 
en case,  a  chattel  has  become  a  fixture. 

But,  while  the  intention  of  the  party  af- 
fixing the  machinery  enters  Into  the  ele- 
ments of  each  case,  still  such  mere  intention 
will  not  determine  or  alter  its  legal  char- 
acter; and  whether  or  not,  in  a  given  case, 
It  remains  personalty  or  becomes  a  fixture 
must  depend  upon  the  facts  and  circum- 
stances, and  not  on  his  opinion.  "Movable 
machines,  *  *  *  whose  number  and  pen 
manency  are  contingent  on  the  varying  cir- 
cumstances of  the  business,  subject  to  its 
fluctuating  conditions,  and  liable  to  be  taken 
in  or  out,  as  exigencies  may  require,  are 
different  In  nature  and  legal  character  from 
the  steam  engines,  boilers,  shafting,  and  oth- 
er articles  secured  by  masonry,  *  •  *  de- 
signed to  be  permanent,  and  indispensable 
to  the  enjoyment  of  the  freehold."  Rogers 
v.  Brokaw,  23  N.  J.  Eq.  497.  In  the  case  of 
Wolford  v.  Baxter,  83  Minn.  12,  21  N.  W. 
744,  the  court  say:  "While  physical  annexa- 
tion is  not  indispensable,  the  adjudicated 
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cases  are  almost  universally  opposed  to  the 
idea  of  mere  loose  machinery  or  utensils, 
even  where  it  is  the  main  agent  or  principal 
thing  in  prosecuting  the  business  to  which 
the  realty  is  adapted,  being  considered  a 
.part  of  the  freehold  for  any  purpose.  To 
make  it  a  fixture,  it  must  not  merely  be  es- 
sential to  the  business  of  the  structure,  but 
it  must  be  attached  to  it  In  some  way,  or, 
at  least,  it  must  be  mechanically  fitted  so  as, 
in  ordinary  understanding,  to  constitute  a 
part  of  the  structure  itself.  It  must  be  per- 
manently attached  to,  or  the  component  part 
of,  some  erection,  structure,  or  machine 
which  is  attached  to  the  freehold,  and  with- 
out which  the  erection,  structure,  or  ma- 
chine would  be  imperfect  or  incomplete. 
The  intent  that  they  should  remain  *  *  * 
for  permanent  use  is  unimportant.  Intent 
alone  will  not  convert  a  chattel  into  a  fix- 
ture." And  this  doctrine  is  reaffirmed  in 
35  Minn.  543,  29  N.  W.  349,  in  the  case  of 
Farmers'  Loan  &  Trust  Co.  v.  Minneapolis 
Engine  &  Mach.  Works,  where  it  is  held  that 
machinery,  to  become  part  of  the  realty, 
must  be  either  physically  attached  to  It,  or 
be,  in  ordinary  understanding,  a  part  of  the 
bull. ling  upon  it;  as  where  the  building  is 
constructed  wholly  or  in  part  for  the  ma- 
chinery, or  the  machinery  is  constructed  for 
the  building,  or  some  part  of  It  is  fitted  into 
it  In  Hill  v.  Wentworth,  28  Vt  429.  it  is 
held  that  not  only  the  manner  and  extent, 
but  the  object  and  purposes,  of  the  annexa- 
tion of  a  chattel  to  a  building,  are  to  .be  con- 
sidered in  determining  whether  it  has  be- 
come a  fixture  and  part  of  the  realty.  That 
the  article  is  essential  to  the  use  of  the 
building  for  the  business  for  which  it  is 
used  is  not  the  test  by  which  to  determine 
whether  or  not  it  is  a  part  of  the  realty. 
"To  change  the  character  of  an  article  from 
a  chattel  to  a  fixture,  there  should  be  some 
positive  act  and  Intent  to  that  effect  on  the 
part  of  the  person  annexing  it  to  a  building; 
and,  if  the  Intent  is  left  in  doubt  upon  an  in- 
spection of  the  property  itself,  taking  into 
consideration  its  nature,  the  mode,  extent, 
purpose,  and  object  of  its  annexation,  it 
should  be  held  to  remain  personal  property. 
Articles  of  machinery  used. in  a  manufactory 
do  not  become  a  part  of  the  freehold  when 
they  are  only  attached  to  the  building  for 
the  purpose  of  keeping  them  steadier,  and  in 
a  manner  best  adapted  to  that  purpose,  so 
that  their  use  as  chattels  may  be  more  ben- 
eficial, and  are  attached  in  such  a  way  that 
they  may  be  removed  without  injury  to  the 
freehold  or  to  the  articles  themselves  as 
chattels."  And  In  Keeler  v.  Keeler,  31  N. 
J.  Eq.  181,  the  court  says:  "There  appears 
to  have  been  no  special  adaptation  of  these 
machines  to  the  place  where  used,  nor  any 
preparation  of  a  place  to  receive  them. 
They  are  suitable  and  proper  to  be  there, 
if  such  instruments  were  required  for  their 
proper  work,  but  equally  suitable  and  useful 
elsewhere.  They  were  movable  in  the  build- 
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ing.  *  *  •  They  were  constructed  after 
fixed  patterns  for  all  purchasers,— things  in 
gross,  mere  implements,  heavy  and  compli- 
cated tools.  If  they  ceased  to  be  used  in 
this  factory,  they  were  movable  without  al- 
teration, without  detriment  to  the  building, 
and  could  be  used  equally  well  in  another 
place,  provided  with  power  to  drive  them." 
In  Cherry  v.  Arthur,  5  Wash.  787,  32  Pac. 
744,  this  court  said:  "In  ascertaining  wheth- 
er *  *  *  a  machine  does  become  part  of 
the  realty,  in  favor  of  mortgagees,  the  rule 
is  that  the  manner,  purpose,  and  effect  of 
annexation  to  the  freehold  must  be  regarded. 
If  a  building  be  erected  for  a  definite  pur- 
pose, or  to  enhance  its  value  for  occupation, 
whatever  Is  built  into  it  to  further  those  ob- 
jects becomes  a  part  of  it,  even  though  there 
be  no  permanent  fastening,  such  as  would 
cause  permanent  Injury  if  removed.  But 
mere  furniture,  although  some  fastening  be 
necessary  to  Its  advantageous  use,  is  remova- 
ble. Peculiarly  subject  to  this  rule  are  ma- 
chines which  can  be  used  in  one  place  as 
well  as  another,- and  which  add  nothing  to 
the  building,  though  they  may  be  of  advan- 
tage to  the  business  conducted  there."  We 
are  entirely  satisfied  with  what  is  here  said 
upon  the  subject,  and  think  it  best  accords 
with  reason  and  modern  authority.  Carpen- 
ter v.  Walker,  140  Mass.  417,  5  N.  E.  160; 
McConnell  v.  Blood,  123  Mass.  47;  Wheeler 
v.  Bedell,  40  Mich.  693;  Voorbees  v.  McGln- 
nls.  48  N.  Y.  278;  Teaff  v.  Hewitt,  1  Ohio 
St.  511;  Manufacturing  Co.  v.  Garven,  45 
Ohio  St.  290,  13  N.  E.  493;  Murdock  v.  Gif- 
ford,  18  K.  Y.  28;  Manwaring  v.  Jenison,  61 
Mich.  117,  27  N.  W.  899;  Balllett  v.  Hum- 
phreys, 78  Ind.  388.  In  the  case  of  Manu- 
facturing Co.  v.  Garven,  supra,  the  court 
say:  "It  has  generally  been  held  in  this 
country  that  articles  of  machinery  used  In  a 
factory  for  manufacturing  purposes,  only  at- 
tached to  the  building  to  keep  them-  steady 
in  their  places,  so  that  they  may  be  more 
serviceable  when  in  use,  and  that  may  be 
removed  without  any  essential  injury  to  the 
freehold  or  the  articles  themselves,  are  per- 
sonal property,  and  do  not  pass  by  a  convey- 
ance or  mortgage  of  the  freehold."  And  In 
Murdock  v.  Glfford,  supra,  It  was  said  that 
"all  that  part  of  the  gearing  or  machinery 
which  has  special  relation  to  the  building 
with  which  it  is  connected  would  belong  to 
the  freehold,  while  an  independent  machine, 
like  a  loom,  which,  If  removed,  still  remains 
a  loom,  and  can  be  used  as  such  wherever  it 
is  wanted,  and  power  can  be  applied  to  it, 
will  still  retain  its  character  of  personalty." 
We  do  not  think  that  mere  adaptability  of 
machinery  to  use  In  the  business  which  hap- 
pens to  be  conducted  upon  the  realty  is  of 
itself  enough  to  give  the  character  of  realty 
to  the  machinery.  To  constitute  machinery 
and  apparatus  fixtures,  it  is  not  alone  suffi- 
cient that  they  be  placed  in  the  shop  or  fac- 
tory with  the  intent  that  they  should  remain 
there  for  permanent  use,  but  the  intent  must 
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be  to  make  them  a  permanent  accession  to 
the  freehold.  We  are  not  unmindful  of  the 
fact  that  there  is  much  authority  opposed  tc 
the  views  herein  expressed,  but  it  is  believed 
that  a  review  of  the  cases  in  detail  would 
serve  no  useful  purpose. 

Respondent  insists,  however,  that  the  ap- 
pellant is  not  entitled  to  hold  or  claim  any 
portion  of  the  property  here  in  dispute,  for 
the  reason  that  appellant's  mortgage  was 
not  executed  and  recorded  in  compliance 
with  the  statute  governing  chattel  mort- 
gages. Section  1648,  1  Hill's  Code,  pro- 
vides: "A  mortgage  of  personal  property  is 
void  as  against  creditors  of  the  mortgagor  or 
subsequent  purchaser,  and  incumbrances  of 
the  property  for  value  and  in  good  faith,  un- 
less it  is  accompanied  by  the  affidavit  of  the 
mortgagor  that  it  is  made  in  good  faith,  and 
without  any  design  to  hinder,  delay,  or  de- 
fraud creditors,  and  it  is  acknowledged  and 
recorded  In  the  same  manner  as  Is  required 
by  law  in  conveyances  of  real  property." 
And  the  following  section^  requires  that  a 
mortgage  of  personal  property  should  be  re- 
corded in  the  office  of  the  county  auditor  of 
the  county  in  which  the  mortgaged  property 
is  situated,  in  a  book  kept  exclusively  for 
that  purpose.  We  think,  however,  that  re- 
spondent's contention  in  this  regard  is  fully 
met  by  the  case  of  Darland  v.  Levins,  1 
Wash.  St.  582,  20  Pac.  309,  in  which  the 
court  held  that  the  sole  purpose  of  the  stat- 
ute requiring  chattel  mortgages  to  be  re- 
corded is  to  give  notice  by  the  record  to  sub- 
sequent purchasers  or  mortgagees  of  the 
property;  and  what  is  said  of  the  failure  to 
record  a  chattel  mortgage  is  applicable  to 
a  case  where  the  mortgage  Is  unaccom- 
panied by  the  affidavit  of  the  mortgagor  pro- 
vided by  section  1648.  Without  such  affida- 
vit it  would  be  good  as  against  the  mort- 
gagor and  all  others,  excepting  "creditors  of 
the  mortgagor  or  subsequent  purchasers  or 
incumbrances  of  the  property  for  value." 
Other  points  urged  in  the  respondent's  brief 
are  inapplicable  to  the  record  here  presented, 
and  for  that  reason  we  must  decline  to  dis- 
cuss them.  The  judgment  and  order  ap- 
pealed from  will  be  reversed. 

HOYT.  C.  J.,  and  ANDERS,  SCOTT,  and 
DUNBAR,  JJ.,  concur. 


(11  Wash.  336) 

BAKER  et  al.  v.  WASHINGTON  IRON 
WORKS  CO. 

(Supreme  Court  of  Washington.    March  6, 
1895.) 

Appeal— Striking  Statement  from  Record. 
When  the  statement  of  facts  is  filed  aft- 
er the  expiration  of  the  30  days  within  which 
an  appeal  may  he  taken  under  Act  March  8. 
1S93,  8  13,  and  the  time  has  not  been  extended 
as  provided  in  said  section,  in  the  absence  of  ex- 
cuse for  the  delay  the  statement  will  be  strick- 
en from  the  files  on  motion. 


Appeal  from  superior  court,  King  county; 
Mason  Irwin,  Judge. 

Action  by  Howard  W.  Baker  and  others 
against  the  Washington  Iron  Works  Compa- 
ny for  breach  of  contract.  Judgment  for 
plaintiffs,  and  defendant  appeals.  On  mo- 
tion to  strike  the  statement  of  facts  from 
the  files  and  affirm  the  Judgment  Motion 
granted,  and  judgment  affirmed. 

Stratton,  Lewis  &  Gilman  and  Ernest  S. 
Lyons,  for  appellant.  John  Fairfield  and 
Daniel  T.  Cross,  for  respondents. 

GORDON,  J.  Respondents  move  to  strike 
the  statement  of  facts  certified  to  this 
court,  and  affirm  the  judgment  of  the  court 
below,  for  the  reasons  that  said  state- 
ment of  facts  was  not  filed  in  the  cause,  nor 
was  a  copy  thereof  served  on  respondents, 
within  30  days  from  the  date  of  judgment, 
the  time  for  filing  and  serving  the  same  not 
having  been  extended  by  stipulation  of  coun- 
sel or  by  order  of  the  court,  and  no  applica- 
tion therefor  having  been  made.  The  record 
shows  that  the  verdict  was  rendered  In  the 
case  on  the  16th  day  of  May,  1893;  that  the 
judgment  appealed  from  was  entered  on  the 
19th  day  of  May,  1893;  and  that  the  pro- 
posed statement  of  facts  was  not  served  un- 
til the  8th  day  of  August  1893,  more  than 
60  days  after  entry  of  final  judgment  It 
also  appears  from  the  record  that  a  motion 
for  new  trial  was  served  and  filed  on  the 
24th  day  of  May,  1893,  eight  days  after  the 
reception  of  the  verdict,  and  five  days  after 
the  rendition  of  the  judgment  In  the  cause. 
On  June  3,  1893,  the  motion  for  a  new  trial 
was  stricken  from  the  calendar,  and  on  July 
10,  1893,  the  motion  was  overruled.  From 
an  Inspection  of  the  entire  record,  it  Is  clear 
that  the  time  within  which  an  appeal  might 
be  taken  from  said  judgment  began  to  run 
on  May  19,  1893.  The  statute  (section  13, 
Act  March  8,  1893;  Laws  1893,  p.  116)  pro- 
vides that  the  statement  of  facts  must  be 
filed  and  served  within  30  days  after  the 
time  begins  to  run  within  which  an  appeal 
may  be  taken  from  a  final  judgment  in  the 
cause,  and  further  provides  that  the  time 
so  prescribed  may  be  enlarged  for  a  period 
not  exceeding  60  days  In  addition  thereto  by 
stipulation  of  the  parties,  or  by  an  order 
of  the  court  or  judge  upon  good  cause  shown, 
and  upon  notice  to  the  adverse  party.  In 
opposition  to  the  respondents'  motion,  of 
which  motion  the  appellant  has  had  abun- 
dant notice,  there  is  no  explanation  offered, 
excuse  given,  or  showing  made,  and,  while 
the  failure  to  file  or  serve  a  proposed  state- 
ment within  the  time  prescribed  by  the  stat- 
ute might  not  subject  the  statement  to  be 
stricken  in  all  cases,  still  we  think,  as  pre- 
sented here,  in  the  absence  of  any  explan* 
atory  showing,  the  motion  should  prevaiL 
Enos  v.  Wilcox,  3  Wash.  44,  28  Pac.  364.  The 
legal  sufficiency  of  the  complaint  is  not  call- 
ed In  question,  and,  H  being  found  suffi- 
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cleat  to  sustain  the  verdict  returned  by  the 
jury,  It  follows  that  the  judgment  appealed 
from  must  be  affirmed. 

HOYT,  O.  J.,  and  ANDERS,  SCOTT,  and 
DUNBAR,  JJ.,  concur. 


(11  Wash.  249) 

BIRGE  v.  BROWNING  et  al. 
(Supreme  Court  of  Washington.   Feb.  20,  1895.) 

SUBSCRIPTIONS  TO  CORPORATE  STOCK  —  ESTOPPEL. 

1.  Under  1  Hill's  Code,  §  1497,  providing 
that  no  corporation  shall  commence  business  un- 
til the  whole  of  its  capital  stock  has  been  sub- 
scribed, it  is  a  good  defense  to  an  action  against 
subscribers  for  unpaid  subscriptions  that  the 
whole  amount  of  the  capital  stock  was  never  sub- 
scribed, in  the  absence  of  proof  of  an  estoppel. 

2.  Part  payment  of  their  subscriptions  to  the 
capital  stock  of  a  proposed  corporation  does  not 
constitute  a  waiver  by  the  subscribers  of  the 
performance  of  conditions  necessary  to  the  for- 
mation of  the  corporation,  or  an  estoppel  to  deny 
its  corporate  existence,  in  the  absence  of  evi- 
dence that  they  attended  the  corporate  meetings, 
and  knew  that  such  conditions  were  not  per- 
formed. 

Appeal  from  superior  court,  Lewis  coun- 
ty; W.  W.  Langhorne,  Judge. 

Action  by  George  F.  Birge,  receiver, 
against  F.  H.  Browning  and  others.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

Leroy  A  Palmer  and  Landrum  &  Land- 
rum,  for  appellant.  A.  E.  Rice,  Geo.  E. 
Rhodes,  and  H.  Julius  Miller,  for  respond- 
ents. 

GORDON,  J.  The  appellant  here  is  the  re- 
ceiver of  the  Centralis  Hotel  Company,  a 
corporation,  which  had  prior  to  the  com- 
mencement of  this  action  been  adjudged  in- 
solvent He  brought  this  action  to  recover 
the  amounts  unpaid  upon  respondents'  sub- 
scriptions to  the  capital  stock  of  said  cor- 
poration. The  respondents  answered— First, 
that  there  was  no  actual  incorporation  of 
the  company;  second,  that  the  full  amount 
of  the  capital  stock  had  not  been  subscrib- 
ed. To  which  appellant  replies  that  the 
respondents  are  estopped  to  deny  the  ex- 
istence of  the  corporation,  and  that  they  had 
waived  their  right  to  interpose  these  de- 
fenses. The  court  below  rendered  judgment 
for  the  respondents,  from  which  judgment 
this  appeal  is  prosecuted. 

The  articles  of  incorporation  of  the  Cen- 
tralla  Hotel  Company  were  filed  on  the  23d 
of  March,  1891.  None  of  the  respondents 
were  named  as  officers  in  such  articles  of 
incorporation,  nor  were  any  of  them  after- 
wards elected  to  office  therein.  The  capital 
stock  was  fixed  at  $40,000,  divided  into  800 
shares  of  $50  each.  The  entire  amount  sub- 
scribed, however,  never  exceeded  $16,000. 
Meetings  were  held,  both  before  and  after 
the  filing  of  the  articles  of  Incorporation, 
which  were  attended  by  promoters  of  the 
enterprise   and   subscribers  to  the  capital 


stock,  at  which  meetings,  among  other 
things,  ground  was  selected  as  a  site  for 
the  hotel  building  to  be  erected  by  the  cor- 
poration, committees  were  appointed  to  se- 
lect plans,  take  charge  of  the  construction 
of  the  building,  and  to  solicit  subscribers 
to  the  capital  stock.  By-laws  were  adopted, 
and  other  business  transacted.  On  June  16, 
1891,  the  trustees  awarded  a  contract  for 
the  construction  of  an  hotel  building,  and 
thereafter  work  was  commenced  upon  said 
building,  and  progressed  until  about  $14,- 
000  had  been  -expended  in  its  construction, 
when  operations  were  suspended  for  lack  of 
funds.  At  that  time  about  $6,000  had  been 
collected  upon  stock  subscriptions,  and  about 
$3,000  additional  in  material  and  labor  had 
been  accepted  In  payment  of  stock  subscrip- 
tions. Some  of  the  respondents  had  made 
partial  payments  on  their  subscriptions,  but 
the  pleadings  nowhere  allege,  nor  does  the 
proof  show,  that  any  of  the  defendants 
knew  that  the  full  amount  of  the  capital 
stock  had  not  been  subscribed  until  work 
ceased  on  the  hotel  building. 

At  the  close  of  the  plaintiff's  case  the 
court  should  have  granted  respondents'  mo- 
tion for  judgment  of  dismissal,  because,  as 
the  case  then  stood,  in  addition  to  what  has 
already  been  stated,  there  was  no  evidence 
tending  to  show  that  any  of  the  respondents 
were  In  attendance  at  any  of  the  meetings 
so  held,  and  there  was  no  proof  of  a  waiver 
by  any  of  the  defendants,  nor  any  proof 
creating  an  estoppel  by  conduct  as  to  any 
of  them.  The  court  overruled  said  motion, 
however,  and  the  testimony  subsequently 
taken  did  not  establish  any  new  fact,  nor 
does  It  alter  or  add  to  the  foregoing  state- 
ment. This  court,  in  the  case  of  Hotel  Co. 
v.  Schram,  6  Wash.  134,  32  Pac.  1002,  has 
said:  "The  capital  stock  of  a  corporation 
being  fixed  by  its  charter,  the  corporation 
has  no  authority  to  begin  business  until  the 
whole  amount  of  such  capital  stock  has  been 
subscribed."  Section  1497, 1  Hill's  Code,  pro- 
vides that  "no  such  corporation  shall  com- 
mence business  *  *  *  until  the  whole 
amount  of  its  capital  stock  has  been  sub- 
scribed"; and  we  have  no  doubt  that,  In 
the  absence  of  any  statutory  provision  upon 
the  subject,  this  would  be  found  to  be  the 
law.  It  is  conceded  by  the  learned  coun- 
sel for  appellant  that,  In  an  action  by  a 
corporation  against  stock  subscribers,  all  the 
conditions  precedent  to  liability  must  have 
been  complied  with  before  liability  attaches, 
unless  such  conditions  have  been  waived  by 
the  acts  and  conduct  of  the  persons  for 
whose  benefit  the  implied  condition  exist- 
ed; and  the  controlling  questions  here  are 
of  fact,  and  not  of  law.  The  court  below 
found  the  facts  against  the  appellant,  and 
an  examination  of  the  record  convinces. us 
that  there  Is  nothing  In  the  evidence  to  jus- 
tify the  contention  of  appellant's  counsel 
that  any  of  the  defendants  have  been  guilty 
of  such  acts  or  conduct  as  amount  In  law 
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to  a  waiver  or  create  an  estoppel.  It  fol- 
lows that  the  judgment  appealed  from 
should  be  affirmed. 

HOYT,  C.  X.  and  ANDERS,  DUNBAR, 
and  SCOTT,  J  J.,  concur. 


(11  Wash.  366) 

STATE  ex  rel.  WASHINGTON  BRIDGE 
CO.  v.  SUPERIOR  COURT  OF  SNO- 
HOMISH COUNTY  et  al. 
(Supreme  Court  of  Washington.   March  7, 
1895.) 

Supersedeas  Bond  on  Appeal— Certiorari. 

1.  A  judgment  in  favor  of  a  bridge  company 
for  a  specified  sum  of  money  for  the  construction 
of  a  bridge,  and  decreeing  the  foreclosure  of  a 
mechanic's  lien  upon  the  bridge  and  land  upon 
which  it  stands,  is  "a  final  judgment  for  the  re- 
covery of  money,"  within  St  1893,  p.  122,  §  7, 
providing  that  the  supersedeas  bond  on  appeal 
from  such  a  judgment  shall  be  in  a  penalty 
double  the  amount  of  damages  and  costs  recov- 
ered therein. 

2.  Certiorari  is  an  appropriate  remedy, 
where  the  court,  without  jurisdiction,  assumes 
to  fix  the  amount  of  a  supersedeas  bond  on  ap- 
peal in  a  case,  where  the  amount  of  such  bond 
is  expressly  prescribed  by  statute. 

Certiorari  by  the  state  of  Washington  on 
the  relation  of  the  Washington  Bridge  Com- 
pany against  the  superior  court  of  Snohomish 
county  and  others  to  review  an  order  fixing 
the  amount  of  a  supersedeas  bond  on  appeal 
from  a  judgment  in  favor  of  such  company 
for  a  sum  of  money  and  decreeing  the  fore- 
closing of  a  mechanic's  lien  for  the  construc- 
tion of  a  bridge.    Order  set  aside. 

Stiles,  Stevens  &  Tillinghast,  for  relator. 
Black  &  Edwards,  for  respondents. 

DUNBAR,  J.  The  relator  obtained  a  Judg- 
ment against  the  Land  &  River  Improvement 
Company  of  Everett  for  the  sum  of  $8,671.80 
and  costs,  recovered  November  19,  1894.  The 
judgment  further  decreed  the  foreclosure  of 
a  mechanic's  lien  for  the  construction  of  a 
bridge,  upon  the  bridge  and  the  land  upon 
which  it  stood,  and  established  relator's  lien 
as  a  prior  Hen  to  those  of  the  other  defend- 
ants In  the  action.  Execution  was  Issued 
November  20,  1894,  to  the  sheriff  of  Sno- 
homish county,  and  he  proceeded  to  adver- 
tise the  property  for  sale.  On  the  7th  day 
of  December  following  the  Land  &  River  Im- 
provement Company  of  Everett  made  an  ex 
parte  application  to  the  Judge  of  the  su- 
perior court  of  Snohomish  county  for  an  or- 
der fixing  the  amount  Of  the  supersedeas 
bond.  An  order  was  made  by  the  judge 
naming  $1,000  as  the  amount  of  such  bond. 
On  the  8th  day  of  January,  defendant  com- 
pany served  and  filed  its  notice  of  appeal 
from  the  judgment,  and  filed  one  bond  in  the 
sum  of  $200  for  costs,  and  another  in  $1,000 
as  a  supersedeas  bond.  The  clerk  on  the 
same  day  gave  notice  to  the  sheriff  that  a 
supersedeas  bond  had  been  filed.  Relator 
at  the  time  excepted  to  the  sufficienc  y  of  tbe 


$1,000  bond,  but  his  objection  was  overruled, 
and  he  then  moved  the  court  for  an  order  to 
require  the  sheriff  to  proceed  with  a  special 
execution.  This  motion  was  denied.  So  it 
will  be  seen  that  the  question  Involved  here 
is,  can  a  supersedeas  bond  to  stay  an  exe- 
cution of  this  kind  of  a  judgment  be  fixed,  so 
far  as  the  amount  Is  concerned,  by  the  court, 
or  is  foe  amount  fixed  by  the  terms  of  the 
statute?  Section  7  of  tbe  chapter  in  relation 
to  appeals  to  the  supreme  court  (St  1893,  p. 
122)  provides  that  "the  appeal  bond  must  be 
executed  in  behalf  of  the  appellant  by  one 
or  more  sufficient  sureties,  and  shall  be  in 
a  penalty  of  not  less  than  $200  in  any  case; 
and  in  order  to  effect  a  stay  of  proceedings 
as  in  this  section  provided,  the  bond,  where 
the  appeal  is  from  a 'final  judgment  for  the 
recovery  of  money,  shall  be  in  a  penalty 
double  the  amount  of  the  damages  and  costs 
recovered  in  such  judgment  and  in  other 
cases  -shall  be  in  such  penalty,  not  less  than 
$200,  and  sufficient  to  save  the  respondent 
harmless  from  damages  by  reason  of  the  ap- 
peal, as  a  judge  of  the  superior  court  shall 
prescribe."  It  is  the  contention  of  respond- 
ents in  this  case  that  the  judgment  here  falls 
within  the  last  provision  above  quoted,  and 
that  the  statute  should  not  be  literally  con- 
strued; while  the  relator  contends  for  a  strict 
construction  of  the  statute,  insisting  that  this 
is  a  final  judgment  for  the  recovery  of  mon- 
ey, and  that  the  judge  of  the  court  has  no 
Jurisdiction  so  far  as  the  amount  of  the  bond 
Is  concerned.  We  are  inclined  to  agree  with 
this  construction.  This  judgment  Is  certain- 
ly a  final  judgment  for  the  recovery  of 
money.  The  judgment  is  that  the  plaintiff 
shall  recover  a  certain  sum,  and  because  the 
judgment  proceeded  to  give  the  plaintiff  a 
lien  upon  certain  property  does  not,  it  seems 
to  us,  without  some  provision  of  the  law  to 
that  effect,  take  from  him  his  right  to  the 
statutory  bond.  It  is  strongly  urged  by  the 
learned  counsel  for  the  respondents  that  the 
statute  cannot  be  construed  to  recover  dam- 
ages for  foreclosure  of  mortgages,  or  in  re- 
plevin actions  or  actions  of  forcible  entry 
and  detainer,  and  that  the  intention  of  the 
legislature  was  to  provide  for  the  bond  in 
double  the  value  of  the  judgment  only  in 
cases  where  there  was  no  other  security  for 
the  payment  of  the  judgment.  It  seems  to 
us  that  had  this  been  the  intention  of  tbe 
legislature  it  would  have  been  easy  and  nat- 
ural for  it  to  have  Inserted  the  word  "only." 
which  would  then  have  made  the  statute 
plain.  But  whatever  construction  might  be 
placed  upon  this  law,  so  far  as  the  foreclo- 
sure of  mortgages  is  concerned,— a  question 
which  we  will  not  now  Investigate,— this  ac- 
tion must  stand  upon  an  entirely  different 
basis.  In  the  foreclosure  of  a  mortgage  a 
deficiency  judgment  Is  generally  rendered, 
but  there  may  or  may  not  be  a  deficiency 
judgment  in  the  foreclosure  of  a  mechanic's 
lien.  The  judgment  is  generally  twofold  in 
its  application;  the  judgment  for  the  defl- 
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eiency  being  only  against  the  contractor, 
and  there  being  no  judgment  for  deficiency 
against  the  owner  of  the  property  upon 
which  the  lien  is  foreclosed.  The  lien  In 
this  case  is  purely  incidental.  The  judgment 
was  a  straight  judgment  for  the  recovery  of 
so  much  money;  and,  in  the  absence  of  any 
provision  of  the  statute  excepting  a  judgment 
of  this  kind  from  the  operations  of  the  seem- 
ingly mandatory  provisions,  of  the  law  above 
quoted,  we  must  conclude  that  the  plaintiff 
in  this  case  was  entitled  to  the  statutory 
bond. 

It  is  also  urged  by  the  respondents  that  the 
plaintiff  has  not  sought  his  proper  remedy; 
that  his  remedy  was  by  mandamus  against 
the  sheriff  to  compel  him  to  act,  Instead  of 
by  certiorari  against  the  court.  It  may  be 
that  the  relator  here  had  the  right  to  man- 
damus the  sheriff,  but,  If  he  had,  we  think 
it  was  a  concurrent  right,  and  it  would  be 
more  equitable  to  proceed  against  the  court 
who  made  the  order  without  jurisdiction  than 
against  the  subordinate  officer,  whose  pri- 
mary duty  It  is  to  obey  the  orders  of  the 
court.  Prom  our  view  of  the  law,  the  court 
in  this  case  acted  without  jurisdiction  abso- 
lutely, having  no  authority  to  fix  the  amount 
of  the  bond;  and  it  is  stated  by  Harris  on 
Certiorari  (section  78)  that,  "In  England  as 
well  as  In  this  country,  the  writ  of  certiorari 
will  go  when  the  acts  sought  to  be  reviewed 
or  to  be  questioned  were  in  cases  of  jurisdic- 
tion, and  not  in  any  mere  form."  We  think 
the  cases  generally  sustain  this  text.  The 
relator,  then,  having  applied  for  the  proper 
remedy,  and  the  court  having  acted  without 
jurisdiction,  the  order  complained  of  will  be 
set  aside  and  held  for  naught 

HOYT,  C.  J.,  and  ANDERS,  SCOTT,  and 
GORDON,  JJ.,  concur. 


(11  Wuh,  417) 

STATE  t.  BODECKAR. 
(Supreme  Court  of  Washington.   March  16, 
1895.) 

Intoxicating  Liquors— Sale  withoot  Licbnse— 
80fficienot  of  information— dismissal 
— Discharge  of  Dependant. 

1.  An  information  for  selling  liquor  without 
a  license,  under  Pen.  Code,  §  133,  making  such 
selling  a  misdemeanor,  is  not  defective  because 
it  fails  to  state  the  name  of  the  person  to  whom 
the  sale  was  made,  where  it  states  that  the  name 
of  such  person  was  unknown  to  the  prosecuting 
attorney. 

2.  On  the  dismissal  of  an  information  on 
demurrer  thereto,  it  is  error  to  discharge  de- 
fendant, as  he  should  be  held  to  answer  a  new 
information. 

Appeal  from  superior  court,  King  coun- 
ty; Richard  Osborn,  Judge. 

An  information  charging  John  .  Doe  Bo- 
deckar  with  selling  liquor  without  a  license 
was  dismissed,  and  the  state  appeals.  Re- 
versed. 

John  F.  Miller,  Pros.  Atty.,  and  A  G. 
McBride,  for  the  State. 


ANDERS,  J.  The  prosecuting  attorney 
filed  an  information  In  the  superior  court 
of  King  county  accusing  the  defendant  of 
the  crime  of  selling  intoxicating  liquor 
without  having  obtained  a  license  therefor 
from  the  proper  authorities.  The  offense 
is  alleged  to  have  been  committed  as  fol- 
lows: "John  Doe  Bodeckar,  whose  true 
Christian  name  Is  to  the  prosecuting  attor- 
ney unknown,  in  King  county,  state  of 
Washington,  on  the  4th  day  of  July,  1804, 
unlawfully  and  willfully  did  sell  and  dis- 
pose of,  for  and  .  In  consideration  of  money, 
intoxicating  malt  liquor,  to  wit,  beer,  com- 
monly known  and  designated  as  'lager 
beer,'  to  a  person  and  persons  whose  name 
is  to  the  prosecuting  attorney  unknown, 
said  malt  liquor  then  and  there  being  an 
intoxicating  liquor,  and  not  then  and  there 
sold  upon  the  written  prescription  of  any 
reputable  physician,  or  for  medical,  me- 
chanical, or  scientific  purposes,  but  for  the 
purpose  of  beverage  only,  said  intoxicating 
liquor  as  aforesaid  then  and  there  not  sold 
within  the  corporate  limits  of  any  city, 
town,  or  village,  or  within  one  mile  of  the 
corporate  limits  of  any  city,  town,  or  vil- 
lage, or  within  one  mile  of  the  corporate 
limits  of  the  same,  he  the  said  John  Doe 
Bodeckar,  whose  true  Christian  name  is  un- 
known to  the  prosecuting  attorney,  as  afore- 
said, not  then  and  there  having  a  license  Is- 
sued by  the  proper  authorities  to  sell  intoxi- 
cating liquors  in  King  county,  state  of  Wash- 
ington." It  does  not  appear  that  the  defend- 
ant either  interposed  a  motion  to  set  aside  thn 
Information  or  demurred  thereto,  but  It  does 
appear  that  the  cause  was  regularly  call- 
ed for  trial,  that  a  jury  was  regularly 
Impaneled  and  sworn,  and  that  a  witness 
was  called  upon  the  part  of  the  state.  The 
defendant  then  objected  to  the  Introduc- 
tion of  any  evidence  for  the  alleged  reason 
that  the,  •information  'does)  not  state  an 
offense.  The  court,  after  argument,  sus- 
tained the  objection,  and  thereupon  releas- 
ed the  defendant  from  custody,  exonerated 
his  bondsmen,  and  discharged  the  jury. 
From  such  judgment  the  state  prosecutes 
this  appeal. 

This  action  was  instituted  under  section 
183  of  the  Penal  Code.  The  crime  charged 
Is  therefore  a  statutory  one,  and  the  suf- 
ficiency of  the  information  must  be  tested 
by  the  provisions  of  the  statute  Itself. 
Section  1234  of  the  Code  of  Procedure  pro- 
vides that  the  indictment  or  information 
must  contain  (1)  the  title  of  the  action, 
specifying  the  name  of  the  court  to  which 
the  indictment  or  information  is  present- 
ed, and  the  names  of  the  parties;  (2).  a 
statement  of  the  acts  constituting  the  of- 
fense, in  ordinary  and  concise  language, 
without  repetition,  and  in  such  a  manner 
as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended.  Sec- 
tion 1244  states  when  an  indictment  or  in- 
formation is  sufficient  and  it  seems  to  us 
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that  the  Uiformatlon  in  question  is  in  sub- 
stantial conformity  to  these  sections  of  the 
Code.  It  is  evident  that  the  acts  consti- 
tuting the  offense  charged  in  this  Instance 
are  stated  in  ordinary  and  concise  lan- 
guage, and  in  such  a  manner  as  to  enable 
any  person  of  ordinary  understanding  to 
know  what  was  intended,  and  that  is  all 
that  the  law  requires  in  charging  the  of- 
fense. It  is  stated  in  the  brief  of  counsel 
for  the  appellant  that  the  court  deemed  the 
information  insufficient,  for  the  reason  that 
it  did  not  state  the  name  of  the  person  or 
persons  to  whom  the  liquor  therein  men- 
tioned was  sold.  It  is  true  that  the  name 
of  the  person  to  whom  the  beer  was  sold  is 
not  stated  in  the  information,  but  many 
courts  hold  that  in  cases  of  this  character 
it  is  not  necessary  to  designate  the  name 
of  the  party  to  whom  the  sale  was  made. 
State  v.  Becker,  20  Iowa,  438;  State  v. 
Sch welter,  27  Kan.  499;  State  v.  Gummer, 
22  Wis.  422;  State  v.  Jaques,  68  Mo.  260; 
State  v.  Heldt,  41  Tex.  220.  But  even 
.  where  it  is  held  that  the  name  of  the  per- 
son to  whom  the  Intoxicating  liquor  was 
sold  should  be  stated,  the  indictment  or  In- 
formation is  nevertheless  held  sufficient  if 
it  is  alleged  that  the  name  of  such  person 
is  unknown.  The  crime  under  our  statute 
consists  in  the  selling,  and  there  would 
seem  to  be  no  reason  why  the  name  or 
names  of  the  individual  or  individuals  to 
whom  the  sale  is  made  should  be  specified. 
But,  however  that  may  be,  we  think  that 
where  it  is  shown  by  the  information,  as 
in  this  case,  that  the  party  was  unknown, 
the  Information  Is  sufficiently  definite  and 
certain  in  that  regard.  It  was  said  in 
Myers  v.  People,  67  111.  503,  that  where 
it  is  an  offense  to  sell  spirituous  liquors  to 
a  specified  class  of  persons,  or  persons  of 
certain  habits,  etc.,  then  the  names  of  those 
persons  should  be  set  forth,  In  order  that 
the  defendant  may  have  an  opportunity  to 
prepare  for  his  defense.  We  think  the  cor- 
rect rule,  and  the  one  supported  by  most 
of  the  authorities,  is  laid  down  by  Mr. 
Bishop  in  his  Criminal  Procedure  (volume 
1,  §  548),  as  follows:  "A  sale  of  intoxicat- 
ing liquor  without  a  license,  where  the  li- 
cense Is  from  public  authority,  and  evi- 
denced by  a  public  record,  may  be  char- 
ged as  to  a  person  unknown  to  the  jurors." 
He  further  says,  in  the  same  section: 
"Even,  by  some  opinions,  if  the  name  Is 
known,  it  need  not  be  alleged,  though  other 
opinions  require  the  name  where  known." 

In  our  opinion,  the  court  also  erred  In 
discharging  the  defendant  upon  the  objec- 
tions made  at  the  trial.  It  is  enacted  in 
section  1278  of  the  Code  of  Procedure  that, 
if  the  court  direct  that  the  case  be  resub- 
mitted, the  defendant,  if  already  in  cus- 
tody, must  so  remain,  unless  he  be  admit- 
ted to  bail;  or.  if  already  admitted  to  ball, 
or  money  has  been  deposited  instead  there- 
of, the  bail  or  money  is  answerable  for  the 


• 

appearance  of  the  defendant  to  answer  a 
new  indictment  or  information.  That  sec- 
tion relates  to  cases  where  the  Indictment 
has  been  set  aside  upon  motion  or  found 
Insufficient  upon  demurrer.  The  only  au- 
thority given  the  court  for  discharging  a 
defendant  upon  demurrer—and  the  objec- 
tion under  consideration  must  be  deemed  a 
demurrer— is  that  contained  In  section  1281, 
which  is  as  follows:  "If  the  demurrer  is 
sustained  because  the  indictment  or  in- 
formation contains  matter  which  is  a  legal 
defense  or  bar  to  the  action,  the  Judgment 
shall  be  final,  and  the  defendant  must  be 
discharged."  In  this  case  there  was  noth- 
ing stated  in  the  information  which  could 
possibly  be  construed  as  a  legal  defense  or 
bar  to  the  action,  and  the  court  was  there- 
fore not  warranted  In  discharging  the  de- 
fendant. The  court  should  have  held  him 
to  answer  a  new  Information,  even  though 
it  was  of  the  opinion  that  the  facts  stated 
did  not  constitute  an  offense. 

We  cannot  commend  the  practice  of  per- 
mitting the  sufficiency  of  informations  to 
be  challenged  for  the  first  time  by  objec- 
tions to  the  Introduction  of  testimony.  The 
law  evidently  contemplates  that  the  de- 
fendant must  either  move  to  set  aside  the 
Information  or  demur  thereto,  or  both, 
prior  to  entering  his  plea  of  not  guilty; 
and  when  he  falls  to  do  so  courts  should 
not  ordinarily  permit  him  to  call  In  ques- 
tion the  sufficiency  of  the  information  in 
the  manner  which  was  done  in  this  case. 
While  the  court  should  not  permit  a  de- 
fendant to  be  tried  or  convicted  upon  an 
Insufficient  Indictment  or  Information,  if 
properly  objected  to,  It  Is  but  just  to  the 
state  that  it  have  notice  of  the  particular 
objections  which  may  be  interposed  to  the 
accusation  set  forth  in  the  information,  aud 
an  opportunity  to  meet  them  in  an  orderly 
manner.  This  cannot  be  said  to  be  the 
case  where  objections  of  this  character  are 
interposed  at  the  trial.  The  judgment  is 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  this 
opinion. 

HOYT,  C.  J.,  and  DUNBAR,  SCOTT,  and 
GORDON,  JJ.,  concur. 


(11  Wash.  422) 
STATE  v.  GOLDEN. 
(Supreme  Court  of  Washington.  March  16, 
1895.) 

Criminal  Law— Prosecution  of  Accessory. 
An  accessory  before  the  fact  to  a  felony 
should  be  prosecuted  as  a  principal. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Mike  Golden  was  convicted  of  larceny,  and 
appeals.  Affirmed. 

Melvin  G.  Winstock  and  Frank  B.  Inger- 
soll.  for  appellant  John  F.  Miller.  Pros. 
Atty.,  and  A.  G.  McBride,  for  the  State. 
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SCOTT,  J.  This  appellant,  one  Good- 
friend,  and  one  Hart,  constituted  three  of  a 
party  of  five  who  were  charged  with  steal- 
ing $300  from  two  young  women.  Separate 
trials  were  demanded,  and  the  three  named 
were  tried  and  convicted.  The  other  two 
eluded  the  officers,  and  escaped.  It  is  urged 
that  appellant's  demurrer  to  the  information 
should  have  been  sustained  on  the  ground 
that  the  acts  going  to  show  that  he  aided 
and  abetted  in  the  commission  of  the  crime 
were  not  stated  therein.  No  particular,  how- 
ever, is  pointed  out  wherein  the  information 
is  claimed  to  have  been  insufficient,  and,  al- 
though the  appellant  was  but  an  accessory, 
we  are  of  the  opinion  that  it  clearly  appears 
from  the  proof  that  he  was  an  accessory  be- 
fore the  fact,  and  under  the  repeated  hold- 
ings of  this  court  he  should  be  prosecuted 
the  same  as  a  principal.  The  allegations  in 
the  brief  are  too  general  to  raise  any  point 
as  to  the  information,  but  we  have  examined 
it  nevertheless,  and  think  it  was  sufficient. 
It  also  appears  to  us  that  the  appeal  in  this 
case  is  without  merit  The  questions  raised 
by  appellant  as  to  the  admission  of  certain 
evidence' and  the  instructions  of  the  court 
are  all  based  upon  the  theory  that  he  was 
an  accessory  after  the  fact  which,  in  our 
opinion,  is  not  at  all  warranted  by  the  pro3fs. 
The  evidence  is  entirely  sufficient  to  justify 
the  conviction  of  appellant  as  a  principal. 
We  are  so  well  satisfied  of  this  that  we  deem 
it  unnecessary  to  set  the  same  forth  in  de- 
tail. The  instructions  of  the  court  covered 
the  cause  fully,  and  it  was  fairly  submitted 
to  the  jury.  Affirmed. 

HOYT,  C.  J.,  and  DUNBAR,  ANDERS, 
and  GORDON,  JJ.,  concur. 


(11  Wash.  407) 

UNION  WHARF  CO.  v.  KATZ. 
(Supreme  Court  of  Washington.   March  16, 
1895.) 

Appeal  from  State  Board  or  Equalization. 
Where  it  is  shown  in  the  petition  for  re- 
hearing that  notice  of  appeal  from  a  decision  of 
the  state  board  of  equalization  in  a  contest  as  to 
the  right  to  purchase  tide  lands  was  served  and 
transmitted  by  mail  in  time  to  reach  the  board 
within  the  10  days  allowed  by  1  Hill's  Code,  § 
2170,  for  such  appeals,  there  being  no  counter 
showing,  sufficient  excuse  being  given  for  fail- 
ure to  present  these  facts  at  the  original  hear- 
ing, and  the  board  not  having  certified  their  find- 
ings to  the  commissioner  of  public  lands,  it  will 
be  presumed  that  such  notice  was  received  by 
the  board  within  the  10  days,  and  appeal  granted 
accordingly. 

On  rehearing.  Reversed. 

For  former  opinion,  see  36  Pac.  276. 

SCOTT,  J.  For  the  former  decision  in  this 
cause,  affirming  the  judgment,  see  8  Wash. 
389,  36  Pac.  276.  A  petition  for  rehearing 
was  filed,  and  an  answer  thereto  was  direct- 
ed- The  respondent  did  not  see  fit  to  avail 
itself  of  the  privilege  of  answering  the  same, 


and  the  petition  was  granted,  and  the  cause 
reassigned  for  argument  In  the  former 
opinion  we  expressed  a  doubt  as  to  whether 
the  statute  in  question  was  sufficiently  def- 
inite to  authorize  an  appeal,  but  we  have 
since  held,  In  Hays  v.  Bank  (decided  Janu- 
ary 11,  1895)  39  Pac.  98,  that  an  appeal  will 
He. 

Appellant  has  shown  In  his  petition  for  re- 
hearing that  he  served  the  notice  of  appeal 
in  question  within  the  10  days  allowed  by 
the  statute  (1  Hill's  Code,  8  2170),  and  trans- 
mitted the  same  to  the  state  board  of  equal- 
ization and  appeal  through  the  mail;  that  he 
mailed  the  same  at  Port  Townsend,  on  the 
eighth  day  after  the  decision  was  rendered, 
and,  by  the  ordinary  time  taken  for  mail 
matter  to  reach  Olympia  from  Port  Town- 
send,  it  should  have  arrived  here  the  next 
day,  and  certainly  on  the  tenth  day,  which 
would  have  been  in  time.  A  sufficient  ex- 
cuse Is  shown  for  not  having  presented  these 
matters  at  the  original  hearing.  There  is 
no  counter  showing,  and  nothing  to  contro- 
vert the  fact  that  the  notice  was  received 
within  the  10  days  allowed,  excepting  that  it 
was  marked  as  filed  upon  the  eleventh  day. 
Under  this  showing,  and  especially  as  the 
board  had  not  certified  their  findings  to  the 
commissioner  of  public  lands,  we  are  of  the 
opinion  that  we  should  find  as  a  fact  that 
the  notice  had  been  actually  received  by  the 
state  board  of  equalization  and  appeal  with- 
in the  10  days.  The  judgment  of  the  lower 
court  is  therefore  reversed,  and  the  cause 
remanded,  with  instructions  to  proceed 
therewith. 

HOYT,  C.  J.,  and  DUNBAR,  ANDERS, 
and  GORDON,  JJ.,  concur. 


(11  Wash.  176) 
LIBBEY  v.  PACKWOOD. 
(Supreme  Court  of  Washington.   March  16 
1895.) 

Decision  on  Appeal— Judgment  on  Cross  Com- 
plaint. 

On  reversal  of  a  judgment  for  plaintiff, 
in  an  action  to  compel  the  specific  performance 
of  a  contract  to  surrender  notes  executed  by 
plaintiff,  on  the  ground  that  plaintiff  had  waived 
ail  rights  under  the  contract  judgment  will  not 
be  rendered  for  defendant  on  his  cross  com- 
plaint, seeking  a  recovery  on  the  notes,  where 
the  record  shows  that  the  evidence  on  both  sides 
in  regard  to  the  right  to  recover  was  very  mea- 
ger, little  attention  being  paid  to  his  claim  on 
the  trial. 

On  motion  by  appellant  for  judgment  on 
his  cross  complaint,  the  judgment  having 
been  reversed.  Denied. 

For  original  opinion,  see  39  Pac.  444. 

SCOTT,  J.  On  February  14th  a  decision 
was  rendered  In  this  cause  reversing  the 
judgment  of  the  lower  court  The  appellant 
has  filed  and  served  a  motion  for  judgment 
upon  the  notes  pleaded  in  bis  cross  com- 
plaint It  is  not  contended  that  the  relief 


Digitized  by 


648 


PACIFIC  REPORTER,  Vol.  39. 


(Wash. 


now  asked  was  urged  upon  our  attention  at 
the  prior  hearing,  but  It  is  claimed  that  It 
should  follow  as  a  matter  of  course,  the 
court  having  found  against  the  plaintiff  upon 
his  cause  of  action.  A  further  examination 
of  the  record  does  not  satisfy  us  that  this 
matter  was  fully  litigated  or  received  such 
attention  at  the  trial  as  would  justify  the 
rendering  of  a  judgment  thereon  at  this 
time.  The  main  controversy  was  apparent- 
ly upon  the  plaintiffs  cause  of  action;  and 
the  right  of  the  defendant  to  recover  upon 
the  notes  seems  to  have  been  only  Indirect- 
ly brought  in  question  and  incidentally  re- 
ferred to  several  times  upon  the  trial.  In 
one  part  of  his  testimony,  plaintiff  claimed 
there  was  an  agreement  that  the  notes  were 
not  to  be  paid,  and  In  another  there  was  a 
casual  reference  to  the  fact  that  he  had  re- 
ceived no  consideration  therefor,  as  the  deed 
to  the  lands  In  question  had  never  been  de- 
livered to  him.  It  also  appears  that  the  de- 
fendant claimed  to  have  come  into  the  pos- 
session of  said  notes  as  a  bona  fide  holder, 
and  he  now  urges  that  such  defenses  were 
not  available  as  against  him  for  that  rea- 
son. The  evidence  upon  both  sides  as  to 
such  matters  is  meager  and  unsatisfactory, 
and.  In  view  of  the  foregoing,  we  are  not 
disposed  to  grant  the  motion,  and  are  of  the 
opinion  that  justice  will  be  best  subserved 
by  remanding  the  cause  for  a  trial  of  the 
Issue  regarding  the  right  of  the  defendant 
to  recover  upon  the  notes,  with  leave  to  the 
parties  to  amend  their  pleadings,  If  desired, 
and  introduce  further  testimony;  and  it  is 
so  ordered. 

HOYT,  C.  J.,  and  ANDERS,  J.,  concur. 


(11  Wash.  412) 

f  URT  TOWNSEND  NAT.  BANK  v.  WEY- 
MOUTH. 

(Supreme  Court  of  Washington.   March  16, 
1895.) 

Review  on  Appeal  —  Motion  to  Vacate  Judg- 
ment. 

Where  defendant  moved  for  a  new  trial, 
and  also  moved  to  vacate  the  judgment  because 
it  was  prematurely  entered,  and  the  motion  for 
a  new  trial  was  heard  on  its  merits  and  denied, 
the  judgment  will  not  be  disturbed  because  of 
the  erroneous  denial  of  the  motion  to  vacate  the 
same,  where  defendant  lost  no  substantial  right 
by  such  denial. 

Appeal  from  superior  court,  Jefferson  coun- 
ty; Henry  McBride,  Judge. 

Action  by  Port  Townsend  National  Bank 
against  Andrew  Weymouth  on  a  promissory 
note.  Judgment  was  rendered  for  plaintiff, 
and  defendant  appeals.  AfHrmed. 

Morris  B.  Sachs  and  George  H.  Jones,  for 
appellant.    Carroll  &  Rohde,  for  respondent. 

SCOTT,  J.  A  verdict  was  found  in  favor 
of  plaintiff  on  the  1st  day  of  June,  1893. 
Judgment  was  rendered  thereon  on  the  fol- 
lowing day.    Thereafter,  on  the  3d  day  of 


June,  the  defendant  filed  and  served  a  notice 
of  Intention  to  move  for  a  new  trial,  and  on 
the  5th  day  of  said  month  filed  such  motion 
Before  the  determination  thereof,  and  on 
June  13th,  the  defendant  also  filed  a  motion 
to  vacate  the  judgment  on  the  ground  that 
it  had  been  prematurely  entered.  This  mo- 
tion was  heard  and  determined  against  the 
defendant  on  the  21st  day  of  said  month, 
and  the  motion  to  set  aside  the  verdict  and 
for  a  new  trial  was  denied  on  the  14th  day 
of  December  following.  The  only  point 
raised  Upon  this  appeal  is  that  the  court 
erred  in  refusing  to  vacate  the  judgment. 
There  seems  to  be  some  inconsistency  in  the 
statutes  relating  to  motions  for  a  new  trial 
and  for  rendering  Judgments  on  verdicts.  2 
Code,  §  404,  provides  that  the  party  intend- 
ing to  move  for  a  new  trial  must,  within  two 
days  after  the  verdict  of  the  jury,  etc.,  file 
and  serve  a  notice  of  his  intention  to  so 
move;  while  section  435  provides  that  judg- 
ment shall  be  entered  upon  a  verdict  within 
five  days  after  the  filing  thereof,  unless  a 
motion  for  a  new  trial  shall  have  been  filed, 
.  etc.  In  this  case  the  judgment  was  rendered 
within  the  five  days,  and  before  notice  of  an 
intention  to  move  for  a  new  trial  had  been 
given,  but  within  the  two  days  allowed  the 
defendant  to  give  notice  of  such  Intention. 
Conceding  that  the  judgment  was  premature- 
ly entered,  we  do  not  think  the  action  of  the 
court  should  be  set  aside  or  reversed  under 
the  circumstances  of  this  case,  for  It  clearly 
appears  that  the  defendant  lost  no  substan- 
tial rights  In  the  premises.  His  motion  for 
a  new  trial  was  thereafter  heard  upon  the 
merits,  and  was  denied;  and  we  think  for 
this  reason,  at  least,  the  point  is  not  well 
taken,  and  the  judgment  should  be  affirmed. 

HOYT,  C.  J.,  and  DUNBAR,  ANDERS, 
and  GORDON,  JJ.,  concur. 

(11  Waah.  412) 

STATE  ex  rel.  THEIS  et  al.  v.  BOWEN, 
Treasurer. 

(Supreme  Court  of  Washington.   March  18, 
1895.) 

State  Wabbants— Rate  op  Intebest—  Presenta- 
tion. 

Interest  is  payable  upon  state  warrants 
at  the  legal  rate  in  force  at  the  date  of  their 
presentation  to  the  state  treasurer  for  indorse- 
ment; and  the  act  reducing  the  legal  rate  of  in- 
terest to  8  per  cent,  is  inapplicable  to  state  war- 
rants issued,  and  so  presented,  before  such  act 
went  into  effect. 

Mandamus  to  compel  the  state  treasurer  to 
pay  the  amount  of  certain  state  warrants, 
and  interest  thereon  at  the  rate  existing  be- 
fore the  Washington  act  reducing  the  legal 
rate  to  8  per  cent,  went  into  effect  Writ 
granted. 

Blake  &  Post,  for  petitioners.  James  A. 
Haight,  Asst  Atty.  Gen.,  for  respondent 

HOYT,  C.  J.  The  record  In  this  case  pre- 
sents but  a  single  question:    What  was  the 
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effect  of  the  act  reducing  the  legal  rate  of 
interest  to  8  per  cent,  upon  state  warrants 
issued  before  such  law  went  into  effect?  In 
our  opinion,  this  question  is  decided  by  the 
case  of  Trust  Co.  v.  Gelbach,  8  Wash.  497, 
30  Pac.  467.  Counsel  for  respondent  has  at- 
tempted, in  his  able  argument,  to  distinguish 
this  case  from  that  one,  but,  to  our  minds, 
there  is  no  substantial  difference  between 
the  question  therein  decided  and  the  one  pre- 
sented in  this  case.  It  was  held  in  that  case 
that  the  statute,  which  provided  that  war- 
rants not  paid  for  want  of  funds  should 
draw  interest  at  the  legal  rate,  so  impressed 
the  rate  in  force  at  the  time  payment  was 
refused  upon  the  warrants  that  a  change  in 
such  rate  thereafter  would  have  no  effect 
upon  the  rate  collectible  thereon.  If  such 
was  the  force  of  an  agreement  to  pay  inter- 
est provided  by  the  statute,  the  same  force 
should  be  given  to  an  agreement  to  pay  in- 
terest authorized  by  a  custom  so  long  rec- 
ognized and  acquiesced  in  as  to  have  the 
force  of  a  statute.  If,  prior  to  the  going  in- 
to effect  of  the  law  in  question,  any  rate  of 
interest  could  be  collected  upon  the  warrants 
of  the  state,  it  was  the  legal  rate  then  in 
force,  and,  if  that  or  any  other  rate  was  col- 
lectible, it  was  by  force  of  a  law,  or  custom 
so  acquiesced  in  as  to  have  the  force  of  a 
law.  That  some  rate  of  interest  was  col- 
lectible on  state  warrants  before  the  act  in 
question  went  into  effect  is  conceded  by  the 
respondent.  It  must  follow  that  there  was 
either  a  law  authorizing  such  interest  to  be 
paid  or  a  custom  to  that  effect  of  the  kind 
above  specified.  Hence  there  was  no  real 
distinction  between  county  warrants  and 
state  warrants  so  far  as  this  question  is  con- 
cerned. As  to  one  class  the  statute  provided 
that  they  should  draw  the  legal  rate  of  in- 
terest; as  to  the  other  class  the  statute,  or 
that  which  had  the  force  of  a  statute,  made 
a  like  provision.  If  in  the  one  class  the  le- 
gal rate  prevailing  at  the  time  payment  was 
refused  was  so  impressed  that  it  would  not 
be  affected  by  a  change  in  such  rate,  there 
is  no  reason  why  such  rate  should  not  be 
held  to  have  been  in  like  manner  impressed 
upon  the  other  class.  The  writer  did  not 
concur  in  -the  conclusion  to  which  the  court 
arrived  in  the  case  above  cited,  but  by  its 
decision  the  law  of  the  state  as  to  the  pay- 
ment of,  interest  upon  county  warrants  was 
declared  and  made  certain,  and  the  rule 
therein  announced  should  be  adhered  to. 
And,  in  our  opinion,  the  same  line  of  reason- 
ing will  compel  us  to  hold  that  interest  must 
be  paid  upon  state  warrants  at  the  legal  rate 
in  force  at  the  date  of  their  presentation  to 
■the  treasurer  for  indorsement.  It  is  true 
that  the  law  reducing  the  rate  might  be  con- 
stitutional when  applied  to  contracts  of  the 
state,  and  unconstitutional  when  applied  to 
those  of  counties,  for  the  reason  that  it  may 
be  within  the  power  of  a  state  to  repudiate 
a  legal  contract.  But  as  we  understand  the 
case  above  cited,  the  reduced  rate  was  held 


not  to  apply  to  warrants  issued  before  the 
passage  of  the  act.  for  the  reason  that  the 
language  used  showed  such  to  have  been  the 
intention  of  the  legislature,  and  not  because 
the  act  was  unconstitutional;  and  on  that 
ground  the  same  rule  would  obtain  in  re- 
spect to  warrants  of  the  state  as  to  those  of 
a  county.  It  follows  that  the  petitioners  are 
entitled  to  the  relief  prayed  for.  It  is  there- 
fore ordered  that  a  peremptory  writ  of  man- 
damus be  issued  to  the  state  treasurer  in  ac- 
cordance with  the  prayer  of  the  petition. 
Neither  party  will  recover  costs. 

DUNBAR,  ANDERS,  and  GORDON,  JJ., 
concur. 


(11  Wash.  318) 

WHITMAN  v.  MAST,  BUFORD  &  BUR- 
WELL  CO.  et  al.  (DAWSON  et  al., 
Interveners). 
(Supreme  Court  of  Washington.   March  1, 
1895.) 

Assignment  for  Benefit  of  Cbbditoks— Rights 

OF  ItsCEIVBBS. 

1.  The  decisions  of  the  supreme  court  of 
Minnesota  that  assignments  for  the  benefit  of 
creditors  made  under  Sess.  Laws  Minn.  1881, 
p.  193,  c.  148,  and  Sess.  Laws  Minn.  1889,  p. 
78,  c.  30  (St.  1894,  §8  4240-4254),  are  volun- 
tary, will  be  followed  by  the  courts  of  Wash- 
ington. 

2.  A  voluntary  assignment  passes  title  to  all 
the  assignor's  personal  property,  wherever  situ- 
ated. 

3.  Receivers  appointed  on  the  removal  of  an 
assignee  for  the  benefit  of  creditors  in  proceed- 
ings under  the  assignment  laws  of  Minnesota 
(Sess.  Laws  1881,  p.  193.  c.  148;  St.  1894.  $* 
4240-4254)  are  successors  to  all  the  rights  of 
the  assignee. 

Appeal  from  superior  court,  Yakima  coun- 
ty; Carroll  B.  Graves,  Judge. 

Action  by  Charles  E.  Whitman  against  the 
Mast,  Buford  &  Burwell  Company,  in  which 
E.  E.  Kelso  was  summoned  as  garnishee. 
Victor  Robertson,  as  assignee  of  defendant, 
intervened.  William  Dawson,  Jr..  and  Albert. 
B.  Ovitt,  receivers,  were  substituted  as  plain- 
tiffs in  Intervention.  Judgment  for  plaintiff, 
and  interveners  appeal.  Reversed. 

Jones  &  Newman,  for  appellants.  Whitson 
&  Parker,  for  respondent 

SCOTT,  J.  On  the  17th  day  of  September. 
1893,  Mast,  Buford  &  Burwell  Company,  a 
corporation  organized  and  existing  under  the 
laws  of  the  state  of  Minnesota,  made  a  gen- 
eral assignment  of  all  its  property,  wherever 
situate,  for  the  benefit  of  its  creditors,  and 
appointed  Victor  Robertson,  of  St.  Paul, 
Minn.,  assignee.  E.  E.  Kelso,  a  resident  of 
this  state,  was  indebted  to  said  corporation 
in  a  large  amount  upon  account  The  re- 
spondent, Charles  E.  Whitman,. is  a  citizen  of 
the  state  of  Missouri.  On  December  12,  1893, 
respondent  recovered  a  judgment  against  said 
corporation  in  the  superior  court  for  Yakima 
county,  this  state,  and  on  the  20th  day  of 
February,  1894,  caused  a  writ  of  garnish- 
ment to  be  served  upon  the  said  E.  E.  Kelso, 
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who  answered,  setting  up  the  prior  assign- 
ment of  the  account  to  said  assignee,  and  de- 
nying his  indebtedness  to  said  corporation. 
April  11,  1894,  said  assignee  filed  his  com- 
plaint in  intervention  in  said  garnishment 
proceedings,  claiming  said  indebtedness  un- 
der said  assignment    On  the    day  of 

December,  1894,  upon  motion,  William  Daw- 
son, Jr.,  and  Albert  B.  Ovltt,  receivers,  were 
substituted  as  plaintiffs  in  the  complaint  in 
intervention  in  the  place  and  stead  of  said  as- 
signee. Respondent  interposed  a  general  de- 
murrer to  the  complaint  in  intervention  and 
a  motion  for  judgment  upon  the  answer  of 
the  garnishee,  both  of  which  were  sustained 
by  the  court,  and,  appellants  electing  to  stand 
upon  the  answer  of  the  garnishee  and  the 
complaint,  the  court  granted  judgment 
against  the  garnishee;  to  all  of  which  rul- 
ings the  appellants  excepted,  and  from  which 
they  now  prosecute  this  appeal. 

The  main  point  in  controversy  was  as  to 
whether  or  not  this  was  a  voluntary  assign- 
ment. It  is  asserted  that  the  lower  court 
was  of  the  opinion  that  it  was  an  involun- 
tary one,  and  it  Is  conceded  by  appellants  that 
if  the  court  was  right  in  its  view  of  this 
question  the  judgment  should  be  affirmed. 
It  is  also  conceded  by  both  sides  that  the  de- 
cisions of  the  supreme  court  of  Minnesota 
upon  said  question  should  be  recognized  as 
binding  here.  It  is  contended  by  appellants 
that  such  assignment  is  a  voluntary  one,  on 
the  ground  that  it  is  only  made  at  the  option 
of  the  debtor,  while  the  respondent  contends 
that  it  is  involuntary,  on  the  ground  that 
when  once  the  proceedings  are  set  in  motion 
the  statute  steps  in  and  regulates  the  entire 
matter  to  its  determination,  and  the  debtor 
has  no  further  control  thereover  in  any  man- 
ner. The  assignment  was  made  under  chap- 
ter 148,  Sess.  Laws  Minn.  1881  (page  193), 
and  the  act  amendatory  thereof,  found  on 
page  78,  c.  30,  Sess.  Laws  1889  (sections 
4240-4254,  St.  1894).  The  title  of  that  act 
is  as  follows:  "An  act  to  prevent  debtors 
from  giving  preference  to  creditors  and  to 
secure  the  equal  distribution  of  property  of 
debtors,  among  their  creditors,  and  for  the 
release  of  debts  against  debtors."  The  pro- 
visions of  these  acts  are  that  when  any  debt- 
or shall  become  insolvent,  or  garnishment 
shall  have  been  made  against  him,  or  the 
property  of  any  debtor  shall  have  been  levied 
upon  by  virtue  of  an  attachment,  execution, 
or  legal  process  Issued  against  him  for  the 
collection  of  money,  he  may  make  an  assign- 
ment for  the  equal  benefit  of  all  his  creditors, 
who  are  required  to  file  releases  of  their  de- 
mands against  the  debtor;  and  such  assign- 
ment discharges  the  attachment,  garnish- 
ment, or  other  levy  upon  his  property,  with 
certain  exceptions  therein  provided.  The  as- 
signment must  be  filed  in  the  office  of  the 
clerk  of  the  district  court.  An  attempt  to 
make  an  assignment  under  this  act  whereby 
one  creditor  shall  obtain  preference  over  an- 
other is  punishable  as  a  misdemeanor.  The 


debtor  himself  may  be  restrained  from  leav- 
ing the  state,  and  may  be  required  to  appear 
and  make  full  disclosure  as  to  the  disposition 
of  property  or  In  relation  to  any  other  mat- 
ter pertaining  to  the  insolvent  estate.  Any 
security  given  within  four  months  prior  to 
the  assignment,  with  a  view  to  giving  prefer- 
ence to  any  creditor  upon  a  pre-existing  debt, 
shall  be  void  as  to  all  persons  or  creditors  re- 
ceiving the  same  who  shall  have  reasonable 
cause  to  believe  that  such  debtor  was  In- 
solvent. In  case  of  the  death  of  the  assignee 
or  receiver,  the  court  may  appoint  another  to 
fill  the  vacancy,  and  the  court  may  for  proper 
cause  remove  such  assignee,  and  appoint  an- 
other in  his  stead;  and  the  court  shall  order 
such  removal  upon  a  two-thirds  vote  of  the 
creditors.  No  creditor  shall  receive  any  bene- 
fit under  the  provisions  of  the  act,  or  any  pay- 
ment of  any  share  of  the  proceeds  of  the 
debtor's  estate,  unless  he  shall  have  filed  a 
release  of  his  claim,  and  thereupon  the  judge 
shall  enter  an  order  discharging  such  debtor 
from  any  claims  of  creditors  who  filed  such 
releases.  The  assignee  or  receiver  shall, 
within  10  days  after  his  appointment,  pub- 
lish a  notice;  and  all  creditors  claiming  the 
benefit  of  the  act  shall  file  their  releases  with 
the  said  assignee  or  receiver  within  20  days 
after  the  publication  thereof.  The  court  di- 
rects the  distribution  of  the  estate,  and  has 
control  of  the  assignee  or  receiver,  as  the  case 
may  be,  until  settlement;  and  the  act  reads 
(Sess.  Laws  Minn.  1881,  c.  148,  §  1;  St  1894. 
§  4240):  "Which  assignment  shall  be  made 
In  accordance  with  and  be  governed  by  the 
laws  of  the  state  of  Minnesota."  From  all 
of  which  it  is  argued  that  the  assignment  was 
a  statutory  one  under  an  Insolvency  law,  and 
was  in  effect  Involuntary.  And  respondent 
contends  that  the  supreme  court  of  that 
state,  notably  in  the  case  of  Jenks  v.  Luddin 
(Minn.)  27  N.  W.  188,  has  so  construed  it. 
In  that  case  the  court  uses  this  language: 
"Now,  our  insolvent  law  and  the  statute  of 
Wisconsin  regarding  assignments  for  the 
benefit  of  creditors  are  essentially  different. 
Our  act  of  1881  is,  as  we  have  repeatedly 
held,  a  bankrupt  act  the  assignee  being  in 
effect  an  officer  of  the  court,  and  the  assigned 
property  being  in  custodia  legls,  and  adminis- 
tered by  the  court  or  under  its  direction." 

The  supreme  court  of  Wisconsin  in  consid- 
ering this  act  in  McClure  v.  Campbell  (Wis.) 
37  N.  W.  343,  held  in  accordance  with  the 
views  of  the  respondent  here  as  to  the  effect 
of  Jenks  v.  Luddin,  supra.  We  are  of  the 
opinion,  however,  that  the  case  of  Jenks  v. 
Lifddin  will  not  bear  the  construction  con- 
tended for,  viz.  that  such  assignments 
are  Involuntary,  and  that  the  supreme  court- 
of  Minnesota  by  its  later  decisions  does  not 
so  recognize  It.  It  is  true  the  supreme  court 
of  Minnesota  has  termed  this  a  "bankrupt*' 
law,  but  ap  examination  of  the  decisions 
shows  that  tills  term  is  used  in  a  very  broad 
sense,  and  not  in  Its  strict  technical  meaning. 
They  say  of  the  first  section  that  it  provides 
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for  "voluntary  bankruptcy,"  and  that  it  "au- 
thorizes voluntary  assignments  and  insolven- 
cy proceedings."  May  v.  Walker,  35  Minn. 
194,  28  N.  W.  252,  is  a  later  case  than  Jenks 
v.  Luddin,  and  in  this  case  the  view  above 
stated  is  clearly  recognized.  The  court  says 
this  was  a  case  of  assignment  of  partnership 
property  only;  "the  assignment  in  this  case 
was  evidently  intended  to  be  a  voluntary  one 
under  our  Insolvent  act  (Laws  1881,  c.  148; 
St.  1894,  §§  4240-4254).  The  voluntary  as- 
signment there  recognized  is  of  all  the  debt- 
or's property  and  estate  not  exempt  by  law." 
The  case  of  Jenks  v.  Luddin,  supra,  is  not  at 
variance  with  the  foregoing.  In  this  case 
the  attachment  was  made  in  Wisconsin  on 
real  estate,  and  was  made  prior  to  the  as- 
signment, and  the  court  says:  "We  are  ut- 
terly unable  to  perceive  upon  what  princi- 
ple the  courts  of  this  state  can  or  ought  to 
Interfere  and  deprive  him  of  the  benefit  of 
his  Hen  which  he  had  acquired,  prior  to  the 
assignment,  upon  the  debtor's  real  estate 
In  Wisconsin.  We  find  no  precedent  for  any 
such  thing.  Even  in  England,  whose  courts 
hold  very  firmly  that  an  assignment  under 
a  bankrupt  or  insolvent  law  has  a  universal 
application,  and  passes  all  personal  proper- 
ty of  the  insolvent  in  foreign  countries,  and 
that  all  attachments  made  thereon  after  such 
assignment  are  invalid,  we  find  no  case 
where  they  have  ever  attempted  to  enjoin 
a  creditor  from  availing  himself  of  his  at- 
tachment upon  real  property  situated  abroad, 
whether  levied'  before  or  after  the  assign- 
ment; and,  in  the  case  of  personal  property 
situated  abroad,  we  find  no  case  where  they 
have  denied  to  a  creditor  the  benefit  of  his  at- 
tachment levied  prior  to  the  assignment" 
In  Covey  v.  Cutler  (Minn.)  56  N.  W.  255, 
the  supreme  court  of  Minnesota  clearly  rec- 
ognizes the  voluntary  character  of  these  as- 
signments, and  says  that  nothing  was  said  in 
Jenks  v.  Luddin  in  conflict  therewith.  The 
case  of  Covey  v.  Cutler,  though  brief,  is 
directly  applicable,  and,  it  seems  to  us,  de- 
cisive of  the  question  that  such  assignments 
are  regarded  in  Minnesota  as  voluntary  ones, 
having  the  effect  of  transferring  the  entire 
personal  property  of  the  debtor,  wherever 
situate.  If  we  were  not  to  recognize  this 
construction  as  binding  in  this  controversy, 
and  were  to  consider  the  question  independ- 
ently, we  would  arrive  at  the  same  conclu- 
sion, and  follow  the  doctrine  announced. 
The  act  In  question  has  many  features  in 
common  with  our  own  insolvent  law,  but 
we  said  nothing  contrary  to  the  foregoing 
in  the  case  of  Shoe  Co.  v.  Adams,  5  Wash. 
333,  32  Pac.  92,  cited  by  respondent. 

The  assignment  itself  shows  that  it  was 
made  by  the  debtor  upon  his  own  motion. 
It  Is  not  an  assignment  by  operation  of 
law,  but  is  the  voluntary  act  of  the  assignor. 
The  principal  distinction  between  a  volun- 
tary assignment  and  an  Involuntary  assign- 
ment in  bankruptcy  is  in  its  Inception.  In 
the  one  case  the  assignor's  property  is  placed 


in  the  hands  of  a  third  party  by  his  own 
act  and  with  his  consent;  in  the  other  it  is 
placed  in  the  hands  of  a  third  party  by 
operation  of  law,  and  without  his  act  and 
against  his  consent  The  subsequent  con- 
trol by  the  court  under  statutory  regulations 
does  not  destroy  this  distinction.  Whether 
or  not  an  assignment  is  a  voluntary  convey- 
ance by  the  assignor  must  be  decided  from 
a  consideration  of  the  manner  in  which  the 
transfer  of  the  property  is  made,  and  not 
what  may  be  prescribed  by  the  statute  as  to 
the  manner  in  which  the  property  is  to  be 
disposed  of  by  the  assignee  after  assignment. 
In  Story,  Confl.  Laws  (8th  Ed.)  §  411,  It  is 
said:  "There  is  a  marked  distinction  be- 
tween a  voluntary  conveyance  of  property 
by  the  owner  and  a  conveyance  by.  mere 
operation  of  law  in  cases  of  bankruptcy  in 
invitum.  Laws  cannot  force  the  will,  nor 
compel  any  man  to  make  a  conveyance.  In 
place  of  a  voluntary  conveyance  of  the  own- 
er, all  that  the  legislature  of  a  country  can 
do,  when  justice  requires  it,  is  to  assume 
the  disposition  of  his  property  in  invitum. 
But  a  statutable  conveyance,  made  under  the 
authority  of  any  legislature,  cannot  operate 
upon  any  property  except  that  which  is  with- 
in its  own  territory.  This  makes  a  solid  dis- 
tinction between  a  voluntary  conveyance  of 
the  owner  and  an  Involuntary  legal  convey- 
ance by  the  mere  authority  of  law.  The  for- 
mer has  no  relation  to  place;  the  latter,  on 
the  contrary,  has  the  strictest  relation  to 
place.  *  *  •  It  is  therefore  admitted 
that  a  voluntary  assignment  by  a  party,  ac- 
cording to  the  law  of  his  domicile,  will  pass 
his  personal  estate,  whatever  may  be  Its 
locality,  abroad  as  well  as  at  home.  But 
It  by  no  means  follows  that  the  same  rule 
should  govern  In  cases  of  assignments  by 
operation  of  law."  This  is  undoubtedly  sus- 
tained by  the  weight  of  authority. 

It  is  further  contended  by  the  respondent 
that  even  though  Robertson  could  have 
maintained  this  action  on  the  theory  of  a 
voluntary  assignment  the  receivers  could 
not  do  it,  as  they  derive  their  authority  sole- 
ly by  the  appointment  of  the  court  in  Minne- 
sota. Robertson  was  removed  pending  his 
petition  in  Intervention,  and  upon  applica- 
tion to  the  lower  court  the  receivers  were 
substituted  in  said  proceeding,  to  which  the 
respondent  objected.  The  title  to  the  proper- 
ty was  vested  in  Robertson  by  virtue  of  the 
assignment  Donohue  v.  Ladd,  31  Minn. 
244,  17  N.  W.  381.  The  law  provided  that 
the  assignee  might  be  removed  and  receiv- 
ers appointed.  This  was  a  part  of  the  as- 
signment proceedings,  and  the  Insolvents  In 
effect  assented  thereto  when  they  made  the 
assignment,  and  the  receivers  must  be  held 
to  have  succeeded  to  all  the  rights  of  the  orig- 
inal assignee,  and  therefore  could  maintain 
the  action.  Reversed. 

HOYT,  C.  J.,  and  ANDERS  and  GORDON, 
JJ.,  concur.    DUNBAR,  J.,  dissent*. 
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(11  Wa«h.  429) 
HATWARD  v.  SNOHOMISH  COUNTY. 
(Supreme  Court  of  Washington.   March  18, 
1895.) 

Eminent  Domain— Public  Dikes— Compensation. 

Gen.  St  tit.  21,  c.  2,  providing  for  the 
construction  of  public  dikes  and  dams  to  protect 
overflowed  lands,  provides  in  section  1933  for 
compensation  for  property  taken  or  damaged 
only  in  case  application  is  made  therefor  by  the 
owner,  and  therefore  violates  Const,  art.  1,  §  10, 
providing  that  property  shall  not  be  taken  or 
damaged  for  a  public  use  without  just  compensa- 
tion having  been  first  made. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

In  the  matter  of  the  attempted  collection  of 
taxes  for  dike  purposes  by  Snohomish  coun- 
ty against  Anthony  J.  Hayward.  There  was 
a  judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed. 

Crowley,  Sullivan  &  Grosscnp,  for  appel- 
lant 

DUNBAR,  J.  This  Is  an  appeal  from  a 
judgment  of  the  superior  court  of  Snohomish 
county  rendered  In  an  action  brought  for 
the  collection  of  taxes  under  the  revenue 
law  of  1893,  and  involves  the  constitutionality 
of  chapter  2,  tit  21,  Gen.  St,  which  is  a 
chapter  in  relation  to  public  dikes  and  dams. 
Section  1929  provides  that  when  five  or  more 
owners  of  lands  adjoining  and  contiguous, 
subject  to  overflow  from  tide  water  or  river 
freshet  shall  petition  the  board  of  county 
commissioners  of  the  county  in  which  such 
lands  are  situate,  setting  up  certain  facts,  If 
the  county  commissioners  find,  among  other 
things,  that  such  proposed  improvement  shall 
be  for  the  public  good  or  benefit,  they  shall 
so  declare  on  the  record  of  their  proceedings, 
and  appoint  three  viewers  to  view  out  and 
locate  the  proposed  dikes  and  dams,  etc. 
Section  1930  provides  that  the  routine  of 
procedure  under  this  chapter  shall  be,  as  far 
as  practicable,  the  same  as  prescribed  by 
the  road  law  for  the  location  and  estab- 
lishment of  county  roads;  also  providing  that 
the  dikes  and  dams  established  under  this 
act  shall  be  to  all  Intents  and  purposes  pub- 
lic highways.  Section  1931  prescribes  the 
duties  of  the  viewers,— among  other  things, 
that  they  estimate  the  cost  of  the  proposed 
dikes  and  dams,  and  such  costs,  when  ap- 
proved by  the  board,  shall  be  apportioned 
and  added  to  the  regular  taxes  of  the  land- 
owners of  such  district  on  the  assessment 
roll  for  the  current  year,  and  collected  as 
other  taxes.  Section  1932  provides  for  the 
supervisors  of  dikes  and  dams  for  the  district; 
and  section  1933  provides  that  In  locating  and 
establishing  the  dikes  and  dams,  if  the  own- 
er or  owners  of  the  lands  through  which 
they  pass  shall  feel  aggrieved  on  the  score 
of  right  of  way  or  other  cause,  they  shall 
have  proper  cause  for  damages,  and  that  In 
such  cases  claims  for  damages  shall  be  liled 
and  the  amount  thereof  detennlned  In  ac- 
cordance with  the  provisions  of  the  general 


road  law;  and  the  amount  thereof  so  de- 
termined and  allowed  by  the  board  of  coun- 
ty commissioners  shall  be  taxed  against  the 
lands  of  said  district  in  due  proportion  as 
the  tax  for  construction,  and,  when  collected, 
shall  be  reserved  and  paid  under  the  direc- 
tion of  the  board  to  the  claimant  or  claim- 
ants. In  Askam  v.  King  Co.,  9  Wash.  1,  30 
Pac.  ,1097,  It  was  decided  by  this  court  tliat 
the  drainage  law  of  this  state  (Gen.  St  tit 
21,  c.  1)  is  unconstitutional,  as  It  provides 
for  the  taking  of  private  property  without 
there  having  been  an  assessment  of  dam- 
ages or  the  payment  of  compensation  there- 
for. This  case  followed  the  case  of  Peter- 
son v.  Smith,  0  Wash.  103,  32  Pac.  1030, 
where  the  question  of  the  power  to  condemn 
land  under  the  provisions  of  chapter  19, 
Laws  1890,  was  in  question;  and  we  there 
held  that  the  procedure  provided  for  in  that 
act  was  in  violation  of  section  10,  art  1. 
of  the  constitution,  which  provides  that  no 
private  property  shall  be  taken  or  damaged 
for  public  or  private  use  without  just  com- 
pensation having  been  first  made  and  paid 
into  court  for  the  owner.  It  was  also  no- 
ticed in  that  case  that  the  constitution  pro- 
vides that  whenever  an  attempt  is  made  to 
take  property  for  use  alleged  to  be  public 
(an  allegation  which  appears  in  the  dike  law 
In  question),  the  question  whether  the  con- 
templated use  be  really  public  shall,  be  a 
judicial  one,  and  determined  as  such,  without 
regard  to  any  legislative  assertion  that  the 
use  is  public.  We  there  held  that  under  this 
constitutional  guaranty  the  owner  of  tho 
land  could  not  be  compelled  to  present  the 
claim  for  damages,  but  that  he  could  remain 
quiet  and  be  assured  of  his  constitutional 
right  to  receive  his  damages  before  his  prop- 
erty was  appropriated;  that  bafore  it  was 
condemned  the  county  must  ascertain  his 
damages,  and -either  pay  it  to  him  or  pay  it 
Into  court  for  his  benefit  and  that  the 
amount  of  his  damages  must  be  ascertained 
in  court  In  a  proceeding  instituted  for  that 
purpose,  and  in  which  the  defendant  could 
appear  and  make  his  showing,  If  he  so  de- 
sire; that  there  was  no  authority  under 
the  constitution  for  submitting  the  question 
of  damages  to  the  road  viewers,  to  be  arbi- 
trarily pnssod  upon  by  them,— following  th» 
doctrine  laid  down  by  the  supreme  court  of 
California  in  Weber  v.  Board.  59  CaL  265. 
under  substantially  the  same  statutes  and 
same  constitutional  provisions.  The  law  in 
question  here  Is  subject  to  the  same  objec- 
tions that  were  discussed  in  the  case  above 
mentioned.  There  is  no  brief  filed  by  re- 
spondent in  this  case,  but  It  is  alleged  in 
the  brief  of  the  appellant  that  it  was  conced- 
ed in  the  court  below  that  section  1933  waa 
unconstitutional,  but  that  the  court  did  not 
consider  that  section  a  material  part  of  the 
chapter.  It  seems  to  us  that  if 'section  1933 
were  eliminated  from  the  chapter,  there 
would  be  no  provision  left  whatever  for  the 
compensation  of  the  landowner,  and  no  pow- 
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er  to  confer  benefits  on  the  property  taxed. 
The  case  of  Skagit  Co.  v.  Stiles  (Wash.;  de- 
cided Dec.  26,  1S94)  30  Pac.  116,  goes  at 
length  into  a  discussion  of  the  proposition 
raised  here  as  to  the  constitutionality  of 
the  portion  of  the  act  claimed  to  be  valid, 
and  the  conclusion  reached  by  the  court  in 
that  case  sustains  the  contention  of  appel- 
lant that  the  act  in  question  is  unconstitu- 
tional and  void.  That  being  true,  a  discus- 
sion of  the  other  points  raised  would  be  un- 
availing. The  judgment  will  therefore  be 
reversed,  and  the  cause  remanded,  with  In- 
structions to  proceed  in  accordance  with  this 
opinion. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(11  Wish.  328) 

SAYLOR  v.  CITY  OF  MONTESANO. 
(Supreme  Court  of  Washington.    March  2, 
1895.) 

Cities— Liability  fob  Defective  Street  —  No- 
tice of  Defect  —  Contributort  Negligence — 
Question  for  Jitrt  —  Adequacy  of  Verdict — 
Who  mat  Qui  stiox. 

1.  In  the  absence  of  a  provision  to  the  con- 
trary in  the  statute  under  which  it  was  incorpo- 
rated, a  city  is  liable  for  injuries  resulting  from 
the  defective  condition  of  its  streets,  where,  by 
such  statute,  it  is  given  control  of  its  streets. 

2.  A  city  is  liable  for  injuries  from  an  ob- 
struction placed  on  a  street  by  its  street  commis- 
sioner, in  the  discharge  of  his  duties,  where  it 
was  negligently  allowed  to  remain  on  the  street 
for  several  days. 

3.  Notice  to  the  street  commissioner  of  a 
city,  whose  duty  was  to  keep  its  streets  in  prop- 
er condition,  of  an  obstruction  in  a  street,  is  no- 
tice to  the  city. 

4.  Where  a  street  for  its  whole  width  is  laid 
out  for  travel,  the  mere  fact  that  one  driving 
along  the  same  failed  to  see  sticks  on  which  his 
horse  stepped  does  not  constitute  negligence, 
though  the  sticks  were  on  a  part  of  the  street  not 
usually  traveled. 

5.  Whether  a  street  was  safe  for  travel  is 
ordinarily  a  question  for  the  jury. 

6.  In  an  action  for  injuries  from  a  defective 
street,  the  policy  of  the  city  authorities  as  to 
improving  its  streets  is  immaterial.- 

7.  Appellant  cannot  complain  that  the  ver- 
dict against  it  is  inadequate. 

Hoyt,  C.  J.,  dissenting. 

Appeal  from  superior  court,  Chehalis  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  Mary  A.  Saylor  against  the  city 
of  Montesano  for  personal  injuries.  Judg- 
ment was  rendered  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Austin  E.  Griflaths,  for  appellant.  Linn, 
Bridges  &  McKinlay,  for  respondent. 

ANDERS,  J.  While  the  respondent  was 
driving  up  to  the  sidewalk  on  D  street,  one 
of  the  principal  thoroughfares  in  the  city  of 
Montesano,  for  the  purpose  of  taking  a  per- 
son Into  her  carriage,  her  horse  stepped  up- 
on one:  end  of  a  piece  of  plank,  which,  with 
other  sticks  and  rubbish,  was  lying  several 
feet  from  the  walk,  thereby  causing  the  oth- 
er end  to  suddenly  rise  and  penetrate  its 


body  to  such  an  extent  that  It  soon  after 
died  from  the  effects  of  the  injury.  She  pre- 
sented her  claim  for  damages  thus  sustained 
to  the  city  council,  but  that  body  refused  to 
pay  the  same  or  any  part  thereof.  There- 
after she  sued  the  city  for  the  value  of  the 
horse  and  expenses  incurred  in  endeavoring 
to  cure  it,  basing  her  action  on  the  negli- 
gence of  the  city  in  causing  and  permitting 
the  piece  of  plank  which  caused  the  injury 
to  be  and  remain  In  the  street  A  demurrer 
to  the  complaint  was  overruled,  whereupon 
the  city  answered,  denying  the  allegations  of 
the  complaint  generally,  and  setting  up  af- 
firmatively that  D  street  was  in  safe  condi- 
tion for  travel  by  all  persons  exercising  rea- 
sonable care;  that,  If  there  were  any  sticks 
in  the  street  at  the  time  mentioned  in  the 
complaint,  they  did  not  constitute  a  defect 
therein,  nor  an  obstruction  to  travel;  that 
the  sticks  were  few  In  number,  and  from  6 
inches  to  4  feet  in  length,  and  were  not  lying 
on  the  traveled  portion  of  the  street,  but 
near  the  sidewalk,  10  or  20  feet  from  the 
traveled  portion  of  it,  and  in  plain  view  of 
any  person  traveling  on  D  street;  that 
plaintiff  left  the  traveled  portion  of  the 
street,  and  drove  over  the  unused  side  there- 
of, and  over  the  sticks  mentioned,  without 
cause;  and  that  the  city  had  no  notice  that 
the  sticks  were  there,  and  authorized  no  one 
to  put  them  there.  The  plaintiff  denied  the 
new  matter  of  the  complaint,  and,  upon  the 
issues  joined,  a  trial  was  had,  resulting  in  a 
verdict  and  judgment  for  plaintiff,  from 
which  judgment  the  defendant  prosecutes 
this  appeal. 

The  appellant  is  a  city  of  the  third  class, 
organized  and  existing  under  and  by  virtue 
of  a  general  law  of  this  state.  That  law 
does  not  specifically  make  such  cities  liable 
in  damages  for  Injuries  arising  from  ob- 
structions or  defects  in  the  streets;  hence  it 
is  assumed  that  such  an  action  as  the  one  at 
bar  cannot  be  maintained,  and  It  is  therefore 
asserted  that  the  demurrer  to  the  complaint 
should  have  been  sustained.  This  question 
was  presented  for  our  determination  in  the 
recent  case  of  Sutton  v.  City  of  Snohomish 
(decided  Jan.  31st;  not  yet  officially  report- 
ed) 39  Pac.  273;  and  we  there  came  to  a 
conclusion  at  variance  with  the  position  here 
attempted  to  be  maintained  by  the  appel- 
lant In  the  decision  In  that  case  we  ad- 
hered to  the  doctrine  announced  by  our  ter- 
ritorial supreme  court  in  Hutchinson  v.  City 
of  Olympla,  2  Wash.  T.  314,  5  Pac.  606,  and 
by  the  supreme  court  of  the  United  States  in 
Barnes  v.  District  of  Columbia,  91  U.  S.  540, 
and  In  other  cases,  and  In  fact,  as  we  think, 
by  the  majority  of  the  courts  of  the  states 
outside  of  New  England;  and  It  Is  not  neces- 
sary to  here  reiterate  what  was  there  said. 
Judge  Dillon,  after  an  exhaustive  review  of 
the  authorities  upon  this  subject  expresses 
the  conclusion  reached  by  him  as  follows: 
"But  where  the  duty  to  repair  Is  not  specif- 
ically enjoined,  and  an  action  for  the  dam- 
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ages  caused  by  defective  streets  is  not  ex- 
pressly given,  still  both  the  duty  and  the  lia- 
bility, If  there  be  nothing  in  the  charter  or 
in  legislation  of  the  state  to  negative  the  In- 
ference, have  often,  and,  in  our  judgment, 
properly,  been  deduced  from  the  intrinsic 
nature  of  the  special  powers  conferred  upon 
the  corporation  to  open,  grade,  improve,  and 
exclusively  control  public  streets  within 
their  limits,  and  from  the  means  which,  by 
taxation  and  local  assessments,  or  both,  the 
law  places  at  its  disposal  to  enable  it  to  dis- 
charge this  duty."  2  Dill.  Mun.  Corp.  5 
1018. 

The  motion  for  a  nonsuit  was,  in  our  judg- 
ment, properly  denied.  The  grounds  of  the 
motion,  exclusive  of  those  which  were  in- 
cluded in  the  demurrer,  were  (1)  that,  upon 
the  pleadings,  the  defendant  was  entitled  to 
recover;  and  (2)  that  the  plaintiff  failed  to 
make  a  case  for  the  jury. 

In  respect  to  the  first  proposition,  It  Is 
claimed  that  the  respondent  based  her  cause 
of  action  upon  the  alleged  negligent  act  of 
the  street  commissioner  in  putting  the  al- 
leged obstruction  in  the  street;  and  it  is  in- 
sisted that  in  no  event  is  the  city  liable  for 
the  negligence  of  such  officer.  We  think, 
however,  that  the  city  is  liable  for  the  negli- 
gent acts  of  its  street  commissioner  done  in 
the  discharge  of  his  official  duties,  but,  wheth- 
er it  is  or  not,  it  certainly  is  liable  for  its 
own  neglect  of  duty.  An  examination  of  the 
pleadings  discloses  that  the  respondent  not 
only  alleged  that  the  street  commissioner 
placed  the  planks  or  sticks  in  the  street,  but 
that  they  were  negligently  allowed  to  remain 
there  by  the  city  for  several  days  prior  to 
the  accident,  and  that  the  city  had  or  should 
have  had  notice  that  they  were  in  the  street 
at  the  time  of  the  accident  We  cannot 
therefore  say  that  the  cause  of  action  was 
based  upon  the  negligence  of  the  street  com- 
missioner any  more  than  it  was  upon  that  of 
the  city  Itself,  and  consequently  we  are  un- 
able to  concede  that  the  city  should  recover, 
upon  the  pleadings. 

In  regard  to  the  second  proposition,  we  are 
of  the  opinion  that  the  position  of  the  appel- 
lant is  not  tenable.  Appellant  claims  that 
it  was  not  proved  that  the  city  had  notice, 
either  actual  or  constructive;  but,  as  we  con- 
strue the  evidence,  It  proves  actual  notice. 
Notice  to  the  street  commissioner,  upon 
whom  was  imposed  the  duty  of  keeping  the 
streets  in  proper  condition,  was  notice  to  the 
city.  And  the  street  commissioner  himself 
testifies  that,  two  or  three  days  before  the 
accident  in  question  occurred,  he  took  sev- 
eral pieces  of  broken  planks  or  sticks  from 
the  sewer  under  the  sidewalk,  and  put  them 
together  near  the  sidewalk,  at  about  the 
place  where  the  plaintiff's  horse  was  injured. 
It  is  true  he  said  he  did  not  remember  the 
particular  piece  which  caused  the  injury,  but 
he  did  not  say  that  it  was  not  one  of  those  he 
took  from  the  sewer,  and  it  does  not  appear 
that  there  were  any  such  sticks  elsewhere 


on  the  street  in  that  vicinity  at  the  time  of 
the  accident  or  before.  He  further  testified 
as  follows:  "It  was  muddy.  I  was  wait- 
ing for  better  weather  to  come,  as  1  did  not 
always  take  them  away  unless  there  was 
enough  to  pay  to  hire  a  team.  When  any 
trash  stopped  the  sewer  up,  I  generally  piled 
it  up  beside  the  walk  until  there  was  enough 
at  different  places  to  pay."  From  this  lan- 
guage it  appears  that  the  street  commission- 
er not  only  had  notice  that  this  "trash"  was 
in  the  street,  but  that  he  did  not  deem  it 
proper  for  him  to  permit  it  to  remain  there, 
as  he  was  Intending  to  remove  it  at  some 
convenient  time,  or  when  it  would  "pay"  to 
do  so.  That  the  public  had  a  right  to  have 
that  street  kept  at  all  times  in  a  reasonably 
safe  condition  for  travel  in  the  ordinary 
modes,  regardless  of  the  convenience  or  In- 
convenience of  the  street  commissioner, 
seems  to  have  been  entirely  forgotten  until 
it  was  too  late  to  prevent  the  injury  com- 
plained of. 

It  is  also  claimed  that  the  evidence  shows 
want  of  due  care  on  the  part  of  the  respond- 
ent, but  that  was  one  of  the  questions  pre- 
sented to  and  determined  by  the  jury.  All 
that  was  required  of  the  respondent  was  the 
exercise  of  ordinary  care,  and  the  fact  that, 
while  driving  upon  the  street,  she  failed  to 
discover  these  sticks  until  her  horse  stepped 
upon  them  would  not  of  itself,  as  matter  of 
law,  constitute  negligence.  The  city  had 
improved  the  street,  and  left  it  open  to  the 
public,  throughout  its  entire  width.  It  was 
graveled  from  the  center  outward  for  the 
greater  part  of  the  distance  to  the  sidewalk, 
and  was  comparatively  level,  and  its  surface 
was  in  proper  condition  for  usual  travel, 
from  sidewalk  to  sidewalk.  Under  these  cir- 
cumstances, it  was  the  duty  of  the  city  to 
keep  the  whole  of  it  in  a  safe  condition  for 
passage.  Elliott,  Roads  &  S.  p.  455;  Jones, 
Neg.  Mun.  Corp.  p.  147. 

It  is  likewise  claimed  by  the  learned  coun- 
sel for  the  appellant  that  this  collection  of 
broken  planks  and  sticks  did  not  constitute 
a  defect  or  obstruction  in  the  street,  and  was 
not  dangerous  to  travel,  as  it  was  lying  on  a 
portion  of  the  street  not  usually  traveled, 
and  which  it  was  not  the  duty  of  the  city  to 
keep  in  repair,  and  free  from  obstructions 
and  defects.  That  this  particular  portion  of 
the  street  was  not  in  a  safe  condition  was 
demonstrated  by  what  actually  happened 
thereon.  Respondent  not  only  had  a  right 
to  drive  over  any  portion  of  the  street,  but  a 
right  to  expect  that  ail  portions  of  it  were 
in  a  safe  condition  for  ordinary  use.  Wheth- 
er a  particular  thing  constitutes  a  defect  or 
obstruction,  or  is  dangerous  to  travel,  does 
not  depend  altogether  upon  its  size.  Small 
objects,  as  well  as  large  ones,  may  render  a 
street  unsafe,  and  hence  cities  have  frequent- 
ly been  held  liable  for  injuries  caused  by 
loose  cobble  stones.  In  Hazzard  v.  City  of 
Council  Bluffs  (Iowa)  53  N.  W.  1083.  the  de- 
fendant city  was  made  to  respond  In  dam- 
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ages  for  injuries  to  a  horse  caused  by  step- 
ping upon  a  brickbat  which  was  in  a  pile  of 
rubbish  on  the  street  Ordinarily,  the  ques- 
tion of  whether  a  street  is  in  proper  repair 
and  safe  for  ordinary  travel  is  a  question  of 
fact  to  be  determined  by  the  Jury;  and,  when 
so  determined,  their  finding  will  not  be  dis- 
turbed, unless  absolutely  unsupported  by  the 
evidence. 

Error  is  alleged  upon  the  refusal  of  the 
court  to  permit  a  certain  map  to  be  intro- 
duced in  evidence  at  the  trial;  but  inasmuch 
as  another  map,  showing  the  location  of  the 
street  and  its  surroundings,  was  admitted  in 
evidence,  at  the  instance  of  the  defendant, 
we  see  no  prejudicial  error  in  the  ruling  of 
the  court 

The  appellant  undertook  to  prove  by  the 
mayor  the  policy  of  the  town  in  respect  to 
the  width  of  its  streets  which  were  graded 
or  graveled  and  made  fit  for  travel.  The 
court  rejected  the  evidence,  and,  as  we  think, 
rightfully.  The  policy  of  the  town  as  to 
Improving  its  streets  was  immaterial,  the 
question  being  what  was  actually  done,  and 
what  was  the  condition  of  the  street  at  the 
particular  time  and  place  in  qnestion. 

It  is  further  objected  that  the  court  erred 
in  instructing  the  jury,  and  also  in  refusing 
to  instruct  as  requested  by  appellant.  But 
in  our  opinion,  the  court  properly  refused  to 
give  the  instructions  requested,  as  those  giv- 
en covered  the  whole  case,  and  fairly  pre- 
sented the  law  to  the  jury.  If  the  instruc- 
tions are  open  to  criticism  at  all,  it  is  that 
they  were  more  favorable  to  the  city  than 
it  was  entitled  to  have  given.  The  jury  re- 
turned a  verdict  in  favor  of  the  respondent 
for  the  sum  of  one  dollar.  Appellant  claims 
this  verdict  is  not  supported  by  the  evidence, 
for  the  reason  that  the  testimony  shows  that 
the  respondent  was  entitled  to  a  much  larger 
sum,  if  any;  but  we  do  not  think  that  we 
would  be  justified  in  disturbing  the  verdict 
of  the  jury  upon  this  ground.  The  judgment 
is  affirmed. 

DUNBAR  and  SCOTT,  JJ., concur.  HOYT, 
O.  J.t  dissents. 

(11  Wash.  264) 

FEEK  v.  BREWER  et  al. 
(Supreme  Court  of  Washington.    Feb.  23, 
1895.) 

Mortgage  Foreclosure— Confirmation  or  Sale. 

On  motion  to  confirm  a  sale  under  a  judg- 
ment foreclosing  a  first  mortgage,  it  appeared 
that  the  property  consisted  of  many  lota,  some 
of  which  were  covered  by  a  second  mortgage, 
and  that  under  the  order  of  sale  those  lots  were 
sold  first,  and  the  remainder  afterwards;  that 
the  lots  of  the  two  parcels  were  sold  in  mass,  as 
authorized  by  2  Hill's  Code,  §  504,  when  the 
sheriff  judges  such  a  sale  most  advantageous, 
the  order  being  silent  in  regard  thereto;  and  that 
the  opponents  to  the  motion  were  parties  to  the 
action,  and  were  present  when  the  order  was 
made,  but  did  not  object  thereto.  Held,  that 
under  2  Hill's  Code,  §  508,  providing  that  such 
sales  shall  be  confirmed  unless  there  were  sub- 
stantial irregularities,  to  the  probable  injury  of 


the  party  objecting,  the  sale  was  properly  con- 
firmed. 

Appeal  from  superior  court  King  county; 
J.  W.  Lang  ley,  Judge. 

Action  by  A.  Feek  against  J.  P.  Brewer, 
Adora  B.  Brewer,  his  wife,  the  Washington 
National  Bank  of  Seattle,  and  others.  There 
was  a  judgment  for  plaintiff,  and  from  an 
order  confirming  a  sale  thereunder  said 
named  defendants  appeal  Affirmed. 

Bausman,  Kelleher  &  Emory,  for  appel- 
lants. Stratton,  Lewis  &  Gilman,  for  re- 
spondent 

GORDON,  J.  Respondent  recovered  a 
judgment  in  the  court  below  against  appel- 
lants J.  P.  and  Adora  B.  Brewer  for  the  sum 
of  $9,490.42,  in  an  action  In  which  said  appel- 
lants and  various  other  parties  were  defend- 
ants. Said  judgment  also  decreed  the  fore- 
closure and  sale  of  a  mortgage  upon  some  68 
lots  in  what  Is  known  as  the  "Walla  Walla' 
Addition  to  the  City  of  Seattle."  This  appeal 
is  from  an  order  confirming  the  sale  made 
by  the  sheriff  pursuant  to  a  special  execu- 
tion and  order  of  sale  based  on  said  judg- 
ment Respondent  having  filed  his  motion 
in  the  court  below  to  confirm  said  sale,  the 
appellants  J.  P.  Brewer  and  the  Washington 
National  Bank  filed  numerous  objections,  but 
the  only  one  relied  upon  in  this  court  for  a 
reversal  Is  that  the  mortgaged  premises  were 
not  sold  in  separate  lots  and  parcels;  and 
affidavits  were  submitted  for  the  considera- 
tion of  the  lower  court  and  are  brought  up 
in  the  record,  for  the  purpose  of  showing 
that  had  the  property  been  sold  by  sepa- 
rate lots,  it  would  have  brought  a  higher 
price  than  it  actually  did  bring,  and  that  the 
value  of  the  property  was  greatly  in  excess 
of  the  amount  for  which  it  was  sold.  Said 
affidavits  also  show  that  at  the  time  of  sale 
the  appellants  demanded  of  the  officer  con- 
ducting the  same  that  the  lots  should  be  sold 
separately.  There  were  counter  affidavits 
filed  upon  behalf  of  the  respondent.  It  ap- 
pears from  the  record  that  the  debt  to  plain- 
tiff was  also  secured  In  part  by  a  pledge  of 
certain  chattel  securities,  and  the  court  by  Its 
decree  ordered  these  chattels  to  be  first  sold, 
which  was  accordingly  done.  It  further  ap- 
pears that  one  of  the  defendants,  the  Seattle 
Savings  Bank,  filed  an  answer  in  the  fore- 
closure suit  setting  up  that  it  had  a  mort- 
gage subsequent  to  that  of  the  plaintiff  on 
the  same  property,  with  the  exception  of  four 
lots,  and  asking  that  the  property  not  Includ- 
ed in  the  said  defendant's  mortgage  be  or- 
dered sold  before  the  remainder  of  the  real 
estate  was  offered,  and  this  the  lower  court 
in  its  judgment  directed  should  be  done.  It 
also  appears  that  the  officer  conducting  the 
sale,  at  the  request  of  third  parties  claiming 
a  portion  of  the  property,  sold  the  portion  so 
claimed,  separately.  Thereafter  the  sheriff 
exposed  and  offered  for  sale  in  mass  all  the 
remaining  and  separate  parcels,  consisting  of 
61  lots,  embraced  in  the  description  of  the 
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mortgaged  premises,  and  the  amount  of  prop- 
erty thus  offered  In  lump  was  bid  in  by  re- 
spondent for  $9,014.  The  officer  conducting 
the  sale  recites  in  his  return  that  this  meth- 
od of  sale  was  pursued  by  him  "for  the  rea- 
son that  he  deemed  said  method  most  ad- 
vantageous, and  as  likely  to  bring  the  highest 
price  for  said  property."  It  is  undoubtedly 
the  rule,  and  respondent  so  concedes,  that,  in 
the  absence  of  a  statute  regulating  the  sale 
of  real  estate  on  execution,  it  is  the  duty  of 
the  officer,  when  the  land  consists  of  parcels, 
to  offer  the  parcels  separately;  and  numer- 
ous authorities  are  cited  by  counsel  for  the 
appellants  in  support  of  this  and  kindred 
propositions.  The  respondent,  however,  re- 
lies upon  the  statute,  and  insists  that  it  does 
not  affirmatively  appear  in  this  case  that  any 
actual  injury  has  been  sustained  by  appel- 
lants by  reason  of  the  course  adopted  and 
pursued  by  this  officer  in  making  the  sale  in 
question.  Section  501,  2  Hill's  Code,  pro- 
vides, among  other  things:  "When  the  sale 
is  of  real  property,  and  consisting  of  several 
known  lots  or  parcels,  they  shall  be  sold  sep- 
arately or  together,  as  is  likely  to  bring  the 
highest  price;  or  when  a  portion  of  such 
real  estate  is  claimed  by  a  third  person,  and 
he  requires  it  to  be  sold  separately,  such 
portion  shall  be  sold  separately."  And  sec- 
tion 504  provides  that  the  sheriff  shall  "offer 
the  land  for  sale,  the  lots  and  parcels  sepa- 
rately or  together  as  he  shall  deem  most  ad- 
vantageous." And  upon  the  return  of  such 
sale  of  real  estate  it,  is  provided,  by  section 
508,  that  the  plaintiff  shall  be  entitled,  on  mo- 
tion therefor,  to  have  an  order  confirming 
the  sale,  "unless  the  judgment  debtor  *  *  * 
shall  file  with  the  clerk  *  *  *  his  objec- 
tions thereto";  and,  "if  such  objections  be 
filed,  the  court  shall,  notwithstanding,  allow 
the  order  confirming  the  sale,  unless  on  the 
hearing  of  the  motion  it  shall  satisfactorily 
appear  that  there  were  substantial  irregulari- 
ties in  the  proceedings  concerning  the  sale, 
to  the  probable  loss  or  injury  of  the  party 
objecting."  In  this  case  the  appellants  were 
parties  to  the  original  action.  They  were 
present  in  court  by  counsel  when  the  judg- 
ment and  order  of  sale  was  made  up.  They 
were,  as  matter  of  law,  bound  to  know  that 
the  statute  conferred  a  discretionary  power 
upon  the  officer  making  the  sale  to  sell  "sep- 
arately or  as  is  likely  to  bring  the  highest 
price";  and,  although  the  court  did  make 
specific  directions  (presumably  at  the  In- 
stance of  interested  parties)  that  certain  por- 
tions of  the  mortgaged  premises  should  be 
sold  separately,  the  appellants,  so  far  as 
shown  by  the  record,  neither  requested  any 
further  directions  to  the  officer  concerning 
the  mode,  nor  objected  in  any  manner  to  the 
order,  of  sale.  It  is  the  duty  of  the  court, 
under  section  508,  to  confirm  the  sale,  and  it 
is  the  right  of  the  plaintiff  to  have  the  same 
confirmed,  unless  it  is  then  shown  that  there 
were  "substantial  irregularities  in  the  pro- 
ceedings concerning  the  sale."   So  far  as  the 


record  In  this  case  discloses,  every  step  re- 
quired by  law  was  taken  by  the  officer  in 
making  the  sale.  His  return  was  made  In 
accordance  with  the  statute,  and  within  the 
powers  conferred  by  it  upon  him;  and  we 
are  unable  to  find  that  any  irregularities, 
"substantial"  or  otherwise,  occurred  in  the 
proceedings  concerning  the  sale,  or  that  the 
officer  abused  the  discretion  confided  to  him 
by  the  statute,  or  that  any  substantial  injury 
was  done  to  appellants  in  the  course  of  the 
proceedings.  We  are  unable  to  commend  the 
conduct  of  appellants'  counsel  in  informing 
"persons  about  to  bid  on  said  property  that, 
if  the  land  was  not  sold  in  separate  lots, 
he  would  protest  against  the  sale,  and  would 
contest  the  confirmation  of  any  such  sale," 
as  stated  by  him  in  his  affidavit  Such  con- 
duct was  not  calculated  to  Inspire  confidence 
in  bidders,  nor  enhance  the  amount  of  their 
bids;  and,  if  we  were  able  to  conclude  from 
the  affidavits  that  the  sum  realized  on  the 
sale  was  less  than  the  fair  value  of  the  prop- 
erty sold,  we  would  be  disposed  rather  to  at- 
tribute such  result  to  the  conduct  of  counsel 
than  to  the  manner  in  which  the  officer  con- 
ducting the  sale  exercised  his  discretion. 
The  order  appealed  from  is  affirmed. 

HOYT,  C.  J.,  and  SCOTT  and  ANDERS. 
JJ.,  concur.  DUNBAR,  J.,  concurs  in  the  re- 
sult 

•  —  i  — 

(11  Wash.  858) 
DENNIS  v.  KASS  &  CO.  et  al. 
(Supreme  Court  of  Washington.    March  7, 
1895.) 

Exemptions  or  Partner— Private  Indebted- 
ness. 

A  debtor  is  entitled  to  his  exemptions  out 
of  the  property  of  a  firm  of  which  he  was  a  mem- 
ber, levied  upon  under  an  execution  against  him 
individually,  where  his  relation  to  the  property 
has  become  substantially  that  of  a  tenant  in 
common,  because  of  an  action  for  a  dissolution 
of  the  firm  having  been  brought  against  him  by 
his  copartner. 

Appeal  from  superior  court  King  county; 
R.  Osborn,  Judge. 

Action  by  J.  H.  Dennis  against  Kass  &  Co. 
and  Terr}'  King,  a  constable,  for  damages  for 
wrongfully  levying  upon  certain  personal 
property  claimed  by  plaintiff  to  be  exempt 
from  levy,  under  an  execution  on  a  judgment 
in  favor  of  the  said  Kass  &  Co.  From  a 
judgment  in  favor  of  defendants,  and  that 
plaintiff  was  not  entitled  to  such  exemption, 
plaintiff  apueala.  Reversed. 

W.  E.  Humpnrey,  for  appellant 

Steele  &  Gephart,  for  respondents. 

An  officer  can  set  off  no  specific  chattel  or 
chattels  to  a  debtor  partner,  and  hence  no 
valid  claim  can  be  made  by  a  partner  for  ex- 
emption In  partnership  property.  2  Bates. 
Partn.  $  1131,  and  cases  cited;  Thomp. 
Homest.  &  Ex.  §§  194-196;  State  v.  Spencer, 
27  Am.  Rep.  244;  Pond  v.  Kimball,  101  Mass. 
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105;  Gaylord  v.  Imhoff,  26  Ohio  St.  321  (a 
foil  discussion  of  the  question);  Charleson 
v.  McGraw,  3  Wash.  T.  344. 17  Pac.  883. 

HOYT,  C.  J.  Respondent  Terry  King  was 
a  constable  In  the  city  of  Seattle.  The  other 
respondents  were  judgment  creditors  of  the 
appellant  They  caused  an  execution  to  is- 
sue upon  their  judgment,  and  placed  it  in  the 
hands  of  King  for  service.  He  levied  the 
same  upon  the  interest  of  the  appellant  in 
certain  personal  property.  This  property,  or 
a  portion  thereof,  was  claimed  by  appellant 
under  the  exemption  laws,  and  proper  and 
timely  steps  were  taken  to  protect  his  rights 
under  such  laws.  No  part  of  the  property 
was  set  off  to  him,  and  his  interest  in  all  the 
property  was  sold,  and  bid  in  by  the  judg- 
ment creditors.  This  action  was  brought  to 
recover  damages  for  the  alleged  wrongful  ac- 
tion of  the  constable  under  the  execution. 
The  facts  relating  to  the  property  levied  up- 
on were  as  follows:  The  appellant  and  one 
Wales  had  been  partners  in  the  restaurant 
business,  and  the  partnership  of  which  they 
were  members  was  the  owner  of  the  property 
in  question.  The  partner,  Wales,  long  prior 
to  the  levy  upon  the  property,  had  been  en- 
joined from  conducting  the  restaurant  busi- 
ness, either  with  bis  partner,  the  appellant, 
or  on  his  own  account.  He  had  also  brought 
an  action  to  have  the  partnership  dissolved, 
and  in  such  action  had  sought  the  appoint- 
ment of  a  receiver  to  take  possession  of  the 
property  of  the  partnership.  The  appellant, 
by  giving  bond  on  appeal,  had  retained  the 
possession  of  the  property,  and  had  conducted 
the  restaurant  business  in  his  own  name,  and, 
In  so  doing,  made  use  of  the  property  which 
had  belonged  to  the  partnership.  While  he 
was  so  conducting  the  business,  he  had  paid 
off  all  the  partnership  debts.  Under  these 
circumstances,  it  is  claimed  that  he  was  enti- 
tled to  have  his  exemptions  set  off  to  him 
out  of  said  property  when  levied  upon  to  sat- 
isfy a  judgment  against  him. 

Wrhether  or  not  the  interest  of  the  appellant 
in  this  property  was  such  that  he  could  claim 
it  as  exempt  is  the  important  question  to  be 
decided.  «In  fact,  it  is  the  only  one  suggest- 
ed upon  the  oral  argument,  and  the  only  one 
suggested  in  the  briefs  of  sufficient  import- 
ance to  require  attention.  Whether  or  not 
Individual  partners  can  claim  exemptions  out 
of  partnership  property  is  a  question  which 
has  often  received  the  attention  of  the  courts. 
The  adjudications  in  reference  thereto  cannot 
be  harmonized,  though,  in  our  opinion,  there 
is  not  so  much  difference  in  the  decisions  up- 
on the  subject  as  a  superficial  examination 
would  lead  one  to  suppose.  An  examination 
of  the  eases  cited  in  the  carefully  prepared 
brief  of  the  respondents  will  show  that  a 
critical  examination  must  be  made  to  deter- 
mine the  weight  of  authority  upon  the  exact 
question  here  presented.  A  reference  to  the 
facts  shows  that  the  case  at  bar  called  for 
no  Investigation  as  to  whether  or  not  ex- 
v.39P.no.6— 42 


KASS  &  CO.  657 

emptlons  should  be  allowed  the  Individual 
partners  out  of  partnership  property  when 
levied  upon  under  a  judgment  against  the 
partnership.  Yet  many  of  the  cases  cited  are 
those  in  which  the  question  was  as  to  the 
right  of  the  partnership,  or  its  individual 
members,  to  exemptions,  when  the  execution 
was  upon  a  judgment  for  a  partnership  debt. 
These  citations  were,  however,  largely  Justi- 
fied by  the  manner  in  which  this  subject  has 
been  treated  by  many  of  the  text  writers  and 
most  of  the  courts.  Not  one  out  of  five  of 
the  large  number  of  cases  which  we  have  ex- 
amined makes,  or  seeks  to  make,  any  distinc- 
tion whatever  between  a  judgment  against 
the  partnership  and  one  against  the  individ- 
ual partner  claiming  the  exemption.  Even 
when  the  question  before  the  court  was  as 
to  an  exemption  from  execution  against  the 
individual  partner,  the  reasoning  and"  citation 
of  authorities  have  in  most  of  the  cases 
shown  that  there  was  no  discrimination  be- 
tween cases  like  the  one  at  bar  and  those  in 
which  the  execution  was  against  the  partner- 
ship. That  such  discrimination  is  necessary 
to  a  correct  determination  of  the  question  pre- 
sented is  clear.  Partnership  debts  have  a 
superior  claim  to  partnership  assets.  Hence 
it  may  be  reasonable  to  hold  that  the  mem- 
bers of  the  partnership  could  claim  no  exemp- 
tions out  of  such  assets  against  such  debts; 
but  it  does  not  at  all  follow  that  the  holding 
should  be  the  same  when  the  debt  is  that  of 
the  partner  who  seeks  the  exemption.  The 
holding  as  to  nonexemption,  even  against 
partnership  debts,  is  not  universal.  Many 
courts  of  the  highest  standing  have  held  that 
the  individual  partners  could  claim  exemp- 
tions out  of  the  partnership  property  when 
levied  upon  under  a  judgment  against  the 
partnership,  and  some  have  even  held  that 
the  partnership  itself  could  claim  such  ex- 
emptions. See  Skinner  v.  Shannon,  44  Mich. 
86,  6  N.  W.  108;  Waite  v.  Mathews,  50  Mich. 
393,  15  N.  W.  524;  McCoy  v.  Brennan,  61 
Mich.  362,  28  N.  W.  129;  Stewart  v.  Brown, 
37  N.  Y.  350. 

It  must  be  conceded,  however,  that  the  de- 
cided weight  of  authority  is  to  the  effect  that 
exemptions  cannot  be  allowed  in  such  cases. 
But  it  does  not  follow  that  any  such  weight 
of  authority,  or  any  weight  at  all,  is  against 
the  proposition  that  exemptions  ought  to  be 
allowed  when  the  execution  is  against  an  in- 
dividual member  of  the  partnership.  Our 
examination  of  the  cases  has  led  us  to  believe 
that  a  decided  majority  of  the  courts  which 
have  made  any  distinction  between  a  judg- 
ment against  the  partnership  and  one  against 
the  individual  partner  have  held  that  exemp- 
tions should  be  allowed  when  the  judgment 
is  against  such  individual  partner.  See  Ev- 
ans v.  Bryan,  95  N.  C.  174;  Moyer  v.  Drum- 
mond,  32  S.  C.  165,  10  S.  E.  952;  Ex  parte 
Karish.  32  S.  O.  437.  11  S.  E.  298;  Blanch- 
ard  v.  Paschal,  68  Ga.  32;  Wap.  Homest  & 
Ex.  p.  909.  In  these  cases  the  property  was 
that  of  a  partnership  doing  business  at  the 
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time  of  the  levy,  and,  If  exemptions  could  be 
claimed  under  such  circumstances,  they  could 
much  better  be  claimed  out  of  property  sit- 
uated as  was  that  in  the  case  at  bar.  The 
partnership  which  had  owned  this  property 
was  no  longer  doing  business;  and  such  con- 
ditions had  been  produced  by  the  action  of 
the  partners  as  to  work  a  dissolution  of  the 
partnership.  All  of  the  partnership  debts 
had  been  paid,  and  the  property  was  in  the 
possession  of  the  Individual  partner  who 
claimed  the  exemptions.  Under  these  cir- 
cumstances, the  reasoning  of  the  courts  which 
have  held  against  such  exemptions  has  no 
force.  It  is  true  the  partnership  affairs  had 
not  been  adjusted,  and  for  that  reason  the 
Interest  of  each  of  the  partners  was  to  a  cer- 
tain extent  uncertain;  but  there  is  no  reason 
why  the  partner  in  whose  possession  the 
goods  were  found  should  not  have  been  al- 
lowed to  claim  them  as  exempt,  for  the  rea- 
son that  some  other  person  might  have  an 
interest  therein,  certain  or  uncertain.  If 
such  partner  had  an  interest  in  the  property 
which  could  be  levied  upon  under  an  execu- 
tion against  him  alone,  he  had  such  an  In- 
terest as  should  entitle  him  to  his  exemptions 
out  of  It  The  officer  found  him  in  posses- 
sion of  the  property.  He  levied  upon  It  be- 
cause of  the  Interest  which  he  had  or  was 
supposed  to  have  therein.  Having  done  so, 
he  could  not  rightfully  refuse  to  set  aside  ex- 
emptions therefrom  because  of  the  fact  that 
some  other  person  had  or  might  have  an  in- 
terest in  the  property.  The  great  weight  of 
authority  is  in  favor  of  the  proposition  that 
exemptions  may  be  allowed  out  of  property 
held  with  another  as  tenant  in  common,  and 
the  same  course  of  reasoning  which  estab- 
lishes this  proposition  will  sustain  the  allow- 
ance of  exemptions  out  of  partnership  prop- 
erty when  levied  upon  under  an  execution 
against  an  Individual  partner.  But  it  is  not 
necessary  in  this  case  to  resort  to  such  a 
course  of  reasoning,  since  the  facts  show  that 
the  relation  of  the  appellant  to  the  property 
was  substantially  that  of  a  tenant  in  common. 

The  cases  which  have  held  that  partnership 
■property  could  not  be  levied  upon  have  found- 
ed their  reasoning  largely  upon  the  incon- 
venience and  uncertainty  which 'would  arise 
if  such  exemptions  were  allowed.  Such 
courts  say  that  the  interest  in  the  property 
is  uncertain;  that  the  partner  who  seeks  his 
exemptions  therefrom  does  not  own  it;  and 
tiiat,  for  that  reason,  it  cannot  be  set  aside 
as  his  property.  A  sufficient  answer  to  this 
course  of  reasoning,  when  the  execution  is 
against  one  of  the  partners,  is  found  in  the 
fact  that,  so  far  as  exemptions  are  concerned, 
it  Is  of  no  concern  to  the  officer  whether  or 
not  the  entire  title  to  the  property  levied  upon 
is  vested  in  the  judgment  debtor.  For  the 
purpose  of  determining  the  amount  which  is 
exempt,  it  must  be  assumed  that  he  owns  the 
property;  but  the  facts  of  such  assumption 
and  of  the  setting  aside  of  the  property  to 
him  will  have  no  effect  upon  the  title  there- 


to. Exemption  statutes  should  receive  a  lib- 
eral construction,  and  the  aim  of  courts 
should  be  to  see  that  those  entitled  to  the 
benefits  thereof  receive  the  same.  To  hold 
that  one  against  whom  an  officer  has  an  exe- 
cution Is  entitled  to  have  a  certain  amount  of 
property,  of  which  he  has  the  entire  title,  ex- 
empted therefrom,  and  at  the  same  time  to 
hold  that  he  could  have  no  exemptions  out 
of  such  property  If  he  was  not  the  sole  owner, 
is  to  do  violence  to  the  evident  intention  of 
the  statute.  The  different  text  writers  upon 
the  subject,  though  most  of-  them  have  fallen 
into  the  error  of  grouping  cases  of  judgments 
against  a  partnership  with  those  against  the 
individual  members  thereof,  have  come  to  the 
conclusion  that,  upon  principle,  exemptions 
should  be  allowed  to  the  Individual  partner 
when  the  levy  is  under  a  judgment  against 
him;  and  those  of  such  writers  who  have 
carefully  discriminated  between  cases  of  this 
kind  and  those  in  which  the  judgments  were 
against  the  partnership  have  arrived  at  the 
conclusion  that  such  doctrine  Is  sustained  by 
authority.  The  others  seem  to  concede  that 
the  weight  of  authority  Is  the  other  way,  but 
we  are  not  satisfied  that  such  concession  was 
the  necessary  result  of  the  cases  when  critic- 
ally examined.  Mr.  Thompson,  In  his  work 
on  Homesteads  and  Exemptions,  discusses 
this  subject  with  ability,  and,  after  citing  the 
cases  upon  each  side  of  the  question,  sums 
up  his  conclusions,  in  section  216,  by  the 
statement  that  the  courts  which  have  held 
that  exemptions  could  not  be  had  out  of  part- 
nership property  when  levied  upon  under  an 
execution  against  the  Individual  partner  have 
done  so  in  the  face  of  the  statutes,  for  the 
reason  that  the  rule  announced  by  them  is 
more  convenient  of  execution  than  would  bo 
one  which  allowed  such  exemptions.  The 
respondents  cite  the  case  of  Charleson  v.  Mc- 
Graw,  3  Wash.  T.  344,  17  Pac.  883,  to  sus- 
tain their  contention;  but  an  examination  of 
that  case  will  show  that  it  is  not  in  point,  or- 
der the  facts  in  this.  In  the  opinion  in  that 
case  the  learned  judge  who  wrote  it  supposes 
a  case  similar  to  the  one  at  bar,  and  says 
that  in  such  a  case  exemptions  could  be  al- 
lowed. Hence,  so  far  as  it  is  in  point,  it  sup- 
ports the  rule  for  which  appellant  contends, 
and  which,  under  the  circumstances  of  this 
case,  we  are  compelled  to  sustain.  The  judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial. 

SCOTT,  DUNBAR,  ANDERS,  and  GOR- 
DON, JJ.,  concur. 


(11  Wash.  360) 
HAYS  et  al.  v.  DENNIS  et  al. 
(Supreme  Court  of  Washington.    March  7, 
1895.) 

Notice  or  Appeal— -Complaint— Exhibits. 
1.  A  notice  of  appeal  given  after  the  an- 
nouncement by  the  court  of  the  terms  of  the 
judgment,  but  before  It  was  signed  or  entered, 
is  sufficient. 
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2.  Where  references  in  the  body  of  a  com- 

?laint  to  exhibits  attached  thereto  contain  in- 
ormation  as  to  their  general  nature  sufficient 
to  put  defendant  on  inquiry  as  to  the  same,  the 
exhibits  become  a  part  of  the  complaint 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  W.  F.  Hays  and  another  against 
J.  H.  Dennis  and  others  to  foreclose  a  chat- 
tel mortgage.  A  demurrer  to  the  complaint 
was  sustained,  and  plaintiffs  appeal.  Re- 
versed. 

William  E.  Humphrey,  for  appellants. 
Steele  &  Gephart,  for  respondent  Wales. 
Frank  P.  Lewis,  for  respondent  Peterson. 

HOYT,  C.  J.  Respondents  move  to  dismiss  ■ 
this  appeal,  for  the  reason  that  it  was  taken 
before  the  judgment  had  been  made,  signed, 
and  entered.  That  it  was  taken  after  the 
announcement  by  the  court  of  the  terms  of 
the  judgment  is  conceded,  and,  such  being 
the  fact,  we  think  the  motion  must  be  de- 
nied. The  statutes  governing  appeals  should 
be  liberally  construed,  to  the  end  that  parties 
may  have  a  review  by  this  court  of  the  rul- 
ings of  the  superior  courts  when  they  so  de- 
sire. The  appeal  statute  thus  construed  will 
require  us  to  give  force  to  a  notice  of  appeal 
given  after  the  court  had  announced  Its  de- 
cision, although  it  was  before  the  signing 
and  entering  of  the  formal  judgment.  For 
some  purposes  the  judgment  may  not  be  com- 
plete until  thus  signed  and  entered,  but,  after 
such  announcement,  it  was  so  far  complete  as 
to  sustain  a  notice  of  appeal. 

The  only  question  presented  upon  the  mer- 
its is  as  to  the  sufficiency  of  the  complaint  of 
appellants.  We  have  been  able  to  gather 
from  the  brief  of  respondents  but  two  grounds 
upon  which  they  found  their  contention  that 
such  complaint  did  not  state  a  cause  of  ac- 
tion. One  is  that  the  interest  of  the  mort- 
gagor in  the  property  to  foreclose  a  mortgage 
upon  which  the  suit  was  brought  was  not 
such  that  he  could  make  a  valid  mortgage 
thereon.  The  other  is  that  the  mortgage  and 
another  paper  upon  which  plaintiffs  founded 
rights  were  not  set  out,  either  at  length  or  in 
substance,  in  the  complaint;  that  they  were 
only  referred  to  therein,  and  annexed  thereto 
as  exhibits.  That  there  is  a  line  of  cases 
which  hold  that  a  complaint  cannot  be  aided 
by  an  exhibit  referred  to  therein  and  attached 
thereto  is  beyond  question.  But,  under  the 
liberal  rule  as  to  the  construction  of  plead- 
ings under  our  statute,  the  doctrine  therein 
announced  is  of  doubtful  authority  in  any 
case;  and,  when  there  is  such  a  statement  of 
the  nature  of  the  paper  attached  as  an  ex- 
hibit as  to  put  an  interested  party  upon  In- 
quiry as  to  Its  contents,  can  be  given  no  force. 
The  reference  in  the  complaint  under  consid- 
eration to  the  attached  exhibits  was  sufficient 
to  thus  put  the  defendants  upon  inquiry,  and, 
in  our  opinion,  made  them  a  substantial  part 


of  the  complaint  Information  as  to  their 
general  nature  was  given  in  the  body  of  the 
complaint  and  the  means  given  to  obtain  the 
fullest  knowledge  by  easy  reference.  Hence 
the  complaint  fully  advised  the  defendants  of 
the  facts  relied  upon  by  plaintiffs;  and,  this 
being  its  effect,  it  was  good,  when  attacked 
by  general  demurrei. 

As  to  the  Interest  of  the  mortgagor  in  the 
property,  it  is  only  necessary  to  say  that  up- 
on substantially  the  same  facts  in  regard 
thereto  as  were  shown  by  the  complaint  in 
this  action,  his  interest  therein  was  determin- 
ed by  this  court  in  the  case  of  Dennis  v.  Kass 
&  Co.  Oust  decided)  39  Pac.  630.  It  will 
therefore  not  be  necessary  for  us  to  enter  in- 
to a  discussion  of  that  question.  From  what 
was  therein  said,  it  will  be  seen  that  in  the 
opinion  of  this  court,  the  interest  of  the  mort- 
gagor was  substantially  that  of  n  tenant  In 
common.  Hence,  under  well-settled  rules,  it 
was  within  his  power  to  give  a  mortgage 
which  would  cover  his  Interest  in  the  prop- 
erty. In  addition  to  the  facts  which  appear- 
ed in  the  case  just  referred  to,  an  additional 
fact  is  set  out  In  this  complaint,  to  the  effect 
that  the  affairs  of  the  partnership  had  been 
fully  adjudicated  jn  a  suit  between  the  part- 
ners, and  a  Hen  on  the  property  in  question 
declared  in  favor  of  the  mortgagor  for  some- 
thing over  $500.  The  reasons  for  holding  that 
he  had  such  an  Interest  in  the  property  as 
would  authorize  him  to  make  a  mortgage 
thereon  are  greatly  aided  by  this  adjudica- 
tion; and,  if  the  conclusion  to  which  we  ar- 
rived in  the  case  cited  was  correct- it  is  be- 
yond question  that,  under  the  facts  stated  in 
this  complaint  the  mortgagor  had  an  Interest 
in  the  property,  which  he  could  Incumber  by 
mortgage. 

In  our  opinion,  the  complaint  stated  a  cause 
of  action,,  and  the  superior  court  committed 
error  when  it  sustained  a  general  demurrer 
thereto.  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  overrule 
the  demurrer. 

SCOTT  and  DUNBAR,  JJ.,  concur. 

GORDON,  J.  I  concur  in  the  result,  but 
am  not  prepared  to  extend  what  Is  said  in 
the  opinion  concerning  the  failure  of  plaintiff 
to  set  out  at  "length  or  in  substance"  the  In- 
strument upon  which  his  right  to  a  recovery 
is  founded,  to  all  cases,  nor  to  adopt  It  as  a 
rule  of  pleading.  By  far  the  better  and  safer 
rule  is  that  a  complaint  should  state  a  cause 
of  action  by  its  averments  without  reference 
to  exhibits.  Here,  however,  the  exhibit  is  a 
chattel  mortgage,— something  which  has  a  fix- 
ed and  definable  meaning  in  law  and  In  Eng- 
lish, and  hence  I  think  the  reference  to  it  in 
the  pleading  is  permissible  and  sufficient 

ANDERS,  J.,  concurs  in  the  above. 
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LIVESLEY  v.  PIER. 
(Supreme  Court  of  Washington.    March  1, 
1895.) 

Execution  of  Instrument  —  Conflict  of  Evi- 
dence—Authority of  Attorney — Com- 
promise of  Suit. 

1.  On  an  issue  as  to  whether  plaintiff  ex- 
ecuted a  certain  release,  several  witnesses  testi- 
fied that  it  bore  plaintiff's  signature,  and  he  ad- 
mitted that  the  signature  looked  like  his,  and 
that,  if  it  were  not  signed  to  an  instrument 
which  be  did  not  intend  to  consent  to,  he  would 
say  that  it  was  his.  The  release  was  acknowl- 
edged before  a  notary,  under  his  seal,  and  the 
notary  swore  that  plaintiff  executed  it.  Plain- 
tiff admitted  having  signed  some  release,  but 
thought  it  was  not  so  general  as  that  in  question, 
but  his  attorney  swore  that  he  executed  the  re- 
lease in  question.  There  was  no  indication  that 
any  change  or  erasure  had  been  made  in  the  re- 
lease. Held,  that  a  finding  that  plaintiff  ex- 
ecuted the  release  was  justified. 

2.  There  being  some  testimony  that  a  set- 
tlement arranged  by  the  attorneys  for  the  re- 
spective parties  to  a  suit  was  agreed  to  by  their 
clients,  an  instruction  that,  when  parties  em- 
ploy attorneys  to  manage  their  affairs  in  a  pend- 
ing suit  in  court,  the  attorneys  may  do  anything 
proper  in  the  management  of  their  business,  and 
that  if  negotiations  are  commenced  for  the  com- 
promise of  a  lawsuit,  and  clients  authorize  the 
attorneys  to  make  it,  and  the  attorneys  do  so, 
and  have  the  suit  dismissed  and  settled,  the  dis- 
missal is  a  bar  to  any  other  suit  for  the  same 
matter,  until  the  proper  action  has  been  brought 
to  set  aside  the  dismissal,  was  proper. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  Samuel  Livesley  against  George 
W.  Pier.  Judgment  was  rendered  for  defend- 
ant, and  plaintiff  appeals.  Affirmed. 

Fishback  &  Ferry  and  Henry  F.  McClure, 
for  appellant  Will  H.  Thompson,  E.  P.  Ed- 
sen,  and  John  E.  Humphries,  for  respondent 

DUNBAR,  J.  The  appellant  Is  a  dealer  in 
hops,  residing  at  Seattle,  Wash.  Respondent 
is  also  a  dealer  In  hops,  residing  in  the  city 
of  New  York,  and  doing  business  under  the 
firm  name  of  Pier  Bros.  During  the  year 
1890  appellant  was  engaged  in  buying  hops 
for  respondent  on  commission,  and  in  secur- 
ing consignments  to  respondent.  The  appel- 
lant claims  he  bought  a  lot  of  hops,  and  con- 
signed them  to  the  respondent,  for  which  he 
never  received  his  pay;  while  the  claim  of 
the  respondent  is  that  the  hops  were  pur- 
chased by  appellant  for  the  respondent,  but 
that  after  the  purchase,  and  before  the  re- 
spondent learned  of  the  purchase  of  the  same, 
the  price  of  hops  advanced,  and  that  appel- 
lant sold  the  hops  so  purchased  to  other  par- 
ties, and  kept  the  profit  made  from  the  sale 
of  respondent's  hops.  At  all  events  there  was 
a  dispute  between  them  concerning  their  hop 
account,  and  in  December,  1890,  appellant 
went  to  New  York  City  to  have  a  settlement 
of  his  account  with  respondent  While  he 
was  there  respondent  brought  two  suits 
against  him,— one  for  $10,000  against  appel- 
lant alone;  and  the  other  for  $5,000  against 
appellant  and  his  two  sons,  who  compose  the 
firm  of  George  F.  Llvesley  &  Co.,  dealers  in 


hops  In  the  state  of  Washington,  the  respond- 
ent claiming  that  appellant  was  a  member  of 
the  firm  of  George  F.  Livesley  &  Go.  After 
his  return  from  New  York  City  the  appellant 
brought  this  action  against  the  respondent, 

alleging  that  the  amount  of  $  was  due 

him  upon  their  hop  transactions.  The  re- 
spondent appeared  in  this  action,  and  filed  his 
answer  and  counterclaim  to  the  complaint 
pleading  in  bar  a  settlement  and  payment  of 
$1,000  and  dismissal  of  the  actions  in  New 
York  above  mentioned.  He  also  pleaded  the 
release  executed  by  appellant  and,  as  a  coun- 
terclaim, the  difference  between  respondent 
and  appellant  setting  up  the  claims  of  re- 
spondent against  appellant  for  the  appropria- 
tion of  the  money  belonging  to  respondent  by 
appellant  In  the  purchase  and  sale  of  hops, 
and  the  profit  made  thereon,  above  referred 
to.  The  issues  were  tried  before  a  court  and 
Jury.  The  Jury  found  that  the  respondent 
did  not  owe  appellant  anything.  Judgment 
was  rendered  in  favor  of  the  respondent  for 
costs,  and  the  case  is  appealed  here. 

One  ground  of  appeal  is  that  the  evidence 
does  not  sustain  the  verdict  In  this  case.  It 
seems  to  us,  from  a  perusal  of  the  whole  rec- 
ord, that  the  verdict  is  amply  sustained  by 
the  testimony.  The  defendant  offered  an 
agreement  upon  which  the  settlement  of  the 
cases  in  New  York  was  based,  and  a  release 
from  Livesley,  the  appellant  to  Pier,  the  re- 
spondent, of  all  claims  of  any  kind  up  to  date. 
This  release,  In  so  many  words,  discharged 
"George  W.  Pier,  doing  business  under  the 
firm  name  of  Pier  Bros.,  his  heirs,  executors, 
and  administrators,  of  and  from  all  and  all 
manner  of  action  and  actions,  cause  and 
causes  of  action,  suits,  debts,  dues,  sums  of 
money,  accounts,  reckonings,  bonds,  bills, 
specialties,  covenants,  contracts,  controver- 
sies, agreements,  premises,  variances,  tres- 
passes, damages,  Judgments,  extents,  execu- 
tions, claims,  and  demands  whatsoever,  in 
law  or  in  equity,  which  against  them,  or  ei- 
ther of  them,  I  ever  had,  or  which  I,  my  heirs, 
executors,  or  administrators  hereafter  can, 
shall,  or  may  have,  for,  upon,  or  by  reason 
of  any  matter,  cause,  or  thing  whatsoever, 
from  the  beginning  of  the  world  to  the  day 
of  the  date  of  these  presents.  Dated  Janu- 
ary 9th,  1891,"— and  was  filed  as  defendant's 
Exhibit  B,  and  signed  by  the  appellant  Sam- 
uel Llvesley.  Defendant's  Exhibit  A  is  a 
document  stating  that  "whereas,  Samuel 
Llvesley  and  George  W.  Pier  have  come  to  an 
agreement,  satisfaction,  and  compromise  of 
all  their  differences,  including  all  claims  and 
demands  of  every  kind  and  nature  held  by 
either  of  said  parties  against  the  other  up  to 
this  date,  Including  the  claims  mentioned  in 
the  annexed  schedules,  marked  'A,'  'B,'  and 
'C  [which  schedules  contain  the  matters  and 
claims  which  are  the  subject  of  this  suit]: 
Now,  said  parties  agree  as  follows:  Said 
Llvesley  accepts  from  said  George  W.  Pier 
one  thousand  dollars  in  cash,  and  an  assigu- 
ment  of  his  said  claim  for  $1,120.68  against 
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George  F.  LIvesley  &  Company,  mentioned  in 
Schedule  C,  said  assignment  being  without 
recourse  to  George  W.  Pier,  in  full  accord, 
satisfaction,  compromise,  and  settlement  of 
all  claims  and  demands  of  every  kind  up  to 
this  date,  including  the  matters  mentioned  in 
Schedule  A,  as  well  as  all  other  matters, 
should  there  be  any,  growing  out  of  or  in  any 
way  connected  with  their  business  relations 
up  to  that  date,  or  with  any  contracts  made 
in  relation  to  the  hop  business  up  to  this  date; 
and  the  said  George  W.  Pier  hereby  releases 
and  discharges  said  Samuel  LIvesley  of  and 
from  all  claims,  demands,  liabilities,  and 
causes  of  action,  including  the  claim  for  dam- 
ages for  $10,000  embraced  in  the  complaint  in 
the  action  in  the  supreme  court  where  said 
Pier  is  plaintiff  and  said  Liresley  is  defend- 
ant." This  agreement  is  signed  by  Samuel 
Liresley,  who  affixed  his  seal.  It  appears 
that,  upon  the  receipt  of  these  agreements, 
Pier  withdrew  the  suits  against  Liresley,  and 
paid  to  Wade,  who  was  the  agent  and  attor- 
ney of  Liresley,  the  $1,000  mentioned;  one 
of  the  checks  being  for  $500,  in  favor  of  the 
appellant,  and  the  other  for  $500,  in  faror  of 
Wade,  the  attorney.  According  to  the  testi- 
mony of  Pier,  and  it  is  not  contradicted. 
Wade  retained  the  check  of  $500  for  his  serv- 
ices, and  paid  the  other  over  to  Liresley.  In 
his  testimony  Liresley  denies  haring  execut- 
ed or  signed  these  instruments,  and  appellant 
Insists  in  his  brief  that  the  only  evidence  that 
he  did  so  Is  found  in  the  testimony  of  Wade, 
but  we  think  the  appellant  Is  mistaken  as  to 
the  testimony.  The  signature  attached  to 
these  instruments  was  prored  by  sereral  wit- 
nesses to  be  the  signature  of  Liresley.  In 
fact,  Liresley  himself  testifies  that  it  looked 
like  his  signature,  and  that,  if  it  were  not 
attached  to  a  paper  the  conditions  of  which 
he  did  not  intend  to  consent  to,  he  should  say 
that  It  was  his  signature.  There  was  also  an 
acknowledgment  to  these  instruments,  so  far 
as  the  face  of  the  instrument  is  shown,  by  a 
notary  public,  one  Ilenry  Werzbach,  who  cer- 
tifies, orer  his  notarial  seal,  that  Samuel 
Liresley  was  personally  known  to  him  to  be 
the  indirldual  described  in  and  who  executed 
the  foregoing  agreement,  and  that  he  ac- 
knowledged the  execution  thereof,  and  Werz- 
bach swears  that  LIvesley  did  so  execute 
these  instruments.  Liresley  himself  testifies 
to  haring  executed  some  instruments  of  re- 
lease, but  he  thinks  that  they  only  went  to 
the  extent  of  settling  the  business  which  was 
then  being  adjudicated,  and  that  the  matters 
and  things  which  he  Is  now  suing  upon  were 
not  Inserted  In  such  agreement  We  think, 
howerer,  the  fact  of  the  posltlre  testimony  of 
Wade,  and  the  posltire  testimony,  acknowl- 
edgment, and  certificate  of  the  officer  Werz- 
bach; and  the  further  fact  that  the  signature 
to  these  instruments  is  proren  to  be  the  sig- 
nature of  Liresley;  and  the  further  fact  that 
there  is  no  indication  of  any  change  or  era- 
sure on  the  face  of  these  instruments,— render 
the  testimony  orerwhelming  in  support  of  the 


contention  of  respondent  that  these  instru- 
ments were  executed  by  Liresley.  Liresley 
says  that  he  did  not  authorize  the  delivery  of 
these  instruments  to  Pier,  but  that  he  gare 
them  to  Wade  to  show  to  Pier,  as  Wade  rep- 
resented to  him  that  Pier  would  not  pay  the 
money  without  he  was  shewn  this  release. 
It  seems  to  be  rather  a  foolish  contention  that 
Pier  would  withdraw  his  suits  against  Lires- 
ley, and  pay  out  money  on  a  settlement 
which  was  based  upon  an  agreement,  simply 
upon  the  sight  of  the  agreement,  without  ob- 
taining possession  of  it.  So  far,  then,  as  the 
testimony  is  concerned,  eren  conceding  that 
there  was  an  intelligent  contradiction,  there 
was  eridentiy  sufficient  testimony  which,  if 
uncontradicted,  would  hare  sustained,  the 
verdict,  and  it  will  therefore  not  be  disturbed 
by  this  court 

It  is  claimed  also  by  the  appellant  that  the 
court  erred  in  its  instructions.  The  instruc- 
tions are  lengthy,  and  the  instructions  ob- 
jected to  are  also  too  lengthy  to  be  inserted 
here.  The  main  contention,  howerer,  is  em- 
braced, in  substance,  in  the  following  in- 
struction: "The  court  instructs  you  that, 
when  parties  employ  attorneys  to  manage 
their  affairs  in  a  suit  pending  in  court,  said 
attorneys  hare  authority  to  do  anything  that 
is  proper  in  the  management  of  their  busi- 
ness, and  that  if  negotiations  are  commenced 
for  the  compromise  and  settlement  of  a  law- 
suit, and  clients  are  informed  of  the  fact 
and  Indorse  the  settlement,  and  authorize 
the  attorneys  to  make  it  and  the  attorneys 
go  forward  and  make  the  compromise  and 
settlement,  and  close  up  the  matter,  and 
hare  said  suit  that  is  pending  between  the 
parties  dismissed  and  settled,  then  so  long 
as  the  said  suit  is  dismissed  it  Is  a  bar  to 
any  other  suit  for  the  same  matter  until  the 
proper  action  has  been  brought  to  set  aside 
and  vacate  the  dismissal  of  the  suit  and  re- 
store the  parties  to  the  same  position  In 
which  they  were  before  said  compromise 
and  settlement;  and  until  they  hare  been  re- 
stored in  a  court  of  equity,  or  in  some  other 
proceeding,  according  to  law  and  to  the 
rights  that  existed  prior  to  the  dismissal  of 
said  suit  and  placed  in  the  same  position 
they  were  before  said  suit  was  compromised 
and  dismissed,  then  no  action  can  be  main- 
tained by  one  against  the  other."  It  is  con- 
tended that  there  was  no  testimony  which 
would  justify  this  instruction,  because  there 
was  no  testimony  tending  to  show  that  in  a 
suit  pending  the  attorneys  got  together  and 
made  a  settlement  which  was  agreed  to  by 
their  principals.  We  think,  howerer,  there 
was  some  testimony  which  would  justify 
this  instruction,— the  testimony  of  Wade; 
and,  whether  this  testimony  is  reasonable 
or  unreasonable,  it  went  to  the  jury,  and 
they  were  the  judges  of  its  reasonableness. 

Neither  do  we  think  the  contention  of  the 
appellant  is  Justified  that  "the  court  rirtu- 
ally  tells  the  jury  in  these  instructions  that, 
if  the  attorneys  for  the  respective  parties 
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chose  to  get  together  and  make  a  settlement, 
they  had  a  right  to  do  so,  whether  specially 
authorized  so  to  do  or  not,  merely  by  reason 
of  the  relation  of  attorney  and  client,  'and 
whether  the  client  had  any  knowledge  of  the 
terms  of  the  settlement  before  the  same  was 
made  or  not,  or  whether  or  not  the  client 
assented  thereto,  or,  In  fact,  knew  anything 
about  it."  As  we  understand  the  instruc- 
tions of  the  court,  no  such  idea  was  intended 
to  be  enunciated,  and  we  do  not  think  the 
jury  would  get  snch  an  idea  from  the  in- 
structions themselves.  The  court  had  pre- 
viously laid  down  the  question  of  authority 
to  the  jury  in  the  following  language:  "If 
a  client  Intrusts  a  paper  to  his  attorney,  the 
attorney's  possession  is  the  client's  posses- 
sion; that  is,  the  paper  still  continues  to  be 
in  the  possession  of  the  client  So  far  as 
third  parties  are  concerned,  if  these  papers 
are  delivered  by  the  attorney,  it  must  be  by 
reason  of  the  fact  that  the  client  authorized 
him  so  to  do.  If  the  matter  to  be  settled 
thereby  is  settled  out  of  court,  the  attorney 
has  no  other  or  greater  authority  than  such 
as  is  expressly  given  to  him  by  his  client, 
and  it  is  the  duty  of  the  person  with  whom 
he  deals  to  ascertain  the  extent  of  the  au- 
thority conferred  upon  the  attorney.  An  at- 
torney at  law  has  no  right  to  release  a  cause 
of  action  without  the  consent  of  his  client" 
This  instruction  was  as  favorable  to  the  ap- 
pellant as  it  should  have  been.  The  appel- 
lant complains  that  while  this  Is  true,  there 
are  some  portions  of  the  charge,  in  relation 
to  the  effect  of  the  action  of  the  attorney, 
which  are  so  often  repeated  by  the  court 
that  the  jury  were  likely  to  forget  by  reason 
of  such  repetition,  that  such  instructions 
were  to  be  qualified  by  other  portions  of  the 
charge.  But  we  do  not  think  that  mere 
tautology  in  the  language  of  the  court  would 
warrant  the  conclusion  that  the  jury  was 
misled.  The  other  proposition  laid  down  by 
the  court,  that  the  appellant  could  not  sue 
the  respondent  upon  any  matters  that  were 
settled  and  compromised,  without  setting 
aside  the  settlement  and  placing  the  respond- 
ent In  statu  quo,  is  elementary.  Without  re- 
viewing minutely  all  the  different  portions 
of  the  charge,  we  think  the  case  was  plainly 
and  fairly  presented  on  both  sides  to  the 
jury,  and  that  they  were  not  misled  in  any 
particular  by  the  instructions  of  the  court 

The  appellant  also  raises  strenuous  objec- 
tions to  the  action  of  the  court  In  comment- 
ing on  the  testimony,  in  the  following  col- 
loquy between  the  attorneys  and  the  court: 
"Question  by  Mr.  FIshback:  When  you 
came  back  here  from  New  York  City,  what 
statement,  if  any,  were  you  to  make,  Mr. 
Livesley,  as  to  whether  or  not  the  assigned 
account  was  correct  or  not,  and  as  to  whether 
they  would  pay  it?  Mr.  Humphreys:  The 
contract  Introduced  in  evidence  shows  that 
it  was  to  be  done  without  recourse.  The 
Court:  If  Livesley  signed  that  contract,  that 
ends  the  case.    If  that  was  the  contract  he 


made,— if  he  made  that  contract  which  has 
been  introduced  in  evidence,— that  ends  this 
case.  Mr.  Humphreys:  He  made  that  con- 
tract unless  he  shows  this  paper  has  been 
changed  since  he  signed  it.  The  Court: 
That  is  what  the  court  holds.  He  admits 
that  the  papers  contain  his  signature" 
While  it  might  not  have  been  necessary  for 
the  court  to  say  this,  it  was  so  evidently 
the  undisputed  truth,  both  as  to  law  and 
fact  that  no  error  could  be  based  upon  It, 
because  no  prejudice  to  plaintiff's  rights 
could  have  been  created  thereby;  for,  if 
Livesley  made  and  signed  the  contract  that 
did  end  the  case,  and  that  was  the  whole 
question  at  issue,  the  appellant  contending 
he  did  not  make  and  sign  this  contract  a-ud 
respondent  that  he  did;  and  the  court  sim- 
ply held  that  if  he  made  that  contract  un- 
less it  had  been  changed  since  he  signed  it, 
he  would  be  bound  by  it,  and  would  have 
no  cause  of  action.  We  do  not  think  this 
was  stating  to  the  jury  the  conclusion  of 
the  court  with  regard  to  the  testimony  of 
the  appellant  but  that  he  simply  stated  the 
legal  effect  of  making  and  signing  this  con- 
tract, provided  It  was  conceded  that  the 
appellant  did  make  and  sign  it  No  sub- 
stantial errors  appearing,  the  judgment  will 
be  affirmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(11  Wafh.  260) 
MILLER  v.  BORST  et  al. 
(Supreme  Court  of  Washington.    Feb.  20, 
1895.) 

Pleading— Allegations  as  to  Executors'  Pow- 
ers— Administration  without  Aid  op  Court 
—Authority  to  Give  Mortgage. 

1.  In  a  complaint  seeking  the  foreclosure  of 
a  mortgage  given  by  an  executor  upon  his  testa- 
tor's property,  an  allegation  that  "the  will  au- 
thorized and  directed  said  executor  to  administer 
upon  said  .estate  without  the  intervention,  order, 
or  advice  of  any  court  and  to  fully  execute  all 
its  terms  and  provisions,"  sufficiently  shows  that 
the  terms  of  the  will  dispensed  with  letters  of  ad- 
ministration. 

2.  A  complaint  which  states  that  a  person 
named  as  executor  and  trustee  executed  a  cer- 
tain note  and  mortgage,  and  that  he  had  "ex- 
ecuted and  performed  all  the  terms  and  condi- 
tions of  the  will,"  it  also  appearing  that  the  tes- 
tator wished  his  estate  administered  without 
the  aid  of  any  court,  sufficiently  alleges  that  the 
will  conferred  authority  to  give  such  note  and 
mortgage. 

3.  Allegations  that  an  estate  has  been  fully 
administered  according  to  the  provisions  of  a 
will,  and  that  certain  acts  have  been  done  in  the 
course  of  such  administration,  must  be  construed 
to  mean  that  such  acts  were  within  the  power 
conferred  by  the  will. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Mary  H.  Miller  against  Kate  M. 
Borst  and  others.  Defendants'  demurrer  to 
the  complaint  was  overruled.  They  stood 
upon  the  demurrer,  and,  from  a  judgment 
against  them  for  want  of  an  answer,  bring 
this  appeal.  Affirmed. 
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Fred  Hangman  and  Bailsman,  Kelleher  & 
Emory,  for  appellants.  Thompson,  Edsen  & 
Humphries,  for  respondent 

HOYT,  C.  J.  Appellants  stood  upon  their 
demurrers  to  the  amended  complaint,  and 
judgment  was  rendered  against  them  for 
■want  of  answer;  hence  the  only  question  pre- 
sented upon  their  appeal  Is  as  to  the  suffi- 
ciency of  the  complaint.  But  two  reasons 
are  suggested  why  such  complaint  Is  in- 
sufficient. One  is  that  there  is  no  suffi- 
cient allegation  contained  therein  to  show 
that  the  will  under  which  the  executor  was 
acting  at  the  time  he  executed  the  note 
and  mortgage  to  plaintiff  was  so  condition- 
ed as  to  authorize  such  executor  to  pro- 
ceed with  the  administration  of  the  estate, 
under  the  provisions  thereof,  without  the 
Intervention  of  the  probate  court.  The  alle- 
gation in  the  complaint  was  that  the  will 
authorized  and  directed  said  executor  to  ad- 
minister upon  said  estate  without  the  inter- 
vention, order,  or  advice  of  any  court,  and  to 
fully  execute  all  Its  terms  and  provisions, 
and  was  sufficient  for  the  purpose  for  which 
it  was  Intended.  It  Is  not  in  the  exact  lan- 
guage of  the  statute,  in  that  it  does  not  state 
that  the  will  contained  a  direction  that  no 
letters  testamentary  or  of  administration 
should  be  required;  but  the  statement  that 
the  executor  was  to  discharge  all  the  provi- 
sions of  the  will  without  the  Intervention  of 
any  court,  and  without  its  order  or  advice, 
sufficiently  shows  that  no  such  letters  were 
required  in  the  settlement  of  the  estate. 

The  other  reason  suggested  why  the  com- 
plaint is  insufficient  is  that  it  does  not  ap- 
pear therefrom  that  the  making  of  the  note 
and  mortgage  upon  which  the  action  was 
founded  was  within  the  power  of  the  execu- 
tor and  trustee  under  the  will.  The  allega- 
tions in  that  respect  are  not  as  full  and 
satisfactory  as  they  should  have  been;  but 
when  It  is  stated  in  one  part  of  the  com- 
plaint that  the  person  named  as  executor  and 
trustee  executed  the  note  and  mortgage,  and 
in  another  part  that  he  had  executed  and 
performed  all  the  terms  and  conditions  of 
said  will,  such  allegations  must  be  taken 
together;  and  when  so  taken  and  construed 
In  connection  with  the  further  fact,  which 
appears  from  the  complaint,  that  It  was  the 
intention  of  the  testator  that  his  estate 
should  be  administered  without  the  aid  of 
any  court,  it  should  be  inferred  therefrom 
that  the  execution  of  the  note  and  mort- 
gage was  within  the  powers  conferred  by 
the  will.  This  construction  Is  sustained  by 
the  further  allegation  in  the  complaint  that 
the  action  of  the  executor  and  trustee  had 
been  fully  confirmed  by  the  court,  for  the 
reason  that  he  had  fully  discharged  the  trust 
imposed  by  the  will. 

It  Is  claimed  by  appellants  that  the  alle- 
gation that  the  estate  had  been  administer- 
ed in  accordance  with  the  provisions  of  the 
will,  and  the  finding  of  the  court  to  that  ef- 


fect, could  not.  aid  the  allegations  as  to  the 
authority  conferred  upon  the  executor  and 
trustee  by  the  terms  of  the  will,  for  the  rea- 
son that  all  of  Its  terms  might  have  been 
complied  with,  even  although  the  execution 
of  the  note  and  mortgage  was  not  authorized. 
To  sustain  such  a  claim  would  require  too 
narrow  a  construction  of  the  language  used. 
When  certain  things  have  been  done  in  ap- 
parent pursuance  of  a  power,  and,  in  con- 
nection with  the  allegation  as  to  what  has 
been  done,  it  is  stated  that  the  power  con- 
ferred has  been  fully  carried  out,  it  is  only 
reasonable  to  Infer  therefrom  that  the  do- 
ing of  the  thing  alleged  was  one  of  the 
tilings  necessary  to  a  proper  discharge  of  the 
power. 

Having  come  to  this  conclusion  as  to  the 
interpretation  to  be  given  the  allegations  of 
the  complaint,  there  is  no  question  of  law 
left  for  consideration,  as  It  Is  conceded  by 
the  appellants  that  if  the  will  was  one 
which  authorized  the  executor  and  trustee  to 
proceed  without  the  intervention  of  the  court, 
and  by  its  terms  authorized  the  execution  of 
a  note  and  mortgage  by  the  executor,  and 
these  facts  are  shown  by  allegations  in  the 
complaint,  their  demurrer  was  properly  over- 
ruled.   The  judgment  will  be  affirmed. 

DUNBAR,  SCOTT,  ANDERS,  and  GOR- 
DON, JJ.,  concur. 


(U  Wash.  337) 

LA  SELLE  et  al.  v.  WOOLERY,  Sheriff,  et  al. 

(Supreme  Court  of  Washington.    March  7, 
1895.) 

Debt  Incurred  is  another  State— Enforce- 
ment ao  a  Inst  Community  Property. 
Where  a  debt  incurred  by  a  husband  in 
a  sister  state  which  does  not  recognize  commu- 
nity property,  would  have  been  enforceable 
against  property  which  from  the  nature  of  its 
acquisition  would  have  been  community  proper- 
ty in  this  state,  it  is  by  comity  enforceable  in 
Washington  against  community  property. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Marian  E.  La  Selle  and  another 
against  J.  H.  Woolery,  sheriff,  and  another. 
There  was  a  judgment  for  plaintiffs,  and  de- 
fendants appeal.  Reversed. 

Shank  &  Smith,  for  appellants.  Reming- 
ton &  Reynolds,  for  respondents. 

HOYT,  C.  J.  Appellant  William  F.  Col- 
lins, in  a  suit  brought  In  King  county  against 
the  respondent  William  La  Selle,  duly  re- 
covered judgment.  To  this  action  and  judg- 
ment the  respondent  Marian  E.  La  Selle,  wife 
of  said  William  La  Selle,  was  not  a  party. 
Execution  issued  on  said  Judgment,  which 
was  placed  in  the  hands  of  J.  H.  Woolery, 
sheriff  of  King  county,  the  other  appellant. 
He  made  a  levy  upon  a  piece  of  real  estate 
Bituated  in  King  county,  of  which  the  pappr 
title  was  In  the  name  of  said  Marian  E.  La 
Selle.    This  suit  was  then  brought  by  the  re- 
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spondents,  and  thereby  they  sought  to  enjoin 
the  sale  of  the  property  levied  upon,  and  to 
have  it  decreed  that  such  property  was  not 
subject  to  the  lien  of  the  judgment.  It  was 
conceded  that  the  property,  though  standing 
In  the  name  of  the  wife,  Marian  E.  La  Selle, 
was  the  community  property  of  herself  and 
her  husband,  William  La  Selle.  It  was, 
therefore,  under  the  rule  established  by  nu- 
merous decisions  of  this  court,  subject  to  the 
Hen  of  the  judgment  against  the  husband 
alone,  if  the  debt  upon  which  such  judgment 
was  rendered  was  that  of  the  community.  It 
is  equally  well  established  by  the  adjudica- 
tions of  this  court  that  such  property  was 
not  subject  to  the  lien  of  such  judgment  if 
the  debt  for  which  it  was  rendered  was  the 
separate  debt  of  the  husband.  It  must  follow 
that  the  nature  of  the  debt  which  was  the 
foundation  of  the  Judgment  is  the  material 
question  to  be  determined  upon  this  appeal. 
If  it  was  that  of  the  community,  the  sheriff 
should  have  been  allowed  to  proceed  to  satis- 
fy the  judgment  by  a  sale  of  the  property.  If 
it  was  the  debt  of  the  husband  alone,  the  ap- 
pellants were  rightfully  restrained  from 
proceeding  further  against  the  property  in 
question.  The  foundation  of  this  judgment 
was  one  against  the  husband  alone,  made 
and  entered  in  the  state  of  Wisconsin,  and 
the  foundation  of  that  one  was  a  liability 
incurred  by  the  husband  to.  the  appellant 
Collins  in  the  prosecution  of  his  business  as 
a  contractor  and  builder,  and  proprietor  of 
a  sash  and  door  factory,  and  was  for  mate- 
rials sold  to  him  to  be  used  In  the  construc- 
tion of  houses  and  to  supply  his  factory. 
At  the  time  this  liability  was  incurred,  and 
the  judgment  In  Wisconsin  rendered,  the 
respondents  were  living  together  as  hus- 
band and  wife  In  the  state  of  Wisconsin. 
Afterwards  they  removed  from  said  state, 
and  from  a  time  preceding  the  date  of  the 
judgment  rendered  in  King  county  had  been 
living  together  as  husband  and  wife  in  this 
state.  The  pleadings  on  the  part  of  the  re- 
spective parties  enter  with  much  detail  in- 
to the  circumstances  surrounding  these 
transactions,  and  also  set  up  such  of  the 
statutes  of  Wisconsin  as  to  the  pleaders 
seemed  necessary  to  determine  the  law  of 
that  state  upon  the  question  of  the  rights 
of  the  husband  and  wife  to  property  there 
acquired,  and  upon  the  question  of  Its  lia- 
bility for  debts  contracted  by  the  husband 
alone. 

Before  entering  upon  a  discussion  of  the 
rights  of  the  respective  parties  growing  out 
of  the  law  of  Wisconsin  in  relation  to  the 
liability  of  property  for  the  debts  of  the 
husband,  it  is  necessary  to  say  a  word  as 
to  a  preliminary  question.  It  has  been  held 
that  under  the  laws  of  this  state  a  debt  in- 
curred by  the  husband  alone  Is  prima  facie 
a  community  debt,  and  for  that  reason  Is  en- 
forceable against  the  community  property, 
unless  it  is  made  to  appear  by  allegation  and 
proof  that  the  transaction  which  gave  rise 


to  the  liability  had  no  relation  to  any  busi- 
ness of  which  the  community  would  have 
been  entitled  to  the  benefits.  Is  such  pre- 
sumption confined  to  debts  Incurred  in  this 
state?  There  can  be  little  reason  for  so  hold- 
ing, for  while  it  is  true  that  It  will  not  be  pre- 
sumed that  a  debt  Incurred  elsewhere  could 
be  enforced  against  community  property  as 
such,  for  the  reason  that  in  most  of  the  other 
states  property  of  that  kind  is  unknown,  yet 
it  is  but  reasonable  to  presume  that  under 
the  laws  of  any  of  the  states  of  this  Union 
the  business  of  the  husband,  though  It  may 
be  in  form  for  his  own  benefit,  and  relate 
only  to  property  of  which  he  is  the  legal  own- 
er, is  in  reality  for  the  benefit  of  himself  and 
his  wife  as  a  family,  and  that  a  liability  in- 
curred on  account  thereof  is  one  which  af- 
fects the  substantial  interests  of  the  wife  as 
well  as  the  husband.  This  being  so,  there 
would  seem  to  be  good  reason  for  holding  that 
the  presumption  as  to  the  liability  of  com- 
munity property  for  the  debts  of  the  hus- 
band alone  should  extend  to  those  incurred 
outside  of  as  well  as  within  this  state.  If 
we  should  hold  this  to  be  the  law,  it  would 
probably  make  it  unnecessary  for  us  to  dis- 
cuss any  other  question  raised  by  the  briefs, 
since  we  are  inclined  to  agree  with  the  con- 
tention of  the  appellants  that  there  is  no 
sufficient  allegation  in  the  complaint  to  over- 
come the  presumption  in  favor  of  the  judg- 
ment. This  question  is,  however,  of  such 
an  Important  nature  that  it  should  only  be 
decided  In  an  action  in  which  the  rights  of 
the  parties  can  only  be  ascertained  by  its  de- 
termination. We  shall,  therefore,  make  no 
further  suggestion  In  relation  thereto  In  this 
case. 

The  substantial  question  presented  by  the 
facts  Is  as  to  the  status  of  the  debt  which 
was  the  foundation  of  the  judgment  In  Wis- 
consin In  reference  to  the  property  of  the  hus- 
band, or  the  husband  and  wife,  situated  in 
that  state.  It  appears  from  the  statutes  set 
out  in  the  answer  that  in  that  state  there  is 
no  suc'h  thing  as  community  property,  as  un- 
derstood here,  nor  is  there  any  such  thing  as 
separate  property  of  the  husband,  as  defined 
by  our  laws.  The  wife  alone  could  own  sep- 
arate property,  and  the  provisions  in  rela- 
tion to  Its  acquisition  were  substantially  the 
same  as  in  this  state.  All  other  property 
was  that  of  the  husband,  whether  it  was  ac- 
quired in  such  a  manner  as  to  make  it,  un- 
der our  laws,  his  separate  property,  or  that 
of  the  community.  And  all  of  his  property, 
under  the  laws  of  that  state,  could  be  sub- 
jected to  the  payment  of  debts  Incurred  by 
him  alone.  It  will  be  seen  from  these  provi- 
sions that  a  debt  incurred  by  the  husband 
could  there  be  enforced  against  all  of  the 
property  acquired  by  the  husband  and  wife 
either  before  or  after  marriage,  excepting 
such  as,  under  the  laws  of  that  state,  would 
be  the  separate  property  of  the  wife.  Th's 
is  substantially  the  result  of  the  laws  of  this 
state  as  interpreted  by  former  decisions  of 
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this  court.    In  our  opinion,  the  comity  which 
one  state  owes  to  another  goes  to  the  sub- 
stance rather  than  the  form  of  things.    If  a 
certain  right  is  given  in  one  state  as  to  prop- 
erty of  a  certain  nature,  comity  would  require 
that  those  rights  should  be  enforced  in  an- 
other state  as  to  property  of  the  same  nature, 
though  it  might  be  called  by  a  different 
name.    In  the  state  of  Wisconsin,  property 
which  was  acquired  by  the  joint  labors  of 
the  husband  and  wife,  though  called  the 
property  of  the  husband,  was  subject  to  the 
payment  of  debts  incurred  by  the  husband  in 
the  prosecution  of  business  for  the  support 
of  the  family.  Property  acquired  in  the  same 
manner  in  this  state  belongs  to  the  com- 
munity, but  is  subject  to  a  liability  incurred 
by  the  husband  alone  In  the  prosecution  of 
business  for  the  same  object    Hence,  under 
the  rule  above  suggested,  comity  requires 
that  a  debt  which,  under  the  laws  of  that 
state,  could  be  enforced  against  property 
which,  from  the  nature  of  its  acquisition, 
would  be  that  of  the  community  in  this  state, 
should  be  here  enforced  against  property  be- 
longing to  the  community.    There  is  noth- 
ing in  the  policy  of  our  legislation  which  will 
prevent  the  application  of  the  rule  above  stat- 
ed to  the  facts  of  this  case.    On  the  con- 
trary, the  general  policy  of  this  state  upon 
the  question  of  the  liability  of  property  of 
the  community  and  of  the  respective  spouses 
for  debts  Incurred  by  the  husband  alone  in 
the  prosecution  of  any  business  is  in  substan- 
tially the  same  line  as  that  of  the  state  of 
Wisconsin.    But,  whether  it  Is  or  not,  so  long 
as  the  rights  of  the  parties  are  adjudicated 
under  the  laws  of  this  state,  its  citizens  have 
no  ground  of  complaint,  whatever  may  be  the 
result  as  to  those  of  other  states.    And  since 
what  we  have  said  has  been  founded  upon 
our  statute,  and  the  rights  adjudicated  there- 
under have  been  in  the  light  of  the  facts 
shown  by  the  record,  the  respondents  cannot 
complain.    The  judgment  will  be  reversed, 
and  the  cause  remanded,  with  instructions  to 
overrule  the  demurrer  to  the  affirmative  de- 
fenses pleaded  In  the  amended  answer. 

DUNBAR,  SCOTT,  and  GORDON,  JJ.,  con- 
cur. 


(11  Wash.  423) 

STATE  v.  STUTH. 

(Supreme  Court  of  Washington.    March  16, 
1895.) 

Disturbing  Religious  Society— Sufficiency  or 
Information— Validitt  of  Statute. 

1.  An  information  charging  that  defendant, 
in  a  room  then  being  used  for  religious  purposes, 
"did  use  loud  and  profane  language,  and.  did 
smoke  a  cigarette,  and  did  refuse  to  leave  the 
room  when  requested  so  to  do  by  the  officer"  in 
charge  thereof,  sufficiently  shows  that  defend- 
ant's acts  were  willful. 

2.  Pen.  Code.  §  95,  providing  that  every  per- 
son who  shall  disturb  any  religious  society,  when 
meeting  together  in  public  worship,  shall  be  fined, 
is  not  void,  as  faihng  to  sufficiently  define  the 
crime. 


Appeal  from  superior  court,  Thurston  coun- 
ty; M.  J.  Gordon,  Judge. 

Otto  Stuth  was  convicted  of  disturbing  a 
religious  society,  and  appeals.  Affirmed. 

John  C.  Kleber,  for  appellant.  Milo  A. 
Root,  Pros.  Atty.,  for  the  State. 

SCOTT,  J.  The  appellant  was  convicted, 
under  section  95  of  the  Penal  Code,*  of  dis- 
turbing a  religious  society.  The  information, 
omitting  the  formal  parts,  Is  as  follows: 
"Comes  now  Milo  A.  Root,  county  and  prose- 
cuting attorney  for  Thurston  county,  Wash- 
ington, and  the  court  being  In  session  and 
the  grand  jury  not  being  in  session,  and 
gives  the  court  to  understand  and  be  inform- 
ed that  Otto  Stuth  is  guilty  of  the  offense 
of  disturbing  a  religious  society,  and  the 
members  thereof,  when  met  together  for  pub- 
lic worship,  committed  as  follows,  to  wit: 
He,  the  said  Otto  Stuth,  at  Olympla,  in 
Thurston  county,  Washington,  on  or  about 
the  13th  day  of  February,  1894,  In  and  near 
a  room  then  occupied  by  a  large  number  of 
persons  belonging  to  a  religious  society 
known  as  the  'Salvation  Army,'  did  use  loud 
and  profane  language,  and  did  smoke  a  cig- 
arette, and  did  refuse  to  leave  said  room  when 
requested  so  to  do  by  the  officer  of  said 
society  in  charge,  and  did,  by  said  lan- 
guage and  conduct,  disturb  said  'Salvation 
Army,'  and  the  members  thereof,  they  then 
and  there  being  met  for  public  worship." 
It  is  contended  that  the  information  is  in- 
sufficient because  it  does  not  charge  that 
the  acts  were  done  willfully,  and  with  intent 
to  cause  a  disturbance.  But,  leaving  out  of 
consideration  the  question  as  to  whether  this 
was  a  necessary  allegation  in  the  informa- 
tion, the  statute  not  containing  the  word 
"willful,"  we  think  the  point  raised  is  not 
well  taken.  The  information  charges  that 
the  appellant,  in  a  room  occupied  by  a 
large  number  of  persons  belonging  to  a  re- 
ligious society,  then  and  there  met  for  pub- 
lic worship,  did  use  loud  and  profane  lan- 
guage, and  did  smoke  a  cigarette,  and  did  re- 
fuse to  leave  said  room  when  requested  so  to 
do.  We  are  of  the  opinion  that  this  sub- 
stantially charges  that  the  acts  were  done 
willfully,  and  with  Intent  to  create  a  dis- 
turbance. It  would  be  unnecessary  to  use 
the  word  "willful"  if  other  words  of  the 
same  import  are  used.  It  is  further  urged 
that  the  statute  in  question  Is  void,  as  relat- 
ing to  the  facts  Involved  In  this  case,  on  the 
ground  that  it  fails  to  define  such  crime; 
and  decisions  of  the  supreme  court  of  In- 
diana are  cited  to  support  this  contention. 
But  these  cases  were  controlled  by  a  consti- 
tutional provision,  which  reads  as  follows: 
"Crimes  and  misdemeanors  shall  be  defined, 
and  punishment  therefor  fixed  by  the  stat- 


i  Pen.  Code,  §  95,  provides  that  every  person 
who  shall  disturb  any  religious  society,  when 
meeting  together  in  public  worship,  shall  be 
fined. 
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utes  of  the  state,  and  not  otherwise."  Our 
constitution  has  no  such  provision.  We  do 
not  think  the  statute  is  so  indefinite  as  to 
render  it  void  for  uncertainty  in  this  partic- 
ular. The  word  "disturb"  has  a  well-known 
legal  significance.  "'Disturbance'  may  be 
defined  to  be  any  conduct  which,  being  con- 
trary to  the  usages  of  the  particular  sort  of 
meeting  and  class  of  persons  assembled,  In- 
terferes with  Its  due  progress  and  services, 
or  is  annoying  to  the  congregation,  in  whole 
or  In  part."  2  Bish.  Cr.  Law,  §  309.  The 
words  "religious  society,"  as  used  in  the  stat- 
ute, have  their  ordinary  meaning,  and  would 
include  all  religious  societies  or  congrega- 
tions met  for  public  worship,  without  regard 
to  their  being  incorporated.  "An  ordinary 
Sunday  school,  where  the  Bible  and  religious 
precepts  are  taught,  is  a  worshiping  assem- 
bly, within  these  statutes."  Id.  8  305. 
Affirmed. 

HOYT,  C.  J.,  and  DUNBAR  and  ANDERS, 
JJ,  concur.    GORDON,  J.,  not  sitting. 


(11  Wash.  277) 

BRUNDAGE  e*  al.  v.  HOME  SAVINGS  & 
LOAN  ASS'N  OF  MINNEAPOLIS 
et  al.    (No.  1,383.) 

(Supreme  Court  of  Washington.    March  1, 
1893.) 

Appointment  of  Receiver — Possession  of  Mort- 
gagee—Estoppel— Affidavits. 

1.  A  mortgagor  who,  in  consideration  of  an 
additional  loan,  places  the  mortgagee  in  posses- 
sion, under  an  agreement  that  he  may  apply  the 
rents  as  therein  directed,  cannot  oust  the  mort- 
gagee and  have  a  receiver  appointed  on  mere  al- 
legations, not  sustained  by  proof,  of  fraud  and 
mismanagement,  and  that  the  property  will  be 
wasted,  in  the  absence  of  proof  that  the  mortga- 
gee is  insolvent  or  that  the  debt  has  been  paid. 

2.  The  fact  that  the  contract  under  which 
the  mortgagee  took  possession  was  not  formally 
signed  by  him  after  it  was  signed  by  the  mortga- 
gor will  not  deprive  the  mortgagee  of  his  rights 
thereunder,  where  he  recorded  the  contract  and 
took  exclusive  control  of  the  premises  thereun- 
der. 

3.  The  mortgagor,  having  himself  acted  un- 
der and  received  benefits  from  the  contract,  is 
estopped  from  denying  its  validity. 

4.  One  applying  for  the  appointment  of  a  re- 
ceiver has  no  right,  on  the  hearing  of  the  mo- 
tion, to  read  affidavits  in  its  support  which  have 
not  been  served  on  the  opposite  party. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Jesse  Arthur,  Judge. 

Action  by  Jennie  Brundage  and  Byron 
Brundage  against  the  Home  Savings  &  Loan 
Association  of  Minneapolis.  Minn.,  and  the 
Northwestern  &  Pacific  Hypotheek  Bank, 
praying  for  the  appointment  of  a  receiver 
of  certain  mortgaged  property,  for  its  resti- 
tution, and  damages  for  withholding  it.  and 
for  any  other  just  and  proper  relief.  From 
an  order  appointing  a  receiver,  the  loan  as- 
sociation appeals.  Reversed. 

Samuel  R.  Stern,  for  appellant. 

ANDERS,  J.  The  appellant  Is  a  corporation 
srgauized  and  existing  under  the  laws  of  the 


state  of  Minnesota,  and  was  at  all  times  here- 
inafter mentioned  doing  business  in  this  state 
at  the  city  of  Spokane.  The  object  for 
which  the  association  was  incorporated  was, 
according  to  its  charter,  "to  assist  Its  mem- 
bers to  buy  real  estate,  and  build,  enlarge, 
or  repair  houses,  paying  for  the  same  in 
weekly  or  monthly  installments,  and  to  ac- 
cumulate funds  from  payments  on  stock 
subscribed  by  its  members,  and  to  loan  such 
funds  to  Its  members  on  approved  real-es- 
tate security  or  the  paid-up  stock  of  its  mem- 
bers."  It  appears  that,  under  its  charter 
and  the  laws  of  Minnesota,  it  is  empowered 
to  loan  its  funds  only  to  its  members.  It 
also  appears  that  on  or  about  July  28,  1892, 
the  respondents  made  and  signed  an  appli- 
cation for  membership  in  this  association, 
and  subscribed  for  160  shares  of  its  "run- 
ning" or  installment  stock,  and  agreed  to 
abide  by  the  terms  and  conditions  of  its 
charter  and  by-laws.  The  association  there- 
upon issued  and  delivered  its  certificate  for 
said  shares  of  stock  to  the  respondents,  who 
thereby  became  members  of  said  association. 
About  the  time  respondents  made  their  ap- 
plication for  membership  and  subscribed  for 
the  stock  above  mentioned,  they  executed 
and  delivered  to  the  association  a  written 
application  for  a  loan  of  $16,000,  which  they 
represented  they  desired  for  the  purpose  of 
paying  off  and  discharging  an  incumbrance 
upon  their  property  situated  upon  the  north- 
west corner  of  Monroe  street  and  College 
avenue,  In  the  city  of  Spokane,  and  erecting 
thereon  a  one-story  brick  building,  to  cost 
$5,000.  The  association  advanced  the  sum  of 
$16,000  to  the  respondents,  and  also  the  fur- 
ther sum  of  $3,200,  for  the  purpose  afore- . 
said,  to  secure  which  sums  the  respondents, 
on  August  19,  1892,  executed  and  delivered 
to  the  appellant  association  two  mortgages 
on  the  above-mentioned  property, — one  for 
$16,000,  and  the  other  for  $3,200,— both  of 
which  were  recorded  on  the  following  day. 
Instead  of  erecting  the  building  mentioned 
in  their  application  for  a  loan  to  the  appel- 
lant, the  respondents  entered  upon  the  con- 
struction of  a  building  of  an  entirely  dif- 
ferent character,  and  of  much  greater  cost, 
having  two  stories  and  a  stone  basement, 
not  contemplated  in  the  original  plan  for  the 
building.  When  the  building  was  partially 
erected,  they  found  they  had  not  sufficient 
funds  to  complete  It;  that  it  was  open  and 
exposed  to  the  elements,  and  was  being 
greatly  damaged;  and  that  liens  to  the  ex- 
tent of  about  $3,000  had  been  filed  against 
the  property.  Being  so  circumstanced,  the 
respondents  urged  the  appellant  to  advance 
sufficient  money  to  properly  complete  the 
building  and  offered  to  give  additional  se- 
curity for  the  payment  thereof.  After  some 
hesitation,  the  appellant  agreed  to  advance 
the  further  sum  of  $7,500;  and  respondents, 
to  secure  this  sum.  executed  a  third  mort- 
gage, covering  the  property  upon  which  the 
other  two  mortgages  were  given  and  other 
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property  known  as  the  "Brundage  Block," 
on  Post  street,  and  also  their  homestead  in 
Spokane.  This  mortgage,  so  far  as  the 
Brundage  block  was  concerned,  was  subject 
to  a  first  mortgage,  held  by  the  defendant 
bank,  In  the  sum  of  $10,000.  To  further  se- 
cure the  sums  advanced  and  owing,  the  re- 
spondents executed  to  appellant,  simultane- 
ously with  this  last-mentioned  mortgage,  an 
agreement  reciting  that  it  was  executed  to 
secure  the  payment  of  the  mortgages  above 
mentioned,  and  in  order  to  secure  this  loan, 
and  providing  that  the  rents  and  income 
should  be  collected  and  received  by  the  de- 
fendant association,  and  applied  to  the  re- 
duction and  payment  of  the  mortgages  above 
mentioned,  to  the  expense  of  caring  for  said 
property,  and  collecting  and  disbursing  said 
rents,  and  paying  light  and  water  rates,  and 
making  repairs  which  the  mortgagee  might 
deem  necessary  to  have  made,  to  the  pay- 
ment of  any  other  liens  existing  against  the 
property  which  the  appellant  might  deem  ad- 
visable to  have  paid;  and,  until  all  such 
sums  were  paid,  the  appellant  was  to  "take 
and  hold  the  exclusive  possession  of  all  the 
property  herein  mentioned";  to  rent  any 
of  said  property,  upon  such  terms  and  con- 
ditions as  seemed  best  to  appellant;  to  make 
leases  for  such  times  and  upon  such  terms 
as  appellant  might  deem  best  for  its  inter- 
ests; to  care  for  the  said  property  in  such 
manner  as  appellant  might  deem  proper;  to 
employ  such  agents  as  it  deemed  proper, 
who  were  to  have  full  power  and  authority, 
under  the  direction  of  appellant  and  at  the 
expense  of  respondents,  to  do  any  and  all 
things  in  regard  to  the  said  property  which 
the  appellant  might  deem  proper  to  do;  to 
apply  the  moneys  received  as  above  stated; 
and  to  return  to  the  plaintiffs  any  moneys 
remaining  in'  its  hands  after  the  foregoing 
application  had  been  made;  and  at  least 
once  in  every  six  months  to  render  a  true 
and  itemized  statement  of  all  moneys  re- 
ceived and  disbursed.  This  agreement  was 
duly  acknowledged  and  properly  recorded  in 
the  auditor's  office  of  Spokane  county.  Before 
the  expiration  of  the  six  months  within 
which  the  appellant  was,  under  the  provi- 
sions of  the  contract,  to  furnish  an  itemized 
statement,  the  respondents  instituted  this  ac- 
tion praying  for  the  appointment  of  a  re- 
ceiver, for  the  restitution  and  possession  of 
the  property,  for  $5,000  damages  for  the 
withholding  thereof,  for  $2,750,  value  of 
rents  and  profits,  and  for  such  other  and 
further  relief  as  to  the  court  might  seem 
just  and  proper. 

The  complaint  alleges,  In  substance,  that 
on  the  3l8t  day  of  March,  1893,  the  respond- 
ents were  the  owners  in  fee  and  seised  and 
possessed  and  entitled  to  the  possession  of 
the  property  described  in  the  complaint; 
that,  while  so  seised  and  possessed  and  enti- 
tled to  the  possession  of  said  land  and  prem- 
ises, the  defendant  did,  on  the  day  and  year 
aforesaid,  without  right  or  title,  enter  into 


and  upon  the  same,  and  oust  and  eject  plain- 
tiffs therefrom,  and  ever  since  that  day  has 
willfully  withheld  and  still  withholds  the 
possession  thereof,  to  plaintiffs'  damage  in 
the  sum  of  $5,000;  that  the  value  of  the 
rents  and  profits  of  said  land  and  premises 
from  the  31st  day  of  March,  1893,  and  while 
the  plaintiffs  have  been  excluded  therefrom, 
Is  $2,750;  that  on  the  31st  day  of  March, 
1893,  a  pretended  agreement  was  prepared 
by  defendant,  wheifby  it  was  sought  to 
have  the  plaintiffs  deliver  the  possession  of 
the  property  heretofore  described  to  the  de- 
fendant; that  said  defendant  falsely  and 
fraudulently  represented  to  the  plaintiffs 
that  the  said  agreement  for  possession  of  the 
property  was  in  part  security  for  the  pay- 
ment of  the  said  sum  of  $7,500,  which  the 
defendant  agreed  to  loan  to  the  plaintiffs 
for  the  purpose  of  completing  the  construc- 
tion of  a  certain-  brick  building  in  course  of 
erection  on  part  of  the  said  described  prop- 
erty, and  that  the  agreement  was  never  sent 
to  the  defendant  and  never  signed  by  it,  and 
that  no  part  of  the  $7,500  was  ever  paid  to 
the  plaintiffs;  that,  upon  procuring  respond- 
ents' signatures  to  the  said  agreement  In  the 
manner  aforesaid,  the  defendant  caused  the 
said  pretended  agreement  to  be  recorded  in 
the  office  of  the  auditor  of  Spokane  county, 
without  the  signatures  of  any  other  or  oth- 
ers of  the  parties  to  said  pretended  agree- 
ment, and  that  defendant  thereupon  forcibly, 
fraudulently  and  still  falsely  representing 
that  said  pretended  agreement  had  been 
fully  executed  by  it,  took  possession  of  the 
said  described  premises,  and  still  forcibly 
and  fraudulently  withholds  from  the  plain- 
tiffs possession  of  the  same;  that,  for  a  long 
time  after  the  signing  of  said  agreement  by 
the  plaintiffs;  they  knew  nothing  of  the 
whereabouts  of  said  agreement,  nor  of  the 
fact  that  the  same  had  not  been  signed  by 
the  defendant  association,  and  never  since 
they  received  knowledge  of  the  nonexecu- 
tion  of  the  said  agreement  have  the  plain- 
tiffs recognized  said  paper  as  an  agreement, 
or  consented  to  the  possession  so  wrongfully 
and  fraudulently  obtained  by  the  defendant, 
as  aforesaid,  of  the  said  described  property; 
that  the  defendant's  management  has  been 
reckless  and  wasteful,  and  the  building  on 
that  account  has  never  been  completed,  to 
the  irreparable  injury  of  the  plaintiffs;  that 
because  the  income  has  been  misappropriat- 
ed, and  the  building  not  completed,  no  in- 
come has  been  derived  therefrom,  and  the 
defendant  association  permitted  and  caused  • 
a  foreclosure  of  the  mortgage  held  by  the  de- 
fendant bank;  that  the  local  agent  employed 
by  the  defendant  association  was  incompe- 
tent and  imprudent,  and  wrongfully  applied 
the  money  paid  by  defendant  to  a  contract 
fraudulently  entered  Into  with  one  Dyer  for 
a  building  different  from  the  one  proposed  to 
be  erected  by  said  plaintiffs;  that  the  rents 
and  profits  received  by  said  defendant  were 
$300  per  month;  and  that  no  accounting  has 
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been  had;  and  that,  unless  a  receiver  be  ap- 
pointed, the  said  property  will  be  wholly  lost 
to  plaintiffs. 

With  this  complaint,  the  plaintiffs  served 
a  notice,  on  September  25,  1893,  upon  the  lo- 
cal agent  of  the  defendant,  that  an  applica- 
tion would  be  made  on  September  27,  1893, 
at  10  o'clock  a.  m.,  in  the  equity  department 
of  the  superior  court,  before  the  judge  pre- 
siding in  that  department,  for  the  appoint- 
ment of  a  receiver.  Tl>e  complaint  and  sum- 
mons were  the  only  papers  served  upon  the 
defendant.  Defendant  appeared  at  the  time 
indicated  in  the  notice,  and  asked  for  a  con- 
tinuance, for  the  purpose  of  procuring  affida- 
vits from  Minneapolis,  where  the  main  office 
was  located,  to  oppose  the  application.  A 
continuance  was  granted,  but,  pending  a 
hearing  upon  the  application,  a  temporary 
receiver  was  appointed,  who  seems  to  have 
taken  possession  of  the  property  in  dispute. 
On  October  17,  1893,  the  matter  came  on  for 
hearing  before  the  court,  and  counsel  for 
plaintiffs  proposed  to  read  a  number  of  affi- 
davits in  support  of  some  of  the  allegations 
of  the  complaint,  which  had  not  been  served 
upon  or  seen  by  defendant's  attorney.  Ob- 
jection was  made  by  defendant  to  the  read- 
ing of  the  affidavits,  on  the  ground  that  they 
had  never  been  served,  and  that  the  defend- 
ant had  no  notice  of  their  contents  prior  to 
the  time  when  they  were  offered  in  evidence. 
The  court  overruled  the  objection,  and  per- 
mitted the  affidavits  to  be  read,  granting  the 
defendant  an  exception.  Objection  was  also 
made  by  defendant  that  the  petition  failed 
to  charge  or  allege  insolvency  on  the  part 
of  the  defendant  association,  or  that  there 
was  nothing  due  or  owing  to  it,  or  that  plain- 
tiffs had  no  adequate  remedy  at  law.  The 
defendant  was  permitted  to  read  affidavits 
on  its  behalf,  and  from  those  affidavits  it 
appears  that  certain  sums  due  from  plain- 
tiffs to  defendant  had  not  been  paid,  and 
that  the  plaintiffs  were  at  that  time  in  de- 
fault in  the  sum  of  about  $2,500.  Upon  the 
hearing,  the  court  appointed  a  permanent 
receiver,  over  the  objection  of  the  defend- 
ant, with  power  to  take  charge  of  and  col- 
lect the  rents  of  the  property  theretofore  in 
the  possession  of  the  defendant.  • 

It  is  contended  by  appellant  that  the  court 
had  no  right  or  power  to  appoint  a  receiv- 
er in  this  instance,  because  the  facts  show 
that  the  appellant  was  a  mortgagee,  right- 
fully in  possession  of  the  premises  which  the 
respondents  seek  to  obtain  possession  of  In 
this  action.  At  common  law,  a  mortgagee  in 
possession  of  real  property,  after  condition 
broken,  was  deemed  the  absolute  owner,  and, 
as  such,  had  a  right  to  the  possession  of  the 
property  mortgaged.  In  fact,  the  mortgage 
was  Itself  considered  a  conveyance  of  the 
property  mortgaged,  subject  to  being  de- 
feated upon  payment  of  the  amount  due 
thereon.  The  mortgagee,  even  before  con- 
dition broken,  had  a  right  to  take  posses- 
sion of  the  mortgaged  premises,  and  it  log- 


ically followed,  and  the  courts  held,  that 
ejectment  would  not  He  against  the  mort- 
gagee in  possession.  Under  our  statute, 
however,  and  the  statutes  of  several  other 
states,  a  mortgage  is  not  considered  a  con- 
veyance, but  is  deemed  simply  a  lien,  and 
the  mortgagor  is  the  owner  of  the  incumber- 
ed premises,  and  cannot  be  dispossessed  ex- 
cept by  foreclosure  and  sale.  But  while  he 
has  a  right  to  remain  in  possession  of  the 
mortgaged  premises  until  sale  thereof,  he 
also  has  a  right  to  place  his  mortgagee  in 
possession;  and  if  he  does  so  for  a  valuable 
consideration,  he  is  bound  by  the  stipulations 
of  his  contract.  In  this  case  It.appears  that 
the  appellant  took  possession  of  the  prem- 
ises In  dispute  with  the  direct  assent  and 
knowledge  of  the  respondents,  and,  if  it 
does  not  appear  that  such  possession  was  ob- 
tained by  fraud,  it  cannot  be  ousted  in  this 
proceeding,  through  the  medium  of  a  re- 
ceiver or  otherwise.  We  think  the  proof 
clearly  shows  that  the  possession  of  the  ap- 
pellant was  not  obtained  by  fraud,  but  that 
the  respondents  were  aware  of  all  of  the  con- 
ditions, as  well  as  of  the  effect  of  their  con- 
tract. It  also  appears  from  the  undisputed 
evidence  filed  on  behalf  of  the  appellant  that 
the  respondents,  at  the  time  the  receiver 
was  appointed,  were  indebted  to  the  appel- 
lant in  the  sum  of  $2,500,  as  above  stated; 
and  there  is  nothing  disclosed  by  the  evi- 
dence which  warranted  the  appointment  of 
a  receiver  in  this  case  to  take  the  possession 
and  control  of  the  premises  from  the  appel- 
lant. It  seems  that  the  main  allegations  re- 
lied upon  as  showing  that  the  appellant  ob- 
tained fraudulent  possession  of  the  premises 
are  that  the  respondents  did  not  recognize 
the  validity  and  binding  effect  of  the  con- 
tract for  possession  after  they  became  aware 
that  it  had  not  been  formally  signed  and  ex- 
ecuted by  the  appellant,  and  that  the  appel- 
lant never  advanced  the  $7,500  specified  in 
the  contract  It  would  appear  from  the  alle- 
gations in  the  complaint,  as  well  as  from 
the  evidence,  that  the  respondents  did  rec- 
ognize and  act  upon  the  contract  prior  to  the 
time  they  discovered  that  It  had  not  been 
signed  by  the  appellant;  and  we  think  the 
fact  that  it  was  not  signed  is  not  proof  of 
fraud  on  the  part  of  appellant,  nor  is  it,  un- 
der the  circumstances  of  the  case,  in  any 
wise  material.  The  appellant  recognized 
the  contract  and  took  possession  and  control 
of  the  premises  under  It,  and  placed  it  up- 
on record.  It  thus  became  binding  upon  the 
appellant,  and  It  could  not  thereafter  be 
heard  to  say  that  it  was  not  its  agreement. 
It  was  therefore  a  valid  agreement  as  to 
both  parties.  Muscatine  Waterworks  Co.  v. 
Muscatine  Lumber  Co.  (Iowa)  52  N.  W.  108; 
Dows  v.  Morse  (Iowa)  17  N.  W.  495;  Gas 
Co.  v.  Kibby  (Ind.  Sup.)  35  N.  E.  392.  And 
the  evidence  shows,  as  matter  of  fact,  that 
the  $7,500  was  advanced  by  appellant  in  ac- 
cordance with  the  terms  of  the  agreement, 
and  expended  by  it  in  completing  the  build- 
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ing  and  in  paying  debts  theretofore  contract- 
ed. There  having  been  no  fraud  practiced 
by  the  appellant  In  obtaining  the  possession 
of  the  premises  In  question,  and  It  being  un- 
disputed that  the  respondents  were  Indebt- 
ed to  the  appellant,  and  It  appearing  that 
the  appellant  was  rightfully  in  possession, 
the  court  had  no  right  to  deprive  It  of  Its 
possession  by  the  appointment  of  a  receiver. 
Beach,  Rec.  §  80;  High,  Rec.  §  419. 

Nor  do  we  think  the  evidence  shows  that 
the  building  was  injured  or  not  properly  con- 
structed through  any  fault  of  the  appellant 
or  its  agents.  Nothing  was  done  by  the  ap- 
pellant, while  In  possession,  that  It  was  not 
clearly  authorized  to  do  by  the  express 
terms  of  the  agreement.  The  action  Is  In 
substance  and  effect  an  action  of  ejectment" 
to  recover  the  possession  of  the  property 
rightfully,  as  we  have  said,  in  the  possession 
of  the  defendant;  and  the  mere  allegations 
of  fraud,  mismanagement,  and  Incompetency, 
without  corroborative  proof,  do  not  entitle 
the  respondents  to  the  equitable  relief  de- 
manded. Courts  will  not  appoint  a  receiv- 
er except  when  It  is  necessary  either  to 
prevent  fraud,  protect  property  from  Injury, 
or  preserve  It  from  destruction,  and  mere 
allegations  of  these  facts  are  not  sufficient 
to  authorize  a  court  to  appoint  a  receiver. 
The  plaintiff  must  establish  such  facts,  and 
make  out  a  strong  case  for  relief,  before  such 
appointment  will  be  made.  Baker  v.  Back- 
us, 32  III.  79;  Roberts  v.  Sutherlin,  4  Or. 
220;  Phyfe  v.  Riley,  15  Wend.  248;  Frlnk  v. 
Leroy,  49  Cal.  314;  Hamilton  v.  Transit  Co., 
3  Abb.  Pr.  255.  It  is  well  settled  that  a 
mortgagee  In  possession,  so  long  as  there 
is  any  question  whether  the  mortgage  debt 
has  been  paid  In  full,  cannot  be  dispossessed 
by  an  action  In  ejectment.  Jones,  Mortg.  §8 
674,  1093;  Moulton  v.  Leighton,  33  Fed.  143. 
If  it  were  true  that  the  appellant  was  com- 
mitting waste  upon  the  premises,  that  fact 
alone  would  not  be  sufficient  to  authorize 
the  appointment  of  the  receiver.  State  v. 
Second  Judicial  District  Court  (Mont.)  34 
Pac.  609.  In  such  a  case  the  plaintiff  could 
maintain  an  action  at  law  for  damages,  or 
defendant  might  be  restrained  by  Injunction. 
There  Is  no  allegation  or  proof  of  insolvency 
on  the  part  of  the  appellant.  On  the  con- 
trary, the  proof  shows  that  it  is  able  to 
respond  In  damages  for  any  injury  it  may 
cause  to  the  premises,  and  therefore  equi- 
table relief  is  not  necessary.  Again,  it  ap- 
pears that  the  respondents  have  acted  un- 
der this  contract  and  received  benefits  from 
it.  and  they  are  therefore  estopped  from  de- 
nying Its  existence  and  force. 

Objection  is  also  made  by  the  appellant 
that  the  respondents  had  no  right  to  read 
affidavits  upon  the  hearing  of  the  motion  for 
the  appointment  of  a  receiver  without  first 
serving  them  upon  the  appellant,  and,  In  our 
opinion,  this  objection  Is  well  taken.  It  Is 
said  in  High  on  Receivers  (section  84),  that 
the  motion  should  properly  be  founded  on 


affidavits  or  papers,  copies  of  which  should 
be  served  with  notice  of  the  application. 
And  in  Jacobs  v.  Miller,  10  Hun,  230,  the 
doctrine  is  laid  down  that  a  moving  party 
has  no  right  to  read,  on  motion,  affidavits 
not  served. 
jl  he  order  of  the  court  below  Is  reversed. 

iiwYT,  O.  J.,  and  SCOTT,  J.,  concur. 


(11  Wash.  288) 

BRUNDAGE  et  al.  v.  HOME  SAVINGS  & 
LOAN  AS8'N  OP  MINNEAPOLIS 
et  al.    (No.  1,384.) 
(Supreme  Court  of  Washington.    March  1, 
1895.) 

Effect  of  Appeal— Compensation  of  Receiver. 

1.  The  perfecting  of  an  appeal  from  an  or- 
der appointing  a  ceinporary  receiver  of  mortgaged 

Sroperty,  and  the  filing  of  a  supersedeas  bond, 
ivest  the  court  appointing  him  of  power  to 
make  any  farther  order  or  take  any  steps  in  re- 
spect to  the  receivership,  and  deprive  the  re- 
ceiver of  any  further  power  to  act  under  such 
appointment. 

2.  A  temporary  receiver  appointed  to  take 
charge  of  mortgaged  property,  in  violation  of  the 
contract  rights  of  the  mortgagee,  is  entitled  to 
be  allowed  out  of  the  funds  in  his  hands  for 
necessary  and  proper  disbursements  while  in 
charge  of  the  property,  but  not  for  compensation 
for  his  services,  for  which  he  must  look  to  the 
party  at  whose  instance  he  was  appointed;  but 
such  receiver's  attorneys,  employed  by  leave  of 
the  court,  are  entitled  to  a  reasonable  compensa- 
tion. 

Appeal  from  superior  ctfurt,  Spokane  coun- 
ty; Jesse  Arthur,  Judge. 

Action  by  Jennie  Brundage  and  Byron 
Brundage  against  the  Home  Savings  &  Loan 
Association  of  Minneapolis,  Minn.,  and  the 
Northwestern  &  Pacific  Hypotheek  Bank,  for 
the  appointment  of  a  temporary  receiver  of 
certain  mortgaged  property,  for  Its  restitu- 
tion, and  damages  for  withholding  it,  and  for 
any  other  just  and  proper  relief.  From  an 
order  appointing  such  receiver,  the  loan  as- 
sociation appeals.  Reversed. 

Samuel  R.  Stern  and  Lucien  J.  Blrdseye, 
for  appellant 


ANDERS,  J.  This  Is  an  appeal  from  an 
order  made  by  the  superior  court  ,of  Spokane 
county,  discharging  the  receiver  of  certain 
mortgaged  real  property,  granting  him  and 
his  counsel  allowances  for  services  and  dis- 
bursements, and  passing  the  receiver's  ac- 
counts. The  court  below,  on  September  27, 
1893,  appointed  one  Morris  Fox  temporary 
receiver  of  the  property  described  in  the 
complaint  In  an  action  then  pending;  and 
upon  October  17,  1893,  after  hearing  upon 
affidavits,  Fox's  appointment  was  made  per- 
manent He  qualified  on  October  19,  1893, 
and  an  appeal  from  the  order  thus  appoint- 
ing him  was  taken  and  perfected  on  October 
21,  1893,  and  a  supersedeas  bond  given  and 
filed  on  that  day.  The  order  appointing 
Fox  temporary  receiver  limited  his  powers 
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to  the  collection  of  rents,  and  reads  as  fol- 
lows: "Therefore,  It  is  ordered  that  Morris 
Pox  be,  and  is  hereby,  appointed  temporary 
receiver  over  said  property,  and  all  moneys 
due  and  becoming  dne  from  said  property, 
for  the  purpose  of  receiving,  collecting,  and 
holding  the  rents  and  income  from  the  said 
property,  and  that  he  receive,  collect,  and 
hold  the  said  rents,  income,  and  moneys  de- 
rived therefrom  until  the  further  order  of 
this  court,  and  subject  to  the  orders  of  this 
court."  By  virtue  of  this  order.  Fox  collect- 
ted  October  1,  1893,  rent  amounting  to  $67, 
and  on  October  17,  1893,  insurance  moneys 
amounting  to  $96.97,  and  made  no  other  col- 
lections until  after  November  1,  1893,  which 
was  after  the  supersedeas  bond  had  been 
given  and  an  appeal  from  the  order  appoint- 
ing him  perfected.  Notwithstanding  the  fact 
that  the  appeal  had  been  duly  perfected,  the 
court  permitted  said  Fox  to  testify  as  to 
matters  collected  and  matters  attended  to 
after  this  time,  and  confirmed  bis  report 
with  regard  thereto,  all  against  the  objection 
of  the  appellant,  duly  entered.  The  court 
allowed  the  receiver  for  his  services  $175, 
and  to  two  attorneys,  whom  he  claimed  it 
was  necessary  to  employ  (although  not  part- 
ners), $100,  and  ordered  the  discharge  of  the 
receiver  and  his  bondsmen,  and  passed  his 
accounts,  including  items  received  and  ex- 
pended both  before  and  after  the  perfecting 
of  the  appeal.  Aside  from  the  objections  to 
receiving  and  passing  upon  the  report  of  the 
receiver  and  his  accounts,  it  was  urged  by 
the  appellant  that  the  amounts  allowed  were 
grossly  excessive,  and  wholly  unwarranted 
by  the  facts  or  by  law;  and  the  point  is 
made  here  that  the  superior  court  had  no 
right  to  make  any  order  after  the  appeal 
from  the  order  appointing  the  receiver  was 
perfected,  and  a  supersedeas  bond  filed. 

It  was  said  by  this  court  in  State  v.  Supe- 
rior Court,  6  Wash.  112,  32  Pac.  1072,  that 
"the  efTect  o'f  giving  the  notices  of  appeals 
and  supersedeas  bonds  as  aforesaid  was  to 
remove  said  matters  to  this  court,  and  to  de- 
prive the  superior  court  of  any  jurisdiction 
to  proceed  in  the  premises  otherwise  than  as 
to  the  preparation  thereof  for  a  hearing  In 
this  court  In  pursuance  of  said  appeals." 
And  what  was  then  said  was  based  upon  the 
provisions  of  our  statute,  which  are  that 
"when  such  bond,  further  conditioned  as 
hereinabove  prescribed,  has  been  filed,  the 
appeal  shall  operate  so  long  as  It  shall  re- 
main effectual  under  the  provisions  of  this 
act  to  stay  proceedings  upon  the  judgment 
or  order  appealed  from."  Laws  1893,  p.  123. 
From  this  it  clearly  appears  that  the  court 
below  had  no  right  to  make  any  order  or 
take  any  steps  In  regard  to  the  receivership 
after  the  appeal  to  this  court  had  been  per- 
fected. If  follows  that  the  receiver  him- 
self, being  an  officer  of  the  court,  was  like- 
wise deprived  by  the  appeal  of  any  further 
power  to  act,  and  everything  done  by  mm 
thereafter  was  done  without  authority  of 


law.  Upon  the  appeal  to  this  court  from  the 
order  appointing  this  receiver,  we  held  that 
the  court  was  not  warranted  in  making  the 
appointment  It  therefore  necessarily  fol- 
lows that  the  possession  of  the  receiver  was 
wrongful,  and  that  the  allowances  made  by 
the  court  as  compensation  for  his  services 
were  not  properly  chargeable  to  the  funds 
In  his  hands,  for  the  reason  that  such  funds 
were  the  property  of  the  appellant  herein 
under  the  contract  authorizing  It  to  collect 
the  rents  and  profits,  and  have  exclusive  con- 
trol of  the  property  placed  in  the  custody  of 
the  receiver.  It  is  the  policy  of  our  law  that 
the  losing,  and  not  the  winning,  party  shall 
pay  the  costs.  We  see  no  objection  to  allow- 
ing the  receiver  the  amount  of  his  necessary 
and  proper  disbursements  while  In  charge 
of  the  property,  but  for  his  own  compensa- 
tion he  must  look  to  the  respondents,  at 
whose  instance  he  was  appointed.  It  seems 
that  the  attorneys  employed  by  him  were 
so  employed  by  leave  of  the  court,  and  they 
will  be  entitled  to  reasonable  compensation 
for  their  services.  But,  Inasmuch  as  It  does 
not  appear  that  their  services  resulted  in 
the  collection  of  the  money  sued  for,  we 
think  the  amount  allowed,  viz.  $100,  was 
larger  than  it  should  have  been.  For  aught 
that  appears  In  the  evidence,  all  that  was 
done  by  them  was  to  institute  a  suit  for  the 
collection  of  $300,  due  for  rent.  For  these 
services,  we  think  $50  is  an  ample  compen- 
sation. 

The  order  of  the  court  discharging  the 
receiver  and  his  bondsmen,  and  allowing 
and  passing  the  accounts  of  the  receiver,  is 
reversed;  and  the  cause  is  remanded  to  the 
court  below,  with  directions  to  disallow  the 
receiver's  claim  for  personal  services,  and 
to  reduce  the  amount  of  the  compensation 
of  his  attorneys  to  the  sum  of  $50. 

HOYT,  O.  J.,  and  SCOTT,  J.,  concur. 


(11  Waih.  254) 
ARTHUR  v.  SHERMAN  et  aL 
(Supreme  Court  of  Washington.    Feb.  20, 
1895.) 

Action  ox   Replevin   Bond  —  Signature  bt 
Agent — Liabilities  op  Surett— Re- 
turn op  Goods. 

1.  When  plaintiffs  in  replevin  take  posses- 
sion of  the  property  under  bond,  they  cannot  al- 
lege that  their  signatures  were  affixed  by  an  un- 
authorized agent 

2.  Signatures  to  a  bond  will  be  presumed  to 
hare  been  written  in  the  order  in  which  they  ap- 
pear. 

3.  Sureties  on  a  bond,  who  sign  under  what 
purports  to  be  the  signature  of  the  principal, 
thereby  adopt  such  signature  and  are  estopped  to 
deny  its  genuineness. 

4.  A  sheriff,  holding  a  special  execution  for 
the  return  of  property  taken  under  a  replevin 
bond,  called  on  defendants,  who  informed  him 
that  they  had  nothing  to  do  with  it  He  after- 
wards fouud  the  property  in  the  hands  of  a  third 
person,  who  allowed  him  to  check  up  the  differ- 
ent articles,  but  forbade  their  removal.  Held, 
that  this  was  not  such  a  return  of  the  property 
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as  would  excuse  plaintiffs  from  liability  on  their 
bond. 

5.  The  failure  of  plaintiff  to  return  goods 
taken  under  a  replevin  bond  after  the  suit  was 
decided  against  him  is  not  excused  by  the  fact 
that  he  was  prevented  from  returning  the  goods 
by  an  injunction,  issued  by  a  stranger  after 
proper  demand  was  made  by  defendant  for  their 
return. 

Appeal  from  superior  court,  Pierce  county; 
John  C.  Stallcup,  Judge. 

Action  by  J.  M.  Arthur  against  Tabor  A 
Sherman  and  others  to  recover  upon  a  bond 
given  by  the  defendants  in  an  action  of  re- 
plevin. From,  a  judgment  for  defendants, 
plaintiff  appeals.  Reversed. 

Greene  &  Turner,  for  appellant.  Crowley, 
Sullivan  &  Grosscup,  for  respondents. 

HOYT,  C.  J.  This  action  was  brought  to 
recover  upon  a  bond  given  by  the  defendants 
in  a  replevin  action  to  secure  the  return  to 
them  of  property  of  which  the  plaintiff  had 
obtained  possession  by  filing  the  bond  and 
affidavit  required. by  the  statute.  Three  rea- 
sons are  suggested  why  the  action  could  not 
be  maintained:  First,  that  the  bond  was  in- 
valid; second,  that,  under  the  execution  is- 
sued in  favor  of  the  plaintiff  in  the  replevin 
suit,  such  action  was  taken  by  the  plaintiff, 
or  the  sheriff  in  his  behalf,  as  to  be  equiva- 
lent to  a  return  of  the  property  by  the  de- 
fendants, in  compliance  with  the  conditions 
of  the  bond;  and,  third,  that  the  defendants 
were  prevented  from  making '  return  of  the 
property  by  Injunction  proceedings  institut- 
ed by  one  claiming  adversely  to  plaintiff  and 
defendants  in  the  replevin  action. 

The  objection  to  the  bond  is  founded  upon 
the  fact  that  the  'names  of  the  principals 
were  signed  thereto  by  G.  L.  McKay,  their 
attorney,  who,  it  is  claimed,  was  not  author- 
ized by  them  so  to  do.  Elaborate  argument 
has  been  made  by  counsel  in  regard  to  the 
validity  of  the  bond,  but  the  view  we  take  of 
the  contract  of  the  sureties  will  make  it  un- 
necessary for  us  to  discuss  many  of  the  ques- 
tions argued  by  counsel. 

By  means  of  the  bond,  the  principals  ob- 
tained possession  of  the  property;  hence  they 
are  bound  by  Its  conditions.  The  only  ques- 
tion is  as  to  the  liability  of  the  sureties.  It 
is  contended  on  their  behalf  that,  since  the 
signatures  of  the  principals  were  unauthor- 
ized, the  bond  and  their  liability  as  sureties 
thereon  must  be  construed  as  though  there 
had  been  no  signature  by  the  principals. 
This  contention  cannot  be  sustained.  In  the 
absence  of  proof  to  the  contrary,  It  will  be 
presumed  that  the  signatures  to  the  bond 
were  placed  thereon  in  the  order  in  which 
they  appear;  and,  since  the  signatures  of 
the  principals  by  their  attorney  appear  upon 
the  bond  before  those  of  the  sureties,  it  must 
be  presumed  that  such  signatures  were  there 
when  the  sureties  signed.  •  By  signing  un- 
der what  appeared  to  be  the  signatures  of 
the  principals,  the  sureties,,  as  against  the 
obligee  named  In  the  bond,  must  be  held  to 


have  adopted  such  signatures,  and  to  have 
estopped  themselves  from  questioning  their 
genuineness.  It  follows  that  the  bond  was 
of  force  against  the  sureties,  as  well  as  the 
principals,  and  that  they  must  abide  Its  con- 
ditions. 

It  appeared  from  the  proofs  that,  upon  the 
special  execution  for  the  return  of  the  prop- 
erty Issued  to  the  sheriff,  he  called  upon  the 
defendants,  and  sought  of  them  possession 
of  the  property  or  Information  as  to  its 
whereabouts,  and  was  informed  by  them  that 
they  had  nothing  to  do  with  the  matter; 
that  thereafter  he  visited  a  mill,  where  the 
property  in  question  wag  found,  connected 
with  other  machinery,  xand  In  operation  by 
one  In  no  way  connected  with  the  replevin 
suit;  that  he  was  allowed  to  check  up  the 
different  articles,  to  see  that  all  of  the  prop- 
erty described  In  the  execution  was  tuere, 
but  was  not  allowed  to  do  anything  further 
towards  taking  possession  thereof.  It  was 
not  made  to  appear  that  anything  further 
than  this  had  been  done  by  or  on  behalf  of 
the  plaintiff  to  secure  possession  of  the  prop- 
erty, and,  In  our  opinion,  no  such  possession 
was  obtained  as  to  excuse  the  defendants 
from  complying  with  their  contract  to  return 
the  property,  or  pay  Its  value.  The  condi- 
tion of  the  bond  was  not  that  the  defendants 
would  allow  the  plaintiff  to  hunt  up  the  prop- 
erty, and  get  It  if  he  could,  but  was  that  they 
would  return  It  to  him  If  he  succeeded  In 
the  action.  And  while  It  Is  true  that  the 
property  In  question  was  so  heavy  and  bulky 
as  to  make  It  difficult  of  actual  manual  de- 
livery, and  that  the  rule  as  to  delivery  Is 
less  strict  as  to  such  property  than  as  to 
smaller  articles,  yet  It  was  their  duty  to 
take  such  action  as  would  enable  the  plain- 
tiff to  obtain  actual  possession  of  the  prop- 
erty. Until  they  had  done  this,  they  had 
not  returned  It  to  him,  within  the  meaning 
of  the  statute  and  the  conditions  of  the  bond. 
The  plaintiff  had  possession  at  one  time  after 
the  suit  to  determine  the  title  thereto  had 
been  commenced.  The  defendants  could 
have  allowed  him  to  retain  such  possession, 
and  by  so  doing  have  escaped  any  liability 
to  safely  keep  and  produce  the  property.  In- 
stead of  doing  so,  they  availed  themselves  of 
the  provisions  of  the  statute,  and  took  the 
goods  from  the  plaintiff,  and,  having  been  de- 
feated in  the  action,  are  bound  to  see  that 
the  substantial  possession  Is  returned  to  him, 
or  be  held  liable  for  the  value  of  the  prop- 
erty. The  injunction  proceedings  instituted 
by  a  stranger  to  the  replevin  action,  under 
the  circumstances  disclosed  by  the  record, 
had  no  effect  upon  the  rights  of  the  parties. 
Such  injunction  was  not  issued  until  after  the 
defendants  had  been  given  an  opportunity  to 
return  the  property  if  they  had  been  In  a  sit- 
uation to  do  It,  and  sufficient  demand  for 
such  return  had  been  made  upon  them.  Their 
failure  to  comply  with  such  demand  author- 
ized the  plaintiff  to  assume  that  a  return  of 
the  property  could  not  be  had. 
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It  follows  that  the  bond  was  of  force 
against  the  principals  and  sureties  therein 
named,  and  that  its  conditions  had  been  vio- 
lated, and  a  right  of  action  thereon  created 
In  favor  of  the  plaintiff.  The  judgment  will 
be  reversed,  and  the  cause  remanded,  with 
instructions  to  enter  a  judgment  for  the 
plaintiff,  against  the  defendants,  for  the  val- 
ue of  the  property,  as  determined  by  the  trial 
court  in  its  findings  of  fact. 

DUNBAR,  ANDERS,  and  GORDON,  JJ., 
concur. 

(11  Wash.  409) 

FIRST  NAT.  BANK  OF  ABERDEEN  v. 

ANDREWS  et  al. 
(Supreme  Court  of  Washington.    March  16, 
1895.) 

Record  on  Appeal— Statembnt  of  Facts  —  No- 
tice op  Filing— Dismissal  op  Appeal. 

1.  A  certified  statement  of  facts,  notice  of 
the  filing  of  which  was  not  served  on  all  parties 
appearing  in  the  action,  as  required  by  Laws 
1893,  c.  60,  §  9,  will  be  stricken  from  the  rec- 
ord. 

2.  The  fact  that  the  statement  of  facts  is 
stricken  from  the  record  for  lack  of  service  does 
not  authorize  the  dismissal  of  the  appeal. 

Appeal  from  superior  court,  Chehalls  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  the  First  National  Bank  of  Aber- 
deen against  Julius  Andrews,  George  H. 
Keith,  and  others,  to  foreclose  a  mortgage. 
There  was  a  judgment  for  plaintiff,  and  de- 
fendant Andrews  appeals.  On  motion  to 
strike  the  statement  of  facts  from  the  files, 
and  to  dismiss  the  appeal,  motion  granted  as 
to  statement  of  facts,  and  judgment  affirm- 
ed. 

Hogan  &  McGerry  and  Ben  Sheeks,  for 
appellant  Wm.  O.  McKlnlay,  O.  V.  Linn, 
and  J.  B.  Bridges,  for  respondent  First  Na- 
tional Bank.  Austin  E.  Griffiths,  for  re- 
spondent Keith. 

ANDERS,  J.  The  respondent  moves  the 
court  to  strike  the  statement  of  facts  from 
the  files  herein,  and  to  dismiss  the  appeal, 
upon  the  grounds  that  no  notice  of  tiling  the 
statement  of  facts  was  ever  served  upon 
defendant  Keith,  and  that  no  notice,  either 
written  or  oral,  was  ever  given  the  defend- 
ant Keith  of  the  filing,  signing,  or  settling 
of  the  said  statement  of  facts  by  the  appel- 
lant, or  by  any  one  for  him.  It  appears 
from  the  record  that  the  defendant  Keith 
filed  an  answer  in  this  cause  in  the  court 
below,  and  thereby  appeared  In  the  action. 
A  proposed  statement  of  facts  was  prepared 
by  the  appellant,  and  filed  and  served  upon 
the  respondent  bank,  but  it  is  admitted  that 
no  notice  of  the  filing  thereof  was  ever 
served  upon  the  defendant  Keith.  Section 
9,  c.  60,  Laws  1893,  provides  that  "a  party 
desiring  to  have  a  bill  of  exceptions  or  state- 
ment of  facts  certified  must  prepare  the 
same  as  proposed  by  him,  file  it  in  the  cause 


and  serve  a  copy  thereof  on  the  adverse 
party,  and  shall  also  serve  written  notice  of 
the  filing  thereof  on  any  other  party  who 
has  appeared  in  the  cause.  Within  ten  days 
after  such  service  any  other  party  may  file 
and  serve  on  the  proposing  party,  any 
amendments  which  he  may  propose  to  the 
bill  or  statement.  Either  party  may  then 
serve  upon  the  other  a  written  notice  that 
he  will  apply  to  the  judge  of  the  court  be- 
fore whom  the  cause  is  pending  or  was  tried, 
at  a  time  and  place  specified,  *  *  •  to  set- 
tle and  certify  the  bill  or  statement."  Laws 
1893,  p.  114.  It  Is  urged  on  behalf  of  the 
appellant  that,  Inasmuch  as  the  statement 
of  facts  In  this  cause  had  been  properly  cer- 
tified by  the  trial  court,  this  court  has  no 
authority  to  set  it  aside  or  disregard  it,  for 
the  reason 'that  the  same  act  provides  (sec- 
tion 13)  that  "the  certifying  of  a  bill  of 
exceptions  or  statement  of  facts  provided 
for  by  this  act,  and  the  filing  and  service  of 
the  proposed  bill  or  statement,  the  notice  of 
application  for  the  settlement  thereof,  and 
all  other  steps  and  proceedings  leading  up 
to  the  making  of  the  certificate  shall  be 
deemed  steps  and  proceedings  in  the  cause 
itself,  resting  upon  the  jurisdiction  original- 
ly acquired  by  the  court  in  the  cause,  and 
no  irregularity  or  failure  to  pursue  the  steps 
prescribed  by  this  act  on  the  part  of  any  par- 
ty, or  the  judge,  shall  affect  the  jurisdiction 
of  the  judge  to  settle  or  certify  a  proper  bill 
of  exceptions'  or  statement  of  facta."  This 
statute  has  so  changed  the  former  law  that 
the  matters  therein  mentioned  which  were  for- 
merly deemed  Jurisdictional  are  no  longer 
such;  but  does  It  necessarily  follow  that  a 
statement  of  facts  which  has  not  been  served 
In  accordance  with  law  is  a  proper  statement 
of  facts,  even  under  this  provision  of  the 
statute?  As  will  be  seen,  the  object  in  re- 
quiring the  notice  of  the  filing  of  the  state- 
ment to  be  served  on  all  the  parties  who 
have  appeared  In  the  action  is  to  give  such 
parties  an  opportunity  to  propose  any 
amendment  or  amendments  they  may  desire 
to  have  made  to  such  statement.  It  may, 
therefore,  be  taken  as  true  that  the  state- 
ment of  facts  certified  by  the  court  is  a 
statement  of  the  facts  under  the  circumstan- 
ces as  they  appeared  at  the  time  of  the  cer- 
tification. But  it  may  be  that  If  a  proper 
notice  had  been  served  upon  the  defendant 
Keith,  as  required  by  law,  he  wou)d  have 
interposed  amendments  to  the  statement 
which  would  have  been  inserted  therein  by 
the  court  While  this  failure  to  give  the 
notice  does  not  affect  in  any  way  the  Juris- 
diction of  the  court  to  settle  and  certify  a 
statement  of  facts,  we  think  it  cannot  be 
said  that  the  statement  in  question  was  a 
proper  statement  of  facts  in  this  cause.  We 
think  that  a  proper  statement  must  be  such 
a  one  as  has  been  settled  after  all  notices 
have  been  given  to  the  parties  as  prescribed 
by  law.  This  court  has  many  times  held 
that  statements  of  facts  must  be  stricken 
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from  the  record  If  not  properly  served  upon 
the  parties  who  appeared  In  the  action.  The 
motion  to  strike  the  statement  will  therefore 
be  granted.  This,  however,  does  not  au- 
thorize us  to  dismiss  this  appeal.  But,  as 
there  is  nothing  for  the  court  to  determine 
without  a  statement  of  facts,  the  judgment 
of  the  court  below  must  be  affirmed. 

HOYT,  C.  J.,  and  DUNBAR,  SCOTT,  and 
GORDON,  JJ.,  concur. 


(11  Wash.  414) 

MILLER  v.  WASHINGTON  SOUTHERN 
RY.  CO.  et  al. 

(Supreme  Court  of  Washington.    March  16, 
1805.) 

Transaction  with  Corporation  —  Estoppel  to 
Dent  Lboalitt— Powers  or  Officers. 
Plaintiff  sold  stock  in  a  railway  corpo- 
ration to  the  company  itself,  through  its  presi- 
dent and  its  secretary,  who  paid  therefor  in  cash 
and  in  notes  issued  by  them  for  the  company. 
Subsequently  defendant  purchased  the  com- 
pany's property,  including  the  stock  so  bought, 
and  assumed  its  debts,  and,  though  the  transac- 
tion with  plaintiff  fully  appeared  on  the  books, 
it  never  questioned  the  validity  thereof  for  over 
two  years.  Held  that,  in  an  action  on  the  notes, 
defendant  was  estopped  to  deny  the  authority  of 
the  officers  to  issue  them,  or  to  allege  that  the 
transaction  was  illegal,  because  of  a  corpora- 
tion's inability  to  buy  its  own  stock. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Mary  M.  Miller  against  the 
Washington  Southern  Railway  Company  and 
others  upon  promissory  notes.  Judgment  for 
plaintiff,  and  said  company  appeals.  Af- 
firmed. 

James  Kiefer,  for  appellant  Will  EL 
Thompson,  E.  P.  Edsen,  and  John  E.  Humph- 
ries, for  respondent 

SCOTT,  J.  This  action  was  brought  by  the 
respondent  to  recover  on  two  promissory 
notes,  for  $5,000  each,  purporting  to  have 
been  executed  by  the  Satsop  Railroad  Com- 
pany on  the  10th  of  November,  1890,  by  J.' 
R  McDonald  and  A.  ZL  Anderson,  president 
and  secretary  of  said  company,  each  of  whom 
also  indorsed  said  notes  in  a  personal  capaci- 
ty. The  Satsop  Railroad  Company  was  a 
corporation  organized  under  the  laws  of  this 
state,  and  was  engaged  In  the  construction 
and  operation  of  a  railroad.  The  plaintiff 
was  the  holder  of  250  shares,  of  $100  each, 
of  the  capital  stock  of  said  railroad  compa- 
ny, and  on  the  date  aforesaid  sold  said  stock 
to  said  corporation,  acting  by  its  president 
and  secretary  aforesaid,  for  the  sum  of  $18,- 
000,  $8,000  of  which  was  paid  in  cash,  and 
the  notes  In  question  given  for  the  balance. 
After  the  transfer  of  said  stock  and  the  exe- 
cution of  the  notes,  the  Satsop  Railroad 
Company  sold  all  Its  property  to  the  defend-' 
v.89p.no.6— 43 


ant  the  Washington  Southern  Railway  Com- 
pany, which  latter  corporation  assumed  the. 
payment  of  all  the  debts  of  the  said  Satsop 
Railroad  Company.  Judgment  was  rendered 
in  favor  of  the  plaintiff,  and  the  Washington 
Southern  Railway  Company  appeals. 

The  questions  raised  are  practically  resolv- 
ed into  two.  It  is  urged  that  the  president 
and  secretary  of  said  corporation  had  no 
authority  to  execute  or  issue  the  notes  in 
question;  and  it  is  further  urged  that  the 
notes  were  without  consideration,  on  tho 
ground  that  the  corporation  could  not  become 
a  purchaser  of  its  own  capital  stock.  In  sup- 
port of  the  first  proposition,  it  is  urged  that 
this  case  is  governed  by  Elwell  v.  Railroad 
Co.,  7  Wash.  487,  35  Pac.  376,  and  It  may  be 
doubtful  whether  there  Is  any  distinguishing 
feature  in  this  case  sufficient  to  except  it 
from  the  one  cited.  It  does  appear,  however, 
that  said  sum  of  $3,000  in  money  had  been 
paid  to  the  plaintiff  upon  the  transfer  of  the 
stock,  which  was  prior  to  the  purchase  of  the 
property  of  the  Satsop  Railroad  Company  by 
the  Washington  Southern  Railway  Company; 
and  it  further  appears  that  for  something 
more  than  two  years  after  the  transaction 
aforesaid,  which  was  shown  by  the  books  of 
the  company,  no  one  questioned  the  validity 
of  said  proceedings.  If  these  facts  are  not 
sufficient  to  except  it  from  the  rule  laid 
down  in  Elwell  v.  Railroad  Co.,  supra,  then 
It  is,  at  least,  questionable  whether  the  de- 
cision in  that  case  does  not  conflict  with  sev- 
eral former  decisions  of  this  court,  hereinaft- 
er mentioned,  which  we  prefer  to  follow  If 
there  Is  conflict.  We  are  of  the  opinion  that 
the  doctrines  announced  In  the  cases  of  Dug- 
gan  v.  Boom  Co.,  6  Wash.  593,  34  Pac.  157; 
Carrigan  v.  Improvement  Co.,  6  Wash.  590, 
34  Pac.  148;  Tootle  v.  Bank,  6  Wash.  181, 
33  Pac.  345;  and  Seal  v.  Investment  Co.,  5 
Wash.  422,  32  Pac.  214,— require  an.  affirm- 
ance of  this  case.  Appellant,  having  pur- 
chased all  the  property  of  the  Satsop  Rail- 
road Company,  which  Included  the  stock  pur- 
chased by  said  last  company  of  the  respond- 
ent, with  full  knowledge  of  the  transaction, 
cannot  raise  the  objection  that  the  officers  of 
the  Satsop  Railroad  Company  acted  beyond 
the  scope  of  their  authority  in  the  issuance  of 
the  notes.  The  Satsop  Railroad  Company 
never  questioned  the  purchase  of  said  stock, 
the  payment  of  the  $8,000,  nor  the  execution 
of  the  notes,  but,  In  effect,  ratified  the  same 
by  the  sale  aforesaid  to  appellant  Nor  are 
we  required  in  this  case  to  decide  whether 
or  not  a  corporation  can  purchase  its  own 
stock,  as  appellant  is  likewise,  upon  the 
grounds  aforesaid,  estopped  from  raising 
that  question.  Affirmed. 

DUNBAR  ANDERS*  and  GORDON,  JJ., 
concur.   HOYT,  C.  J,  concurs  In  the  result 
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McHUGH  v.  SLACK  et  al. 
(Supreme  Court  of  Washington.    March  8, 
1895.) 

Mechanic's  Lien— Sufficiency  of  Notice  — De- 
scription of  Property — Ownership — 
Name  of  Contractor. 

1.  A  description  of  property  as  a  certain 
brick  building,  situated  on  certain  lots  in  block 
670  of  the  E.  Co.'s  addition  to  the  city  of  E.. 
which  building  is  known  as  the  "S.  Building,' 
and  fronts  on  H.  avenue,  in  said  city,  and  giving 
its  dimensions,  sufficiently  describes  the  prop- 
erty, though  it  is  not  in  such  addition. 

2.  As  against  the  owner  of  the  property,  a 
lien  notice  sufficiently  alleges  its  ownership 
though  it  erroneously  states  that  the  equitable 
title  only  is  in  him,  and  the  legal  title  is  in  an- 
other. 

3.  A  notice  of  lien  which  alleges  that  two 
persons  to  whom  the  lienor  furnished  materials 
were  the  contractors  for  the  construction  of  the 
building  is  sufficient,  though  on  the  trial  it  ap- 
pears that  one  of  them  was  the  contractor,  and 
that  the  other  was  hiB  subcontractor;  it  also  ap- 
pearing that  both  told  plaintiff  that  they  were 
the  contractors. 

Hoyt,  C.  J.,  dissenting. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  James  McHugh  against  Charles 
G.  Slack,  T.  L.  Grant,  and  others.  From  a 
judgment  for  plaintiff,  defendant  Slack  ap- 
peals. Affirmed. 

•  Crowley,  Sullivan  &  Grosscup,  for  appel- 
lant   Delaney  &  Gamel,  for  respondent. 

ANDERS,  J.  This  is  an  appeal  by  the  de- 
fendant Slack  from  a  Judgment  and  decree 
of  the  superior  court  of  Snohomish  county 
foreclosing  a  mechanic's  lien  on  lots  14,  15, 
16,  and  17  in  block  670  In  the  city  of  Everett 
Several  objections  to  the  sufficiency  of  the 
plaintiff's  claim  of  lien  as  Introduced  In  evi- 
dence were  Interposed  by  the  appellant  In 
the  court  below,  and  the  same  are  relied  up- 
on here  as  grounds  for  the  reversal  of  the 
judgment.  The  statute  under  which  this 
lien  is  claimed  provides  that  every  person 
claiming  a  lien  must  file  with  the  county 
auditor  of  the  county  in  which  such  prop- 
erty, or  some  part  thereof,  Is  situated,  a 
claim  containing  a  statement  of  his  demand, 
after  deducting  all  just  credits  and  offsets, 
with  the  name  of  the  owner  or  reputed  own- 
er, if  known,  and  also  the  name  of  the  per- 
son by  whom  he  was  employed,  or  to  whom 
he  furnished  the  materials,  with  a  statement 
of  the  terms  and  conditions  of  his  contract,  if 
any,  and  also  a  description  of  the  property 
to  be  charged  with  the  lien  sufficient  for  iden- 
tification. 1  Hill's  Code,  §  1667.  The  prop- 
erty sought  to  be  charged  with  the  lien  in 
this  instance  is  described  in  the  lien  notice 
as  "that  certain  two-story  brick  building,  sit- 
uated on  lots  numbered  14,  15.  16,  and  17  in 
block  670  of  the  Everett  Land  Company's  ad- 
dition to  the  city  of  Everett,  Snohomish  coun- 
ty, Washington,  aforesaid,  which  building  is 
known  as  the  'Slack  Building,'  and  fronts  on 
Hewitt  avenue,  in  said  city,  and  is  about  120 
feet  front,  and  extending  back  from  said 


avenue  80  feet  in  depth";  and  the  lien  is 
claimed  upon  the  land  thus  described,  as 
well  as  the  building  situated  thereon.  It  ap- 
pears from  the  evidence  that  there  is  no  such 
plat  or  addition  to  Everett  as  the  Everett 
Land  Company's  addition,  but  the  evidence 
discloses  that  the  land  company,  on  Decem- 
ber 21,  1891,  filed  for  record  in  the  auditor's 
office  a  plat  of  the  "Everett  Land  Company's 
First  Addition  to  Everett"  The  appellant, 
however,  never  erected  any  building  in  that 
addition,  and  there  is  no  such  property  there- 
in as  that  described  in  respondent's  notice  of 
lien,  there  being  no  block  No.  670  and  no 
such  street  as  Hewitt  avenue  noted  on  said 
plat.  The  evidence  further  discloses  that  on 
February  6,  1892,  the  said  land  company  and 
W.  J.  Rucker  and  Bethel  J.  Rucker  filed  for 
record  a  duly-acknowledged  plat  designated 
as  a  "Plat  of  Everett"  On  this  latter  plat 
and  nowhere  else  In  the  city,  we  find  Hewitt 
avenue  and  block  670,  containing  lots  num- 
bered as  those  set  forth  In  the  notice  of  lien; 
and  it  Is  admitted  that  a  two-story  brick 
building  belonging  to  and  constructed  by  the 
appellant  of  the  dimensions  indicated  in  the 
notice  of  lien,  is  situated  on  said  lots  and 
block. 

A  mechanic's  lien  is  purely  a  creature  of 
the  statute,  and  can  be  maintained  only  by 
a  substantial  compliance  with  all  of  the  stat- 
utory requirements.  Phil.  Mech.  Liens  (3d 
Ed.)  §  345.  A  lien  claimant  Is  required  to 
record  his  claim  for  the  purpose  of  giving 
.notice  to  all  persons  interested,  or  who  may 
become  interested,  in  the  property  to  be  af- 
fected by  the  lien,  of  the  amount  of  his 
claim,  and  of  all  the  facts  upon  which  it  is 
based.  And  whatever  facts  are  required  by 
the  statute  to  be  stated  In  the  lien  notice 
must  be  stated;  otherwise  the  notice  Is  whol- 
ly Ineffectual,  and  no  lien  is  thereby  created 
or  preserved. 

The  particular  objections  to  the  claim  of 
Hen  urged  by  the  appellant  are  (1)  that  it 
.does  not  describe  any  property  owned  by  the 
defendant  Slack  with  sufficient  certainty  for 
identification;  (2)  that  it  does  not  state  the 
name  of  the  owner  or  reputed  owner;  (3) 
that  It  does  not  state  the  name  of  the  person 
by  whom  the  plaintiff  was  employed,  and 
does  not  state  the  name  of  the  contractor 
and  subcontractors,  showing  the  contractual 
relations  between  the  defendant  Slack  and 
the  plaintiff;  and  (4)  that  it  does  not  state 
the  terms  and  conditions  of  the  contract  un- 
der which  the  plaintiff  performed  labor  and 
furnished  material. 

The  statute  does  not  require  a  precise  and 
minute  description  of  the  property  against 
which  a  Hen  is  claimed  to  be  set  forth  In  the 
recorded  claim  or  notice  of  Hen.  All  that  is 
.required  is  a  description  sufficient  for  identi- 
fication, and  It  matters  not  what  particular 
words  are  used  if  the  property  is  thereby 
identified  with  reasonable  certainty.  Any 
description  that  identifies  is  sufficient  though 
not  accurate.    Phil.  Mech.  Liens  (3d  Ed.)  | 
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379.  If,  by  rejecting  what  is  false  in  a- de- 
scription, enough  remains  to  identify  the 
property  attempted  to  be  described,  the  de- 
.  script  Ion  is  sufficient  under  the  statute;  and, 
'  that  being  so,  if  by  rejecting  the  words  "of 
the  Everett  Land  Company's  addition  to  the 
city  of  Everett,"  contained  in  the  descrip- 
tion under  consideration,  the  remaining  por- 
tion is  sufficient  to  identify  the  property,  the 
description  is  not  insufficient.  Disregarding 
these  words,  we  have  the  statement  that  the 
property  upon  which  the  lien  is  claimed  is  a 
certain  two-story  brick  building,  situated  on 
lots  numbered  14, 15, 16,  and  17  in  block  num- 
bered 070,  which  building  is  known  as  the 
"Slack  Building,"  and  fronts  on  Hewitt  av- 
enue, in  said  city,  and  is  about  120  feet 
front,  and  extends  back  from  said  avenue  80 
feet  in  depth;  and  we  think  such  description 
amply  sufficient  to  identify  the  property.  As 
we  have  said,  there  is  but  one  block  070,  but 
one  street  known  as  Hewitt  avenue,  and  but 
one  such  building  as  that  described  in  the  no- 
tice owned  or  constructed  by  the  appellant,  in 
the  said  city  of  Everett  It  is  said  by  Jones,  in 
his  recent  work  on  Liens,  that  the  land  may 
be  described  by  buildings  or  structures  cov- 
ering the  land  if  it  is  sought  to  subject  only 
the  land  so  covered  to  the  lien,  and  the  build- 
ings are  such  in  character,  or  are  so  describ- 
ed, as  to  be  readily  identified.  2  Jones, 
Liens  (2d  Ed.)  §  1421.  And,  accordingly,  in 
Brown  v.  Coke  Co.,  16  Wis.  578,  a  descrip- 
tion in  a  petition  was  held  sufficient  which 
designated  the  property  as  "the  several  build- 
ings known  as  the  gas  works  of  the  La 
Crosse  City  Gaslight  &  Coke  Company,  sit- 
uated on  lots  numbered  8,  9,"  etc.,  "in  block 
14,"  although  there  was  a  mistake  in  giving 
the  description  of  the  lots  upon  which  the 
buildings  were  situated  by  numbers  and 
blocks.  There  the  well-known  principle  was 
applied  that  the  addition  of  a  false  circum- 
stance to  a  description  otherwise  sufficient 
will  not  invalidate  it.  In  Scholes  v.  Hughes, 
77  Tex.  482,  14  S.  W.  148,  the  property  was 
described  as  a  "brick  city  hall"  In  a  town 
named,  and  it  was  held  that  the  description 
was  sufficient  And  in  Straw n  v.  Cogswell, 
28  HL  457,  a  description,  which  was  held  suf- 
ficient simply  designated  the  property  as  a 
"mill  belonging  to  the  party  of  the  second 
part,"  named  in  a  contract  According  to 
these  authorities  and  others  that  might  be 
cited,  there  can  be  but  little  doubt  as  to  the 
sufficiency  of  the  description  in  the  lien  no- 
tice in  question.  In  fact,  we  have  seen  no 
case  in  which  a  lien  notice  was  held  insuffi- 
cient where  the  property  was  therein  de- 
scribed with  as  great  a  degree  of  certainty  as 
It  is  in  this  instance. 

Is  the  ownership  of  the  premises  sufficiently 
stated  in  the  claim  of  lien?  is  the  next  ques- 
tion to  be  determined.  It  is  alleged  therein 
that  "prior  to  April  20,  1892,  one  Charles  G. 
Slack  was,  and  also  at  all  the  times  herein- 
after stated  was,  and  now  is,  the  equitable 
owner,  and  the  Everett  Land  Company  at  all 


of  said  times  was.  and  now  is.  the  legal  own- 
er, of  said  lots  hereinbefore  mentioned  and 
described,  and  that  the  said  C.  Q.  Slack  is 
also  now  owner  of  said  Slack  building,  situ- 
ated on  said  lots,  and  who  caused  the  same 
to  be  erected."  It  appeared  at  the  trial  that 
the  land  company  had  no  interest  in 'these 
premises  at  the  time  of  filing  the  lien  claim  or 
afterwards,  and  that  the  appellant  was  and 
ever  since  has  been  the  owner  thereof  in  fee. 
The  lien  notice  would  have  satisfied  the  stat- 
ute if  it  had  stated  simply  that  Mr.  Slack 
was  the  owner  or  reputed  owner  of  the  prem- 
ises; and  should  the  fact  that  he  owned  a 
greater  interest  in  the  land  than  that  set  out 
In  the  notice,  or  the  further  fact  that  the 
land  company  owned  no  interest  invalidate 
the  lien?  Under  the  circumstances,  we  think 
not  There  are  no  interested  subsequent  pur- 
chasers or  incumbrancers  in  this  case,  and,  of 
course,  the  real  owner  could  not  have  been 
misled  or  injured  by  the  statement  that  he 
was  the  equitable  owner  only.  The  action 
was  dismissed,  as  we  understand  it,  as  to  the 
Everett  Land  Company  before  trial,  and 
therefore  ft  was  not  injured  or  misled  by  the 
notice;  nor  do  we  think  that  any  other  party 
would  have  been  misled  by  the  statement  of 
ownership  in  the  notice  of  lien,  as  there  was 
sufficient  therein  to  enable  all  persons,  by 
proper  inquiry  and  investigation,  to  ascertain 
the  real  facts  of  the  case. 

We  are  also  of  the  opinion  that  the  Hen  no- 
tice sufficiently  states  the  name  of  the  person 
by  whom  the  claimant  was  employed,  as  well 
as  the  name  of  the  contractor  or  the  owner 
of  the  building.  The  notice  states  that  some 
time  prior  to  the  20th  day  of  April,  1892,  Mr. 
Slack  entered  Into  a  contract  with  T.  L.  Grant 
and  John  Callaghan  for  the  erection  and  con- 
struction of  said  Slack  building,  on  the  lots 
hereinbefore  mentioned  and  described,  by 
which  contract  it  was  agreed  that  the  said 
Grant  and  Callaghan  were  to  erect  and  fully 
complete  and  finish  said  building,  for  which 
the  said  Charles  G.  Slack  agreed  to  pay  a 
certain  stipulated  price  mentioned  in  said  con- 
tract; that  under  and  by  virtue  of  said  con- 
tract, and  in  furtherance  thereof,  the  said 
Grant  and  Callaghan,  as  contractors  for  the 
erection  of  the  said  building,  on  or  about  the 
20th  day  of  April,  1892,  entered  into  a  con- 
tract with  this  claimant,  James  McHugh, 
wherein  and  whereby  this  claimant  promised 
and  agreed  to  furnish  the  materials  and  do 
the  stonework  therein  specified.  It  appears, 
however,  from  the  evidence,  that  T.  L.  Grant, 
and  not  Grant  and  Callaghan.  entered  into  a 
written  contract  with  the  appellant.  Slack, 
for  the  construction  of  a  brick  building  upon 
the  lots  heretofore  described  in  block  670  on 
the  plat  of  Everett,  and  that  the  said  Grant 
sublet  the  stonework  of  said  building  to  said 
John  Callaghan,  by  whom  the  respondent 
was  subsequently  employed  to  do  the  same. 
But  according  to  the  testimony  of  the  plain- 
tiff at  the  trial,  he  was  told  by  both  Cal- 
laghan and  Grant  that  they  were  the  con- 
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tractors  for  the  erection  of  the  building;  and, 
under  these  circumstances,  we  are  of  the 
opinion  that  the  fact  that  Callaghan  was  not 
such  contractor  ought  not  to  defeat  the  Hen. 
It  Is  said  by  Phillips  (Mech.  Liens,  f  345)  that 
the  fact  that  a  notice  of  lien  named  A.  as  a 
person  against  whom  the  claim  was  made  as 
a  contractor,  while  In  fact  A.  and  B.  were  the 
contractors,  will  not  necessarily  vitiate  it 
And,  applying  the  same  principle  to  the  Hen 
notice  under  consideration.  It  must  be  held 
to  sufficiently  state  the  name  of  the  person 
by  whom  the  claimant  was  employed. 

The  objection  that  the  lien  notice  does  not 
state  the  terms  and  conditions  of  the  con- 
tract under  which  the  plaintiff  performed  la- 
bor and  furnished  material  Is  not  tenable.  In 
our  opinion,  the  conditions  and  terms  of  the 
contract  are  fairly  specified  in  the  claim  of 
lien. 

Lastly,  it  Is  claimed  that  the  evidence  falls 
to  support  the  allegations  of  the  complaint, 
as  well  as  those  of  the  lien,  and  that  the  evi- 
dence Is  too  Indefinite  to  Justify  the  finding  of 
the  court  below  that  there  is  any  amount  due 
the  plaintiff  and  respondent  While  the  evi- 
dence is  not  very  full  and  explicit  in  some  re- 
spects, we  think,  as  a  whole,  it  Is  sufficient 
to  Justify  the  finding  of  the  court,  and  the 
Judgment  will  not  therefore  be  disturbed  on 
the  ground  of  insufficiency  of  the  evidence. 
The  Judgment  is  affirmed. 

DUNBAR  and  SCOTT,  JJ.,  concur.  HOYT, 
C.  J.,  dissents. 


(11  Wash.  292) 

KEEFB  et  aL  t.  CHAFFED. 
(Supreme  Court  of  Washington.    March  L 

1895.) 

Contract  bt  Cobbesfohdbnob— Offer  and  Ac- 
ceptance—8als  of  Merchandise. 
Plaintiff,  a  shingle  manufacturer,  wrote 
defendant  that  it  desired  to  contract  for  the  sale 
of  the  entire  output  of  its  mills,  and  defend- 
ant replied,  stating  that  he  could  use  a  certain 
amount  of  shingles  at  a  certain  price.  Plaintiff 
then  wired,  accepting  defendant  s  "terms,"  and 
requesting  orders.  Defendant  before  any  ship- 
ment was  made,  wired  plaintiff  to  ship  5  car 
loads,  stating  that  he  had  written.  The  letter 
acknowledged  receipt  of  plaintiffs  telegram,  and 
repeated  the  orders,  and  also  stated  that  defend- 
ant would  take  100  cars  at  the  price  named. 
Plaintiff,  after  receipt  of  the  telegram  and  let- 
ter, shipped  the  5  cars  as  directed,  and  later 
wrote,  acknowledging  receipt  of  the  last  letter, 
and  stating  that  it  had  20  cars  which  it  would  be 
ready  to  snip  as  soon  as  it  could  get  ears.  Hdd, 
that  the  correspondence  did  not  show  a  contract 
for  the  100  cars. 

Appeal  from  superior  court,  King  county; 
R.  A.  Bollinger,  Judge. 

Action  by  A.  M.  Keefe  and  others  against 
C.  L.  Chaffee.  There  was  a  Judgment  for 
plaintiffs,  and  defendant  appeals.  Affirmed. 

Wiley  &  Bostwick,  for  appellant  Allen 
&  Powell,  for  respondents. 

DUNBAR.  J.  This  is  an  action  by  respond- 
ents to  recover  from  the  appellant  the  sum 


of  $1,035.50  for  shingles  alleged  to  have  been 
sold  and  delivered  to  appellant  The  appel- 
lant pleaded  a  counterclaim  for  damages  for 
breach  of  contract  In  the  sale  of  shingles.  • 
claiming  to  have  purchased  the  output  of  the 
mill  from  respondents  to  the  amount  of  100 
car  loads.  The  court  held  the  contract  not 
to  be  one  for  the  sale  of  100  car  loads  of 
shingles,  and  Instructed  the  Jury  to  find  for 
the  respondents.  Motion  for  a  new  trial 
was  filed  and  denied,  and  Judgment  rendered 
in  favor  of  respondents.  From  such  Judg- 
ment this  appeal  Is  prosecuted. 

The  respondents  were  doing  business,  In 
November,  1893,  In  Machlas,  Wash.,  and 
were  engaged  In  the  manufacture  and  sale 
of  shingles.  An  order  was  sent  to  them 
from  Mitchell,  Lewis  &  Staver  Company  for 
a  car  load  of  shingles  to  be  shipped  to  ap- 
pellant at  Omaha,  Neb.  The  respondents 
filled  the  order,  and  at  the  same  time  sent 
a  letter  to  the  appellant  which,  among  other 
things,  stated  that  they  would  like  to  con- 
tract their  shingles  with  some  one  who 
would  take  all  the  cut  which  would  be  four 
cars  per  week.  This  letter  was  dated  No- 
vember 13,  1893.  The  appellant  answered 
as  follows:  "Messrs.  Perkins  &  Co.,  Machi- 
as,  Wash.— Gentlemen:  Tours  of  the  18th 
received.  I  can  use  the  following  at  an- 
nexed prices  and  Weights,  based  on  not  to 
exceed  55  cents  rate  to  Omaha.  [Then  fol- 
low the  prices  and  description  of  the  shin- 
gles.] •  •  •  Shingles  to  be  shipped  to  my 
address  as  ordered,  and  all  Invoices  to  be 
sent  direct  to  me  at  Omaha.  I  have  recent- 
ly purchased  25  cars  at  even  a  less  price  than 
above.  Yours,  truly,  O.  L.  Chaffee.**  Prior 
to  the  shipment  of  any  shingles  except  the 
car  shipped  on  the  order  of  Mitchell,  Lewis 
&  Staver  Company,  Perkins  St  Co.  received 
from  the  appellant  through  the  mall,  a  let- 
ter containing  the  following:  "Your  tele- 
gram of  the  24th,  In  answer  to  ours  of  the 
18th,  received.  We  wired  you  to-day  to 
ship  five  cars  Extra  Star  A  Star,  6  to  2.  We 
will  take  100  cars  of  shingles  as  per  our 
prices  of  the  18th.  Shingles  to  be  ordered 
as  wanted  by  us,  and  you  are  to  ship  as  or- 
dered." Subsequent  to  this  the  respondents 
telegraphed:  "We  accept  terms.  Wire  or- 
ders." In  answer,  Perkins  &  Co.  received 
from  appellant  the  following  telegram:  "Oma- 
ha, Nebraska,  Nov.  25,  1893.  To  Perkins  & 
Co.:  Ship  five  cars  Extra  Star  A  Star,  six 
to  two  inch.  Have  written."  It  Is  in  testi- 
mony that  both  the  telegram  and  letter  above 
referred  to  were  in  the  possession  of  Per- 
kins &  Co.  at  the  time  the  five  car  loads  of 
shingles  sued  for  in  plaintiffs'  complaint 
were  shipped,  to  wit  December  4.  5,  6,  7, 
and  11,  1893.  Afterwards  Perkins  &  Co. 
wrote  to  the  appellant  among  other  things, 
as  follows:  "Yours  of  the  25th  at  hand.  In 
reply,  will  say  •  *  •  we  have  20  cars  of 
6  to  2  on  band,  and  will  be  ready  to  ship 
them  as  fast  as  we  get  the  cars."  On  De- 
cember 5th,  Perkins  &  Co.  wrote  to  appeJ- 
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lant  as  follows:    "We  may  not  be  able  to 
ship  after  January  1st,  1894,  as  all  mills 
have  combined,  and  no  one  will  be  allowed 
to  ship  at  these  figures.    We  have  about  ten 
cars  we  would  like  to  ship  before  the  first. 
If  you  hare  any  orders  to  fill,  please  advise 
us."   The  record  shows  that  after  this  com- 
munication the  appellant  wrote  to  the  re- 
spondents, claiming  that  he  had  a  contract 
with  them  for  100  car  loads  of  shingles  at 
the  prices  specified  in  his  letters,  and  de- 
manded that  the  respondents  comply  with 
the  contract.    The  respondents  answered, 
denying  that  they  had  a  contract  for  any 
more  shingles  than  they  had  shipped.  This 
was  substantially  the  testimony  in  the  case, 
and  upon  such  testimony  the  appellant  ask- 
ed the  court  to  Instruct  the  Jury  as  follows: 
"You  are  Instructed  by  the  court  that  the 
correspondence  introduced  In  evidence  be- 
tween the  parties  is,  In  legal  effect,  a  con- 
tract on  the  part  of  the  plaintiffs  to  sell  to 
the  defendant  the  output  of  their  shingle 
mill  to  the  amount  of  one  hundred  cars,  at 
the  prices  named,  as  ordered  by  the  defend- 
ant, and  to  be  shipped  as  ordered."  The 
court  refused  to  give  the  instruction,  and  the 
defendant  excepted  at  the  time.  Thereupon 
the  court,  of  its  own  motion,  charged  the 
jury  as  follows:   "Now,  I  charge  you  as  a 
matter  of  law  that  the  contract  set  out  in 
the  affirmative  defense  in  this  action  has 
not  been  established;  that  is,  the  evidence 
falls  to  show  a  contract  upon  the  'part  of  the 
defendant  with  the  plaintiffs  for  one  hun- 
dred cars  of  shingles  as  alleged,"— to  the 
giving  of  which  instruction  the  defendant 
at  the  time  excepted,  and  he  alleges  the 
same  as  error  here.    The  record,  however, 
discloses  the  fact  that  the  appellant  con- 
sented that  the  court  should  instruct  the 
Jury  as  to  the  legal  effect  of  the  evidence. 
He  does  not  question  here  that  the  court  had 
no  right  to  instruct  the  Jury  upon  the  evi- 
dence as  a  question  of  law,  but  insists  that, 
as  a  law  proposition,  the  evidence  showed 
that  the  contract  was  made  out.    There  are 
no  legal  questions  involved  in  this  case.  It 
Is  simply  the  construction  of  a  contract  as 
shown  by  the  testimony  which  we  have  sub- 
stantially set  out,  and  we  are  unable  to 
base  any  particular  argument  upon  it  But, 
in  our  judgment,  the  court  reached  the  prop- 
er conclusion.    As  we  think,  the  correspond- 
ence shows  that  there  never  was  any  agree- 
ment made  that  the  respondents  were  to 
furnish  the  appellant  100  car  loads  of  shin- 
gles, or  any  other  number  of  car  loads  than 
the  actual  number  furnished,  at  the  prices 
proposed  by  the  appellant.    We  do  not  think 
that,  If  the  appellant  had  refused  to  take 
the  shingles,  the  testimony  is  sufficiently 
conclusive  to  warrant  the  respondents  in 
compelling  him  to  accept  them,  or  to  enforce 
the   specific  performance  of  the  contract; 
and,  on  the  other  hand,  we  do  not  think  it 
was  so  conclusively  established  as  to  war- 
rant the  recovery  of  damages  by  the  appel- 


lant for  the  failure  of  the  respondents  to 
furnish  them  according  to  his  order.  The 
judgment  will  therefore  be  affirmed. 

HOYT,  C.  J.,  and  ANDERS  and  GORDON, 
JJ.,  concur.  SCOTT,  J.,  concurs  in  the  re- 
sult 


(11  Wash.  890) 
WEBSTER  et  al.  v.  THORNDYKB  et  al. 
(Supreme  Court  of  Washington.    March  9, 
1895.) 

Review  oh  Appeal  —  Findings  in  Equity  Cases 
— Separate  Pkopbbtt  of  Wieb— Construc- 
tion of  Will— Power  of  Sale. 

1.  Under  the  act  of  1893,  a  finding  by  the 
trial  court  in  an  equity  case  will  not  be  disturb- 
ed if  reasonably  supported  by  the  evidence. 

2.  Land  purchased  by  a  wife  in  her  own 
name  and  with  her  own  money  is  presumed,  in 
the  absence  of  other  eyidence,  to  be  her  separate 
property. 

3.  Testatrix  gave  to  her  husband  the  use  of 
certain  lots  "until  such  time  as  is  deemed  by  my 
executors  and  all  interested  in  the  sale  of  said 
lots,  to  sell  said  lands,  together"  with  certain 
other  lots,  and  directed  the  executors,  "out  of 
the  moneys  arising  from  such  sale,"  to  invest 
a  certain  amount,  and  pay  the  income  to  the  hus- 
band for  life,  to  divide  the  "residue  of  the  money 
arising  from  such  sale"  among  her  children,  and, 
after  the  death  of  her  husband,  to  divide  the 
money,  the  income  of  which  she  had  given  to 
her  husband,  among  her  grandchildren.  Held, 
that  the  executors  took  the  legal  title  to  the  land, 
with  power  to  sell  it. 

Appeal  from  superior  court,  King  county; 
A.  W.  Hastie,  Judge  pro  tem. 

Suit  by  David  H.  Webster  against  Mary  E. 
Thorndyke  and  others  for  the  construction  of 
a  will,  and  to  determine  the  ownership  of  cer- 
tain lots.  Prom  the  Judgment,  David  H. 
Webster  and  others  appeal.  Affirmed. 

Blaine  &  De  Vries,  for  appellants  Webster 
and  Bogart.  Battle  &  Shipley,  for  appellant 
Adams.  M.  Gilliam,  for  respondent  Eddie  M. 
Webster.  Carr  &  Preston  and  W.  R.  Bell,  for 
other  respondents. 

HOYT,  C.  J.  John  Webster  and  Phoebe 
Ann  Webster  were  husband  and  wife.  They 
resided  for  a  long  time  prior  to  their  death 
in  the  county  of  King.  During  a  portion  of 
the  time  they  lived  upon  a  farm  in  the  White 
River  valley.  While  living  there,  the  lots, 
the  title  to  which  is  In  controversy,  were  pur- 
chased, and  deeded  to  the  said  Phoebe  Ann 
Webster.  At  the  time  of  her  death,  she 
made  a  will  in  which  she  sought  to  dispose  of 
said  lots  as  her  separate  property,  and  wheth- 
er or  not  she  had  a  right  so  to  do  is  one  of  the 
principal  questions  presented  on  this  appeal. 
It  was  claimed  on  the  part  of  the  .  respond- 
ents that  the  money  with  which  these  lots 
were  purchased  was  that  of  Phoebe  Ann 
Webster,  and  that  the  deed  was  taken  in  her 
name  on  account  of  the  purchase  price  hav- 
ing been  paid  by  her  and  the  purchase  made 
in  her  Interest.  On  the  other  hand,  It  was 
contended  that  the  money  belonged  to  said 
Phoebe  Ann  Webster  and  her  husband,  John 
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Webster,  and  that  the  title  to  the  lots  was 
taken  In  her  name  simply  as  a  matter  of  con- 
venience, and  for  the  purpose  of  placing  them 
beyond  the  reach  of  creditors  who  might 
thereafter  become  such  on  account  of  busi- 
ness operations  in  which  the  husband  might 
engage.  It  appears  from  the  proofs  that  the 
particular  money  which  was  used  in  the  pur- 
chase of  the  lots  had  been  paid  to  Mrs.  Web- 
ster for  the  support  of  certain  minor  chil- 
dren which  had  been  placed  In  her  care,  and 
for  washings  done  for  outside  parties.  There 
was  proof  tending  to  establish  the  contention 
that,  by  an  understanding  between  Mrs.  Web- 
ster and  her  husband,  this  money  was  to  be 
her  own;  that  he  had  made  ner  a  present  of 
any  interest  which  he  might  have  had  there- 
in. There  was  also  proof  tending  to  show 
that  such  was  not  the  fact;  that,  while  she 
claimed  the  money  as  her  own,  her  husband 
had  made  objections  to  its  going  to  her  as  her 
property.  The  proofs  In  the  record  enter 
with  much  detail  Into  this  question,  and  if 
we  were  called  upon  to  decide  the  fact  as  to 
whether  this  money  belonged  to  the  wife  or 
to  the  husband  and  wife  together,  uninflu- 
enced by  the  finding  of  the  trial  court,  it 
would  be  necessary  to  enter  Into  an  examina- 
tion of  such  proofs  at  great  length.  But  the 
law  does  not  authorize  us  to  so  decide  the 
question.  Under  the  provisions  of  the  stat- 
ute of  1893,  the  findings  of  the  trial  court  in 
an  equity  cause  stand  upon  substantially  the 
same  footing  as  those  of  a  court  or  jury  in  a 
law  case.  Hence  it  will  only  be  necessary 
for  us  to  determine  whether  or  not  the  trial 
court  has  made  a  finding  upon  this  question, 
and,  If  It  has,  to  further  determine  whether 
or  not  there  is  evidence  to  support  it  In  the 
determination  of  the  latter  fact,  It  is  not 
proper  that  we  should  enter  into  an  investi- 
gation of  the  weight  of  the  testimony.  If  the 
finding  is  supported  by  proof  which  reason- 
ably establishes  the  facts  found,  it  will  not 
be  disturbed  because  there  Is  testimony  to 
the  contrary,  even  although  we  should  be  of 
the  opinion  that  such  testimony  was  entitled 
to  greater  weight  than  that  which  tended  to 
support  the  finding.  An  examination  of  the 
findings  of  fact  contained  in  the  record  will 
show  that  the  trial  eourt  expressly  found  that 
this  money  was  the  separate  property  of  the 
wife;  and  since,  as  we  have  seen,  there  was 
testimony  tending  to  establish  that  fact,  as 
well  as  to  establish" the  contrary  one,  It  fol- 
lows that  such  finding  must  stand,  and,  In 
the  light  of  It,  the  rights  of  the  parties  must 
be  here  adjudicated. 

The  court  found,  as  a  result  of  the  circum- 
stances surrounding  the  ownership  of  the 
money  and  of  the  purchase  of  the  lots,  that 
upon  their  purchase  they  became  the  sep- 
arate property  of  the  wife,  and  that  they  were 
such  at  the  time  of  her  death.  It  Is  contend- 
ed by  the  appellants  that  this  finding  Is  not 
supported  by  the  proofs.  The  only  facts  tend- 
ing .to  contradict  the  presumption  which 
would  arise  from  the  purchase  of  the  lots 


with  the  money  of  the  wife  grew  out  of  the 
Improvement  of  said  lots,  by  fencing  and 
building  thereon,  by  the  husband,  in  part,  at 
least,  with  his  own  means;  and  the  facts 
shown  in  that  regard  were  not  of  such  a 
nature  as  to  overturn  the  presumption  aris- 
ing from  the  purchase  and  deeding  of  the 
lots.  It  follows  that  the  lots  must  be  assum- 
ed to  have  been  the  property  of  the  wife,  and 
subject  to  disposition  by  her  last  will. 

Hence  we  are  called  upon  to  decide  the 
other  material  question  presented  by  the  rec- 
ord. Said  Phoebe  Ann  Webster  died  on  the 
1st  day  of  February,  1884.  She  left  a  last 
will,  the  substantial  part  of  which  was  In  the 
following  language:  "And  as  to  my  worldly 
estate  and  all  the  property,  real  and  personal 
or  mixed,  of  which  I  shall  die  seised  and  pos- 
sessed of,  or  to  which  I  shall  be  entitled  at 
the  time  of  my  decease,  I  devise  and  bequeath 
and  dispose  thereof  in  the  manner  following, 
to  wit:  As  my  will  Is  that  all  my  Just  debts 
and  funeral  expenses  shall  by  my  executors, 
hereinafter  named,  be  paid  out  of  my  estate 
as  soon  after  my  decease  as  shall  by  them  be 
found  convenient.  Item.  I  give,  devise  and 
bequeath  to  my  husband,  John  Webster,  the 
use,  Improvements,  and  Income  of  my  dwell- 
ing house  and  lots  numbered  two  and  three 
In  block  ten  (10)  of  C.  D.  Boren's  plat  of  the 
city  of  Seattle,  territory  of  Washington,  until 
such  time  as  Is  deemed  by  my  executors  and 
all  interested  in  the  sale  of  said  lots,  to  sell 
said  lands,  together  with  my  lots  numbered 
thirteen  (13)  and  fourteen  (14)  in  block  num- 
bered twelve  (12)  In  McAleer's  Second  addi- 
tion to  the  city  of  Seattle,  and,  out  of  the 
moneys  arising  from  such  sale,  the  sum  of 
four  thousand  dollars  to  be  safely  invested  In 
securities,  and  the  Interest  thereon  to  be  paid 
as  follows,  to  wit:  The  sum  of  twelve  dol- 
lars to  be  paid  annually  to  the  pastor  of  the 
Baptist  Church  of  Seattle,  and  the  remainder 
to  my  husband,  John  Webster,  during  his  nat- 
ural life.  I  give,  devise,  and  bequeath  to  my 
sister,  Louisa  Bogart,  the  sum  of  two  hundred 
dollars,  and  the  residue  of  money  arising  from 
said  sale  to  be  equally  divided  between  and 
among  my  son,  David  H.  Webster,  and  my 
daughter,  Mary  Elizabeth  Thorndyke,  Frank 
E.  Johns,  and  my  adopted  son,  Eddie  M.  Web- 
ster. I  give,  devise,  and  bequeath,  after  the 
death  of  my  husband,  John  Webster,  the  resi- 
due of  the  four  thousand  dollars  to  be  divided 
equally  between  and  among  my  grandchil- 
dren which  shall  be  alive  at  his  decease: 
and, lastly,  I  do  nominate  and  appoint  Thomas 
M.  Alvord,  of  White  River,  to  be  the  execu- 
tor of  this,  my  last  will  and  testament"  It 
is  contended  by  the  appellants  that  the  real 
estate  therein  described  was  not  disposed  of 
by  said  will;  that  the  only  thing  that  passed 
thereby  was  the  right  to  the  possession  by 
the  husband.  John  Webster,  during  his  life- 
time; that  said  will  did  not  affect  the  title 
to  the  property;  but  that  It  descended  to  the 
heirs  In  the  same  manner  that  It  would  have 
done  had  Mrs.  Webster  died  intestate.  The 
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claim  of  the  respondents  is  that  the  title  was, 
by  the  terms  of  the  will,  vested  in  the  execu- 
tor; that  thereunder  he  was  given  full  power 
to  sell  the  property,  and  apply  the  proceeds 
as  directed  in  the  will;  that  the  only  check 
placed  upon  him  in  making  such  sale  was 
that  he  should  consult  those  Interested  in  the 
property  as  to  the  time  when  it  should  be 
made.  The  will  was  not  drawn  by  an  ex- 
pert, and  for  that  reason  the'  most  technical 
and  appropriate  language  was  not  used  in 
framing  the  different  provisions;  but,  in  our 
opinion,  the  intention  of  the  testator  can  be 
gathered  from  the  language  used,  and,  if  it 
can,  it  is  the  duty  of  the  court  to  see  that 
such  Intention  is  given  effect.  The  appellants 
call  attention  to  the  fact  that  there  are  no 
technical  words  which  show  an  intention  to 
pass  the  title  in  the  real  estate  to  the  execu- 
tor or  to  any  other  person.  This  is  probably 
•true,  but  the  fact  that  such  words  are  not 
made  use  of  is  immaterial  If  the  intent  to 
pass  the  title  is  apparent  This  intention  may 
not  clearly  appear  from  any  one  clause  or  pro- 
vision, but  we  think  it  does  appear  from  the 
language  used,  when  construed  as  a  whole. 
To  otherwise  construe  the  language  used  will 
make  Impossible  of  execution  many  of  the 
provisions  of  the  will.  If,  of  two  construc- 
tions of  an  instrument,  one  will  give  effect 
to  all  the  objects  which  it  Is  evident  were 
sought  to  be  accomplished  by  Its  execution, 
and  another  will  not,  the  one  which  ■  will 
should  be  adopted.  If  the  language  used  can 
be  so  interpreted  as  to  allow  such  construc- 
tion. This  rule  applied  to  the  language  of 
the  will  above  set  out  will  compel  us  to  hold 
that  the  title  passed  to  the  executor.  To  hold 
otherwise  would  practically  nullify  the  object 
of  the  testator  in  making  the  will.  The  exec- 
utor Is  required  to  do  things  which  could  only 
'  be  done  by  the  exercise  by  him  of  rights  in 
the  property  flowing  from  full  title;  hence  it 
should  not  be  held  that  it  was  only  the  use  of 
it  that  was  devised.  In  our  opinion,  the  trial 
court  correctly  construed  the  will,  and  made 
such  a  decree  as,  under  the  circumstances  dis- 
closed by  the  record,  did  full  justice  to  all  of 
the  parties  to  the  action.  Hence  such  decree 
will  be  In  all  things  affirmed. 

SCOTT,  DUNBAR,  ANDERS,  and  GOR- 
DON, JJ.,  concur. 


(11  Wash.  889) 

ROY  &  CO.  v.  SCOTT.  HARTLEY  &  CO. 
et  al. 

(Supreme  Court  of  Washington.    March  14, 
1895.) 

Corporations— Contracts  with  Directors— Va- 
liditt — Chattel  Mortgages — Validitt 
— Subsequent  Incumbrances. 

1.  A  corporation  cannot  avoid  a  mortgage 
given  by  its  president  and  secretary,  who  are 
the  only  stockholders,  to  another  corporation, 
upon  the  ground  that  the  same  person  is  presi- 
dent of  both  corporations. 

2.  Contracts  made  with  a  corporation  by  its 
own  directors,  in  good  faith,  and  for  a  sufficient 
consideration,  are  valid. 


3.  Stockholders  of  a  corporation  are  estop- 
ped to  deny  the  validity  of  a  mortgage  in  the  giv- 
ing of  which  they  have  acquiesced. 

4. 1  Hill's  Code,  §  1(548,  making  a  mortgage 
of  personalty  void  as  against  creditors  of  the 
mortgagor  or  subsequent  incumbrancers  for  val- 
ue and  in  good  faith,  unless  it  is  accompanied 
by  the  mortgagor's  affidavit  that  it  is  made  in 
good  faith,  and  without  design  to  delay  credit- 
ors, does  not  apply  where  the  subsequent  incum- 
brancers have  knowledge  of  the  mortgage. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  Roy  &  Co.,  a  corporation,  against 
Scott,  Hartley  &  Co.,  a  corporation,  J.  F. 
McNaught,  and  C.  J.  Johnson.  From  a  judg- 
ment for  the  plaintiff,  defendants  appeal. 
Affirmed. 

Battle  &  Shipley,  for  appellant  McNaught 
Brady  &  Gay,  for  appellant  Johnson.  John 
W.  Corson,  for  respondent 

GORDON,  J.  This  action  was  brought  by 
respondent,  a  corporation,  to  foreclose  a 
chattel  mortgage  given  to  secure  two  prom- 
issory notes,  aggregating  $3,000,  said  notes 
and  mortgage  bearing  date  September  2, 
1893,  executed  by  Scott,  Hartley  &  Co.,  a 
corporation;  also  a  bill  of  sale,  absolute  In 
form,  but  Intended  as  a  mortgage  to  secure 
a  note  for  $500,  to  Barre  Bros.,  which  bill 
of  sale  also  bears  date  September  2,  1893,  and 
covers  all  of  the  property  described  in  the 
mortgage  first  mentioned,  and,  in  addition 
thereto,  also  includes  one  pair  of  horses  not 
covered  by  said  mortgage.  The  last-men- 
tioned note  and  bill  of  sale  intended  to  se- 
cure it  were  duly  assigned  to  respondent 
prior  to  the  commencement  of  this  action. 
Appellants  McNaught  and  Johnson  were 
made  parties  defendant  hi  the  action,  and 
filed  separate  answers.  Appellant  Mc- 
Naught, having  recovered  a  judgment  against 
the  corporation  of  Scott,  Hartley  &  Co.,  on 
March  13,  1894,  caused  an  execution  to  be 
levied  upon  the  property  included  In  the 
bill  of  sale  and  mortgage.  The  appellant 
Johnson  claims  a  portion  of  the  property  by 
virtue  of  a  chattel  mortgage  executed  by  the 
corporation  of  Scott  Hartley  &  Co.,  on  the 
14th  of  February,  1894,  to  secure  Its  note 
to  said  Johnson,  of  even  date  therewith,  in 
the  sum  of  $455.  At  the  time  when  re- 
spondent's mortgage  and  bill  of  sale  were 
executed,  all  of  the  property  in  controversy 
was  in  King  county,  and  said  mortgage  and 
bill  of  sale  were  duly  filed  and  recorded 
therein.  In  January  thereafter,  pursuant  to 
an  arrangement  between  the  corporation  of 
Scott,  Hartley  &  Co.,  mortgagor,  and  the 
respondent,  that  part  of  the  property  In 
question  which  is  embraced  in  Johnson's 
mortgage  (consisting  chiefly  of  horses  and 
their  harnesses),  was  Intrusted  to  one  Lynch, 
and  by  him  taken  to  Whatcom  county,  to  be 
used  in  logging;  the  said  Lynch  promising  in 
writing  to  return  all  of  said  property  to 
King  county  on  or  before  February  15,  1894. 
Respondent  failed  to  record  Its  mortgage  and 
bill  of  sale  in  Whatcom  county  within  30 
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days  after  the  removal  of  said  property  to 
said  county,  or  at  all;  and  it  was  while  said 
property  was  in  Whatcom  county  that  the 
mortgage  was  given  to  Johnson,  who  duly 
filed  and  recorded  the  same  in  said  Whatcom 
county.  Prior  to  March,  1893,  F.  E.  Scott 
and  Thoinas  Hartley  were  copartners  in  the 
logging  business,  under  the  firm  name  of 
Scott  &  Hartley,  and  as  such  were  the  own- 
ers of  nearly  all  the  property  in  question; 
and  said  firm  was  at  that  time  largely  in- 
debted to  the  respondent.  In  March,  1S93, 
the  corporation  of  Scott,  Hartley  &  Co.  was 
organized  by  said  F.  E.  Scott,  Thomas  Hart- 
ley, and  Eugene  Roy,  sole  incorporators  and 
trustees,  said  Roy  being  also  at  that  time  and 
at  all  times  thereafter  the  president  of  re- 
spondent corporation;  and,  upon  its  forma- 
tion, the  firm  of  Scott  &  Hartley  transferred 
to  it  all  of  the  property  here  Involved,  ex- 
cept a  small  portion  which  was  subsequently 
acquired.  Thereafter  said  corporation  of 
Scott,  Hartley  &  Co.  continued  to  deal  with 
respondent,  and  respondent  extended  credit 
to  it  On  August  8,  1893,  Hartley  sold  all 
his  stock  in  the  corporation  of  Scott,  Hartley 
&  Co.  to  Roy,  who  assumed,  as  part  consid- 
eration for  such  transfer,  "all  of  the  liabili- 
ties of  T.  J.  Hartley  upon  the  obligations  of 
the  firm  of  Scott  &  Hartley,  Including,  an 
account  to  Roy  &  Co.,  also  a  note  of  (1,330, 
due  Roy  &  Co.,  and  •  •  •  all  other  obli- 
gations of  T.  J.  Hartley  in  said  firm  of 
Scott  &  Hartley." 

Appellants  assail  the  validity  of  respond- 
ent's mortgage  and  bill  of  sale,  and  urge, 
among  others,  the  following  objections:  (1) 
The  want  of  corporate  authority  to  execute 
the  mortgage;  (2)  that  they  were  given  with- 
out any  consideration,  and  were  fraudulent; 
(3)  that,  Inasmuch  as  Roy  was  the  common 
president  of  both  mortgagor  and  mortgagee 
corporations,  the  transaction  between  them 
was  and  is  void;  (4)  that  the  bill  of  sale  In- 
tended as  a  mortgage  is  void  for  want  of 
the  affidavit  required  by  section  1648  of  1 
Hill's  Code,  concerning  mortgages.  And  the 
further  point  Is  made  by  appellant  Johnson, 
viz.  (5)  that  his  mortgage  Is  a  first  lien 
upon  the  property  described  therein,  because 
of  respondent's  failure  to  record  its  mortgage 
In  Whatcom  county. 

The  testimony  upon  the  trial  was  very 
conflicting,  especially  as  to  the  condition  of 
the  accounts  between  the  corporations  of 
Scott,  Hartley  &  Co.  and  respondent  at  the 
time  when  the  mortgage  to  respondent  was 
given;  but,  in  so  far  as  the  propositions  here 
urged  are  concerned,  the  court  found:  "That 
the  said  chattel  mortgage  and  bill  of  sale  in 
the  plaintiff's  complaint  set  forth  were  ex- 
ecuted and  delivered  by  Eugene  Roy,  as  pres- 
ident, and  F.  E.  Scott,  as  secretary,  of  the 
defendant  corporation,  Scott,  Hartley  &  Co.; 
and  that,  upon  the  date  of  such  execution 
and  delivery  as  aforesaid,  the  said  Eugene 
Roy  and  Frank  E.  Scott  were  the  only  stock- 

'ders  In  the  corporation  of  Scott,  Hartley 


&  Co.  That  there  Is  no  evidence  that  the 
said  mortgages,  or  either  of  them,  were  giv- 
en for  the  purpose  of  defrauding  other  cred- 
itors of  Scott  Hartley  &  Co.;  and  that  there 
Is  no  evidence  that  Scott  Hartley  &  Co.  was 
on  the  2d  day  of  September,  1893,  in  any 
way  Indebted  to  the  defendant  (appellant)  J. 
F.  McNaught  That  the  defendant  Johnson 
took  his  mortgage  upon  portions  of  the  iden- 
tical property  covered  by  the  plaintiff's  mort- 
gage, and  covered  also  by  the  said  bill  of 
sale,  with  full  knowledge  and  notice  of  the 
mortgage  of  the  plaintiff  upon  said  property 
and  the  bill  of  sale  •  •  *  of  the  same 
property,  and  took  the  said  mortgage  as  se- 
curity for  an  antecedent  debt." 

This  court  has  held  in  Webster  v.  Thorn- 
dyke  (decided  March  9,  1895)  39  Pac  677, 
that  "under  the  provisions  of  the  statute  of 
1893,  the  findings  of  the  trial  court  in  an  equi- 
ty cause  stand  upon  substantially  the  same, 
footing  as  those  of  the  court  or  jury  In  * 
law  case;  and,  If  a  finding  is  supported  by 
proof  which  reasonably  established  the  facts 
found,  it  will  not  be  disturbed  because  there 
is  testimony  to  the  contrary,  even  although 
this  court  might  be  of  opinion  that  such  tes- 
timony was  entitled  to  greater  weight  than 
that  which  tended  to  support  the  finding." 
An  examination  of  the  record  has  satisfied 
us  that  there  was  competent  proof  in  the 
court  below  tending  "reasonably  to  estab- 
lish'' the  facta  found;  and.  under  the  rule 
laid  down  in  Webster  v.  Thorndyke,  supra, 
this  court  is  not  warranted  in  disturbing  said 
findings. 

Objections  1  and  3,  above  noticed,  will,  for 
the  sake  of  convenience,  be  considered  to- 
gether, and  they  are:  "(1)  The  want  of  cor- 
porate authority  to  execute  the  mortgage;" 
and  "(2)  that  inasmuch  as  Roy  was  the  com- 
mon president  of  both  mortgagor  and  mort- 
gagee corporations,  the  transaction  between 
them  was  and  Is  void."  As  already  noticed, 
the  court  found  that  at  the  time  of  the  exe- 
cution, Roy  and  Scott  were  the  only  stock- 
holders in  the  corporation  of  Scott  Hartley 
&  Co.;  and  acting  as  president  and  secre- 
tary, respectively,  they  executed  the  Instru- 
ment in  question.  It  follows,  therefore,  that 
neither  they  nor  the  corporation  itself  can  be 
heard  to  repudiate  the  transaction.  Although 
the  law  regards  with  disfavor  contracts  made 
by  directors  of  corporations  with  themselves, 
nevertheless  such  contracts  are  not  neces- 
sarily void.  The  fact  of  such  relationship 
does  not  of  Itself  render  the  transaction 
fraudulent.  While  such  a  transaction  is  well 
calculated  to  arouse  suspicion,  and  calls  for 
a  "rigid  and  severe"  scrutiny  In  Its  exam- 
ination, and  requires  clear  and  full  proof  of 
a  valuable  and  sufficient  consideration  and 
of  the  good  faith  of  the  parties,  still,  when 
such  examination  has  been  made  and  inch 
proof  has  been  furnished,  the  transaction  is 
valid  as  to  creditors,  and  must  stand.  O'Con- 
ner  Min.  &  Manuf  g  Co.  v.  Coosa  Furnace 
Co.  (Ala.)  10  South.  290;  Ashhursfs  Appeal, 
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60  Pa.  St.  290;  Buell  v.  Buckingham,  16 
Iowa,  284;  Gordon  v.  Preston,  1  Watts,  385. 
But,  assuming  that  the  transaction  was  one 
that  could  be  repudiated  without  any  show- 
ing of  fraud  or  injury,  it  would  still  be  void- 
able merely,  and  not  void;  and  the  right  to 
avoid  it  would  belong  only  to  persons  who 
had  an  interest  in  the  property  before  the 
transfer,  and  no  other  person  has  the  right 
to  question  it  or  set  the  sale  aside.  Buell  v. 
Buckingham,  supra;  Hawley  v.  Cramer,  4 
Cow.  717,  744;  Edmondson  v.  Welsh,  27  Ala. 
578;  Wightraan  v.  Doe,  24  Miss.  675;  O'Con- 
ner  Min.  &  Manuf 'g  Co.  v.  Coosa  Furnace  Co., 
supra;  Gordon  v.  Preston,  supra.  Here  ap- 
pellant McNaught  not  only  had  no  interest 
in  or  lien  upon  the  property  at  the  time  when 
the  mortgage  and  bill  of  sale  in  question 
were  given,  but  the  court  has  found  that  he 
was  not  at  that  time  a  creditor,  and  that 
there  was  no  actual  fraud  in  the  transaction 
itself.  Hence  he  clearly  is  not  in  a  position 
to  avoid  the  transaction.  Respondent's  bill 
of  sale  and  mortgage  being  executed  by  the 
only  stockholders  in  the  corporation  giving 
the  same .  as  between  the  corporations  of 
Scott,  Hartley  &  Co.  and  respondent,  the 
same  became  and  were  valid;  and  while  it 
may  be  true,  as  a  proposition  of  law,  that  a 
minority  of  the  stockholders  may  attack  and 
rescind  a  contract  made  without  authority 
of  the  corporation,  and  without  the  consent 
of  such  stockholders,  acquiescence  in  such 
contract  estops  the  corporation  from  impugn- 
ing the  same,  and  this  proposition  seems  to 
be  fully  sustained  by  the  authorities  already 
cited.  Dealings  between  corporations  rep- 
resented by  the  same  persons  as  directors 
may  be  binding  upon  each  corporation  and 
the  stockholders  thereof.  They  become  bind- 
ing if  acquiesced  in  by  the  corporations  and 
their  stockholders.  It  follows  that  the  cor- 
poration of  Scott,  Hartley  &  Co.  is  estopped 
from  setting  up  the  invalidity  of  the  mort- 
gage or  bill  of  sale,  the  whole  number  of  its 
stockholders  having  concurred  therein  and 
participated  in  their  execution;  and  said  in- 
struments, being  valid  as  against  the  corpo- 
ration and  its  stockholders,  are  valid  as  to 
appellant  McNaught,  who,  as  we  have  al- 
ready seen,  was  not  at  that  time  one  of  its 
creditors;  and,  for  like  reasons,  they  are  al- 
so valid  as  to  appellant  Johnson,  who  is 
claiming  merely  as  a  subsequent  incumbran- 
cer. 

The  second  objection  noticed  concerns  ex- 
clusively a  question  of  fact,  and  is  answered 
by  the  finding  "that  there  is  no  evidence 
that  the  mortgages,  or  either  of  them,  were 
given  for  the  purpose  of  defrauding  other 
creditors  of  Scott,  Hartley  &  Co." 

The  fourth  contention  is  "that  the  bill  of 
sale  intended  as  a  mortgage  is  void  for  want 
of  the  affidavit  required  by  section  1648  of 
1  Hill's  Code,  concerning  mortgages."  That 
section  is  as  follows:  "A  mortgage  of  per- 
sonal property  is  void  as  against  creditors 


of  the  mortgagor  or  subsequent  purchasers, 
and  incumbrancers  of  the  property  for  value 
and  In  good  faith,  unless  it  is  accompanied 
by  the  affidavit  of  the  mortgagor  that  it  is 
made  in  good  faith,  and  without  any  design 
to  hinder,  delay,  or  defraud  creditors,  and  it 
Is  acknowledged  and  recorded  in  the  same 
manner  as  is  required  by  law  in  conveyance 
of  real  property."  And  appellants  rely  upon 
this  section,  and  upon  the  cases  of  Say  ward 
v.  Nunan,  6  Wash.  87,  32  Pac.  1022,  and  Say- 
ward  v.  Thayer,  9  Wash.  22,  36  Pac.  966,  and 
38  Pac.  137.  The  appellants  do  not  occupy 
common  ground  as  regards  this  contention. 
The  appellant  Johnson  is  claiming  solely  by 
virtue  of  a  mortgage  executed  subsequently 
to  that  under  which  respondent  claims.  The 
court  has  found  that  he  "took  his  mortgage 
*  *  *  with  full  knowledge  and  notice  of 
[respondent's]  mortgage  and  bill  of  sale." 
Failure  to  attach  the  affidavit  only  renders 
the  instrument  void  as  to  "creditors  and  sub- 
sequent purchasers  and  incumbrancers  of 
the  property"  for  value  and  in  good  faith. 
As  to  parties  having  actual  knowledge  of  the 
existence  of  the  mortgage,  the  failure  to  at- 
tach the  affidavit  Is,  in  effect,  under  the  stat- 
ute, the  same  as  a  failure  to  record;  and 
the  court  has  held  in  the  latter  case  that  it 
was  good  as  between  the  parties  and  those 
having  actual  notice.  Darland  v.  Levins,  1 
Wash.  582,  20  Pac.  309.  Nor  do  we  think 
that  this  objection  can  avail  the  appellant 
McNaught,  who,  as  we  have  already  seen, 
was  not  a  creditor  at  the  time  when  the  in- 
strument was  executed  and  recorded.  The 
statute  makes  the  chattel  mortgage  (unac- 
companied by  the  affidavit)  void  only  as 
"against  creditors  of  the  mortgagor  or  sub- 
sequent purchaser,  and  incumbrancers  of  the 
property  for  value  and  in  good  faith."  The 
word  "subsequent"  relates  not  to  creditors, 
but  to  purchasers  and  Incumbrancers.  As 
between  mortgagor  and  mortgagee,  the  in- 
strument was  valid  and  binding  as  a  mort- 
gage without  the  affidavit;  and  McNaught, 
being  at  that  time  a  mere  stranger  to  the 
property,  and  having  no  interest  in  It,  can- 
not invoke  the  aid  of  the  statute,  which  fa- 
vors a  class  to  which  he  does  not  belong. 

The  sole  remaining  claim  (and  one  which 
concerns  appellant  Johnson  only)  is  "that  his 
mortgagees  a  first  Hen  upon  the  property  de- 
scribed therein,  because  of  respondent's  fail- 
ure to  record  its  mortgage  in  Whatcom  coun- 
ty." As  already  stated,  the  court  below 
found  that  Johnson  had  full  knowledge  of  re- 
spondent's mortgage,  and,  that  being  true,  It 
follows  that  what  has  already  been  said 
herein  concerning  the  failure  to  attach  the 
affidavit  required  by  section  1648  applies  to 
this  last  contention,  and  furnishes  the  an- 
swer to  it. 

The  judgment  appealed  from  Is  affirmed. 

HOYT,  C.  J.,  and  ANDERS,  DUNBAR,  and 
SCOTT,  JJ.,  concur. 
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LAMEY  t.  COFFMAN  et  al. 

(Supreme  Court  of  Washington.    March  1, 
1885.) 

Lien  of  Judgment— How  Created— Transcript 
Filed  with  Auditor— Notice  of  Aitbal 
—On  Whom  Served. 

1.  Though  Code  Civ.  Proc.  §  449,  providing 
in  regard  to  the  docketing  of  judgments  so  as  to 
render  them  a  lien  on  the  judgment  debtor's 
land,  directs  that  a  transcript  of  the  statement 
entered  by  the  clerk  in  his  execution  docket  shall 
be  filed  with  the  auditor,  the  filing  of  a  transcript 
of  the  judgment  itself  is  sufficient. 

2.  The  provision  of  such  section  that  the 
transcript  shall  contain  the  names  "at  length"  of 
all  the  parties  merely  requires  the  names  as  they 
appear  in  the  judgment  entry  not  to  be  abbrevi- 
ated, and  the  full  Christian  names  are  not  neces- 
sary if  not  so  set  out  in  the  judgment  entry. 

3.  Under  the  provision  that  the  transcript 
shall  contain  the  amount  of  the  judgment  and 
costs,  the  failure  to  include  therein  the  amount 
of  the  costs  defeats  the  lien  for  them  alone. 

4.  Under  a  statute  requiring  appellant  to 
serve  Dot  ice  of  appeal  on  all  the  other  parties, 
whether  the  issues  were  decided  for  or  against 
them,  it  is  propei  to  serve  notice  on  a  party 
against  whom  judgment  has  been  rendered  in 
favor  of  appellant. 

Appeal  from  superior  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Patrick  Lamey  against  Walter 
J.  Coffman  and  others.  From  a  judgment 
adjudging  liens  of  some  of  the  defendants 
prior  to  that  of  plaintiff,  ne  appeals.  Af- 
firmed. 

Thomas  B.  Hardin,  for  appellant.  P.  P. 
Carroll,  for  respondent  Friedman.  Carr  & 
Preston,  for  respondents  Sanborn,  Vail  & 
Co.,  Chin  Gee  Hee,  and  Len  Oi  Chin. 

HOYT,  C.  J.  This  action  was  brought  to 
foreclose  a  mortgage  made  by  the  defend- 
ants Waiter  J.  Coffman  and  Josie  Coffman. 
The  other  defendants  were  joined  for  the 
reason  that  they  claimed  some  interest  in 
the  mortgaged  property.  Upon  the  trial  it 
appeared  that  the  interest  of  such  defend- 
ants grew  out  of  judgments  in  their  favor 
against  the  mortgagors.  The  court  held  that 
the  lien  of  some  of  these  judgments  was  su- 
perior to  that  of  the  mortgage  of  the  plain- 
tiff. In  so  doing  it  is  claimed  error  was 
committed  which  should  reverse  the  Judg- 
ment Appellant  concedes  that  the  judg- 
ments hi  question  were  rendered  prior  to  the 
giving  of  the  mortgage,  and  that  an  attempt 
had  been  made  to  make  them  a  lien  upon  the 
real  property  of  the  mortgagors  by  causing 
notices  to  be 'filed  in  the  office  of  the  county 
auditor.  He  does  not.  attack  the  judgments. 
His  claim  is  that  they  were  not  liens  upon 
the  real  estate  of  the  mortgagors  for  the  rea- 
son that  the  provisions  of  the  statute  in  that 
regard  had  not  been  complied  with.  The 
transcript  or  statement  filed  with  the  audi- 
tor was  not  the  same  in  each  case,  but  all 
present  substantially  the  same  questions, 
and,  if  what  was  done  in  one  case  was  suffi- 
cient, that  done  in  the  other  cases  was  also 
sufficient    Hence,  it  will  only  be  necessary 


for  us  to  determine  as  to  the  sufficiency  of 
the  proceedings  in  a  single  case. 

In  the  judgment  of  the  defendants  San- 
born, Vail  &  Co.  they  were  described  as  "A. 
H.  Vail,  W.  I.  Vail,  and  E.  H.  Shepard,  part- 
ners doing  business  as  Sanborn,  Vail  &  Com- 
pany." It  was  against  the  defendants  Coff- 
man, the  mortgagors.'  was  in  the  usual  form, 
and  a  transcript  thereof,  duly  certified,  had 
been  filed  in  the  office  of  the  county  auditor, 
and  duly  entered  and  indexed  by  him.  It 
did  not  appear  from  such  transcript  that 
any  adjudication  had  been  made  as  to  the 
amount  of  costs  to  which  the  plaintiff  was 
entitled.  All  that  appeared  upon  that  sub- 
ject was  that  plaintiff  should  recover  his 
costs  against  the  defendants.  It  is  claimed 
that  the  filing  of  this  transcript  was  insuffi- 
cient to  make  the  judgment  a  lien  upon  the 
real  property  of  the  defendants.  Section 
449  of  the  Code  of  Procedure  is  in  the  fol- 
lowing language:  "Within  twenty  days  after 
the  entry  of  any  judgment  for  the  recovery 
of  money,  the  clerk  shall  enter  in  said  execu- 
tion docket  a  statement  of  the  judgment, 
and  shall,  at  the  request  of  the  judgment 
creditor  or  his  attorney,  furnish  a  transcript 
of  said  judgment  to  the  judgment  creditor, 
and  upon  the  filing  of  said  transcript  in  the 
office  of  the  county  auditor,  it  shall  be  a  lien 
upon  all  real  estate  of  said  judgment  debtor 
in  the  county  where  such  transcript  shall 
be  filed,  for  the  period  of  five  years  from  the 
time  of  the  entry  of  said  judgment  The 
lien  shall  attach  from  the  day  of  the  date  of 
said  judgment  if  said  transcript  shall  have 
been  filed  within  the  said  twenty  days;  and 
in  case  an  attachment  has  been  levied  ujnm 
any  real  estate,  then  from  the  levy  of  the  at- 
tachment The  fees  for  making  and  filing 
such  transcript  shall  be  paid  by  the  judg- 
ment creditor,  and  be  taxed  as  costs  against 
the  judgment  debtor,  and  be  collected  as 
other  costs  in  the  case.  Said  statements 
and  transcripts  shall  contain:  (1)  The 
names,  at  length,  of  all  the  parties;  (2)  the 
date  of  the  judgment  and  against  whom 
rendered;  (3>  the  amount  or  nature  of  the 
judgment  and  costs;  (4)  an  abstract  of  the 
costs  of  each  party,  and  to  whom  belong- 
ing,"—and  it  is  claimed  that  thereunder  the 
statement  or  transcript  filed  with  the  auditor 
must  contain,  among  other  things,  the  names 
at  length  of  all  the  parties,  an  abstract  of 
the  costs  of  each  party,  and  to  whom  be- 
longing. It  will  be  seen  from  the  language 
of  said  section  either  that  there  are  two 
methods  by  which  the  lien  may  be  perfected 
or  there  is  such  a  careless  use  of  terms  as  to 
make  the  provisions  of  the  section  inharmo- 
nious. The  first  part  seems  to  clearly  imply 
that  the  judgment  creditor  should  obtain 
from  the  clerk  and  file  with  the  auditor  a 
transcript  of  the  judgment  while  the  lat- 
ter part  would  be  best  interpreted  by  holding 
that  such  transcript  was  not  of  the  judg- 
ment itself,  but  of  the  abstract  thereof  re- 
quired by  the  clerk  to  be  entered  in  the  exe- 
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cution  docket.  Much  of  the  argument  of 
the  respective  parties  has  been  directed  to 
the  interpretation  of  this  section.  This  ar- 
gument has  been  founded,  not  only  upon  the 
language  of  the  section,  but  also  upon  that 
of  other  sections  relating  to  the  same  subject, 
and  the  history  of  legislation  relating  to 
judgment  Hens  has  been  discussed  at  length. 
We  shall  not  find  It  necessary  to  follow  the 
course  of  this  argument,  since  the  statute, 
as  we  understand  it,  even  if  the  contention 
of  the  appellant  as  to  Its  interpretation 
should  prevail,  was  fully  complied  with 
when  the  transcript  of  the  Judgment  Itself 
was  filed  with  the  auditor.  All  that  is  re- 
quired by  the  statute  is  that  the  transcript 
filed  shall  contain  the  Information  Imparted 
by  the  execution  docket  in  the  clerk's  office; 
and  since  such  Information  must  be  obtained 
by  the  clerk  from  a  judgment  of  record  in 
his  court,  or  from  transcripts  of  judgments 
of  other  courts,  and  since  he  has  nc  superior 
facilities  for  obtaining  information  from 
such  Judgments  or  transcripts  over  that  of 
any  person  to  whom  they  are  presented,  it 
must  follow  that  the  filing  of  a  transcript  of 
the  judgment  itself  conveys  all  the  Informa- 
tion to  one  who  is  bound  to  take  notice  of 
what  Is  filed  that  the  filing  of  a  transcript 
of  the  execution  docket  would  furnish.  The 
execution  docket  Is  made  up  of  facts  ap- 
pearing from  the  judgment  or  transcript, 
and  for  that  reason  can  furnish  no  informa- 
tion not  therein  contained;  so  that  the  ab- 
stract which  the  appellant  contends  should 
have  been  filed  not  only  gives  no  more  infor- 
mation than  would  the  transcript  of  the 
judgment  itself,  but,  for  the  reason  that  the 
greater  includes  the  lesser,  must  give  less 
Information.  Hence,  If  the  transcript  from 
the  execution  docket  for  which  he  contends 
would  have  furnished  proper  notice,  the  one 
actually  filed  furnished  such  notice,  and 
more. 

It  is  also  contended  that  the  names  of  the 
parties  to  the  judgment  did  not  appear  at 
length  In  the  transcript  filed  with  tue  audi- 
tor, and  that  for  that  reason  it  was  Insuffi- 
cient In  our  opinion,  the  provision  as  to 
the  names  appearing  at  length  in  the  state- 
ment or  transcript  only  requires  that  there 
should  be  no  abbreviation  of  the  names  of 
the  parties  shown  by  the  judgment  entry; 
that  It  has  no  reference  to  the  full  Christian 
or  other  names  of  the  parties,  but  only  to 
their  names  as  set  out  In  the  judgment; 
that  if  the  names  are  therein  so  set  out  that 
the  judgment  is  a  valid  one  the  names  set 
out  in  the  same  manner  in  the  transcript  will 
give  proper  notice. 

It  is  further  objected  that  the  particular 
transcript  in  question  was  Insufficient  for 
the  reason  that  the  amount  of  costs  to  which 
the  plaintiff  was  entitled  was  not  made  to 
appear  therefrom.  The  only  effect  that 
could  be  wrought  by  the  failure  to  give  this 
information  would  ba  to  deprive  the  Judg- 


ment creditors  of  the  benefit  of  the  lien  for 
the  costs  Incident  to  their  judgment  That 
a  plaintiff  may  obtain-  a  valid  judgment  the 
principal  sum  of  which  will  be  collectible  by 
process  of  law,  although  there  has  never  been, 
any  adjudication  a3  to  the  amount  of  costs  to 
which  he  Is  entitled,  is  too  clear  to  require 
argument;  and,  If  the  judgment  Itself  will 
be  valid  without  any  adjudication  as  to  costs, 
the  lien  thereof  must  of  necessity  be  created 
by  a  transcript  in  which  the  costs  are  not 
made  to  appear.  The  plaintiff  in  any  case 
may  waive  the  right  to  have  the  costs  Inci- 
dent to  his  judgment,  and  such  waiver  on 
•  his  part  would  not  destroy  his  right  to  have 
his  judgment  collected,  nor,  In  our  opinion, 
would  It  deprive  him  of  the  right  to  have  it 
made  a  Hen  by  the  filing  of  a  transcript 
thereof  with  the  auditor.  The  object  of  the  ' 
record  in  the  auditor's  office  Is  to  give  notice 
to  those  dealing  with  the  property  of  the 
fact  of  the  rendition  of  the  Judgment,  the 
parties  thereto,  and  the  amount  thereof; 
and,  if  no  notice  is  given  as  to  the  amount  of 
the  costs,  it  will  follow  that  as  to  that  portion 
of  the  judgment  or  that  amount  which  is 
incident  to  the  judgment  the  notice  required 
by  the  statute  has  not  been  given.  But  It 
does  not  follow  that  the  notice  as  to  the 
principal  sum  is  not  Just  as  complete  as  It 
would  have  been  if  supplemented  by  a  state- 
ment as  to  costs.  The  trial  court  held  that 
these  Judgment  creditors  had  no  lien  for 
costs,  but  that  they  did  have  as  to  the  prin- 
cipal, and  in  so  doing  correctly  Interpreted 
what  was  done,  and  the  statutes  relating 
thereto.  The  same  course  of  reasoning  will 
result  in  affirming  the  action  of  the  court  as 
to  the  other  defendants. 

A  question  of  costs  on  appeal  is  raised  by 
the  respondent  Friedman.  By  the  judgment 
of  the  trial  court  his  Hen  was  held  to  be 
subsequent  to  that  of  the  appellant  He 
was,  however,  served  by  the  appellant  with 
a  copy  of  the  notice  of  appeal,  and  has  ap- 
peared and  filed  a  brief,  in  which  he  sets 
up  the  facts  as  to  the  Issues  in.  the  trial 
court  having  been  decided  In  favor  of  the 
plaintiff,  and  asks  that  the  appeal  be  dis- 
missed, as  to  him,  with  costs.  In  our  opin- 
ion no  such  costs  can  be  allowed.  Under 
the  statute  it  was  necessary  for  the  plain- 
tiff to  serve  a  copy  of  the  notice  of  appeal 
upon  all  who  had  appeared  in  the  action, 
whether  the  issues  tried  had  been  determin- 
ed for  or  against  them.  The  service  of  such 
notice  upon  one  situated  as  was  the  defend- 
ant Friedman  required  no  action  on  his 
part  unless  he  desired  to  join  In  the  appeal 
and  seek  a  reversal  of  the  judgment  of  the 
trial  court  as  to  him.  The  judgment  will 
in  all  things  be  affirmed.  The  respondents 
who  succeeded  in  the  court  below  will  re- 
cover costs  on  appeal. 

DUNBAR,  ANDERS,  and  GORDON,  JJ., 
concur. 
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STATE  ex  tel.  McKENZIE  et  al.  t.  FOR- 
REST, Commissioner  of  Public  Land*. 
(Supreme  Court  of  Washington.  Feb.  19, 
1895.) 

Tide  and  Shore  Lands— Sale  bt  Land  Cok. 
mission  eh—  Construction  of  Act. 
The  words  "tide  and  shore  lands"  used 
in  1  Hill's  Code,  I  2162,  providing  that  such 
lands  shall  be  appraised,  and  that  such  as  are  not 
specially  reserved  from  sale  shall  be  disposed  of 
by  the  land  commissioner,  as  applied  to  section 
2165,  dividing  the  tide  lands  of  the  state  into 
classes,  and  providing  that  the  first  class  shall 
embrace  "tide  lands"  in  front  of  the  corporate 
limits  of  any  city  or  within  two  miles  thereof 
on  either  side,  are  not  limited  in  meaning  to 
the  strip  between  high  and  low  tide  lines,  but  re- 
fer to  the  lands  between  high-tide  line  and  the 
inner  line  of  the  harbor  reserve. 

.  Petition  by  Angus  McKenzle  and  Timothy 
Gllnn  for  a  writ  of  mandate  to  compel  W.  T. 
Forrest,  commissioner  of  public  lands,  to  is- 
sue deeds  to  tide  lands.  Granted. 

Newman  &  Howard,  for  petitioners.  James 
A  Halght,  Asst.  Atty.  Gen.,  for  respondent. 

SCOTT,  J.  This  is  an  application  for  a 
writ  of  mandate  against  the  respondent,  .as 
commissioner  of  public  lands,  to  compel  him 
to  issue  a  deed  to  the  relators  of  lots  57  and 
58  In  front  of  the  city  of  Falrhaven,  under 
the  act  relating  to  the  sale  of  tide  lands. 
The  case  is  submitted  upon  an  agreed  state- 
ment of  facts,  whereby  it  appears  that  the 
relators  have  proven  every  essential  fact  by 
them  to  be  proved,  and  have  performed  ev- 
ery condition  precedent,  including  a  tender 
of  the  purchase  price  of  said  lots,  to  entitle 
them  to  purchase  under  their  application,  but 
that  the  respondent  refuses  to  issue  a  deed 
to  said  lots  on  the  ground  that  the  same  are 
not  tide  lands,  and  that  the.  relators  are  not 
entitled  to  purchase  them  under  the  act  afore- 
said. 

It  is  conceded  that  said  lots  lie  between  the 
line  of  ordinary  low  tide  and  the  Inner  har- 
bor line  in  front  of  said  city,  and  that  they 
are  bounded  upon  the  easterly  side  by  the 
line  of  ordinary  low  tide  in  the  waters  of 
Bellingbam  Bay,  In  front  of  said  Incorporated 
city  of  Falrhaven,  and  upon  the  westerly 
side  by  the  Inner  harbor  line  in  front  of  said 
city.  It  is  further  agreed  that  the  Whatcom 
county  tide  land  appraisers'  map  of  tide  lands 
lying  in  front  of  said  city  of  Falrhaven,  and 
also  such  appraisers'  map  of  tide  lands  lying 
in  front  of  the  cities  of  New  Whatcom  and 
Blaine,  in  said  county,  and  the  appraisers' 
map  of  the  tide  lands  lying  in  front  of.  the 
several  cities  of  other  counties  In  this  state, 
include,  return,  and  appraise  as  tide  lands 
the  area  lying  between  the  patent  line  or  line 
of  ordinary  high  tide  and  the  inner  harbor 
line,  Irrespective  of  the  location  of  the  line  of 
ordinary  low  tide;  and  that  the  area  lying 
below  the  low-tide  line  and  out  to  the  Inner 
harbor  line,  where  such  low-tide  line  lies 
between  such  inner  harbor  line  and  the  high- 
tide  line,  is  included  In  said  return  and  ap- 


praisement; and  that,  pursuant  to  the  orders 
of  the  state  board  of  equalization  and  appeal, 
the  respondent,  as  such  commissioner,  has  is- 
sued certificates  of  purchase  for  portions  of 
said  last-mentioned  area,  and  many  deeds 
have  been  issued  by  the  state  covering  such 
last-mentioned  area;  this  being  especially 
true  in  Whatcom  county.    It  is  also  agreed 
that  said  map  also  shows  streets  crossing 
said  last-mentioned  area,  both  at  right  angles 
to  and  parallel  to  the  inner  harbor  line.  The 
act  in  question  (1  Hill's  Code,  §  2162)  provides 
that  the  tide  and  shore  lands  In  the  state  of 
Washington  shall  be  appraised,  and  those 
which  are  not  reserved  from  sale  by  the  con- 
stitution and  laws  of  the  state  shall  be  dis- 
posed of  by  the  commissioner.  The  act  (sec- 
tion 2165)  also  provides:  "For  the  purpose  of 
survey  and  appraisal  the  tide  lands  of  the 
state  of  Washington  are  hereby  divided  Into 
three  classes.   The  first  class  shall  embrace 
all  tide  lands  situated  within  or  in  front  of 
the  corporate  limits  of  any  city,  or  within 
two  miles  thereof  upon  either  side.  The  sec- 
ond class  shall  embrace  all  tide  lands  situ- 
ated at  a  greater  distance  than  two  miles  from 
either  side  of  an  Incorporated  city  or  town, 
and  upon  which  are  located  valuable  im- 
provements.  The  third  class  shall  embrace 
all  other  tide  lands."   The  controversy  here 
is  as  to  the  meaning  of  the  term  "tide  and 
shore  lands,"  used  in  said  act,  as  applied  to 
tide  lands  of  the  first  class.    The  relators 
claim  that  the  act  authorizes  the  sale  by 
the  state  of  the  beds  of  all  such  waters  as  lie 
between  the  line  of  ordinary  high  tide  (or 
the  patent  line,  where  the  same  is  below  such 
high-tide  line)  and  the  inner  harbor  line, 
irrespective  of  the  location  of  the  line  of  or- 
dinary low  tide.  The  decisions  upon  this  sub- 
ject are  few  in  number,  and  the  relators  cite 
no  case  where  It  has  been  held  that  the 
term  "tide  lands"  covers  any  land  below 
ordinary  low  tide.    Respondent  insists  that 
said  act  only  provides  for  the  sale  by  the 
state  of  such  portion  of  the  beds  of  such  navi- 
gable waters  as  lies  between  the  lines  of  or- 
dinary low  and  high  tide,  and  does  not  au- 
thorize tbe  sale  of  any  portion  of  the  beds  of 
such  navigable  waters  as  He  below  the  line 
of  ordinary  low  tide,  as  the  same  are  not 
included  within  the  term  "tide  and  shore 
lands."   The  contention  of  the  respondent  is 
supported  by  the  case  of  People  v.  Davidson, 
30  Cal.  379.  and  several  cases  from  other 
states  following  that  decision.   The  respond- 
ent also  claims  that  the  legislature  has  con- 
strued the  term  "tide  lands"  to  mean  lands 
over  which  the  tide  ebbs  and  flows,  and 
which  are  bare  at  low  tide.   Section  6  of  an 
act  found  on  page  731  of  the  Session  Laws 
of  1890  does  contain  such  definition,  but  it  is 
limited  to  the  term  as  used  in  said  act.  It 
further  appears  that  In  that  act,  notwith- 
standing the  definition  aforesaid,  the  term 
"tide  lands"  Is  used  in  a  broader  sense  than 
is  warranted  by  such  definition.  The  title  of 
said  act  and  section  1  thereof  clearly  set 
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forth  that  the  purpose  and  object  of  the  act 
la  to  establish  water  ways  across  the  tide 
flats,  and  nowhere  else.  Section  2  provides 
that  "the  public  ways  provided  for  in  sec- 
tion one  of  this  act  shall  not  be  less  than 
fifty  nor  more  than  one  thousand  feet  wide, 
and  shall  commence  at  the  outer  or  deeper 
water  end,  in  not  less  than  twenty  feet  of  wa- 
ter at  low  tide,  and  shall  extend  inland 
across  the  state's  tide  lands."  It  seems  that 
the  only  purpose  of  the  definition  contained 
in  said  act  was  to  make  it  clear  that  the  wa- 
ter way  should  extend  up  to  the  line  of  or- 
dinary high  tide.  It  is  not  very  material  in 
this  controversy,  however,  what  the  meaning 
of  the  term  "tide  lands"  in  the  act  referred 
to  is,  nor  what  is  the  common-law  meaning 
of  such  term.  The  point  to  be  determined  Is 
in  what  sense  the  legislature  used  said  term 
in  the  tide-land  act  when  applied  to  tide 
lands  of  the  first  class.  In  construing  stat- 
utes, the  particular  inquiry  is  not  what  is 
the  abstract  force  of  words  or  terms  used,  or 
what  they  may  comprehend,  but  is  in  what 
sense  they  were  intended  to  be  used.  Suth. 
St.  Const  §§  245,  246. 

From  an  examination  of  the  constitution 
and  legislation  of  the  state  it  will  be  seen 
that  the  term  "tide  lands"  has  frequently 
been  used  in  a  broader  sense  than  its  literal 
meaning,  which  must  be  conceded  to  be 
those  lands  over  which  the  tide  ebbs  and 
flows,  and  which  are  bare  at  low  tide,  and 
that  such  term  has  been  used  to  embrace 
and  include  the  beds  of  navigable  salt  waters 
lying  below  the  line  of  ordinary  low  tide. 
Sess.  Laws  1890,  p.  428,  contains  an  act  en- 
titled, "An  act  granting  to  the  United  States, 
for  public  purposes,  the  use  of  certain  tide 
lands  belonging  to  the  state  of  Washing- 
ton." This  act  proceeds  to  grant  to  the  Unit- 
ed States  tide  lands  so  long  as  the  United 
States  continues  to  own  the  land  adjoining 
such  tide  lands,  but  provides  that  "this  grant 
shall  not  extend  to  or  Include  any  lands  cov- 
ered by  more  than  four  fathoms  of  water  at 
ordinary  low  tide,"  and,  further,  that  "when- 
ever the  government  of  the  United  States 
shall  cease  to  hold  for  public  purposes  any 
such  tract,  piece  or  parcel  of  land,  the  use 
of  the  tide  lands  bordering  thereon  shall  re- 
vert to  the  state  of  Washington."  The  only 
things  designated  as  granted  by  this  act 
are  tide  lands,  but  it  Is  provided  that  the 
same  may  Include  lands  covered  by  not  more 
than  four  fathoms  of  water  at  ordinary  low 
tide.  In  this  act  the  legislature  certainly 
used  the  term  "tide  lands"  In  a  sense  broad- 
er than  Its  literal  meaning,  and  as  including 
the  beds  of  navigable  waters  below  the  low- 
tide  line.  This  act  was  approved  March  20, 
1890,  six  days  previous  to  the  tide-land  act 
before  us.  The  term  "tide  and  shore  lands" 
was  also  used  In  a  similar  sense  in  an  act  ap- 
proved March  9,  1893.  See  Laws  1893,  p. 
241,  55  1,  2,  9.  Const,  art.  15,  refers  to  the 
area  lying  between  tne  harbor  reserve  and 
the  high-tide  line  as  "Intervening  tide  lands": 


"Sec.  3.  Municipal  corporations  shall  have 
the  right  to  extend  their  streets  over  Inter- 
vening tide  lands  to  and  across  the  area  re- 
served as  herein  provided."  This  space  be- 
tween the  harbor  reserve  and  the  high-tide 
line  must  be  considered  as  "intervening  tide 
lands,"  irrespective  of  the  location  of  the 
low-tide  line,  or,  where  the  low-tide  line  In- 
tervenes between  the  inner  harbor  line  and 
the  high-tide  line,  the  right  to  extend  streets, 
it  would  seem,  must  end  with  the  low-tide 
line;  for  the  easement  or  grant  is  only  over 
"tide  lands,"  and,  if  tide  lands  end  at  the 
low-tide  line,  streets  must  also  end  there.  It 
may  be  contended  that  the  grant  is  also 
"to  and  across"  the  harbor  reserve,  and  there- 
fore the  right  to  extend  streets  exists,  though 
they  may  In  part  pass  over  tide  waters,  and 
not  tide  lands.  But  this  court  has  held,  In 
the  case  of  Columbia  &  P.  S.  R.  Co.  v.  City 
of  Seattle,  6  Wash.  332,  33  Pac.  824,  and  34 
Pac.  725,  that  by  virtue  of  this  constitutional 
provision,  aided  by  the  act  of  Feb.  28,  1890 
(Sess.  Laws,  1890,  p.  733),  cities  may  extend 
existing  streets  paralleling  the  harbor  re- 
serve; and  if  such  street  should  be  located 
below  the  low-tide  line,  and  tide  lands  are 
only  such  as  lie  above  low-tide  line,  then 
such  street  does  not  pass  over  "Intervening 
tide  lands,"  and  has  no  constitutional  grant 
on  which  to  stand,,  for  that  confers  only  a 
grant  over  "tide  lands."  There  is  no  good 
ground  for  believing  that  there  was  any  In- 
tention to  so  limit  the  grant  in  the  constitu- 
tion. In  that  case  the  street  in  controversy 
was,  for  the  greater  portion  of  its  length, 
over  the  tide  waters  below  the  low-tide  line. 
This  court  In  that  case,  and  In  a  number  of 
others  where  tide  lands  were  under  consider- 
ation, did  not  confine  such  term  to  the  nar* 
row  and  literal  meaning  contended  for  by 
the  respondent,  and  which,  no  doubt,  it 
should  receive  generally  where  It  is  not  af- 
fected by  the  context  of  the  act,  the  object 
of  its  enactment,  or  the  system  or  plan  with 
which  It  Is  dealing.  Const  art  17,  8  1, 
also  states:  "The  state  of  Washington  as- 
serts its  ownership  to  the  beds  and  shores 
of  all  navigable  waters  In  the  state  up  to 
and  Including  the  line  of  ordinary  high  tide." 
This  assertion  embraces  a  claim  of  title  ex- 
tending below  the  low-tide  line.  Section  2  of 
said  article,  however,  only  disclaims  title  to 
tide,  swamp,  and  overflowed  lands.  The  term 
"swamp  and  overflowed  lands"  Is  used  in 
contradistinction  to  "tide  lands."  Hence,  in 
salt  waters  "tide  lands"  for  which  patents 
have  been  given  are  the  only  lands  to  which 
title  Is  disclaimed.  Therefore,  If  "tide  lands" 
are  only  such  as  lie  above  low-tide  line,  even 
though  the  calls  of  the  patent  extended  below 
such  line,  title  would  not  be  disclaimed.  But 
this  court  has  held  that  this  disclaimer  of 
title  is  as  broad  as  the  claim  of  title  in  sec- 
tion 1,  supra.  Scurry  v.  Jones,  4  Wash.  408, 
30  Pac.  726.  Again,  Const,  art  27,  §  2,  after 
continuing  territorial  laws  In  force,  adds  this 
provision:  "Provided  that  this  section  shall 
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not  be  so  construed  as  to  validate  any  act 
of  the  legislature  of  Washington  Territory 
granting  shore  or  tide  lands  to  any  person, 
company  or  any  municipal  or  private  corpo- 
ration." It  will  not  he  contended  that,  if  the 
territorial  legislature  had  granted  a  portion 
of  the  beds  of  tide  waters  lying  below  the 
low-tide  line,  such  grant  is  not  within  the 
scope  and  Intent  of  this  proviso  because  it 
was  not  a  grant  of  "shore  or  tide  lands,"  as 
such  term  is  generally  construed.  This  court 
in  the  case  of  Eisenbach  v.  Hatfield,  2  Wash. 
236,  26  Pac.  539,  took  it  for  granted  that  this 
proviso,  notwithstanding  its  language  deals 
only  with  shore  and  tide  lands,  is  as  broad 
as  the  claim  of  title  to  the  beds  and  shores, 
etc.,  asserted  in  article  17,  §  1,  supra.  This 
court  also  said  in  the  case  of  Globe  Mill  Co 
v.  Bellingham  Bay  Imp.  Co.  (Wash.)  38  Pac. 
1112,  that  the  constitution  (article  15,  $  3) 
"confers  upon  municipal  corporations  the  ab- 
solute right  to  extend  their  streets  over  tide 
lands  Intervening  between  the  upland  and 
the  harbor  area,"  and  "that  the  legislature, 
in- proposing  to  dispose  of  the  inner  harbor 
lands"  under  the  provisions  of  the  constitu- 
tion In  regard  to  harbor  areas,  acted  on  the 
supposition  that  all  these  tide  lands  are,  in 
course  of  time,  to  be  converted  Into  solid 
lands."  And,  if  this  were  so,  it  must  have 
meant  that  the  same  were  to  be  extended  to 
the  inner  harbor  line,  and  hot  to  the  more 
or  less  uncertain,  irregular,  and  shifting  low- 
tide  line,  thereby,  in  many  instances,  leaving 
an  irregular  space  between  said  low-tide  line 
and  the  inner  harbor  line,  varying  from  a 
few  inches  to  many  rods,  as  the  case  might 
be. 

The  foregoing  is  sufficient  to  show  that  the 
term  "tide  and  shore  lands"  has  frequently 
been  used  in  the  constitution  and  laws  of 
this  state,  and  referred  to  in  the  decisions 
of  this  court,  as  capable  of  having  a  broader 
meaning  than  the  one  contended  for  by  the 
respondent  If  the  term  "tide  lands"  can 
be  construed  as  broad  enough  to  carry  a 
grant  to  the  United  States  to  lands  covered 
by  not  exceeding  four  fathoms  of  water  at 
low  tide,  and  to  embrace  in  the  disclaimer 
clause  of  the  constitution  land  below  the 
low-water  mark;  and  is  broad  enough  to 
annul  any  grant  of  the  territorial  legisla- 
ture of  lands  below  low-water  mark;  and 
if  the  term  'intervening  tide  lands"  is  broad 
enough  to  permit  cities  to  extend  streets  be- 
low the  low-tide  line,— certainly  the  term 
"tide  and  shore  lands"  is  broad  enough  to 
include  "intervening  tide  lands,"  or  lands, 
which  the  state  owns  by  reason  of  Its  sov- 
ereignty, lying  between  high-tide  line  and 
the  inner  harbor  reserve.  Construing  the 
act  relating  to  the  sale  of  tide  lands  In  the 
light  of  the  constitution  and  existing  leg- 
islation and  the  peculiar  harbor  policy  of 
the  state,  it  is  apparent  that  the  term  "tide 
and  shore  lands"— at  least  as  to  tide  lands 
of  the  first  class— was  used  therein  in  its 
generic  sense,   as  embracing  those  lands 


which  the  state  owhs  lying  below  high-water 
mark,  and  that  by  said  act  provision  was 
made  for  the  sale  of  all  such  lands  as  were 
not  expressly,  by  the  constitution  and  laws 
of  the  state,  reserved  from  sale;  the  reser- 
vation contemplated  being  the  area  within 
the  harbor  reserve,  streets,  water  ways,  gov- 
ernment grants,  and  such  lands  as  have  been 
patented  by  the  United  States.  This  act 
was  passed  after  a  committee  of  the  leg- 
islature had  personally  Inspected  nearly 
every  harbor  in  the  state,  and  the  legisla- 
ture could  not  have  been  unmindful  of  the 
fact  that  the  harbor  reserve  must  In  many 
cases  be  located  considerably  below  the  line 
of  low  tide,  and  that  within  that  area  many 
valuable  Improvements  have  been  erected, 
and  the  right  to  purchase  the  ground  be- 
neath these  was  doubtless  intended  to  be 
granted  thereby.  Certainly,  had  the  legisla- 
ture Intended  to  reserve  from  sale  all  areas 
lying  between  the  low-tide  line  and  the  Inner 
liarl)or  line  in  front  of  incorporated  cities. 
It  would  have  provided  therefor  In  clear  and 
express  language.  There  Is  no  reason  for 
believing  the  legislature  Intended  to  reserve 
from  sale  an  Irregular,  uncertain  strip  lying 
between  the  low-tide  line  and  the  Inner  har- 
bor line.  The  contrary  Is  clearly  apparent, 
and  such  an  intent  could  only  be  made  to 
appear  by  giving  a  literal  and  technical  con- 
struction to  the  words  "tide  and  shore  lands." 
This  would  defeat  the  scheme  of  the  state  in 
the  development  and  Improvement  of  its 
harbors,  retard  commercial  advancement, 
and  force  a  condition  of  affairs  never  con- 
templated by  the  constitution  or  Intended 
by  the  legislature.  A  construction  which 
must  necessarily  occasion  great  public  and 
private  mischief  must  never  be  preferred  to 
a  construction  which  will  occasion  neither, 
or  not  in  so  great  a  degree,  unless  the  terms 
of  the  Instrument  absolutely  require  such 
preference.  Suth.  St.  Const.  §  323.  Statutes 
will  be  construed  in  the  most  beneficial  way 
which  their  language  will  permit,  to  prevent 
absurdity,  hardship,  or  injustice,  to  favor 
public  convenience,  and  to  oppose  all  prej- 
udice to  public  interests.  Id.  §  324. 

The  argument  and  contentions  of  the  re- 
lators, which  we  have  largely  set  forth  here- 
in, should  be  sustained,  even  though  the 
term  In  question  must  receive  a  different 
and  more  limited  meaning  as  to  tide  lands 
of  the  third  class.  We  are  of  the  opinion 
that  said  act,  as  to  tide  lands  of  the  first 
class,  when  construed  in  the  light  of  the 
policy  of  the  state  with  reference  to  Its  har- 
bors, is  capable  of  being,  and  should  be, 
construed  as  if  it  had  Incorporated  therein 
a  proviso  to  the  effect  that  as  to  tide  lands 
of  the  first  class  the  same  should  extend  to 
the  Inner  harbor  line,  and  that  by  the  es- 
tablishment of  harbor  reserves  the  line  of 
low  tide  Is  arbitrarily  fixed  as  coincident 
with  the  Inner  harbor  line,  and-  that  all  lands 
lying  within  such  lnne#  harbor  line  and 
the  high-tide  line  were  fairly  designated  as 
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'Intervening  tide  lands*  This  contention 
will  harmonize  said  act  with  the  constitu- 
tion, and  will  be  consonant  with  the  policy 
of  the  state  as  to  preserving  and  improving 
its  harbors  (1  Hill's  Code,  §  2125  et  seq.),  and 
will  establish  an  orderly  and  uniform  plan 
and  system  of  dealing  with  these  lands;  and 
the  other  construction  would  create  infinite 
confusion  and  disorder.  We  are  of  the  opin- 
ion that  the  writ  should  issue. 

HOTT,  C.  J.,  and  ANDERS  and  GORDON, 
JJ.,  concur. 


(11  Wash.  348) 

GUSTIN  et  aL  v.  JOSB  et  at 
(Supreme  Court  of  Washington.    March  7, 
1895.) 

tbb8pa88  to  land  —  cutting  tlmbeb  —  mea8ubb 
of  Damages— Harmless  Ebbob— Ob- 
jections to  Evidence. 

1.  A  plat  of  land  is  not  necessarily  inadmis- 
sible because  not  made  by  a  civil  engineer. 

2.  Where  the  only  objection  made  to  the  ad- 
mission of  a  map  was  based  on  the  incompe- 
tency of  the  person  who  made  it,  it  cannot  be 
contended  on  appeal  that  it  was  inadmissible  be- 
cause of  extraneous  matter  on  its  face. 

3.  In  an  action  for  the  wrongful  cutting  of 
timber  on  plaintiffs  land,  an  instruction  that 
"the  measure  of  damages  would  be  the  value  of 
the  trees  or  timber  standing  on  the  lands,  and 
the  diminished  value  of  the  land,  if  any,  by 
reason  of  their  having  been  cut."  and  "that  if, 
by  reason  of  the  cutting"  of  the  trees,  "plaintiffs 
have  suffered  damages  to  their  freehold,  other 
than  the  market  value  of  the  trees,"  "then  you 
should  render  a  verdict  for  plaintiff  equal  to  such 
damages,  in  addition  to  such  market  value  of  the 
trees,"  is  erroneous.    Dunbar,  J.,  dissenting. 

4.  Where  the  verdict  shows  that  the  jury 
did  not  take  into  consideration  any  injury  to  the 
freehold,  such  error  is  unprejudicial,  and  there- 
fore not  ground  for  reversal. 

Hoyt,  C.  J.,  dissenting. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  Samuel  D.  Gustin  and  others 
against  Thomas  Jose  and  another.  There 
was  a  Judgment  for  plaintiffs,  and  defend- 
ants appeal.  Affirmed. 

C.  W.  Turner,  for  appellants.  John  G. 
Barnes,  for  respondents. 

DUNBAR,  J.  This  is  an  action  brought 
by  the  respondents  for  damages  for  the  un- 
authorized and  unlawful  cutting  of  timber 
by  the  appellants  off  land  alleged  to  be  the 
land  of  respondents.  The  latter  recovered 
Judgment  for  the  sum  of  $1,748.42,  from 
which  Judgment  the  appeal  is  taken  to  this 
court. 

Under  the  pleadings  in  this  case,  many  of 
the  exceptions  taken  seem  to  us  to  be  taken 
entirely  without  warrant  of  law  or  reason. 
The  proof  of  ownership  of  the  land  was  am- 
ple, and  the  testimony  rightly  admitted. 
The  fact  is  that  the  only  material  issue  in 
this  case  was  the  value  of  the  property  tak- 
en; the  defendants  admitting  in  their  answer 
that  they  cut  and  removed  from  the  land 
described  in  the  complaint  a  certain  amount 


of  timber,  but  alleging  that  it  was  so  cut  and 
removed  by  them  under  a  license  from  plain- 
tiffs, and  by  an  agreement  between  the  plain- 
tiffs and  themselves  that  the  defendants 
were  to  pay  plaintiffs  for  said  timber  at  a 
certain  price,  to  wit,  50  cents  per  1,000  feet 
They  also  allege  a  further  agreement,  made 
after  the  cutting  of  the  timber,  that  the 
price  of  the  timber  taken  should  be  $784,  to 
be  paid  In  cedar  logs;  and  that  afterwards, 
pursuant  to  said  agreement,  defendants  de- 
livered to  plaintiffs  a  certain  number  of  logs 
reasonably  worth  $146.25,  afterwards  refus- 
ing to  receive  the  remainder  of  the  logs.  The 
reply  of  the  plaintiffs  denied  the  license  or 
authorization  of  any  kind,  or  that  there  was 
any  contract  as  to  value,  or  that  they  had 
ever  agreed  to  or  had  received  any  cedar  or 
any  logs  In  payment  of  their  demand.  So 
upon  this  issue  the  case  went  to  trial. 

There  are,  however,  two  exceptions  which 
we  think  should  be  especially  noticed.  Dur- 
ing the  testimony  of  witness  Guilfoll,  a  cer- 
tain plat  of  the  land  from  which  it  was  al- 
leged the  timber  was  taken  was  introduced 
by  the  plaintiffs,  and  its  introduction  was 
objected  to  by  the  defendants.  It  is  claim- 
ed here  In  the  argument  of  the  case  that  thi3 
plat  was .  objectionable,  from  the  fact  that, 
in  addition  to  the  description  of  the  land, 
the  number  of  trees  that  were  alleged  to 
have  been  taken  was  marked  on  the  plat, 
and  also  the  computation  of  the  number  of 
feet  cut  by  the  defendants.  This  is  the  ob- 
jection, and  all  the  objection,  that  Is  raised 
in  this  court  to  the  admission  of  this  plat. 
The  plat  we  think,  was  evidently  objection- 
able; and  had  It  been  admitted  over  the  ob- 
jections of  the  appellants,  for  the  reasons 
urged  here,  it  would  warrant  a  reversal  of 
this  case.  But  an  Investigation  of  the  rec- 
ord shows  that  the  objection  to  the  admis- 
sion of  the  plat  was  not  to  the  plat  itself, 
but  to  the  competency  of  the  person  offering 
it  to  make  the  same.  After  the  witness  had 
testified  that  he  had  made  a  rough  plat  of 
the  land  described  in  the  complaint  the 
plaintiffs  then  offered  the  plat  In  evidence, 
and  the  following  colloquy  ensued:  "Mr. 
Turner  (appellants'  attorney):  Mr.  Guilfoil, 
you  say  that  you  have  been  a  contractor 
and  logger  for  the  past  four  and  a  half 
years?  Ans.  I  have  been  a  logger  for  the 
past  four  and  a  half  years;  previous  to  that 
time,  a  railroad  contractor.  Q.  Are  you  a 
civil  engineer  by  profession?  A.  No,  sir. 
Mr.  Turner:  I  object  to  the  introduction  of 
this  plat.  Mr.  Barnes:  You  say  you  made 
It?  Witness:  Yes,  sir.  Q.  You  made  the 
survey  yourself?  A.  Yes,  sir,"  The  court: 
Objection  overruled.  The  plat  received  in 
evidence."  So  that  it  will  be  seen  that  the 
objectionable  features  in  the  plat  were  never 
called  to  the  attention  of  the  court.  The 
court  had  no  occasion  to  examine  the  plat 
at  all,  and  did  not  do  so,  so  far  as  this  record 
Indicates;  the  only  question  being  as  to  the 
competency  of  the  witness  to  make  the  plat. 
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And  we  think,  notwithstanding  the  fact 
that  the  witness  was  not  a  civil  engineer,  he 
was  perfectly  competent,  under  his  testimo- 
ny, to  make  such  a  rough  draft  as  is  Indi- 
cated by  the  plat  offered.  The  map,  it  is 
true,  Indicates  two  subdivisions  of  land  of 
40  acres  each,  but  any  one  who  could  discov- 
er a  surveyor's  corner  post  could  sketch  this 
map  with  sufficient  accuracy  to  meet  the  re- 
quirements of  this  case.  The  objection, 
therefore,  that  the  map' Itself  was  incompe- 
tent, by  reason  of  the  extraneous  matter  up- 
on its  face,  not  having  been  brought  to  the 
attention  of  the  court,  the  appellants  will 
not  be  allowed  to  avail  themselves  of  it  here. 

Objection  is  also  raised  to  the  Instructions 
given  by  the  court  to  the  jury.  The  court 
Instructed  the  jury  with  reference  to  the 
measure  of  damages,  as  follows:  "You  are 
Instructed:  That,  in  estimating  the  damages 
that  plaintiffs  have  suffered  by  reason  of 
the  acts  of  the  defendants,  you  should  include 
in  such  estimate  the  value  of  the  trees  or  tim- 
ber or  shrubs  cut  or  injured  or  removed  or 
destroyed,  if  any.  That  plaintiffs  are  entitled 
to  have  such  damages  as  will  make  good  the 
diminished  value  of  their  lands  on  account 
of  the  cutting,  removing,  injuring,  or  de- 
stroying of  the  trees,  timber,  or  shrubs  there- 
on. The  measure  of  damages  would  be  the 
value  of  the  trees  or  timber  standing  upon 
the  lands,  and  the  diminished  value  of  the 
land.  If  any,  by  reason  of  their  having  been 
cut  or  removed  or  Injured  or  destroyed.  That 
if,  by  reason  of  the  cutting  or  removal  or  in- 
juring or  destroying  the  trees,  timber,  or 
shrubs  on  the  land  by  the  defendants,  plain- 
tiffs have  suffered  damage  to  their  freehold 
and  Interest  In  the  lands  other  than  the  mar- 
ket value  of  the  trees  standing  upon  the  land, 
then  you  should  render  a  verdict  for  plain- 
tiffs equal  to  such  damage,  in  addition  to 
such  market  value  of  the  trees  or  timber." 
It  is  urged  by  the  appellants  that  there  are 
two  elements  of  damages  implied  in  this 
charge,  viz.  the  value  of  the  timber  cut,  and 
the  injury  done  to  the  land  by  reason  of  the 
cutting;  and  that  the  former  is  comprehend- 
ed in  the  latter;  and  that,  under  the  phrase- 
ology of  this  instruction,  the  Jury  would  be 
misled,  and  would  give  double  damages.  In 
the  judgment  of  the  writer  of  this  opinion, 
this  instruction  was  exactly  right,  and  is 
borne  out  by  the  authorities;  but  the  Judg- 
ment of  the  majority  of  this  court  is  to  the 
effect  that  the  court  did  not  lay  down  the 
proper  rule  for  the  measurement  of  damages, 
but  that  the  Jury  were  not  misled  by  the  In- 
struction, and  that,  therefore,  there  should 
not  be  a  reversal  on  that  ground,  since  it 
was  error  without  prejudice.  Admitting  the 
proposition  so  warmly  contended  for  by  the 
appellants,  that,  where  error  appears  in  the 
instructions  of  the  court,  a  reversal  must  fol- 
low, unless  it  affirmatively  appears  from  the 
record  that  no  prejudice  followed  the  error, 
it  seems  to  us  that  the  whole  record  in  this 
case,  and  especially  the  verdict  of  the  Jury, 


shows  so  conclusively  that  the  Jury  did  not 
take  Into  consideration  any  injury  to  the  free- 
hold, but  that  their  verdict  was  based  en- 
tirely and  exclusively  on  a  computation  of 
the  value  of  the  timber  proven  to  have  been 
removed  from  the  land,  that  It  would  be 
working  an  injustice  to  the  respondents  to 
reverse  this  case  for  the  error  of  the  court 
in  wrongly  instructing  the  Jury  on  this  propo- 
sition. 

As  we  have  before  indicated,  we  find  no 
merit  in  the  other  exceptions,  and  as  all 
questions  of  fact,  including  alleged  settle- 
ments and  payments,  were  passed  upon  by 
the  jury  In  favor  of  the  respondents,  the  judg- 
ment will  be  affirmed. 

ANDERS,  GORDON,  and  SCOTT,  JJ.,  con- 
cur.   HOYT,  C.  J.,  dissents. 


(11  Wash.  296) 
BYERS  v.  ROTHSCHILD  et  al.  (McAN- 
DREWS,  Intervener). 

(Supreme  Court  of  Washington.    March  1, 
1895.) 

pcbchasbr  on  execution  —  rloqt  to  rents  — 
Rent  Falling  Doe  on  Sunday— Review 
on  Appeal— Presumptions. 

1.  Under  Code  Proc.  $  519,  giving  the  ex- 
ecution purchaser  of  premises  the  right  of  pos- 
session until  redemption,  unless  they  are  in  pos- 
session of  a  tenant  holding  under  an  unexpired 
lease,  in  which  case  he  is  given  the  right  to  re- 
ceive the  rents  during  the  same  period,  such  a 
purchaser  of  premises  is  not  entitled  to  rents  be- 
yond the  day  of  redemption,  though  the  rents 
are  payable  in  advance. 

2.  Where  rent  falls  due  on  Sunday,  suit 
therefor  cannot  be  maintained  until  the  next  day. 

3  A  judgment  which  shows  that  it  was  ren- 
dered on  the  pleadings  and  oral  admissions  of 
the 'parties,  which  admissions  do  not  appear  on 
the  record,  will  not  be  disturbed. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  Alpheus  Byers  against  E.  S. 
Rothschild  and  others.  Martin  McAndrews 
Intervened.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  Affirmed. 

Byers,  McElwaln  &  Byers,  for  appellant. 
William  Martin,  for  respondents. 

DUNBAR,  J.  This  action  is  brought  under 
section  519  of  the  Code  of  Procedure.  The 
complaint  alleges,  in  substance,  that  on  the 
9th  day  of  March,  1894,  the  plaintiff  pur- 
chased at  sheriff's  sale  certain  described  real 
estate  in  King  county,  state  of  Washington; 
that  at  said  date  the  defendants  were  holding 
possession  of  said  premises  under  an  unex- 
pired lease;  that  said  lease  was  made  by 
the  former  owner  of  the  premises,  one  Mar- 
tin McAndrews,  and  was  so  conditioned  that 
said  defendants  should  pay  as  rental  for  said 
premises  the  sum  of  $275  per  month;  that 
by  the  terms  of  said  lease,  and  by  virtue 
of  the  law,  on  the  1st  day  of  April,  1894.  there 
became  due  and  owing  from  said  defend- 
ants to  the  plaintiff,  for  the  rent  of  said 
premises,  for  the  month  of  April,  1894,  the 
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sum  of  $275;  alleged  demand,  nonpayment, 
and  demand  for  judgment  for  the  said  sum 
of  1275  and  costs  of  the  action.  Rothschild 
&  Wilzinski,  the  defendants,  answered,  ad- 
mitting the  lease;  alleging  payment  to  one 
Martin  McAndrews  up  to  the  time  of  the 
commencement  of  the  action;  affirmed  that 
they  were  ready  to  pay  rent  to  whomsoever 
the  court  should  direct;  asked  that  the  com- 
plaint as  to  them  be  dismissed,  and  that  the 
said  Martin  McAndrews  be  allowed  and  re- 
quired to  intervene,  to  the  end  that  their 
rights  be  protected,  and  that  they  might  not 
be  subjected  to  another  action  for  the  same 
rent  and  claim.  McAndrews  did  intervene, 
and  filed  an  answer  denying  that  the  plaintiff 
was  the  owner  of  the  premises;  denying 
that  by  the  terms  of  the  lease  and  by  virtue 
of  the  law  there  was  due  and  owing  from 
defendants  to  plaintiff,  for  the  rent  of  the 
premises,  for  the  month  of  April,  1894,  the 
sum  of  $275;  and  for  an  affirmative  defense 
alleged  that,  prior  to  the  commencement  of 
the  above-entitled  action,  McAndrews  ten- 
dered to  plaintiff  the  full  amount,  with  all 
interest  and  all  costs  necessary  to  redeem  the 
premises  from  said  sheriff's  sale,  and  that 
plaintiff  refused  to  accept  the  same;  that 
on  or  about  the  2d  day  of  April,  1894,  he 
duly  served  the  plaintiff  with  a  written  no- 
tice of  his  Intention  to  redeem  the  premises 
described  from  said  sheriff's  sale;  that  there- 
after, on  the  5th  day  of  April,  he  did  redeem 
the  same  by  paying  to  Woolery,  the  sheriff 
of  King  county,  the  sum  of  $49.70,  the 
amount  necessary  to  redeem  said  premises, 
and  the  amount  demanded  by  said  sheriff  to 
redeem  the  same;  and  that  said  redemption 
In  all  respects  complied  with  the  law  pertain- 
ing thereto.  There  were  some  other  allega- 
tions in  relation  to  attachment  in  a  garnish- 
ment proceeding,  which  it  is  not  necessary 
to  notice  here.  Hie  reply  denied  the  tender 
alleged  in  intervener's  answer;  admitted  the 
notice  of  redemption  on  the  2d  day  of  April, 
and  the  redemption  thereafter,  on  the  5th 
day  of  April.  The  cause  came  on  for  trial 
June  7,  1894,  and,  prior  to  impaneling  a 
jury,  appellant,  by  his  attorneys,  in  open 
court,  moved  for  judgment  on  the  pleadings. 
The  motion  was  overruled;  whereupon  the 
respondents  moved  for  judgment,  which  mo- 
tion was  granted.  From  such  judgment  this 
appeal  is  taken. 

This  action  could  not  be  maintained,  in  any 
event,  for  any  length  of  time  exceeding  that 
which  intervened  between  the  1st  day  of 
April  and  the  5th  day  of  April,  the  day  on 
which  it  Is  conceded  the  land  was  redeemed. 
The  law  provides  that  the  purchaser  from  the 
day  of  the  sale  until  a  resale  or  redemption, 
and  the  redemptloner  from  the  day  of  his 
redemption  until  another  redemption,  shall 
be  entitled  to  possession  of  the  property  pur- 
chased or  redeemed,  unless  the  same  be  in 
the  possession  of  a  tenant  holding  under  an 
unexpired  lease,  and  in  such  case  shall  be 
entitled  to  receive  from  such  tenant  the  rents 
v.39p.no.6— 44 


or  the  value  of  the  use'  and  occupation  there- 
of during  the  same  period.  What  is -meant 
by  "during  the  same  period"?  Evidently, 
the  same  period  that  the  purchaser  Is  entitled 
to  where  there  is  no  tenant  holding  under 
an  unexpired  lease,  viz.  from  the  day  of  sale 
until  a  resale  or  redemption.  There  Is  no 
provision  of  this  law  even  suggestive  of  the 
idea  that  the  purchaser  should  be  entitled  to 
possession  beyond  the  day  of  redemption,  or 
that  he  shall  be  entitled  to  receive  the  rents 
or  the  value  of  the  use  and  occupation  of  the 
property  beyond  the  day  of  redemption;  and 
the  fact  that  the  rent  In  this  instance  was 
payable  In  advance,  if  such  is  shown  from 
the  allegations  of  the  complaint,  cannot  add 
to  the  rights  of  the  execution  purchaser  un- 
der the  law.  So  that,  even  conceding  that 
the  execution  purchaser  would  be  entitled  to. 
an  action  against  the  tenant  for  the  price 
contracted  for  between  the  tenant  and  the 
landlord,  all  that  the  plaintiff  in  this  case 
could  under  any  circumstances  collect  would 
be  the  amount  of  rent  due  from  the  1st  to 
the  5th  of  April.  But  he  would  not  even 
be  entitled  to  bring  the  action  in  advance 
for  that  amount,  for  he  could  not  know, 
under  the  law  granting  the  right  of  redemp- 
tion, what  proportion  of  this  amount  he 
would  be  entitled  to  until  it  had  already  be- 
come due  by  lapse  of  time.  The  fact  that 
this  land  was  redeemed  so  shortly  after  this 
suit  was  commenced  shows  the  Impractica- 
bility and  Injustice  of  the  rule  contended  for 
by  the  appellant.  Again,  the  1st  day  of  April 
fell  on  Sunday,  which  is  a  nonjudicial  day, 
and  the  tenant  would  be  entitled  to  the  2d 
day  of  April  to  make  the  payment  to  his 
landlord,  under  their  contract;  and  this 
action  was  commenced  before  his  time  for 
making  the  payment  had  expired.  This  may 
be  a  technical  holding,  but  appellant  here 
is  seeking  to  obtain  a  technical  advantage, 
and  cannot  complain  if  the  construction 
which  he  contends  for  is  applied  to  his  com- 
plaint. Laying  all  these  questions  aside, 
the  appellant,  under  the  record  as  presented 
to  the  court,  could  not  maintain  this  action 
here  In  any  event,  and  it  is  not  necessary 
for  us  to  go  into  a  discussion  of  the  ques- 
tion whether  or  not  the  judgment  should  have 
been  rendered  for  respondents  upon  the 
pleadings,  for,  according  to  the  record,,  this 
case  was  submitted,  not  only  upon  the  plead- 
ings, but  upon  oral  admissions  made  by  the 
respective  parties.  The  judgment  recites  the 
following: .  "This  cause  having  come  on  reg- 
ularly for  trial  on  the  7th  day  of  June,  1894, 
before  Richard  Osborn,  judge  of  said  court, 
and  the  plaintiff  appearing  m  person  and  by 
his  attorneys,  Byers,  McElwain  &  Byers, 
and  the  defendants  in  person  and  by  their 
attorney,  William  Martin,  and  said  cause 
having  been  duly  submitted  to  the  court  for 
Its  decision  upon  motion  for  judgment  upon 
the  pleadings  and  upon  oral  admissions  made 
by  the  respective  parties  in  open  court  of  all 
the  facts  in  said  cause,  and  the  same  being 
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fully  submitted,  and  after  hearing  argument 
by  counsel  for  the  respective  parties,  and  the 
court  being  now  fully  advised  in  the  prem- 
ises, finds  from  said  admissions  that  inter* 
vener  Martin  McAndrews  was  the  owner  in 
fee  simple  of  the  property  described  in  plain- 
tiff's complaint,  at  all  the  times  mentioned 
therein,  and  as  a  matter  of  law  that  defend- 
ants are  entitled  to  Judgment"  The  appel- 
lant has  not  seen  fit  to  bring  to  this  court 
the  record  of  what  these  oral  admissions  were 
which  were  made  by  the  respective  parties  in 
open  court  of  all  the  facts  in  the  cause,  and 
consequently  this  court  cannot  pass  upon 
their  sufflcientcy,  and  must  conclude  that  the 
judge  who  tried  the  cause,  and  who  passed 
upon  these  matters  which  were  submitted  to 
him  outside  of  the  pleadings,  had  sufficient 
testimony  before  him  to  Justify  the  judgment 
which  he  rendered  in  the  cause;  the  pre- 
sumption being  that  the  judgment  was  sus- 
tained by  the  facts  presented  to  the  court 
until  the  contrary  is  shown.  The  judgment 
will  therefore  be  affirmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(54  Kan.  751) 

KANSAS  MIDLAND  RT.  CO.  v.  BREHM. 
(Supreme  Court  of  Kansas.    March  9,  1895.) 
Assignment  or  Right  of  Action. 
Under  our  statutes,  a  right  of  action 
against  a  party  for  negligently  and  wrongfully 
destroying  property  by  fire  is  not  assignable. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Reno  county;  L. 
Houk,  Judge. 

Action  by  John  M.  Brehm  against  the  Kan- 
sas Midland  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Re- 
versed. 

A.  A.  Hurd  and  Robert  Dunlap,  for  plain- 
tiff in  error.  G.  A.  Vandeveer  and  D.  H. 
Martin,  for  defendant  in  error. 

JOHNSTON,  J.  This  was  an  action 
brought  by  John  M.  Brchm  against  the  Kan- 
sas Midland  Railway  Company  and  the  Kan- 
sas Construction  &  Improvement  Company 
to  recover  damages  alleged  to  have  been  suf- 
fered' by  nine  other  parties  through  the  negli- 
gent escape  of  fire  from  the  locomotives  of 
the  defendants  below,  which,  it  is  averred, 
burnt  up  and  destroyed  hay  and  other  prop- 
erty belonging  to  those  parties.  These  claims 
for  damages  were  assigned  to  Brehm.  Two 
of  them  appear  to  have  been  assigned  to  and 
purchased  by  him  outright,  for  a  specific  con- 
sideration, and  the  remainder  of  the  claims 
were  conditionally  assigned  to  him.  The  con- 
ditions were  as  follows:  "Now,  I  have  and  do 
hereby  transfer,  assign,  and  set  over  to  John 
M.  Brehm  all  my  said  claim  against  said 
company,  or  against  whomsoever  it  may  be, 
because  of  said  damages,  hereby  fully  author- 


izing and  empowering  said  Brehm  to  settle 
or  sue  on  said  claim,  and  recover  damages 
therefor,  as  fully  as  I  have  power  to  do  at 
this  time;  and  said  Brehm  Is  to  and  hereby 
agrees  to  pay  to  me  for  my  said  claim  an 
amount  equal  to  whatever  he  may  recover 
and  receive  thereon,  to  be  due  and  payable 
only  after  the  same  comes  into  the  hands  of 
said  Brehm,  less  all  costs,  expenses,  attor- 
ney's fees,  and  one  per  cent.  In  addition  there- 
to, in  consideration  hereof,  and  of  his  agree- 
ing to  take  said  claims  on  the  terms  herein." 
In  the  assignment  it  is  stated  that  on  De- 
cember 6,  1887,  the  Kansas  Construction 
Company,  by  its  negligence,  set  and  permit- 
ted fire  to  escape  from  the  right  of  way  of  the 
Midland  Railway  Company,  thereby  burning 
and  destroying  property  of  a  certain  descrip- 
tion and  of  a  stated  value.  The  answer  of 
the  railway  company  was— First,  a  denial; 
and,  next,  that  the  plaintiff  was  not  the  real 
party  in  interest,  and  had  no  capacity  to  sue; 
and,  third,  that  the  contracts  and  agreements 
between  him  and  the  parties  alleged  to  have 
been  injured  were  champertous  and  contrary 
to  public  policy,  and  that  by  such  agreement 
the  plaintiff  had  undertaken  to  prosecute  the 
alleged  claims  in  his  own  name,  and  at  his 
own  expense,  for  a  part  of  the  proceeds,  in 
case  of  a  recovery.  The  Kansas  Construction 
Company  was  not  served,  and  did  not  appear 
or  answer  in  the  case,  and  no  judgment  was 
rendered  against  it.  Brehm  recovered  upon 
seven  of  the  claims  against  the  railway  com- 
pany, the  total  amount  of  the  recovery  being 
$635. 

It  is  first  contended  that  Brehm  cannot  main- 
tain an  action  upon  any  of  these  claims,  for 
the  reason  that  the  same  do  not  arise  out  of 
contract,  and  are  not  assignable.  It  is  said 
that  the  parties  attempted  to  assign  to  Brehm 
a  naked  cause  of  action  for  a  tort  pure  and 
simple.  They  do  not  assign  to  him  any  prop- 
erty or  property  right,  but  simply  a  cause  of 
action  for  an  alleged  wrong  which  had  been 
done  to  them.  It  is  urged  that  it  is  not  the 
policy  of  the  law  to  permit  the  assignment  of 
torts,  whereby  one  undertakes  to  recover 
damages  for  a  wrong  alleged  to  have  been 
suffered  by  another,  and  that  the  one  who 
suffers  should  be  willing  to  vindicate  his  own 
wrong  If  he  conceives  himself  to  be  injured. 
To  permit  another  to  speculate  on  such  a 
cause  of  action  tends  unduly  to  Increase  liti- 
gation, and  smacks  of  champerty  and  main- 
tenance. As  the  only  right  which  Brehm  had. 
to  any  of  the  claims  was  obtained  upon  as- 
signment and  transfer  from  those  who  had 
been  injured,  he  cannot  recover  on  any  of 
them  if  such  claims  are  not  assignable.  It 
was  a  principle  of  the  common  law  that  a 
chose  in  action  or  right  to  a  thing  not  In  pos- 
session could  not  be  assigned,  and  that  no  man 
could  purchase  another's  right  to  a  suit,  either 
in  whole  or  in  part  This  rule  has  been 
somewhat  modified,  and  later  courts  of  equi- 
ty have  recognized  and  enforced  the  assign- 
ment of  choses  in  action  arising  out  of  con-. 
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tract    In  2  Story,  Eq.  Jur.  f  1040b,  the  rale 
Is  stated  as  follows:  "So,  an  assignment  of  a 
bare  right  to  file  a  bill  hi  equity  for  a  fraud 
committed  upon  the  assignor  will  be  held 
void,  as  contrary  to  public  policy  and  as  sa- 
voring of  the  character  of  maintenance,  of 
which  we  shall  presently  speak.    So,  a  mere 
right  of  action  for  a  tort  is  not,  for  the  like 
reason,  assignable.  Indeed,  it  has  been  laid 
down  as  a  general  rule  that,  where  an  equi- 
table interest  is  assigned,  in  order  to  give  the 
assignee  a  locus  standi  in  Judiclo  in  a  court 
of  equity,  the  party  -assigning  such  right 
must  have  some  substantial  possession,  and 
some  capability  of  personal  enjoyment,  and 
not  a  mere  naked  right  to  overset  a  local  in- 
strument or  to  maintain  a  suit"  The  general 
doctrine,  both  at  law  and  in  equity,  is  that  a 
right  of  action  for  a  pure  tort  is  not  the  sub- 
ject of  assignment    This  rule  has  been  chan- 
ged to  some  extent  by  statute,  and  the  pro- 
visions with  reference  to  what  choses  in  ac- 
tion will  survive  or  abate  by  the  death  of 
either  or  both  of  the  parties  have  been  held 
to  modify  this  rule,  so  that  everything  which 
survives  and  can  be  transmitted  to  the  execu- 
tor or  administrator  of  the  assignor  In  case 
of  death  Is  assignable.    Smith  v.  Railroad 
Co.,  28  Barb.  605,  and  cases  cited.  Sections 
420  and  421  of  our  Code  prescribe  what  ac- 
tions may  survive  to  the  personal  representa- 
tives of  a  party  In  case  of  his  death,  and,  if 
these  provisions  stood  alone,  It  might  per- 
haps, be  said  that  the  legislature  intended  to 
modify  the  common-law  rule  so  that  all  rights 
of  action  which  survive  might  pass  by  as- 
signment   Such  provisions  have  been  held  to 
have  that  effect  In  other  states.    We  have  an- 
other provision,  however,  adopted  at  the  same 
time,  -which  clearly  Indicates  a  legislative  in- 
tent to  restrict  the  assignment  of  choses  in  ac- 
tion to  those  arising  out  of  contract  In  sec- 
tion 26  of  the  Code  it  is  provided  that  "every 
action  must  be  prosecuted  In  the  name  of  the 
real  party  in  interest  except  as  otherwise  pro- 
vided in  section  28;  but  this  section  shall  not 
be  deemed  to  authorize  the  assignment  of  a 
thing  In  action,  not  arising  out  of  contract" 
Evidently  this  provision  recognizes  the  lim- 
itation which  existed  at  common  law  when 
the  Code  was  adopted,  and  Inferentially,  at 
least  provides  that  a  chose  In  action  arising 
oat  of  a  pure  tort  Is  not  assignable.  To  meet 
the  objection  that  a  right  of  action  arising 
out  of  torts  of  this  character  Is  not  assigna- 
ble, defendant  in  error  relies  upon  Steward  v. 
Balderston,  10  Kan.  131.  While  some  of  the 
language  of  the  opinion  In  that  case  might 
seem  to  warrant  the  view  taken  by  defendant 
in  error,  It  Is  manifest  that  the  case  cannot 
be  regarded  as  an  authority  that  a  right  of 
action  arising  out  of  a  tort  is  assignable. 
The  subject-matter  of  that  action  was  a  claim 
for  money  wrongfully  taken;  but  as  the  par- 
ty Injured  In  such  a  case  can  waive  the  tort 
and  soe  as  upon  an  Implied  contract  (Challiss 
v.  Wylle,  85  Kan.  508,  11  Pac.  438),  and  as 
there  was  an,  implied  agreement  to  pay  the 


money.  It  was  treated  as  a  chose  In  action 
arising  out  of  contract  and  was  therefore  as- 
signable. Shortly  afterwards  the  same  sub- 
ject was  under  consideration,  when  It  was 
said:  "At  common  law  no  chose  In  action 
was  negotiable,  or  even  assignable.  In  equi- 
ty every  chose  in  action,  except  a  tort,  was 
assignable;  but  it  was  assignable  subject  *n 
all  equities  that  might  be  set  up  against  it 
Under  our  statutes  every  chose  in  action  is 
assignable,  except  a  tort  the  same  as  it  was 
m  equity.  Olv.  Code,  f  26."  McCrum  v. 
Corby,  11  Kan.  464,  470.  In  this  view,  the 
defendant  In  error  was  not  entitled  to  main- 
tain the  action,  and  hence  the  Judgment  of 
the  district  court  must  be  reversed.  All  the 
justices  concurring. 


(64  Kan.  766) 

GERMAN  REFORM  CHURCH  et  aL  v.  AB- 
BEY et  al. 

(Supreme  Court  of  Kansas.    March  0,  1805.) 
Record  on  Appeal. 
Where  the  case  made  is  neither  attested 
by  the  clerk  nor  has  the  seal  of  the  court  at- 
tached, the  appeal  will  be  dismissed. 

Error  from  district  court  Doniphan  coun- 
ty; R.  O.  Bassett  Judge. 

Action  between  Alberta  B.  Abbey  and  oth- 
ers and  the  German  Reform  Church  and 
others.  From  the  Judgment  the  German 
Reform  Church  and  others  bring  error.  Dis- 
missed. 

S.  L.  Ryan  and  F.  H.  Denning,  for  plain- 
tiffs in  error.  Albert  Perry,  for  defendants 
In  error. 

PER  CURIAM.  The  case  made,  as  pre- 
sented, does  not  comply  with  the  statutory 
provisions.  It  Is  not  attested  by  the  clerk, 
nor  is  the  seal  of  the  district  court  attached 
thereto.  The  Judgment  therefore,  cannot 
be  reviewed.    Karr  v.  Hudson,  19  Kan.  474. 


(66  Kan.  62) 

CHEROKEE  &  P.  COAL  &  MIN.  CO.  v. 
DICKSON. 

(Supreme  Court  of  Kansas.   March  9.  1895.) 

.  Negligence  or  Master— Opinion  Evidence— 
Declarations. 

1.  Where  the  principal  question  to  be  tried 
In  the  case  is  whether  a  coemployfi  of  the  plain- 
tiff was  a  competent  and  skillful  miner,  it  is 
error  to  permit  a  witness,  who  is  himself  a  skill- 
ful miner,  over  the  objection  of  the  defendant 
to  give  his  opinion  as  to  the  skill  and  compe- 
tency of  such  coemployft. 

2.  In  an  action  against  the  principal,  proof 
of  declarations  or  admissions  made  by  an  agent 
with  reference  to  a  past  occurrence,  and  not  in 
connection  with  the  performance  of  any  duty 
or  business  for  his  employer,  is  hearsay  testi- 
mony, and  inadmissible. 

(Syllabus  by  the  Court) 

Error  from  district  court  Crawford  coun- 
ty; J.  S.  West  Judge. 

Action  by  John  Dickson  against  the  Chero- 
kee &  Pittsburgh  Coal  *  Mining  Company. 
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Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed. 

Tnis  action  was  brought  by  John  Dickson 
against  the  Cherokee  &  Pittsburgh  Coal  & 
Mining  Company  to  recover  damages  for  in- 
juries sustained  by  Dickson  while  working 
in  the  defendant's  mine  near  Frontenac,  in 
Crawford  county.  William  Elwood  was  the 
pit  boss  in  charge  of  this  mine,  with  power 
to  employ  and  discharge  miners.  The  peti- 
tion alleges,  and  the  proof  shows,  that  Dick- 
sou  was  working  in  what  is  called  the 
"smoke  room,"  which  is  an  entry  next  to 
the  main  east  entry  In  the  mine.  Next 
south  from  this  smoke  room  was  a  room  in 
which  one  Gustav  Dufresne  mined  coal.  Be- 
tween the  main  east  entry  and  the  smoke 
room  there  was  a  pillar  of  coal  about  20 
feet  wide.  Between  the  smoke  room  and 
Dufresne 'b  room  a  pillar  of  coal  was  left, 
which  the  petition  alleges  should  have  been 
five  or  six  feet  through,  but  which  was  in 
fact,  according  to  the  testimony  of  the  plain- 
tiffs witnesses,  only  about  three  feet 
through.  Into  this  pillar  or  rib  of  coal  Du- 
fresne drilled  a  hole,  and  put  in  a  blast  of 
powder,  which  he  exploded.  Instead  of 
throwing  the  coal  out  into  his  room,  the 
blast  blew  out  through  the  rib  into  the 
smoke  room,  and  burned  the  plaintiff,  who 
was  about  entering  the  smoke  room  from  a 
crosscut  between  the  main  east  entry  and 
the  smoke  room.  It  is  charged  that  Du- 
fresne was  unskillful,  Incompetent,  and  with- 
out experience  in  mining  coal  by  blasting,  of 
which  facts  the  defendant  was  informed, 
and  that  the  Injury  to  the  plaintiff  was  the 
result  of  the  unskillful  manner  in  which  the 
blast  was  put  In.  The  jury  rendered  a  gen- 
eral verdict  in  favor  of  the  plaintiff  for  $2,- 
000,  and  answered  special  questions  sub- 
mitted at  the  request  of  the  defendant  as 
follows:  "Q.  1.  Was  Gustav  Dufresne  a 
practical  and  experienced  miner  at  the  time 
plaintiff  was  Injured?  A.  No.  Q.  2.  If  you 
answer  question  1  in  the  negative,  did  the 
defendant  know  that  he  was  not?  A.  Yes. 
Q.  3.  Did  not  Gustav  Dufresne  Are  the  shot 
that  injured  the  plaintiff  ?  A.  Yes.  Q.  4. 
Was  Gustav  Dufresne  a  colaborer  and  fel- 
low servant  with  the  plaintiff?  A.  Yes.  Q. 
5.  Was  Gustav  Dufresne,  on  the  morning 
the  Injury  to  plaintiff  occurred,  making  an 
air  course  between  his  room  and  the  smoke 
room,  under  the  direction  of  William  El- 
wood? A.  No.  Q.  6.  Were  any  shots  fired 
in  the  room  in  which  Gustav  Dufresne  was 
working,  after  the  shot  that  burned  Dick- 
son? A.  No.  Q.  7.  Was  the  break  through 
made  by  Dufresne  at  or  near  the  face  of  his 
room?  (Refused  and  excepted  to  by  defend- 
ant.) Q.  8.  How  long  before  the  19th  of 
September,  1888,  had  Dufresne  been  work- 
ing in  said  mine?  A.  Two  or  three  months. 
Q.  9.  Did  not  Gustav  Dufresne  mine  as 
much  coal,  and  get  it  out  in  as  good  condi- 
tion, as  an  average  miner,  and  use  his  tools 
as  an  experienced  miner?    A-  No." 


A.  A.  Hurd,  Robert  Dunlap,  and  O.  J. 
Wood,  for  plaintiff  in  error.  Morris  Cllg- 
gitt,  for  defendant  In  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
defendant  in  error  contends  that  the  record 
does  not  contain  all  the  evidence,  and  that 
the  questions  argued  by  the  plaintiff  in  er- 
ror are  not  raised  by  the  record.  There  Is 
no  recital  In  the  case  made  that  it  contained 
all  of  the  evidence.  The  record  shows,  after 
reciting  the  impaneling  the  jury  that  "there- 
upon the  trial  proceeded,  and  the  following 
evidence  was  introduced."  Then  follows 
testimony  of  witnesses  for  the  plaintiff,  aft- 
er which  it  recites  that  "thereupon  the  plain- 
tiff, having  Introduced  all  of  his  evidence, 
rests  his  case."  Then  it  shows  the  filing 
and  overruling  of  a  demurrer  to  the  evi- 
dence. Then  that  "thereupon  the  defendant 
introduced  the  following  evidence,"  and,  aft- 
er the  defendant  had  rested,  and  the  plain- 
tiff Introduced  rebuttal  evidence,  it  contains 
the  recital  "that  thereupon  the  parties,  hav- 
ing introduced  all  their  evidence,  the  judge 
instructs  the  jury."  We  think  the  fair  in- 
ference from  these  recitals  alone  would  be 
that  the  testimony  is  all  here,  but  on  page 
78  occurs  the  following:  "Thereupon  the 
plaintiff  offers  in  evidence  the  deposition  of 
George  Kennedy,  as  agreed  upon  by  the  par- 
ties, which  is  marked  'Exhibit  A,'  and  made 
a  part  of  the  files  in  this  case."  No  deposi- 
tion of  George  Kennedy  appears  in  the  testi- 
mony, nor  is  there  any  Exhibit  A  In  the 
case,  but  just  before  the  acknowledgment  of 
service  of  the  case  of  plaintiffs  attorney 
there  is  a  paper,  not  Identified  in  any  man- 
ner, but  apparently  a  copy  of  a  very  brief 
statement,  signed  by  George  Kennedy,  and 
sworn  to  before  the  clerk.  It  is  possible 
that  this  is  what  Is  referred  to  as  the  deposi- 
tion of  George  Kennedy,  but  there  is  nothing 
to  identify  it  as  such.  The  case  of  Lebold 
v.  Bank,  51  Kan.  381,  32  Pac.  1103,  does  not 
hold  that  no  error  with  reference  to  the  in- 
troduction of  testimony  can  be  reviewed  un- 
less all  of  the  testimony  is  brought  to  this 
court  It  was  merely  held  that,  where  a 
claim  of  error  is  based  on  the  facts  shown 
by  the  testimony,  all  the  testimony  must  be 
included  in  the  record.  The  language  used 
In  the  syllabus  and  opinion  is  perhaps  not 
as  accurate  as  it  should  have  been.  Where 
error  Is  predicated  on  the  admission  or  re- 
jection of  testimony,  it  Is  only  necessary  to 
incorporate  so  much  of  the  evidence  as  Is 
necessary  to  clearly  present  the  points. 

The  questions  presented  on  the  merits  re- 
late to  the  admission  and  rejection  of  testi- 
mony. In  order  to  warrant  a  recovery  by 
the  plaintiff  it  was  incumbent  on  him  to 
prove  that  Gustav  Dufresne  was  wanting  in 
skill  as  a  miner;  that  this  was  known  to  the 
defendant,  or  could  have  been  known  with 
the  exercise  of  reasonable  care;  that  the  in- 
jury to  the  plaintiff  was  caused  by  the  im- 
proper and  unskillful  act  of  Dufresne.  To 
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prove  the  first  of  these  essentials,  Richard 
Wilson  was.  called  as  a  witness  for  the  plain- 
tiff, and,  over  the  object  Jon  and  exception  of 
the  defendant,  testified  as  follows:  "Q.  I 
will  ask  you  to  state  if  you  know  Gustav 
Dufresne.  A.  Yes,  sir;  I  do.  Q.  Do  you 
know  his  nationality?  A.  No,  sir.  Q.  Can 
you  tell  from  his  name?  A.  No,  I  could  not 
Q.  Could  you  give  any  opinion?  A-  Yes,  sir. 
Q.  From  his  name,  from  his  appearance,  and 
from  his  conduct,  have  you  an  opinion  what 
his  nationality  was?  A.  I  have.  Q.  What? 
A.  An  Italian  Q.  I  will  ask  you  to  state, 
if  you  know,  whether  or  not  Dufresne  was  a 
competent  coal  miner,  from  what  you  have 
seen  of  his  work,  or  what  you  have  seen  of 
him?  A.  Yes,  sir.  Q.  Was  he,  or  was  he 
not,  a  competent  miner?  A.  He  was  not." 
On  cross-examination  this  witness  testified: 
**Q.  And  you  don't  know,  as  a  matter  of  fact, 
whether  he  was  an  experienced  or  Inexperi- 
enced miner?  A  From  his  appearance  I 
would  judge  he  was  not  Q.  I  am  asking 
you  from  your  own  knowledge.  A  No,  sir; 
I  do  not  Q.  Now,  you  said  from  his  appear- 
ance he  was  an  inexperienced  miner.  What 
do  you  mean  by  that?  A.  He  worked  bare- 
footed and  naked.  I  never  saw  a  miner  In 
that  way  in  my  life  before.  Q.  Because  of 
that  you  think  he  was  an  inexperienced 
miner?  A.  Yes,  sir;  and  from  others.  Q. 
Do  you  know  anything  about  the  coal  he  took 
out?  A  No,  sir.  Q.  Know  anything  about 
how  he  handled  his  tools?  A.  No,  sir.  Q. 
How  he  drilled?  A.  No,  sir.  Q.  You  Judge 
alone  from  the  fact  that  he  worked  bare- 
footed and  naked?  A.  Yes,  sir.  Q.  And 
you  want  this  jury  to  understand  that  this 
man  was  Inexperienced  because  he  was  bare- 
footed and  naked?  A.  Yes,  sir.  Q.  Without 
taking  into  consideration  bow  he  mined,  or 
how  he  handled  his  tools?  A.  That  is  my 
opinion  of  it"  It  also  appears  from  Wil- 
son's testimony  that  he  himself  did  not  work 
In  the  mine,  while  Dufresne  was  there,  prior 
to  the  time  "of  the  accident  by  which  the 
plaintiff  was  injured,  and  it  does  not  appear 
that  he  ever  saw  him  at  work  in  the  mine. 
William  Elwood,  a  witness  for  the  defendant 
testified  that  Dufresne  was  a  competent  and 
experienced  miner.  The  jury,  in  answering 
the  first  question  submitted  to  them,  find 
that  Dufresne  was  not  a  practical  and  ex- 
perienced miner.  The  question  we  have  to 
answer  is  whether,  where  one  of  the  main 
Issues  to  be  tried  in  the  case  is  the  compe- 
tency and  skill  of  an  employe,  witnesses  ac- 
quainted with  him,  and  with  the  special  em- 
ployment in  which  he  is  engaged,  may  give 
their  opinions  as  to  his  qualifications.  Where 
a  question  as  to  the  skill  of  an  individual 
arises  incidentally  in  the  course  of  a  trial,  it 
is  not  uncommon  for  witnesses  well  acquain- 
ted with  him  and  with  his  calling  to  testify 
directly  as  to  his  skill,  but  in  this  case  it  was 
essential  to  the  plaintiff's  right  of  recovery 
that  he  should  show  that  Dufresne  was  not 
a  fit  person  to  mine  coal,  because  of  a  want 


of  knowledge  and  experience  as  a  miner. 
Experts  are  usually  called  to  testify  with 
reference  to  some  particular  acts  or  matters 
of  which  men  in  general  are  not  competent 
to  judge,  and  are  permitted  to  give  opinions 

.  on  matters  concerning  which  their  judgment 
is  superior  to  that  of  men  in  other  callings, 
because  of  a  special,  line  of  education  and  ex- 
perience. These  expressions  of  'opinion  are 
allowed  only  with  reference  to  those  matters 
concerning  which  the  generality  of  mankind 
are  not  supposed  to  have  sufficient  knowledge 
to  judge  from  a  mere  statement  of  such  facts 
and  circumstances  connected  therewith  as 
can  be  drawn  from  witnesses.  In  such  cases 
those  having  peculiar  skill  and  superior 
knowledge  are  permitted  to  aid  the  Jury  by 
their  opinions.  But  the  opinion  here  asked 
of  Richard  Wilson,  who  appears  himself  to 
be  an  expert  coal  miner.  Is  whether  another 
man  is  an  expert  miner,  and  this  in  a  case 
where  that  is  one  of  the  main  questions  to  be 
tried.  We  do  not  regard  this  as  the  proper 
mode  of  Inquiry.  It  would  be  competent  and 
proper  to  show  what  his  occupation  had  been, 
how  much  experience  he  had  had  as  a  miner, 
the  general  manner  In  which  he  did  his  work, 
and  to  show  by  those  who  were  skilled  in 
the  business  wherein  his  work  differed  from 
that  of  a  skillful  miner.  Whether  proof  of 
particular  unskillful  or  negligent  acts,  accom- 
panied by  proof  of  notice  thereof  to  the  em- 
ployer, is  permissible  or  not  It  is  unneces- 
sary now  to  determine.  It  would  also  be 
proper  to  show  his  general  reputation  where 
he  worked  as  to  skill.  An  employer  must  be 
presumed  to  know  the  general  reputation  of 
his  employes,  though  he  might  not  know  of 
particular  negligent  or  unskillful  acts.  These 
we  deem  the  general  principles  to  be  gleaned 
from  the  authorities,  though  it  must  be  con- 
fessed that  they  are  not  entirely  harmonious. 
In  Butler  v.  Railroad  Co.,  64  N.  W.  208,  it 
was  held  by  the  supreme  court  of  Iowa  that 
"In  an  action  for  death,  caused  by  the  al- 
leged unskillfulness  of  defendant's  engineer, 
a  witness  cannot  testify  as  to  the  engineer's 
skill,  since  that  Is  an  ultimate  fact  to  be  de- 
termined by  the  Jury."  In  the  cases  of 
Brabo  v.  Martin,  5  La.  275,  and  Tullis  v. 
Kldd,  12  Ala.  648,  It  was  held  that  the  opin- 
ion of  one  witness  Is  inadmissible  as  proof 
before  a  jury  of  the  professional  skill  of  an- 
other. On  the  other  hand,  in  the  case  of 
Laros  v.  Com.,  84  Pa.  St.  200,  It  was  held 
that  "It  Is  competent  for  one  expert  to  testify 
to  the  skill  of  another  where  the  knowledge 
of  the  witness  is  derived  from  personal  ob- 
servation." It  was  said  in  that  case  by  Chief 
Justice  Agnew:  "If  I  have  seen  a  workman 
doing  his  work  frequently,  and  know  his 
skill  myself,  surely,  if  I  am  myself  a  Judge 
of  such  work,  I  can  testify  to  his  skill."  We 
have  examined  the  cases  of  Wright  v.  Hardy, 
22  Wis.  348;  Jones  v.  Angell,  95  Ind.  376; 
Olmsted  v.  Gere,  100  Pa.  St  127,— none  of 
which  are  exactly  in  point.    Some  courts 

■  hold  that,  for  the  purpose  of  showing  incom- 
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petency,  the  prior  acts  and  conduct  of  the 
person  on  specific  occasions  may  be  given  In 
evidence,  accompanied  by  proof  of  notice  to 
the  employer.  Baulec  v.  Railroad  Co.,  59  N. 
Y.  356.  On  the  other  hand,  it  has  been  held 
that  proof  of  particular  acts  of  negligence  is 
inadmissible,  and  that  the  employer  can  only 
be  made  liable  by  proof  of  general  reputa- 
tion. Frazier  v.  Railroad  Co.,  38  Pa.  St. 
104;  Hatl  v.  Nay,  144  Mass.  186,  10  N.  E. 
807.  We  think  it  was  not  proper  to  allow 
Wilson  {o  give  his  opinion  to  the  Jury  as  to 
the  competency  of  Dufresne  as  a  miner,  and 
especially  so  as  it  appeared  from  the  cross- 
examination  that  he  had  no  personal  knowl- 
edge as  to  Dufresne's  experience  or  skill  as 
a  miner. 

The  plaintiff  was  recalled  as  a  witness  In 
rebuttal,  and  asked  the  following  questions: 
"Q.  You  heard  Mr.  Elwood  testify,  did  you? 
A.  Yes,  sir.  Q.  I  will  ask  you  if,  in  the  con- 
versation that  Mr.  Elwood  had  with  you  the 
evening  that  you  were  hurt,  that  he  stated  to 
you  substantially  that:  4I  was  afraid  of  the 
Frenchmen  myself.  They  get  so  excited  at 
shooting  times.  That  is  the  reason  I  put 
them  all  in  one  entry/  A.  Yes,  sir."  This 
testimony  was  objected  to  by  the  defendant. 
The  general  rule  is  that  admissions  of  an 
agent,  in  order  to  bind  the  principal,  must 
be  made  in  the  course  of  his  employment, 
and  in  connection  with  and  as  explanatory 
of  something  that  he  does  by  authority  of  his 
employer.  Dodge  v.  Childs,  38  Kan.  526.  16 
Pac.  815;  Railway  Co.  v.  O'Brien,  119  U.  S. 
99,  7  Sup.  Ct  118.  Mere  narrations  of  past 
occurrences,  or  admissions  disconnected  from 
any  service  for  his  employer,  are  subject  to 
the  objections  which  exclude  hearsay  testi- 
mony. Was  the  admission  of  the  objection- 
able testimony  a'bovc  mentioned  of  such  im- 
portance as  to  require  a  reversal  of  the  judg- 
ment? The  writer  inclines  to  the  opinion 
that  in  the  imperfect  condition  of  the  record 
the  errors  are  not  sufficient  to  compel  a  re- 
versal. The  majority  of  the  court,  however, 
hold  otherwise,  and  that,  where  error  is  clear- 
ly shown  with  reference  to  a  vital  issue  in 
the  case,  it  must  be  presumed  to  have  in- 
fluenced the  verdict,  unless  the  record  affirm- 
atively rebuts  the  presumption.  Gilmer  v. 
Higley,  110  U.  S.  47,  3  Sup.  Ct.  471.  For 
the  errors  mentioned  in  admitting  incompe- 
tent testimony,  the  judgment  must  be  re- 
versed, and  a  new  trial  ordered.  All  the  jus- 
tices concurring. 

(5*  Kan.  770) 

CHICAGO  LUMBER  CO.  v.  TOMLINSON 
et  al. 

(Supreme  Court  of  Kansas.   March  9,  1895.) 

Effect  op  Appeal— Cask  Made— Powers  of  Ex- 
ecutors—Mechanic's Lien— Statement 

— Ckoss  Petition  in  Error. 
1.  The  power  of  a  trial  judge  over  a  case 
made  for  the  supreme  court  ceases  after  the 
same  has  been  settled,  attested,  'and  filed,  and  a 
subsequent  unverified  certificate  cannot  be  con- 
sidered. 


2.  Without  any  showing  of  authority  by  the 
will  or  otherwise,  the  executor  of  the  estate  of  a 
deceased  person  will  not  be  held  authorized  to 
bind  the  estate  by  a  new  contract  for  the  com- 
pletion of  a  building,  for  the  erection  of  which 
the  deceased  had  contracted,  but  the  executor, 
being  also  an  heir  and  interested  in  the  property, 
may  bind  himself  personally  by  any  contract  he 
authorizes. 

3.  Where  no  separate  contract  is  made  for 
the  erection  of  a  distinct  portion  of  a  building,  a 
statement  for  a  mechanic's  lien  filed  before  the 
completion  of  the  building  is  premature  and  in- 
effectual. 

4.  Defendants  in  a  trial  court,  wfco  file  crow 
petitions  asking  affirmative  relief  against  code- 
fendauts,  in  order  to  obtain  any  relief  in  this  court 
from  an  adverse  decision  below,  must  either  join 
as  plaintiffs  in  error  or  file  cross  petitions  in  er- 
ror here. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Finney  county; 
A.  J.  Abbott,  Judge. 

The  Chicago  Lumber  Company,  of  Kansas, 
a  corporation,  brought  suit  against  William 
M.  Tomllnson,  Harry  C.  Lucas,  executor  of 
the  will  of  Thomas  Lucas,  deceased,  Silas  T. 
Lucas,  and  others,  heirs  of  said  Thomas 
Lucas,  and  divers  other  parties  having  claims 
against  the  property,  to  recover  a  Judgment 
against  said  Tomllnson  and  the  heirs  of 
said  Lucas,  and  foreclose  a  mechanic's  lien 
on  certain  lots  in  Garden  City.  Judgment 
for  plaintiff  against  Tomllnson  alone,  and 
plaintiff  brings  error.  Reversed. 

The  petition  alleges  that  W.  M.  Tomllnson 
and  Thomas  Lucas  entered  into  a  contract 
with  one  J.  A.  Case  for  the  erection  of  a  two- 
story  stone  building  on  lots  belonging  to  said 
Tomlinson  and  Lucas;  that,  shortly  after 
making  the  contract,  Thomas  Lucas  died; 
that  Harry  C.  Lucas  was  appointed  and 
qualified  as  executor  of  his  will;  that  the 
deceased  left  as  his  heirs  Agnes  M.  Lucas, 
Silas  T.  Lucas,  Emma  Lucas,  Isabella  Lu- 
cas McKlnney,  Amy  Lucas  Reeves,  and  said 
Harry  C.  Lucas;  that  S.  T.  Lucas  was  au- 
thorized by  said  executor  and  said  heirs  to 
represent  the  interests  of  said  parties  in  the 
construction  of  said  building;  that  said  Case 
abandoned  his  contract  before  the  comple- 
tion of  the  building;  that  Tomlinson  and  S. 
T.  Lucas,  in  behalf  of  said  heirs,  thereupon 
entered  into  a  contract  with  the  plaintiff,  by 
the  terms  of  which  it  was  agreed  that  the 
plaintiff  should  furnish  the  lumber  necessary 
for  the  completion  of  such  building,  and  that 
said  Tomlinson  and  said  Lucases  would  pay 
the  plaintiff  both  for  the  lumber  thereafter  to 
be  furnished  and  for  a  part  thereof  which 
had  been  furnished  under  a  contract  with 
said  Case.  The  petition  also  alleged  the  fil- 
ing of  a  statement  claiming  a  mechanic's 
Hen  on  the  3d  of  September,  1887,  and  of  an 
amended  statement  on  the  6th  of  September. 
The  first  statement  alleges  that  the  materials 
were  furnished  under  a  contract  with  John 
A.  Case,  contractor  for  the  erection  of  said 
building,  and  with  Callahan  and  Smith  as 
his  successors  in  the  contract.  It  does  not 
allege  any  contract  directly  with  the  owners. 
The  second  statement  avers  a  subsequent 
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contract  with  the  owners.  The  amended 
petition  was  filed  on  the  16th  of  July,  1888. 
On  the  30th  of  July,  1888,  a  demurrer  on  be- 
half of  the  defendants  was  tiled  by  C.  W. 
Morse  as  attorney.  Answers  and  cross 
petitions  were  thereafter  filed  by  J.  A. 
Sankey,  Felker  &  Ganschow,  and  Rob- 
ert E.  Gray.  Various  motions  with  ref- 
erence to  the  pleadings  were  filed  and  pass- 
ed upon  by  the  court,  and  afterwards  an 
answer  was  filed  by  Harry  C.  Lucas  and  W. 
M.  Tomlinson,  which  was  verified  by  Tom- 
linson,  denying  generally  the  allegations  of 
the  petition.  The  case  came  on  for  trial  at 
the  February  term,  1890,  and  was  submitted 
to  the  court  without  a  jury.  The  record  re- 
cites: "And  the  plaintiff  and  the  cross  peti- 
tioners In  the  cross  petition  in  open  court 
called  the  attention  of  the  court  to  the 
fact  that  the  following  named  defendants, 
to  wit,  Agnes  M.  Lucas,  Silas  T.  Lucas, 
Emma  Lucas,  Isabella  Lucas,  Amy  Lu- 
cas, and  Amanda  O.  Tomlinson,  were  in 
default  for  the  want  of  an  answer,  and  the 
court  thereupon  noted  a  default  as  to  each 
of  the  last-named  defendants."  The  court, 
after  hearing  the  testimony,  at  the  request  of 
Tomlinson  and  H.  C.  Lucas,  answered  cer- 
tain questions  submitted,  among  which  are 
the  followiug:  "First.  Under  what  con- 
tracts, if  any,  did  the  Chicago  Lumber  Com- 
pany furnish  any  building  material  that  was 
used  In  the  construction  of  building  on  lots 
11  and  12  in  block  No.  36  during  the  months 
of  March,  April,  May,  and  all  that  part  of 
June  preceding  the  27th  day.  In  the  year 
1887?  Ans.  Under  a  contract  with  J.  A. 
Case.  Second.  What  amount  of  material, 
and  what  was  the  value  of  the  same,  was 
furnished  by  the  Chicago  Lumber  Company, 
If  any,  during  the  months  of  March,  April, 
May,  and  all  that  part  of  June,  1887,  pre- 
ceding the  27th  day,  used  in  the  construction 
of  said  building?  Material  to  the  amount 
and  value  of  $747.08.  Third.  To  whom  was 
the  above  material  sold  and  delivered,  If  to 
any  one?  To  J.  A.  Case.  Fourth.  Was  any 
material  furnished  by  the  Chicago  Lumber 
Co.  for  said  building,  that  went  Into  the  con- 
struction of  the  same,  after  the  27th  day  of 
June,  1887?  Yes.  Fifth.  What  amount  of 
material  was  furnished  by  the  Chicago  Lum- 
ber Co.  for  said  building  after  the  27th  day 
of  June,  18S7?  To  the  amount  of  $1,306.08." 
"Seventh.  Under  what  contract,  if  any,  did 
tb.e  Chicago  Lumber  Co.  furnish  the  material 
for  said  building  after  the  27th  day  of  June, 
1887?  Under  a  contract  made  with  Silas  T. 
Lucas  and  Wm.  Tomlinson.  Eighth.  When 
was  this  last-mentioned  contract  made,  if 
made  at  all?  About  June  27,  1887."  "Thir- 
teenth. If  you  find  a  contract  was  made  by 
the  defendants,  or  either  of  them,  to  pay 
the  debt  of  Case  to  the  Chicago  Lumber  (3o., 
when  was  It  made,  and  with  whom?  About 
June  27,  1887,  with  S.  Guerrier  and  John 
Cobry,  by  Silas  T.  Lucas  and  Wm.  Tomlin- 
son."   "Fifteenth.  Did  the  Chicago  Lumber 


Co.,  by  authorized  agent  or  otherwise,  cause 
to  be  filed  a  mechanic's  lien  against  the 
property  of  the  defendants?  And,  if  so. 
when  was  it  filed?  The  only  Hen  that  was 
filed  was  filed  September  3,  1887.  The  lien 
statement  of  September  6,  1887,  was  never 
filed.  Sixteenth.  Did  the  Chicago  Lumber 
Co.,  by  authorized  agent  or  otherwise,  cause 
to  be  filed  a  second  mechanic's  lien  against 
the  property  of  the  defendants  in  this  cause, 
as  described  in  the  petition  herein?  No. 
Seventeenth.  If  the  court  finds  that  two 
liens  were  filed  by  the  plaintiff  against  the 
defendants,  was  the  amount  claimed  to  be 
due  the  same  in  both  liens?  Yes."  "Twen- 
ty. What  authority,  If  any,  did  Silas  T. 
Lucas  have  to  represent  Thomas  Lucas  and 
the  heirs  of  Thomas  Lucas,  and  did  S.  T. 
Lucas  receive  additional  authority  .after  the 
death  of  Thomas  Lucas?  If  be  did,  from 
whom  did  he  receive  it,  and  what  was  its 
extent?  Thomas  Lucas  told  Silas  T.  Lucas 
to  *go  ahead  and  finish  the  building.'  He  had 
no  other  authority  that  could  bind  the  es- 
tate." "Twenty-two.  What  interest,  if  any, 
has  Silas  T.  Lucas  In  the  described  proper- 
ty? None  whatever.  Twenty-three.  In  what 
way  or  by  what  title  is  the  described  prop- 
erty held  by  the  respective  defendants,  and 
do  they  hold  it  jointly  or  severally?  They 
hold  it  severally.  Twenty-four.  When  was 
the  building  known  as  and  called  the  'Tom- 
linson and  Lucas  Building'  completed?  About 
September  8,  1887."  "Twenty-seven.  Did 
the  defendants  Tomlinson  and  Thomas  Lu- 
cas in  his  lifetime  contract  with  J.  A.  Case 
to  furnish  the  materials  and  erect  the  build- 
ing in  question?  No."  On  the  request  of 
the  plaintiff  and  cross  petitioners,  the  court 
made  the  following  findings:  "First  When 
was  the  first  item  of  material  furnished  by 
plaintiff  for  the  erection  of  the  building  in 
question?  On  the  21st  day  of  March,  1887." 
"Third.  When  did  Thomas  Lucas  die?  In 
the  latter  part  of  March,  18S7.  Fourth. 
Who  had  charge  of  the  interests  of  the  Lucas 
estate  and  heirs  in  said  building  after  the 
death  of  Thomas  Lucas?  Silas  T.  Lucas. 
Fifth.  State  whether  or  not  Silas  T.  Lucas 
represented  the  estate  of  Thomas  Lucas  In 
the  matter  referred  to  In  the  last  answer, 
and  whether  or  not  the  expenses  of  said  Silas 
T.  Lucas  were  paid  by  the  executor  of  said 
estate.  He  represented  the  executor,  Harry 
C.  Lucas,  and  his  expenses  were  paid  by  the 
estate.  Sixth.  Did  not  Silas  T.  Lucas  and 
William  M.  Tomlinson,  after  the  death  of 
Thomas  Lucas,  meet  at  Garden  City  and 
jointly  treat  with  and  contract  with  the 
plaintiff  and  cross  petitioners?  Yes.  Seventh. 
Please  state  the  inducement,  if  any,  that 
caused  the  plaintiff  and  cross  petitioners  to 
complete  their  several  contracts  in  regard  to 
said  building,  If  they  did  so  complete  them. 
State  what  benefits,  If  any,  moved  to  the 
defendants  Tomlinson  and  Lucas'  estate- 
Lucas'  heirs— by  the  completion  above  re- 
ferred to,  and  to  either  of  them.  They  were 
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promised  by  Silas  T.  Lucas  and  Wm.  Tomlln- 
son  that  the  debts  contracted  by  Case  should 
be  paid,  and  that  all  additional  claims  for 
labor  and  material  should  be  paid."  "Thir- 
teenth. Did  not  the  executor  of  the  estate  of 
Thomas  Lucas  account  in  his  final  report  for 
disbursements  made  by  said  Silas  T.  Lucas 
in  the  erection  of  the  building  in  controversy, 
and  said  Silas  T.  Lucas'  expenses  In  looking 
after  same?  Yes.  Fourteenth.  How  much,  if 
anything,  is  due  the  plaintiff  for  tbe  material 
furnished  and  described  in  the  petition?  $2,- 
502.97."  The  court  found  as  conclusions  of 
law  that  the  plaintiff  was  entitled  to  a  person- 
al judgment  against  W.  M.  Tomlinson  for  the 
amount  found  due,  but  was  not  entitled  to 
any  lien,  nor  to  any  judgment  against  any  of 
the  Lucases. 

Milton  Brown,  Valentine,  Godard  &  Valen- 
tine, and  Ri^htmire  &  Schenck,  for  plaintiff 
in  error.  A.  J.  Hoskinson,  for  defendants  in 
error. 

ALLEN,  J.  (after  stating  the  facts).  The 
defendants  In  error  again  challenge  the 
case  made  on  the  ground  that  it  was  never 
served  on  the  defendants.  This  question 
was  raised  by  motion  and  decided  adverse- 
ly to  the  defendants  in  error  at  the  Febru- 
ary, 1893,  session  of  the  court.  A  supple- 
mental certificate  signed  by  the  trial  judge, 
dated  February  4,  1895,  without  any  at- 
testation, has  been  attached  to  the  case 
made,  but  this  cannot  be  considered.  The 
jurisdiction  of  the  trial  judge  terminated 
when  he  signed  and  settled  the  case  on  the 
23d  of  January,  1891.    Lewis  v.  Linscott, 

37  Kan.  379,  15  Pac.  158;  Graham  v.  Shaw, 

38  Kan.  734.  17  Pac.  332. 

The  trial  judge  held  that  Harry  C.  Lucas, 
as  executor,  had  no  power  to  bind  the  es- 
tate of  his  father,  Thomas  Lucas,  deceased, 
for  the  completion  of  the  building.  Thom- 
as Lucas  was  a  resident  of  Allen  county, 
Ind.  H.  C.  Lucas,  the  executor,  resided  in 
Chicago,  and  all  of  the  heirs  of  the  estate 
of  Thomas  Lucas  were  nonresidents  of 
Kansas.  Silas  T.  Lucas,  although  a  son  of 
Thomas  Lucas,  had  received  an  advance- 
ment from  his  father  amounting  to  more 
than  his  share  of  the  estate,  and  therefore 
had  no  Interest  In  the  estate  left  by  his 
father.  He,  however,  looked  after  his  fa- 
ther's interest  in  the  contract  for  the  erec- 
tion of  the  Garden  City  building,  at  his 
father's  request,  prior  to  his  death,  and 
continued  to  look  after  the  matter  after  his 
death.  H.  C.  Lucas  testified,  among  other 
things:  "Q.  Have  you  not  had  correspond- 
ence with  Mr.  C.  W.  Morse,  one  of  the 
agents  referred  to.  in  connection  with  this 
building?  A.  The  total  business  done  down 
there  was  attended  to  by  my  brother.  Q. 
Was  done  with  your  knowledge  and  con- 
sent? A.  By  my  brother.  Yes.  sir."  We 
think  the  testimony  of  H.  C.  Lucas,  who 
was  entitled  to  a  share  in  his  father's  es- 
tate, and  was  therefore  Interested  in  the 


Garden  City  property,  shows  that  S.  T. 
Lucas,  his  brother,  had  authority  to  repre- 
sent him  and  make  necessary  contracts  for 
the  protection  of  his  interests  in  the  prop- 
erty.   While   he  could  not,   as  executor, 
without  express  authority  in  the  will,  bind 
the  estate  by  a  new  contract,  he  certainly 
could  bind  himself,  individually,  as  one  of 
the  parties  in  Interest    As  to  the  other 
heirs  of  Thomas  Lucas,  the  record  seems  to 
show  that  C.  W.  Morse  filed  a  demurrer  In 
the  case  for  them,  which  was  overruled, 
and   then   made   no   further  appearance. 
Just  before  the  commencement  of  the  trial, 
the  court  noted  a  default  on  the  part  of  the 
Lucas  heirs  other  than  the  executor;  but 
the  court  seems  to  have  tried  the  case  as 
though  H.  C.  Lucas,  the  executor,  were  de- 
fending for  all  of  the  heirs.    The  court 
held  that  S.  T.  Lucas  had  no  authority  to 
bind  any  of  the  heirs  of  his  father,  and  de- 
nied a  judgment  against  any  of  them,  as 
well  as  refused  a  Hon  against  the  property. 
In  the  state  of  the  record,  and  considering 
the  manner  in  which  the  case  was  tried 
and  disposed  of  by  the  court,  we  do  not 
feel    warranted    in    directing  judgment 
against  the  heirs  who  are  apparently  in  de- 
fault   The  proof  relied  on  to  show  that  S. 
T.  Lucas  was  authorized  to  make  any  con- 
tract binding  them  is  very  weak,  if  not  ab- 
solutely wanting.    It  is  urged  by  the  plain- 
tiff in  error  that  the  facts  that  the  ex- 
penses of  S.  T.  Lucas  in  looking  after  the 
business  at  Garden  City  were  paid  by  the 
executor  out  of  the  funds  of  the  estate,  and 
that  certain  payments  were  made  by  his 
direction  on  the  contract  and  that  the  exec- 
utor's final  account,  showing  these  disburse- 
ments, was  assented  to  and  accepted  by  all 
the  heirs,  show  a  ratification  by  them  of  ail 
that  was  done  by  S.  T.  Lucas.    But  the  set- 
tlement only  shows  payments  made  prior 
to  the  27th  of  June,  when  it  Is  alleged  the 
new  contract  was  made  for  the  completion 
of  the  building  after  its  abandonment  by 
Case,  and  the  payments,  other  than  that  of 
$100  to  S.  T.  Lucas,  were  made  in  the  name 
of  J.  A.  Case,  the  original  contractor.  This 
certainly  does  not  show  any  ratification  by 
the  heirs  of  the  contract  subsequently  made 
by  S.  T.  Lucas  with  the  plaintiff  in  this 
case.    S.  T.  Lucas  undoubtedly  had  power 
to  bind  himself  personally,  even  though  he 
had  no  interest  in  the  property;  and  we 
think  the  evidence  in  the  case  shows  that 
he  had  authority  to  bind  H.  C.  Lucas  so 
far  as  his  Interests  were  affected,  and  that 
the  court  erred  in  denying  any  judgment 
against  H.  C.  Lucas. 

The  findings  of  the  court  show  that  the 
building  was  not  completed  until  about  the 
8th  of  September,  while  the  statement  for 
the  lien  was  filed  on  the  3d,  and  therefore 
premature.  The  court  also  finds  that  the 
second  statement  was  never  filed.  As  the 
first  statement  claimed  only  under  a  sub- 
contract with  John  A.  Case,  and  with  Cal- 
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lahan  and  Smith,  as  his  successors,  the 
plaintiffs  would  be  confined  in  their  proof 
to  what  they  furnished  under  such  a  sub- 
contract, and  the  court's  conclusion  of  law 
that  the  plaintiffs  were  not  entitled  to  a 
mechanic's  lien  is  supported  by  the  findings 
of  fact.  Of  course,  the  plaintiffs  cannot 
successfully  urge  Inconsistent  claims.  If 
the  materials  were  furnished  by  them  un- 
der a  subcontract  with  J.  A.  Case,  who 
alone  contracted  directly  with  Tomlinson 
and  Lucas  for  the  erection  of  the  building, 
their  only  remedy  would  be  against  Case 
for  a  personal  judgment,  and  against  Tom- 
linson and  Lucas  for  a  lien  on  the  property 
only.  The  plaintiffs,  however,  seem  to  have 
placed  their  main  dependence  on  the  sub- 
sequent contract  made  with  Tomlinson. and 
S.  T.  Lucas;  and  the  amended  mechanic's 
lien  prepared  by  them  and  claimed  to  have 
been  filed  on  the  6th  of  September,  but 
which  the  court  finds  was  not  filed  in  fact, 
is  framed  on  the  theory  of  this  subsequent 
contract.  If  this  statement  was  not  filed  in 
fact,  or  was  prematurely  filed,  before  the 
completion  of  the  building,  the  plaintiffs 
would  not  be  entitled  to  any  lien,  but 
might  be  entitled  to  a  personal  judgment 
against  such  of  the  defendants  as  author- 
ized the  making  of  the  new  contract,  or 
subsequently  ratified  It. 

The  trial  court  found  that  there  was  due 
to  the  defendants  who  filed  cross  petitions, 
for  labor  and  material  furnished  for  the 
same  building,  the  following  sums:  J.  A. 
Sankey,  $1,111.96;  Felker  &  Ganschow,  $1,- 
916.24;  R.  E.  Gray,  $537.50.  Counsel  for 
plaintiffs  In  error  says  in  his  brief:  "In  be- 
half of  the  cross  petitioners,  we  submit 
their  case  upon  the  propositions  announced 
by  us  In  support  of  the  petition  in  error  by 
plaintiffs  In  error,  for  the  same  error  per- 
meates the  ruling  denying  each  of  them  a 
valid  mechanic's  lien."  None  of  these  par- 
ties appear  in  court  as  plaintiffs  in  error, 
nor  has  any  cross  petition  hi  error  been 
filed  by  either  of  them.  They,  therefore, 
so  far  as  we  are  informed,  have  never  had 
any  case  pending  in  this  court,  except  so 
far  as  their  interests  might  be  affected  by 
the  decision  of  the  case  brought  here  by  the 
Chicago  Lumber  Company.  Their  claims 
for  affirmative  relief  are  not  before  this 
court  in  any  manner. 

A  petition  in  error  has  also  been  filed  and 
separately  numbered,  referring  to  the  same 
case  made,  and  complaining  of  the  ruling  of 
the  court  on  a  motion  made  by  H.  C.  Lucas, 
as  executor,  to  discharge  the  attachment  is- 
sued In  the  action  against  the  property  of 
Thomas  Lucas,  deceased,  on  the  ground, 
among  others,  that  the  evidence  on  the  trial 
shows  that  the  estate  of  Thomas  Lucas  is 
not  liable  upon  the  contract  sued  on  in  this 
action.  Even  if  .we  were  to  treat  the  pe- 
tition in  error  as  properly  attached  to  the 
case  made,  and  entitled  to  consideration, 
•  there  Is  no  error  in  the  ruling  of  the  court 


on  this  motion.  Under  the  evidence  in  the 
case,  no  attachment  could  be  sustained 
against  Harry  C.  Lucas,  as  executor,  what- 
ever the  rights  of  the  parties  might  be 
against  the  heirs  interested  in  the  estate. 
For  the  errors  pointed  out,  the  judgment 
must  be  reversed,  and  a  new  trial  ordered. 
All  the  justices  concurring. 


(54  Kan.  73X) 

GERMAN  FIRE  INS.  CO.  v.  BOARD  OF 
COM'RS  OF  SHAWNEE  COUN- 
TY et  al. 

OAKLAND  HOME  INS.  CO.  v.  SAME. 
(Supreme  Court  of  Kansas.   March  9, 1895.) 
Insurance— Condition. 
A  policy  of  insurance  against  fire  con- 
taining a  condition  which  forbids  the  keeping  or 
use  or  gasoline  upon  the  insured  premises  is 
avoided  by  a  violation  of  the  condition  by  one 
who  occupies  the  premises  with  the  implied  con- 
sent of  the  assured. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Shawnee  county; 
John  Guthrie,  Judge. 

Actions  by  the  board  of  county  commission- 
ers of  Shawnee  county  and  others  against 
the  German  Fire  Insurance  Company  and  the 
Oakland  Home  Insurance  Company.  Judg- 
ments for  plaintiffs,  and  defendans  bring  er- 
ror. Reversed. 

Two  cases  were  brought  by  the  board  of 
county  commissioners  of  Shawnee  county, 
Kan.,  one  against  the  German  Fire  Insurance 
Company  and  the  other  against  the  Oakland 
Home  Insurance  Company,  to  recover  upon 
two  policies  Insuring  a  building  situated  up- 
on the  fair  ground  in  Shawnee  county,  and 
known  as  a  "grand  stand."  It  was  alleged 
that  the  building  was  wholly  destroyed  by 
fire  on  September  28,  1888,  and  that  although 
proofs  of  loss  had  been  made,  and  all  the  con- 
ditions of  the  contract  had  been  performed 
by  the  board  of  county  commissioners,  the 
companies  bad  refused  to  adjust  or  pay  the 
loss.  A  judgment  for  $1,000  was  asked  for  in 
each  case.  The  answers  of  the  insurance 
companies  are  substantially  the  same,  and 
Were— First,  a  general  denial;  second,  an 
averment  that  the  fire  occurred  through  the 
unlawful  act  of  third  persons  and  through 
the  gross  negligence  and  neglect  of  the  plain- 
tiff; and,  third,  that  the  premises  were  so 
occupied  as  to  increase  the  risk  without  the 
consent  of  the  Insurance  companies  being  in- 
dorsed upon  the  policies,  and  that  gasoline 
or  some  volatile  burning  fluid  was  kept  and 
used,  and  was  permitted  by  the  plaintiff  to 
be  kept  and  used,  on  the  premises,  by  rea- 
son of  which  an  explosion  occurred,  which 
destroyed  the  property,  and  that  had  the 
plaintiff  not  permitted  gasoline  to  be  used 
upon  the  premises  the  loss  would  not  have 
occurred.  The  case  was  submitted  to  the 
court  upon  an  agreed  statement  of  facts, 
which  is  as  follows:  "First.  The  policies  of 
insurance  were  Issued,  as  alleged  by  plaintiffs 
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In  their  petition,  March,  1888,  and  were  In 
force  September  28,  1888,  In  favor  of  Shaw- 
nee county,  Kansas,  loss  payable  to  Kansas 
State  Fair  Association,  as  its  interests  may 
appear,  as  lessee;  and  said  policies  are  here- 
by made  a  part  of  this  agreed  statement  of 
facts.  Second.  The  Kansas  State  Fair  As- 
sociation disclaims  any  right,  title,  or  interest 
in  said  policies  of  insurance,  or  the  building 
Insured  thereby.  Third.  On  September  28, 
188S,  said  building  covered  by  said  policies 
of  insurance  was  totally  consumed  by  fire; 
loss,  $6,000.  Fourth.  The  notices  of  loss  and 
proof  of  loss  were  made  as  alleged  in  plain- 
tiffs' petitions.  Fifth.  The  Kansas  State 
Fair  Association  held  a  lease  of  said  fair 
grounds,  including  said  building,  for  twenty 
days  each  year,  as  per  the  terms  of  their  lease 
hereto  attached,  marked  'Exhibit  A.'  Sixth. 
Under  the  terms  of  their  said  lease,  the  Kan- 
sas State  Fair  Association  took  possession  of 
the  fair  grounds  on  September  10,  18&S,  and 
opened  their  fair  September  17,  and  closed 
the  fair  September  22,  1888,  and  began  clean- 
ing up.  On  24th  September  the  local  mem- 
bers of  the  Grand  Army  took  possession  of 
the  fair  grounds  with  a  large  force,  prepar- 
ing for  the  reunion;  the  officials  of  the  State 
Fair  Association,  supposing  the  Grand  Army 
came  by  the  authority  of  the  board  of  county 
commissioners,  abandoned  the  'cleaning  up, 
and  the  Grand  Army  finished  the  work,  and 
made  general  preparations  for  the  reception 
of  their  friends,  renting  booths,  tenting 
grounds,  etc.,  and  opened  up  the  Grand  Army 
reunion  on  Monday,  October  1,  1888.  Sev- 
enth. During  the  time  the  fair  grounds  were 
in  the  possession  of  the  Kansas  State  Fair 
Association,  no  one  was  permitted  to  use 
gasoline  lights  or  stoves,  and  whenever  found 
upon  the  grounds  were  immediately  removed; 
by  force,  if  necessary.  Eighth.  On  and  after 
September  28,  1888,  Bradford  Miller,  H.  C. 
Lindsey,  and  John  M.  Wilkerson  composed 
the  board  of  county  commissioners  of  Shaw- 
nee county;  neither  the  Grand  Army  of  the 
Republic,  nor  any  one  for  them,  made  appli- 
cation to  sa  id  board  of  county  commissioners, 
or  to  any  .member  thereof,  for  authority  to 
use  said  fair  grounds  for  reunion  purposes, 
and  no  authority  of  any  kind,  tacit  or  other- 
wise, was  given  to  said  Grand  Army  to  so 
occupy  said  fair  grounds  by  said  county  com- 
missioners. Ninth.  Neither  the  Kansas  State 
Fair  Association,  nor  any  one  for  them,  au- 
thorized, either  directly  or  Indirectly,  said 
Grand  Army  of  the  Republic  to  occupy  said 
fair  grounds,  nor  did  said  Grand  Army  of 
the  Republic,  nor  any  one  for  them,  ask  for 
or  request  of  said  Kansas  State  Fair  Asso- 
ciation the  right  to  occupy  said  fair  grounds. 
Tenth.  Said  fire  was  caused  as  follows,  to 
wit:  On  September  28,  1888,  a  lunch-counter 
booth  was  occupied  by  a  woman  having  a 
gasoline  stove  and  gasoline  light,  under  lease 
from  some  official  of  the  Grand  Army  of  the 
Republic,  and,  either  by  the  flaring  out  of  the 
light  or  the  explosion  of  the  gasoline  stove, 


the  fire  which  burned  the  'grand  stand*  Was 
started.  Neither  the  board  of  county  commis- 
sioners nor  the  Kansas  State  Fair  Associa- 
tion gave  the  woman  any  authority  to  occupy 
said  booth,  nor  did  any  one  of  them  know 
of  her  existence  until  after  the  fire.  Eleventh. 
Upon  the  time  In  question,  the  G.  A.  R.  re- 
union had  been  extensively  advertised  In  the 
city  of  Topeka,  and  in  the  county  of  Shaw- 
nee, and  was  a  matter  of  general  and  com- 
mon notoriety,  and  the  members  of  the  board 
of  county  commissioners  and  the  officers  of 
the  fair  association  knew  In  advance  of  the 
holding,  and  knew  at  the  time  of  the  hold- 
ing that  it  was  being  held.  Thousands  of 
soldiers  and  citizens  of  Shawnee  county  were 
in  attendance  daily,  the  G.  A.  R.  being  in 
great  favor  with  the  community.  No  ques- 
tions were  asked  as  to  its  rights  there,  and 
its  local  members  controlling  it,  supposing 
the  organization  had  a  right  to  use  the  pub- 
lic property  belonging  to  the  county,  went  on 
and  held  .the  reunion  for  a  period  lasting  sev- 
eral days,  during  all  of  which  time  gaso- 
line stoves  and  lamps  were  used,  booths  rent- 
ed, tents  pitched,  and  games,  fireworks,  par- 
ades, and  festivities  indulged  in.  The  G.  A. 
R.  has  used  the  same  place  before  for  re- 
unions, and  they  supposed  they  had  a  right 
to;  and,  if  they  had  applied  to  the  board  of 
county  commissioners,  they  would  have  been 
willingly  granted  the  use,  gratuitously,  of 
the  said  premises,  for  the  purpose  of  holding 
said  reunion."  Upon  the  pleadings  and  the 
agreed  statement  of  facts,  the  court  found  In 
favor  of  the  plaintiffs  and  against  the  com- 
panies, and  rendered  judgment  against  each 
In  the  sum  of  $1,140.  In  each  case  motions 
for  a  new  trial  were  made  and  overruled, 
and  each  company  brings  the  case  here,  al- 
leging error. 

E.  F.  Ware,  for  plaintiffs  in  error.  R.  B. 
Welch  and  D.  R.  Hite,  for  defendants  in  er- 
ror. 

JOHNSTON,  J.  (after  stating  the  facts). 
Each  policy  contained  a  condition  providing 
that  the  insured  Should  not  keep  or  use  gaso- 
line upon  the  premises,  and  that  a  violation 
of  the  condition  would  avoid  the  policy.  The 
facts  agreed  upon  clearly  show  that  the  fire 
which  destroyed  the  property  was  occasioned 
by  the  use  of  gasoline,  and  it  fairly  appears 
that  the  gasoline  which  caused  the  fire  was 
kept  and  used  upon  the  premises.  The  state- 
ment respecting  it  is  not  as  explicit  as  It 
might  have  been,  but  we  think  that  the  fair 
Import  is  that  the  lunch  counter  was  a  part 
of  the  premises.  .The  burning  of  the  grand 
stand  was  the  subject  of  controversy,  and 
about  which  the  parties  were  stipulating,  and 
the  manifest  meaning  of  their  agreement  Is 
that  the  fire  which  burned  the  grand  stand 
was  communicated  directly  from  the  gasoline 
used  upon  the  premises.  It  is  true  that  the 
gasoline  was  not  kept  and  used  by  the  as- 
sured, nor  by  any  express  authority  granted 
by  them,  and  they  therefore  insist  that  they 
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should  not  be  held  responsible  for  the  use  of 
the  forbidden  article.  Although  It  is  agreed 
that  the  board  of  county  commissioners  gave 
no  authority  for  the  use  of  the  premises  by 
the  Grand  Army  of  the  Republic.lt  Is  agreed 
that  the  fact  that  the  reunion  was  to  be  held 
upon  the  premises  was  a  matter  of  general 
and  common  knowledge.  It  had  been  ex- 
tensively advertised,  and  the  board  of  county 
commissioners  knew  in  advance  that  It  would 
be  held  upon  the  fair  grounds.  It  was  held 
there  for  a  period  of  several  days,  and  gaso- 
line stoves  and  lamps  were  used  without 
hindrance  or  restriction.  The  board  of  coun- 
ty commissioners  not  only  knew  that  the  re- 
union was  to  be  held  upon  the  fair  grounds, 
as  other  reunions  had  been  held  before,  but 
they  would  have  willingly  granted  the  use 
of  the  premises  for  that  purpose  If  applica- 
tion had  been  made.  Under  such  circumstan- 
ces, the  members  of  the  Grand  Army  of  the 
Republic  cannot  be  regarded  as  strangers  or 
trespassers,  nor  can  the  assured  escape  re- 
sponsibility for  the  use  of  the  prohibited  ar- 
ticles. The  company  stipulated  in  each  case 
that  it  would  not  assume  the  risk  of  the  use 
of  a  very  dangerous  and  combustible  mate- 
rial. The  violation  of  these  conditions  by  any 
one  who  occupied  the  premises  with  the  im- 
plied consent  of  the  assured  is  equivalent  to 
a  violation  by  the  assured  themselves.  Under 
the  facts  it  must  be  held  that  the  Grand 
Army  of  the  Republic  occupied  and  held 
control  of  the  grounds  with  at  least  the  im- 
plied assent  of  the  board  of  county  commis- 
sioners, and  when  they  intrusted  the  occupa- 
tion and  control  of  the  premises  to  another 
the  latter  became  their  representative,  for 
whom  they  must  answer  as  for  themselves. 
Insurance  Co.  v.  Gunther,  116  U.  S.  113,  6 
Sup.  Ct  306;  Gunther  v.  Insurance  Co.,  134 
U.  S.  110,  10  Sup.  Ct  448;  Kelly  v.  Insur- 
ance Co.,  97  Mass.  284;  Diehl  v.  Insurance 
Co.,  58  Pa.  St.  443;  Insurance  Co.  v.  Sim- 
mons, 30  Pa.  St.  299.  The  condition  in  the 
policy  that  gasoline  should  not  be  used  on 
the  premises  is  plain  and  unambiguous,  and 
the  defendants  in  error  expressly  agreed  that 
a  violation  of  this  condition  should  operate 
as  a  forfeiture  of  all  insurance  under  the 
policy.  It  was  a  reasonable  condition,  and 
they  cannot  reasonably  complain  of  the  en- 
forcement of  a  forfeiture.  The  judgment  in 
each  case  will  be  reversed^  and  the  cause  re- 
manded, with  the  direction  that  judgment 
shall  be  entered  In  each  case  in  favor  of  the 
insurance  company.  All  the  justices  concur- 
ring. 


(54  Kan.  750) 

OBERT  et  al.  v.  OBERLIN  LOAN,  TRUST  & 
BANKING  CO. 
(Supreme  Court  of  Kansas.   March  9, 1895.)  , 
Appellate  Jurisdiction. 
Dismissed  for  want  of  jurisdiction,  the 
amount  in  controversy  being  less  than  $100. 
(Syllabus  by  the  Court) 


Error  from  district  court,  Rawlins  coun- 
ty; G.  Webb  Bertram,  Judge. 

Action  by  the  Oberlin  Loan,  Trust  &  Bank- 
ing Company  against  W.  H.  Spears,  in  which 
a  judgment  was  rendered  for  plaintiff.  There 
was  a  decree  giving  such  company  a  Hen 
on  hand  for  the  amount  of  Its  judgment 
prior  to  a  judgment  held  by  H.  H.  Obert 
and  others  against  said  Spears.  Said  H.  Ii. 
Obert  and  others  bring  error.  Petition  dis- 
missed. 

J.  C.  Cole  and  W.  B.  Ingersoll,  for  plain- 
tiffs in  error.  Bertram  &  McElroy,  for  de- 
fendant In  error. 

ALLEN,  J.  The  plaintiffs  in  error  obtain- 
ed a  judgment  in  the  trial  court  against  W. 
H.  Spears  for  $285.59,  and  for  the  foreclos- 
ure of  a  mortgage  on  a  quarter  section  of 
land.  The  Oberlin  Loan,  Trust  &  Banking 
Company  also  obtained  a  judgment  against 
Spears  for  $65.60,  and  directing  a  sale  of 
the  lands,  subject  to  a  prior  mortgage  for 
$400,  and  that  the  proceeds  be  applied- 
First,  to  the  payment  of  costs;  second,  to 
the  payment  of  the  judgment  In  favor  of 
the  defendant  in  error;  and,  third,  in  pay- 
ment of  the  plaintiffs'  claim.  The  only  er- 
ror alleged  Is  In  decreeing  the  Hen  of  the 
defendant  in  error  prior  to  that  of  the  plain- 
tiffs in  error.  It  appears,  therefore,  that 
there  Is  at  most  but  $65.6J>  In  controversy, 
and  that  this  court  has  no  jurisdiction  of 
the  case.  Stlnson  v.  Cook,  53  Kan.  179,  35 
Pac.  1118.  The  petition  In  error  Is  dismiss- 
ed. AH  the  justices  concurring. 


(54  Kan.  779) 
OAKLEY  v.  RANDOLPH. 
(Supreme  Court  of  Kansas.   March  9, 1895.) 
Conversion  of  Chattels— What  Constitutes. 

Where  a  person  obtains  possession  of  per- 
sonal property,  the  legal  title  and  the  right  of 
possession  of  which  is  in  another,  without  his 
consent,  and  then  asserts  a  claim  to  the  property 
by  virtue  of  a  chattel  mortgage  and  possession 
thereunder  inconsistent  with  the  owner's  right 
of  the  property,  the  One  holding  the  legal  title 
and  having  the  right  of  possession  may  maintain 
an  action  for  the  conversion  of  the  property. 
(Syllabus  by  the  Court) 

lError  from  district  court,  Lyon  county;  C. 
B.  Graves.  Judge. 

Action  by'W.  A.  Randolph  against  O.  R. 
Oakley.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

This  action  was  brought  November  14, 
1889,  by  W.  A.  Randolph  against  O.  R.  Oak- 
ley to  recover  $500  damages  for  the  wrongful 
conversion  of  a  mare  called  the  "Quaker 
Girl."  On  June  3,  1889,  the  case  was  tried 
to  the  court  with  a  Jury,  and  a  verdict  for 
$400  returned  In  favor  of  Randolph.  Subse- 
quently judgment  was  rendered  upon  the 
verdict,  with  costs  against  Oakley  and  in  fa- 
vor of  Randolph.  Oakley  brings  the  case 
here. 
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E.  W.  Cunningham  and  W.  T.  McCarty, 
for  plaintiff  in  error.  W.  A.  Randolph  and 
E.  S.  Waterbury,  for  defendant  in  error. 

HORTON,  C.  J.  (after  stating  the  facts). 
Oakley,  the  defendant  below,  alleges  two 
grounds  of  error  in  the  record:  First,  that 
at  the  time  this  action  was  brought  he  did 
not  have  the  "Quaker  Girl"  in  his  possession, 
and  therefore  had  not  wrongfully  converted 
her  to  his  own  use;  and,  second,  that  the 
demand  for  the  possession  of  the  mare,  made 
at  Emporia,  in  this  state,  when  she  was  in 
Lincoln,  Neb.,  was  not  a  proper  or  sufficient 
demand.  No  objection  was  made  to  any  of 
the  testimony  introduced  upon  the  trial,  nor 
were  any  of  the  instructions  given  to  the 
jury  excepted  to.  Prior  to  the  18th  of  May, 
1889,  R.  Bean,  of  Emporia,  in  this  state,  was 
the  owner  of  the  "Quaker  Girl."  Upon  that 
day  he  executed  a  bill  of  sale,  which,  be- 
tween the  parties,  may  be  considered  a  chat- 
tel mortgage,  selling  and  transferring  the 
animal  to  Randolph.  Subsequently  Bean  re- 
moved the  animal  to  Lincoln,  Neb.,  where 
Oakley  lives.  On  November  14,  1889,  Oak- 
ley was  at  Emporia,  where  Randolph  resides. 
He  came  from  Nebraska  to  Emporia  to  get 
the  horse  "Tommy  Oakley,"  and  took  the 
animal  back  with  him.  He  went  to  Ran- 
dolph's office  at  Emporia,  and  informed  him 
that  he  had  traded  or  sold  a  horse  called 
"Tommy  Oakley*  to  Bean  for  $400,  and  that 
Bean  had  left  the  "Quaker  Girl"  as  security. 
When  Randolph  demanded  of  him  the 
"Quaker  Girl,"  Oakley  answered:  "If  you 
will  give  me  $  150,  I  will  put  the  mare  aboard 
the  cars  for  you."  He  said  Bean  had  given 
a  mortgage  on  her,  and  he  was  holding  her 
by  virtue  of  that  mortgage,  and  that  he  had 
got  the  horse  he  had  sold  to  Bean,  and  was 
going  to  take  him  home,  and,  if  he  (Ran- 
dolph) would  pay  h}s  expenses,  he  would 
send  the  mare  to  him.  There  is  sufficient 
evidence  in  the  record  to  show  that  Bean  did 
not  have  the  title  to  the  "Quaker  Girl,"  or 
the  right  to  the  possession  of  her,  so  as  to 
sell  or  transfer  the  animal  to  Oakley  or  any 
one  else,  after  the  18th  of  May,  1889.  From 
the  statements  of  Oakley,  it  appears  he  had 
control  of  the  animal,  and  therefore  there 
was  sufficient  evidence  before  the  jury  tend- 
ing to  show  he  had  converted  her  to  his  own 
use.  There  was  a  demand  for  ,the  "Quaker 
Girl"  by  Randolph  before  he  commenced  this 
action  at  Emporia.  Oakley  did  not  refuse  on 
account  of  his  want  of  possession  or  any 
agistor's  lien.  He  did  not  offer  to  turn  the 
animal* over  to  Randolph  at  Lincoln,  where 
she  was.  He  claimed  $150  for  her  posses- 
sion, and  Randolph  offered  to  compromise  by 
splitting  the  amount  with  him,  but  Oakley 
would  not  give  up  the  animal,  and  Randolph 
could  not  make  arrangements  for  him  to  do 
so,  unless  he  paid  the  $150.  Under  the  facts 
disclosed  in  the  record,  there  was  sufficient 
evidence  introduced  to  sustain  the  verdict 
and  Judgment    All  the  justices  concurring. . 


(54  Kan.  7«> 

FRANKHOUSER  v.  NEALLT. 

(Supreme  Court  of  Kansas.   March  9,  1895.) 

Admissibility  of  Deposition  —  Resident  Wit- 
ness —  Appeal  prom  Justice  —  Admissibility 
op  Evidence  —  Diminution  op  Damages— Ac- 
tion against  Sheriff— Wrongful  Lbvt. 

1.  It  is  error  for  a  trial  court  to  permit  the 
deposition  of  a  witness  to  be  introduced  in  evi- 
dence, when  the  deposition  itself  shows  that 
the  witness  is  a  resident  of  the  county,  against 
sufficient  objection  thereto,  unless  it  is  first 
shown  to  the  court  that  the  witness'  oral  testi- 
mony cannot  be  procured  upon  the  trial,  i 

2.  "Where  an  action  is  brought  before  a  jus- 
tice of  the  peace  to  recover  upon  an  account  for 
the  value  of  corn  taken  possession  of  by  a  sher- 
iff under  a  levy,  as  the  property  of  another,  and 
no  answer  is  filed  by  the  defendant,  and  no  bill 
of  particulars,  at-  a  set-off,  is  demanded  by  the 
plaintiff,  and  subsequently,  upon  appeal,  the  trial 
is  had  without  any  new  pleadings,  or  any  de- 
mand therefor,  the  defendant  may  show,  to  les- 
sen the  recovery  against  him.  that,  after  the 
levy,  other  persons,  with  the  plaintiff's  consent, 
moved  a  part  of  the  corn  and  used  or  sold  <: 
that  the  plaintiff  received  pay  from  parties  whose 
cattle  had  injured  the  corn,  and  had  used  or  sold 
a  part  of  it  for  his  own  benefit 

3.  It  is  error  for  a  trial  court  to  instruct  a 
jury  that  the  parties  have  agreed  upon  the  ques- 
tions to  be  submitted  to  them  for  their  decision, 
when  no  such  agreement  haB  been  made  or  as- 
sented to.  either  oral  or  written. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Osage  county; 
William  Thomson,  Jndge. 

Action  by  J.  J.  Neally  against  N.  Frank- 
houser.  From  a  Judgment  for  plaintiff,  ren- 
dered on  appeal  from  a  justice  of  the  peace, 
defendant  appeals.  Reversed. 

This  was  an  action  commenced  before  a 
Justice  of  the  peace  of  Osage  county  on  Feb- 
ruary 15,  1890,  by  J.  J.  Neally  against  N. 
Frankhouser,  who  was  then  sheriff  of  Osage 
county,  by  filing  a  bill  of  particulars  (omit- 
ting title  and  caption)  as  follows:  "The 
plaintiff  alleges  that  the  defendant  Is  Indebt- 
ed to  the  plaintiff  In  the  sum  of  two  hun- 
dred dollars  for  open  account,  to  wit,  that 
on  or  about  the  1st  day  of  January,  1890. 
N.  Frankhouser,  by  his  deputy,  C.  Manrose, 
as  sheriff  of  Osage  county,  by  virtue  of  a 
pretended  writ  of  execution  against  the 
property  of  W.  L.  Neally,  W.  Z.  Neally,  and 
Geo.  W.  Neally,  levied  upon  and  took  posses- 
sion of  1,200  bushels  of  corn,  the  property  of 
this  plaintiff,  located  upon  the  north  half 
of  section  36,  township  18,  range  15,  In  said 
county;  that  the  defendant  converted  the 
property  to  his  own  use;  that  defendant  was 
duly  notified  that  the  corn  was  the  prop- 
erty of  this  plaintiff,  and,  although  forbidden 
by  plaintiff  to  sell  the  same,  defendant  re- 
fused to  release  the  same  from  levy,  but 
sold  the  same  on  the  11th  day  of  February, 
1890;  that  the  corn  was  wholly  and  abso- 
lutely the  property  of  plaintiff;  that  there 
is  due  said  plaintiff  on  the  account  from  the 
defendant  two  hundred  dollars,  which  he 
claims,  with  Interest  at  the  rate  of  six  per 
cent  per  annum  from  the  1st  day  of  Janu- 
ary, 1890.  J.  J.  Neally.  Isaac  Farley,  Plain- 
tiff's Attorney."  No  other  pleading  was  ever 
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filed  or  demanded.  After  a  trial  before  a 
justice  of  the  peace,  the  defendant  appealed 
the  case  to  the  district  court,  where  It  was 
tried  before  the  court  with  a  Jury  at  the 
June  term,  1800,  and  resulted  In  a  Judgment 
for  $172.64,  with  costs,  against  defendant  be- 
low, from  which  he  appeals  to  this  court 

Pleasant  &  Pleasant,  for  plaintiff  in  er- 
ror. Isaac  Farley,  for  defendant  In  error. 

HORTON,  0.  J.  (after  stating  the  facts). 
Upon  the  trial,  plaintiff  below  offered  the 
deposition  of  George  W.  Neally.  This  was 
permitted  to  be  read  In  evidence  over  the 
objection  of  defendant  below.  The  deposition 
showed  that  the  witness  was  a  resident  of 
Osage  county.  There  was  no  showing  made 
that  the  witness  could  not  be  produced  upon 
the  trial.  The  court  therefore  committed  er- 
ror In  permitting  the  deposition  to  be  read 
in  evidence.  Railway  Co.  v.  Brown,  44  Kan. 
884,  24  Pac.  497. 

2.  "Where  a  person  takes  and  sells  the 
property  of  another,  the  owner  may  elect 
to  waive  the  tort,  and  sue  upon  the  Implied 
contract  for  the  value  of  the  same;  and 
whether  he  has  so  elected,  and  the  nature 
of  the  action  brought,  are  to  be  determined 
by  the  court  from  the  pleadings.  In  such  a 
case,  where  the  facts  alleged  Indicate  a 
waiver  of  the  tort,  and  are  sufficient  to  con- 
stitute a  cause  of  action  on  contract,  It 
should  be  so  regarded,  although  some  words 
of  the  pleadings  are  adapted  to  an  allega- 
tion In  an  action  ex  delicto."  Smith  v.  Mc- 
Carthy, 39  Kan.  308,  18  Pac.  204.  As  this 
action  was  commenced  before  a  justice  of 
the  peace  upon  an  Implied  contract  for  the 
value  of  the  corn,  and  as  no  answer  was 
filed,  or  any  bill  of  particulars  as  a  set-off 
was  demanded,  and  as  the  pleadings  were 
not  amended  In  the  district  court,  the  trial 
court  committed  material  error  In  not  per- 
mitting defendant  below,  to  lessen  the 
recovery  against  him,  to  show  that,  after 
the  levy  on  the  corn  In  dispute,  other  per- 
sons, with  plaintiff's  consent,  moved  a  part 
of  the  corn,  and  used  or  sold  It;  that  plain- 
tiff received  pay  from  parties  whose  cattle 
had  injured  the  corn,  and  used  or  sold  a  part 
of  It  for  his  own  benefit. 

3.  The  court  Instructed  the  Jury  the  par- 
ties had  agreed  that  the  only  question  to  be 
submitted  to  them  for  their  decision  was  the 
amount  and  value  of  the  corn  levied  on. 
The  record  does  not  show  any  agreement 
to  that  effect,  either  oral  or  written,  and  er- 
ror was  committed  in  the  instruction.  The 
judgment  will  be  reversed,  and  cause  re- 
manded for  further  proceedings.  All  the  jus- 
tices concurring. 

(54  Kan.  708) 

SMITH  v.  BENTON. 
(Supreme  Court  of  Kansas.   March  9,  1895.) 
Motios  for  New  Trial— Pro  Forma  Ruling. 
When  a  motion  for  a  new  trial  is  made, 
it  is  the  duty  of  the  court  to  consider  the  grounds 


alleged,  and  to  exercise  its  judgment  as  to  the 
sufficiency  of  the  same;  and  where  no  such  con- 
sideration is  given,  and  the  motion  is  overruled 
pro  forma,  a  reversal  must  follow. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Pottawatomie 
county;  William  Thomson,  Judge. 

Action  by  J.  T.  Smith  against  J.  O.  Ben- 
ton. From  an  order  overruling  a  motion  by 
plaintiff  for  a  new  trial,  he  brings  error.  Re- 
versed. 

Hayden  &  Hayden,  for  plaintiff  in  error. 
Ashley  &  Gilbert,  for  defendant  In  error. 

JOHNSTON,  J.  This  was  an  action  brought 
by  J.  T.  Smith  to  recover  the  possession  of 
real  estate  alleged  to  have  been  unlawfully 
detained  by  J.  O.  Benton,  In  which  the  de- 
fendant prevailed.  At  the  trial  objections 
were  made  to  testimony  offered  by  plaintiff, 
and  some  of  the  same  was  excluded.  When 
the  plaintiff  rested  a  demurrer  to  his  evi- 
dence was  sustained  by  the  court,  and  Judg- 
ment against  him  was  rendered.  He  pre- 
sented a  motion  for  a  new  trial,  setting  forth 
several  grounds  why  it  should  be  allowed, 
and,  according  to  the  record,  the  court,  with- 
out evidence,  argument,  or  consideration,  de- 
nied the  new  trial.  The  statement  in  the 
record  Is  that  it  was  overruled  pro  forma. 
It  is  well  settled— the  rule  having  been  so 
often  announced  that  it  must  be  familiar 
to  the  profession— that  the  failure  of  the 
court  to  consider  the  grounds  of  the  motion 
Is  an  error  which  compels  a  reversal.  State 
v.  Bridges,  29  Kan.  138;  Railway  Co.  v. 
Keeler,  32  Kan.  163,  4  Pac.  143;  State  v. 
Summers,  44  Kan.  637,  24  Pac.  1099;  Rail- 
way Co.  v.  Ryan,  49  Kan.  12,  30  Pac.  108; 
Larabee  v.  Hall,  50  Kan.  311,  31  Pac.  1062. 
The  judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded  for  an- 
other trial.  All  the  justices  concurring. 

(54  Kan.  747) 

EVANS.  Sheriff,  et  al.  v.  ROTHSCHILD  et  al. 

(Supreme  Court  of  Kansas.   March  9,  1895.) 

Depositions  —  Simultaneous  Taking  at  Differ- 
ent Places — Fraudulent  Purchase— Affirm- 
ance by  Vendor— Soit  fob  Price. 

1.  Where  notices  are  served  to  take  deposi- 
tions at  two  different  places  on  the  same  day, 
the  party  on  whom  the  service  is  made  may  at- 
tend at  either  place  he  chooses,  and  disregard  the 
other  notice;  and  the  depositions  taken  at  the 
same  time  at  the.  place  where  he  does  not  at- 
tend should,  on  his  motion,  be  suppressed. 

2.  The  party  adverse  to  the  one  taking  depo- 
sitions has  a  right,  if  he  chooses,  to  be  personally 
present  at  the  taking  of  any  deposition  pursuant 
to  a  notice,  as  provided  by  section  352  of  the 
Code. 

3.  Where  a  party,  having  full  knowledge  of 
all  the  material  facts  affecting  his  rights  with 
reference  to  goods  sold  by  him  to  a  purchaser, 
who  is  charged  with  having  obtained  them  fraud- 
ulently, and  intending  never  to  pay  for  them, 
sues  for  the  purchase  price  of  the  goods,  he 
thereby  elects  to  affirm  the  sale,  and  cannot 
thereafter  maintain  an  action  to  recover  the  spe- 
cific property  because  of  the  fraudulent  purpose 
of  the  purchaser. 

(Syllabus  by  the  Court.) 
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Error  from  district  court,  Washington 
county;  F.  W.  Sturgls,  Judge. 

Action  by  Emanuel  Rothschild  and  others 
against  D.  M.  Evans,  sheriff,  William  Mor- 
rison, and  others.  Judgment  for  plaintiffs, 
and  defendants  bring  error.  Reversed. 

Omar  Powell,  for  plaintiffs  in  error.  T.  P. 
Roney  and  J.  W.  Rector,  for  defendants  in 
error. 

ALLEN,  J.  This  was  an  action  of  replev- 
in, brought  by  the  defendants  in  error  as 
partners,  under  the  firm  name  of  E.  Roths- 
child &  Bros.,  against  the  sheriff  of  Wash- 
ington county,  to  recover  certain  merchan- 
dise. On  his  own  application,  William  Mor- 
rison was  made  a  party,  and  answered, 
claiming  ownership  of  the  property  In  con- 
troversy. On  the  22d  of  October,  1890,  the 
plaintiffs  served  a  notice  on  the  attorney 
for  the  sheriff  that  they  would  take  deposi- 
tions In  Chicago  on  the  28th  of  October, 
1890,  between  the  hours  of  8  o'clock  a.  m. 
and  6  o'clock  p.  m.  They  also,  at  the  same 
time,  served  another  notice  that  they  would 
take  depositions  on  the  day  stated  in  the 
other  notice,  in  St  Joseph,  Mo.  The  de- 
fendant appeared  by  attorney,  and  attend- 
ed the  taking  of  depositions  at  St.  Joseph, 
but  did  not  appear  at  Chicago.  Before  the 
commencement  of  the  trial,  the  defendants 
duly  excepted  to  the  depositions  taken  at 
Chicago,  on  the  ground  that  they  had  elect- 
ed to  appear  and  attend  the  taking  of  the 
depositions  at  St  Joseph,  and  that  they 
could  not  be  required  to  attend  In  two 
places,  distant  from  each  other,  at  the  same 
time.  The  court  overruled  the  exceptions, 
and  permitted  both  depositions  to  b6  read  at 
the  trial. 

Section  352  of  the  Code  of  Civil  Procedure 
provides  for  the  service  of  a  notice  of  the 
time  and  place  of  taking  depositions,  as  fol- 
lows: "The  notice  shall  be  served  so  as  to 
allow  the  adverse  party  sufficient  time,  by 
the  usual  route  of  travel,  to  attend,  and 
one  day  for  preparation,  exclusive  of  Sun- 
day and  the  day  of  service."  Does  this  per- 
mit the  service  of  two  or  more  notices  to 
take  depositions  at  places  widely  separate 
from  each  other,  on  the  same  day,  provided 
only  the  notice  is  served  in  sufficient  time 
to  give  the  party  an  opportunity  to  go  to 
either  place  designated?  We  think  the  spir- 
it If  not  the  letter,  of  the  statute,  clearly 
prohibits  any  such  practice.  Where  testi- 
mony is  taken  by  deposition,  it  Is  In  one 
sense  a  part  of  the  trial  of  the  cause,  and 
the  only  chance  given  to  the  opposing  party 
to  confront  the  witnesses  whose  depositions 
are  taken  under  the  notice  is  to  attend  be- 
fore the  officer  who  takes  them.  The  only 
opportunity  to  apply  the  tests  necessary  to 
correct  errors  or  detect  falsehood  in  the 
statements  drawn  out  on  direct  examina- 
tion is  that  afforded  by  cross-examination 
at  the  same  time.  A  party  to  an  action  has 


I  a  right  if  he  deems  It  necessary,  to  be  per- 
sonally present  when  depositions  are  being 
taken  affecting  his  Interests.  He  is  not  re- 
quired to  employ  a  multitude  of  attorneys 
to  protect  his  Interests  at  different  places  on 
the  same  day,  nor  does  the  fact  that  he 
chooses  to  Intrust  his  Interests  to  the  care 
of  an  attorney,  other  than  the  one  who  tries 
the  case  for  him,  at  one  place,  require  him 
or  his  principal  counsel  to  attend  on  the 
same  day  at  another  place.  A  reasonable 
construction  of  the  statute,  in  the  light  of 
Its  evident  purpose,  constrains  us  to  hold 
that  a  party  giving  notices  to  take  deposi- 
tions at  different  places  must  so  arrange  the 
times  as  to  allow  the  adverse  party  to  at- 
tend each  one,  and  that  sufficient  time  must 
elapse  after  the  conclusion  of  the  taking  of 
one  deposition  to  allow  the  party  at  least 
time  sufficient  to  reach  the  place  where  an- 
other is  to  be  commenced.  Weeks,  Dep. 
S  264;  Fant  v.  Miller,  17  Grat  187.  As  the 
testimony  Included  In  the  deposition  taken 
at  Chicago  Is  of  vital  Importance  to  the 
plaintiffs'  case,  and  as  the  defendants  had 
no  opportunity  to  appear  and  cross-examine 
the  witnesses,  the  error  In  refusing  to  sup- 
press the  deposition  compels  a  reversal  of 
the  case. 

Another  question  is  presented  by  the  rec- 
ord, which,  on  a  new  trial  of  the  action, 
will  necessarily  come  up  for  consideration. 
The  goods  in  controversy  were  sold  by  the 
plaintiffs  below  to  Wheeler  &  Co.  It  Is 
claimed  in  this  action  that  Wheeler  &  Co. 
did  not  intend  to  pay  for  them  at  the  time 
of  purchase,  but  obtained  them  with  a  pur- 
pose to  defraud  the  plaintiffs  of  their  value. 
Before  this  action  was  commenced,  another 
suit  was  brought  by  the  same  parties  to  re- 
cover the  value  of  the  goods,  and  an  at- 
tachment was  Issued  In  that  action  against 
the  property  of  Wheeler  &  Co.  Afterwards, 
the  plaintiffs  filed  a  motion  to  dismiss  that 
action,  and  then  commenced  this  for  the  re- 
covery of  the  specific  property.  The  defend- 
ants asked  the  court  to  charge  the  jury  that 
if  the  plaintiffs,  with  full  knowledge  of  the 
facts,  commenced  a  suit  in  attachment  on 
their  claim,  they  thereby  ratified  and  af- 
firmed the  sale,  and  cannot  afterwards  main- 
tain an  action  to  recover  back  the  goods. 
The  court  should  have  instructed  the  jury 
on  this  point  A  party  cannot  pursue  two 
inconsistent  remedies.  If  the  plaintiffs  were 
Informed  of  all  the  facts  with  reference  to 
the  fraudulent  purposes  of  Wheeler  &  Co. 
at  the  time  they  brought  the  attachment 
suit  by  commencing  that  suit  they  elected 
to  affirm  the  sale,  and  recover  the  purchase 
price  of  the  property.  After  making  such 
an  election,  they  cannot  merely  because 
they  deem  an  action  to  recover  the  specific 
property  likely  to  produce  more  substantial 
results,  abandon  that  election,  and  make  the 
inconsistent  claim  that  the  title  to  the  prop- 
erty never  passed  by  the  sale,  because  of  the 
fraud  of  Wheeler  &  Go.  Of  course,  If  the 
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first  suit  was  unauthorized,  and  not  ratified 
by  the  plaintiffs,  they  would  not  be  bound; 
but  if  the  attorney  who  brought  the  suit 
had  authority  to  act  for  the  plaintiffs,  and 
did  act  for  them,  his  knowledge  would  be 
their  knowledge,  and  they  would  be  bound 
by  the  steps  taken  by  him.  Plow  Co.  v. 
Rodgers,  53  Kan.  743,  37  Pac.  111. 

The  judgment  is  reversed,  and  a  new  trial 
ordered.  All  the  justices  concurring. 

(54  Kan.  767) 

DOUGLASS  v.  McKEEVER. 
(Supreme  Court  of  Kansas.   March  9,  1895.) 

Redemption  from  Tax  Sale  —  Tender  to  Pur- 
chaser—Previous  Assignment  of  Cer- 
tificate—Effect. 
Where  the  owner  of  land  desiring  to  re- 
deem the  same  from  the  holder  of  a  tax  certifi- 
cate, under  the  provisions  of  chapter  43,  Sess. 
Laws  1879  (Gen.  St.  1889.  pare.  6987,  6988), 
tenders  to  the  purchaser  of  the  tax  certificate 
the  amount  paid  for  the  property  therein  de- 
scribed, with  all  subsequent  taxes,  and  interest 
thereon,  as  prescribed  by  section  2,  c.  43,  Sess. 
Laws  1879  (Gen.  St.  1889,  par.  6988),  before  any 
tax  deed  is  authorized  or  issued,  and  the  pur- 
chaser of  the  tax  certificate,  without  notice  or 
knowledge  to  the  owner,  has  assigned  the  tax  cer- 
tificate to  another  person,  but  gives  no  information 
thereof  to  the  owner  at  the  time  of  the  tender, 
and  the  assignment  by  the  purchaser  is  not  en- 
tered on  the  treasurer's  sale  book  or  the  clerk's 
duplicate,  and  the  owner  of  the  property  has 
no  notice  or  knowledge  that  the  tax  certificate 
has  been  assigned  or  transferred  until  after  the 
issuance  and  recording  of  the  tax  deed,  held 
that  under  such  circumstances,  the  tender  to  the 
purchaser  of  the  tax  certificate  is  sufficient,  and 
any  tax  deed  made  thereafter  is  a  nullity. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Jefferson  coun- 
ty; Robert  Crozier,  Judge. 

Action  by  Willard  R.  Douglass  against 
Archibald  McKeever.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed. 

On  the  13th  day  of  October,  1889,  Willard 
R.  Douglass  commenced  his  action  against 
Archibald  McKeever,  under  section  595  of 
the  Civil  Code,  to  recover  the  possession  of 
the  N.  E.  %  of  section  14,  township  9,  range 
17,  in  Jefferson  county,  and  for  the  rents 
and  profits  thereof  since  March  1,  1880.  The 
petition  alleged,  among  other  things,  that 
Douglass  was  the  owner  of  the  land,  and  en- 
titled to  the  possession  of  the  same;  that 
McKeever  had  kept  him  wrongfully  out  of 
the  possession  of  the  land  since  March  1, 
1»»0;  and  that  the  rents  were  worth  $1,500. 
McKeever  filed  an  answer  containing  a  gen- 
eral denial.  Trial  had  before  the  court  with- 
out a  jury  on  the  13th  of  February,  1890. 
Douglass  introduced  evidence  showing  a  title 
in  fee  in  himself  to  the  land  in  dispute  on 
and  after  April  13,  1874,  unless  divested  by 
the  tax  title  under  which  McKeever  claimed. 
The  tax  deed  was  dated  the  29th  of  Novem- 
ber, 1880,  and  recorded  on  the  3d  day  of  De- 
cember, 1880,  In  the  office  of  register  of  deeds 
of  the  proper  county.  The  land  was  struck 
off  at  the  tax  sale  to  the  county  for  the  want 
of  bidders  on  May  6, 1874.  The  tax  certificate 


was  assigned  to  B.  P.  Stanley  on  the  18tb 
day  of  May,  1880,  under  the  compromise  act 
of  chapter  43,  Sess.  Laws  1879  (Gen.  St. 
1889,  par.  6987).  The  next  day  Stanley  as- 
signed the  certificate  to  J.  C.  Poster.  Doug- 
lass also  offered  evidence  upon  the  trial  tend- 
ing to  show  he  was  a  minor  until  the  22d 
day  of  December,  1886;  that  his  father,  John 
C.  Douglass,  on  the  25th  of  June,  1880,  called 
upon  B.  P.  Stanley,  the  party  to  whom  the 
tax  certificate  had  been  first  assigned,  and 
informed  him,  on  behalf  of  his  son,  that  he 
wanted  to  redeem  the  land  from  the  tax  sale 
certificate  that  Stanley  had  purchased,  and 
then  tendered  him  for  the  redemption  of  the 
same  $41,  the  amount  paid  for  the  property, 
with  interest  as  prescribed  by  section  2,  c. 
43,  Sess.  Laws  1879;  that  Stanley  declined 
to  receive  It;  that  he  did  not  want  Douglass 
to  redeem  it;  that  his  father,  John  C,  had 
the  charge  of  the  land  for  him,  and  that  he 
had  no  knowledge  or  notice  that  J.  C.  Fos- 
ter held  the  tax  certificate,  or  that  Stanley 
had  assigned  the  same  at  the  time  of  the 
tender.  Subsequently,  the  tax  deed  was  re- 
ceived in  evidence,  against  the  objection  of 
the  plaintiff.  The  court  rendered  judgment 
for  the  defendant  for  costs.  The  plaintiff 
excepted,  and  brings  the  case  here. 

John  C.  Douglass,  for  plaintiff  In  error. 
Keeler  &  Welch,  for  defendant  In  error. 

HORTON,  O.  J.  (after  stating  the  facts). 
On  June  25,  1880,  when  Willard  Douglass  of- 
fered to  redeem  the  real  estate  described  In 
the  petition  from  B.  P.  Stanley,  the  pur- 
chaser of  the.  tax  certificate,  no  tax  deed  had 
Issued.  The  trial  court  ruled  that  the  plain- 
tiff "had  not  used  due  diligence  to  discover 
the  holder  of  the  tax  certificate."  Stanley 
purchased  the  tax  certificate  on  the  18th  day 
of  May,  18S0,  and  assigned  it  the  next  day 
to  J.  C.  Foster,  who  had  an  office  In  the 
same  room  with  him.  Stanley  admits  that 
he  did  not  want  Douglass  to  redeem  the  land. 
At  the  time  of  the  tender,  he  did  not  in- 
form him  that  he  had  transferred  the  tax 
certificate  to  Foster,  and  Douglass  never 
knew,  until  the  deed  had  been  Issued  and 
recorded,  that  Foster  was  the  holder  of  the 
tax  certificate.  The  assignment  of  the  tax 
certificate  to  Foster  was  not  entered  on  the 
treasurer's  sale  book  or  the  clerk's  duplicate 
thereof.  Gen.  St.  1889,  par.  6965.  The  pro- 
visions for  redemption  should  be  regarded 
favorably,  and  construed  with  liberality. 
Cooley,  Tax'n,  p.  363,  c  16.  Upon  the  facts 
disclosed,  the  tender  to  the  purchaser  of  the 
tax  certificate  was  sufficient,  as  the  plaintiff 
had  no  notice  or  knowledge  from  the  pur- 
chaser, or  the  public  records,  that  Foster  had 
obtained  an  assignment  of  the  tax  certificate 
from  Stanley.  It  would  be  unjust  to  rule 
that  the  owner  of  land  should  be  compelled 
to  redeem,  under  chapter  41,  Sess.  Laws  1879 
(Gen.  St  1889.  par.  6976),  from  the  holder 
of  a  tax  certificate  acquired  under  chapter 
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43,  Sess.  Laws  1879,  If  he  could  not,  from 
the  purchaser  of  the  tax  certificate  or  the 
public  records,  ascertain  who  the  assignor 
or  holder  was,  because  under  the  provisions 
of  section  2  of  chapter  43  an  owner  may  re- 
deem by  repaying  the  amount  paid  by  way 
of  compromise  for  the  tax  certificate,  with 
subsequent  taxes,  and  interest,  but  under 
chapter  41,  Sess.  Laws  1879  (Gen.  St.  1889, 
par.  6976),  he  must  pay  the  amount  for  which 
the  land  was  sold,  with  subsequent  taxes  and 
charges  thereon,  and  interest.  The  owner  of 
land  has  the  right  to  redeem  it  from  tax  sale 
at  any  time  before  the  execution  of  the  tax 
deed.  Mathews  v.  Buckingham,  22  Kan. 
166;  Olin  v.  Rohrbaugh,  28  Kan.  412.  There- 
fore, within  the  prior  rulings  of  this  court, 
a  sufficient  tender  having  been  made,  the 
tax  deed  Is  a  nullity.  The  judgment  will 
be  reversed,  and  cause  remanded  for  further 
proceedings  in  accordance  with  the  views 
herein  expressed.  All  the  justices  concurring. 


(64  Kan.  709) 

GOODMAN  v.  WILSON  et  al. 
(Supreme  Court  of  Kansas.   March  9,  1895.) 

Land  Sold  for  Taxes— Suit  to  Recover  —  Lim- 
itations—Disability of  Infanct— Effect. 
The  limitation  of  the  tax  law  providing 
that  an  action  against  a  tax  purchaser  for  the  re- 
covery of  land  sold  for  taxes  must  be  brought 
within  five  years  from  the  time  of  recording  the 
tax  deed,  and  not  thereafter,  is  not  modified  or 
limited  by  the  Code  provision  which  permits  the 
bringing  of  an  action  by  an  infant  within  two 
years  after  the  disability  of  infancy  is  removed. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Jefferson  coun- 
ty; Robert  Crozier,  Judge. 

Action  by  Julia  M.  Goodman  against 
James  P.  Wilson  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 

John  C.  Douglass,  for  plaintiff  in  error. 
Keeler  &  Welch,  for  defendants  In  error. 

JOHNSTON,  J.  Julia  M.  Goodman 
brought  this  action  against  the  defendants 
to  recover  a  quarter  section  of  land  In  Jef- 
ferson county,  and  the  rents  and  profits  of 
the  same,  from  March  1,  1885,  to  Decem- 
ber 8,  1887,  alleged  to  be  of  the  value  of 
$2,000.  The  answer  of  the  defendants  was 
a  general  denial,  and  that  they  were  In  pos- 
session under  a  tax  deed  good  upon  its 
face,  and  which  had  been  recorded  more 
than  five  years  before  the  commencement 
of  the  action.  They,  therefore,  claimed 
that  the  action  of  the  plaintiff  was  barred 
by  the  statute  of  limitations.  At  the  trial 
It  was  shown  that  the  plaintiff's  title  was 
derived  through  a  conveyance  made  to  her 
on  November  5,  1887,  by  Willard  R.  Doug- 
las, and  that  In  April,  1874,  Douglas  ac- 
quired his  title  to  the  land  and  continued 
to  own  It  until  he  conveyed  It  to  plaintiff, 
unless  it  had  been  divested  by  the  tax  title 
under  which  defendants  claim.  Douglas 


was  a  minor  until  December  22,  1886,  when 
he  became  21  years  of  age.  It  was  further 
shown  that  the  tax  deed  under  which  the 
defendants  claim  title  and  held  possession 
was  good  upon  Its  face,  and  was  duly  re- 
corded In  August,  1880,  while  the  action 
was  not  commenced  until  December  S, 
1887.  The  court  below  found  that  the  de- 
fendants' tax  deed,  while  good  upon  Its 
face,  would  be  voidable  If  It  had  been  at- 
tacked within  five  days  of  the  time  It  was 
recorded;  but  evidence  outside  of  the  face 
of  the  deed  tending  to  show  invalidity  was 
refused,  and  judgment  given  for  defend- 
ants. From  the  facts  in  the  case  it  is  plain 
that  the  cause  of  action  Is  barred  under 
section  141  of  the  tax  law.  It  provides  that 
a  suit  or  proceeding  against  the  tax  pur- 
chaser for  the  recovery  of  land  sold  for 
taxes,  except  where  the  taxes  have  been 
paid  or  the  land  redeemed,  must  be  com- 
menced within  five  years  from  the  time  of 
recording  the  tax  deed.  The  plaintiff  at- 
tempts to  parry  the  force  of  the  objection 
by  the  claim  that  the  statute  did  not  run 
because  of  the  infancy  of  her  grantee.  The 
plaintiff  was  not  under  the  disability  of 
Infancy,  and  even  her  grantee,  Douglas, 
brought  no  action,  although  the  title  was 
In  him  for  about  one  year  after  he  reached 
majority.  But  if  the  privileges  of  Infancy 
were  conceded  to  be  transferable,  the  bar 
In  this  case  must  be  held  to  be  complete. 
It  is  conceded  that  section  141  of  the  tax 
law  makes  no  exception  of  persons  under 
the  disability  of  infancy.  But  the  conten- 
tion is  that  this  provision  Is  modified  and 
-  controlled  by  section  17  of  the  Code  of 
Civil  Procedure,  which  authorizes  the  bring- 
ing of  an  action  for  the  recovery  of  real 
property  by  one  under  legal  disability, 
when  the  cause  of  action  accrues  within 
two  years  after  the  disability  Is  removed. 
This  identical  question  has  been  decided 
adversely  to  the  contention  of  the  plaintiff 
in  error.  In  Cartwrlght  v.  Korman,  45 
Kan.  515,  26  Pac.  48,  It  Is  expressly  decid- 
ed that  the  limitation  of  the  tax  provision 
is  not  modified  or  limited  by  section  17  of 
the  Civil  Code,  nor  are  persons  who  are  un- 
der disability  excepted  from  its  operation. 
See,  also,  Beebe  v.  Doster,  36  Kan.  666,  14 
Pac.  150;  Edwards  v.  Sims,  40  Kan.  235, 
19  Pac.  710.  We  see  no  reason  to  reopen 
the  question  or  to  disturb  the  ruling  which 
has  been  made.  The  judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  jus- 
tices concurring. 

(64  Kan.  742) 
PLEASANT  VIEW  TP.  v.  SHAWGO. 
(Supreme  Coutt  of  Kansas.   March  9,  1885.) 
Township  Board— Powers— Erection  of  Bbxdob 
— County  Commissioners— Delega- 
tion of  Powers. 
1.  Chapter  16  of  the  General  Statutes  of 
1889  confers  no  power  on  a  township  board  to 
bind  the  township  by  a  contract  for  the  construc- 
tion of  a  bridge  costing  more  than  $200. 
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2.  Chapter  75  of  the  Laws  of  1886  does  not 
authorize  the  board  of  county  commissioners  of 
Cherokee  .county  to  delegate  its  authority  to  the 
township  board  of  Pleasant  View  township  to 
build  bridges  therein;  nor  is  the  township  board 
of  such  township  given  any  added  power  to  bind 
the  township  by  a  contract  for  the  erection  of  a 
bridge,  either  by  said  act  or  by  any  action  of  the 
board  of  county  commissioners  thereon. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Cherokee  county; 
J.  S.  West,  Judge. 

Action  by  J.  W.  Shawgo  against  Pleasant 
View  township.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Reversed. 

John  N.  Bitter,  for  plaintiff  in  error.  W. 
R.  Cowley  and  EL  C.  Root,  for  defendant  in 
error. 

ALLEN,  J.  Several  objections  are  made 
to  the  consideration  of  the  case  in  this  court, 
but  none  of  them  are  valid.  The  order  ex- 
tending the  time  for  making  and  serving  a 
case  was  made  in  due  time,  and  unobjec- 
tionable In  form.  The  proof  before  us  shows 
that  the  case  was  actually  filed  by  the  dis- 
trict clerk  of  Crawford  county.  The  motion 
for  a  new  trial  might  be  heard  before  the 
formal  entry  of  judgment,  as  well  as  after. 
It  is  an  application  for  a  re-examination  of 
the  questions  of  fact  If  no  new  trial  is 
granted,  judgment  on  a  general  verdict, 
where  there  are  no  special  findings  conflict- 
ing with  it,  follows  as  a>  matter  of  course. 
This  action  was  brought  in  the  district  court 
of  Cherokee  county  by  J.  W.  Shawgo,  to  re- 
cover from  Pleasant  View  township  a  bal- 
ance of  $638.74,  with  interest  claimed  to  be 
due  the  plaintiff  under  a  written  contract  for 
the  construction  of  the  abutments  and  wing 
walls  for  a  bridge  across  Cow  creek,  in  said 
township.  The  contract  price,  was  $5  per 
cubic  yard.  The  petition  alleges  that  the 
work  was  completed  according  to  contract, 
and  contained  353  20-27  cubic  yards.  Under 
this  contract,  $1,130  had  been  paid,  and  a 
controversy  arose  between  the  parties  in  ref- 
erence to  the  measurement  of  the  work,  the 
plaintiff  claiming  in  the  neighborhood  of  60 
yards  more  than  was  conceded  by  the  town- 
ship officers.  The  written  contract  sued  on 
is  signed  by  the  township  trustee,  clerk,  and 
treasurer. 

The  first  and  most  important  question  pre- 
sented is  whether  the  township  officers  had 
power,  under  the  law,  to  bind  the  township 
by  such  a  contract  Chapter  16  of  the  Gen- 
eral Statutes  of  1889  provides  for  the  con- 
struction of  bridges,  placing  the  duty  on  the 
county  board  of  determining  what  bridges 
are  necessary  where  the  expense  exceeds 
$200,  .leaving  only  those  costing  $200  or  less 
to  be  constructed  by  the  township  officers. 
Under  the  general  law,  it  is  clear  that  the 
township  board  had  no  power  to  bind  the 
township  by  a  contract  for  a  bridge  costing 
more  than  $200.  Salt  Creek  Tp.  v.  King  Iron 
Bridge  &  Manurg  Co.,  51  Kan.  520,  33  Pac. 
303. 

v.39p.no.6 — 15 


We  are  referred  to  chapter  75  of  the  Laws 
of  1886,  which  authorizes  the  board  of  coun- 
ty commissioners  of  Cherokee  county  to  levy 
taxes  for  certain  purposes,  and,  among  oth- 
ers, to  provide  a  sum  not  exceeding  $1,400 
with  which  to  build  bridges  In  Pleasant 
View  township.  It  is  claimed  that  this  sum 
was  raised  and  turned  over  to  the  township 
by  the  board  of  county  commissioners,  and 
'  that  they  might  delegate  to  the  township  the 
power  to  use  the  money  and  construct  the 
bridge,  making  the  township  their  agent  for 
that  purpose.  This  contention  is  not  sound. 
The  board  of  county  commissioners  cannot 
delegate  power  to  a .  municipal  township. 
The  board,  it  is  true,  has  power  to  select  its 
own  agents  for  proper  purposes,  and  such 
agents,  acting  within  the  scope  of  their  au- 
thority, may  bind  the  county;  but  It  cannot 
select  agents,  and  authorize  them  to  bind  a 
municipal  subdivision  of  the  county,  without 
legislative  authority  so  to  do.  The  act  last 
referred  to  authorizes  the  board  of  county 
commissioners  to  proceed,  prepare  plans  and 
specifications,  advertise  for  bids,  and  let  con- 
tracts for  the  work.  This  does  not  mean 
that  they  may  turn  over  the  money  raised  to 
a  township  board,  and  authorize  them  to 
make  plans,  advertise  for  bids,  and  let  con- 
tracts on  behalf  of  the  township.  The  com- 
missioners are  authorized  to  issue  scrip  in 
payment  for  improvements  under  such  con- 
tracts. This,  however,  did  not  confer  au- 
thority on  them  to  Issue  scrip  In  advance  of 
the  performance  of  the  work  to  be  used  by 
another  board  at  their  discretion.  It  ap- 
pearing from  the  face  of  the  petition  that 
the  contract  sued  upon  did  not  bind  the 
township,  the  plaintiff  cannot  recover  in  the 
action,  and  it  is  unnecessary  to  consider  any 
other  matter  discussed  by  counsel.  The 
judgment  is  reversed.  All  the  Justices  con- 
curring. 


(54  Kan.  738) 

FRANKHOUSER,  Sheriff,  v.  FISHER  et  al. 
(Supreme  Court  of  Kansas.   March  0,  1895.) 
Chattel  Mortgage— What  Constitutes— Valid- 
ity AS  AGAINST  CREDITORS— FAILURE  TO  FlLE 

— Change  of  Possession. 

1.  The  instrument  under  which  the  plain- 
tiffs  claimed  the  corn  in  controversy  in  this  ac- 
tion, being  given  to  secure  the  payment  of  money, 
is  held  to  be  a  chattel  mortgage. 

2.  Where  a  mortgagee  neglects  to  file  his 
mortgage,  or  a  copy  thereof,  in  the  office  of  the 
register  of  deeds,  but  claims  a  delivery  of  the 
property  to  him,  he  must  show  an  actual  and 
continued  change  of  possession  of  the  thing  mort- 
gaged; and,  where  it  appears  that  no  actual 
change  of  possession  was  had,  the  mortgage  is 
absolutely  void,  as  against  creditors  of  the 
mortgagor. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Osage  county; 
William  Thomson,  Judge. 

Action  by  R.  B.  Fisher  and  S.  B.  Enderton 
against  N.  Frankhouser,  sheriff.  Judgment 
for  plaintiffs,  and  defendant  brings  error. 
Reversed. 
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Pleasant  &  Pleasant,  for  plaintiff  In  error. 
L.  T.  Wilson,  for  defendants  In  error. 

ALLEN,  J.  Fisher  and  Enderton  brought 
this  action  against  Frankhouser,  who  was 
the  sheriff  of  Osage  county,  to  recover  a  crib 
of  corn  stored  on  the  premises  occupied  by 
W.  L.  Nealy.  The  corn  had  been  raised  by 
Nealy.  Before  it  was  gathered,  he  executed 
and  delivered  to  the  plaintiff  an  instrument 
In  writing,  as  follows:  "Melvern,  Kan.,  Oc- 
tober, 24th,  1889.  In  consideration  of  $300 
to  me  paid,  I  hereby  sell  to  Fisher  &  Ender- 
ton 2,000  bushels  of  corn  now  standing  in 
the  field  on  my  farm  in  Osage  county,  Kan- 
sas, N.  %  of  Sec.  36,  18,  15;  and  I  agree  to 
crib  said  corn  on  the  same  premises  for  the 
said  Fisher  &  Enderton.  It  is  also  agreed 
that  said  corn  shall  be  marketed  by  Fisher 
&  Enderton  at  any  time  after  the  first  day 
of  May,  1890,  or  before  that  time  with  my 
consent;  and,  if  the  market  price  be  more 
than  fifteen  cents  per  bushel,  the  overplus, 
after  deducting  all  costs  of  removal  and  ten 
per  cent.  Interest  to  the  date  of  sale,  shall 
be  paid  to  me,  by  a  credit  on  my  note  for 
$780.80  to  Fisher  &  Enderton.  W.  L.  Nealy." 
This  instrument  was  never  filed  for  record, 
but  it  is  claimed  that  the  corn  was  gathered 
and  cribbed  as  therein  agreed,  and  delivered 
In  the  crib  to  the  plaintiffs.  The  trial  court 
correctly  held  that  this  instrument  was  a 
chattel  mortgage. 

The  main  question  for  our  consideration 
Is  whether  the  evidence  shows  a  delivery  of 
the  corn  thereunder.  S.  B.  Enderton  testi- 
fied to  the  execution  and  delivery  of  the 
chattel  mortgage,  copied  above,  which  was 
termed  by  him  a  "bill  of  sale,"  and  was  then 
asked:  "Q.  Now,  Mr.  Enderton,  you  may 
state  what  you  did  after  the  execution  of 
that  instrument.  What  was  done  by  you  in 
regard  to  the  possession  of  the  corn?  A. 
Well,  about  a  month  after  this  bill  of  sale 
was  delivered,  Mr.  Nealy  came  in,  and  told 
me  my  corn  was  in  the  crib,  and  I  told  him, 
as  soon  as  I  had  leisure,  I  would  go  up  and 
measure  it;  and  In  a  few  days,  when  I  was 
there,  he  showed  me  a  crib  of  corn,  and  told 
me  his  son,  Jay,  had  a  third  Interest  In  it, 
and  that  they  had  divided,  and  Jay  took  the 
north  third  of  the  corn,  and  he  turned  the 
corn  over  to  me,  and  I  stepped  the  crib  off, 
and  estimated  the  height  of  it."  On  cross- 
examination  he  was  asked:  "Q.  Very  well, 
what  control  had  you  or  what  did  you  ever 
do  with  this  corn,  except  to  see  it,  and  esti- 
mate how  much  there  was  of  it?  A.  Why,  I 
went  to  take  possession  of  It.  Q.  Well,  did 
you  take  it  away?  A.  No,  sir.  Q.  Did  you 
take  any  away?  A.  No,  sir;  I  just  made  an 
estimate  of  It.  Q.  Did  you  go  In  the  crib? 
A.  No,  sir;  I  could  not  get  In.  Q.  Then,  the 
only  thing  you  did  was  to  go  and  talk  to 
Mr.  Nealy  about  It,  and  make  an  estimate  of 
the  amount  of  com  in  the  crib,  and  go  back 
home  again?  A.  Why,  yes,  sir;  I  did  not 
take  any  corn  away  with  me."  W.  L.  Nealy, 


also  called  as  a  witness  for  the  plaintiff,  tes- 
tified, as  follows:  "Q.  After  you  cribbed  it, 
you  say  Mr.  Enderton  came  there?  •  A.  Yes, 
sir.  Q.  Now,  what  did  you  do  when  he  was 
there?  A.  I  showed  him  the  corn  and  the 
division.  Q.  What  did  you  say  about  it? 
A.  I  told  him  the  north  part  was  my  share. 
Q.  What  did  you  say  to  him  about  it?  A  I 
told  him  he  could  have  It.  Q.  That  he  could 
have  it?  A.  Yes,  sir.  Q.  Did  you  show  him 
or  did  you  state  to  him  anything  about  any 
division  between  one  part  of  the  crib  and  an- 
other? A.  I  think  I  did.  Q.  What  did  you 
say?  A.  I  told  him  that  was  the  division 
between  myself  and  son.  Q.  Now,  I  will  ask 
you  If  either  you  or  he  stated  to  each  other 
anything  about  who  was  to  have  the  control 
of  that  corn  from  that  time  on.  A.  Why, 
Mr.  Enderton.  Q.  Well,  what  was  said?  A. 
I  supposed,  of  course,  that  he  was  the  owner 
of  the  corn.  Q.  I  am  talking  about  if  any- 
thing was  said  between  either  one  of  you  as 
to  who  was  to  control  the  corn  from  that  on. 
A.  I  think  not  at  that  time.  Q.  Was  there 
at  any  other  time?  A.  I  am  not  positive 
whether  there  was  or  not"  These  were  the 
only  witnesses  testifying  In  the  case.  The 
court  held  that  a  sufficient  delivery  was 
shown,  and  rendered  judgment  for  the  plain- 
tiffs. 

Section  9  of  chapter  68  of  the  General  Stat- 
utes of  1889  provides  that  "every  mortgage, 
or  conveyance  intended  to  operate  as  a  mort- 
gage of  personal  property,  which  shall  not  be 
accompanied  by  an  Immediate  delivery  and 
be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  mort- 
gaged, shall  be  absolutely  void  as  against 
the  creditors  of  the  mortgagor,  and  as 
against  subsequent  purchasers  and  mort- 
gagees in  good  faith,  unless  the  mortgage,  or 
a  true  copy  thereof  shall  be  forthwith  de- 
posited in  the  office  of  the  register  of  deeds, 
in  the  county  where  the  property  shall  then 
be  situated,  or,  if  the  mortgagor  be  a  resi- 
dent of  this  state,  then  of  the  county  of 
which  he  shall  at  the  time  be  a  resident" 
The  statute,  it  will  be  seen,  requires  an 
actual  and  continued  change  of  possession. 
Does  this  evidence  show  it?  The  corn  was 
placed  in  the  crib  by  Nealy,  on  his  farm. 
There  It  remained  after  the  conversation  with 
Enderton,  and  until  levied  on  by  the  sheriff, 
in  precisely  the  same  condition,  so  far  as  the 
evidence  shows,  as  when  placed  there.  Nealy 
and  Enderton  looked  at  it  estimated  the 
quantity,  and  talked  about  it  but  did  abso- 
lutely nothing  to  make  any  physical  change 
in  its  condition,  or  In  the  dominion  of  the 
parties  over  It.  Enderton  did  not  take  physi- 
cal possession  of  any  part  of  the  corn,  of  the 
crib,  or  even  of  anything  giving  him  exclu- 
sive access  to  It.  The  corn  still  remained  on 
the  farm  of  the  mortgagor  to  all  appearances, 
and,  in  fact,  as  completely  In  the  actual  pos- 
session of  the  mortgagor  as  It  was  before 
Enderton  came  there.  As  was  well  said  by 
Mr.  Justice  Valentine  in  Swiggett  v.  Dod- 
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son,  38  Kan.  702,  17  Pac.  594:  The  statute 
means  what  it  says.  It  requires  actual  and 
continued  change  of  possession.  The  mere 
use  of  a  formula  of  words,  which  might,  un- 
der some  circumstances,  amount  to  a  deliv- 
ery between  buyer  and  seller,  will  not  fulfill 
the  requirements  of  the  statute.  It  is  per- 
haps somewhat  difficult  to  lay  down  a  rule 
which  would  apply  to  all  cases  of  the  de- 
livery of  ponderous  articles  not  easily  moved. 
There  must,  however,  be  a  change  of  control 
over  the  property,  discernible  in  some  man- 
ner by  third  parties.  Bank  v.  Sargent,  20 
Kan.  576;  Throop  v.  Maiden,  52  Kan.  358, 
34  Pac.  801;  Tootle  v.  Bice,  53  Kan.  576,  36 
Pac.  900. 

We  are  clearly  of  the  opinion  that  the  evi- 
dence in  this  case  fails  to  show  a  delivery.- 
The  judgment  is  therefore  reversed,  and  a 
new  trial  ordered.  All  the  justices  concur- 
ring. 

(54  Kan.  702) 

In  re  SMITH. 

(Supreme  Court  of  Kansas.   March  9,  1895.) 

Caret i no  ox  Lotteries— Pcnisumknt — Va- 
grancy. 

The  operating  or  carrying  on  of  a  lot- 
tery is  included  under  the  words  "engaged  in 
any  unlawful  calling  whatever,"  as  used  in  sec- 
tion 368.  of  the  Criminal  Code  (Gen.  St.  1889, 
par.  2509). 

(Syllabus  by  the  Court.) 

Petition  by  Joseph  Perry  Smith  for  a 
writ  of  habeas  corpus.    Writ  refused. 

On  the  15th  day  of  December,  1894,  the 
county  attorney  of  Wyandotte  county  filed 
an  information  in  the  court  of  common 
pleas  of  that  county  charging  "that  said 
Joseph  Perry  Smith  did,  in  the  county  of 
Wyandotte,  state  of  Kansas,  and  on  or 
about  the  21st  day  of  June,  1894,  engage  in 
an  unlawful  calling,  to  wit,  the  calling  of 
managing  and  operating  a  lottery,  and  the 
selling  of  lottery  tickets,  and  did  then  and 
there  establish  a  lottery  for  unlawfully  dis- 
posing and  distributing  personal  property, 
to  wit,  money,  and  did  then  and  there  un- 
lawfully set  on  foot  and  carry  on  said  lot- 
tery for  the  purpose  of  exposing  money  to 
be  by  the  lot  and  chance  of  certain  draw- 
ings disposed  of  and  distributed  to  and 
among  persons  who  became  purchasers  of 
the  tickets  therein  in  said  lottery,  contrary 
to  the  form  of  the  statutes  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Kansas."  The 
Information  contained  12  counts,  all  of 
which  are  the  same,  excepting  the  dates  as 
to  the  alleged  offenses.  The  petitioner  was 
arrested  by  the  sheriff  of  Wyandotte  coun- 
ty, and  while  in  custody  made  an  applica- 
tion to  one  of  the  justices  of  this  court  for 
a  writ  of  habeas  corpus,  which  was  issued, 
and  made  returnable  on  the  4tb  day  of 
January,  1895.  The  sheriff  of  Wyandotte 
county  filed  his  duly-verified  return  to  the 
writ  of  habeas  corpus,  setting  up  a  copy  of 


the  information  filed  against  Joseph  Perry 
Smith  and  the  warrant  under  which  Smith 
was  arrested  and  held  In  custody.  Upon 
the  hearing,  the  return  was  excepted  to, 
upon  the  ground  that  the  information  did 
not  show  that  Smith  had  committed  any 
public  offense,  or  violated  any  provision  of 
the  statute,  and  that  there  was  no  legal 
reason  for  his  detention  or  imprisonment. 
The  hearing  was  had  before  this  court  at 
the  February  sitting  for  1895. 

Junius  W.  Jenkins,  McGrew,  Watson  & 
Watson,  and  John  A.  Hale,  for  petitioner. 
P.  B.  Dawes,  Atty.  Gen.,  and  Samuel  C. 
Miller,  for  respondent 

HOBTON,  C.  J.  The  Information  in  this 
case  was  filed  under  the  provisions  of  sec- 
tion 368  of  the  Criminal  Code,  which  reads 
as  follows:  "Any  person  who  may  be  found 
loitering  around  houses  of  ill  fame  gam- 
bling bouses,  or  places  where  liquors  are 
sold  or  drunk,  without  any  visible  means 
of  support,  or  shall  be  the  keeper  or  Inmate 
of  a  house  of  111  fame  or  gambling  house,  or 
engaged  in  any  unlawful  calling  whatever, 
or  any  able-bodied  married  man  who  shall 
neglect  or  refuse  to  provide  for  the  support 
of  his  family,  shall  be  deemed  a  vagrant, 
and,  upon  conviction  thereof,  may  be  fined 
in  any  sum  not  exceeding  five  hundred  dol- 
lars, or  by  imprisonment  in  the  county  jail 
not  exceeding  one  year."  Gen.  St  1889, 
par.  2509.  The  contention  on  the  part  of 
the  petitioner  is  that  the  words  "engaged 
In  any  unlawful  calling  whatever,"  must  be 
construed  with  reference  to  the  preceding 
language,  and,  giving  them  such  a  construc- 
tion, that  the  operating  or  carrying  on  of  a 
lottery  is  not  an  unlawful  calling;  that 
such  a  calling  is  not  within  the  letter  or 
the  spirit  of  the  statute,  and  therefore  that 
the  petitioner  Is  not  guilty  of  violating  any 
provision  of  section  368,  Cr.  Code  (para- 
graph 2509,  Gen.  St.  1889).  Adopting  this 
rule  of  construction,  that  when  there  are 
general  words  following  particular  and 
specific  words,  the  former  must  be  confined 
to  things  of  the  same  kind,  we  are  of  the 
opinion  that  not  only  Is  the  operation  or 
carrying  on  of  a  lottery  an  unlawful  call- 
ing, but  that  it  is  of  like  kind  to  the  keep- 
ing or  carrying  -on  of  a  gambling  house. 
Section  3  of  article  15  of  the  constitution 
of  the  state  ordains  "that  lotteries  and  the 
sale  of  lottery  tickets  are  forever  prohib- 
ited." The  constitution,  therefore,  makes 
the  operation  or  carrying  on  of  a  lottery  an 
unlawful  calling,  notwithstanding  it  fails 
to  provide  any  punishment  for  those  en- 
gaged In  that  business.  The  legislature 
cannot  charter  or  license  the  carrying  on 
of  lotteries  or  the  sale  of  lottery  tickets. 
State  v.  Association,  45  Kan.  351,  25  Pac. 
984.  Under  the  common  law.  such  an  oc- 
cupation was  unlawful.  And.  Law.  Diet 
640;   Ex  parte  Blanchard,  9  Kev.  101;  4 
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Bl.  Comm.  168.  In  general,  the  words 
"gaming"  and  •'gambling"  In  statutes  are 
similar  in  meaning,  and  either  one  compre- 
hends the  idea  that  by  a  bet,  by  chance,  or 
by  the  transpiring  of  some  event  unknown 
until  it  occurs,  something  of  value  Is,  as 
the  conclusion  of  premises,  agreed  to  be 
transferred  from  a  loser  to  a  winner.  Bish. 
St.  Crimes,  §  858;  Black,  Law  Diet  530. 
The  word  "gambling"  is  conclusive  of  haz- 
arding as  well  as  playing.  Bennett  v.  State, 
2  Yerg.  474.  A  lottery  is  defined  as  "a 
hazard  In  which  sums  are  ventured  for  a 
chance  of  obtaining  a  greater  value." 
Both  gambling  and  lotteries  were  nuisances 
in  the  eyes  of  the  common  law.  They  are 
generally  prohibited  as  being  detrimental 
to  the  public,  as  promoting  unlawful 
schemes,  cheating,  and  other  corrupt  prac- 
tices. The  buying  and  selling  of  lottery 
tickets  is  a  species  of  gaming,  and  within 
the  inhibition  of  the  act.  In  State  v.  Asso- 
ciation, supra,  our  attention  was  not  called 
to  section  3G8  of  the  Criminal  Code.  In  re- 
ferring In  that  case  to  the  absence  of  any 
statute  providing  punishment  for  persons 
carrying  on  lotteries,  we  had  in  mind  the 
failure  of  the  legislature  .  to  impose  penal- 
ties by  a  positive  statute  to  carry  into  force 
and  give  effect  to  section  3  of  article  15  of 
the  constitution.  The  words  "without  any 
visible  means  of  support"  do  not  limit  or 
qualify  the  subsequent  provisions  of  the 
statute,  and  therefore  they  were  properly 
omitted  from  the  allegations  of  the  in- 
formation. The  prisoner  will  be  remand- 
ed.   AH  the  Justices  concurring. 


(54  Kan.  711) 

DAVENPORT  v.  CITY  OF  OTTAWA. 
(Supreme  Court  of  Kansas.  March  9,  1895.) 
Lottery— What  Constitutes— Prizes  to  Stimu- 
late Trade. 
The  defendant  was  a  partner  in  the  firm 
of  D..  L.  &  Co.,  operating  a  large  dry-goods  store 
in  the  city  of  Ottawa.  Said  firm  placed  in  its 
window  a  locked  box,  with  a  glass  front,  con- 
taining $25  in  bills,  and  advertised  that  all 
persona  buying  goods  in  their  store,  and  paying 
therefor  50  cents  or  more,  would  be  given  a  key, 
and  one  and  only  one  key,  would  be  given  out 
which  would  unlock  the  box:  that  the  person 
receiving  the  key  which  would  unlock  the  box 
would  be  given  the  $26  from  it.  The  defendant 
sold  goods  at  the  usual  and  ordinary  prices, 
without  extra  charge  on  account  of  said  key,  to 
divers  persons,  for  50  cents  and  more,  and  gave 
to  each  of  said  persons  a  key.  to  which  was  at- 
tached a  card  stating,  in  substance,  the  above 
offer.  Held,  that  such  transactions  were  in  ef- 
fect sales  of  merchandise  and  lottery  tickets  for 
an  aggregate  price,  and  that  a  conviction  there- 
for under  a  city  ordinance  was  right. 
(Syllabus  by  thj  Court.) 

Appeal  from  district  court,  Franklin  coun- 
ty; A.  W.  Benson,  Judge. 

William  Davenport  was  convicted  of  main- 
taining a  lottery,  and  appeals.  Affirmed. 

The  defendant,  William  Davenport,  was 
arrested  and  brought  before  the  police  court 
of  the  city  of  Ottawa,  charged  with  having 


permitted  gambling  to  be  carried  on  in  a 
store  kept  by  him  in  Ottawa,  and  with  hav- 
ing offered  for  sale  and  sold  lottery  tickets. 
He  was  found  guilty  by  the  police  judge, 
and  fined  Ave  dollars  on  each  of  the  two 
counts  in  the  information.  From  this  con- 
viction he  appealed  to  the  district  court, 
where  a  jury  was  waived,  and  the  cause 
submitted  to  the  court  on  the  following 
agreed  statement  of  facts:  "First.  At  all 
times  hereinafter  mentioned  the  defendant 
was  and  is  a  partner  in  the  firm  of  Daven- 
port, Lathrop  &  Co.,  which  firm  is  now  and 
for  several  years  last  past  has  been  operat- 
ing a  dry-gooda  store  in  good  faith  at  No. 
228  S.  Main  St,  Ottawa,  Franklin  county. 
Kansas;  that  they  have  now,  and  at  all 
times  have  had,  a  large  and  first-class  stock 
of  dry  goods,  of  the  value  of  more  than 
$10,000,  and  that  they  had  in  connection 
with  said  stock  a  good  stock  of  millinery 
goods.  Second.  Said  firm,  some  days  prior 
to  October  19,  1894,  placed  in  its  window 
a  box  about  18.  inches  long  by  8  Inches  wide, 
with  a  glass  front,  in  which  box  said  firm 
placed,  so  that  the  same  could  be  seen,  $25 
in  U.  S.  bills.  The  said  box  is  and  was 
locked.  The  said  firm  then  advertised  and 
offered  to  the  public  that  all  persons  buying 
goods  in  their  store  to  the  amount  of  fifty 
cents  or  more,  and  paying  for  the  same, 
would  be  given  a  small  iron  key,  and  that 
the  person  getting  the  key  that  opened  said 
box  would  receive  the  $25,  there  being  but 
one  key  given,  or  to  be  given,  out  that  would 
In  fact  unlock  said  box,  and  that  no  member 
of  said  firm  or  employe  in  said  store  should 
be  entitled  to  or  receive  a  key.  That  any 
person  holding  a  key  is  permitted  to  try 
to  unlock  said  box  therewith  at  any  time 
between  December  26  and  31,  1894.  Third. 
That  on  October  19,  1894,  defendant  sold 
to  sundry  persons  dry  goods  out  of  said 
store  for  50  cents  and  more,  and  received 
the  pay  therefor,  and  that  upon  selling  said 
goods  and  receiving  such  pay  he  gave  to 
such  customers  keys,  that  they  might  at  the 
proper  time  try  to  unlock  said  box.  That 
to  each  of  said  keys  was  attached  a  card, 
having  printed  thereon  as  follows:  '$25.00 
Free.  In  United  States  Notes.  $25.00  Free. 
We  have  placed  In  our  window  a  glass  mon- 
ey box  containing  $25  in  U.  S.  notes.  We 
will  give  a  key  to  every  purchaser  of  50 
cts.  or  more.  One  key  only  will  unlock  the 
box.  This  may  be  the  one.  Keys  may  be 
tried  any  time  between  December  26  to  31, 
Inclusive,  1894.  Every  one  holding  a  key 
will  be  permitted  to  try  and  unlock  the  box, 
and  the  person  holding  the  key  that  will 
unlock  the  box  will  be  presented  with  the 
contents,  $25.00.  absolutely  free,  without  re- 
strictions or  reserve.  Keys  will  not  be  no- 
ticed unless  attached  to  the  original  tag.  No 
employs  allowed  to  have  any  keys.  Daven- 
port, Lathrop  &  Co.,  Ottawa,  Kansas.  One- 
Price  House.  (Read  the  other  side.)  $25.00 
Free.  $25.00  Free.  Davenport,  Lathrop  &  Co. 
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stands  alone.  No  matter  how  low  goods  are 
priced  elsewhere,  you  can  always  buy  them 
cheaper  of  Davenport,  Lathrop  &  Co.  Visit 
our  store,  and  get  a  key  that  may  be  worth 
$25.00  to  you.  After  trying  keys,  please 
leave  them  at  the  store.  (Read  the  other 
side.)'  Fourth.  At  the  time  defendant  de- 
livered said  keys  and  cards  to  said  cus- 
tomers he  did  not  know  whether  said  keys, 
or  either  of  them,  would  unlock  said  box. 
Fifth.  The  said  firm  and  said  defendant 
made  no  extra  charge  by  reason  of  said 
keys,  but  sold  the  goods  in  the  usual  way, 
at  the  same  price  that  such  character  of 
goods  had  been  and  was  being  by  said  firm 
and  other  merchants  sold  In  the  market  in 
said  city,  at  and  prior  to  the  time  that  said 
firm  began  giving  out  said  keys.  The  said 
firm  made  no  charge,  directly  or  indirectly, 
for  said  keys,  or  for  the  privilege  to  which 
the  holders  of  said  keys  were  entitled,  un- 
less the  purchase  and  payment  of  said  goods 
be  construed  to  be  a  charge." 

The  sections  of  the  ordinance  on  which  the 
prosecution  was  based  are  as  follows: 

"Sec.  40.  It  shall  be  unlawful  for  any  per- 
son or  persons  to  sell  or  offer  for  sale,  In 
the  city  of  Ottawa,  Kansas,  any  lottery 
ticket  or  part  thereof,  or  to  print  and  pub- 
lish In  said  city  any  advertisement  of  any 
lottery  or  of  the  sale  of  any  ticket  or  part 
thereof  hi  any  lottery.  Any  person  who 
shall  do  any  of  the  acts  declared  unlaw- 
ful in  this  section  shall  upon  conviction 
thereof  in  the  police  court  be  fined  In  any 
sum  not  exceeding  one  hundred  dollars  or 
by  imprisonment  In  the  city  prison  not  ex- 
ceeding ninety  days,  or  by  both  such  fine 
and  Imprisonment." 

"Art.  II,  sec.  13.  It  shall  be  unlawful  for 
any  person  or  persons  to  set  up,  open,  keep 
or  maintain  any  gaming  or  gambling  house 
in  the  city  of  Ottawa,  or  lease  or  let  any 
house  or  other  building  for  the  purpose  of 
setting  up  or  keeping  therein  gaming  or 
gambling  devices,  or  permit  any  description 
of  gambling  or  playing  any  game  of  chance 
for  money,  goods  or  other  valuable  thing 
in  any  dwelling  house,  store,  booth,  tent, 
shop  or  other  tenement  building  or  place 
used,  owned  or  occupied  by  any  such  person 
and  any  person  who  shall  be  guilty  of  any 
act  declared  unlawful  in  this  section  shall 
on  conviction  be  fined  In  any  sum  not  ex- 
ceeding one  hundred  dollars." 

The  district  court  also  found  the  defend- 
ant guilty,  and  assessed  the  same  punish- 
ment. From  this  judgment  the  defendant 
appeals. 

Smart  &  Muesse,  for  appellant.  H.  A. 
Richards,  for  appellee. 

ALLEN,  J.  (after  stating  the  facts).  The 
only  question  presented  for  our  consideration 
by  the  record  in  this  case  is  whether  the  de- 
fendant sold  lottery  tickets.  Counsel  for  ap- 
pellant contend  that  there  are  two  indis- 
pensable elements  in  the  offense:  "(1)  A  pe- 


cuniary consideration  paid;  (2)  a  determina- 
tion by  chance  what  and  how  much  he  who 
pays  money  is  to  have  for  it"  It  is  urged 
that  the  agreed  facts  show  that  the  defend- 
ant was  a  merchant  conducting  a  legitimate 
business,  with  a  large  stock  of  general  mer- 
chandise, which  he  sold  for  the  usual  and 
ordinary  prices,  and  that  the  scheme  of  giv- 
ing the  money  in  the  box  to  whomsoever 
should  chance  to  get  the  key  that  would  un- 
lock the  box  was  merely  in  the  nature  of  an 
advertisement  to  draw  attention  and  custom 
to  the  defendant's  store;  that,  inasmuch  as 
the  defendant  received  no  more  in  any  in- 
stance for  his  goods  than  their  fair  and  usual 
market  value,  no  compensation  was  paid  for 
the  chance,  but  that  the  keys  to  the  box  and 
the  chance  to  obtain  a  prize  were  a  free  gift 
to  his  customers,  which  he  had  a  perfect 
right  to  offer.  This  argument,  while  plausi- 
ble, is  not  sound.  The  defendant  advertised 
his  goods  for  sale.  At  the  same  time  he  ad- 
vertised that  to  every  purchaser  of  goods  to 
the  value  of  50  cents  or  more,  paying  in  cash 
therefor,  a  key  would  be  given,  and  that  the 
person  receiving  the  key  which  would  unlock 
the  box  should  receive  the  $25  as  a  free  gift. 
Each  sale,  then,  was  a  sale,  not  of  the  goods, 
but  of  a  chance  to  obtain  $25.  In  this  in- 
stance, it  may  be  conceded  that  the  main 
purpose  of  the  defendant  was  to  increase  his 
legitimate  business  by  this  scheme,  and  that 
the  sale  of  merchandise  was  not  used  merely 
as  a  cover  for  conducting  a  lottery.  The 
purpose  of  the  defendant  undoubtedly  was  to 
attract  attention  and  stimulate  trade  at  his 
store;  but  this  case  must  be  determined  by 
the  legal  principles  applicable  to  it  Sup- 
pose that  instead  of  a  large  stock  of  general 
merchandise,  on  which  only  moderate  profits 
are  made,  the  defendant  kept  only  such  arti- 
cles as  usually  bear  a  very  high  percentage 
of  profit,  and  Instead  of  offering  $25  had  of- 
fered $1,000,  on  precisely  the  same  terms  as 
this  $25  was  offered,  could  any  one  doubt 
for  a  moment  that  those  who  are  Inclined 
to  Invest  small  sums  for  the  purpose  of  gain- 
ing large  ones  would  be  likely  to  purchase 
articles  for  which  they  had  no  special  need, 
merely  with  the  hope  of  gaining  the  prize  of- 
fered? Though  the  goods  In  such  a  case 
should  be  sold  only  at  the  regular  retail 
price,  the  main  business  of  the  defendant 
would  become  that  of  selling  chances  to 
draw  the  $1,000,  rather  than  merchandise  for 
a  legitimate  profit.  The  key,  with  the  card 
attached,  was  in  substance  and  effect  a  lot- 
tery ticket.  Purchasers  were  given  to  under- 
stand, whether  truthfully  or  not  does  not 
affect  the  case,  that  one  key,  and  one  only, 
of  those  given  out,  would  unlock  the  box, 
and  that  whoever  chanced  to  get  the  proper 
key  would  get  the  money.  It  Is  said  that  no 
element  of  chance  existed,  because  the  right 
of  the  purchaser  to  obtain  a  prize  was  in 
fact  absolutely  determined  the  instant  he  re- 
ceived the  key.  Tf  the  key  fitted  the  lock, 
the  money  was  his  from  that  instant    If  it 
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did  not,  It  was  not  his.  This  contention  Is 
not  sound,  though  specious.  Neither  buyer 
nor  seller  was  supposed  to  know  which  was 
the  true  key  to  the  box,  and  the  fact  would 
only  be  actually  determined  when  the  trial 
was  made  at  the  time  appointed  to  unlock 
the  box.  But,  even  it  we  assume  that  the 
chance  was  determined  when  the  sale  was 
made,  it  would  be  equally  a  lottery,  for  the 
fortunate  person  would  at  once  obtain  a 
right  to  the  prize,  though  he  could  not  in 
fact  get  it  until  the  time  appointed.  The  un- 
fortunate purchaser  would  at  once  receive 
his  merchandise  and  bis  blank  in  the  lottery. 
No  sound  distinction  exists  between  the  prin- 
ciple Involved  in  this  case  and  that  in  the 
case  of  State  v.  Mercantile  Ass'n,  45  Kan. 
351,  25  Pac.  984.  The  case  of  State  v.  Mum- 
ford,  73  Mo.  647,  is  also  directly  in  point. 
Prizes  were  offered  to  subscribers  to  the 
Kansas  City  Times,  each  subscriber  receiv- 
ing a  ticket  entitling  him  to  participate  in  a 
drawing  of  prizes,  and  no  extra  charge  above 
the  ordinary  subscription  price  being  made. 
The  supreme  court  of  Missouri  held  this  a 
lottery,  and  that  subscribers  to  the  news- 
paper bought  at  the  same  time,  and  for  one 
and  the  same  consideration,  the  newspaper 
and  the  ticket  in  the  lottery.  So,  in  this 
case,  the  purchaser,  for  one  undivided  price, 
bought  merchandise  and  a  ticket  in  the 
scheme  which  was  to  determine  who  should 
have  the  prize.  These  views  are  also  up- 
held in  the  case  of  Hudelson  v.  State,  94 
Ind.  426;  U.  S.  v.  Zeisler,  30  Fed.  499;  Bell 
v.  State,  5  Sneed,  507;  Thomas  v.  People,  59 
111.  160.  Judgment  affirmed.  All  the  jus- 
tices concurring. 


(54  Kan.  757) 

In  re  LOWE. 
(Snpreme  Court  of  Kansas.   March  9,  1895.) 

Validitt  of  Ordinance— Creation  of  Monopoly 
— Citv  Scavengers. 
Ordinance  No.  1718  of  the  city  of  To- 
peka, entitled  "An  ordinance  providing  for  city 
scavengers,  prescribing  the  duties  and  regulations 
governing  the  same,  providing  a  license  therefor, 
fixing  the  fees  to  bo  charged,  penalties  for  violat- 
ing rules  and  regulations  thereof,  and  repealing 
ordinance  No.  694,  published  June  3d,  1887, 
and  ordinance  No.  983,  published  July  19th, 
1889."  as  amended  by  ordinance  No.  1744,  at- 
tempts to  authorize  the  creation  of  a  monopoly 
of  a  lawful  calling,  is  in  restraint  of  trade,  and 
void. 

(Syllabus  by  the  Court.) 

Petition  by  M.  E.  Lowe  for  a  writ  of  ha- 
beas corpus.    Petitioner  discharged. 

On  the  12th  day  of  September,  1894,  there 
was  filed  in  the  police  court  in  the  city  of 
Topeka  a  duly-verified  complaint  against  M. 
E.  Lowe,  cliarging  that  ou  the  11th  day  of 
September,  1894,  and  prior  thereto,  he  did 
then  and  there  unlawfully  engage  in  the 
business  of  a  city  scavenger,  contrary  to  the 
ordinances  of  the  city  of  Topeka,  and  espe- 
cially in  violation  of  ordinance  No.  1718,  be- 
ing an  ordinance  entitled  "An  ordinance  pro- 
viding for  scavengers,"  etc.,  and  of  ordi- 


nances amendatory  thereto.  On  the  13th  of 
September,  1894,  upon  the  written  complaint 
filed  against  him,  a  warrant  was  issued  by 
the  police  judge  of  the  city  to  the  chief  of 
police,  directing  him  to  arrest  M.  E.  Lowe, 
and  bring  him  before  the  police  judge,  to  be 
dealt  with  according  to  law.  On  the  20th 
of  September,  1894,  M.  E.  Lowe  presented 
his  petition  to  one  of  the  Justices  of  this 
court  for  a  writ  of  habeas  corpus.  His  pe- 
tition, omitting  caption,  exhibits,  and  verifi- 
cation, was  as  follows:  "The  petition  of  M. 
E.  Lowe  respectfully  shows:  That  he  is  un- 
lawfully imprisoned,  detained,  confined,  and 
restrained  of  his  liberty  by  H.  C.  Llndsey, 
chief  of  police  of  the  city  of  Topeka,  and 
Ed.  Woodruff,  keeper  and  jailer  of  the  city 
prison  of  said  city,  in  Shawnee  county,  in 
this  state,  at  the  city  Jail  In  the  city  of  To- 
peka, in  the  county  of  Shawnee,  Kansas. 
That  the  imprisonment,  detention,  confine- 
ment, and  restraint  are  illegal,  and  that  the 
illegality  thereof  consists  In  this,  to  wit: 
That  the  only  pretext  or  cause  of  such  ar- 
rest and  detention  Is  by  virtue  of  a  warrant 
of  arrest  issued  out  of  the  police  court  of  the 
said  city,  upon  a  complaint  charging  the  pe- 
titioner with  the  alleged  violation  of  a  pre- 
tended ordinance  of  the  city  of  Topeka,  No. 
1718,  copies  of  which  warrant,  complaint, 
and  ordinance  are  hereto  attached,  marked 
Exhibits  'A,'  4B,*  &  'C,*  respectively;  and 
that  the  said  pretended  ordinance  Is  null  and 
void,  in  this,  to  wit:  In  attempting  to  cre- 
ate the  office  of  city  scavenger,  for  which 
there  is  no  authority  of  law.  and  In  giving 
the  mayor  authority  to  appoint  a  city  scav- 
enger, which  is  not  provided  for  by  law;  in 
attempting  to  absolutely  prohibit  any  person 
or  persons  from  engaging  in  the  business  of 
a  scavenger  unless  appointed  by  the  mayor 
and  approved  by  the  council;  In  attempting 
to-  break  up  the  business  of  this  petitioner, 
in  which  he  has  invested  a  large  sum  of 
money,  and  has  been  engaged  in  for  several 
years;  and  for  the  further  reason  the  ordi- 
nance is  In  derogation  of  the  vested  rights  of 
this  petitioner,  under  a  contract  entered  into 
between  himself  and  the  city  of  Topeka  In 
May  of  1893,  and  which  is  now  existing  in 
full  force  and  effect,  a  copy  of  which  con- 
tract is  hereto  attached,  marked  Exhibit  'D.* 
and  made  a  part  of  this  petition.  Wherefore 
your  petitioner  prays  that  a  writ  of  habeas 
corpus  may  be  granted,  directed  to  the  said 
H.  C.  Lindsey  and  Ed.  Woodruff,  command- 
ing them  to  have  the  body  of  this  petitioner 
before  the  supreme  court,  at  a  time  and 
place  therein  to  be  specified,  to  do  and  re- 
ceive what  shall  then  and  there  be  consid- 
ered by  your  honors  concerning  him,  togeth- 
er with  the  time  and  cause  of  this  detention 
and  said  writ;  and  that  your  petitioner  may 
be  restored  to  his  liberty.  M.  E.  Lowe.  J. 
S.  Ensminger,  Atty.  for  Petitioner." 

Section  1  of  ordinance  No.  1718,  as  amend- 
ed by  ordinance  1744,  referred  to  in  the  pe- 
tition as  Exhibit  "C,"  reads: 
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"Section  1.  That  section  one  of  ordinance 
number  1718  be,  and  the  same  Is  hereby, 
amended  so  as  to  read:  'Section  one.  The 
mayor  shall  at  the  regular  meeting  in  May 
of  each  year,  by  and  with  the  consent  of  the 
council,  appoint  two  or  more  suitable  per- 
sons, corporations  or  firms  to  act  as  city 
scavengers,  for  the  ensuing  year,  or  who  shall 
hold  said  position  during  the  pleasure  of  the 
mayor  and  council.  A  license  shall  be  is- 
sued to  such  persons,  corporation  or  firm  in 
which  shall  be  written  or  printed  the  name 
of  the  person  to  whom  issued,  the  date  there- 
of and  the  time  when  the  same  shall  expire; 
and  all  licenses  issued  to  city  scavengers 
shall  expire  on  the  first  day  of  May  next 
after  the  same  are  issued  unless  sooner  can- 
celed by  order  of  the  mayor  and  council, 
and  all  licenses  to  city  scavengers  shall  be 
signed  by  the  city  clerk,  and  attested  with 
the  seal  of  the  city.  No  license  shall  be  Is- 
sued to  scavengers  until  all  the  requirements 
of  this  ordinance  shall  have  been  complied 
with:  provided,  however,  that  it  shall  be  the 
duty  of  the  mayor,  by  and  with  the  consent 
of  the  council,  to  appoint  two  or  more  suit- 
able persons,  corporations  or  firms  to  act  as 
city  scavenger  until  the  regular  meeting  In 
May,  1895,  or  to  fill  a  vacancy  or  vacancies 
whenever  the  same  shall  occur  before  or 
after  time,  In  the  same  manner  as  appoint- 
ing for  a  full  term.'  " 

Section  4  provides,  among  other  things:  "It 
shall  be  the  duty  of  the  city  scavenger  to 
remove  the  contents  of  privy  vaults  and 
cesspools,  dead  animals,  garbage  and  offal, 
when  directed  by  the  city  board  of  health 
or  the  mayor  and  council,  and  the  contents 
of  privy  vaults  and  cesspools,  when  notified 
by  citizens  in  the  manner  hereinafter  speci- 
fied. Citizens  may  notify  said  city  scaven- 
ger, verbally  or  in  writing,  of  any  cesspool 
or  privy  vault  he  or  they  may  desire  to  have 
emptied,  and  shall  tender  therewith  to  said 
city  scavenger  the  fee  for  such  services  as 
herein  specified." 

Section  6  contains  the  following  provisions: 
"It  shall  be  unlawful  for  any  person  to  en- 
gage in  the  business  of  a  scavenger  in  the 
city  of  Topeka  without  procuring  a  license 
therefor  In  the  manner  herein  provided,  and 
any  person,  corporation  or  firm  who  shall  so 
engage  In  such  business  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  being 
found  guilty  of  said  offense  shall  be  fined 
In  any  sum  not  less  than  five  dollars  nor 
more  than  fifty  dollars  for  each  offense." 

Subsequently  a  writ  of  habeas  corpus  was 
Issued,  and  a  return  made  attempting  to  jus- 
tify the  arrest  and  imprisonment  of  the  pe- 
titioner under  the  provisions  of  the  city  or- 
dinance No.  1718,  providing  for  city  scaven- 
gers. The  case  was  heard  before  the  court 
at  the  October  sitting  for  1894. 

J.  S.  Ensminger,  for  petitioner.  D.  C.  Til- 
lotson,  for  respondent. 

ALLEN,  J.  (after  stating  the  facts).  The 


only  question  In  this  case  requiring  consider- 
ation is  as  to  the  validity  of  ordinance  No. 
1718,  providing  for  the  appointment  of  city 
scavengers.  By  the  terms  of  the  ordinance 
as  amended  by  ordinance  1744,  it  is  made 
the  duty  of  the  mayor,  with  the  consent  of 
the  council,  to  appoint  two  or  more  suitable 
persons  to  act  as  city  scavengers.  The  du- 
ties of  the  scavengers  are  prescribed  at  some 
length,  and  Include  a  removal  of  the  con- 
tents of  privy  vaults  and  cesspools,  dead  ani- 
mals, garbage,  and  offal.  The  ordinance 
fixes  the  compensation  to  be  paid  by  private 
persons  for  the  cleaning  of  privy  vaults  and 
cesspools,  and  for  the  removal  of  dead  ani- 
mals, but  not  for  any  other  scavenger  work. 
By  section  C  it  is  rendered  unlawful  for  any 
person  to  engage  in  the  business  of  a  scav- 
enger without  having  a  license  as  prescribed 
by  the  ordinance,  and  a  penalty  Is  imposed 
for  a  violation  of  the  ordinance.  The  right 
of  the  city  council  to  pass  this  ordinance  Is 
claimed  under  subdivision  11  of  section  11 
of  the  act  to  Incorporate  and  regulate  cities 
of  the  first  class,  being  chapter  18  of  the 
General  Statutes  of  1889,  which  provides  that 
the  mayor  and  council  shall  have  power  "(11) 
to  make  regulations  to  secure  the  general 
health  of  the  city,  to  prevent  and  remove 
nuisances,  to  regulate  or  prohibit  the  con- 
struction of  privy  vaults  and  cesspools,  and 
to  regulate  or  suppress  those  already  con- 
structed, to  compel  and  regulate  the  connec- 
tion of  all  property  with  sewers,  to  suppress 
hog  pens,  slaughter  houses  and  stock  yards, 
or  to  regulate  the  same,  and  prescribe  and 
enforce  regulations  for  cleaning  and  keeping 
the  same  in  order,  and  the  cleaning  and  keep- 
ing in  order  all  warehouses,  stables,  alleys, 
yards,  private  ways,  out  houses  and  other 
places  where  offensive  matter  Is  kept,  or 
permitted  to  accumulate,  and  to  compel  and 
regulate  the  removal  of  garbage  and  filth  be- 
yond the  limits  of  the  city." 

It  is  said  that  the  ordinance  is  a  reasonable 
regulation,  enacted  for  the  preservation  of 
the  health  of  the  people  of  the  city;  that,  of 
necessity,  a  large  measure  of  discretion  is 
reposed  In  the  mayor  and  council  In  select- 
ing the  means  necessary  to  preserve  the 
health  of  the  inhabitants;  and  that  in  en- 
acting this  ordinance  the  mayor  and  council 
have  kept  within  the  limits  of  their  powers. 
That  accumulations  of  filth,  decaying  car- 
casses, fermenting  garbage,  are  not  only  of- 
fensive to  the  senses,  but  endanger  the  health 
of  the  community,  must  be  conceded.  It 
must  also  be  admitted  that  the  legislature 
may  properly  delegate  to  the  mayor  and 
council  the  power  to  make  all  necessary  reg- 
ulations for  preserving  the  cleanliness  of  the 
city,  and  to  prevent  the  accumulation  of  nui- 
sances. This  was  the  subject  under  consid- 
eration when  the  provision  last  quoted  was 
Incorporated  In  the  statute.  Have  the  mayor 
and  council  exceeded  the  limits  of  their  au- 
thority? In  support  of  the  validity  of  the 
ordinance,  Slaughterhouse  Cases,  16  Wall. 
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36,  are  cited.  In  these  cases  the  act  of  the 
legislature  of  Louisiana  granting  a  corpora- 
tion the  exclusive  right  to  maintain  slaugh- 
terhouses in  the  parishes  of  Orleans,  Jeffer- 
son, and  St  Bernard,  and  prohibiting  all  oth- 
er persons  from  maintaining  and  using 
slaughterhouses  within  those  limits,  was  up- 
held, the  chief  justice  and  three  of  the  asso- 
ciate justices  dissenting.  In  the  case  of 
Butchers'  Union  Slaughterhouse  Co.  v.  Cres- 
cent City  Live-Stock  Landing  Co.,  Ill  U.  S. 
746,  4  Sup.  Ct.  652,  it  was  held  that  the 
exclusive  privilege  given  to  the  slaughter- 
bouse  company  for  the  term  of  25  years  by 
the  act  under  consideration  in  the  case  first 
cited  was  not  binding  on  the  lawmaking 
power  for  that  period,  but  that,  under  the 
provisions  of  the  new  constitution,  the  legis- 
lature, in  the  exercise  of  its  police  power  on 
subjects  affecting  public  health,  might  make 
other  and  different  provisions  and  regula- 
tions, which  would  have  the  effect  to  de- 
prive the  company  of  its  monopoly  under  the 
charter.  The  decision  was  placed  on  the 
ground  that  the  power  of  a  state  legislature 
to  make  a  contract  of  such  a  character  that, 
under  the  provisions  of  the  constitution  of 
the  United  States,  it  cannot  be  modified  or 
abrogated,  does  not  extend  to  subjects  af- 
fecting public  health  or  public  morals,  so  as 
to  limit  the  future  exercise  of  legislative 
power  on  those  subjects,  to  the  prejudice  of 
the  general  welfare.  In  the  cases  of  River 
Rendering  Co.  v.  Behr,  7  Mo.  App.  345, 
Alkers  v.  City  and  County  of  San  Francisco, 
32  Fed.  503,  and  City  of  Louisville  v.  Wible, 
84  Ky.  290,  1  S.  W.  605,  the  power  of  a  city 
to  make  a  contract  with  a  person  or  corpora- 
tion for  the  removal  of  dead  animals,  not 
slaughtered  for  food,  from  the  city,  and 
granting  to  such  person  or  corporation  the 
exclusive  privilege  of  using  the  streets  of 
the  city  for  such  purposes,  was  upheld  as  a 
proper  police  regulation.  The  cases  of 
Boehm  v.  Mayor,  etc.,  of  Baltimore,  61  Md. 
259,  and  In  re  Vandine,  6  Pick.  187,  merely 
uphold  city  ordinances  requiring  licenses  and 
regulating  the  business  of  scavengers. 

It  will  be  observed  that  the  ordinance  un- 
der consideration  authorizes  the  appointment 
of  two  or  more  persons  as  scavengers.  It 
therefore  places  it  in  the  power  of  the  mayor 
to  grant  to  two  persons  a  monopoly  of  the 
scavengers'  business  within  the  limits  of  the 
city.  While  monopolies  of  any  ordinary  le- 
gitimate business  are  odious,  we  have  seen 
that  monopolies  are  upheld  when  deemed 
necessary  In  executing  a  duty  incumbent  on 
the  city  authorities  or  the  legislature  for  the 
protection  of  the  public  health.  It  is  some- 
times a  matter  of  great  nicety  and  difficulty 
to  determine  whether  a  particular  business 
or  calling  is  in  its  nature  so  directly  con- 
nected with  the  public  welfare  that  the  per- 
formance can  only  be  safely  Intrusted  to 
some  one  acting  under  public  authority.  So 
much  of  the  business  of  the  scavenger  as  con- 
sists In  removing  dead  animals,  it  would 


seem,  under  the  authorities,  may  properly 
be  regarded  as  a  public  function,  for  the  dis- 
charge of  which  a  monopoly  may  be  created. 
But  this  ordinance  goes  further,  and  gives  to 
the  scavengers  the  exclusive  privilege,  also, 
of  cleaning  privy  vaults  and  cesspools,  and 
of  removing  garbage,  not  only  from  the 
streets,  but  from  the  private  premises  of  the 
citizens.  By  its  terms,  it  would  prohibit  the 
owners  from  performing  these  services  for 
themselves,  or  from  employing  any  one  else 
than  the  persons  appointed.  It  not  only 
makes  a  monopoly  of  the  cleaning  of  vaults 
and  cesspools,  which  are  necessarily  offensive 
to  the  senses,  but  It  also  includes  the  re- 
moval of  garbage.  It  would  be  somewhat 
difficult  to  say  just  what  is  included  In-  the 
term  "garbage."  Webster  defines  it  as 
"properly  that  which  is  purged,  or  cleansed 
away;  the  bowels  of  an  animal;  refuse  parts 
of  flesh;  offal;  hence  the  refuse  animal  and 
vegetable  matter  from  a  kitchen."  It  will 
be  observed  that  the  monopoly  under  consid- 
eration is  not  one  granted  directly  by  the 
legislature,  as  In  the  case  first  cited,  but  by 
a  city  council,  claiming  to  act  under  legisla- 
tive authority. 

Section  2  of  the  bill  of  rights  in  the  con- 
stitution of  this  state  reads  as  follows: 

"Sec.  2.  All  political  power  is  inherent  in 
the  people,  and  all  free  governments  are 
founded  on  their  authority,  and  are  institut- 
ed for  their  equal  protection  and  benefit.  No 
special  privileges  or  immunities  shall  ever 
be  granted  by  the  legislature,  which  may  not 
be  altered,  revoked  or  repealed  by  the  same 
body;  and  this  power  shall  be  exercised  by 
no  other  tribunal  or  agency." 

This  section  of  the  bill  of  rights  clearly 
prohibits  the  legislature  from  delegating  the 
power  to  a  city  to  grant  to  any  individual  the 
special  privilege  of  carrying  on  any  ordinary 
business  or  calling. 

The  eleventh  subdivision  of  section  11  of 
the  act  concerning  cities  of  the  first  class, 
above  quoted,  it  will  be  observed,  authorises 
the  city  council  to  regulate  or  prohibit  the 
construction  of  privy  vaults  and  cesspools, 
and  to  regulate  and  enforce  the  cleaning  of 
all  places  where  offensive  matter  is  permit- 
ted to  accumulate.  By  the  third  subdivision 
of  the  same  section,  the  mayor  and  council 
are  authorized  to  levy  and  collect  license 
taxes  on  and  regulate  a  great  number  of 
businesses  and  callings,  Including  that  of 
scavengers.  In  other*  parts  of  the  same  sec- 
tion, power  Is  given  to  regulate  and  order  the 
cleaning  of  chimneys,  to  regulate  the  stor- 
age of  powder  and  other  combustible  and 
explosive  substances,  as  well  as  to  regulate 
many  other  things  deemed  by  the  lawmakers 
proper  subjects  of  supervision  by  the  city 
authorities.  The  business  of  a  scavenger 
may  not  be  nice  or  attractive,  but  the  re- 
moval of  garbage  and  filth  Is  a  necessary 
work,  which  has  been  ordinarily  performed 
through  any  agency  the  party  interested 
might  select    If  the  term  "garbage"  in- 
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eludes  all  refuse  from  the  kitchen,  then  the 
waste  which  ordinarily  is  used,  when  practic- 
able, to  feed  swine,  can  only  be  removed 
from  the  premises  by  the  person  appointed 
under  this  ordinance.  Privies  and  cesspools 
are  not  ordinarily  deemed  nuisances  per  se. 
They  are  not  so  regarded  by  the  statute 
under  consideration.  They  may  be  permit- 
ted or  not  by  the  city  authorities,  according 
as  the  circumstances  and  surroundings  of  the 
particular  place  or  portion  of  the  city  render 
It  more  or  less  dangerous  to  the  health  of  the 
Inhabitants.  When  constructed,  they  are 
on  private  property;  and,  in  order  to  remove 
their  contents  or  to  remove  garbage  not  de- 
posited In  the  streets  or  alleys,  It  would  be 
necessary  to  enter  private  premises.  We 
are  not  cited  to  any  case  holding  that  a  mo- 
nopoly of  this  business  may  be  created. 

In  Gregory  v.  City  of  New  York,  40  N. 
Y.  273,  it  was  held  that  the  board  of  health 
have  not  power  to  assume  in  advance  that 
all  the  sinks  and  privies  in  the  city  of  New 
York  are  or  will  become  nuisances,  or  dan- 
gerous to  the  public  health,  and  contract  for 
the  removal  of  their  contents  indefinitely, 
until  they  or  the  common  council  order  other- 
wise, and  bind  the  defendant  to  pay  for 
them.  In  the  case  of  Nicoulin  v.  Lowery, 
49  N.  J.  Law,  301,  8  AtL  513,  the  defendant 
was  charged  with  having  in  the  nighttime 
carted,  carried,  and  taken  into  the  township 
a  load  of  night  soil,  in  violation  of  an  ordi- 
nance duly  passed  by  the  township  commit- 
tee. It  was  held  that,  in  the  absence  of  any 
further  showing,  the  act  was  not  punishable, 
and  In  the  opinion  the  court  says:  "The 
scavenger,  with  the  use  of  improved  methods 
of  protection,  may  use  the  public  streets 
without  injury  or  offense  to  others:  and, 
cautions  as  courts  are  In  declaring  an  ordi- 
nance void  as  being  unreasonable,  they 
would  hold  this  ordinance  to  be  so  when  its 
penalties  were  sought  to  be  enforced  against 
any  one  making  a  use  of  the  public  streets 
which  was  harmless  in  fact.  The  town  can- 
not deny  to  citizens  the  use  of  its  streets 
to  cross  the  township  on  any  business  that  is 
inoffensive.  It  cannot,  by  merely  declaring 
an  act  to  be  a  nuisance,  make  it  such."  In 
City  of  Richmond  v.  Dudley,  129  Ind.  112, 
28  N.  E.  312,  it  was  held:  "A  city  ordinance 
placing  restrictions  upon  the  keeping  and 
storing  of  inflammable  or  explosive  oils  is  in- 
valid which  fails  to  specify  the  rules  and 
conditions  to  be  observed  in  such  business, 
and  which  does  not  admit  of  the  exercise  of 
the  privilege  by  all  citizens  alike,  who  will 
comply  with  such  rules  and  conditions,  but 
which  does  admit  of  the  exercise  of  an 
arbitrary  discrimination  by  the  municipal 
authorities  between  citizens  who  will  so 
comply."  In  Re  Nash,  33  D.  C.  Q.  B.  181, 
it  was  held  that  a  by-law  that  "no  person 
shall  keep  a  slaughterhouse  within  the  city 
without  the  special  resolution  of  the  council" 
was  void,  because  it  permitted  favoritism, 
and  might  be  used  to  grant  a  monopoly.  In 


Reg.  v.  Johnston,  38  U.  C.  Q.  B.  549,  it  was 
held  that  a  city  by-law  providing  that  no 
person  other  than  chimney  Inspectors  appoint- 
ed by  the  municipal  council  (of  whom  there 
were  to  be  three)  should  sweep,  or  cause  to 
be  swept,  for  hire  or  gain,  any  chimney  or 
flue  In  the  city,  was  beyond  the  power  of  the 
corporation  under  the  authority  given  to 
them  to  enforce  the  proper  cleaning  of  chim- 
neys, and  a  conviction  under  it  was  quashed. 
The  case  of  City  of  Richmond  v.  Dudley 
and  the  one  last  cited  are,  in  principle,  much 
like  the  case  under  consideration,  for  the 
power  of  the  city  authorities  to  prevent 
fires  is  everywhere  regarded  as  of  prime  im- 
portance, and  admits  no  delay  in  its  execu- 
tion.   Horr  &  B.  Mun.  Ord.  §  221. 

The  power  of  the  city  council  to  license 
and  regulate  the  business  of  scavengers  is 
not  now  questioned,  nor,  in  view  of  the  ex- 
press authority  contained  hi  the  statute 
above  quoted,  can  there  be  any  question  of 
their  power  to  make  and  enforce  all  reason- 
able rules  and  regulations  for  the  conduct 
of  this  disagreeable  business.  Under  the  au- 
thorities, and  especially  In  view  of  the  con- 
8itutlonal  provision  quoted,  these  regulations 
must  leave  a  way  open  to  every  person  who 
will  comply  with  the  requirements  of  the 
ordinance  to  engage,  at  least,  in  so  much  of 
the  business  of  scavengers  as  relates  to  en- 
tering on  private  property,  and  removing 
filth  and  garbage  therefrom.  This  ordinance 
clearly  authorizes  the  restriction  of  this  busi- 
ness to  two  persons,  to  be  selected  by  the 
mayor,  thereby  providing  for  a  monopoly. 
This  the  mayor  and  council  had  no  power  to 
do.  The  ordinance  under  consideration  is 
therefore  void,  and  the  petitioner  is  dis- 
charged.   All  the  Justices  concurring. 


(54  Kan.  793) 

INSLET  v.  SHIRE  et  al. 

(Supreme  Court  of  Kansas.    March  9,  1895.) 

joindbk  of  actions  —  liabilities  of  cobxbcu- 
tors — Suit  for  Paktnbkbhip  Accounting— Ex- 

BCCTOR9  AS  PLAINTIFFS  —  CONTINDANCB  OF  De- 

cedbnt'p  Business. 

1.  An  action  by  an  executor  against  a  co- 
executor,  charging  maladministration,  and  ask- 
ing for  a  removal  from  the  trnst,  cannot  be  prop- 
erly joined  with  an  action  for  an  accounting  of  a 
partnership  in  which  the  estate  has  an  interest 
with  another  person  not  connected  with  the  es- 
tate. 

2.  Where  an  action  is  brought  against  an 
executor  of  an  estate  in  his  representative  ca- 
pacity, no  individual  liability  can  be  established 
or  adjudged  against  him. 

3.  As  a  general  rule,  one  executor  is  not 
answerable  for  the  neglect  or  bad  faith  of  co- 
executors,  but  where  one,  by  his  own  negligence, 
suffers  another  to  waste  the  estate,  when,  by  the 
exercise  of  reasonable  diligence,  he  could  hav« 

Erevented  it,  he  will  be  held  responsible  for  the 
>88.  ' 

4.  In  an  action  to  obtain  an  accounting  of  a 
partnership  business  in  which  the  estate  is  inter- 
ested all  of  the  executors  should  join  as  plain- 
tiffs, but  where  such  action  is  brought  by  one 
alone,  and  the  other  executors  are  made  defend- 
ants, and  no  question  is  raised  on  account  of  the 
misjoinder,  before  judgment  is  rendered,  the  fail- 
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nre  to  name  J»em  as  plaintiffs  is  not  a  fatal  ob- 
jection. 

5.  Where  the  testate  was  in  partnership  with 
I.,  and  there  was  a  provision  in  his  will  author- 
izing the  executors  "to  continue  my  present  busi- 
ness as  long  as  they  may  deem  best,"  and  the 
executors  determine  to  continue  the  partnership 
busiuess  in  accordance  with  the  will,  and  do  car- 
ry on  the  business  upon  the  same  terms  as  it 
was  during  the  lifetime  of  the  testate,  held,  that 
the  effect  of  the  arrangement  was  to  create  a 
new  partnership,  composed  of  the  executors  of 
the  estate  on  one  part  and  of  I.  on  the  other. 

6.  It  is  the  duty  of  partners  to  devote  their 
time  and  best  endeavors  to  carry  on  the  partner- 
ship business  and  promote  the  prosperity  of  the 
firm,  and  in  the  absence  of  any  special  agree- 
ment between  them  as  to  the  division  of  labor 
each  should  give  time  and  attention  to  the  con- 
duct of  the  business  without  compensation,  and 
without  regard  to  the  relative  value  of  the  serv- 
ices of  the  several  partners.  # 

7.  Where  the  partners  share  alike  in  the  con- 
trol and  labor  of  the  partnership  business,  one 
of  them  cannot  sit  passively  by,  indifferent  to 
the  interests  of  the  firm,  and,  after  neglecting  to 
use  reasonable  diligence  himself,  hold  the  other 
partner  responsible  to  the  firm  for  a  like  indiffer- 
ence or  negligence. 

8.  Where  one  of  the  main  questions  in  issue 
is  with  respect  to  the  negligence  of  those  in 
charge  of  a  tmsiness,  it  is  error  to  admit  in  evi- 
dence the  opinions  of  witnesses  as  to  whether  or 
not  such  person  had  exercised  due  diligence. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Leavenworth 
county;  Robert  Crozler,  Judge. 

Action  by  Ann  M.  Shire,  executrix,  against 
SI.  H.  Insley  and  others.  There  was  a  judg- 
ment against  Insley  and  another  defend- 
ant, and  Insley  brings  error.  Reversed. 

William  C.  Hook  and  D.  M.  Valentine,  for 
plaintiff  In  error.  Hnyden  &  Hayden,  Eu- 
gene Hagan,  and  T.  A.  Hurd,  for  defend- 
ants In  error. 

JOHNSTON,  J.  In  the  year  1873,  M.  H. 
Insley,  Daniel  Shire,  and  E.  R.  Kellogg  form- 
ed a  partnership  under  the  firm  name  of 
Insley,  Shire  &  Co.,  with  a  view  of  carry- 
ing on  banking  and  other  lines  of  business 
at  Leavenworth,  Kan.  About  a  year  after- 
wards, Kellogg  withdrew  from  the  fifm,  and 
Insley  and  Shire  continued  the  business  as 
equal  partners,  without  a  change  in  the 
name  of  the  firm.  The  partnership  had  no 
established  capital,  nor  was  there  any  fund 
set  aside  for  that  purpose.  Each  partner 
deposited  a  certain  amount  of  money  to  his 
personal  credit,  subject  to  be  checked  out 
by  himself  at  will.  The  two  principal  lines 
of  business  in  which  the  firm  was  engaged 
was  private  banking  and  the  manufacture, 
construction,  and  sale  of  bridges,  but  it  also 
appears  that  they  were  interested  in  real 
estate,  mining,  and  other  business  ventures, 
some  of  which  were  profitable,  and  some  un- 
profitable. In  June,  1882,  Shire  died,  leav- 
ing a  will,  under  which  Ann  M.  Shire,  James 
W.  Gaw,  and  Levi  Wilson  were  appointed 
as  executors,  who  were  empowered  to  man- 
age and  control  the  property  of  the  deceased 
until  it  should  be  distributed  in  accordance 
with  the  provisions  of  the  will,  In  one  of 
which  the  testator  authorized  the  executors 


"to  continue  my  present  business  as  long  as 
they  may  deem  best."  The  persons  ap- 
pointed duly  qualified,  and  gave  a  Joint  bond 
for  the  faithful  performance  of  their  duties, 
conditioned  as  required  by  law.  No  in- 
ventory of  the  partnership  was  made,  nor 
were  any  steps  taken  to  ascertain  what  the 
interest  of  the  deceased  was  in  the  partner- 
ship. They  did  not  take  the  partnership 
property  Into  their  possession,  nor  was  it 
given  over  to  the  possession  and  control  of 
the  surviving  partner.  Insley  gave  no  bond, 
and  did  not  undertake  the  management  of 
the  partnership  estate,  as  he  might  have 
done  under  the  statute;  but  the  executors 
and  Insley  together  determined  to  continue 
the  partnership  business  as  It  had  been  pre- 
viously carried  on  during  the  lifetime  of 
Shire.  Gaw,  who  was  a  brother-in-law  of  the 
testator,  was  the  active  executor  In  carrying 
out  the  provisions  of  the  will,  and  from 
February  1,  1884,  under  an  agreement  with 
his  eoexecutors,  he  devoted  most  of  his  time 
to  the  partnership  business,  as  the  repre- 
sentative of  the  Shire  interest,  for  which 
he  was  to  receive  $1,000  annually.  He  con- 
tinued to  act  in  this  capacity,  and  to  re- 
ceive the  stipulated  salary  for  his  services, 
until  February,  1887.  Heavy  losses  were 
suffered  by  the  partnership  prior  to  Decem- 
ber, 1887,  when  a  run  was  made  upon  the 
bank,  which  compelled  an  assignment  and 
transfer  of  the  property  for  the  benefit  of 
creditors.  Soon  afterwards  this  action  was 
brought  by  Ann  M.  Shire,  as  she  alleges  in 
her  petition,  "as  well  in  her  individual  right 
as  she  does  as  one  of  the  executors  of  the 
last  will  of  Daniel  Shire,  deceased."  It  was 
brought  against  James  W.  Gaw  and  Levi 
Wilson,  two  of  the  executors  of  the  last 
will  and  testament  of  Daniel  Shire,  deceased, 
and  also  M.  H.  Insley,  A.  J.  Tullock.  Samuel 
C.  Mllligan,  W.  U.  Chaplin,  and  the  First 
National  Bank  of  Leavenworth,  Kan.  Iu 
her  petition  she  stated  substantially  that  the 
defendants  other  than  Tullock  and  the  bank 
had  conspired  together  to  defraud  her;  that 
the  estate  has  been  mismanaged;  that  the 
business  of  Insley,  Shire  &  Co.  had  been  neg- 
ligently conducted,  by  which  great  loss  had 
occurred;  that  the  property  and  assets  of 
the  estate  and  partnership  had  been  wasted 
and  diverted,  resulting  in  insolvency  and 
business  disaster.  She  asked  for  the  ap- 
pointment of  a  receiver  to  take  possession  of 
the  property  and  assets  of  Insley,  Shire  & 
Co.;  that  certain  transfers  might  be  ad- 
judged to  be  void;  and  that  an  accounting 
should  be  had  of  the  partnership  business, 
and  that  the  partnership  should  be  dissolved. 
A  further  prayer  is  that  James  W.  Gaw  and 
Levi  Wilson  should  be  removed  from  the 
position  of  executors  of  the  estate  of  Daniel 
Shire,  deceased.  Insley  answered,  denying 
the  wrong  and  mismanagement  charged,  as 
did  also  Gaw  and  Wilson.  The  answer  of 
Milligan  was  a  general  denial.  After  the  is- 
sues were  joined,  the  cause  was  referred  to 
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a  referee,  who,  after  trial,  made  an  elaborate 
report  of  the  facts  and  law.  An  accounting 
of  the  business  was  made,  and,  among  other 
facts,  It  was  found  that  the  plaintiff,  on  ac- 
count of  her  sex  and  Infirmities,  had  taken 
no  part  In  the  administration  of  the  estate; 
that  James  W.  Gaw  was  the  controlling  and 
tctive  executor  thereof;  that  the  bridge  busi- 
ness of  Insley,  Shire  &  Co.,  under  the  con- 
trol of  Tullock,  had  been  well  managed  and 
profitable;  that  the  banking  business  had 
been  badly  managed,  the  clerks  and  em- 
ployes connected  with  the  same  having  been 
negligently  selected;  that  they  had  abstract- 
ed and  misappropriated  large  sums  of  mon- 
ey; and  that  from  May  1,  1885,  to  December 
6.  1887,  the  bank  had  been  despoiled  of  $29,- 
832.98  by  and  through  the  fraud  of  the  em- 
ployes. It  was  found  that  Insley  had  failed 
to  exercise  due  skill,  diligence,  and  care  in 
supervising  the  affairs  of  the  bank,  by  rea- 
son of  which  great  losses  occurred;  that  at 
the  close  of  the  partnership  business  the 
plaintiff  had  overdrawn  her  account  in  the 
bank  to  the  extent  of  $30,104.27,  and  that 
she  was  allowed  to  so  Improvidently  over- 
draw her  account  because  of  the  omission  of 
Insley  to  keep  accurate  and  intelligible  ac- 
counts of  the  business.  It  was  also  found 
that  James  W.  Gaw  had  failed  to  exercise 
ordinar3r  care,  diligence,  and  watchfulness 
in  attending  to  the  partnership  business,  and 
had  not  administered  the  Shire  estate  as  the 
law  requires;  that  he  did  not  inform  himself 
of  the  condition  of  the  partnership  business, 
kept  no  accounts,  and  rendered  no  state- 
ments thereof,  and  that  he  kept  no  check  up- 
on the  bad  habits  of  the  employes,  although 
he  was  paid  a  salary  of  $1,000  per  annum 
for  the  performance  of  such  duties.  In  re- 
gard to  the  wrongdoing  of  the  employes, 
there  was  an  express  finding  that  neither 
Insley  nor  Gaw  "participated  in  any  of  the 
fraudulent  transactions  herein  mentioned,  or 
in  any  of  the  fruits  thereof,  nor  did  they 
have  actual  knowledge  of  the  same;  but 
they  were  negligent,  as  herein  stated,  and 
by  reason  of  such  negligence  are  chargeable 
with  such  losses  as  herein  found."  In  the 
statement  of  account  the  referee  found,  after 
charging  Insley  with  the  illegal  abstractions 
and  defalcations  of  employes  and  other 
losses,  that  there  was  due  from  him  to  the 
partnership  estate  $13,465.43,  that  there  was 
due  from  Milligan  to  the  partnership  the 
sum  of  $34,671.89,  and  it  was  recommended 
that  judgment  should  be  entered  In  accord- 
ance with  these  findings;  and,  further,  that 
James  W.  Gaw  ought  to  be  removed  from 
his  trust  as  executor  of  the  Shire  estate. 
The  report  of  the  referee  was  taken  up  by 
the  district  court,  and  upon  the  same  evi- 
dence radical  changes  were  made  in  the 
findings  of  the  referee.  Some  were  modi- 
fleJ,  others  were  eliminated,  and  additional 
findings  were  also  made.  The  court  ma- 
terially reduced  the  liability  of  Insley,  but 
found  that  there  was  a  joint  negligence  on 


the  part  of  Insley  and  Gaw,  by  reason  of 
which  they  were  jointly  and  severally  liable 
to  the  partnership  in  the  sum  of  $8,555,  and 
the  court  undertook  to  determine  as  between 
them  the  Individual  liability  of  each.  Judg- 
ment was  accordingly  rendered  against 
them,  and  it  was  further  adjudged  that  the 
firm  of  Insley,  Shire  &  Co.  should  recover 
of  Milligan  $39,121.42.  Judgment  was  ren- 
dered In  favor  of  the  other  defendants,  and 
it  was  provided  that  the  costs  incurred 
should  be  paid  one-half  out  of  the  assets  of 
the  partnership  and  the  other  by  Insley  and 
Gaw. 

Several  objections  are  made  to  the  findings, 
rulings,  and  judgment  of  the  trial  court  It 
Is  urged  that  In  the  proceeding  there  Is  a 
mingling  of  parties  and  Issues  not  in  keeping 
with  good  practice  nor  warranted  by  the  rules 
of  law.  There  Is  good  cause  for  this  objec- 
tion. Ann  M.  Shire,  who  is  an  executor, 
brings  an  action  as  executor  against  Gaw 
and  Wilson  as  coexecutors,  alleging  waste 
and  unfaithful  administration,  and  asking 
that  they  be  removed  from  their  trusts  as  ex- 
ecutors. Although  she  sues  them  only  as  ex- 
ecutors, she  attempts  to  hold  them  personally 
liable,  and  judgment  was  actually  rendered 
against  Gaw  individually.  In  her  petition 
she  describes  them  as  executors,  and  from  the 
averments  of  the  petition  and  the  kind  of  re- 
lief which  is  asked  against  them  there  can  be 
no  question  but  that  they  were  sued  In  their 
representative  capacity.  The  action  having 
been  brought  against  them  in  that  capacity, 
it  is  not  competent  to  establish  and  adjudge 
an  individual  liability  against  them.  She  al- 
so brings  the  action  in  her  individual  capaci- 
ty against  the  executors  of  the  estate,  but, 
whatever  this  aspect  of  the  case  may  count 
for,  it  does  not  warrant  a  judgment  against 
them  as  individuals.  The  petition  which  she 
files,  however,  In  its  whole  scope  relates  large- 
ly to  partnership  matters,  and  its  main  pur- 
pose appears  to  be  to  obtain  an  accounting  of 
the  partnership  business.  This  could  not  be 
accomplished  by  her  as  an  individual.  It  is 
true  that  she  is  an  heir  and  legatee,  and  is 
therefore  interested  In  the  estate,  but  there 
are  several  children  and  other  legatees  who 
are  also  Interested,  and  who  are  not  parties 
to  the  proceeding.  No  settlement  of  the  es- 
tate has  ever  been  made,  nor  does  there  ap- 
pear to  have  been  any  order  of  the  probate 
court  for  the  payment  of  legacies  or  the  dis- 
tribution of  the  estate.  She  has  no  right  as 
an  individual,  at  this  time,  to  bring  an  action 
in  behalf  of  the  partnership  against  its  em- 
ployes for  the  recovery  of  money  due  to  the 
partnership,  or  for  losses  occasioned  by  their 
neglect  or  wrongdoing.  Although  she  is  joint- 
ly concerned  In  the  execution  of  the  trust,  she 
brings  an  action  in  her  representative  capaci- 
ty against  her  coexecutors  on  account  of  neg- 
ligence and  dereliction  of  duty  for  which  all 
were  In  a  measure  responsible.  Under  the 
law,  coexecutors  are  to  be  treated  as  one  and 
the  same  individual,  and  whatever  each  one 
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does  is  to  be  taken  aa  the  act  of  all;  their 
authority  being  joint  and  entire.  Schouler, 
Ex'rs,  8  400.  In  this  case  a  Joint  bond  was 
given,  and  the  effect  of  this  act  was  to  make 
each  executor  liable  for  the  default  of  the 
others  during  the  continuance  of  the  joint  ex- 
ecutorship. A  separate  bond  might  hare  been 
given  by  each  under  the  statute,  yet,  as  the 
plaintiff  chose  to  join  with  the  others  In  the 
giving  of  the  bond,  she  made  herself  liable, 
although  she  may  have  been  without  fault, 
for  the  waste  and  improper  administration  of 
her  associates.  Schouler,  Ex'rs,  §  406;  7 
Am.  &  Eng.  Enc.  Law,  216,  and  cases 
cited.  There  are  cases  where  one  exec- 
utor Is  not  answerable  for  the  neglect  or 
bad  faith  of  the  others,  but  where  one,  by  bis 
own  negligence,  suffers  another  to  waste  the 
estate,  when,  by  the  exercise  of  reasonable 
diligence,  he  could  have  prevented  It,  he  will 
be  held  responsible  for  the  loss.  One  of  the 
reasons  why  more  than  one  executor  is  ap- 
pointed Is  that  one  may  watch  over  and  cor- 
rect the  conduct  of  the  other.  It  would  hard- 
ly do  to  say  that  one  who  has  taken  upon 
himself  the  execution  of  a  trust  may,  with- 
out incurring  responsibility,  leave  the  whole 
care  of  the  estate  upon  others.  Mrs.  Shire, 
after  accepting  the  trust,  could  not  ignore  the 
duties  Incumbent  upon  her,  and  escape  liabil- 
ity. She  still  retains  the  trust,  and  yet  she 
seeks  to  recover  against  her  coexecutors.  As 
a  rule,  one  person  holding  such  trust  relation 
cannot  sue  and  recover  from  another  in  his 
representative  capacity.  "Being  coexecutors, 
the  possession  of  the  funds  of  the  estate  by 
either  is  possession  of  the  other,  the  posses- 
sion being  In  law  a  Joint  one."  And  so  It  has 
been  held  that  one  executor  cannot  sue  his 
coexecutor  for  money  or  property  in  his  hands 
belonging  to  the  estate  of  the  deceased.  Tay- 
lor v.  Minton,  46  Kan.  17,  25  Pac.  222.  If 
Gaw  was  guilty  of  bad  faith,  neglect,  or 
wrongdoing,  the  plaintiff  could  have  taken 
steps  to  have  had  him  removed  in  the  manner 
prescribed  by  statute;  and  then  legatees  and 
distributees  could  have  required  him  to  ac- 
count for  property  misappropriated,  or  for 
losses  occurring  through  his  maladministra- 
tion. Apart  from  these  considerations,  Insley 
was  not  concerned  in  the  controversy  between 
the  coexecutors.  He  was  not  an  executor,  nor 
did  he  hold  any  other  direct  trust  relation  to 
the  estate.  The  questions  of  whether  they 
acted  in  bad  faith  towards  each  other,  and 
whether  they  were  negligent  towards  the  es- 
tate, and  for  that  reason  should  have  been  re- 
moved from  their  trusts,  has  no  proper  place 
In  the  partnership  accounting  between  Insley 
and  those  who  held  the  other  partnership  in- 
terests. 

There  Is  the  further  contention  that  the 
plaintiff  could  not  maintain  an  action  against 
Insley  for  the  purpose  of  obtaining  an  ac- 
counting of  the  partnership  business.  This 
contention  is  based  upon  the  idea  that  all  of 
the  executors  represent  the  Shire  interest  In 
the  partnership,  and,  aa  the  estate  is  Joint 


and  entire,  the  executors  are  to  be  consid- 
ered in  law  as  one  person,  and  all  of  them 
must  join  as  plaintiffs.  This  is  the  correct 
rule,  and  all  three  of  the  representatives  of 
the  estate  should  have,  joined  In  bringing  the 
action  for  an  accounting  with  Insley.  7  Am. 
&  Eng.  Enc.  Law,  360,  and  cases  cited;  11 
Am.  &  Eng.  Enc.  Law,  1033.  No  proper  ob- 
jection, however,  was  made  on  account  of  the 
nonjoinder  of  Gaw  and  Wilson,  and,  as  they 
were  made  defendants  In  the  action  In  their 
representative  capacity,  and  remained  In  the 
court  throughout  the  proceeding  while  the  ac- 
counting was  being  made,  the  failure  to  name 
them  as  plaintiffs  cannot  be  regarded  as  a  fa- 
tal objection.  Treating  the  proceeding,  then, 
as  one  in  which  all  of  the  representatives  of 
the  estate  had  joined  in  asking  an  accounting 
of  the  partnership  business,  the  question  re- 
mains as  to  the  liability  of  Insley.  Insley 
and  Shire,  as  we  have  seen,  were  equal  part- 
ners. When  Shire  died,  Insley  did  not  give  a 
bond  and  take  possession  of  the  partnership 
property  as  surviving  partner,  as  he  might 
have  done  under  the  statute.  The  death  of 
Shire  operated  to  dissolve  the  partnership,  but 
It  appears  that  by  a  mutual  arrangement,  and 
in  accordance  with  the  provisions  of  the  will, 
the  business  was  continued  by  the  executors 
upon  the  same  terms  as  it  was  during  the 
lifetime  of  Daniel  Shire.  This  arrangement 
had  the  effect  of  creating  a  new  partnership, 
composed  of  the  executors  on  one  side  and 
Insley  on  the  other.  Some  attempt  is  made 
to  hold  Insley  to  the  liability  of  a  surviving 
partner  under  the  law,  but  from  the  testimo- 
ny It  is  clear  that  he  was  not  so  regarded  or 
treated  by  any  of  the  parties.  He  did  not  as- 
sume title  and  control  as  surviving  partner 
No  bond  was  given  by  him,  no  inventory  of 
the  partnership  estate  was  made,  and  he  did 
not  undertake  the  management  of  the  part- 
nership estate  as  surviving  partner.  On  the 
contrary,  all  the  parties  united  in  the  control 
and  possession  of  the  property;  the  executors, 
representing  the  Shire  interest,  and  Insley. 
representing  his  own,  they  joined  together  in 
carrying  on  the  business  until  It  was  discon- 
tinued. They  were  partners  to  all  intents 
and  purposes,  and  all  alike  equally  owed  the 
duties  of  partners  to  each  other.  There  was 
no  agreement  for  a  division  of  labor  between 
the  executors  on  one  side  and  Insley  up- 
on the  other.  Insley  was  not  employed  to 
represent  the  executors,  or  to  attend  to  the 
business  of  the  partnership  for  the  estate.  It 
is  true  that  he,  devoted  most  of  his  time  and 
attention  to  the  partnership  business,  but 
from  1885  Gaw  was  employed  on  behalf  of 
the  estate  to  attend  to  the  Shire  Interest  in 
the  partnership,  and  he  received  an  annual 
salary  of  $1,000  as  compensation  for  bis  serv- 
ices. There  Is  a  finding  by  the  referee  that 
he  undertook  to  represent  the  Shire  interest 
in  the  partnership,  and  was  continuously  so 
engaged  down  to  the  close  of  the  bank. 

The  claim  that  Insley  was  general  manager 
for  the  firm,  and  liable  as  such,  is  not  sus- 
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mined  by  the  record.  While  he  was  active 
in  the  management  of  the  affairs  of  the  firm, 
he  was  not  appointed  nor  employed  as  man- 
ager, nor  did  he  hold  any  official  position 
which  made  him  the  representative  of  the 
estate  In  the  firm  business.  There  was  no 
agreement  that  he  should  receive  compen- 
sation as  manager  or  agent  for  the  firm,  and 
none  was  allowed  or  paid.  It  is  true  that, 
when  the  controversy  arose  between  the  par- 
ties, a  credit  was  entered,  and  a  claim  for 
extra  services  made,  but,  as  there  was  no 
such  agreement,  It  was  not  allowed,  and  It 
appears  to  have  been  abandoned.  So  far  as 
the  partnership  accounting  Is  concerned,  In- 
sley  Is  to  be  treated  as  a  one-half  owner, 
and  the  Shire  estate  as  the  owner  of  the 
other  half  Interest  The  three  executors  are 
to  be  regarded  as  one  person,  and  together 
they  sustain  the  same  relation  to  Insley  as 
Shire  did  In  his  lifetime.  Insley  owed  them, 
as  partners,  no  higher  duty  or  any  greater 
diligence  than  he  would  have  owed  to  Shire 
under  similar  circumstances  If  he  had  been 
alive.  It  was  the  duty  of  the  partners  to 
devote  their  time  and  best  endeavors  to  car- 
ry on  the  business  and  promote  the  pros- 
perity of  the  partnership.  In  the  absence 
of  any  special  agreement  between  them  as  to 
the  division  of  labor,  each  should  give  time 
and  attention  to  the  conduct  of  the  business 
without  compensation,  and  without  regard 
to  the  relative  value  of  the  services  of  the 
several  parties.  Pars.  Partn.  (3d  Ed.)  244; 
17  Am.  &  Eng.  Enc.  Law,  1056.  Scrupulous 
good  faith  and  reasonable  diligence  are  re- 
quired from  each  to  the  other,  and  all  losses 
caused  by  culpable  neglect  of  duty  or  bad 
faith  on  the  part  of  a  partner  are  chargeable 
against  him  In  favor  of  the  firm.  "A  fair 
degree  of  care  only,  however,  is  required. 
An  honest  mistake  of  judgment,  or  a  trivial 
departure  from  the  partnership  agreement, 
In  cases  of  emergency,  will  not  Impose  the 
burden  of  the  losses  of  the  firm  upon  the 
deviating  partner."  17  Am.  &  Eng.  Enc. 
Law,  1219.  A  partner  of  equal  responsibili- 
ty, and  who  himself  is  indifferent  to  his  own 
Interest,  or  guilty  of  negligence,  is  hardly  in 
a  position  to  claim  and  recover  for  the  en- 
tire losses  resulting  from  the  negligence  of 
both.  In  this  case  the  duty  of  carefully 
selecting  employes  and  supervising  the  busi- 
ness of  the  partnership  rested  equally  upon 
Insley  and  the  representatives  of  the  estate, 
and  yet  we  find  that  the  entire  loss  result- 
ing from  the  fraud  and  defalcation  of  em- 
ployes was  placed  .  upon  a  single  partner. 
The  principal  losses  resulted  from  the  action 
of  Mllllgan  in  abstracting  and  purloining 
money  from  tbe  bank.  Gaw,  who  was  giv- 
ing special  attention  to  the  interests  of  the 
Shire  estate,  procured  the  employment  of 
Mllllgan,  who  was  a  relative,  and  there  is 
testimony  that  Mllllgan  was  employer]  and 
placed  on  the  working  force  of  the  bank  as 
the  representative  of  the  Shire  estate.  It 
was  as  much  the  duty  of  those  representing 


the  estate  to  exercise  a  watchful  care  orei 
the  conduct  of  MiUigan  and  other  employe* 
as  it  was  of  Insley.  The  accounts  which  hr 
fraudulently  manipulated,  and  the  books 
which  he  falsified,  were  under  the  eyes  and 
supervision  of  tbe  partners.  Why,  then, 
should  Insley  account  for  all  these  losses  'i 
If  Shire  had  been  alive,  and  had  selected 
Mllllgan  as  an  employe,  and  he  had  been 
guilty  of  frauds  similar  to  those  charged 
against  him,  and  if  there  had  been  no  other, 
division  of  labor  or  responsibility  between 
Insley  and  Shire  than  did  exist  while  they 
were  partners,  bow  could  Shire  have  claim- 
ed that  Insley  should  bear  all  the  losses  re- 
sulting from  the  frauds  and  peculations  of 
Mllllgan?  It  appears  that  the  methods  by 
which  Mllllgan  abstracted  and  purloined  the 
money  of  the  firm  were  so  Ingenious  as  to 
almost  baffle  the  skill  of  expert  accountants, 
and  several  weeks  were  consumed  by  them 
before  they  were  able  to  uncover  the  fraud, 
and  determine  by  whom  the  money  was 
taken.  Insley  was  not  a  bookkeeper  nor  an 
expert  accountant,  and  no  reason  Is  seen  why 
he  should  be  held  to  a  higher  degree  of  care 
with  respect  to  the  books  than  those  rep- 
resenting the  other  Interests.  When  part- 
ners share  alike  In  the  control  and  labor  of 
business,  one  of  them  cannot  sit  passively  by. 
Indifferent  to  the  Interests  of  the  firm,  and. 
after  neglecting  to  use  reasonable  diligence 
himself,  hold  the  other  responsible  to  tbe 
firm  for  a  like  Indifference  or  negligence.  It 
does  not  appear  that  Insley  had  any  special 
skill  as  banker,  and  as  a  partner  he  cannot 
be  held  for  tbe  lack  of  skill  In  that  respect. 
His  partners  had  a  right  to  expect  reasona- 
ble care  and  diligence  from  him  In  assisting 
to  carry  on  the  business,  but  they  knew  what 
his  capabilities  were  when  they  entered  into 
business  with  him,  and  therefore  have  no 
right  to  complain  of  a  lack  of  ability  or 
skill  The  charge  of  bad  faith  and  of  con 
spiracy  with  Gaw  was  not  sustained.'  because 
there  was  an  express  finding  that  Insley  did 
not  participate  in  any  of  the  fraudulent 
transactions  of  the  employes,  or  In  any  of  the 
fruits  thereof,  and,  more  than  that,  that  he 
had  no  knowledge  of  the  same.  It  Is  clear 
that  tbe  accounting  was  made  upon  an  incor- 
rect theory.  The  liability  of  Insley  was  ex 
tended  beyond  what  was  warranted  by  tbe 
evidence  or  the  law,  and  hence  the  Judgment 
cannot  be  sustained. 

There  were  some  rulings  upon  the  admit) 
sion  of  testimony  which  were  so  erroneous 
as  to  require  a  reversal.  Testimony  was  re- 
ceived over  objection  that  was  unquestiona- 
bly incompetent  Witnesses  were  asked,  If 
books  were  kept  in  a  certain  manner,  and 
if  money  was  abstracted,  and  no  examina- 
tion was  made  to  discover  the  fraud  or  rob- 
bery, could  the  witness  say  that  due  dili- 
gence and  care  were  exercised  by  the  mana- 
ger? Several  other  questions  were  allowed 
In  which  the  witnesses  were  asked,  In  effect, 
whether  those  In  charge  of  the  bank  hail 
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exercised  due  diligence  In  its  management. 
Aside  from  the  unwarranted  assumptions  of 
fact,  the  testimony  related  to  a  matter  which 
was  not  the  subject  of  expert  testimony. 
The  question  whether  the  parties  were  negli- 
gent was  the  principal  point  in  controversy, 
and  should  have  been  determined  from  facts, 
and  not  from  opinions.  Monroe  v.  Lattln, 
25  Kan.  352;  Railroad  Co.  v.  Peavey,  29 
Kan.  177;  Dow  v.  Julien,  32  Kan.  578,  4  Pac. 
1000;  Railroad  Co.  v.  Jones,  34  Kan.  463,  8 
Pac.  730.  The  Judgment  of  the  district  court 
against  Insley  and  Gaw  will  be  reversed,  and 
the  cause  remanded  for  further  proceedings 
in  accordance  with  the  views  herein  express- 
ed.   All  the  justices  concurring. 

(65  Kan.  36) 

RITCHIE  et  al.  v.  KANSAS,  N.  &  D.  RT. 
CO.  et  al. 

(Supreme  Court  of  Kansas.    March  9,  1895.) 
Review  ox  Appeal— Issue  of  Law— Need  of  Mo- 
tion fob  New  Trial  —  Deed  on  Condition 
Subsequent— Ejectment  on  Breach  —  Dedica- 
tion of  Land— Rights  of  Railroad  Company. 
.1.  In  order  to  review  the  decision  of  a  dis- 
trict court  in  determining  an  issue  of  law*  a  mo- 
tion for  a  new  trial  is  not  necessary.  Section 
808  of  the  Code  of  Civil  Procedure  defines  a 
"new  trial"  as  a  re-examination  of  an  issue  of 
fact. 

2.  An  issue  of  law  may  arise  either  on  the 
pleadings,  an  agreed  statement  of  facts,  the  re- 
port of  a  referee,  special  verdict  of  a  jury,  or 
findings  of  fact  by  the  courtr  and  where  no  is- 
sue of  fact  is  raised,  or  where  all  issues  of  fact 
have  been  tried  and  determined,  issues  of  law 
alone  remain,  and  the  decision  of  the  trial  court 
thereon  can  be  reviewed  here  without  a  motion 
for  a  new  trial  having  been  filed  below. 

3.  A  deed  of  general  warranty  in  the  usual 
form,  conveying  lands  for  the  expressed  consid- 
eration of  the  sum  of  one  dollar  and  other  good 
and  valuable  considerations,  and  a  written  con- 
tract executed  at  the  same  time,  by  which  the 
grantee,  in  consideration  of  the  deed,  agrees  to 
do  certain  acts,  and  provides  that,  in  case  of  fail- 
ure to  perform  such  contract,  the  deed  shall  be- 
come void,  and  the  lands  conveyed  revert  to  the 
grantor,  both  instruments  being  acknowledged 
and  recorded  at  the  same  time,  are  to  be  treated 
as  one,  and  construed  together. 

4. 11.  and  wife  conveyed  certain  lands  ad- 
joining the  city  of  Topeka  to  the  K,  N.  &  D.  Ry. 
Co.,  and  in  consideration  thereof  the  railway 
company  covenanted  by  a  separate  instrument, 
duly  executed  and  acknowledged,  to  construct 
its  line  of  railway  through  the  lands  granted, 
and  erect  and  forever  maintain  on  said  tract  a 
passenger  depot  and  a  freight  depot,  of  a  size 
and  character  suitable  and  sufficient  for  the 
transaction  of  its  business  and  the  accommoda- 
tion of  the  public  at  said  point,  and  to  cause  all 
passenger  and  freight  trains  to  stop  at  such  de- 
pots, respectively,  so  as  to  transact  and  perform 
all  business  that  may  be  there  offered;  and  it 
was  provided  therein  that,  "If  said  company 
shall  fail  to  construct  its  line  of  railroad  through 
said  tract  of  land,  and  erect  thereon  said  pas- 
senger and  freight  depots,  within  one  year  from 
this  date,  or  shall  fail  to  keep  and  maintain  said 
depots,  and  use  the  same  as  herein  provided, 
then  the  conveyance  of  said  real  estate  to  said 
company  shall  be  void,  and  said  real  estate  shall 
revert  to  said  R.  and  his  heirs."  Both  instru- 
ments were  filed  for  record  at  the  same  time, 
and  afterwards  recorded.  The  railway  company 
constructed  its  railroad  and  buildings  suitable  for 
freight  and  passenger  depots,  and  stopped  all  its 
trains  thereat,  but  failed  to  use  the  building  de- 
signed for  a  passenger  depot  as  such.    Up  to  the 


time  of  the  commencement  of  this  action,  a  peri- 
od of  more  than  a  year  and  ten  months  after  the 
date  of  the  contract,  it  used  another  building, 
about  a  mile  away,  as  its  Topeka  passenger  de- 
pot. Held,  that  these  instruments  together  con- 
stitute a  conveyance  on  conditions  subsequent; 
that  the  facts  found  by  the  trial  court  show  a 
substantial  breach  of  the  conditions;  and  that 
the  title  reverts  to  the  plaintiffs,  who  are  heirs 
of  the  grantor. 

5.  Under  the  facts  stated,  the  plaintiffs,  al- 
leging in  their  petition  that  they  are  the  legal 
and  equitable  owners  of  the  real  property,  en- 
titled to  the  immediate  possession  thereof,  and 
that  the  defendants  unlawfully  keep  the  plain- 
tiffs out  of  possession,  may  maintain  an  action 
in  the  nature  of  ejectment,  without  first  making 
a  formal  entry  on  the  lands. 

6.  The  filing  of  plats  by  the  grantor  and  his 
heirs,  after  breach  of  the  conditions  of  the  con- 
veyance, but  before  claiming  a  forfeiture  on  ac- 
count thereof,  showing  the  location  of  the  de- 
fendant's railway,  side  tracks,  and  buildings, 
and  designating  a  part  of  the  lands  conveyed  as 
"K.,  N.  &  D.  Depot  Grounds,"  but  which  do  not 
indicate  the  boundaries  of  the  lands  occupied  by 
the  rnilroad  company,  nor  contain  any  words  ex- 
pressive of  an  intent  to  make  any  dedication  to 
railroad  uses,  and  where  the  railroad  grounds  are 
not  surrounded,  nor  included  within  the  platted 
portion,  does  not  amount  to  a  dedication  of  such 
lands  to  railroad  uses,  nor  constitute  a  waiver 
or  estoppel  barring  the  plaintiffs'  recovery  for 
any  breach  of  conditions  occurring  subsequent 
to  the  filing  of  such  plats. 

7.  Conditions  subsequent,  working  a  forfei- 
ture of  an  estate,  are  to  be  strictly  construed. 

8.  After  the  execution  of  the  deed  and  con- 
tract the  railway  company  took  possession  of 
the  land  conveyed,  constructed  a  line  of  railroad 
across  it  built  side  tracks,  depot  buildings, 
roundhouse,  stock  yards,  water  tank,  and  other 
structures  and  conveniences  for  its  accommoda- 
tion thereon.  Held  that,  if  the  defendants  elect 
to  retain  the  land  and  improvements,  they  should 
be  permitted  to  do  so  on  payment  of  the  value 
of  the  land,  exclusive  of  improvements  placed 
thereon  by  the  defendants,  measured  as  of  the 
date  of  the  commencement  of  this  action,  with 
interest  from  that  date. 

9.  As  the  findings  of  fact,  in  this  case  fail 
to  show  either  the  value  of  the  improvements 
made  by  the  defendants  or  the  value  of  the  land, 
this  court  cannot  direct  what  judgment  should 
be  entered  by  the  trial  court,  and  must  order  a 
new  trial. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  coun- 
ty; John  Guthrie,  Judge. 

Action  by  Hannah  Ritchie  and  others 
against  the  Kansas,  Nebraska  &  Dakota 
Railway  Company  and  others.  Judgment 
for  defendants,  and  plaintiffs  bring  error. 
Reversed. 

This  action  was  brought  by  Hannah 
Ritchie,  Hale  Ritchie,  and  John  Ritchie,  as 
heirs  at  law  of  John  Ritchie,  deceased, 
against  the  Kansas,  Nebraska  &  Dakota 
Railway  Company  and  the  Missouri  Pacific 
Railway  Company  to  recover  a  part  of  sec- 
tion G,  town  12,  range  16,  in  Shawnee  coun- 
ty. The  answer  was  a  general  denial.  A 
jury  was  waived,  and  the  case  was  tried  by 
the  court.  At  the  request  of  the  parties,  the 
conclusions  of  fact  and  of  law  were  sepa- 
rately stated,  and  are  very  voluminous.  It 
appears  that  a  deed,  dated  April  7,  1886,  and 
acknowledged  on  the  15th  day  of  the  same 
month,  was  executed  by  John  Ritchie  and 
Hannah  Ritchie,  his  wife,  conveying  the 
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lands  in  controversy  to  the  first-named  rail- 
way company.  The  instrument  is  in  form 
an  ordinary  warranty  deed,  and  recites  as 
the  consideration  therefor  the  payment  of 
the  sum  of  one  dollar  and  other  good  and 
valuable  considerations.  At  the  same  time, 
as  a  part  of  the  same  transaction,  a  contract 
in  writing  was  duly  executed  and  acknowl- 
eged  by  the  railway  company.  The  deed 
and  contract  were  filed  for  record  simulta- 
neously. The  following  is  a  copy  of  the 
railway  company's  agreement:  "This  agree- 
ment, made  this  7th  day  of  April,  18S6,  be- 
tween the  Kansas,  Nebraska  and  Dakota 
Railway  Company,  a  corporation  organized 
under  the  laws  of  the  state  of  Kansas,  of 
the  first  part,  and  John  Ritchie,  of  the  sec- 
ond part,  witnesseth:  That  in  consideration 
of  the  sale  and  conveyance  by  said  John 
Ritchie  and  wife  to  the  party  of  the  first 
part  of  a  certain  tract  of  land  in  the  north- 
east quarter  section  six  (6),  in  township 
twelve  (12),  of  range  sixteen  (16),  in  Shawnee 
county,  Kansas,  and  the  right  of  way 
through  part  of  said  quarter  section,  the 
receipt  of  which  conveyance  is  hereby  ac- 
knowledged, the  said  party  of  the  first  part, 
for  itself,  its  successors  aud  assigns,  hereby 
agrees  that  it  will  construct  its  Hue  of  rail- 
road through  said  tract  of  land  so  granted, 
and  that  it  will  erect,  and  forever  maintain, 
upon  said  tract  of  land,  a  passenger  depot 
and  a  freight  depot  of  a  size  aud  character 
suitable  and  sufficient  for  the  transaction  of 
its  business  and  the  accommodation  of  the 
public  at  said  point,  and  shall  cause  all  pas- 
senger and  freight  trains  to  stop  at  such 
depots,  respectively,  so  as  to  transact  busi- 
ness and  perform  all  business  that  may  be 
there  offered;  and  said  party  of  the  first 
part  further  agrees  that  It  will  not  sell,  let, 
lease,  or  give  away  said  tract  of  land,  or  any 
part  thereof,  to  any  person  or  persons  or 
corporation,  for  the  purpose  of  transacting 
thereon  any  business  whatsoever,  but  shall 
use  the  same  for  Its  railroad  business  ex- 
clusively; and  If  said  company  shall  fail  to 
construct  its  line  of  railroad  through  said 
tract  of  land,  and  erect  thereon  said  passen- 
ger and  freight  depots,  within  one  year  from 
this  date,  or  shall  fail  to  keep  and  maintain 
said  depots  and  use  the  same  as  herein  pro- 
vided, then  the  conveyance  of  said  real  es- 
tate to  said  company  shall  be  void,  and  said 
real  estate  shall  revert  to  said  John  Ritchie 
aud  his  heirs;  and,  as  a  further  considera- 
tion for  the  conveyance  of  said  real  estate 
to  said  company,  it  is  hereby  promised  and 
agreed  that  said  John  Ritchie  and  his  wife 
shall  have  the  right  to  ride  free  of  charge 
upon  all  regular  passenger  trains  of  said 
company  during  their  respective  lives.  In 
witness  whereof  the  party  of  the  first  part 
has  caused  these  presents  to  be  executed  by 
its  president,  and  attested  by  its  secretary, 
with  the  seal  of  the  corporation  annexed,  on 
the  day  and  year  first  above  written." 
The  railroad  company  took  possession  of 


the  land  under  this  deed,  and  constructed  its 
railway  across  it.  It  also  constructed  build- 
ings for  freight  and  passenger  depots,  side 
tracks,  and  roundhouse,  stock  yards,  and 
other  structures  for  the  accommodation  of 
its  business.  The  railroad  and  depot  build- 
ings were  so  constructed  within  one  year 
from  the  date  of  the  deed  and  contract  The 
building  designed  for  a  passenger  depot  Is 
situated  west  from  the  main  track,  and  is 
surrounded  by  a  platform,  the  east  edge  of 
which  is  42  feet  from  the  west  rail  of  the 
main  track.  A  platform  95  feet  in  length 
and  8  feet  wide  extends  along  the  west  side 
of  the  track,  and  is  connected  with  the  depot 
platform  by  a  walk  16  feet  wide.  The  build- 
ing designed  for  a  freight  depot  Is  located  32 
feet  west  from  the  passenger  depot  On 
the  10th  of  May,  1887,  John  Ritchie  and 
wife  caused  a  plat  of  a  part  of  the  quarter 
section  of  land  in  which  the  tract  In  contro- 
versy was  located,  belonging  to  them,  to  be 
filed,  In  the  office  of  the  register  of  deeds  of 
Shawnee  county,  as  Ritchie's  addition  to 
the  city  of  Topeka.  John  Ritchie  died  Au- 
gust 31,  1887.  On  December  22.  1887,  Hale 
Ritchie  and  John  Ritchie  and  their  wives 
executed  and  acknowledged  another  plat  of 
the  same  lands  for  the  purpose  of  making 
some  changes  In  the  former  plat.  This  plat 
was  approved  by  the  mayor  and  council  of 
the  city  of  Topeka,  within  which  said  terri- 
tory had  become  included,  and  was  filed  for 
recbrd  on  January  5,  1888.  Both  of  these 
plats  showed  the  location  of  the  defendant's 
railway  and  side  tracks,  and  on  part  of  the 
tract  of  land  conveyed  was  marked  "K.,  N. 
&  D.  Depot  Grounds."  The  plat  also  showed 
the  location  of  the  passenger  and  freight 
depots,  the  spur  track,  roundhouse,  and  turn- 
table. The  Kansas,  Nebraska  &  Dakota 
Railway  Company  occupied  said  lands  for 
railroad  purposes,  and  continued  to  operate 
Its  line  of  railroad  from  Ft.  Scott  to  Topeka, 
till  February  23,  1887,  when  the  Missouri 
Pacific  Railway  Company  took  possession 
and  control  of  its  entire  line,  together  with 
the  property  in  controversy,  and  all  other 
real  and  personal  property  before  that  time 
owned  and  used  by  the  Kansas,  Nebraska  & 
Dakota  Railway  Company.  Annual  passes. 
Issued  In  the  usual  form,  were  given  to  John 
Ritchie  during  his  lifetime,  and  have  been 
also  given  to  Hannah  Ritchie.  John  Ritchie 
used  his  pass  once,  on  a  trip  to  Ft  Scott 
Hannah  Ritchie  never  used  her  pass  at  all, 
and  returned  the  passes  for  1887.  1888,  and 
1889.  The  depot  buildings  are  of  a  size  and 
character  suitable  and  sufficient  for  the  busi- 
ness of  the  railroad  at  that  point. 

At  the  timeof  the  construction  of  the  railroad 
the  company  purchased  a  brick  building  at 
the  corner  of  Fifth  avenue  and  Adams  street. 
In  Topeka,  about  one  mile  from  the  land  In 
controversy,  to  which  its  line  of  road  was 
constructed,  and  this  building  has  been  used 
as  a  passenger  depot  ever  since.  As  to  the 
maintenance  and  use  of  the  depots,  the  court 
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made  the  following  findings:  "From  the  time 
of  the  completion  of  said  line  of  railroad  up 
to  the  commencement  of  this  action,  and  to 
the  time  of  the  trial,  the  defendants  have 
caused  all  passenger  and  freight  trains  to 
stop  at  said  depots,  respectively,  so  as  to 
transact  business  and  perform  all  business 
there  offered,  the  station  being  designated  as 
'South  Topeka.*  But  neither  of  said  defend- 
ant railway  companies,  prior  to  December  1, 
1889,  sold  any  passenger  tickets  with  the 
words  'South  Topeka'  printed  thereon  to  pas- 
sengers to  ride  on  or  over  said  road,  at  any 
station  or  other  place  south  of  said  South  To- 
peka, but  has  since  said  railway  went  Into 
operation  sold  such  passenger  tickets  with  the 
name  of  the  station  where  from  and  where  to 
printed  thereon  to  and  from  every  other  sta- 
tion on  said  road  except  Aug  or  signal  sta- 
tions. Nor  did  either  of  said  railway  compa- 
nies, prior  to  December  1,  1889,  ever  sell  any 
passenger  tickets  marked  or  stamped  as  from 
said  South  Topeka  station  to  any  place  on 
said  railway.  Said  companies  have  also  kept 
on  sale  at  the  several  regular  ticket  offices 
tickets  with  the  name  of  the  station  where 
sold  printed  thereon,  but  with  the  station  of 
the  destination  left  blank,  the  said  blank  be- 
ing filled  by  the  ticket  agent  with  pen  and 
Ink  at  the  time  of  the  sale.  Passengers  go- 
ing from  South  Topeka  to  any  other  station 
on  said  line  of  railroad  where  tickets  were 
sold  might  have  obtained  these  tickets  if  they 
desired  to  do  so.  During  all  the  time  prior 
to  the  commencement  of  this  action  a  tele- 
graph office  was  kept  In  said  freight  'depot, 
and  another  one  at  the  Fifth  street  passenger 
depot,  and,  whenever  a  passenger  applied  to 
the  agent,  operator,  or  clerk  at  South  To- 
peka for  a  ticket,  the  telegraph  operator 
would  wire  the  agent  or  person  in  charge  of 
the  Fifth  street  depot  to  bring  or  send  by 
the  conductor  on  the  train  a  ticket  for  such 
passenger,  and  the  business  would  be  so  done 
except  in  case  the  order  was  sent  too  late,  as 
the  agent  or  person  in  charge  of  the  Fifth 
street  passenger  depot  generally  went  to 
South  Topeka  on  the  train.  That  in  all  in- 
stances when  such  a  thing  occurred  such 
ticket  on  its  face  showed  or  read  from  To- 
peka, and  not  from  South  Topeka,  and  the 
rate  of  fare  was  paid  therefor  from  To- 
peka. and  not  from  South  Topeka.  The 
passenger  business  at  South  Topeka  was 
very  light,  and  nearly  all  the  passengers 
got  on  without  tickets,  and  were  charged 
licket  fare  only.  Some  passengers,  not  know- 
ing this  fact,  however,  would  go  to  the  Fifth 
street  depot  or  by  some  other  railroad.  All 
baggage  offered  at  South  Topeka  was  re- 
ceived there,  but  no  checks  were  given  ex- 
cept on  the  train.  All  baggage  destined  for 
South  Topeka  was  put  off  there,  and  deliv- 
ered to  the  owner  on  surrender  of  the  check. 
From  the  time  of  the  completion  of  said  pas- 
senger depot  up  to  the  commencement  of  this 
action  it  was  not  kept  open  for  the  accommo- 
dation of  passengers,  and,  although  there  was 


a  stove  In  the  middle  or  office  room,  no  fire 
was  kept  In  it  except  occasionally,  and  dur- 
ing part  of  the  time  the  stovepipe  was  down. 
Temporary  plank  seats  were  left  in  the  wait- 
ing room  on  completion  of  the  building,  but 
they  were  removed  at  some  time,  which  does 
not  distinctly  appear.  Passengers  awaiting 
trains  stood  or  sat  upon  the  depot  platforms, 
the  projecting  roof  at  the  sides  and  ends  af- 
fording some  shelter  from  sun  and  rain,  but 
sometimes  they  would  go  into  the  office  room 
of  the  freight  depot,  where  a  fire  was  kept 
when  the  weather  required  it,  and  tile  freight 
depot  room  was  always  unlocked,  except 
when  employes  were  absent  at  meals,  or  tem- 
porarily on  business,  and  no  passengers  were 
excluded  from  said  room,  although  there  was 
no  sign  or  notice  posted  to  show  that  it  was. 
intended  for  the  accommodation  of  passen- 
gers, and  the  only  seating  arrangements  were 
two  or  three  chairs.  No  passenger  or  freight 
traffic  was  ever  refused  at  South  Topeka," 

This  action  was  commenced  on  the  13th 
day  of  February,  1888.  About  the  middle  of 
May,  1888,  the  telegraph  office  was  removed 
Into  the  South  Topeka  passenger  depot,  which 
has  been  kept  open  ever  since  that  time,  but 
no  tickets  were  kept  on  sale  until  about  10 
days  before  the  commencement  of  the  trial 
of  this  action,— on  the  25th  day  of  November, 
1889.  The  taxes  on  this  property  for  the 
years  1887,  1888,  and  1889  were  paid  by  the 
Missouri  Pacific  Railway  Company.  Tb<> 
court  also  made  the  following  findings:  "(21) 
That  said  John  Ritchie,  the  grantor  In  said 
deed,  was  never  known  to  express  any  dis- 
satisfaction with  the  manner  of  the  occupa- 
tion of  said  conveyed  tract  by  the  defendants; 
but  on  or  about  May  9,  1887,  he  appeared  be- 
fore the  city  council  of  Topeka  with  the  map 
or  plat  referred  to  in  conclusion  of  fact  No. 
3,  and,  some  objection  being  made  that  the 
streets  were  not  laid  out  or  projected  across 
the  railroad  track,  he  stated  that  he  had  con- 
veyed that  tract  to  the  railroad  company,  and 
that  any  arrangement  for  opening  the  street 
across  it  would  have  to  be  made  with  the 
railroad  company;  and  neither  he  nor  the 
plaintiffs,  nor  any  of  them,  ever  made  an  en- 
try upon  said  tract,  and  the  plaintiffs  never 
made  any  demand  upon  the  defendants  for 
the  possession  thereof,  except  by  the  com- 
mencement of  this  action,  and  they  never 
gave  notice  to  the  defendants  that  they  would 
claim  a  forfeiture  of  the  estate,  and  they  nev- 
er did  any  act,  with  the  knowledge  of  the  de- 
fendants, indicating  a  purpose  to  obtain  the 
title  or  the  possession  of  the  tract  in  contro- 
versy, except  by  the  commencement  of  this 
action;  but  one  of  the  plaintiffs,  on  one  or 
two  occasions,  when  walking  over  the  forego- 
ing granted  premises,  before  the  commence- 
ment of  this  action,  stated  to  a  friend  that  he 
claimed  the  land  for  the  heirs  of  John  Ritchie, 
but  the  defendants  or  their  agents  or  serv- 
ants had  no  knowledge  or  information  of  such 
claim  until  after  this  action  was  commenced." 
"(32)  That  the  Missouri  Pacific  Railway  Corn- 
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pany,  by  and  through  Its  agents  thereunto 
lawfully  authorized,  In  the  spring  of  1887  ap- 
plied to  the  Ritchles  to  get  them  to  consent 
to  release  the  agreement  of  April  7, 1886,  men- 
tioned In  conclusion  of  fact  No.  2;  whereup- 
on said  Ritchie  expressly  refused  so  to  do  In 
any  respect,  but,  on  the  contrary  thereof,  then . 
and  there  advised  and  notified  the  said  Mis- 
souri Pacific  Railway  Company  that  they 
would  in  all  things  insist  upon  the  faithful 
performance  of  said  contract  or  agreement, 
and,  if  said  company  declined  to  live  up  to 
said  contract,  it  must  convey  or  deed  back 
the  land  to  them."  The  court  also  made  very 
full  findings  with  reference  to  the  surround- 
ings of  this  land.  At  the  time  of  the  execu- 
tion of  the  deed  and  contract  it  was  included 
within  the  city  of  South  Topeka,  which  was 
consolidated  with  and  became  a  part  of  the 
<*itv  of  Topeka  in  1887.  The  findings  show  i*« 
location  with  reference  to  the  dwellings  of 
the  inhabitants  of  Topeka  and  the  more  im- 
portant public  buildings.  As  conclusions  of 
•aw  tue  court  found:  First,  that  the  plaintltts 
are  not  entitled  to  recover  in  this  action;  sec- 
ond, that  the  defendants  are  entitled  to  a 
judgment  against  the  plaintiffs  for  costs  in 
this  action.  Both  the  plaintiffs  and  defend- 
ants reserved  exceptions  to  the  findings  of 
fact,  and  the  plaintiffs  excepted  to  the  conclu- 
sions of  law. 

E.  E.  Chesney  and  Valentine,  Godard  & 
Valentine,  for  plaintiffs  in  error.  Waggener, 
Martin  &  Orr,  for  defendants  In  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
record  in  this  case  fails  to  show  that  the  mo- 
tion for  a  new  trial  was  filed  within  three 
days  after  the  rendition  of  the  judgment. 
The  recital  in  the  record  is  as  follows:  "Aft- 
erwards, to*  wit,  on  the  day  of  , 

1890,  said  plaintiffs  filed  herein  their  motion 
for  a  new  trial  of  this  cause,  which  motion 
is  in  the  words  and  figures  following,  to  wit" 
We  therefore  are  not  at  liberty  to  examine 
the  record  for  the  purpose  of  determining 
such  question  as  could  only  be  raised  on  a 
motion  for  a  new  trial.  Deford  v.  Orvis,  52 
Kan.  432,  34  Pac.  1044;  City  of  Eskridge  v. 
Ixiwis,  51  Kan.  370,  32  Pac.  1104. 

Counsel  for  defendants  In  error  contend 
that  this  ends  the  Inquiry;  that  every  ques- 
tion that  could  be  raised  on  the  record,  ex- 
cept whether  the  pleadings  uphold  the  Judg- 
ment, would  properly  arise  only  on  a  motion 
for  a  new  trial,  and  has  been  waived  by  the 
plaintiffs'  failure  to  file  their  motion  in  due 
time.  The  position  of  the  learned  counsel  is 
not  sound.  Section  306,  Civil  Code,  defines 
a  "new  trial"  as  follows:  "A  new  trial  is  a 
re-examination  in  the  same  court  of  an  issue 
of  fact  after  a  verdict  by  a  Jury,  report  of  a 
referee,  or  a  decision  by  the  court."  The 
section  then  prescribes  the  grounds  on  which 
a  new  trial  may  be  granted.  It  requires  on- 
ly a  careful  reading  of  this  section  to  show 
that  it  applies  only  to  the  trial  of  issues  of 
fact  Section  265  of  the  Civil  Code  defines 
v.39P.no.6— 46 


a  "trial"  as  "a  judicial  examination  of  the  is- 
sues, whether  of  law  or  fact  In  an  action." 
The  succeeding  section  provides  for  the  trial 
of  issues  of  law  by  the  court,  unless  referred, 
and  of  issues  of  fact  by  a  Jury,  the  court, 
or  referee.  In  order  to  obtain  a  new  trial  of 
an  issue  of  fact  a  motion  or  petition  must 
be  filed  in  accordance  with  the  provisions 
of  sections  308,  309,  or  310  of  the  Civil  Code. 
When  an  issue  of  law  has  been  tried  and  de- 
termined by  the  court,  a  motion  for  a  new 
trial  is  not  required  as  a  condition  precedent 
to  the  right  of  the  party  to  have  the  decision 
of  the  court  reviewed  on  petition  In  error. 
This  is  conceded  as  to  decisions  of  the  Is- 
sues of  law  arising  on  the  pleadings  by  de- 
murrer or  otherwise.  Nor  is  it  .  contended 
that  the  rule  would  be  different  If  all  of  the 
facts  had  been  agreed  to  by  the  parties.  It 
is  contended,  however,  that,  as  the  facts 
found  by  the  trial  court  were  excepted  to  *y 
botn  parties,  they  cannot  be  regarded  as  the 
conceded  facts  of  the  case,  and  the  decision 
of  the  court  of  the  issues  of  law,  based  on 
such  findings,  can  only  be  reviewed  after  a 
motion  for  a  new  trial  has  been  duly  filed 
and  overruled. 

Whether  this  court  could  proceed  to  direct 
judgment  on  findings  which  were  excepted 
to  by  the  successful  party,  under  section  559 
of  the  Civil  Code,  we  shall  not  now  stop  to 
consider.  All  It  is  necessary  to  determine  In 
this  connection  Is  whether  the  court  may  re- 
view the  conclusions  of  law,  and  judgment 
based  on  the  conclusions  of  fact,  found  by 
the  trial  court  The,  conclusions  of  fact 
stand  as  the  result  and  final  determination 
of  the  issues  of  fact  in  the  case,  and  where 
no  new  trial  Is  asked  by  either  party,  where 
no  motion  is  made  to  set  aside  such  findings 
of  fact,  or  any  of  them,  they  stand  as  the 
facts  in  the  case.  They  supersede  the  aver- 
ments of  the  pleadings,  at  least  so  far  as 
they  are  consistent'  with  the  issues  properly 
triable.  They  eliminate  whatever  false  aver- 
ments and  claims  have  been  made  by  either 
party,  and  present  to  the  trial  court  the  basis 
of  fact  on  which  arise  the  issues  of  law. 
They  stand  as  a  statement  of  facts  similar. 
If  not  In  fact  in  all  respects  identical,  with 
the  statements  of  a  petition  challenged  by 
demurrer,  or  an  agreed  statement  of  facts, 
or  a  special  verdict  of  a  Jury,  as  to  the  legal 
effects  and  consequences  of  which  issues  of 
law  arise,  are  argued,  and  determined  by  the 
court.  It  may  be  contended  that  on  a  trial 
before  court  or  Jury,  questions  of  law  arise 
which  must  be  passed  on  by  the  court;  that 
in  the  admission  of  evidence  in  instructing  the 
jury,  and  in  various  other  rulings,  as  the  trial 
progresses,  the  court  decides  issues  of  law; 
and  that  the  correctness  of  these  rulings  can 
only  be  determined  where  a  motion  for  a 
new  trial  is  duly  presented.  One  of  the 
grounds  for  a  new  trial  is  that  the  verdict 
is  contrary  to  law.  This,  It  may  be  said, 
presents  the  whole  of  the  Issues  of  law  in 
the  case.    The  answer  to  this  contention. 
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however,  Is  that  It  is  only  those  rulings  of  the 
trial  court  which  serve  as  aids  or  directions 
to  the  jury,  or  which  show  the  process  by 
which  the  court  or  referee  has  reached  its  de- 
termination of  the  issues  of  fact,— only  those 
rulings  which  are  included  in  and  summed 
up  with  the  decision  of  Issues  of  fact,— which 
must  be  challenged  by  motion  for  a  new 
trial.  Where  an  action  is  tried  to  a  jury, 
and  a  general  verdict  only  is  rendered,  all 
the  rulings  of  the  court  and  all  the  instruc- 
tions are  but  aids  to  the  jury  in  arriving  at 
a  general  result,  which  sums  up  and  covers 
all  the  facts  and  all  the  law  applicable  to  the 
case.  From  the  nature  of  such  a  trial,  the 
questions  of  law  and  of  fact  are  answered 
finally  by  the  jury  In  one  general  verdict,  in 
favor  of  one  party  or  the  other.  If  an  er- 
roneous verdict  has  been  reached,  it  may  be 
due  either  to  a  misdirection  of  the  court  as 
to  the  law,  or  a  failure  to  follow  the  testi- 
mony as  to  the  facts.  The  legislature,  there- 
fore, has  wisely  provided  that,  whenever  a 
retrial  of  an  issue  of  fact  is  sought,  an  appli- 
cation for  that  purpose  must  first  be  made  to 
the  trial  court,  which  has  seen  the  witness, 
heard  the  testimony,  and  is  fully  informed 
as  to  all  that  has  occurred  at  the  trial. 
When,  however,  all  questions  as  to  the  facts 
have  been  eliminated,  this  court  is  In  as  good 
a  position  to  determine  Issues  of  law  upon  a 
written  statement  of  facts  as  any  trial  court 
can  be,  and  no  necessity  exists  for  the  trial 
court  to  again  pass  on  the  identical  questions 
of  law  arising  in  the  case.  This  view  of  the 
law  has .  been  steadily,  adhered  to  by  this 
court  in  very  numerous  decisions:  Osborne 
v.  Young,  28  Kan.  7G9;  Horn  v.  Bank,  32 
Kan.  518,  4  Pac.  1022;  Lender  v.  Caldwell, 
4  Kan.  339;  'Coburn  v.  Weed,  12  Kan.  182; 
Holconib  v.  Dowell,  15  Kan.  379;  Railway 
Co.  v.  Shoemaker,  38  Kan.  733,  17  Pac.  584; 
Stettauer  v.  Carney,  20  Kan.  474;  Stapleton 
v.  Orr,  43  Kan.  170,  23  Pac.  109;  Wind  Mill 
Co.  v.  Buchanan,  46  Kan.  314,  26  Pac.  708; 
Commissioners  v.  Arnold,  49  Kan.  279,  30 
Pac.  486.  This  conclusion  in  no  manner  con- 
flicts with  the  cases  of  Nesbltt  v.  Hines,  17 
Kan.  316;  City  of  Atchison  v.  Byrnes,  22 
Kan.  65;  or  Lucas  v.  Sturr,  21  Kan.  480. 
We  still  adhere  to  the  rule  that,  In  order  to 
review  any  errors  of  law  occurring  at  the 
trial  of  an  Issue  of  fact,  a  motion  for  a  new 
trial  must  be  duly  filed  and  considered  by 
the  trial  court. 

The  findings  of  the  trial  court  show  that 
the  deed  from  John  Ritchie  and  wife  to  the 
Kansas,  Nebraska  &  Dakota  Railway  Com- 
pany, and  the  written  contract  executed  on 
behalf  of  the  railroad  company  to  Ritchie, 
were  executed  at  the  same  time,  each  as  an 
Inducement  and  consideration  for  the  oth- 
er. They  separately  evidence  a  part  of  the 
agreement,  the  whole  of  which  can  only  be 
ascertained  from  considering  the  two  writ- 
ings together.  The  land  conveyed  was  val- 
uable property,  located  within  a  half  mile 
from  the  state  capltol,  and,  prior  to  the  trial 


of  this  action,  became  included  within  the 
corporate  limits  of  the  city  of  Topeka.  The 
only  considerations  for  the  conveyance  were 
—First,  a  nominal  money  consideration  of 
one  dollar;  second,  the  construction  and  oper- 
ation of  the  Kansas,  Nebraska  &  Dakota 
railroad  over  the  land  to  Ft.  Scott;  third, 
the  erection,  maintenance,  and  use  of  a  pas- 
senger depot  and  a  freight  depot  for  the  ac- 
commodation of  the  public;  fourth,  free 
transportation  for  the  grantors  during  their 
lives  over  the  railroad  to  be  constructed  by 
the  grantee. 

The  tract  of  land  conveyed  included  about 
10  acres  in  a  quarter  section,  most  of  which 
was  owned  by  the  grantors.  The  main  ob- 
ject in  making  the  grant  was  to  enhance  the 
value  of  the  remaining  property  of  the  gran- 
tors by  the  construction  of  the  railroad  and 
depots.  Ritchie  platted  a  portion  of  the  re- 
maining lands  into  city  lots,  expecting  that 
the  sale  thereof  at  good  prices  would  be 
stimulated  by  the  construction  of  the  new 
railroad,  and  the  establishment  and  use  of 
the  depots  on  the  land  conveyed.  The  mere 
construction  of  a  railroad  across  a  piece  of 
land  Is  ordinarily  regarded  as  a  disadvantage 
to  the  remaining  portions,  rather  than  an 
advantage;  but  the  erection  and  maintenance 
of  depot  buildings  in  or  near  a  populous  city, 
to  which  great  numbers  of  people  will  find 
It  necessary  to  resort  for  the  transaction  of 
business,  and  is  traveling  to  and  from  the 
city,  usually  tends  to  materially  enhance  the 
value  of  neighboring  property.  The  nego- 
tiations between  the  railway  officials  and 
Ritchie,  with  reference  to  a  right  of  way  and 
ground  for  depots,  switches,  and  other  pur- 
poses, resulted  in  the  execution  of  the  deed 
and  contract  copied  in  the  findings.  The 
railway  company  procured  the  land  without 
the  expenditure  of  any  but  a  nominal  sum  of 
money.  It  paid  therefor  by  its  written  agree- 
ment, which  Ritchie  accepted  as  an  equiva- 
lent for  the  value  of  the  land.  The  substan- 
tial requirements  of  that  contract  were  that 
the  railroad  company  should  construct  Its 
line  of  railroad  through  the  land;  that  It 
should  erect  and  forever  maintain  upon  said 
land  a  passenger  depot  and  a  freight  depot 
of  a  size  and  character  suitable  and  suffi- 
cient for  the  transaction  of  its  business  and 
the  accommodation  of  the  public  at  said 
point,  and  should  cause  all  passenger  and 
freight  trains  to  stop  at  such  depots,  re- 
spectively, so  as  to  transact  business,  and 
perform  ail  business  that  might  be  offered. 
The  contract  further  provides:  "And  If  said 
company  shall  fail  to  construct  its  line  of 
railroad  through  said  tract  of  land,  and  erect 
thereon  said  passenger  and  freight  depots, 
within  one  year  from  this  date,  or  shall  fail 
to  Keep  and  maintain  said  depots,  and  use 
the  same  as  herein  provided,  then  the  con- 
veyance of  said  real  estate  to  said  company 
shall  be  void,  and  said  real  estate  shall  re- 
vert to  said  John  Ritchie  and  his  heirs." 

It  appears  from  the  evidence  that  the  rail- 
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road  company  did  construct  Its  railroad 
across  the  lands,  and  did  erect  two  build- 
ings, one  suitable  for  a  passenger  depot,  and 
the  other  suitable  for  a  freight  depot,  in 
accordance  with  the  requirements  of  the  con- 
tract, and  within  the  time  limited.  It  also 
appears  that  the  freight  depot  was  used  for 
the  purpose  for  which  It  was  designed  from 
the  time  of  its  construction.  The  court  fur- 
ther finds  that  "from  the  time  of  comple- 
tion of  said  passenger  depot  up  to  the  com- 
mencement of  this  action  it  was  not  kept 
open  for  the  accommodation  of  passengers, 
and,  although  there  was  a  stove  in  the  mid- 
dle or  office  room,  no  fire  was  kept  in  it,  ex- 
cept occasionally,  and  during  part  of  the 
time  the  stovepipe  was  down.  Temporary 
plank  seats  were  left  in  the  waiting  room 
on  completion  of  the  building,  but  they  were 
removed  at  some  time,  which  does  not  dis- 
tinctly appear.  Passengers  awaiting  trains 
stood  or  sat  upon  the  depot  platform,  the 
projecting  roof  at  the  side  or  end  affording 
some  shelter  from  snow  and  rain,  but  some- 
times they  would  go  into  the  office  room  of 
the  freight  depot,  where  a  fire  was  kept 
when  the  weather  required  it,  and  the  freight 
depot  room  was  always  unlocked,  except 
when  employes  were  absent  at  meals,  or  tem- 
porarily on  business,  and  no  passengers  were 
excluded  from  said  room,  although  there  was 
no  sign  or  notice  posted  to  show  that  it  was 
intended  for  the  accommodation  of  passen- 
gers, and  the  only  seating  arrangements  were 
two  or  three  chairs.  No  passenger  or  freight 
traffic  was  ever  refused  at  South  Topeka." 
No  tickets  were  kept  on  sale  at  the  passenger 
depot  until  about  10  days  before  the  com- 
mencement of  the  trial  In  the  district  court, 
which  appears  from  the  record  to  have  been 
on  the  25th  of  November,  1880.  No  bag- 
gage was  checked,  and,  in  fact,  none  of 
the  ordinary  facilities  afforded  by  a  passen- 
ger depot  were  provided  by  the  railway  com- 
pany. The  building  designed  for  a  passen- 
ger depot  might,  so  far  as  the  accommo- 
dation of  the  public  was  concerned,  have 
been  called  anything  else  as  well  as  a  pas- 
senger depot  A  barn  from  which  the  pub- 
lic were  excluded,  if  surrounded  by  a  plat- 
form and  wide  eaves,  would  have  answered 
the  same  purpose.  The  findings  further 
show  that  the  building  at  the  corner  of 
Adams  and  Fifth  streets  was  the  only  one  in 
fact  used  for  a  passenger  depot  prior  to  the 
commencement  of  this  action.  Can  this  be 
held  to  be  a  substantial  compliance  on  the 
part  of  the  railroad  company  with  Its  con- 
tract? Clearly  it  cannot  The  substantial 
advantages  which  would  have  accrued  to 
Ritchie  and  his  heirs  from  a  passenger  depot, 
at  which  tickets  were  sold,  baggage  check- 
ed. Information  given,  passengers  sheltered 
and  accommodated  while  waiting  for  trains, 
with  all  the  other  usual  and  ordinary  con- 
veniences for  the  public,  were  denied  and 
withheld  from  them.  Can  the  railroad  compa- 
ny say,  because  it  built  and  maintained  a 


freight  depot,  and  had  a  building,  which  it 
did  not  use,  for  a  passenger  depot,  that  it 
has  fulfilled  its  contract?  The  contract  says 
it  shall  do  both.  It  has,  then,  as  much 
right  to  withhold  both  as  one.  The  fact 
that  the  company  has  constructed  side  tracks, 
roundhouse,  stock  yards,  water  tank,  and 
various  other  buildings,  for  its  own  conven- 
ience and  accommodation,  found  in  detail 
by  the  trial  court,  has  no  tendency  whatev- 
er to  show  a  compliance  with  the  contract, 
whatever  equitable  considerations  may  arise 
from  them.  The  contract  of  the  railroad 
company  converts  the  estate  passed  by  the 
deed  into  one  on  conditions  subsequent  The 
continuance  of  the  railroad  company's  estate 
depends  on  Its  performance  of  the  conditions, 
and  it  is  not  necessary  for  the  court  to  in- 
quire as  to  the  damage  resulting  to  the 
plaintiff  from  the  nonperformance  of  the 
conditions,  for,  the  parties  having  stipulat- 
ed that  the  estate  shall  revert  in  case  of  a 
breach  of  the  conditions,  the  plaintiffs  can- 
not be  driven  to  an  action  for  damages  for 
each  recurring  breach  of  the  covenant.  The 
question  is,  have  the  conditions  been  substan- 
tially complied  with?  The  court  finds  facts 
showing  that  that  requiring  the  maintenance 
of  a  passenger  depot  has  not  been  so  ful- 
filled. 

May  the  plaintiffs,  then,  maintain  eject- 
ment to  recover  the  land?  By  the  common 
law,  advantage  of  a  breach  of  a  condition 
subsequent,  working  a  forfeiture  of  an  es- 
tate, could  only  be  taken  by  formal  entry, 
on  the  principle  that  it  required  as  solemn 
an  act  to.  defeat  as  to  create  an  estate.  2 
Washb.  Real  Prop.  14.  But  In  this  state 
there  is  no  such  thing  as  livery  of  seisin,  in 
the  common-law  sense.  Estates  are  created 
by  written  instruments.  Delivery  of  posses- 
sion of  lands  Is,  of  course,  a  circumstance 
of  some  weight  in  determining  questions  of 
title.  Under  our  statute,  a  party  having 
either  a  legal  or  an  equitable  title  may  main- 
tain an  action  for  the  recovery  of  real  prop- 
erty. Simpson  v.  Boring,  16  Kan.  248.  No 
formal  entry  is  necessary  here  as  a  condition 
precedent  to  the  bringing  of  an  action  of 
ejectment.  Recent  authorities  are  to  the 
effect  that  an  ordinary  action  of  ejectment 
answers  all  purposes  of  a  common-law  en- 
try. Tied.  Real  Prop.  §  277.  The  condition 
on  which  the  grant  was  made  being  lawful, 
and  one  which  the  parties  had  a  right  to 
agree  upon,  must  be  enforced  on  the  demand 
of  the  plaintiffs.  Clarke  v.  Town  of  Brook- 
field,  81  Mo.  503;  Jeffery  v.  Graham,  61  Tex. 
481;  Rlchter  v.  Richter,  111  Ind.  456,  12  N. 
E.  600;  Hey  wood  v.  Association  (Cal.)  11 
Pac.  246;  Railway  v.  Hood,  66  Ind.  580;  Pep- 
in Co.  v.  Prindle,  61  Wis.  301,  21  N.  W.  254; 
Railroad  Co.  v.  Covington,  2  Bush.  526; 
Railway  Co.  v.  Griffeth  (Ky.)  17  8.  W.  277; 
Horner  v.  Railway  Co.,  38  Wis.  165;  Wilson 
v.  Wilson,  86  Ind.  472;  Railway  Co.  v.  Co- 
burn,  01  Ind.  557;  O'Brien  v.  Wetherell,  14 
Kan.  616 
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It  Is  strenuously  Insisted  that  the  plats 
filed  by  the  Ritchies  operated  aa  a  dedica- 
tion of  the  lands  for  railroad  purposes.  To 
this,  however,  we  cannot  assent,  for  several 
reasons. 

(1)  A  dedication  of  land  can  only  be  made 
by  the  person  who  Is  the  owner  of  the  land 
at  the  time  the  dedication  is  made.  Boerner 
v.  McKillip,  52  Kan.  508,  35  Pac.  5.  The 
legal  title  to  this  land  was  in  the  railroad 
company  at  the  time  these  plats  were  filed. 
The  land  having  been  conveyed  on  conditions 
subsequent,  the  title  of  the  company  was 
not  divested  until  the  grantor  or  his  heirs 
claimed  a  forfeiture.  The  railroad  company 
had  nothing  to  do  with  the  execution  of  the 
plat;  hence  no  statutory  dedication  was 
made. 

(2)  While  the  location  of  the  tracks  and 
depot  buildings  of  the  defendant  are  shown 
on  the  map,  and  in  a  space  not  platted  Into 
lots,  where  the  depots  are  shown  to  be  locat- 
ed, the  words  "K.  N.  &  D.  Depot  Grounds" 
appear,  only  the  boundaries  of  the  tract  on 
the  side  next  the  city  of  Topeka  are  shown 
on  the  map.  No  eastern  boundary  whatever 
1b  indicated,  nor  are  streets  indicated  through 
the  lands  covered  by  the  deed  to  the  rail- 
road company,  except  by  dotted  lines.  .  No 
distances  on  any  boundary  of  the  tract  are 
given. 

(3)  While  the  streets  and  alleys  are  ex- 
pressly dedicated  to  public  uses,  there  is 
nothing  written  on  the  plats  indicating  a 
purpose  to  dedicate  any  lands  to  railroad 
uses.  All  that  can  be  said  in  any  way  to 
Indicate  such  a  purpose  Is  the  fact  that  the 
locations  of  the  tracks  and  buildings  are 
marked  on  the  plat  We  think  this  could 
be  done  with  perfect  safety  and  propriety, 
because  the  tracks  and  buildings  were  al- 
ready there,  and  the  plats  merely  show  what 
was  visible  to  the  eye  on  the  ground  and 
their  locations  with  reference  to  the  balance 
of  the  property.  The  lands  in  controversy 
having  been  conveyed  on  valid  conditions 
subsequent,  and  there  having  been  a  sub- 
stantial breach  of  those  conditions,  the  plain- 
tiffs may  maintain  ejectment  for  +he  recov- 
ery of  the  lands.  It  only  remains  to  con- 
sider what  order  this  court  should  make 
on  the  facts  presented  by  the  record.  The 
petition  alleges  that  the  plaintiffs  are  the 
owners,  both  in  law  and  equity,  of  the  lands 
In  controversy,  and  that  they  are  entitled 
to  the  possession  thereof,  and  asks  judg- 
ment for  their  recovery.  The  answer  is  a 
general  denial.  The  facts  developed  at  the 
trial,  and  stated  in  the  findings  of  the  court, 
show  that  the  plaintiffs  seek  to  enforce  the 
forfeiture  of  the  estate  granted  by  John 
Ritchie,  deceased,  and  wife,  to  the  Kansas, 
Nebraska  &  Dakota  Railway  Company.  The 
findings  also  show  that  the  railway  com- 
pany took  possession  under  the  deed,  and 
thereafter  constructed  many  valuable  im- 
provements, which  are  still  on  the  land.  Are 
the  plaintiffs  also  entitled  to  recover  these 


Improvements  aa  a  part  of  the  realty?  While 
the  law  enforces  the  lawful  contracts  of 
parties,  and  even  gives  effect  to  forfeitures, 
equity  gives  relief  against  the  hardships  in- 
cident to  such  forfeitures  in  very  many  cases. 
It  is  a  universal  rule  that  the  Instrument 
creating  the  forfeiture  will  be  strictly  con- 
strued, and  that  Its  terms  will  never  be  ex- 
tended by  construction.  Wier  v.  Railroad 
Co.,  40  Kan.  130,  10  Pac.  316.  The  general 
doctrine  of  equity  on  this  subject  is  thus 
stated  in  Pom.  Eq.  Jur.  §  381:  "The  general 
doctrine  was  finally  settled  that  wherever 
a  penalty  or  forfeiture  is  Inserted  merely  to 
secure  the  payment  of  money  or  the  perform- 
ance of  some  act,  or  the  enjoyment  of  some 
right  or  benefit,  equity  regards  such  pay- 
ment, performance,  or  enjoyment  as  the  real 
and  principal  intent  of  the  instrument,  and 
the  penalty  or  forfeiture  as  merely  an  ac- 
cessory, and  will  therefore  relieve  the  debtor 
party  from  such  penalty  or  forfeiture  when- 
ever the  actual  damages  sustained  by  the  cred- 
itor party  can  be  adequately  compensated." 
In  this  case  the  damages  resulting  to  the 
grantors  from  a  failure  of  the  grantee  to 
comply  with  the  conditions  of  their  contract 
for  a  given  period  of  time  are  not  suscepti- 
ble of  accurate  measurement  How  much 
the  plaintiffs  might  have  been  benefited  by 
the  maintenance  and  use  of  a  passenger  de- 
pot prior  to  the  commencement  of  this  suit 
Is,  of  necessity,  a  matter  of  opinion  and 
speculation,  rather  than  accurate  computa- 
tion. The  parties  by  their  contract  have 
said  that  the  estate  granted  shall  revert  to 
the  grantor  in  case  of  a  failure  to  perform 
the  conditions.  The  estate  granted  was  the 
bare  land,  and  that  estate,  we  think,  re- 
verts to  the  heirs  of  the  grantor.  The  rail- 
road tracks,  roundhouse,  depot  buildings, 
etc.,  were  not  granted  by  the  deed,  but  have 
been  constructed  by  the  grantee.  The  values 
of  the  various  improvements  made  by  the 
railroad  company  are  not  stated  in  the  find- 
ings. The  defendant  being  a  railway  cor- 
poration, has  a  right  to  condemn  these  lands, 
or  so  much  thereof  as  is  necessary  for  its 
use,  but,  in  case  of  such  condemnation, 
would  be  required  to  make  full  payment 
therefor.  In  this  case  the  defendants  have 
not  filed  any  pleading  praying  relief  from 
the  effects  of  the  forfeiture,  but  as  the  plain- 
tiffs allege  an  equitable  estate,  and  as  the 
rules  of  pleading  in  actions  of  this  kind  un- 
der the  Code  are  extremely  liberal,  we  do 
not  feel  at  liberty  to  direct  a  judgment  to 
be  entered  on  the  special  findings,  which 
would  be  Inequitable.  The  filing  of  the 
plat  by  Ritchie,  and  of  the  subsequent  one 
by  his  heirs,  Is  some  evidence  that  np  to 
that  time,  the  plaintiffs  had  not  insisted  on  a 
forfeiture;  but  the  findings  of  fact  show  that 
the  nonuser  of  the  depot  building  continued 
after  the  filing  of  the 'plats,  up  to  and  after 
the  time  of  the  commencement  of  this  action. 
A  waiver  on  the  part  of  the  plaintiffs  of  past 
breaches  of  the  condition  cannot  be  con- 
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8trued  Into  a  waiver  of  all  right  to  future  ob- 
servance and  performance  of  It  The  right 
to  a  forfeiture  was  first  Insisted  on  and 
brought  to  the  knowledge  of  the  'defendants 
by  the  commencement  of  this  action.  We 
think  the  rights  of  the  parties  should  be  de- 
termined as  of  that  date;  that,  under  the 
facts  as  disclosed  by  the  record  and  the 
findings  of  the  court,  the  plaintiffs  were  en- 
titled to  recover  the  specific  property,  or  Its 
value,  measured  as  of  that  date;  but  if  the 
defendants  desire  to  maintain  a  railroad 
across  the  lands,  and  to  continue  tbe  use 
thereof  for  railroad  purposes,  they  should 
be  permitted  to  retain  tbe  land,  and  also 
the  improvements  they  have  constructed 
thereon,  on  payment  of  the  value  of  the 
land,  computed  as  of  the  date  of  the  coin- 
mencement  of  this  action,  with  interest  since 
that  time,  without  any  charge  on  account  of 
improvements  made  by  the  defendants  there- 
on. Cohen  v.  Railroad  Co.,  34  Kan.  158,  8 
Pac.  138.  There  are  no  findings  in  the  rec- 
ord showing  what  this  value  was,  nor  has 
the  defendant  Indicated  its  desire  to  retain 
and  pay  for  the  land.  The  incompleteness 
of  the  findings  renders  It  necessary  to  direct 
a  new  trial  of  the  action.  The  judgment 
is  therefore  reversed  for  further  proceed- 
ings. In  accordance  with  the  views  above  ex- 
pressed.  All  the  justices  concurring. 


(54  Kan.  726) 

JOHNSTON  v.  JOHNSTON  (two  cases). 
(Supreme  Court  of  Kansas.    March  9,  1895.) 
Action  fob  Divorcs— PERMANENT  Alimony— 
Disposition  or  Property. 

1.  Where  an  action  is  brought  for  divorce 
and  alimony,  alimony  may  be  allowed  as  an  inci- 
dent to  the  divorce;  and  where  the  parties  are  in 
equal  wrong,  and  a  divorce  is  refused,  the  court 
may  make  an  order  for  the  control  and  disposi- 
tion of  the  property  of  the  parties,  or  either  of 
them,  as  may  seem  proper. 

2.  Where  an  action  is  brought  for  divorce 
and  alimony,  and  upon  application  of  tbe  plain- 
tiff the  action  foi  the  divorce  is  continued  for 
trial,  it  is  error  for  the  court  to  render  judgment 
for  permanent  alimony  only.  In  such  a  case, 
permanent  alimony  is  an  incident  to  the  divorce, 
and  should  not  be  finally  heard  and  determined 
while  the  action  for  divorce  is  pending.  The 
divorce  and  the  adjustment  of  property  interests 
are  not  to  be  regarded  as  transpiring  at  differ- 
ent times,  but  as  contemporaneous. 

<  Syllabus  by  the  Court.) 

Appeal  and  error  from  district  court,  Shaw- 
nee county;  X.  T.  Hazen,  Judge. 

Action  by  Eva  L.  Johnston  against  William 
L.  Johnston.  There  was  a  judgment  against 
defendant  for  permanent  alimony,  and  an 
order  directing  his  Imprisonment  for  con- 
tempt In  failing  to  pay  such  alimony,  and  he 
appeals  and  brings  error.  Reversed. 

On  the  15th  of  March,  1894,  Eva  L.  John- 
ston commenced  her  action  against  the  de- 
fendant, William  L.  Johnston,  and  alleged, 
among  other  things,  that  "the  parties  to  this 
action  are  husband  and  wife;  that  they  were 
married  at  Diamondville,  in  the  state  of 
Pennsylvania,  on  July  2, 1890;  that  tbe  plain- 


tiff at  the  present  time  is  a  resident  of 
Shawnee  county,  Kan.;  that  she  has  resided 
in  said  county  and  state  for  more  than  one 
year  last  past,  and  plaintiff  further  says  that 
from  the  time  of  her  marriage  to  the  defend- 
ant she  has  at  all  times  treated  him  in  an 
affectionate  manner,  as  a  kind  and  loving 
wife;  that  the  defendant,  without  any  cause 
or  provocation  on  tbe  part  of  the  plaintiff, 
has  treated  her  with  extreme  cruelty;  that 
he  has  sworn  at  and  cursed  her  in  the  pres- 
ence of  her  friends  and  acquaintances;  that 
he  has  frequently  called  her  a  damned  dirty 
Dutch  bitch;  that  his  conduct  has  been  such 
that  she  has  lost  her  health,  and  that  it  is 
impossible  for  her  to  longer  live  with  him  as 
his  wife;  and  plaintiff  says  that  the  defend- 
ant, without  any  cause  on  the  part  of  the 
plaintiff,  did  in  the  month  of  August,  1893, 
commence  to  pay  attention  to  a  certain  lewd 
woman  by  the  name  of  Ella  McFadden,  and 
that  from  that  time  to  the  present  he  has  at 
divers  times  been  guilty  of  committing  adul- 
tery with  tbe  said  woman."  The  petition 
further  alleged,  among  other  things,  that  aft- 
er the  10th  of  February,  1893,  the  defend- 
ant paid  plaintiff  $600  from  moneys  collect- 
ed by  him  from  an  insurance  association; 
that  the  defendant  has  collected  from  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany $5,000  by  way  of  compensation  for  In- 
juries received  by  him  while  in  the  employ 
of  the  company;  and  that,  under  an  agree- 
ment between  plaintiff  and  defendant,  plain- 
tiff is  entitled  to  one-half  of  that  amount. 
Plaintiff  asked  "that  a  restraining  order  be 
granted  her  by  the  district  court,  restraining 
and  enjoining  the  defendant  from  assigning, 
drawing,  receiving,  or  in  any  way  disposing 
of  the  money  due  to  him,  now  in  the  hands  of 
the  Atchison,  Topeka  &  Santa  F6  Railroad 
Company,  or  In  the  hands  of  any  other  per- 
son, corporation,  or  firm,  or  in  the  hands  of 
the  receivers  of  the  said  railroad  company, 
and  that  he  be  restrained  from  selling,  trans- 
ferring, or  disposing  of  any  money,  rights, 
or  property  of  any  kind  during  the  pendency 
of  this  action.  The  plaintiff  prayed  that  sue 
be  granted  a  divorce  from  the  defendant; 
that  the  bonds  of  matrimony  heretofore  ex- 
isting between  the  parties  to  this  suit  be  dis- 
solved; that  she  have  and  recover  of  and 
from  the  defendant  five  hundred  dollars  as 
alimony  pending  the  prosecution  of  this  suit; 
and  that  she  be  awarded  the  sum  of  five 
thousand  dollars  as  alimony  in  this  action, 
together  with  attorney's  fees,  costs  of  this 
suit,  and  all  other  proper  relief."  At  The 
time  of  the  filing  of  the  petition  a  restraining 
order  against  the  defendant  was  allowed  as 
prayed  for.  Personal  service  of  summons 
was  had  on  the  defendant,  and  the  restrain- 
ing order,  which  was  issued  against  the  de- 
fendant from  disposing  of  his  property,  was 
served  at  the  same  time.  On  the  25th  of 
April,  1894,  the  case  was  called  for  trial,  the 
defendant  being  in  default  The  journal  en- 
try of  the  trial  recites  that  "this  cause  being 
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submitted  to  the  court  by  the  plaintiff  and 
by  the  default  of  said  defendant,  and  evi- 
dence being  introduced,  and  the  court,  be- 
ing fully  satisfied  in  the  premises,  does,  on 
application  of  the  plaintiff,  continue  said 
cause  as  to  a  divorce  for  further  bearing 
and  determination;  and  upon  said  petition, 
and  the  evidence  thereunder  as  for  alimony, 
finds  for  the  plaintiff,  and  against  the  defend- 
ant." The  court  rendered  the  following  Judg- 
ment: "It  is  therefore  ordered  and  decreed 
that  said  defendant  pay  to  this  plaintiff  the 
sum  of  $3,000  as  her  alimony  immediately, 
and  that  said  plaintiff  do  have  and  recover 
of  and  from  said  defendant  the  said  sum  of 
$3,000,  and  costs  of  suit  taxed  at  $18.06,  for 
which  let  execution  issue.  And  it  is  further 
ordered  and  decreed  that,  If  said  defend- 
ant fall  or  neglect  to  pay  to  the  plaintiff  the 
sum  of  money  as  herein  decreed,  an  attach- 
ment issue  for  said  defendant,  directed  to 
the  sheriff  of  Shawnee  county,  commanding 
him  to  attach  the  person  of  said  defendant, 
and  bring  him  before  this  court,  and  that  he 
show,  cause  why  he  should  not  be  committed 
for  contempt  And  it  is  further  ordered  that, 
if  default  be  made  in  the  payment  of  the 
sum  of  money  provided  for  in  this  decree, 
and  an  attachment  issue  as  herein  provided, 
the  court  may,  on  the  hearing  of  such  attach- 
ment, make  such  further  orders  or  decree 
herein  as  may  at  the  time  be  proper."  On 
the  28th  of  April,  1894,  upon  application  of 
the  plaintiff,  an  attachment  was  Issued  for  the 
defendant,  requiring  him  to  show  cause  why 
he  should  not  be  committed  for  contempt  in 
failing  to  comply  with  the  decree  of  the 
court  rendered  on  the  25th  of  April,  1894. 
Subsequently  the  defendant  was  arrested, 
and  brought  into  court,  and  on  the  9th  of 
June,  1894,  the  court  made  the  following  or- 
der: "It  is  by  the  court  ordered  that  the  de- 
fendant herein  appear  in  court  on  the  26th 
day  of  June,  1894,  at  2  o'clock  p.  m.,  and  that 
he  give  bond  in  the  sum  of  two  thousand 
dollars,  conditioned  according  to  law,  for 
his  appearance  at  that  time,  and  that  said 
bond  and  sureties  be  approved  by  ,the  clerk 
of  this  court."  On  the  26th  of  June,  1894,  the 
parties  appeared,  and,  with  the  consent  of 
the  court,  the  further  hearing  in  the  case  was 
postponed  until  the  3d  of  July.  1894.  On 
the  2d  day  of  July,  1894,  the  plaintiff  appear- 
ed in  court  by  her  attorneys,  and,  with  the 
consent  of  the  court,  remitted  $1,000  of  the 
•Judgment  for  alimony  rendered  on  April 
25,  1894.  On  the  3d  day  of  July,  1894,  the 
court  found  the  defendant  guilty  of  contempt 
"for  failing,  refusing,  and  neglecting  to  com- 
ply with  the  order  of  the  court  made  on  the 
25th  of  April,  1894."  Thereupon  the  court  di- 
rected that  the  defendant  be  committed  to 
the  jail  of  Shawnee  county  until  he  comply 
with  the  order  made  on  the  25th  of  April, 
1894,  as  modified  on  the  2d  of  July,  1894. 
Subsequently  motions  were  filed  by  the  de- 
fendant for  vacating  the  decree  of  the  court 
allowing  alimony  to  the  plaintiff,  and  also 


for  a  new  trial.  Upon  the  hearing  of  these 
motions  defendant  claimed  that  he  employed 
an  attorney  to  attend  to  his  case,  and  taat 
the  attorney  had  neglected  to  do  so.  On  July 
13, 1894,  the  defendant  filed  his  answer  to  the 
plaintiff's  petition,  containing  a  general  de- 
nial. The  case  Is  still  pending  in  the  dis- 
trict court  upon  the  pleadings  so  filed.  The 
defendant  appeals  to  this  court.  He  has  also 
filed  his  petition  in  error,  and  by  agreement  of 
the  parties  both  cases  were  considered  to- 
gether. 

Waggener,  Martin  &  Orr  and  W.  P.  Wag- 
gener,  for  appellant  Edwin  A.  Austin  and 
H.  L.  Armstrong,  for  appellee. 

HORTON,  C.  J.  (after  stating  the  facts). 
This  was  an  action  brought  by  Eva  L.  John- 
ston against  William  L.  Johnston  for  divorce 
and  alimony.  When  the  case  was  called  for 
trial,  on  application  of  the  plaintiff,  the  ac- 
tion, so  far  as  it  sought  a  divorce  from  the 
defendant,  was  continued  for  trial,  and  the 
case  for  dh  orce  is  still  pending  upon  the  peti- 
tion and  answer,  but  the  court  proceeded. 
In  the  absence  of  the  defendant,  to  hear  the 
case  for  alimony  only,  and  rendered  judg- 
ment against  the  defendant,  and  in  favor  of 
the  plaintiff,  for  $3,000.  with  costs  taxed  at 
$18.05,  and  directed  execution.  The  Judg- 
ment was  not  only  a  personal  one  against  the 
defendant  which  he  was  required  to  pay 
immediately,  but  subsequently  he  was  ar- 
rested and  Imprisoned  for  failing  to  pay  the 
same.  The  Judgment  cannot  be  regarded  as 
having  been  rendered  for  temporary  alimony 
or  the  expenses  of  the  suit  In  the  petition 
$500  only  was  asked  for  alimony  pendente 
lite.  To  the  suggestion  that  the  judgment 
is  not  a  final  order,  it  is  sufficient  to  remark 
that  after  it  was  rendered  the  defendant  had 
no  alternative  but  Immediate  payment  im- 
prisonment or  appeal.  I<t  will  not  avail 
him,  so  far  as  this  judgment  is  concerned. 
If  the  court  makes  "a  further  order  or  de- 
cree" in  the  case,  if  execution  may  issue 
and  be  shall  be  imprisoned.  If  this  Judg- 
ment cannot  be  reviewed,  then  any  judgment 
rendered  upon  the  merits  of  a  case,  and  com- 
mitting a  defendant  to  jail  until  he  pays 
the  amount  thereof.  Is  conclusive,  and  be- 
yond the  review  of  the  appellate  courts,  until 
it  is  satisfied  by  payment  or  imprisonment 
Civ.  Code,  §5  542,  543.  Upon  the  petition,  if 
the  whole  case  had  been  regularly  tried  up- 
on its  merits,  permanent  alimony  might  have 
been  allowed  as  an  incident  to  the  divorce, 
or  If,  upon  the  trial,  the  parties  appeared  to 
be  in  equal  wrong,  the  court  might  for  good 
cause,  have  made  an  equitable  order  for  the 
control  and  disposition  of  the  property.  Civ. 
Code,  §§  639,  646;  Birdzell  v.  Birdzell,  33 
Kan.  433,  6  Pac.  561;  Bu sen  bark  v.  Busen- 
bark,  33  Kan.  572,  7  Pac  245.  "When  a  di- 
vorce shall  be  granted  by  reason  of  the  fault 
or  aggression  of  the  husband,  the  wife  shall 
be  restored  to  her  maiden  name  if  she  so 
desires,  and  also  to  all  the  property,  lands. 
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tenements,  hereditaments  owned  by  her  be- 
fore her  marriage  or  acquired  by  her  in  her 
own  right  after  such  marriage,  and  not  pre- 
viously disposed  of,  and  shall  be  allowed 
such  alimony  out  of  the  uusband's  real  and 
personal  property  as  the  court  shall  think 
reasonable."  Civ.  Code,  §  646.  Alimony  may 
be  allowed  in  a  separate  action  without  a  di- 
vorce. Civ.  Code,  §  649;  Jenness  v.  Cutler, 
12  Kan.  517;  Somers  v.  Somers,  39  Kan. 
132,  17  Pac.  841.  But  this  action  was  not 
brought  under  section  649,  and,  when  the 
case  was  tried  and  determined,  the  petition 
was  not  reframed  under  tliat  section,  nor 
was  the  action  for  divorce  dismissed.  That 
is  still  pending  for  trial.  When  the  case  was 
called  for  trial,  under  the  allegations  of  the 
petition,  alimony  was  only  an  incident  to 
a  divorce.  The  principal  cause  of  action 
was  continued,  and  the  Incident  tried  and 
determined.  As  was  observed  by  Mr.  Jus- 
tice Brewer,  speaking  for  the  court  in  Bran- 
don v.  Brandon,  14  Kan.  342:  "The  divorce, 
and  the  adjustment  of  property  interests,  are 
not  to  be  regarded  as  transpiring  at  differ- 
ent times,  but  as  cotemporaneous."  Damon 
v.  Damon,  28  Wis.  514;  Clark  v.  Burke 
(Wis.)  27  N.  W.  22.  In  this  case,  before  the 
divorce  was  granted,  and  while  the  action 
for  divorce  was  pending,  an  adjustment  of 
the  property  interests  of  the  parties  was  de- 
creed. The  petition  for  the  divorce  and  the 
answer  have  not  yet  been  disposed  of.  The 
issues  thereon  are  for  trial.  The  court  com- 
mitted error  in  continuing,  at  the  Instance  of 
the  plaintiff,  the  action  for  divorce,  and  then 
proceeding  to  hear  and  determine  the  amount 
of  permanent  alimony.  Upon  the  pleadings, 
the  question  of  permanent  alimony  should 
have  been  deferred  until  the  divorce  had 
been  granted  or  refused.  Civ.  Code,  §§  643, 
646.  The  suggestion  that  the  Judgment  for 
permanent  alimony  cannot  be  reviewed,  be- 
cause, owing  to  the  absence  of  the  defend- 
ant and  his  attorney  at  the  trial,  no  excep- 
tion was  taken,  is  without  force.  The  error 
complained  of  is  apparent  upon  the  record, 
and  may  be  examined.  Koehler  v.  Ball,  2 
Kan.  160;  Lender  v.  Caldwell,  4  Kan.  339; 
Wilson  v.  Tuller,  9  Kan.  176;  Wood  v.  Nic- 
olson,  43  Kan.  461,  23  Pac.  587;  Ritchie  v. 
Railroad  Co.  Oust  decided)  39  Pac.  718.  The 
judgment  of  the  district  court  will  be  re- 
versed. The  defendant  will  be  discharged, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  the  views  herein 
expressed. 


(55  Kan.  17) 

CHICAGO  &  A.  BRIDGE  CO.  v.  FOWLER. 
(Supreme  Court  of  Kansas.    March  9,  1895.) 

Insolvent  Corporation— Preferences  in  Favor 
or  Directors  —  Validity  —  Accounting  for 
Trust  Property— Parties  to  Action— Waiver 
of  Defect  —  Limitations  —  Interruption  by 
RECBivERsniP— Creditor's  Bill. 

1.  Where  a  corporation  is  heavily  indebted 

to  its'officers  and  stockholders,  and  such  officers 


and  stockholders  enter  into  an  agreement  to  dis- 
continue business,  and  divide  and  distribute  the 
entire  capital  and  assets  of  the  corporation 
among  themselves  in  payment  of  the  indebted- 
ness which  they  hold  against  the  corporation; 
and  when,  in  accordance  with  the  agreement, 
they  have  wound  up  the  business,  and  distrib- 
uted the  assets,  and  there  remains  a  large  indebt- 
edness unprovided  for, — the  transaction  will  be 
deemed  to  be  invalid  as  to  any  excluded  credit- 
or. In  such  case  the  property  and  assets  of  the 
corporation  will  be  deemed  to  be  held  in  trust  for 
the  payment  of  the  debts  of  the  corporation,  and 
any  excluded  creditor  will  be  entitled  to  pursue 
it  into  the  hands  of  any  member  of  the  corpora- 
tion or  other  person  who  has  taken  the  same 
with  full  knowledge  of  the  facts;  and  if  It  has 
passed  out  of  their  hands  they  may  be  compelled 
to  account  to  such  creditors,  and  to  contribute 
pro  rata  towards  the  payment  Of  the  unpaid 
debts  of  the  corporation  to  the  extent  of  the 
fund  so  misapplied. 

2.  Directors  and  managers  of  a  corporation 
who  are  creditors  of  the  same  are  not  permitted, 
in  closing  up  the  business  of  the  corporation,  to 
make  any  agreement  or  arrangement  by  which 
they  shall  secure  to  themselves  a  preference  or 
advantage  over  other  creditors. 

3.  Where  trust  property  has  been  conveyed 
to  another,  the  trust  cannot  be  enforced  against 
the  property  itself  without  making  the  one  to 
whom  it  was  conveyed  a  party  to  the  action;  but 
his  presence  is  not  indispensable  where  it  is 
sought  to  compel  the  one  who  wrongfully  receiv- 
ed and  transferred  the  property  to  account  for 
the  fund  so  received  and  misapplied  by  him. 

4.  Where  there  appears  to  be  a  defect  of  par- 
ties upon  the  face  of  the  petition,  the  defendant 
may  demur  thereto  upon  that  ground;  and  where 
the  petition  does  not  disclose  the  defect  the  ob- 
jection may  be  taken  by  answer;  but  if  no  ob- 
jection is  takni  citlier  by  demurrer  or  answer 
the  defendant  is  deemed  to  have  waived  the 
same. 

5.  Before  an  action  upon  a  judgment  in  fa- 
vor of  a  corporation  had  become  barred  by  the 
statute  of  limitations,  a  receiver  of  the  corpora- 
tion was  appointed,  with  power  to  take  posses- 
sion of  all  the  property  ana  to  collect  all  claims 
and  demands  due  to  the  same,  who  brought  an 
action  upon  the  same  judgment,  which  remained 
pending  until  the  receiver  was  discharged.  Hrld, 
that  the  statute  of  limitations  did  not  run  dur- 
ing the  pendency  of  the  action  brought  by  the 
receiver. 

6.  A  judgment  of  the  United  States  circuit 
court  for  the  district  of  Kansas  occupies  the 
same  footing  as  a  judgment  of  the  state  court, 
and  may  be  made  the  basis  of  a  creditor's  bill 
or  other  like  equitable  action  in  the  state  court, 
brought  to  protect  the  rights  of  creditors  in  a 
trust  fund  which  has  been  wrongfully  appropri- 
ated or  misapplied. 

7.  Where  a  case  made  is  settled  and  signed 
without  notice  to  one  of  the  parties,  the  attempt- 
ed settlement  is  a  nullity;  but  the  invalid  effort 
to  settle  does  not  prevent  the  judge  from  settling 
and  signing  the  same  case,  at  any  time  within 
the  period  allowed  by  law,  upon  a  notice  duly 
given  to  the  parties  upon  whom  the  case  was 
served. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; O.  L.  Miller,  Judge. 

Action  by  the  Chicago  &  Atchison  Bridge 
Company  against  George  Fowler  to  enforce 
a  judgment  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

On  January  26,  1889,  the  Chicago  &  Atchi- 
son Bridge  Company  brought  an  action 
against  the  Anglo-American  Packing  &  Pro- 
vision Company,  George  Fowler,  Alexander 
Mulr,  and  Arthur  Booth.    In  the  petition  It 
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was  alleged  that  on  June  25,  1885,  the  bridge 
company  obtained  a  judgment  against  the 
packing  company  In  the  United  States  cir- 
cuit court  for  $3,404.74;  that  an  execution 
was  Issued  upon  the  judgment,  and  placed 
in  the  hands  of  the  United  States  marshal, 
who  on  December  6,  1887,  levied  upon  cer- 
tain real  estate  ha  Wyandotte  county  as  the 
property  of  the  packing  company.  There  is 
an  allegation  of  the  organization  of  the  pack- 
ing company  on  November  19,  1878,  with  a 
capital  stock  of  $150,000,  of  which  George 
Fowler  was  appointed  the  general  manager, 
which  position  he  continued  to  occupy  until 
shortly  before  the  rendition  of  the  judgment 
in  favor  of  the  bridge  company,  on  June  25, 
1885,  and  that  as  such  manager  he  had 
knowledge  of  the  Indebtedness  of  the  pack- 
ing company  to  the  bridge  company,  and 
was  aware  that  It  had  not  been  paid.  It 
was  alleged  that  on  May  30,  1885,  the  pack- 
ing company,  by  its  officers,  made  a  deed  of 
conveyance  pretending  to  convey  all  of  the 
real  estate  In  question  to  George  Fowler,  for 
a  pretended  consideration  of  $580,000;  that 
the  conveyance  was  made  for  the  purpose  of 
defrauding  the  creditors  of  the  packing  com- 
pany, and  especially  the  plaintiff,  the  bridge 
company.  It  is  alleged  that  there  was  no 
consideration  for  the  transfer,  and  that  the 
pretended  indebtedness  of  the  packing  com- 
pany to  Fowler,  claimed  to  be  a  considera- 
tion, was  fraudulent  and  fictitious.  It  is 
alleged  that  at  the  time  of  the  transfer  the 
packing  company  had  no  other  property  or 
assets  except  that  included  in  the  transfer, 
and  that  George  Fowler  accepted  the  con- 
veyance for  the  purpose  of  carrying  out  the 
fraudulent  intent  and  purpose  of  placing  the 
property  beyond  the  reach  of  the  plaintiff 
and  other  creditors.  It  is  alleged  that  short- 
ly after  the  deed  was  made  George  Fowler 
conveyed  the  property  In  question  to  Alexan- 
der Mulr  and  Arthur  Booth,  which  convey- 
ance, it  is  averred,  was  placed  on  record 
without  any  consideration  whatever  passing 
from  Muir  and  Booth  to  either  Fowler  or 
the  packing  company.  There  is  a  further 
averment  that  the  bridge  company  did  not 
discover  the  alleged  fraud  until  within  12 
months  before  the  bringing  of  the  action. 
The  packing  company  Is  alleged  to  be  Insol- 
vent, and  that  since  the  transfer  of  its  prop- 
erty and  assets  it  has  ceased  to  do  business, 
and  has  practically  abandoned  its  corporate 
rights  and  privileges.  The  prayer  of  the  pe- 
tition is  that  the  property  should  be  ad- 
judged to  be  that  of  the  packing  company, 
and  subject  to  the  payment  of  the  judgment 
of  the  bridge  company,  and  that  George 
Fowler  be  held  to  have  received  and  held 
the  property  In  trust  for  the  benefit  of  the 
creditors  of  the  packing  company,  and  that 
the  same  shall  be  subjected  to  the  payment 
of  such  judgment.  There  is  a  further  pray- 
er that,  in  case  the  property  cannot  be  sub- 
jected to  the  payment  of  the  judgment, 
George  Fowler  shall  be  required  to  account 


for  the  value  of  the  property  up  to  the 
amount  necessary  to  pay  the  judgment,  and 
that  the  bridge  company  have  judgment 
against  him  for  the  sum  of  $3,768.04.  George 
Fowler  filed  a  separate  answer,  admitting 
the  organization  of  the  packing  company, 
the  acquiring  of  the  property  described,  the 
transfer  of  the  same,  and  that  the  title  there- 
to had  been  conveyed  to  Mulr  and  Booth. 
He  denies  all  of  the  allegations  charging 
fraud  against  himself,  the  packing  company, 
or  its  officers.  He  further  alleges  that  the 
causes  of  action  set  forth  in  the  plaintiffs 
petition  are  barred  by  the  statute  of  limita- 
tions.   The  answer  was  verified. 

The  cause  was  submitted  to  the  court  upon 
an  agreed  statement  of  facts,  it  being  stipu- 
lated that  either  party  might  object  to  any 
of  the  admitted  facts  as  irrelevant  and  im- 
material under  the  issues  made  by  the  plead- 
ings. The  agreed  statement  is  as  follows: 
"(1)  The  plaintiff  obtained  judgment  in  the 
United  States  circuit  court,  June  25,  1885, 
against  the  Anglo-American  Packing  &  Pro- 
vision Company,  on  a  cause  of  action  which 
accrued,  as  alleged  in  the  petition,  for  a 
debt  incurred  by  said  packing  company  in 
the  operation  of  Its  packing  house  at  Win- 
throp,  Mo.  (2)  That  the  judgment,  to  the 
amount  of  $4,900  for  principal,  interest,  and 
costs,  to  this  date  remains  unpaid.  (3)  That 
executions  were  issued  and  returned  as  set 
forth  in  the  petition,  and  the  United  States 
marshal  took  such  action  as  shown  by  his 
returns  indorsed  on  executions  as  set  forth 
in  petition.  (4)  That  said  Anglo-American 
Packing  &  Provision  Company  was  incorpo- 
rated, under  the  laws  of  the  state  of  Illi- 
nois only,  November  19,  1878,  as  shown  by 
the  charter  and  certificates  of  incorporation 
annexed  hereto  as  Exhibit  A.  (5)  That  Rob- 
ert Fowler,  Anderson  Fowler,  George  Fow- 
ler, and  John  Fowler  were  the  sole  stock- 
holders of  the  Anglo-American  Packing  & 
Provision  Company,  and  Robert  Fowler  was 
the  president,  and  Anderson  Fowler  was  the 
secretary,  and  George  Fowler  was  the  man- 
ager of  the  Atchison  house,  at  Winthrop,  un- 
til it  was  closed  out  in  the  fall  of  1883.  (6) 
Robert  Fowler,  Anderson  Fowler,  and  George 
Fowler  were  stockholders  in  said  Anglo- 
American  Pac  king  &  Provision  Company  dur- 
ing all  the  time  from  Its  incorporation  to 
date  it  went  out  of  and  ceased  to  do  busi- 
ness. (7)  Anderson  Fowler,  George  Fowler, 
Robert  D.  Fowler,  John  Fowler,  William 
Fowler,  and  Alexander  Fowler  were  the  per- 
sons who  comprised  the  firm  of  Fowler  Bros. 
(8)  On  the  1st  day  of  May,  1884,  the  Anglo- 
American  Packing  &  Provision  Company 
was  indebted  to  the  firm  of  said  Fowler 
Bros,  in  about  $2,000,000;  and  on  that  day 
the  deed  referred  to  In  plaintiffs  petition,  a 
copy  of  which  is  hereto  annexed  as  Exhibit 
B.  was  executed  as  shown  by  said  deed,  but 
was  not  recorded  until  the  30th  day  of  May, 
1885.  (9)  On  May  1,  1884,  the  date  of  said 
deed,  the  Anglo-American  Packing  &  Provi- 


Digitized  by 


Kan.) 


CHICAGO  &  A.  BRIDGE  CO.  v.  FOWLER. 


729 


sion  Company  owned  and  were  operating  a 
packing  bouse  in  Chicago,  the  property  de- 
scribed in  the  petition,  and  owned  a  packing 
house  in  Winthrop,  Mo.,  the  tide  of  which 
last-mentioned  property  was  in  the  name  of 
Robert  Fowler  in  trust  for  the  company,  and 
operated  by  the  company  until  the  fall  of 
1883.  (10)  In  July,  1885,  all  of  the  Chicago 
property  was  conveyed  to  Anderson  Fowler, 
Robert  Fowler,  and  William  Fowler,  In  pay- 
ment of  debts  due  from  the  Anglo-American 
Packing  &  Provision  Company  to  Fowler 
Bros.  (11)  In  the  fall  of  1883  the  machinery 
in  the  packing  house  at  Winthrop,  Mo.,  was 
all  removed  to  Kansas  City,  Kansas,  and  in 
the  winter  of  1886  the  Winthrop  packing 
house  was  burned  and  was  destroyed.  In 
May,  1884,  the  packing  house  at  Winthrop, 
Mo.,  was  worth  $20,000.00.  (12)  At  the  date 
the  executions  referred  to  in  the  petition  of 
plaintiff  were  issued,  the  Anglo-American 
Packing  &  Provision  Company  had  no  prop- 
erty except  as  hereinbefore  stated,  and  was 
still  indebted  to  Fowler  Bros,  in  a  sum  ex- 
ceeding $200,000.  (13)  The  consideration  of 
the  deed  to  George  Fowler  of  the  property 
described  in  the  petition  was  $580,000,  which 
was  the  fair  value  of  the  property.  Part 
was  paid  in  cash,  and  he  executed  notes  to 
Anderson  Fowler,  Robert  Fowler,  and  Wil- 
liam Fowler,  as  part  consideration  therefor, 
which  have  been  paid.  There  Was  no  money 
paid  directly  to  the  Anglo-American  Packing 
&  Provision  Company,  or  notes  given  to  the 
company,  but  the  money  was  paid  and  notes 
given  as  aforesaid  to  satisfy  a  debt  of  the 
Anglo-American  Packing  &  Provision  Com- 
pany to  Fowler  Bros.,  which  was  done  with 
the  consent  of  Anglo-American  Packing  & 
Provision  Company.  (14)  The  capital  stock 
of  the  Anglo-American  Packing  &  Provision 
Company  was  $150,000,  which  was  paid  up. 

(15)  On  May  1,  1884,  and  prior  thereto, 
George  Fowler  knew  of  the  claim  of  the  Chi- 
cago &  Atchison  Bridge  Company  against 
the  Anglo-American  Packing  &  Provision 
Company,  referred  to  in  plaintiff's  petition; 
but  he  was  then  in  good  faith  contesting  the 
claim  for  the  Anglo-American  Packing  & 
Provision  Company  on  the  ground  that  there 
was  no  liability,  and  he  knew  that  no  spe- 
cial provision,  except  as  hereinafter  shown, 
had  been  made  for  the  payment  of  said  claim 
of  plaintiff  against  the  Anglo-American  Pack- 
ing &  Provision  Company  by  said  company; 
and  he  continued  to  contest  same  for  said 
Anglo-American  Packing  &  Provision  Com- 
pany until  same  was  reduced  to  judgment. 

(16)  On  May  1,  1884,  the  property  described 
in  plaintiff's  petition  was  delivered  to  George 
Fowler,  and  he  took  possession  thereof,  and 
has  since  operated  the  same  in  his  own  name. 

(17)  In  February.  1888,  John  C.  Tomlinson 
was  dnly  appointed  receiver  of  the  plaintiff, 
as  alleged  In  the  petition  herein,  and  in 
March,  1888,  instituted  an  action  In  this  court, 
as  alleged  in  petition,  which  action  was  dis- 
missed, as  alleged  in  the  petition,  and  John  C. 


Tomlinson,  as  such  receiver,  was  thereafter 
discharged  by  said  United  States  court,  as  al- 
leged in  the  petition;  and  the  only  order  of 
court  for  such  action  by  said  receiver  is  his 
order  of  appointment  hereto  attached  as  Ex- 
hibit C.  (18)  The  statutes  of  the  state  of 
Illinois  are  as  alleged  In  plaintiff's  petition, 
and  the  same  were  in  force  at  the  time  the 
Anglo-American  Packing  &  Provision  Com- 
pany was  incorporated,  and  have  since  re- 
mained in  force.  Said  statutes  of  Illinois 
provide,  further,  that  the  remedy  given  by 
the  statutes  may  be  enforced  by  suit  in  chan- 
cery. (19)  On  May  1,  1884,  and  as  a  part  of 
the  same  transaction  of  the  execution  of  said 
deed  of  that  date  to  George  Fowler,  a  writ- 
ten contract  was  entered  into  between  John, 
George,  William,  Anderson,  and  Robert  Fow- 
ler, dissolving  the  partnership  firm  of  Fowler 
Bros.,  in  which  it  was  stipulated,  with  refer- 
ence to  the  packing  house  at  Winthrop,  Mo., 
as  follows:  The  said  packing  house  and 
property  at  Winthrop  shall  be  sold  and  real- 
ized, and,  after  first  discharging  all  debts, 
liabilities,  and  outgoings  affecting  the  same, 
the  moneys  arising  from  such  sale  and  reali- 
zation shall  be  applied,  firstly,  In  repaying  to 
each  partner  ine  amount  of  capital  invested 
by  him  in  said  concern,  and  interest  thereon; 
and  the  ultimate  surplus  shall  be  divided 
equally  amongst  all  of  the  parties  hereto  — 
it  being  understood  that  any  loss  which'  may 
arise  on  the  sale  and  realization  of  the  last- 
mentioned  premises  shall,  In  the  £nal  ad- 
justment of  accounts,  be  borne  by  all  the 
parties  hereto  in  equal  shares.'  But  of  this 
agreement  the  plaintiff  had  no  notice  until 
November  14th,  1888.  (20)  The  Anglo-Amer- 
ican Packing  &  Provision  Company  had  been 
operating  the  packing  house  at  Kansas  City, 
Kansas,  for  about  three  years  previous  to 
May  1,  1884;  and  when  George  Fowler  as- 
sumed control  of  said  property  under  deed  of 
May  1,  1884,  he  took  the  business  and  prop- 
erty of  said  company  at  Kansas  City,  Kan- 
sas, as  it  stood  on  April  30, 1884,  on  the  books 
of  the  company  which  pertain  to  said  busi- 
ness at  Kansas  City,  Kansas,  which  transfer 
of  said  property  and  business  at  Kansas 
City,  Kansas,  was  provided  for  in  said  writ- 
ten contract  of  date  May  1,  1884,  between 
said  John,  William,  Anderson,  George,  and 
Robert  Fowler,  and  which  said  agreement 
provided  for  the  execution  of  said  deed  May 
1,  1884,  which  agreement  provided,  further, 
that  said  George  Fowler,  'as  purchaser,  shall 
take  over,  as  a  going  concern,  at  the  respec- 
tive sums  at  which  they  stand  or  will  stand 
on  the  books  of  the  company  on  the  30th  day 
of  April,  1884,  all  of  the  business  assets  of 
the  business  heretofore  carried  on  by  the 
Anglo-American  Packing  &  Provision  Com- 
pany at  Kansas  City,  Kansas,'  which  In- 
cluded the  real  estate  described  In  plaintiff's 
petition;  and  by  the  terms  and  conditions 
of  the  same  agreement  the  Chicago  property 
was  subsequently,  in  like  manner,  transfer- 
red to  Anderson,  Robert,  and  William  Fow- 
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ler,  upon  them  assuming  the  Hahilitles  of 
the  Anglo-American  Packing  &  Provision 
Company  growing  out  of  the  business  at  Chi- 
cago. 111.,  which  said  agreement  was  subject 
to  the  ratification  of  the  Anglo-American 
Packing  &  Provision  Company;  and  there- 
after said  agreement  of  date  May  t,  1884, 
was  consummated  by  deed  to  George  Fow- 
ler (Exhibit  A,  hereto  attached),  and  a  like 
deed  to  the  Chicago  property  to  Anderson, 
Robert,  and  William  Fowler,  which  last  deed 
bears  date  July,  1885.  (21)  On  May  1,  1884, 
the  liabilities  of  the  Anglo- American  Packing 
&  Provision  Company  amounted  to  about  $2,- 
000,000  due  said  Fowler  Bros,  for  money 
theretofore  advanced  to  said  Anglo-Ameri- 
can Packing  &  Provision  Company  by  them 
in  its  business,  and  in  payment  of  its  obliga- 
tions theretofore  created;  and  the  foregoing 
debts  to  said  Fowler  Bros,  and  the  claim  of 
the  plaintiff  were  all  the  debts  and  liabilities 
of  the  Anglo-American  Packing  &  Provision 
Company  May  1,  1884,  date  of  said  agree- 
ment,—all  of  which  debts  and  liabilities  were 
paid  before  commencement  of  this  action,  ex- 
cept the  claim  and  judgment  of  plaintiff  and 
balance  of  $200,000  due  Fowler  Bros.  (22) 
It  is  agreed  that  from  June  25,  1885,  to  June 
25,  1888,  George  Fowler  was  absent  from  the 
state  of  Kansas  one  year,  and  present  in  the 
state  two  years  between  said  dates.  (23) 
The  foregoing  are  all  of  the  material  facts  in 
this  case,  but  are  not  to  be  construed  as  mod- 
ifying ajpy  admissions  made  in  the  pleadings; 
and  If,  upon  the  pleadings  and  facts  as  here- 
in stipulated,  the  plaintiff  Is  entitled  to  re- 
cover, the  amount  thereof  shall  be  $4,900, 
with  interest  from  November  14,  1889.  The 
foregoing  is  all  the  evidence." 

Upon  this  statement  the  court  gave  Judg- 
ment against  the  bridge  company  and  In  fa- 
vor of  the  defendant.  Fowler,  for  costs.  Of 
this  judgment  the  plaintiff  complains. 

Waggener,  Martin  &  Orr  and  Mills,  Smith 
&  Ilobbs,  for  plaintiff  in  error.  Hutchings 
&  Kepllnger,  for  defendant  In  error. 

JOHNSTON,  J.  (after  stating  the  facts). 
Several  questions  are  presented  upon  a  pre- 
liminary motion  to  dismiss  the  proceeding  in 
error.  One  ground  of  the  motion  Is  that  the 
case  made  is  invalid,  having  been  allowed 
without  notice.  By  the  terms  of  the  order  the 
case  was  to  be  settled  and  signed  on  three 
days'  notice,  and  It  appears  that  after  It 
was  duly  served  It  was  presented  to  the 
judge,  who  settled  and  signed  the  same  with- 
out notice  to  the  defendant  Afterwards, 
and  before  the  expiration  of  the  year,  a  no- 
tice was  served  that  on  a  certain  day  the 
case  would  be  presented  for  allowance,  and 
upon  that  day  the  case  was  presented,  a mend- 
ments  thereto  were  suggested  by  the  defend- 
ant, and  without  any  objection  the  case  was 
duly  settled  and  signed.  The  first  attempt 
of  the  judge  to  settle  the  case  was  a  nullity 
for  want  of  notice  to  the  defendant  The 


case  made  was  duly  served,  notice  was  duly 
given,  and  the  case  made  was  settled  within 
the  time  allowed  by  law.  The  void  effort  to 
settle  did  not  tie  the  hands  of  the  judge,  nor 
prevent  him  from  performing  the  duty  which 
the  law  requires.  Another  ground  of  the  mo- 
tion Is  that  George  Fowler  having  died  since 
this  proceeding  was  begun,  and  as  it  has  not 
been  revived  against  his  heirs  at  law  or  devi- 
sees, the  proceeding  abates  by  force  of  the 
statute.  Soon  after  the  death  of  the  defend- 
ant the  proceeding  was  revived  by  stipula- 
tion against  the  executor  and  trustees  of  the 
last  will  and  testament  of  George  Fowler, 
deceased.  The  action  taken  appears  to  have 
been  sufficient  as  against  the  personal  repre- 
sentatives of  the  deceased,  but  it  Is  contend- 
ed that,  as  the  action  is  brought  to  enforce 
a  trust  In  real  estate  in  which  the  deceased 
had  an  Interest,  the  action  survived  only  as 
against  the  heirs  and  devisees  of  the  deceas- 
ed, and  not  against  the  personal  representa- 
tives. If  the  sole  purpose  of  the  action  had 
been  to  subject  real  estate  to  the  payment  of 
the  judgment  and  to  decree  a  sale  of  the 
land  in  satisfaction  of  the  judgment,  there 
would  be  considerable  force  in  the  contention 
of  the  defendant;  but  as  the  plaintiff  asked, 
and,  as  we  shall  hereafter  see,  was  entitled 
to  recover,  a  personal  judgment,  It  was  prop- 
er that  the  revivor  should  be  made  against 
the  personal  representatives  of  the  deceased. 
The  final  .ground  urged  for  dismissal  Is  that 
there  Is  a  defect  of  parties.  It  is  contended 
that  several  parties  who  were  named  as  de- 
fendants In  the  petition  were  necessary  to 
a  review  of  the  proceedings  In  this  court  If 
a  joint  Judgment  had  been  rendered  for  or 
against  them,  or  if  the  judgment  rendered 
could  not  be  reversed  or  modified  without  af- 
fecting them  all,  then  It  would  be  necessary 
that  all  of  them  should  be  made  parties  to 
this  proceeding;  but  the  judgment  sought  to 
be  reviewed  was  against  the  bridge  company 
and  in  favor  of  George  Fowler  alone.  It  does 
not  appear  that  service  was  made  upon  any 
of  the  other  defendants  who  were  named  in 
the  petition,  and  their  rights  were  not  deter- 
mined ha  the  action.  Their  absence,  as  we 
shall  see  later  on,  did  not  prevent  the  court 
from  enforcing  the  personal  liability  of 
George  Fowler,  and  as  no  judgment  for  or 
against  them  was  rendered  In  the  court  be- 
low, and  as  they  are  not  to  be  affected  by 
this  proceeding,  they  are  not  necessary  par- 
ties here. 

The  plaintiff  insists  that  upon  the  merits 
it  should  have  been  awarded  judgment 
against  George  Fowler  for  the  full  amount  of 
its  claim.  Of  the  validity  of  the  debt  and 
judgment  held  by  the  bridge  company  there 
Is  no  question.  When  the  debt  accrued,  the 
packing  company  was  a  going  concern,  op- 
erating packing  houses  at  Chicago,  Kansas 
City,  and  at  Wlnthrop,  near  to  the  city  of 
Atchison.  The  company  was  organised  in 
1878,  under  the  laws  of  Illinois,  and  Ueorge 
Fowler  was  one  of  the  promoters,  and  also 
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a  director  of  the  corporation  during  a  great 
part  of  the  time  it  was  engaged  in  business. 
As  the  agreed  facts  show,  the  Fowlers  were 
the  sole  stockholders,  and  had  absolute  con- 
trol of  the  corporation.  The  members  of  the 
corporation  were  also  members  of  the  part- 
nership of  Fowler  Bros.,  and  George  Fowler 
was  a  manager  of  one  of  the  packing  houses 
while  It  was  in  operation.  In  1884  the  Fowl- 
era  entered  into  an  agreement  with  each  other 
to  wind  up  the  business,  and  distribute 
among  themselves  the  entire  assets  of  the 
corporation.  Although  the  capital  stock  of 
the  corporation  was  only  9150,000,  the  mem- 
bers of  the  company  had  at  that  time  as- 
sumed an  indebtedness  of  more  than  $2,000,- 
000,  and  the  statutes  of  Illinois,  under  one  of 
which  the  company  was  organized,  provided 
that  "if  the  indebtedness  of  any  stock  cor- 
poration shall  exceed  the  amount  of  the  cap- 
ital stock,  the  directors  and  officers  of  such 
corporation  assenting  thereto  shall  be  per- 
sonally and  individually  liable  for  such  ex- 
cess to  the  creditors  of  such  corporation." 
Laws  1871-72,  §  16,  p.  800.  It  appears  that 
the  greater  part  of  the  indebtedness  of  the 
company  was  due  to  the  Fowlers,  but  before 
they  divided  the  assets  among  themselves  the 
debt  of  the  bridge  company  had  accrued. 
While  there  is  no  specific  statement  that  the 
company  was  insolvent  when  the  transfer  of 
the  property  was  made  in  1884,  it  is  shown 
that  when  the  assets  were  distributed  in  ac- 
cordance with  the  agreement  then  made 
there  still  remained  an  unpaid  debt  of  more 
than  $200,000.  By  that  agreement  the  offi- 
cers and  stockholders  of  the  company  di- 
vided its  entire  capital  and  assets,  and  In 
that  way  deprived  it  of  all  facilities  to  carry 
on  business,  or  to  exercise  the  functions  of  a 
corporation.  The  company  being  in  such  a 
condition,  the  action  of  its  officers  and  stock- 
holders in  absorbing  the  entire  assets  of  the 
company  and  dividing  them  among  them- 
selves operated  as  a  wrong  as  against  the  ex- 
cluded creditors.  In  its  disabled  condition, 
and  the  assets  being  insufficient  to  meet  the 
liabilities  of  the  company,  its  property  be- 
came a  trust  fund  for  the  payment  of  its 
debts.  In  equity,  the  creditors  have  a  lien 
upon  the  property  superior  to  the  claim  of 
any  of  the  stockholders,  and  they  are  en- 
titled to  follow  it  into  the  hands  of  any  one 
who  has  notice  of  the  trust  If  It  has  been 
taken  by  one  who  is  chargeable  with  notice 
of  the  condition  of  the  corporation,  and  of  the 
purposes  of  the  officers  and  stockholders 
who  propose  to  wrongfully  withdraw  the 
capital  and  divide  and  distribute  the  assets, 
he  will  be  held  to  be  a  trustee,  and  made 
to  account  to  the  creditors  to  the  extent  of 
the  property  so  misapplied.  By  the  agree- 
ment made  May  1,  1884,  the  Fowlers  not 
only  proceeded  to  wind  up  the  business  of  the 
corporation,  but  also  to  dissolve  the  partner- 
ship firm  of  Fowler  Bros.  As  has  been  seen, 
the  Fowlers  who  were  members  of  the  cor- 
poration were  also  members  of  the  firm  to 


whom  the  corporation  owed  the  principal 
part  of  the  indebtedness.  In  effect,  the 
agreement  was  to  transfer  the  property  to 
themselves.  George  Fowler,  although  not  a 
director  at  the  time  of  the  transfer,  had  been 
such,  and  was  at  that  time  a  stockholder  of 
the  company.  He  was  also  a  member  of  the 
firm  of  Fowler  Bros.,  and  was,  therefore, 
cognizant  of  the  facts  which  would  inval- 
idate the  transaction,  and  must  have  known 
that  the  members  of  the  corporation  were  di- 
viding the  whole  assets  of  the  same  among 
themselves,  without  paying  or  making  ade- 
quate provision  for  the  debt  of  the  bridge 
company.  It  is  true  that  in  the  agreement  it 
was  provided  that  when  the  property  at 
Winthrop  should  be  sold  the  assets  and  lia- 
bilities affecting  the  same  should  be  dis- 
charged; but  this  property  and  its  proceeds 
were  retained  within  the  control  of  the  Fowl- 
ers, and  they  have  never  paid  the  debt,  nor 
have  they  made  any  adequate  provision  for 
Its  payment  from  that  or  any  other  of  the 
resources  of  the  company.  There  was  con- 
veyed to  George  Fowler  from  the  assets  of 
the  company  property  of  the  value  of  $580,- 
000.  It  is  stipulated  that  he  gave  this  amount 
in  cash  and  notes  to  his  brothers,  but  the 
money  and  notes  were  not  given  to  the  com- 
pany, but  were  actually  paid  over  to  Fowler 
Bros.,  of  which  firm  George  Fowler  was  a  mem- 
ber. He  was  the  manager  of  the  packing  house 
when  the  debt  to  the  bridge  company  ac- 
crued, and  has  resisted  the  same  from  the 
outset.  He  knew  of  the  relationship  which 
existed  between  the  members  of  the  company 
and  the  members  of  the  firm.  He  wa»  ac- 
quainted with  the  fact  that  the  directors  had 
without  authority  contracted  debts  far  in 
excess  of  the  capital  stock,  and  that  these  di- 
rectors, who  were  members  of  the  firm  of 
Fowler  Bros.,  had  made  themselves  liable  for 
this  excess  of  Indebtedness  to  the  extent  of 
about  $1,850,000.  He  knew  that  his  associ- 
ates had  no  authority  to  make  a  contract 
with  themselves,  nor  to  make  a  disposition  of 
the  assets  which  would  exclude  the  creditors 
from  a  share  of  the  assets.  Those  who  con- 
ducted the  negotiations  by  which  the  assets 
of  the  corporation  were  -absorbed  controlled 
both  sides  of  the  agreement,  and  the  effect  of 
the  negotiations  was  a  transfer  of  the  assets 
to  them  individually.  "The  law  will  not 
permit  them  to  manage  the  affairs  of  the 
corporation  for  their  personal  and  private  ad- 
vantage, when  their  duty  would  require  them 
to  work  for  and  use  reasonable  efforts  for 
the  general  interests  of  the  corporation  and 
its  stockholders  and  creditors."  Ryan  v.  Rail- 
way Co.,  21  Kan.  398.  In  the  same  case  it 
is  held  that  if  persons  other  than  the  di- 
rectors and  officers  of  the  corporation  partici- 
pated with  them  In  their  illegal  transactions, 
with  knowledge  of  all  the  facts,  equity  will 
hold  them  to  their  just  responsibilities,  fol- 
lowing the  trust  property  Into  the  hands  of 
remote  grantees  and  purchasers  who  take  it 
with  notice  of  the  trust,  In  order  to  subject 
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It  to  the  trust.  Under  the  facts,  George  Fowl- 
er cannot  be  regarded  as  a  bona  fide  pur- 
chaser of  the  property,  but,  having  had  full 
knowledge  of  all  the  facts,  he  Is  equally  lia- 
ble with  the  officers  who  made  the  wrongful 
transfer.  "Equity  regards  the  property  of  a 
corporation  as  held  in  trust  for  the  payment 
of  the  debts  of  the  corporation,  and  recog- 
nizes the  right  of  creditors  to  pursue  it  Into 
whosesoever  possession  it  may  be  transfer- 
red, unless  it  has  passed  into  the  hands  of  a 
bona  fide  purchaser.  *  *  •  Assets  deriv- 
ed from  the  sale  of  the  capital  stock  of  the 
corporation,  or  of  its  property,  become,  as 
respects  creditors,  the  substitutes  for  the 
things  sold,  and  as  such  they  are  subject  to 
the  same  liabilities  and  restrictions  as  the 
things  sold  were  before  the  sale,  and  while 
they  remained  in  the  possession  of  the  cor- 
poration. Even  the  sale  of  the  entire  capital 
stock  of  the  company  and  the  division  of  the 
proceeds  of  the  sale  among  the  stockholders 
will  not  defeat  the  trust,  nor  impair  the  rem- 
edy of  the  creditors,  if  any  debts  remain  un- 
paid, as  the  creditors  in  that  event  may  pur- 
sue the  consideration  of  the  sale  in  the  hands 
of  the  respective  stockholders,  and  compel 
each  one,  to  the  extent  of  the  fund,  to  con- 
tribute pro  rata  towards  the  payment  of 
their  debts  out  of  the  moneys  so  received  and 
in  their  hands.  *  *  *  Moneys  derived 
from  the  sale  and  transfer  of  the  franchises 
and  capital  stock  of  an  incorporated  com- 
pany are  assets  of  the  corporation,  and  as 
such  constitute  a  fund  for  the  payment  of  its 
debts,  and  if  held  by  the  corporation  Itself, 
and  so  invested  as  to  be  subject  to  legal 
process,  the  fund  may  be  levied  on  by  such 
process;  but  if  the  fund  has  been  distributed 
among  the  stockholders,  or  passed  Into  the 
hands  of  other  than  bona  fide  creditors  or 
purchasers,  leaving  any  debts  of  the  corpora- 
tion unpaid,  the  established  rule  in  equity 
is  that  such  holders  take  the  fund  charged 
with  the  trust  in  favor  of  creditors,  which  a 
court  of  equity  will  enforce,  and  compel  the 
application  of  the  same  to  the  satisfaction  of 
their  debts."  Railroad  Co.  v.  Howard,  7 
Wall.  409,  and  cases  cited.  In  Bradley  v. 
Farwell,  Holmes,  433,  Fed.  Cas.  No.  1,779,  it 
is  said  that,  "the  fiduciary  relation  between 
the  directors  and  the  creditors  being  estab- 
lished, the  fact  that  the  trustees  in  dealing 
with  the  trust  fund  have  secured  to  them- 
selves a  benefit  or  advantage  over  the  cred- 
itors, or  a  benefit  or  advantage  to  themselves 
as  creditors  over  and  above  the  other  cred- 
itors, taints  the  transaction,  and  invokes  the 
aid  of  a  court  of  equity  to  see  to  the  right 
execution  of  the  trust  Not  that  the  trus- 
tees cannot  prefer  one  creditor  to  the  others 
at  common  law.  and  outside  of  the  provi- 
sions of  the  bankrupt  act,  but  that  in  equity 
a  trustee  caunot  contract  with  himself  as  he 
may  with  third  parties.  If  he  exercises  in 
his  own  favor  the  powers  he  may  rightfully 
exercise  in  favor  of  another,  the  court  does 
not  stop  to  inquire  whether  he  gained  or  lost. 


It  is  enough  that  the  beneficiary  is  dissatis- 
fied with  the  transaction  for  the  court  to  set 
the  transaction  aside,  without  requiring  the 
beneficiary  to  prove  actual  loss  or  actual 
fraud. 

It  must  be  assumed  that  the  Fowlers  were 
bona  fide  creditors  of  the  corporation,  and 
therefore  were  entitled  to  a  pro  rata  distribu- 
tion of  the  assets.  But,  being  directors  and 
manager  of  the  corporation,  the  law  will  not 
permit  them  to  secure  to  themselves  any 
preference  or  advantage  over  other  creditors. 
Hays  v.  Bank,  51  Kan.  635,  33  Pac.  818.  Un- 
der the  rules  of  equity,  George  Fowler  took 
the  property  charged  with  a  trust  In  favor  of 
the  creditors.  If  the  property  remained  in 
his  hands,  the  creditors  might  enforce  a  trust 
against  the  same;  but,  as  it  has  passed  out 
of  his  hands,  he  may  be  compelled  to  account 
for  the  fund,  and  contribute  pro  rata  towards 
the  payment  of  the  debts  of  the  company  to 
the  extent  of  the  fund  which  he  has  received. 
It  is  contended  in  his  behalf  that,  If  it  is 
granted  that  the  assets  should  have  been  ap- 
plied pro  rata  upon  the  debts  of  the  company, 
and  therefore  that  George  Fowler  must  re- 
fund all  that  he  has  received  in  excess  of  his 
pro  rata  share,  his  interest  In  the  partnership 
is  not  shown,  and  therefore  It  cannot  be  de- 
termined what  amount  he  is  liable  to  refund. 
We  have  no  such  difficulty  In  this  case,  as  it 
is  agreed  that,  if  the  plaintiff  is  entitled  to 
recover,  the  amount  of  recovery  shall  be  $4.- 
900,  with  interest  from  November  14,  1889. 
Were  it  not  for  this  agreement,  there  would 
be  some  difficulty  In  determining  the  amount 
which  the  plaintiff  would  obtain  Upon  a  pro 
rata  distribution  of  the  assets.  It  Is  clear, 
however,  upon  the  agreed  facts,  that  the 
plaintiff  was  a  bona  fide  creditor,  and  is  en- 
titled to  recover  from  George  Fowler,  who. 
with  notice  of  all  the  circumstances,  has 
appropriated  to  himself  more  than  half  a 
million  of  dollars  of  the  assets  of  the  corpora- 
tion, and  that  the  agreement  made  fixes  the 
amount  of  such  recovery. 

It  is  strongly  contended  that  there  Is  a  de- 
fect of  parties,  and  that  Muir,  Booth,  the 
company,  and  Fowler  Bros,  are  indispensable 
parties.  As  already  indicated,  the  presence 
of  Muir  and  Booth  would  be  necessary  to  pro- 
ceedings to  subject  the  property  which  has 
been  transferred  to  the  payment  of  the  plain- 
tiff's judgment.  They  are  named  in  the  peti- 
tion, but  whether  they  were  served  or  not  does 
not  appear,  and  in  their  absence  that  kind  of 
relief  cannot  be  granted.  That,  however,  will 
not  prevent  a  personal  accounting  by  George 
Fowler  of  so  much  of  the  trust  fund  as  he 
may  have  received  and  placed  beyond  his 
control.  In  respect  to  the  other  parties  al- 
leged to  be  necessary  to  a  final  disposition  of 
the  cause,  the  objection  made  by  the  defend- 
ant is  not  available.  No  objection  with  re- 
spect to  the  parties  was  made  in  the  court  be- 
low. Under  section  89  of  the  Civil  Code, 
where  upon  the  face  of  the  petition  there  ap- 
pears to  be  a  defect  of  parties  plaintiff  or  de- 


Digitized  by 


Nev.) 


STATE  VAUGHAN. 


733 


fendant,  the  defendant  may  demnr  thereto 
upon  that  ground,  and  where  the  petition 
does  not  disclose  that  fact  the  objection  may 
be  taken  by  answer;  but,  if  no  objection  is 
taken  either  by  demurrer  or  answer,  the  de- 
fendant is  deemed  to  have  waived  the  same. 
Civ.  Code,  8  91;  Railway  Co.  v.  Nichols,  9 
Kan.  248;  Parker  v.  Wiggins,  10  Kan.  420; 
Gilmore  v.  Norton,  Id.  491;  Seip  v.  Tilgh- 
man,  23  Kan.  291.  There  is  a  further  con- 
tention that  the  cause  is  barred  by  the  stat- 
ute of  limitations,  which  provides  that  an  ac- 
tion for  relief  on  the  ground  of  fraud  must 
be  brought  within  two  years  after  It  accrues. 
The  judgment  was  obtained,  as  we  have  seen, 
in  June,  1885,  and  this  action  was  not 
brought  until  January  26, 1889.  Laying  aside 
the  fact  that  the  execution  was  not  issued  up- 
on the  judgment  until  1887,  it  still  appears 
that  the  cause  is  not  barred.  An  action  up- 
on the  same  judgment  was  brought  against 
the  defendant  by  John  C.  Tomllnson,  as  re- 
ceiver of  the  bridge  company,  in  March,  1888, 
and  that  action  remained  pending  until  about 
the  time  the  present  action  was  begun,  when 
It  was  dismissed  without  prejudice,  the  re- 
ceiver having  been  discharged.  As  Tomlln- 
son was  appointed  receiver  of  all  the  prop- 
erty of  the  bridge  company,  and  was  author- 
ized to  collect  all  claims  and  demands  due  to 
the  company,  he  was  a  proper  party  to  bring 
the  suit,  and  hence  the  statute  did  not  run 
during  the  pendency  of  that  action.  It  is 
true  that  about  two  years  and  ten  months 
elapsed  between  the  rendition  of  the  judg- 
ment which  is  the  basis  of  this  action  and  the 
time  when  the  action  was  brought  by  the  re- 
ceiver, but  it  is  agreed  that  between  June  25, 
1885,  and  June  25,  1888,  George  Fowler  was 
absent  from  the  state  one  year,  and  therefore 
the  bar  was  not  complete.  It  is  finally  urged 
in  support  of  the  judgment  that  this  action 
cannot  be  maintained  upon  the  judgment  of 
the  circuit  court  of  the  United  States.  We 
think  the  judgment  of  the  federal  court  for 
the  district  of  Kansas  cannot  be  regarded  as 
that  of  a  foreign  court.  While  there  Is  some 
diversity  of  judicial  opinion  upon  this  ques- 
tion, there  can  be  little  doubt  that  it  was  the 
intention  of  the  legislature  of  Kansas  to  put 
the  Judgments  of  the  circuit  court  rendered 
within  this  state  upon  an  equal  footing  with 
the  judgments  of  courts  of  record  of  the 
state  Under  section  419  of  the  Civil  Code 
It  is  provided  that  "judgments  of  courts  of 
record  of  this  state,  and  of  courts  of  the 
United  States  rendered  within  this  state,  are 
liens  upon  the  real  estate  of  the  debtor,  with- 
in the  county  within  which  judgment  is  ren- 
dered." See,  also,  Ballin  v.  Loeb,  78  Wis. 
404,  47  N.  W.  516;  Bulllt  v.  Taylor,  34  Miss. 
708;  Embry  v.  Palmer,  107  U.  S.  10,  2  Sup. 
Ct  25;  Crescent  City  Live-Stock  Co.  v.  Butch- 
ers' Union  Slaughter  House  Co.,  120  U.  S. 
141,  7  Sup.  Ct.  472;  Merchants'  Nat  Bank  v. 
Chattanooga  Construction  Co.,  53  Fed.  314. 
The  judgment  of  the  district  court  will  be 
reversed,  and  cause  remanded,  with  the  di- 


rection to  enter  judgment  In  favor  of  the 
Chicago  &  Atchison  Bridge  Company  against 
the  executor  and  trustees  of  the  estate  of  de- 
ceased for  the  sum  of  $4,900,  with  interest 
from  November  15,  1889.  All  the  justices 
concurring. 


(22  Nev.  285) 
STATE  v.  VAUGHAN.    (No.  1,416.) 
(Supreme  Court  of  Nevada.   March  20,  1895.) 

Homicide— Challenges  of  Jurors  — Dting  Dec- 
larations— Self-Defense— Characteh  or  De- 
cbabed— Threats— Malice— Instructions. 

1.  A  challenge  to  a  juror  upon  the  ground  of 
"implied  bias"  is  insufficient  The  particular 
ground  of  challenge  must  be  specified. 

2.  The  allowance  of  a  challenge  to  a  juror 
is  not  the  subject  of  an  exception. 

3.  Where  the  evidence  shows  that,  at  the 
time  of  making  dying  declarations,  the  deceased 
had  no  hopes  of  recovery  from  the  wound  he 
had  received,  the  declarations  are  admissible. 
His  condition  of  mind  may  be  shown  by  state- 
ments made  both  before  and  after  the  declara- 
tions. 

4.  Where,  upon  state's  motion,  certain  evi- 
dence was  stricken  out,  but  subsequently  the  mo- 
tion was  withdrawn,  and  the  jury  informed  by 
the  court  that  the  evidence  would  stand  as  evi- 
dence in  the  case,  any  error  in  the  former  ruling 
is  cured. 

5.  In  a  case  involving  the  question  of  self- 
defense,  where  defendant  claimed  that  deceased 
began  the  fatal  affray,  evidence  tending  to  prove 
that  at  another  time  than  the  homicide  deceased 
had  attempted  to  shoot  the  brothers  of  defend- 
ant was  stricken  out   Hdd,  no  error. 

6.  Where,  in  such  a  case,  the  defendant  had 
introduced  testimony  tending  to  prove  that  the 
deceased  had  a  quarrelsome,  turbulent,  and  vio- 
lent disposition,  that  he  had  once  wantonly  shot 
at  defendant,  and  at  the  time  of  the  homicide 
was  making  a  murderous  attack  upon  him,  held, 
that  this  was  such  an  attack  upon  the  character 
of  deceased  as  authorized  the  state  to  introduce 
evidence  that  the  reputation  of  deceased  for 
peace  and  quietness  was  good. 

7.  Upon  the  trial  of  the  case,  there  was  a 
question  as  to  whether  deceased  was  accidental- 
ly at  the  place  where  the  homicide  occurred,  or 
had  gone  there  for  the  purpose  of  preventing  de- 
fendant from  passing  through  a  fence.  The 
mother  of  defendant  testified  that  the  day  before, 
in  the  presence  of  a  young  sister  of  deceased, 
she  had  stated  that  her  sons  would  go  to  a  cer- 
tain mine  the  next  day,  which  might  have  taken 
them  past  this  place.  There  was  no  evidence 
that  the  girl  had  communicated  this  informa- 
tion to  deceased,  and  upon  this  ground  the  testi- 
mony was  stricken  out.  Held  no  error,  as  there 
was  no  presumption  that  it  had  been  communi- 
cated, and,  nnless  it  had,  it  cut  no  figure  in  the 
case. 

8.  The  jury  were  instructed  that,  to  consti- 
tute malice  aforethought,  it  was  only  necessary 
that  there  should  be  a  formed  intention  to  kill; 
that  malice  aforethought  means  the  intention  to 
kill.  Held  error,  as  malice  is  an  inference  to  be 
drawn  from  all  the  facts  in  the  case,  and  is  not 
established  by  mere  proof  of  an  intentional  kill- 
ing, for  there  may  be  an  intentional  killing  in  jus- 
tifiable self-defense,  or  where  the  crime  only 
amounts  to  manslaughter. 

9.  The  father  of  deceased  owned  a  ranch, 
through  which  a  road  ran,  across  which  he  had 
placed  gates.  Defendant  claimed  this  to  be  a 
public  road,  and,  when  passing  through  it,  he 
refused  to  shut  the  gates.  This  led  to  difficul- 
ties and  a  feelingof  hostility  between  defendant 
and  deceased.  The  court  instructed  the  jury 
that  a  person  passing  through  gates  in  fences 
inclosing  fields  without  again  shutting  them  was 
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guilty  of  a  misdemeanor.  Held,  that  this  in- 
struction was  upon  a  point  irrelevant  to  the  case, 
and  that  it  was  prejudicial  to  defendant,  in  that 
its  only  effect  was  to  show  that  the  defendant 
had  committed  another  crime  in  regard  to  the 
controversy  between  deceased  and  himself. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lander  coun- 
ty; A.  L.  Fitzgerald,  Judge. 

Alpheus  Vaughan  was  convicted  of  mur- 
der, and  appeals.  Reversed. 

J.  H.  MacMillan  and  James  F.  Dennis,  for 
appellant.  W.  D.  Jones,  Atty.  Gen.,  and  D. 
S.  Truman,  Dlst  Atty.,  for  respondent 

BIGELOW,  O.  J.  The  defendant  was  con- 
victed of  murder  In  the  first  degree  for  the 
killing  of  William  Litster,  Jr.  At  the  time 
of  the  homicide,  the  defendant  was  21  years 
of  age,  and  the  deceased  16.  For  some  time 
prior  to  the  killing,  tnere  had  been  trouble 
between  the  family  of  defendant  and  the 
family  of  deceased.  This  seems  to  have 
been  greater  between  defendant  and  deceas- 
ed than  between  the  other  members  of  the 
families,  and  was  principally  concerning 
the  right  to  free  passage  through  a  ranch 
owned  and  possessed  by  the  father  of  de- 
ceased, situated  in  Boone  Cafion,  some  four 
or  five  miles  above  the  ranch  owned  by  the 
father  of  defendant.  The  Litster  ranch  was 
inclosed  with  a  wire  fence,  which  crossed 
the  road  running  up  the  cafion,  gates  being 
put  in  at  the  crossings.  TheVaughans  claim- 
ed this  to  be  a  public  road,  and  sometimes, 
when  passing  along  it  they  left  these  gates 
open.  On  the  morning  of  the  day  of 
the  homicide,  the  defendant  his  brother 
Charles,  and  a  hired  man  started,  with  a 
team  loaded  with  supplies,  to  go  to  a  mining 
claim  owned  by  them  in  the  hills  or  moun- 
tains above  the  Litster  place,  which  they 
intended  working.  They  passed  into  the 
Litster  ranch  through  the  lower  gate,  and 
up  through  it,  nearly  to  the  upper  side, 
where  they  turned  off  the  main  road  for  the 
purpose  of  taking  a  road  up  a  side  cafion 
known  as  "Water  Cafion,"  which  ran  in 
the  direction  of  the  mine.  A  few  rods  from 
where  they  turned  off  they  came  to  a  divi- 
sion fence  crossing  the  road,  and  through 
which  it  was  necessary  for  them  to  pass. 
There  was  no  gate  In  this  fence,  but  there 
was  a  place  where  the  wires  had  been  pre- 
viously taken  apart  by  people  passing 
through,  though  the  gap  was  then  closed. 
At  this  point  they  met  the  deceased  and  an 
elder  brother,  who  objected  to  their  pass- 
ing through  the  fence.  In  the  difficulty 
which  ensued,  both  the  Litsters  were  killed 
by  the  defendant  with  a  Winchester  rifle, 
the  brother  dying  Immediately,  and  William 
living  but  a  few  hours.  As  to  this  difficulty 
the  testimony  differs  widely;  that  of  the 
state  tending  to  show  a  willful  and  unpro- 
voked murder  by  the  defendant  and  that 
upon  the  part  of  the  defendant  that  the 
Litsters  were  making  a  violent  assault  upon 


him,  one  with  a  pistol,  and  the  other  with 
an  axe,  and  that  to  save  his  own  life,  he 
was  compelled  to  shoot  them. 

L  Several  errors  are  assigned  upon  the 
court's  rulings  denying  the  defendant's  chal- 
lenges to  trial  jurors  who  were  challenged 
on  the  ground  of  "implied  bias."  This  is 
not  such  a  challenge  as  the  statute  requires. 
The  term  "Implied  bias"  covers  nine  differ- 
ent grounds  of  challenge.  Section  340  of 
the  act  regulating  criminal  proceedings 
(Gen.  St  §  4220).  Gen.  St  §  4222,  provides 
that  "in  a  challenge  for  an  implied  bias, 
one  or  more  of  the  causes  stated  in  section 
340  must  be  alleged."  This  was  not  done, 
and  consequently  the  challenge  was  insuf- 
ficient to  raise  any  point  for  the  considera- 
tion of  this  court  State  v.  Gray,  19  Nev. 
212,  218,  8  Pac.  456;  State  v.  Raymond,  11 
Nev.  98,  106. 

2.  It  is  claimed  that  the  evidence  shows 
the  Juror  Rapley  to  have  been  a  qualified 
Juror,  and,  consequently,  that  the  court  err- 
ed in  excusing  him  upon  a  challenge  by  the 
state.  But  the  right  to  reject  does  not  in- 
clude the  right  to  select  Jurors.  If  the  de- 
fendant was  tried  by  an  impartial  jury,  that 
is  all  he  has  the  right  to  demand;  he  has 
no  vested  right  to  be  tried  by  some  par- 
ticular juror.  Besides,  the  action  of  the 
court  in  allowing  challenges  is  not  made 
the  subject  of  an  exception.  State  v.  Lar- 
kln,  11  Nev.  314,  325;  State  v.  Pritchard,  15 
Nev.  74,  79. 

3.  The  third  point  is  that  the  dying  dec- 
larations of  the  deceased  were  not  admissi- 
ble, for  the  reason  that  no  sufficient  founda- 
tion had  been  laid;  that  it  did  not  appear 
that  they  were  made  under  a  prospect  of 
"almost  immediate  dissolution."  The  evi- 
dence shows  that  the  boy  was  shot  about 
11  o'clock  in  the  forenoon;  that  he  fell  at 
the  place  where  shot  or  very  near  it  and 
lay  there  until  carried  to  the  house,  where 
he  died  about  4  o'clock  that  afternoon;  that 
he  suffered  greatly  from  the  wound,  and 
stated  that  "he  was  going  to  die,  and  he 
knew  he  was  going  to  die  right  away";  that 
he  refused  to  take  medicine,  saying  there 
was  no  use  to  take  it;  there  was  nothing 
could  do  him  any  good.  A  physician  had 
been  sent  for,  but  he  said  he  would  be  dead 
before  the  doctor  could  see  him,  and,  in 
fact  did  die  before  his  arrival.  This  evi- 
dence was  uncontradicted,  and.  If  not  suf- 
ficient foundation  for  the  admission  of  the 
declarations,  we  are  unable  to  see  what 
would  be.  The  fact  that  these  statements 
that  he  expected  to  die  were  not  all  made 
prior  to  his  first  relation  of  the  circumstan- 
ces of  the  homicide  Is  immaterial.  The  cir- 
cumstances were  told  several  times  after 
they  were  made,  and,  in  fact  the  only  figure 
these  statements  cut  is  to  show  that  his 
relation  of  the  circumstances  was  made  un- 
der the  expectation  of  impending  death. 
They  show  that  from  the  first  he  had  no 
hopes  of  recovering,  and  that  is  sufficient. 
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4.  The  officer  who  arrested  the  defendant, 
testifying  in  the  case,  was  asked  what  the 
defendant  said  at  the  time  of  the  arrest,  and 
replied:  "Alpheus  Vaughan  said,  'I  shot 
Willie  Litster;'  I  think  it  was  in  self-de- 
fense.' "  The  prosecution  moved  to  strike 
out  the  latter  part  of  this  answer,  presum- 
ably the  part  stating  that  the  shooting  had 
been  done  in  self-defense,  and  the  motion 
was  granted.  Subsequently,  however,  on 
the  same  day,  the  prosecution  asked  to 
withdraw  the  motion,  and  that  the  whole 
answer  be  permitted  to  stand.  The  court 
thereupon  informed  the  jury  that  the  ob- 
jection to  the  testimony  had  been  with- 
drawn, and  that  the  entire  answer  was  be- 
fore them  as  evidence  in  the  case.  We  see 
no  reason  to  doubt  that  this  cured  the  er- 
ror in  the  first  ruling,  and  it  is  unnecessary 
to  consider  it  further. 

5.  Charles  Vaughan  testified  that  about  a 
year  prior  to  the  homicide,  while  he  and 
another  brother,  Frank  Vaughan,  were 
working  at  the  mine,  the  two  Litster  boys 
had  shot  at  them  twice,  apparently  either 
wantonly  or  for  the  purpose  of  driving  them 
away.  This  evidence  was,  upon  motion  by 
the  prosecution,  stricken  out.  While  the 
practice  of  admitting  testimony  without  ob- 
jection, and  then  moving  to  strike  it  out, 
is  one  not  to  be  commended,  particularly 
when  done  by  the  state  in  a  .  criminal  case, 
where  about  the  only  effect  of  striking  It 
out  is  the  additional  chance  of  making  an 
error,  we  do  not  think  that  the  court  erred 
in  the  ruling  here.  Evidence  of  collateral 
matters  should  only  be  admitted  when  it 
has  some  tendency  to  throw  light  upon  the 
circumstances  surrounding  the  killing.  This 
Is  the  principle  upon  which  threats,  pre- 
vious attacks,  etc.,  made  by  deceased  upon 
the  defendant,  are  admitted.  Ordinarily,  as- 
saults made  upon  a  third  person  by  de- 
ceased could  only  bear  upon  his  general 
character  or  disposition,  and  as  to  that  it 
is  only  evidence  of  general  reputation,  and 
not  of  particular  actions,  that  is  admissible. 
We  do  not  think  the  evidence  shows  such 
a  feeling  by  deceased  against  Charles  and 
Frank  Vaughan  and  the  defendant  jointly  as 
should  alter  this  rule. 

6.  The  prosecution  was  permitted  in  re- 
buttal, over  the  defendant's  objections,  to 
introduce  testimony  to  prove  that  the  char- 
acter of  deceased  for  peace  and  quietness 
was  good.  It  is  argued  that  this  was  error, 
because  his  character  had  not  been  attack- 
ed. But  there  may  be  such  attacks  made 
ns  will  authorize  the  admission  of  evidence 
of  good  character  without  any  witness  hav- 
ing testified  directly  that  the  reputation  of 
the  attacked  party  was  bad,  and  that  seems 
to  be  the  case  here.  The  defendant,  and 
others  in  his  behalf,  had  testified  to  many 
facts  tending  to  show  that  the  deceased  pos- 
sessed a  quarrelsome,  turbulent,  and  vio- 
lent disposition;  that  he  was  in  the  habit 
of  using  very  bad  language  towards  the  de- 


fendant and  his  family;  that  he  had  fre- 
quently made  threats  against  them,  includ- 
ing defendant;  that  upon  one  occasion  he 
had  wantonly  shot  at  him,  and  at  the  time 
of  the  homicide  was  making  a  murderous  as- 
sault upon  him.  We  think  this  was  equiv- 
alent to  proving  his  character  as  a  quarrel- 
some, turbulent,  and  violent  boy,  and  fully 
justified  the  admission  of  the  evidence  of 
good  character  in  rebuttal.  Davis  v.  Peo- 
ple, 114  111.  86,  95,  29  N.  E.  192;  Bowlus  v. 
State,  130  Ind.  237,  28  N.  E.  1115;  Fields  v. 
State,  134  Ind.  46,  32  N.  E.  780;  Russell  v. 
State,  11  Tex.  App.  296;  Everett  v.  State 
(Tex.  Cr.  App.)  24  S.  W.  505. 

7.  The  mother  of  defendant  testified  that, 
the  day  before  the  homicide,  she  had  been 
at  a  neighbor's  house,  and  there  stated,  «n 
the  presence  of  a  sister  of  deceased,  about 
10  years  of  age,  that  her  sons  were  going  to 
the  mine  the  next  day.  No  objection  was 
made  to  this  testimony  when  offered,  except 
that  the  attorneys  for  the  state  stated  that 
they  reserved  the  right  to  move  to  strike  it 
out  if  not  properly  connected.  At  the  close 
of  defendant's  case,  they  made  this  motion, 
upon  the  ground  that  it  did  not  appear  that 
the  girl  had  told  her  brothers  of  what  she 
had  heard,  and  the  evidence  was  stricken  out. 
It  is  now  contended  that  this  ruling  was 
wrong,  because  the  jury  might  have  inferred 
that  she  had  done  so.  But,  before  evidence 
of  one  fact  should  be  admitted  as  presump- 
tive evidence  of  another  fact,  there  should 
be  some  usual  and  recognized  connection  be- 
tween them.  This  does  not  exist  here.  The 
information  may  have  been  communicated, 
or  it  may  not.  There  is  as  much  probabil- 
ity one  way  as  the  other.  At  the  best,  the 
deduction  would  be  a  "mere  guess,"  which  is 
not  permissible.  1  Greenl.  Ev.  (loth  Ed.)  § 
13,  note;  Douglass  v.  Mitchell,  35  Pa.  St 
440;  Manning  v.  Insurance  Co.,  100  U.  S. 
693. 

8.  The  "Catechism  of  the  Christian  Doc- 
trine" was  improperly  admitted  in  evidence, 
but  it  was  so  entirely  immaterial  that  it 
could  not  have  influenced  the  verdict  in  any 
way,  and  consequently  the  error  was  harm- 
less to  the  defendant 

9.  As  already  stated,  the  defendant  admit- 
ted the  killing  by  shooting  with  a  rifle,  but 
claimed  it  had  been  done  in  self-defense. 
Under  these  circumstances,  the  Issues  be- 
fore the  jury  were  (1)  whether  this  defense 
had  been  made  out;  (2)  if  not  of  what  de- 
gree of  crime  the  defendant  was  guilty.  It 
was  in  the  power  of  the  jury  to  find  him 
guilty  of  murder  in  the  first  degree,  murder 
in  the  second  degree,  or  of  manslaughter.  It 
consequently  became  highly  important  that 
correct  instructions  defining  the  distinctions 
between  these  different  degrees  should  be 
given.  In  the  second  instruction  the  court 
informed  the  jury  that  murder  is  the  unlaw- 
ful killing  of  a  human  being  with  malice 
aforethought  either  express  or  Implied, 
which  is  correct    But  in  the  eighteenth  in- 
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struction,  In  attempting  a  definition  of  mal- 
ice aforethought,  this  language  was  used: 
"The  use  of  a  dangerous  weapon  under  a 
provocation  by  words  only,  or  under  no 
provocation,  is  always  evidence  of  malice 
aforethought.  To  constitute  malice  afore- 
thought, it  is  only  necessary  that  there  be  a 
formed  Intention  to  kill.  Malice  afore- 
thought means  the  intention  to  kill;'  and, 
where  such  means  are  used  as  are  likely  to 
produce  death,  the  legal  presumption  is  that 
death  was  Intended."  This,  we  think,  was 
error.  The  fact  that  a  killing  was  intention- 
al does  not  necessarily  prove  that  it  was 
done  with  malice;  for  an  intentional  killing 
may  be  entirely  Justifiable,  as  where  It  Is 
done  in  necessary  self-defense,  or  it  may  be 
only  manslaughter,  as  where  it  is  done  In 
the  heat  of  passion  caused  by  a  sufficient 
provocation.  What  it  is  must  depend  upon 
the  manner  of  the  killing  and  the  surround- 
ing circumstances.  The  instruction  was 
highly  prejudicial  to  the  defendant,  for,  if 
guided  by  the  law  there  laid  down,  the  jury 
must  have  reasoned  thus:  (1)  The  defendant 
admits  the  use  of  such  means  as  were  likely 
to  produce  death,  and  that  did  produce 
death;  therefore,  the  presumption  is  that 
death  was  intended.  (2)  An  intention  to  kill 
constitutes  malice  aforethought.  (3)  A  kill- 
ing with  malice  aforethought  Is  murder. 
Therefore,  upon  the  defendant's  own  ad- 
mission, without  regard  to  anything  else,  he 
Is  guilty  of  murder.  We  say  without  regard 
to  anything  else,  because,  although  the  law 
concerning  self-defense  and  manslaughter 
Is  correctly  laid  down  In  the  instructions, 
they  contain  nothing,  and,  indeed,  scarcely 
could  contain  anything  to  correct  the  error 
made  here.  In  the  twenty-fifth  instruction 
the  law  concerning  malice  Is  correctly 
stated,  and,  as  it  clearly  demonstrates  the 
error  of  the  eighteenth  instruction,  we 
quote  from  it:  "The  existence  or  nonexist- 
ence of  malice  is  an  Inference  to  be  drawn 
from  all  the  facts  in  the  case.  If  malice  is 
found,  it  must  be  drawn  as  an  inference 
from  everything  that  is  proved  taken  to- 
gether as  a  whole.  Every  fact,  no  matter 
how  small,  every  circumstance,  no  matter 
how  trivial,  which  bears  upon  the  question 
of  malice,  should  be  considered  by  the  jury 
at  the  same  time  that  they  consider  the  use 
of  the  deadly  weapon,  to  wit,  the  gun  with 
which  the  defendant  here  admits  he  shot 
the  deceased,  Willie  Litster;  and  it  is  only 
as  a  conclusion  from  all  these  facts  and  cir- 
cumstances that  malice  is  to  be  inferred." 
But,  of  course,  the  giving  of  a  correct  in- 
struction does  not  cure  an  incorrect  one,  be- 
cause it  is  impossible  to  determine  which 
the  Jury  followed.  That  an  intention  to  kill 
does  not  constitute  malice  is  well  settled  by 
the  authorities.  In  Dennison  v.  State,  13 
Ind.  510,  the  trial  court  had  instructed  the 
Jury  that,  "if  there  be  evidence  of  express 
malice— that  is.  a  positive  intention  to  kill- 
existing  in  the  mind  of  the  slayer  at  the 


time  of  inflicting  the  wound,  the  killing  Is 
murder  in  the  second  degree."  Commenting 
upon  this,  the  court  said:  "This  latter  In- 
struction contains  an  error  which  may  have 
misled  the  jury.  It  informs  them  that  in- 
tention to  kill,  existing  at  the  commission  of 
the  act,  constitutes  express  malice.  This  is 
entirely  wrong.  In  justifiable  homicide 
there  is  intention  to  kill,  but  not  necessa- 
rily malice  or  premeditation.  In  murder  In 
the  first  degree  there  Is  Intention  to  kill,  ac- 
companied with  premeditated  malice,  ex- 
cept In  certain  cases  In  which  certain  acts 
are  made  murder  by  statute.  In  murder  in 
the  second  degree  there  Is  Intention  to  kill, 
accompanied  by  malice,  but  without  pre- 
meditation. In  manslaughter  there  may  be 
Intention  to  kill  arising  from  the  sudden 
transport  of  passion,  but  it  may,  and  must 
In  this  grade  of  offense,  be  unaccompanied 
by  both  premeditation  and  malice."  In 
T rumble  v.  Territory,  3  Wyo.  280,  21  Pac. 
1081,  the  following  instruction  was  held  to 
be  erroneous:  "Where  the  fact  of  killing 
purposely  by  the  use  of  a  deadly  weapon  is 
proved,  malice  is  to  be  presumed,  unless  it 
appears  from  all  the  evidence  In  this  case 
that  the  killing  was  without  malice,  or  was 
justifiable  or  excusable;"  the  court  saying: 
"The  jury  should  be  directed  that  it  was 
their  duty  to  decide  from  all  the  facts  of  the 
case,  many  or  few,  whether  the  killing  was 
malicions."  In  People  v.  Barry,  31  Cal.  357, 
where  the  instruction  was  that  in  case  of  a 
mutual  combat,  "when  one  uses  superior 
weapons  to  those  possessed  by  the  party 
slain,  malice  may  be  inferred,  and  the  kill- 
ing amounts  to  murder,"  the  court  said: 
"If  A.  should  make  an  assault  upon  B.  with 
a  deadly  weapon,  by  the  use  of  which  he 
might  readily  accomplish  his  manifested 
purpose  to  kill  B.,  and  the  latter,  having  no 
other  means  of  saving  his  own  Ufe  except 
by  killing  his  assailant,  should  in  necessary 
self-defense,  slay  him,  could  it  be  seriously 
contended  that  the  act  done  in  such  nec- 
essary self-defense  was  done  with  malice, 
and  that  the  killing  was  murder,  because  it 
happened  that  the  weapon  so  used  in  self- 
defense  was  superior  to  that  in  the  hands  of 
the  assailant?  No  one,  we  apprehend,  would 
deliberately  undertake  to  support  such  a 
proposition."  To  the- same  effect  are  Peo- 
ple v.  Freel,  48  Cal.  434;  Quarles  v.  State, 
1  Sneed,  407;  Maher  v.  People,  10  Mich. 
212;  Erwln  v.  State,  29  Ohio  St.  186;  Cahn 
v.  State  (Tex.  App.)  11  S.  W.  723;  2  Bish. 
Cr.  Law,  §§  645,  676,  695;  Whart  Horn.  5 
669;  Stokes  v.  People,  53  N.  Y.  164;  Kent 
v.  People,  8  Colo.  563,  9  Pac.  852. 

10.  The  jury  were  also  instructed  that  any 
person  passing  through  gates  in  fences  in- 
closing fields,  and  not  shutting  and  fasten- 
ing the  same,  shall  be  deemed  guilty  of  a 
misdemeanor.  While  this  was  substantially 
copied  from  the  statute,  we  cannot  but  re- 
gard it  as  erroneous  and  prejudicial  to  the 
defendant,  under  the  circumstances  existing 
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here.  In  the  first  place,  It  Is,  at  least,  doubt- 
ful whether  the  statute  would  apply  to  the 
case  of  a  gate  placed  across  a  public  road, 
as  It  appears  the  Yaughans  claimed  this  to 
be.  But,  disregarding  that,  the  instruction 
was  upon  a  point  that  cut  no  legitimate 
figure  in  the  case.  As  we  have  seen,  the 
main  question  for  the  jury  to  decide  was 
whether  the  defendant,  in  killing  William 
Lltster,  had  acted  In  self-defense.  It  was 
proper  and  necessary  for  them,  In  determin- 
ing this  question,  to  consider  everything  ad- 
mitted In  evidence  that  would  assist  In  com- 
ing to  a  correct  conclusion  as  to  what  oc- 
curred at  the  fence  that  fatal  morning. 
That  was  the  central  point,  and  evidence  of 
collateral  occurrences  was  only  material  in 
so  far  as  it  tended  to  throw  light  upon  what 
took  place  there.  Did  the  defendant  kill 
the  deceased  without  cause  or  excuse,  or  did 
the  Litstera  first  make  such  a  murderous  at- 
tack upon  him  that  he  was  justified  In  kill- 
ing in  self-defense,  as  he  claims?  As  re- 
flecting upon  this,  as  well  as  upon  the  ques- 
tion of  malice,  It  was  proper  to  show  the 
state  of  feeling  existing  between  the  par- 
ties. There  was  a  conflict  in  the  testimony 
as  to  what  occurred  when  they  met.  If  the 
defendant  had  such  feeling  against  the  de- 
ceased as  might  prompt  him  to  attack  and 
murder  him  without  cause,  this  would 
strengthen  the  case  of  the  prosecution.  On 
the  other  hand,  If  the  feelings  of  the  de- 
ceased towards  the  defendant  were  such 
as  might  have  caused  him  to  make  the  first 
murderous  assault,  its  tendency  would  be 
to  strengthen  the  defense.  In  showing  this, 
evidence  concerning  the  gates  was  neces- 
sarily admitted,  because  this  was  the  mat- 
ter, or  one  of  the  matters,  about  which  the 
feeling  had  arisen;  but  the  fact  that,  in 
leaving  them  open,  the  defendant  had  com- 
mitted a  misdemeanor,  had  no  tendency  to 
show  an  Increase  or  diminution  of  his  ani- 
mosity, nor,  indeed,  that  he  had  any  ani- 
mosity whatever.  The  defendant  was  not 
being  tried  for  leaving  gates  open,  and  the 
Instruction  was  no  more  relevant  to  the  Is- 
sue before  the  Jury  than  would  have  been 
an  Instruction  that  taking  another's  horse 
amounted  to  larceny  had  there  been  evi- 
dence that  at  some  time  the  defendant  had 
taken  some  other  person's  horse.  It  was 
calculated  to  create  prejudice  against  the  de- 
fendant, by  showing  that  be  had  committed 
a  crime  In  another  matter,  and  to  divert  the 
uilnda  of  the  jurors  from  the  real  Issue  In 
the  case. 

11.  In  regard  to  the  fourteenth  instruction 
concerning  reasonable  doubt,  In  view  of  the 
fact  that  the  case  must  be  retried,  it  is  only 
necessary  to  call  attention  to  what  was  said 
by  this  court  In  State  v.  Potts,  20  Nev.  389, 
399,  22  Pac.  764,  concerning  the  advisability 
of  adhering  strictly  to  the  statutory  defini- 
tion. 

y.S9P.no.7— 47 


This  Is  sufficient  to  dispose  of  the  appeal; 
but,  In  view  of  the  fact  that  the  case  will 
have  to  be  retried,  it  is  proper  for  us  to  no- 
tice other  rulings  that,  although  they  have 
not  been  particularly  called  to  our  attention, 
were,  some  of  them  at  least,  objected  to  by 
the  defendant,  and,  If  repeated,  may  be 
urged  as  error  upon  another  appeal.  As  al- 
ready stated,  the  only  evidence  properly  ad- 
missible Is  that  which  in  some  manner  tends 
to  throw  light  upon  the  killing.  Upon  the 
opening,  it  was  necessary  for  the  state  to 
introduce  Its  evidence  tending  to  establish 
the  commission  of  the  homicide  by  the  de- 
fendant, and  such  as  tended  to  prove  that 
it  was  malicious,  willful,  deliberate,  and 
premeditated.  In  defense,  the  defendant 
could  Introduce  his  evidence  tending  to 
show  that  it  was  done  in  self-defense,  in- 
cluding such  as  might  tend  to  prove  that  the 
feelings  of  deceased  towards  the  defendant 
were  such  as  might  have  caused  him  to  be- 
gin the  deadly  affray,  or  to  make  the  first 
attack.  Rebuttal  evidence  would  then  be 
aU  that  tended  to  establish  that  the  killing 
was  not  done  in  self-defense.  Perhaps  this 
general  statement  will  not  assist  very  ma- 
terially upon  a  retrial;  but  In  the  face  of 
such  a  voluminous  record,  unassisted  by 
argument  upon  the  points,  It  is  difficult  to 
draw  the  line  as  to  all  that  was  properly  ad- 
mitted and  what  was  not.  Without  at- 
tempting this,  It  is  safe  to  say  there  was 
much  evidence  upon  both  sides  that  could 
have  no  legitimate  influence  upon  the  ver- 
dict. In  our  judgment,  as  the  case  Is  now 
presented,  the  evidence  as  to  whether  there 
was  any  other  road  that  the  Vaughans 
might  have  taken  in  going  to  their  mine, 
whether  the  road  up  Water  Cafton  was  good 
or  bad,  whether  they  had  any  mine,  whether 
a  team  that  had  been  driven  up  to  the  fence 
could  be  turned  around  without  passing 
through  the  gap,  whether  the  elder  Vaughan 
had  ever  asked  permission  of  William  Llt- 
ster, Sr.,  to  pass  through  the  fence,  of  the 
conversation  between  them  concerning  the 
poisoning  of  the  dog,  of  what  title  Lltster 
had  to  his  ranch,  was  all  Irrelevant,  could 
only  tend  to  distract  the  attention  of  the 
Jury  from  the  real  issue,  and,  so  far  as  ob- 
jected to,  should  have  been  excluded. 

Of  course,  nothing  we  have  said  must  be 
construed  as  In  any  way  reflecting  upon  the 
defendant's  guilt  or  Innocence.  That  Is  a 
question  for  a  jury,  and  is  one  that  we  have 
not  at  all  considered.  However  guilty  he 
may  be,  he  Is  entitled  to  a  trial  in  accord- 
ance with  the  rules  of  law;  and,  as  we  find 
that  in  some  respects  he  has  not  had  this, 
the  judgment  must  be  reversed.  Judgment 
reversed,  and  cause  remanded  for  a  new 
trial. 

BONNIFIELD  and  BELKNAP,  JJ.,  con- 
cur. 
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WILLMAN  MERCANTILE  CO.  v.  FUSSY. 
(Supreme  Court  of  Montana.  March  18,  1895.) 
Sale— When  Title  Passes — Evidence. 
In  an  action  for  the  price  of  goods  sold, 
the  evidence  showed  that  defendant  ordered 
goods  from  plaintiff  on  board  cars  at  plaintiff'* 
place  of  business.  Plaintiff  shipped  the  goods, 
taking  the  bill  of  lading  in  his  own  name,  which 
he  sent  to  a  bank  in  defendant's  town,  attach- 
ed to  a  sight  draft  on  defendant  for  collection. 
Defendant  refused  to  accept  the  goods.  Held, 
that  the  evidence  was  insufficient  to  overcome 
the  presumption  that  plaintiff  retained  title  to 
the  goods  after  shipment,  arising  from  his  tak- 
ing the  bill  of  lading  in  his  own  name. 

Appeal  from  district  court,  Missoula  coun- 
ty; Theo.  Brantley,  Judge. 

Action  by  Willman  Mercantile  Company 
against  James  H.  Fussy.  From  a  judgment 
of  nonsuit,  plaintiff  appeals.  Affirmed. 

Plaintiff  sues  the  defendant  for  the  bal- 
ance due  on  a  carload  of  apples,  sold  and 
delivered  by  plaintiff  to  defendant  about 
October,  1891.  Defendant  denies  the  sale 
and  delivery,  or  any  balance  due  to  plain- 
tiff, and  sets  up  that  about  November,  1891, 
the  apples,  as  property  of  plaintiff,  were 
delivered  to  defendant,  to  be  sold  on  com- 
mission for  plaintiff.  The  defendant  sold 
the  same,  and,  after  deducting  expenses, 
remitted  $50.58  due  to  plaintiff.  The  repli- 
cation denies  the  affirmative  answer.  There 
was  a  trial  to  the  court  without  a  jury. 
Defendant's  motion  for  nonsuit  was  grant- 
ed. From  the  judgment  of  nonsuit,  plain- 
tiff appeals. 

T.  H.  Carter  and  Douis  &  Crouch,  for  ap- 
pellant Bickford,  Stiff  &  Hershey,  for  re- 
spondent. 

HUNT,  J.  The  question  to  decide  Is 
whether  or  not,  under  the  facts,  the  district 
court  correctly  held  that  the  title  to  the  ap- 
ples, and  the  control  over  them,  remained 
in  the  plaintiff,  vendor,  or  passed  to  the  de- 
fendant, as  vendee.  From  the  statement 
settled  by  the  Judge,  and  the  evidence  in 
the  record,  it  appears  that  about  October 
31,  1891,  at  St  Joseph,  Mo.,  through  one 
Brown,  a  broker,  acting  for  defendant  at 
Missoula,  Mont,  plaintiff  received  an  order 
for  a  car  load  of  apples,  of  a  designated 
kind.  Brown  offered  a  price,  which  plain- 
tiff accepted,  "free  on  board  cars  at  St. 
Joseph,  Mo.,  sight  draft,  with  bill  of  lad- 
ing attached."  The  apples  were  shipped  in 
good  order,  but  froze  en  route.  The  plain- 
tiff took  a  bill  of  lading  for  the  consign- 
ment in  its  own  name,  which  bill  of  lading, 
with  sight  draft  attached,  was  sent  through 
a  bank  at  Missoula,  and  presented  to  Fussy, 
who  refused  to  honor  the  draft,  or  to  re- 
ceive the  apples,  because  they  were  frozen. 
There  Is  no  proof  that  defendant  ever  re- 
ceived the  bill  of  lading  taken  by  plaintiff 
at  the  time  of  the  original  shipment,  or  that 
the  defendant  ever  received  the  apples  as 
consignee,  or  that  he  ever  exercised  any 
control  over  them  as  owner  thereof.  On 


the  contrary,  the  testimony  showed  that 
the  carrier  notified  plaintiff  that,  it  would 
sell  the  apples  for  freight  charges,  if  plain- 
tiff did  not  turn  them  over  to  Fussy  without 
the  bill  of  lading,  and  that  Fussy  refused 
to  receive  the  apples,  because  they  were 
frozen  in  transit,  and  were  in  transit  too 
long.  The  motion  for  a  nonsuit  was  upon 
the  ground  that  the  evidence  failed  to  sus- 
tain the  allegations  of  the  complaint  of  a 
sale  and  delivery  of  the  apples  by  plaintiff 
to  defendant  By  the  established  rules  of 
commercial  law,  where  goods  are  shipped 
at  the  risk  of  the  purchaser  and  by  his  or- 
der, or  if  by  other  evidence  the  Intention 
of  the  shipper  is  made  apparent  to  part 
with  his  title,  the  carrier  is  held  to  be  the 
agent  of  the  consignee,  and  not  the  agent 
of  the  consignor.  But,  if  the  seller  does  not 
intend  to  part  with  his  title  to  and  control 
over  the  property  when  he  makes  the  con- 
signment, the  authorities  regard  the  carrier 
as  the  consignor's  agent,  and  not  the  con- 
signee's. To  get  at  the  intention  of  the  par- 
ties to  such  commercial  transactions,  the 
bills  of  lading  are  resorted  to.  If  the  ven- 
dor, when  shipping,  takes  the  bill  of  lading 
In  his  own  name,  this  fact  when  not  rebut- 
ted by  evidence  to  the  contrary,  is  very 
strong  proof  of  the  intention  of  the  vendor 
to  reserve  title  in  himself,  and  is  almost 
decisive  to  prove  the  vendor's  intention  to 
retain  the  jus  disponendi  of  the  property, 
and  to  prevent  the  delivery  of  same  to  the 
vendee.  Dows  v.  Bank,  91  U.  S.  618;  Em- 
ery v.  Bank.  25  Ohio  St.  360;  Seeligson  v. 
Philbrlck,  30  Fed.  600;  Chandler  v.  Sprague, 
38  Am.  Dec.  404,  and  note;  McCormick  v. 
Joseph,  77  Ala.  236;  Forcheimer  v.  Stewart, 
65  Iowa,  594,  22  N.  W.  886;  Sohn  v.  Jer- 
vis,  101  Ind.  578,  1  N.  E.  73;  Jones  v.  Brew- 
er, 79  Ala.  545;  Moors  v.  Kidder,  100  N.  Y. 
32,  12  N.  E.  818;  Bank  v.  McAndrews,  5 
Mont.  325,  5  Pac.  879.  The  plaintiff,  the 
vendor  in  this  case,  dealt  with  the  bill  of 
lading  with  the  manifest  purpose  of  secur- 
ing the  payment  for  the  apples;  and  the  de- 
fendant, by  his  refusal  to  pay  the  draft,  ac- 
quired no  right  to  the  bill  of  lading,  or  to 
the  goods  which  it  represented.  Benj.  Sales, 
§  567;  Bank  v.  Logan,  74  N.  Y.  568.  When 
the  bill  of  lading  was  taken  in  the  shipper's 
name,  the  presumption  arose  that  he  In- 
tended to  retain  the  title  in  himself.  This 
presumption  must  stand  as  conclusive  until 
It  is  rebutted  by  affirmative  proof  on  the 
plaintiff's  part.  We  find  nothing  in  the  tes- 
timony to  overcome  the  presumption,  and 
considerable  to  strengthen  it  The  failure 
of  plaintiff  to  notify  defendant  of  any  rea- 
son why  the  bill  of  lading  was  taken  as  It 
was,  and  the  failure  of  defendant  to  receive  a 
bill  of  lading  when  the  goods  were  shipped, 
coupled  with  the  fact  that  It  was  sent  with 
the  draft  for  collection,  leave  no  doubt  in 
our  minds  that  the  vendor  Intended  to  hold 
the  title  to  the  property  until  the  defendant 
paid  for  the  same.  The  case,  therefore,  Is 
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In  no  way  excepted  from  the  application  of 
the  general  principles  which  must  govern. 
The  judgment  is  affirmed. 

DE  WITT,  J.,  concurs. 

(15  Mont.  506) 

STATE  v.  MALISH. 
(Supreme  Court  of  Montana.    March  18,  1895.) 

FOBGBBT — BOFFICIENCT    OF  INDICTMENT — WaIVKK 

of  Defects— Vkkdict. 

1.  Under  Cr  Prac.  Act,  §  217,  providing 
that  defendant,  by  failure  to  demur  to  an  in- 
dictment, waives  all  defects  therein,  except  that 
the  court  has  no  jurisdiction  of  the  offense,  and 
that  the  indictment  does  not  state  facts  con- 
stituting an  offense,  an  objection  to  an  indict- 
ment on  the  latter  ground  cannot  be  raised  for 
the  first  time  on  appeal. 

2.  Where  the  uttering  of  a  forged  check  is 
forgery  (Comp.  St.  div.  4,  f  96),  a  verdict  find- 
ing defendant  guilty  of  "uttering  a  forged 
check"  as  charged  in  the  indictment  is  sufficient 
to  sustain  a  conviction  for  forgery. 

Appeal  from  district  court,  Gallatin  coun- 
ty; F.  K.  Armstrong,  Judge. 

Oscar  M.  Malish,  convicted  of  a  criminal 
offense,  appeals.  Affirmed. 

This  is  an  appeal  by  the  defendant  from  a 
Judgment  sentencing  him  to  a  term  of  15 
months  in  the  penitentiary.  The  record  on 
appeal  contains  simply  the  Information,  the 
verdict,  and  the  judgment.  There  was  no 
demurrer  to  the  information,  or  motion  to 
quash  the  same.  There  was  no  motion  for 
new  trial,  and  no  motion  in  arrest  of  judg- 
ment. 

Sutton  &  Thresher,  for  appellant  Henri 
J.  Haskell,  Ella  L.  Knowles,  and  W.  L.  Hol- 
loway,  for  the  State 

DE  WITT,  J.  Upon  this  appeal  defend- 
ant's counsel  argue  that  the  information  does 
not  state  facts  sufficient  to  constitute  an  of- 
fense. The  defects  which  he  urges  exist  In 
the  information  are  such  as  appear  upon  the 
face  thereof,  if  at  all.  It  was  said  in  Terri- 
tory v.  Carland,  6  Mont.  18,  9  Pac.  578,  as 
follows:  "Our  criminal  laws  provide  as  fol- 
lows: 'A  defendant  who  has  failed  to  demur 
to  an  Indictment  for  any  of  the  defects  ap- 
pearing upon  Its  face  shall  be  deemed  to 
have  waived  the  same,  except  the  defects 
that  the  court  has  no  jurisdiction  over  the 
same,  or  that  the  indictment  does  not  state 
facts  sufficient  to  constitute  an  offense;  these 
he  may  take  advantage  of  on  the  trial,  or  on 
motion  to  arrest  Judgment.*  Cr.  Prac.  Act,  § 
217.  •  *  *  The  statute  having  provided 
the  method  of  procedure  to  take  advantage 
of  such  a  defect,  that  method  must  be  pur- 
sued. The  objection  that  the  facts  stated  in 
the  indictment  do  not  constitute  a  public  of- 
fense cannot  be  presented  in  this  court  for 
the  first  time."  That  decision  is  decisive  of 
the  same  point  In  this  case.  The  ruling  in 
the  Carland  Case,  in  upholding  the  statute 
cited,  does  not  hold  that  a  judgment  will  be 
sustained  upon  an  Information  which  does 


not  state  an  offense,  nor  that  such  judgment 
will  be -sustained  upon  an  Information  where 
It  appears  that  the  court  had  no  jurisdiction 
of  the  offense.  The  decision  simply  recogniz- 
ed that  the  statute  provides,  as  it  has  a  right 
to  do,  in  what  court  these  objections  should 
be  maue,  and  that  they  must  be  first  made 
in  the  district  court  rather  than  In  the  su- 
preme court.  Appeals  are  a  matter  of  stat- 
utory regulation.  Territory  v.  Hanna,  5 
Mont  247,  5  Pac.  250;  State  v.  Gibbs,  10 
Mont.  210;  25  Pac.  288;  State  v.  Northrup, 
13  Mont.  534,  35  Pac.  228. 

The  matter  of  the  information,  therefore*, 
being  out  of  consideration,  the  appellant  still 
contends  that  the  verdict  does  not  sustain 
the  judgment  because  the  verdict  does  not 
find  the  defendant  guilty  of  any  offense 
known  to  the  law.  Without  deciding  wheth- 
er, as  a  matter  of  practice,  this  verdict  is 
before  us  for  consideration  (as  the  question  Is 
not  raised),  we  think  that  the  verdict  does 
find  an  offense.  The  jury  found  the  defend- 
ant guilty  of  uttering  a  forged  check,  in 
manner  and  form  as  charged  in  the  Informa- 
tion. To  utter  a  forged  check  Is  one  of  the 
methods  of  committing  forgery  under  our 
statute.  Comp.  St.  div.  4,  8  96.  In  California, 
under  a  similar  statute,  the  supreme  court 
said,  In  the  case  of  People  v.  Ah  Woo,  28  Cal. 
206,  as  follows:  "Nor  Is  the  objection  that 
the  defendant  could  not  be  found  guilty  of 
forgery,  because  the  charge  was  for  'utter- 
ing and  passing  a  forged  Instrument,'  tena- 
ble. By  the  statute,  the  uttering  and  pass- 
ing, as  well  as  the  making,  etc.,  of  a  forged 
Instrument,  is  declared  to  be  forgery."  See, 
also,  People  v.  Tomlinson,  35  Cal.  503.  As 
to  the  form  of  this  verdict  we  observe  that 
Mr.  Bishop  says,  in  the  first  volume  of  his 
Criminal  Procedure  (section  1005a).  that, 
"the  verdict  being  'the  finding  of  lay  peo- 
ple,' need  not  be  framed  under  the  strict 
rules  of  pleading  or  after  any  technical 
form.  Any  words  which  convey  the  idea 
to  the  common  understanding  will  be  ad- 
equate; and  all  fair  intendments  will  be 
made  to  support  it."  We  think  that  it  may 
be  said  of  this  verdict  as  was  remarked  In 
the  case  of  State  v.  Ryan,  13  Minn.  374  (Gil. 
343) :  "As  to  the  verdict  its  form  is  not  to  be 
approved;  but  there  is  no  set  form  of  words 
In  which  a  verdict  is  required  to  be  render- 
ed, and  therefore,  the  only  rational  general 
rule  that  can  be  adopted  by  which  to  measure 
its  sufficiency  is,  does  it  show  clearly,  and 
without  any  doubt,  the  intention  of  the  jury, 
and  their  finding  on  the  issues  presented  to 
them?  If  It  does,  It  cannot  be  declared  bad 
without  sacrificing  substance  and  Justice  to 
form.  No  error  that  Is  not'  a  violation  of 
some  positive  rule  of  law,  or  which  may  not 
possibly  prejudice  the  defendant,  can  be  a 
ground  for  reversal  on  appeal.  I  think  the 
language  of  the  verdict  leaves  no  doubt  as 
to  its  meaning  or  as  to  the  Intention  of  the 
jury.  Its  Informality  does  not  tend  to  ren- 
der It  obscure  or  ambiguous,  or  to  prejudice 
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the  rights  of  the  defendant,  and  therefore 
does  not  affect  the  judgment."  We  also  note 
the  following  language  by  Dixon.  C.  J.,  in 
Benedict  t.  State,  14  Wis.  464:  "The  verdict 
is  sufficient  in  form.  It  cannot  be  that  the 
law  is  so  excessively  exact  in  such  matters 
that  it  makes  a  particular  word  so  indis- 
pensable that  another  equally  expressive  can- 
not be  used  in  its  stead.  The  word  'find'  is 
more  commonly  used,  but  the  word  'agree' 
where  employed  with  reference  to  the  ver- 
dict of  a  jury,  particularly  in  criminal  cases, 
means  precisely  the  same  thing.  Both  sig- 
nify that  the  jury,  upon  consideration  of  the 
evidence,  have  determined  that  the  accused 
is  guilty  or  not  guilty  of  the  crime  charged." 
See,  also,  other  cases  cited  In  Bishop  on 
Criminal  Procedure,  quoted  above,  and  also 
the  recent  case  of  State  v.  Preston  (Idaho) 
38  Pac.  094. 

We  are  of  opinion  that  the  verdict  in  the 
case  at  bar  clearly  expresses  the  finding  of 
the  jury  that  the  defendant  was  guilty  of 
forgery,  committed  in  one  of  the  ways  by 
which  that  offense  may  be  committed  under 
our  statute,  to  wit,  by  uttering  a  forged 
check.  Comp.  St.  div.  4,  §  96.  As  the  case  of 
State  v.  Hudson,  13  Mont.  112,  32  Pac.  413, 
has  been  mentioned  in  the  briefs  in  this  case. 
It  may  be  well  to  remark,  in  passing,  that 
in  that  case  the  language  of  the  informa- 
tion was  not  under  consideration,  nor  the 
manner  of  charging  a  forgery  committed  by 
uttering,  publishing,  passing,  etc.  That  case 
was  decided  wholly  upon  the  question  of  ju- 
risdiction. We  are  of  opinion  that  the  judg- 
ment in  the  case  at  bar  should  be  affirmed, 
and  it  Is  so  ordered.    Judgment  affirmed. 

HUNT,  J.,  concurs. 


(15  Mont.  515) 

LAVELLE  et  al.  v.  GORDON. 
(Supreme  Court  of  Montana.    March  18,  1895.) 

Contracts — Assign  mext  of  Halp  Interest — Li- 
ability of  Assignee. 
An  assignee  of  a  half  interest  in  a  con- 
tract to  purchase  land,  not  expressly  assuming 
liability  for  the  payments  therein  provided  for, 
incurs  no  personal  liability  to  the  vendor  of  the 
land,  and  therefore  the  owner  of  the  other  half 
interest  in  the  contract  cannot  recover  from  the 
assignee  any  proportion  of  the  payments  made 
by  him  after  the  assignment,  without  the  as- 
signee's request 

Appeal  from  district  court,  Yellowstone 
county;  George  R.  Milburn,  Judge. 

Action  by  Pat  Lavelle  and  others  against 
George  A.  Gordon.  From  a  judgment  for 
plaintiffs,  defendant  appeals.  Reversed. 

The  defendant  in  this  action  appeals  from 
a  judgment  entered  in  favor  of  plaintiffs  up- 
on the  overruling  of  defendant's  demurrer  to 
the  complaint.  The  demurrer  was  upon  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
That  pleading  states  the  following  facts:  On 
November  20,  1891,  the  plaintiffs,  with  Ru- 
dolph Schultz  and  Charles  D.  Fox,  entered 


into  a  written  agreement  with  the  Northern 
Pacific  Railroad  Company  for  the  purchase 
of  certain  land  described.  The  consideration 
for  the  purchase  of  the  said  land  was  $2,- 
780.90.  $514.95  were  payable,  and  In  fact 
were  paid,  at  the  execution  of  the  contract. 
The  remainder  of  the  consideration  was  pay- 
able, with  interest  by  installments,  on  the 
20th  days  of  November,  1892,  1893,  1894, 
1895,  and  1896.  After  the  first  payment,  In 
November,  1891,  and  prior  to  the  time  for 
the  second  payment  to  wit  on  the  8th  of 
June,  1892,  Schultz  and  Fox,  two  of  the  par- 
ties to  the  agreement,  for  a  valuable  consid- 
eration, assigned  and  transferred,  in  writing 
upon  the  back  of  said  contract,  their  right 
and  title  in  the  contract  and  also  the  land  de- 
scribed .therein,  to  George  A.  Gordon,  the 
defendant  In  this  action.  Schultz  and  Fox 
together  owned  an  undivided  one-half  inter- 
est in  the  contract  and  the  land.  The  as- 
signment was  acknowledged,  and  it  together 
with  the  contract  recorded  in  the  county 
where  the  land  was  situated.  After  the  re- 
cording of  the  contract  and  the  assignment, 
the  same  were  delivered  to  the  defendant, 
who  has  retained  them  ever  since,  and  re- 
fuses to  deliver  them  to  the  plaintiffs.  The 
terms  of  the  contract  gave  to  the  second  par- 
ties the  right  of  immediate  possession  of  the 
land.  Ever  since  the  defendant  took  the  as- 
signment he,  with  the  plaintiffs,  has  been  in 
possession,  and  holding  in  common,  the  said 
land.  The  second  Installment  of  $611.79  on 
said  contract  became  due  November  20,  1892. 
Prior  to  this  time,  plaintiffs  requested  de- 
fendant to  contribute  his  proportionate  share 
of  this  payment,  so  that  the  whole  payment 
might  be  remitted  to  the  railroad  company  at 
St.  Paul.  This  the  defendant  refused  to  do. 
Thereupon  the  plaintiffs  paid  the  whole  in- 
stallment to  the  railroad  company.  They 
have  demanded  from  defendant  a  sum  equal 
to  one-half  of  what  they  so  paid  to  the  rail- 
road company.  Plaintiffs  ask  for  judgment 
for  said  amount 

Campbell  &  Stark,  for  appellants.  O.  F. 
Goddard,  for  respondent. 

DE  WITT,  J.  (after  stating  the  facts).  It 
is  claimed  by  the  plaintiffs  in  this  action  that 
one- half  of  the  installment  which  they  paid 
to  the  railroad  company  on  November  20, 
1892,  was  paid  for  and  on  behalf  of  defend- 
ant, who  was  their  co-owner  in  the  land  and 
the  contract;  and  that  they,  having  paid  said 
money  in  behalf  of  defendant,  are  entitled  to 
recover  the  same  from  him.  A  kindred  sub- 
ject was  very  recently  before  this  court  in 
the  case  of  Lloyd  v.  Board  of  Com'rs  (decid- 
ed March  4,  1895;  39  Pac.  457.  In  that  case 
this  court  said:  "In  order  to  entitle  a  per- 
son to  recover  money  paid  for  another,  a  re- 
quest, express  or  implied,  must  be  establish- 
ed, or  an  express  promise  to  pay  It;  and  it 
may  he  said  that  in  all  cases  where  there  is 
a  legal  obligation  on  the  part  of  the  person 
paying  to  pay  the  money,  the  primary  obli- 
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gatlon  resting  upon  the  person  for  whose  ben- 
efit it  was  paid,  the  law  implies  a.  request  and 
a  consequent  promise  that  will  uphold  an  ac- 
tion to  recover  it  back."  Applying  these 
principles  to  the  case  at  bar,  we  observe  that 
the  plaintiffs  claim  that  they  paid  this  money 
for  the  defendant.  This  payment  was  not 
made  at  the  express  request  of  defendant,  nor 
was  It  on  his  implied  request,  unless  there  is 
an  Implication  arising  from  the  facts  of  the 
case,  and  an  obligation  resting  upon  the  de- 
fendant, to  pay  the  Northern  Pacific  Rail- 
road Company.  It  is  to  be  noted  that  we 
said  in  the  case  of  Lloyd  v.  Board  of  Com'rs: 
"In  a  case  where  there  Is  a  legal  obligation 
on  the  part  of  the  person  paying  to  pay  the 
money,  the  primary  obligation  resting  upon 
the  person  for  whose  benefit  it  was  paid,  then 
the  law  implies  a  request,"  etc.  Thus,  in  or- 
der to  ascertain  whether  there  was  a  con- 
structive request  In  law  on  the  part  of  the 
defendant  to  pay  the  money  (having  seen  that 
there  was  no  express  request,  and  none  im- 
plied from  his  conduct)  the  first  inquiry  is 
whether  there  was  an  obligation  resting  on 
defendant  Gordon  to  pay  this  installment  of 
money,  or  any  part  of  it,  to  the  Northern 
Pacific  Railroad  Company;  for,  if  there  were 
a  primary  obligation  resting  upon  Gordon  to 
pay  the  railroad  company,  and  then  if  there 
were  also  a  legal  obligation  on  the  part  of 
his  associates  to  pay  it,  then,  if  they  did  so 
pay  it,  they  could  recover  from  Gordon,  un- 
der the  doctrine  In  the  case  quoted.  We  will 
therefore  endeavor  to  ascertain  whether  Gor- 
don was  under  obligations  to  pay  the  railroad 
company. 

Defendant,  Gordon,  never  contracted  with 
the  Northern  Pacific  Railroad  Company.  He 
never  promised  to  pay  to  the  railroad  com- 
pany the  installment  due  November  20,  1882, 
on  the  Lavelle  contract,  or  any  other  sum. 
He  never  dealt  with  the  railroad  company  at 
all.  If  there  were  any  obligation  upon  Gor- 
don to  pay  the  1892  installment,  or  a  part 
thereof,  it  arose,  and  was  Implied,  from  his 
acts.  He  took  to  himself,  for  a  valuable  con- 
sideration, an  assignment  of  a  one-half  Inter- 
est in  the  contract,  and  in  the  land  which  was 
the  subject  thereof.  Does  this  imply  a  prom- 
ise on  his  part  to  pay  to  the  railroad  company 
the  deferred  installments?  We  think  not 
The  analogy  is  very  close,  If  not  complete, 
to  a  person  buying  real  estate  incumbered 
with  a  mortgage.  If  the  buyer  does  not  as- 
sume the  mortgage,  he  is  not  personally  lia- 
ble therefor;  and  the  mere  fact  of  his  buying 
the  land  subject  to  the  mortgage  is  not  such 
a  personal  assumption  of  the  mortgage,  or 
an  agreement  to  pay  the  same.  We  said, 
through  the  learned  chief  justice,  in  Pendle- 
ton v.  Cowling,  11  Mont  49,  27  Pac.  38tt: 
-The  authorities  hold  that  the  above  words 
of  the  declaration  of  trust,  if  inserted  in  a 
deed,  do  not  make  the  grantee  liable  for  the 
payment  of  such  an  incumbrance  upon  the 
land.  Mr.  Jones,  the  learned  author  of  the 
work  on  Mortgages,  says:    'A  deed  which  is 


merely  made  subject  to  a  mortgage  specified, 
does  not  alone  render  the  grantee  personally 
liable  for  the  mortgage  debt  To  create  such 
liability,  there  must  be  such  words  as  will 
clearly  Import  that  the  grantee  assumed  the 
obligation  of  paying  the  debt.  It  is  not  nec- 
essary that  any  particular  formal  words 
should  be  used,  but  that  the  intention  to  im- 
pose upon  the  grantee  this  obligation  should 
clearly  appear.  A  purchaser  of  land  accept- 
ing a  deed  expressly  conveying  it  subject  to  a 
mortgage,  and  excepting  it  from  the  cove- 
nants, is  not  himself  personally  liable  to  pay 
it,  unless  he  covenants  to  do  so.'  Volume  1 
(1st  Ed.)  8  748,  and  cases  cited.  Elliott  v. 
Sackett,  108  U.  8.  132,  2  Sup.  Ct.  375;  Shep- 
herd v.  May,  115  U.  S.  505,  6  Sup.  Ct  119. 
The  litigation  in  these  cases  had  its  origin 
In  the  sales  of  property  under  a  trust  deed. 
The  court  held  In  Flske  v.  Tolman,  124  Mass. 
254,  that  a  promise  to  pay  the  mortgage  debt 
cannot  be  Inferred  from  the  acceptance  of  a 
deed  containing  this  clause:  'Subject,  how- 
ever, to  a  mortgage  *  *  *  of  $7,000,  which 
Is  part  of  the  above  consideration.'  Wiltsie, 
Mortg.  Forec.  §§  008,  010,  618,  and  cases  cited. 
Mr.  Wiltsie  says:  'Whether  a  personal  lia- 
bility is  assumed  In  any  case  is  always  de- 
pendent on  the  intention  of  the  parties.  Un- 
less the  parties  have  declared  this  Intention 
in  express  words,  no  liability  will  be  incurred. 
If  the  deed  merely  recites  that  the  land  is 
taken  subject  to  a  certain  mortgage,  there 
will  be  no  personal  liability.  Neither  will 
the  words  "under  and  subject"  to  a  mortgage, 
which  Is  specified,  import  a  promise  to  pay, 
nor  create  a  personal  liability.'  Section  615. 
We  have  consulted  numerous  cases,  and  do 
not  hesitate  to  assert  this  to  be  the  general 
rule."  In  the  case  at  bar  the  defendant  took 
by  assignment  the  contract  and  the  land 
which  was  the  subject  thereof.  It  may  be 
conceded,  for  the  purposes  of  this  case,  that 
Gordon  accepted  this  assignment  although 
some  question  is  raised  as  to  this  point  in  the 
argument  of  counsel.  Gordon  did  not  as- 
sume the  payment  of  the  deferred  install- 
ments. He  did  nothing  more  than  receive 
the  assignment  The  contract  between  the 
Northern  Pacific  Railroad  Company  and  its 
proposed  purchasers  of  the  land  had,  in  many 
respects,  the  practical  results  and  effect  of  a 
deed  with  a  mortgage  back.  Lavelle  and  his 
associates  wished  to  purchase  the  land.  They 
paid  a  certain  sum  in  cash.  They  were  giv- 
en the  immediate  possession  of  the  land. 
They  were  to  pay  all  taxes  and  assessments, 
and  the  further  Installments  to  the  railroad 
company,  and  interest  on  the  purchase  price, 
as  they  became  due.  In  all  these  respects 
they  were,  for  practical  purposes,  in  the  same 
position  as  if  they  had  taken  a  deed  from 
the  Northern  Pacific  Railroad  Company,  pay- 
ing part  of  the  consideration,  and  giving  a 
mortgage  for  the  balance.  If  the  situation 
had  been  ope  of  a  deed  and  mortgage  back, 
and  one  of  the  grantees  in  the  deed  had  as- 
signed his  interest  in  the  land  to  Gordon,  the 
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defendant  herein,  the  assignment  and  trans- 
fer would  have  been  subject  to  the  mortgage, 
whether  the  assignment  and  transfer  so  stat- 
ed or  not  Pendleton  v.  Cowling,  supra. 
But  this  would  have  cast  no  personal  liabil- 
ity upon  Gordon  to  pay  any  balance  due  on 
the  mortgage.  Id.  These  principles  are 
equally  applicable  to  the  facts  in  the  case  at 
bar.  Gordon  took  the  half  interest  in  the 
land  subject  to  the  payment  of  the  future  in- 
stallments on  the  purchase  price.  The  deed 
by  the  railroad  company  would  not  issue  to 
its  proposed  purchasers  until  all  the  install- 
ments were  paid.  The  land  was  firmly  held 
for  these  payments,  for  the  railroad  company 
retained  the  fee  in  Itself  as  security  for  the 
payments.  But  the  fact  of  Gordon  taking 
the  land  subject  to  the  deferred  payments 
should  not  iu  principle,  make  him  personally 
liable  for  such  payments,  any  more  than  if 
the  transaction  had  been  a  deed  with  a  mort- 
gage back,  as  above  illustrated.  We  are  of 
opinion  that  the  same  principles  apply  to 
either  nature  of  transaction. 

It  is  to  be  observed  that  Gordon  obtained 
something  by  taking  this  assignment  of  the 
contract  and  the  land,  even  if  he  never  got  so 
far  as  to  obtain  the  fee  in  the  lands  by  pay- 
ing the  deferred  installments  and  obtaining 
the  railroad  company  to  accept  them  and  is- 
sue a  deed.  He  took  the  assignment  June  8, 
1892.  This  gave  him  possession  of  the  land, 
together  with  the  plaintiffs  herein,  at  least 
until  November  20,  1892,  when  the  second  in- 
stallment became  due.  For  all  that  appears, 
this  is  all  that  Gordon  wanted..  The  consid- 
eration which  he  paid  for  the  assignment 
may  have  been  sufficient  for  this  possession 
for  five  months,  and  for  no  more.  Nothing 
appears  to  the  contrary.  There  can  be  no 
implication  from  these  facts  that  Gordon 
promised  to  pay  the  Northern  Pacific  Rail- 
road Company  the  deferred  installments,  and 
there  was  no  express  promise  on  his  part  to 
do  so,  and.no  assumption  of  these  payments. 
Therefore,  returning  to  the  doctrine  of  the 
case  of  Lloyd  v.  Board  of  Com'rs,  as  quoted 
above,  we  find  the  plaintiffs  herein  paid  out 
money  which  they  claimed  was  for  the  bene- 
fit of  the  defendant  Gordon.  They  wished 
to  recover  this  money  from  Gordon.  But  the 
payment  was  not  at  the  request  of  Gordon, 
express  or  implied.  Nor  did  the  plaintiff  pay 
the  money  to  the  railroad  company  under  an 
obligation  so  to  do,  when  the  primary  obliga- 
tion was  upon  Gordon;  for,  as  we  have  seen, 
there  was  no  obligation  on  Gordon,  primary 
or  otherwise,  to  pay  the  deferred  install- 
ments, or  any  part  of  them,  to  the  railroad 
company.  Therefore  plaintiffs  paid  the  one- 
half  of  this  November  installment  in  effect 
as  far  as  Gordon  was  concerned,  voluntarily. 

Counsel  for  respondent  argue  that  when  an 
estate  is  charged  with  a  judgment  mortgage, 
lien,  or  other  incumbrance,  and  one  of  the 
owners  discharges  such  incumbrance,  he  is 
entitled  to  contribution  from  his  co-owners. 
Counsel  cites  authorities,  which  we  have  ex- 


amined. None  of  them,  however,  are  cases 
where  the  person  for  whose  benefit  the  pay* 
ment  is  alleged  to  have  been  made  was  him- 
self under  no  primary  obligation  to  make  the 
payment  Illustrations  of  the  alleged  bene- 
ficiary being  under  the  primary  obligation, 
are  found  in  cases  cited  in  Lloyd  v.  Board  of 
Com'rs,  supra.  We  are  therefore  of  opinion 
that  the  complaint  does  not  state  facts  suffi- 
cient to  cohstltute  a  cause  of  action.  The 
judgment  is  therefore  reversed,  and  the  case 
Is  remanded  to  the  district  court,  with  In- 
structions to  sustain  the  demurrer.  Demur- 
rer sustained. 

HUNT,  J.,  concurs. 


(15  Mont.  525) 

SULLIVAN  v.  GERMANIA  LIFE  INS.  CO. 
(Supreme  Court  of  Montana.    March  18,  1895.) 

IN8URA-NCB  AGENT  —  AUTHORITY  —  PAYMENT  Of 

JPiiEMiGMs — Ratification  of  Aghbbhxst 
bt  Company. 

1.  The  local  agent  and  manager  of  a  fire  in- 
surance company  has  no  power  to  agree  that  the 
premiums  on  a  policy  issued  by  him  shall  be 
credited  on  account  of  rents  due  by  him  to  the 
policy  holder  for  offices  rented  for  the  company 
and  rooms  rented  for  himself. 

2.  After  a  policy  of  insurance,  containing  a 
clause  denying  authority  to  agents  to  waive  for- 
feitures, had  been  by  the  company  declared  for- 
feited for  nonpayment  of  premiums,  the  in- 
sured tendered  the  vice  president  and  manager 
the  balance  dne  on  such  premiums,  which  he 
refused,  referring  the  insured  to  the  agent  who 
issued  the  policy,  stating  that  whatever  the  lat- 
ter might  do  would  be  accepted  by  the  com- 
pany. The  agent  promised  to  "fix  .it  up"  in  ac- 
cordance with  a  contract  between  himself  and 
the  insured,  made  when  the  policy  was  issued, 
whereby  the  permiums  were  to  be  offset  by  rents 
due  the  insured  from  the  agent.  Held,  that  such 
acts  and  statements  by  the  company  did  not  con- 
stitute an  affirmance  of  the  contract  as  to  rents, 
nor  a  waiver  of  the  forfeiture. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  H.  R.  Buck,  Judge. 

Action  by  James  Sullivan  against  the  Ger- 
man ia  Life  Insurance  Company  on  a  life  in- 
surance policy.  From  a  judgment  for  de- 
fendant plaintiff  appeals.  Affirmed. 

The  defendant  pleads  that  it  conducted  its 
Insurance  business  in  Montana  in  1889,  1890, 
and  1S91,  one  Fred  S.  Doremus  being  the 
manager  in  Montana.  About  November  20, 
1889,  the  plaintiff  and  defendant  entered  into 
an  agreement  by  which  the  plaintiff  Insured 
his  life  with  defendant  for  $5,000.  The  policy 
was  delivered  November  30,  1889,  and  the 
premium  for  1889,  amounting  to  $263.15,  was 
duly  paid.  The  complaint  alleges  payment 
for  the  premium  due  November  30, 1890;  and 
that  of  the  premium  due  November  30,  1891, 
plaintiff  paid  $111.85  before  November  1, 
1891,  and  on  November  6,  1891,  offered  and 
tendered  to  defendant  the  remainder  of  the 
premium  due  for  1891,  to  wit  $151.30;  but 
defendant  refused  to  accept  the  same,  and 
has  not  given  the  plaintiff  the  receipt  for  the 
premium  due  and  paid  on  November  30, 
1800,  but  withholds  the  same,  and  refuses  to 
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give  plaintiff  the  receipt  for  $263.15,  paid 
and  tendered  to  defendant  as  the  payment 
due  November  30,  1891.  Plaintiff  alleges 
that  on  November  6,  1891,  the  defendant  de- 
clared said  policy  void,-  and  refused  to  fur- 
ther deal  with  plaintiff;  that  plaintiff  has 
done  everything  required  to  be  done;  where- 
fore he  prays  that  the  receipts  for  premiums 
paid  and  tendered  be  delivered  by  defendant 
to  him  on  payment  into  court  of  said  sum 
of  $151.31,  and,  In  the  event  of  the  failure 
to  deliver  said  receipts,  that  plaintiff  have 
judgment  against  defendant  for  $638.15.  At- 
tached to  the  complaint  as  an  exhibit  (A)  is 
a  copy  of  the  policy,  in  the  usual  form  of 
dividend  tontine  insurance  policies.  On  the 
back  of  the  policy  are  various  conditions  and 
agreements.  One  condition  is  that  if  the  pre- 
miums mentioned,  or  any  of  them,  shall  not 
be  paid  on  or  before  a  number  of  the  several 
days  stipulated  for  the  payment  thereof,  re- 
spectively, or  within  three  days  thereafter, 
respectively,  the  policy  shall  cease,  and  be 
nidi  and  void.  A  further  condition  is  that 
agents  may  receive  premiums  at  or  before 
the  time  when  due,  only  upon  production  and 
delivery  of  receipt  of  the  secretary  of  the 
company,  but  cannot  make,  alter,  or  dis- 
charge contracts  or  waive  forfeitures.  The 
annual  premium  was  $263.15.  The  defend- 
ant, by  answer,  admits  that  about  November 
20, 1889,  an  insurance  contract  for  $5,000  was 
entered  into,  but  denies  that  it  agreed  to  pay 
plaintiff  the  sum  of  $5,000,  save  and  except  as 
in  accordance  with  the  terms  of  the  policy;  ad- 
mits the  first  payment  of  $263.15,  but  denies 
that  of  the  premium  due  on  November  30, 
1890, -there  was  anything  paid  to  defendant, 
as  alleged  in  plaintiff's  complaint;  denies 
that  of  the  premium  due  November  30,  1891, 
plaintiff  paid  $111.85  at  any  time;  and  de- 
nies, on  information  and  belief,  that  on  No- 
vember 6,  1891,  plaintiff  tendered  to  defend- 
ant the  remainder  of  said  premium,  to  wit, 
$151.30.  Defendant  admits  that  it  has  not 
given  plaintiff  receipt  for  the  1890  premium, 
and  says  plaintiff  was  not  entitled  thereto; 
admits  that  it  has  not  given  plaintiff  the  re- 
ceipt for  1891;  and  alleges  that  plaintiff  re- 
fused and  failed  to  pay  the  premium  due, 
$263.15,  for  1891.  The  defendant  pleads  that 
the  policy  issued  to  plaintiff  was  canceled 
long  prior  to  November  6,  1891;  and  affirm- 
atively then  sets  forth  that  Fred  S.  Dore- 
mus,  who  was  manager  for  the  defendant  in 
Montana,  was  indebted  in  1890  to  plaintiff  in 
the  sum  of  $375,  for  private  rooms  occupied 
by  said  Doremus  iu  the  Diamond  block,  in 
Helena,  of  which  block  plaintiff  was  the  own- 
er; that  plaintiff  and  said  Doremus  entered 
into  an  agreement,  without  any  authority  so 
to  do,  and  without  the  knowledge  or  consent 
of  this  defendant,  whereby  said  Doremus 
was  to  apply  his  private  indebtedness  to 
plaintiff  In  payment  of  the  premium  which 
plaintiff  owed  defendant  for  the  year  1890; 
that  prior  to  November  30,  1890,  defendant 
was  informed  of  the  aforesaid  agreement, 


and  immediately  notified  plaintiff  and  said 
Doremus  that  it  would  not  accept  the  same, 
and  would  not  and  did  not  ratify  the  act 
of  Its  said  agent  Doremus  in  entering  Into 
said  agreement,  and  would  not  accept  the 
substitution  of  debtors,— all  of  which  plain- 
tiff well  knew  before  the  premium  for  1890 
became  due  and  payable;  that  said  Fred  S. 
Doremus  did  not  pay  defendant  the  premium 
due  November  30, 1890;  that  on  or  about  No- 
vember 30,  1890,  the  day  when  said  premium 
became  due,  defendant  demanded  payment 
of  the  $263.15,  as  premium,  but  plaintiff  re- 
fused to  pay;  that  defendant  never  agreed 
with  plaintiff,  or  with  the  said  Doremus, 
to  accept  the  said  substitution  of  debtors,  as 
the  contract  of  employment  between  defend- 
ant and  Doremus  prohibited  the  incurring  of 
debts  or  obligations  on  the  part  of  de- 
fendant, except  by  its  written  consent,  of 
which  contract  plaintiff  had  knowledge  be- 
fore the  1890  premium  became  due;  that  on 
or  about  November  30,  1890,  in  consequence 
of  the  failure, "  refusal,  and  neglect  of  plain- 
tiff to  pay  the  defendant  the  1890  premium, 
to  wit,  $263.15,  the  plaintiff's  policy  was  de- 
clared null  and  void,  In  accordance  with  the 
conditions  of  said  policy.  The  plaintiff's  rep- 
lication denies  the  material  matters  of  de- 
fendant's answer,  and  sets  up  that  all  the 
transactions  with  Doremus  were  with  him 
as  manager  of  the  defendant  corporation,  and 
that  a  large  portion  of  the  rentals  was  for 
an  office  for  defendant;  pleads  that  the  ar- 
rangement between  plaintiff  and  Doremus  as 
manager  was  ratified  and  Indorsed  by  the  de- 
fendant by  its  subsequent  acts,  and  that  said 
arrangement  was  made  before  the  original 
delivery  of  the  policy,  and  the  policy  deliver- 
ed In  pursuance  to  said  arrangement;  denies 
that  the  company  ever  notified  plaintiff  that 
it  did  not  accept  and  ratify  the  aforesaid  ar- 
rangement; denies  that  the  company  ever 
demanded  payment  of  premiums  alleged; 
and  denies,  on  information  and  belief,  that 
on  or  about  November  30,  1890,  the  policy 
was  declared  null  and  void,  but  that  if  such 
act  was  done  no.  notice  thereof  was  ever  com- 
municated to  plaintiff.  There  was  a  trial  to 
the  court  without  a  jury.  At  the  conclusion 
of  plaintiff's  testimony  defendant  moved  for 
a  nonsuit.  The  court  granted  the  motion, 
and  entered  judgment  of  dismissal  in  favor 
of  the  defendant  for  costs.  The  plaintiff  ap- 
peals from  the  judgment,  and  asks  this 
court  to  review  the  order  of  the  trial  court 
granting  the  motion  for  nonsuit. 

On  the  trial  plaintiff  swore  that  Fred  S. 
Doremus,  manager  of  the  company,  occu- 
pied insurance  offices  in  the  Gold  block,  and 
rooms  for  his  private  uses  In  the  Diamond 
block,  both  of  which  he  leased  from  plain- 
tiff: At  the  solicitation  of  Doremus,  plaintiff, 
about  November,  1889,  took  a  policy  for  $5,- 
000,  after  Doremus  had  told  him  that  the 
company  were  paying  good  rents  to  defend- 
ant, and  a  couple  of  months'  rents  each  year 
would  really  pay  for  the  insurance  policy. 
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He  stated  this  before  plaintiff  agreed  to  take 
the  policy,  and  before  its  Issuance.  Plain- 
tiff paid  the  first  premium  by  four  months' 
rent  of  rooms  in  the  Diamond  block  and  one 
month's  rent  of  the  offices.  A  memorandum, 
showing  private  and  office-rent  accounts,  was 
made  out  at  the  time  between  plaintiff  and 
Doremus.  At  the  end  of  that  accounting  the 
policy  was  delivered.  The  terms  of  the  policy 
are  outlined  In  the  statement  of  the  case. 
Plaintiff  further  said  that  the  foregoing 
transactions  disposed  of  the  business  for  a 
year.  In  July  or  August  of  1890,  Doremus 
asked  plaintiff  if  he  would  apply  the  room 
rent  to  the  second  year's  premium.  Plaintiff 
told  him,  "Yes,"  and  they  entered  into  a  set- 
tlement of  accounts,  evidenced  by  a  memo- 
randum of  private  and  office  rents,  which 
memorandum  was  as  follows: 

Nov   $115  00 

Dec   115  00 

Jany   115  00 

Feby   115  00 

Mreh   115  00 

Apl   115  00 

May   115  00 

June    115  00 

$920  00 

Cash,  policy  $263  15 

Check,  Dec.  31   195  00 

Apl.  10   230  00 

May  29,  Dep   50  00 

June  5   180  00 

$918  15 

$30  00 

Doremus  accepted  the  memorandum,  plain- 
tiff issued  receipt,  and,  so  far  as  the  pre- 
mium of  1890  was  concerned,  the  matter  was 
settled.  Doremus  went  away  about  Au- 
gust, 1890.  Plaintiff  wrote  him  that  he  had 
received  a  formal  printed  notice  of  the 
premium  for  1890  becoming  due,— this  was 
in  November,  1890,— and  he  wished  Doremus 
would  attend  to  It,  and  see  that  his  receipt 
was  forthcoming.  Doremus  said  he  would 
attend  to  it.  The  agreement  that  subse- 
quent rents  should  be  applied  to  the  1891 
premium  was  by  letter.  When  the  Insurance 
was  made  In  the  first  place  there  was  talk, 
and  it  was  understood  In  a  general  way, 
about  applying  the  rents  to  the  premiums, 
and  that  rents  should  apply  to  the  premiums. 
It  did  not  make  any  difference  whether  the 
company  credited  It  up  with  the  rent,  or 
whether  plaintiff  tendered  defendant  a  check 
and  he  returned  the  rent  They  also  corre- 
sponded about  the  1891  receipt  Doremus  said 
he  would  attend  to  It  and  to  continue  apply- 
ing, rents  to  the  policy  of  1891  until  he  re- 
turned. In  July,  1891,  plaintiff  saw  Fred 
Doremus  in  New  York.  He  was  then  occu- 
pying a  room  marked  "Resident"  or  "Metro- 
politan" manager.  He  excused  himself  for 
his  negligence  in  forwarding  the  receipt  for 
1890.  He  said  he  would  mall  it  at  once.  It 
never  came.  In  November,  1891,  plaintiff 
and  J.  W.  Kinsley,  Esq.,  went  to  New  York. 
They  called  upon  Cornelius  Doremus,  father 
of  Fred,  whose  office  was  at  the  headquarters 


of  the  company.  Plaintiff  offered  the  print- 
ed notice  that  the  premium  for  1890  on  his 
policy  would  be  due  at  the  Helena  agency  on 
November  30,  1890,  and,  "if  not  paid  on  or 
before  that  date,  the  policy,  and  all  payments 
thereon,  will  become  forfeited  and  void,  ex- 
cept as  otherwise  provided  in  the  policy." 
This  notice  was  signed  by  Cornelius  Doremus 
as  vice  president.  Plaintiff  then  mentioned 
to  Doremus,  Sr.,  that  he  had  not  received  hit 
1890  receipt  and  the  1891  premium  would 
soon  be  due,  and  that  he  would  like  to  settle 
the  matter  up.  Plaintiff  thinks  the  conversa- 
tion drifted  as  to  how  the  premium  had  been 
paid  in  the  first  instance.  Doremus,  8r.t  said 
that  Fred  was  not  In,  but,  if  he  would  return, 
no  doubt  he  would  find  him,  and  "fix  mat- 
ters up,"  The  next  morning  plaintiff  and 
Mr.  Kinsley  saw  Fred.  Fred  told  them  that 
his  father  would  do  nothing  with  the  "mat- 
ter of  receipts."  Doremus,  Sr.,  interrupted 
the  interview.  Plaintiff  tendered  to  Dore- 
mus, Sr.,  the  balance  due  on  the  1891  premi- 
um, and  demanded  his  receipts  for  1890  and 
1891.  Doremus,  Sr.,  by  reason  of  previous 
"general  talk"  of  contracts  with  Fred,  knew 
the  situation  very  well.  Plaintiff  thinks 
that  at  the  July  Interview  with  Doremus. 
Sr.,  he  had  told  him  of  the  arrangements  be- 
tween himself  and  Fred.  At  the  first  Inter- 
view, In  November,  Doremus,  Sr.,  said  he 
did  not  remember  anything  about  the  mat- 
ter. "I  don't  know,"  said  Doremus,  Sr.; 
"I  will  go  and  see,"  He  went  to  the  book- 
keeper, and  returned  with  a  piece  of  paper, 
which  plaintiff  read.  Plaintiff  said  the  1891 
premium  was  not  due  until  the  30th  of  No- 
vember, but  being  In  New  York,  he  thought 
he  would  straighten  the  matter  up.  Dore- 
mus, Sr.,  said  Fred,  who  had  attended  to 
those  matters,  would  be  In  shortly,  and  "will 
fix  it  up.  If  there  Is  any  mistake  about  n, 
will  correct  it  no  doubt  Whatever  he  does 
will  be  satisfactory.  I  don't  understand  this, 
but  If  you  will  wait  I  think  he  will  be  in 
shortly."  The  paper  referred  to  was  as  fol- 
lows: 

83278      Nov.  30,  '89. 
$5000.      26315        20  En.  Tont  20. 
Nov.  '89 

Lapsed 
'91. 

Plaintiff  further  testified,  on  cross-exami- 
nation, that  he  never  took  any  steps  to 
learn  the  authority  or  scope  of  the  agency  of 
Fred  Doremus;  knew  nothing  about  it;  and 
that  when  the  agreement  was  made  about  ap- 
plying his  private  debts  for  his  room  rent  on 
the  company's  account  he  presumed  that  by 
reason  of  the  status  of  the  company,  and  the 
relationship  of  Fred  to  a  high  official  in 
the  company,  it  would  not  be  necessary  to 
inquire  into  the  authority  of  Fred  Doremus. 
Plaintiff  never  received  any  cash  from  the 
company  for  office  rent,  but  got  checks,  la 
the  first  premium  of  1889  there  was  one 
month  of  office  rent  included,  $65,  bnt  the 
rest  of  that  premium  was  for  private  apart- 
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ments  occupied  by  Doremus  and  Duryee  In 
the  Diamond  block.  No  demand,  except  the 
notice  hereinbefore  referred  to,  for  the  1890 
premium,  was  made.  The  Diamond  block 
rent  was  $50  a  month.  Plaintiff  read  the  pol- 
icy, and  had  made  a  demand  for  the  re- 
ceipt for  the  1890  premium  in  1891,  before 
the  time  of  his  visit  to  New  York.  But  he 
never  wrote  to  the  home  office,  and  never 
gave  the  home  office  any  information  of  the 
arrangement  between  himself  and  Fred  un- 
til the  New  York  visit,  in  1891.  On  redirect 
examination  the  witness  testified  that  be  in- 
formed one  Haltman,  who  conducted  the 
business  in  Helena  after  Fred  Doremus  left, 
that  the  1890  premium  was  arranged  with 
Fred,  but  plaintiff  did  not  tell  him  what  the 
arrangements  were.  The  company  has  nev- 
er returned  the  amount  of  the  premiums 
paid,  and,  when  the  money  was  tendered  In 
New  York,  Doremus,  Sr.,  refused  it. 

Mr.  Kinsley  testified  as  follows:  That  he 
visited  the  company's  office  in  New  York 
four  times.    That  Cornelius  Doremus  was 
vice  president  and  manager  of  the  company 
at  that  time.    Kinsley's  first  visit  was  on 
November  6,  1891.    He  tendered  $151  to  a 
bookkeeper,  asking  for  a  receipt  of  Sulli- 
van's premium  for  1891.    The  bookkeeper 
told  him  the  premium  was  $263.15,  and  re- 
ferred him  to  Fred  Doremus  or  his  father. 
Sullivan  and  Kinsley  thereafter  had  an  in- 
terview with  Doremus,  Sr.    The  bookkeeper 
handed  the  slip  to  Doremus,  Sr.,  testified  to 
by  Sullivan,  to  the  effect  that  the  policy 
had  lapsed  in  1891.    Doremus  told  him  to 
see  Fred,  and  "whatever  he  says  about  it 
goes."    Mr.  Kinsley  further  testified  that 
Mr.  Sullivan  told  Doremus,  Sr.,  that  the 
premium  of  1890  and  this  much  of  1891  had 
been  paid  by  the  rent  for  offices  and  rooms, 
and  tbat  it  was  in  response  to  that  explana- 
tion that  he  said,  "Whatever  Fred  says  goes." 
Fred  came  in,  and  Doremus,  Sr.,  then  said, 
"You  go  in  and  see  Fred,  and  fix  that  mat- 
ter up."    Mr.  Kinsley  showed  the  figures  to 
Fred.   Fred  said  It  was  all  right,  and  "that  he 
would  see  his  father,  and  get  the  receipts, 
and  to  come  in  in  the  morning,  and  it  would 
be  all  right,  but  declined  to  receive  the  $151." 
On  November  7th,  Fred  said  that  he  had 
spoken  to  his  father;  he  would  do  nothing. 
Doremus,  Sr.,  about  that  time  came  in,  and 
excitedly  told  them  that  there  was  "nothing 
there  belonging  to  them,  and  nothing  they 
could  get."  The  tender  of  $151  was  then  made 
and  refused.    There  was  some  testimony  to 
the  effect  that  premiums  were  often  paid  at 
the  office  of  Doremus  and  Haltman,  man- 
agers of  the  company  in  Helena,  but  it  was 
unimportant  in  the   consideration  of  this 
case. 

J.  W.  Kinsley  and  T.  C.  Bach,  for  appel- 
lant. H.  G.  Mclntlre  and  R.  R.  Purcell, 
for  respondent. 

HUNT,  J.  (after  stating  the  facts).  We 
are  very  clearly  of  the  opinion  that  the  ar- 


rangement or  agreement  made  by  Fred  Dore- 
mus with  Sullivan,  whereby  the  rentals  due 
by  Doremus  to  Sullivan  for  his  private  apart- 
ments should  be  deemed  payment  of  plain- 
tiff's premium,  was  wholly  beyond  the  scope 
of  Doremus'  power  as  the  manager  or  general 
agent  of  the  defendant  company,  and  was  not 
binding  upon  the  company,  unless  authorized 
by  previous  authority  or  subsequent  sanc- 
tion.   "Whatever  an  agent  does  can  be 
done  only  in  the  way  usual  in  the  line  of 
business  in  which  he  is  acting.   There  is  an 
Implication  to  this  effect  arising  from  the 
nature  of  his  employment,  and  it  is  as  ef- 
fectual as  if  it  had  been  expressed  in  the 
most  formal  terms.    It  is  present  whenever 
his  authority  is  called  into  activity,  and  pre- 
scribes the  manner,  as  well  as  the  limit,  of 
its  exercise."   Hoffman  v.  Insurance  Co.,  92 
U.  S.  161;  Gould  v.  Blodgett,  61  N.  H.  115; 
BenJ.  Sales,  §  1099.    But  appellant  contends, 
with  much  earnestness,  that,  even  if  the  ar- 
rangement referred  to  was  beyond  the  scope 
of  the  agent's  power,  there  was  an  affirm- 
ance of  it,  and  that  plaintiff  may  recover 
upon  the  familiar  principle  that,  when  an 
agent  makes  a  contract  beyond  his  power, 
the  principal  cannot  ratify  any  part  of  the 
unauthorized  contract,  but  must  ratify  the 
whole  of  it;  or,  as  plaintiff  well  expresses 
the  rule,  "he  cannot  accept  what  is  advan- 
tageous and  reject  the  remainder."  The 
facts,  however,  prevent  the  application  of 
the  principle  invoked  to  the  case  under  con- 
sideration. The  company,  being  ignorant  of 
and  In  no  way  bound  by  the  agreement  of 
its  agent  with  relation  to  bis  private  debts, 
had  a  right  to  rest  upon  the  conditions  of 
its  policy,  which  provided,  among  others,  as 
follows:  "Conditions  and  agreements  of  this 
Insurance:   This  policy  shall  cease,  and  be 
null,  void,  and  of  no  effect,  and  the  company 
shall  not  be  liable  for  the  payment  of  the 
sum  assured,  or  any  part  thereof,  but  all 
premiums  previously  paid  shall  be  the  abso- 
lute property  of  the  company,  without  any 
account  whatever  to  be  rendered  therefor. 
Permanent  conditions:  (1)  (Payment  of  Pre- 
miums.)   If  the  premiums  mentioned  with- 
in, or  any  of  them,  shall  not  be  paid  on  or 
before  noon  of  the  several  days  stipulated 
for  the  payment  thereof,  respectively,  or 
within  three  days  thereof,  respectively." 
"Agents  holding  an  appointment  from  the 
company  are  authorized  to  receive  premiums 
at  or  before  the  time  when  due,  only  upon 
production  and  delivery  of  the  receipt  of  the 
secretary  of  the  company,  but  not  to  make, 
alter,  or  discharge  contracts  or  waive  for- 
feitures." 

Mr.  Sullivan  knew,  by  the  provisions  of  the 
contract  of  insurance  entered  into  between 
himself  and  the  defendant,  that  the  premi- 
um for  1890  would  be  due  November  30th. 
Instead  of  paying  It,  he  communicated  with 
the  agent  Doremus,  and  relied  upon  him  to 
relieve  himself  (Sullivan)  of  the  liability  to 
the  defendant  because  of  the  private  con- 
tract which  they  had  entered  into  concern- 
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Jng  the  rentals  of  apartments.  Such  ar- 
rangement, however,  being  without  defend- 
ant's knowledge  when  entered  into,  was  a 
fraud  on  Doremus'  part  against  his  princi- 
pal, and  cannot  bind  the  company,  unless 
subsequently  ratifled  by  it  Hoffman  v.  In- 
surance Co.,  92  U.  S.  161;  Caltoir  v.  Insur- 
ance Co.,  33  N.  J.  Law,  487.  The  plaintiff 
ought  to  have  Inquired  into  the  authority  of 
the  agent  Doremus  when  entering  into  the 
arrangements  made.  He  seems  in  good  faith 
to  have  relied  upon  the  character  of  the  de- 
fendant's agent,  and  the  general  reputation 
of  the  company;  but  his  mistaken  confidence 
in  the  personal  integrity  of  Fred  Doremus 
cannot,  under  all  the  facts,  affect  the  com- 
pany in  this  matter,  or  relieve  him  from  the 
consequence  of  his  failure  to  pay  the  pre- 
mium for  1890  on  November  30th,  or  within 
the  prescribed  time  thereafter.  In  Bank  v. 
Hall,  8  Mont  341,  20  Pac.  638,  it  was  said, 
in  relation  to  the  reliance  placed  upon  the 
authority,  or  the  supposed  authority,  of  an 
agent:  "This  transaction  appears  to  have 
been  entered  into  by  the  bank  without  suffi- 
cient scrutiny  into  the  authority  of  Camp. 
While  hardship  may  sometimes  result  from 
such  confidence,  it  is  better  so  than  to  relax 
the  familiar  rule  that  an  agent  cannot  bind 
his  principal  by  acts  done  without  authority; 
and  that  other  rule,  that  all  persons  dealing 
with  an  agent  are  bound  to  ascertain  the 
scope  of  his  authority,  or  otherwise  they  act 
at  their  peril.  Blum  v.  Robertson,  24  Cal. 
140,  and  cases  cited."  The  plaintiff  argues 
that  by  reason  of  the  Information  given  by 
him  to  Doremus,  Sr.,  secretary  and  general 
manager,  In  July,  1891,  of  the  arrangement 
between  himself  and  Fred,  and  by  the  si- 
lence of  Doremus,  Sr.,  at  that  time,  as  well 
as  by  his  statements  made  in  November, 
1891,  the  company  ratified  such  agreement; 
but  it  must  be  remembered  that,  by  the 
terms  of  the  policy  itself,  the  contract  of  the 
plaintiff  had  not  been  carried  out  because, 
when  he  failed  to  pay  the  cash  premium  due 
in  November,  1890,  or  soon  thereafter,  his 
policy  had  become  null  and  void,  and  the 
company  could  claim  a  forfeiture  thereof. 
In  Insurance  Co.  v.  Statham,  93  U.  S.  24, 
the  court,  with  great  ability,  state  the  reason 
and  necessity  for  promptness  in  the  pay- 
ment of  life  insurance  premiums,  in  the  fol- 
lowing language:  "All  the  calculations  of 
the  insurance  company  are  based  on  the 
hypothesis  of  prompt  payments.  They  not 
only  calculate  on  the  receipt  of  the  premi- 
ums when  due,  but  on  compounding  interest 
upon  them.  It  is  on  this  basis  that  they 
are  enabled  to  offer  assurance  at  the  favora- 
ble rates  they  do.  Forfeiture  for  nonpay- 
ment Is  a  necessary  means  for  protecting 
themselves  from  embarrassment.  Unless  it 
were  enforceable,  the  business  would  be 
thrown  into  utter  confusion.  It  is  like  the 
forfeiture  of  shares  in  mining  enterprises, 
and  all  other  hazardous  undertakings.  There 
must  be  power  to  cut  off  unprofitable  mem- 


bers, or  the  success  of  the  whole  scheme  is 
endangered.  The  insured  parties  are  asso- 
ciates in  a  great  scheme.  This  associated 
relation  exists  whether  the  company  be  a 
mutual  one  or  not.  Each  Is  interested  in 
the  engagements  of  all;  for  out  of  the  co- 
existence of  many  risks  arises  the  law  of  av- 
erage, which  underlies  the  whole  business. 
An  essential  feature  of  this  scheme  is  the 
mathematical  calculations  referred  to,  on 
which  the  premiums  and  amounts  assured 
are  based;  and  these  calculations,  again,  are 
based  on  the  assumption  of  average  mor- 
tality, and  of  prompt  payments  and  com- 
pound interest  thereon.  Delinquency  can- 
not be  tolerated  nor  redeemed,  except  at  the 
option  of  the  company.  This  has  always 
been  the  understanding  and  the  practice  in 
this  department  of  business.  Some  compa- 
nies, it  is  true,  accord  a  grace  of  thirty  days, 
or  other  fixed  period,  within  which  the  pre- 
mium In  arrear  may  be  paid,  on  certain  con- 
ditions of  continued  good  health,  etc.  But 
this  is  a  matter  of  stipulation,  or  of  discre- 
tion, on  the  part  of  the  particular  company. 
When  no  stipulation  exists,  it  Is  the  general 
understanding  that  time  is  material,  and 
that  the  forfeiture  is  absolute  If  the  premi- 
um be  not  paid.  The.  extraordinary  and 
even  desperate  efforts  sometimes  made,  when 
an  Insured  person  is  in  extremis,  to  meet  a 
premium  coming  due,  demonstrates  the  com- 
mon view  of  this  matter." 

We  regard  the  statements  made  by  plain- 
tiff to  Fred  Doremus  in  July,  1891,  as  wholly 
Immaterial;  and  we  may  assume  that  there 
could  have  been  a  waiver  of  the  forfeiture 
by  the  consent  of  Cornelius  Doremus,  as  sec- 
retary and  general  manager,  yet  we  can  find 
no  act,  express  or  implied,  on  the  part  of 
Dorenfus,   Sr.,   as  general  manager,  from 
which  the  court  can  fairly  infer  that  there 
was  any  approval  of  the  unauthorized  acts 
of  defendant's  agent  Fred,  or  any  waiver  on 
the  company's  part  of  the  forfeiture  of  plain- 
tiff's policy,  which  had  occurred  long  before 
the  Interviews,  and  by  operation  of  the  pol- 
icy itself.    The  silence  of  Doremus,  Sr.,  at 
the  July  interview,  was  not  a  waiver,  nor 
was  the  company  at  that  time  obliged  to  do 
or  say  anything  to  make  the  forfeiture  effec- 
tual.   Titus  v.  Insurance  Co.,  SI  N.  Y.  410. 
Coming  to  the  November,  1891,  interviews, 
the  fact  must  be  always  borne  in  mind  that 
the  policy  of  plaintiff  had  lapsed,— it  was 
dead.    Plaintiff  told  Doremus,  Sr.,  that  he 
would  like  to  pay  both  premiums.    "I  had 
had  some  correspondence,"  testified  plaintiff, 
"with  Fred  in  regard  to  the  matter,  and  he 
has  been  a  little  slow.    I  don't  know  wheth- 
er the  conversation  drifted  at  that  time  as 
to  how  the  premium  had  been  paid  in  the 
first  instance,  but  I  think  it  did.    When  I 
spoke  to  him  about  the  amount  of  the  pre- 
mium which  was  due  in  1891,  I  believe  I 
told  him  what  amount  was  due.    I  did  not 
make  any  tender  to  him  at  that  time."  Do- 
remus, Sr.,  said  Fred  was  not  in,  and  *'if 
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I  would  come  in  in  the  afternoon,  no  doubt 
I  would  find  him  and  fix  matters  up.  The 
next  morning  I  saw  Fred  Doremus.  I  went 
there  at  that  time  expecting  to  get  every- 
thing all  straightened  up,  and  fixed  up,  and 
receipts,  and  I  was  rather  surprised  and 
disappointed  from  his  conversation  soon 
after  getting  to  his  office;  but  his  father, 
as  he  said,  would  not  do  anythiDg  with 
it,— would  not  do  anything  with  the  mat- 
ter of  receipts."  Doremus,  Sr.,  then  came 
in.  and  said  "that  he  proposed  to  take  a 
hand  in  this  matter;  that  he  would  not  al- 
low his  son  to  be  bulldozed,  nor  the  com- 
pany either;  and  if  we  wanted  anything 
from  this  company  we  would  have  to  get  it." 
The  tender  of  the  $151  was  then  made  and 
peremptorily  refused.  •There  was  talk  pre- 
vious to  this  about  the  contract  which  I  had 
with  Mr.  Fred  Doremus;  there  had  been  a 
general  talk  about  it  previous  to  that  time. 
He  knew  the  situation  very  well.  I  knew 
he  knew  the  situation  by  conversation  with 
him.  I  had  told  him  the  arrangements  that 
were  made,  that  I  have  testified  to  here.  I 
think  that  was  at  my  interview  with  him  in 
July.  I  explained  as  to  the  first  premium, 
the  second,  and  also  the  premium  for  1891. 
There  was  not  much  further  conversation 
took  place  at  this  November  interview." 
Just  before  the  notice  that  the  policy  had 
lapsed  was  presented,  "he  [Doremus,  Sr.] 
said:  'I  don't  remember  anything  about  It 
I  don't  know.  I  will  go  and  see.'  He  went 
to  the  bookkeeper,  and  presently  brought 
back  that  paper,  and  he  says:  The  book- 
keeper says  this  lapsed  in  1891.*  He  laid 
the  piece  of  paper  down  on  the  desk.  I  read 
the  paper.  I  said:  'No;  I  guess  it  cannot 
be  lapsed.  It  isn't  due  until  the  30th  of  this 
month,  but,  inasmuch  as  I  was  here,  I 
thought  I  would  step  in  and  straighten  the 
matter  up,  and,  whatever  balance  there  was, 
pay  it'  He  said:  'It  is  a  matter  I  have  not 
paid  much  attention  to.'  He  said:  'Fred 
will  be  here  shortly.  He  will  fix  it  up.  If 
there  is  any  mistake  about  it,  will  correct  it, 
no  doubt.'  He  said  Fred  had  been  attend- 
ing to  those  matters,  'and  if  there  is  any  mis- 
take he  will  make  it  all  right;  whatever  he 
does  will  be  satisfactory.*  He  says,  'I  don't 
understand  this;'  but  he  says,  'If  you  will 
wait,  I  think  he  will  be  in  shortly.' " 

After  carefully  considering  all  the  state- 
ments made  to  the  plaintiff  by  the  general 
agent,  we  find  them  insufficient  to  establish 
a  waiver  of  the  forfeiture  of  the  policy. 
And  it  is  significant  In  interpreting  the 
words,  and  the  whole  conduct  of  Doremus, 
Sr..  that  the  tender  of  plaintiff  was  always, 
and  even  aggressively,  refused;  that  plain- 
tiff was  always  told,  after  investigation  by 
Doremus,  Sr.,  that  his  policy  had  lapsed; 
that  the  receipt  for  the  premium  was  never 
offered  to  him;  and  that  no  recognition  of 
any  agreement  between  plaintiff  and  Fred 
was  ever  made  In  behalf  of  the  company. 
It  is  plain,  too,  that  Doremus,  Sr.,  in  refer- 


ring plaintiff  to  his  son,  did  not  delegate,  and 
did  not  mean  to  delegate,  any  authority  to 
Fred  to  waive  the  forfeiture,  or  to  do  any 
other  act  which  would  bind  the  company. 
He  was  most  careful  to  avoid  doing  so  him- 
self, and  it  is-  altogether  unreasonable  to 
construe  the  facts  and  circumstances  attend- 
ing his  actions  in  any  other  light.  Being  of 
opinion,  therefore,  that  at  the  time  of  the 
New  York  interviews,  the  plaintiff's  policy 
was  forfeited,  and  null  and  void,  and  that  it 
was  not  revived,  and  that  there  was  no  act 
of  the  company  at  any  time  ratifying  the  un- 
authorized conduct  of  its  agent  and  that 
there  was  no  waiver  of  any  rights  by  the 
company,  it  follows  that  the  district  court 
correctly  granted  the  motion  for  nonsuit 
The  plaintiff's  situation  is  precisely  de- 
scribed In  the  case  of  Ferebee  v.  Insurance 
Co.,  68  N.  C.  11,  where  the  court  say:  "The 
plaintiff  risked  everything  upon  his  private 
arrangement  with  Speed,  and  paid  no  atten- 
tion to  the  warnings  of  the  company.  This  1 
was  his  misfortune,  and  he  is  now  left  to  his 
action  against  Speed  for  damages,  but  has 
no  claim  upon  a  company  with  which  he 
contracted  upon  certain  conditions,  which 
conditions  have  never  been  fulfilled  on  his 
part,  although  he  was  [repeatedly]  requested 
to  do  so."    The  judgment  is  affirmed. 

• 

DE  WITT,  J.,  concurs. 


(6  wyo.  265) 

CRAIN  v.  BODE. 

(Supreme  Court  of  Wyoming.   March  20, 1895.) 

Attachment  Proceedings— Debt  not  Due— Pre- 
mature Bntrt  or  Judgment—  Waiver. 

1.  Under  Rev.  St  8  2917,  providing  that  in 
attachment  proceedings  upon  a  debt  not  due  the 
plaintiff  shall  not  have  judgment  before  the  claim 
becomes  due,  the  court  has  no  jurisdiction  to  en- 
ter judfrment  in  attachment  proceedings  upon  a 
note  till  the  expiration  of  the  days  of  grace  al- 
lowed thereon  by  Sess.  Laws  1888.  c.  70,  §  62. 

2.  Under  Rev.  St.  $8  2912-2918,  providing 
for  attachments  upon  debts  not  due,  the  court 
must  first  make  an  affirmative  order  allowing  the 
attachment. 

3.  Error  in  rendering  a  judgment  in  attach- 
ment before  the  debt  became  due  is  not  waived 
by  defendant's  offer,  on  the  day  of  the  rendition 
of  the  judgment  to  pay  the  debt 

Error  to  district  court,  Laramie  county; 
Richard  H.  Scott,  Judge. 

Action  by  Jennie  W.  Crain  against  Rose  R. 
Bode,  before  a  justice  of  the  peace,  in  attach- 
ment upon  a  certain  promissory  note  before 
maturity,  under  the  provisions  of  the  Code 
of  Civil  Procedure.  Attachment  sustained 
upon  the  hearing  of  a  motion  to  dissolve,  and 
judgment  upon  the  note  before  Its  maturity. 
Reversed  in  the  district  court  on  error.  Judg- 
ment of  reversal  affirmed. 

W.  R.  Stoll,  for  plaintiff  in  error.  Frank 
H.  Clark  and  Ralph  E.  Esteb,  for  defendant 
In  error. 

GROESBECK,  C.  J.  An  action  was 
brought  before  H.  Glafcke,  a  justice  of  the 
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peace,  by  the  plaintiff  In  error  upon  a  prom- 
issory note  for  the  sum  of  $28.16,  dated  May 
5,  1893,  and  payable  three  months  after  date. 
The  suit  was  brought  in  attachment  under 
the  provisions  of  the  Code  of  Civil  Procedure 
permitting  an  action  to  be  brought  on  a 
claim  before  it  is  due,  upon  an  affidavit  for 
attachment  alleging  one  or  more  of  the  stat- 
utory grounds,  and  upon  the  allowance  of 
the  attachment  by  the  court  or  judge,  spec- 
ifying the  amount  for  which  the  attachment 
is  allowed,  not  exceeding  a  sum  sufficient  to 
satisfy  the  plaintiff's  claim  and  the  probable 
costs  of  the  action.  Rev.  St.  §§  2912-2918. 
The  cause  was  taken  by  change  of  venue  to 
W.  P.  Carroll,  another  Justice  of  the  peace 
for  the  same  precinct,  and  the  attachment 
was  sustained  upon  a  hearing  on  the  traverse 
of  the  grounds  of  the  affidavit  for  attach- 
ment. Judgment  was  finally  rendered  -for 
the  plaintiff  in  error  August  7,  1893,  one 
day  before  the  note  became  .due,  allowing 
the  statutory  period  of  grace.  The  cause 
was  taken  to  the  district  court  for  Laramie 
county  by  proceedings  in  error,  where  the 
judgment  of  the  justice  of  the  peace  was 
reversed  and  set  aside,  and  the  attachment 
was  dissolved,  and  the  plaintiff  in  error  seeks 
to  reverse  this  judgment  of  the  district  court. 

The  proceedings  are  not  authorized  by  the 
Justices'  Code,  as  no  provision  appears  there- 
in for  commencing  an  action  before  a  debt 
is  due,  either  by  attachment  or  otherwise; 
but  it  is  contended  that  the  provisions  of  the 
Code  of  Civil  Procedure  are  applicable,  lr 
such  case,  In  courts  of  justices  of  the  peace, 
by  force  of  the  statute.  A  section  of  the 
Justices'  Code  found  in  section  3420  of  the 
Revised  Statutes  reads  as  follows:  "Every 
justice  of  the  peace  in  this  territory  (state) 
after  qualifying,  is  hereby  authorized  to  hold 
his  court  for  the  trial  of  all  actions  of  which 
jurisdiction  is  given  him  by  law,  and  to  hear, 
try  and  determine  the  same  according  to 
law;  and  for  that  purpose,  when  no  special 
provision  is  otherwise  made  by  law,  such 
court  shall  be  vested  with  all  necessary 
powers  which  are  possessed  by  courts  of  rec- 
ord in  this  territory  (state);  and  all  laws  of 
a  general  nature  are  to  apply  to  such  jus- 
tice's court  so  far  as  the  same  may  be  ap- 
plicable, and  not  inconsistent  with  the  provi- 
sions of  this  chapter."  It  was-  held  in  Kan- 
sas', where  the  statute  declares  that  the  pro- 
visions of  the  Code  of  Civil  Procedure  which 
are  in  their  nature  applicable  to  the  jurisdic- 
tion and  proceedings  before  justices  of  the 
peace,  and  in  respect  to  which  no  special 
provision  is  made  by  statute,  are  applicable 
to  proceedings  before  justices  of  the  peace, 
that  a  provision  of  the  Code  of  Procedure 
for  civil  cases,  permitting  an  action  to  be 
brought  by  attachment  before  the  maturity 
of  the  debt,  did  not  apply  to  justices  of  the 
peace,  on  the  ground  that  the  legislature  had 
covered  the  whole  ground  of  attachment  and 
garnishment  before  Justices  by  special  provi- 
sions of  the  Justices'  Code,  wherein  no  such 


proceeding  was  allowed  as  an  attachment 
before  the  maturity  of  the  debt.  Lyons  v. 
Insley,  32  Kan.  174,  4  Pac.  150.  In  Ohio, 
under  a  similar  provision,  it  was  held  that, 
there  being  no  special  provision  for  a  dis- 
charge of  an  attachment  by  proceedings  up- 
on a  traverse  of  the  original  affidavit  in  at- 
tachment before  justices,  the  provisions  of 
the  Civil  Code  permitting  a  hearing  upon 
the  affidavit  for  attachment  and  the  affidavit 
traversing  the  grounds  of  attachment  -»n- 
plied  to  proceedings  before  the  Justice.  Ban- 
croft v.  Talbott,  29  Ohio  St  5381  So  It  was 
held  in  Nebraska  that  the  provisions  of  the 
Civil  Code  of  Procedure  for  the  revival  of 
judgments  and  actions  applied  to  actions  be- 
fore and  judgments  rendered  by  justices  of 
the  peace,  where  the  justice's  act  was  silent 
in  that  respect,  and  the  court  says:  "There 
are  many  other  provisions  of  the  Code  ap- 
plicable to  actions  before  justices  of  the 
peace,  to  which  it  is  unnecessary  to  refer. 
It  is  the  duty  of  the  court  so  to  construe  the 
provisions  of  the  Code  in  their  nature  ap- 
plicable to  actions  in  justices'  courts  as  to 
enable  such  justices  to  enforce  and  protect 
the  rights  of  parties  before  them  and  to  ad- 
minister justice."  Miller  v.  Curry,  17  Neb. 
322,  22  N.  W.  559.  The  Kansas  constitution 
provides  that  the  jurisdiction  of  the  justices 
shall  be  such  as  is  prescribed  by  law.  Our 
constitution  conferring  jurisdiction  upon  jus- 
tices of  the  peace  employs  different  language 
than  that  used  in  denning  the  jurisdiction  of 
the  justices  as  contained  In  the  Justices' 
Code  (Rev.  St.  8§  3415-3420),  where  the  juris- 
diction is  minutely  conferred  or  expressly  pro- 
hibited in  certain  actions.  The  Justices' 
Code  was  enacted  long  before  the  admission 
of  the  state  into  the  Union,  and  specified1  in 
what  cases  such  an  officer  shall  exercise  ju- 
risdiction and  in  what  nqt  The  constitu- 
tional provisions  are  broader.  "The  Justices 
of  the  peace  herein  provided  for  shall  have 
concurrent  jurisdiction  with  the  district  court 
in  all  civil  actions  where  the  amount  in  con- 
troversy, exclusive  of  costs,  does  not  exceed 
two  hundred  dollars,  and  they  shall  have 
such  jurisdiction  to  hear  and  determine  cases 
of  misdemeanor  as  may  be  provided  by  law. 
but  in  no  case  shall  justices  of  the  peace  have 
jurisdiction  when  the  boundaries  of  or  title 
to  real  estate  shall  come  in  question."  Const. 
Wyo.  art.  5,  §  22.  But  it  is  unnecessary  to 
decide  whether  this  grant  of  jurisdiction  con- 
fers upon  justices  of  the  peace  the  power 
possessed  by  the  district  courts  to  grant  an 
attachment  in  a  suit  arising  on  contract  be- 
fore maturity  under  the  provisions  of  the 
Code  of  Civil  Procedure.  Indeed,  it  would 
haruiy  be  proper  in  this  case  to  do  so,  as  the 
attention  of  counsel  has  not  been  called  to 
the  effect  of  this  constitutional  provision, 
and  our  attention  was  not  directed  to  the 
question  by  counsel.  Assuming  that  the 
main  contention  of  counsel  for  the  plain- 
tiff in  error  is  correct,  that  the  justice  of  the 
peace  before  whom  the  action  was  begun. 
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and  the  like  officer  before  whom  the  cause 
was  tried,  were  clothed  with  the  jurisdiction 
possessed  by  the  district  courts  in  such  cases, 
the  judgment  of  the  justice  of  the  peace  must 
be  reversed,  as  it  was  rendered  on  the  7th 
day  of  August,  1893,  one  day*  before  the  debt 
sued  upon  was  due,  because  our  statute  re- 
lating to  negotiable  instruments  follows  the 
rule  of  the  law  merchant,  and  allows  three 
days  Of  grace  on  such  Instruments.  Sess. 
Laws  1888,  c.  70,  §  62.  The  provisions  of  the 
Code  under  which  this  action  must  be  main- 
tained, if  at  all,  are  that  "the  plaintiff  in 
such  action  [in  attachment  before  maturity 
of  the  debt]  shall  not  have  judgment  on  his 
claim  before  it  becomes  due."  Rev.  St.  § 
2917.  So,  even  if  the  provisions  of  the  Code 
•invoked  do  apply  to  proceedings  In  the  courts 
of  justices  of  the  peace,  the  justice  was 
without  jurisdiction  to  determine  the  cause 
and  enter  judgment  before  the  note  was 
due;  and,  if  such  provisions  are  not  applica- 
ble to  the  case  at  bar,  it  is  certain  that  the 
magistrate  had  no  Jurisdiction  whatever. 

There  is  nothing  In  the  record  to  Indicate 
that  the  suit  was  commenced  upon  a  debt 
conceded  to  be  not  due,  except  the  statement 
of  the  grounds  of  the  attachment,  which 
are  found  only  In  the  language  employed  in 
the  chapter  of  the  Code  authorizing  suits  by 
attachment  upon  claims  not  due.  The  orig- 
inal affidavit  for  attachment  is  not  in  the  rec- 
ord, and  it  is  not  reproduced  by  copy.  The 
record  discloses  that  it  has  been  lost  or  mis- 
laid. The  entries  on  the  docket  of  the  Jus- 
tice of  the  peace,.  Qlafcke,  before  whom  the 
proceedings  were  Instituted,  state  that  on 
July  13,  1893,  plaintiff  claimed  $28.70,  due 
on  the  promissory  note  of  defendant,  made 
and  delivered  May  5,  1893,  and  that  she  filed 
her  affidavit  for  attachment  on  certain 
grounds,  which  are  set  forth.  It  does  not  ap- 
pear that  the  affidavit  for  attachment  stated 
therein  when  the  debt  would  become  due,  or 
that  the  claim  was  just  No  order  separate 
from  the  writ  was  made  allowing  the  attach- 
ment or  specifying  the  amount  In  which  It 
was  allowed  as  required  by  the  statute.  Un- 
der the  chapter  of  the  Code  of  Civil  Proce- 
dure referred  to,  an  attachment  does  not  is- 
sue as  a  matter  of  course  or  of  right  There 
must  be  an  affirmative  order  on  the  part  of 
the  court  or  judge  allowing  the  attachment. 
Were  It  not  for  the  language  used  in  describ- 
ing the  grounds  for  attachment  the  action 
would  seem  to  be  one  upon  a  claim  already 
due,  and  this  Is  contradicted  by  the  record, 
and  counsel  concede  that  the  claim  was  not 
due.  It  did  not  in  fact  become  due  until 
August  8,  1893,  one  day  after  judgment  was 
rendered.  For  this  reason  the  plaintiff  was 
not  entitled  to  bring  the  action,  and  the 
judgment  was  a  nullity.  The  docket  of  Jus- 
tice Carroll  also  shows  that  on  July  21,  1893, 
the  plaintiff  pleaded  orally,  claiming  the 
amount  of  the  note  as  then  due,  but  the  rec- 
ord of  said  justice  shows  that  the  note  was 
Hied,  and  that  the  defendant  Insisted  that 


the  note  was  not  due  at  said  date.  The  offer  to 
pay  the  plaintiff  the  amount  of  the  note  made 
on  the  day  the  Judgment  was  rendered  was 
refused  by  the  plaintiff,  and  was  returned  by 
the  justice  to  the  attorney  for  the  defendant. 
This  does  not  operate  as  a  waiver  of  the  ac- 
tion of  the  justice  prematurely  rendering  the 
judgment  The  plea  of  tender  was  not  made, 
and  the  docket  entries  state  that  the  defend- 
ant interposed  no  answer  or  defense,  and 
the  tender  was  probably  made  In  order  to 
make  a  plea  of  tender  at  some  future  time, 
or  to  avoid  future  costs.  The  defendant  per- 
sistently objected,  as  the  record  discloses, 
•  to  the  entry  of  any  judgment  at  all,  on 
the  ground  that  the  case  was  not  prop- 
erly brought  and  that  the  court  had  no 
authority  to  render  the  judgment  and  there 
was  no  Indication  of  any  Intention  to  con- 
cede anything  on  her  part,  as  the  record 
clearly  shows. 

2.  The  evidence  taken  on  the  motion  to  dis- 
solve the  attachment  does  not  at  all  support 
the  finding  that  the  defendant  was  about  to 
become  a  nonresident  of  the  state,— the  only 
point  apparently  at  Issue  on  the  hearing  up- 
on the  traverse  of  the  original  affidavit  The 
finding  is  not  only  against  the  weight  of  evi- 
dence In  that  respect,  but  Is  wholly  unsup- 
ported by  any  evidence,  and  cannot  stand. 
The  motion  to  dissolve  the  attachment  al- 
leged as  one  ground  that  the  debt  was 
not  due,  and  this  motion  preceded,  as  It 
should,  the  judgment.  The  attachment  does 
not  appear  to  be  based  upon  Initial  papers, 
or  upon  a  sufficient  affidavit,  and  allowance 
of  the  attachment  In  any  amount  was  error, 
even  conceding  that  the  Justice  had  Juris- 
diction of  an  action  founded  upon  a  debt 
not  due.  It  Is  the  duty  of  those  pursuing 
an  extraordinary  remedy,  such  as  attach- 
ment, to  comply  with  the  statute;  and  In 
this  case  there  has  been  neither  an  exact  nor 
a  substantial  compliance  with  the  prelimina- 
ries required  in  such  actions.  Further  than 
this,  the  motion  to  dissolve  should  have  been 
granted  for  the  reason  that  there  was  no  evi- 
dence supporting  the  grounds  alleged  for  the 
attachment  Under  no  possible  phase  of  the 
case  can  the  judgment  and  attachment  stand. 
The  judgment  of  the  district  court  dissolv- 
ing the  attachment  and  reversing  and  setting 
aside  the  judgment  of  the  Justice  of  the 
peace  must  be  affirmed. 

CONAWAY  and  POTTER,  JJ.,  concur. 


(5  Wyo.  227) 

STATE  ex  rel.  BANK  OF  CHADRON  v. 
DISTRICT  COURT  OF  WES- 
TON COUNTY. 
(Supreme  Court  of  Wyoming.   March  19,  1895.) 
Prohibition,  Writ  or— Whbn  Granted. 

1.  Before  writ  of  prohibition  will  be  granted 
to  a  court,  it  must  have  determined  adversely 
to  petitioner  a  motion  or  suggestion,  based  on  Its 
lack  of  jurisdiction. 

2.  Where  a  court  has  jurisdiction  to  vacate 
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a  judgment  in  a  proper  proceeding,  a  writ  of  pro- 
hibition will  not  be  granted  against  its  enter- 
tainment of  a  petition  for  vacation,  either  on  the 
ground  that  the  petition  should  be  filed  as  a  sep- 
arate proceeding  rather  than  in  the  original  ac- 
tion; or  that  the  question  of  the  fraud,  on  which 
the  petition  is  founded,  is  res  judicata;  or  that 
service  in  such  proceeding  cannot  be  had  by  pub- 
lication,—as  such  matters  should  first  be  passed 
on  in  the  proceeding  by  the  lower  court,  and  then 
reviewed  on  writ  of  error,  which  furnishes  an 
adequate  remedy. 

Petition  by  the  Bank  of  Chadron  for  writ 
of  Drohlbition  to  the  district  court  of  Wes- 
ton county.  Writ  denied. 

Allen  G.  Fisher,  for  petitioner.  E.  E.  Lona- 
baugh  and  Baird  &  Churchill,  for  respond- 
ent 

POTTER,  J.  The  relator,  the  Bank  of 
Chadron,  a  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Nebraska, 
brought  Its  action  in  the  district  court  of 
Weston  county  against  one  Martin  C.  Ander- 
son, upon  judgment  obtained  against  said 
Anderson  in  the  county  court  of  Dawes  coun- 
ty, Neb.,  and  at  the  April,  1894,  term  of  the 
district  court  of  Weston  county  a  personal 
judgment  was  rendered  against  said  Ander- 
son; and  at  the  same  time  an  order  was  en- 
tered .  requiring  one  John  Gunther,  a  gar- 
nishee, to  pay  the  amount  of  his  indebted- 
ness to  said  Anderson,  not  exceeding  the 
amount  of  such  judgment,  into  court,  to  be 
held  by  the  clerk  thereof  until  the  further 
order  of  the  court  After  the  term  at  which 
the  judgment  was  rendered,  and  within  one 
year,  and  before  the  second  term  of  said 
court  after  the  rendition  of  said  judgment, 
the  said  Anderson  filed  his  petition  in  said 
court  for  the  vacation  of  said  judgment 
The  petition  was  filed  in  the  action  in  which 
the  Judgment  was  rendered,  using  the  title 
of  the  original  action,  In  which  petition  it 
was  prayed,  among  other  things,  that  the 
said  Bank  of  Chadron  be  made  defendant  to 
said  petition  and  be  summoned  therein.  Up- 
on the  presentation  of  this  petition  to  the 
district  judge,  an  order  was  made  by  him  re- 
quiring that  notice  of  the  filing  of  said  pe- 
tition be  given  to  the  plaintiff  (Bank  of 
Chadron)  by  delivering  a  certified  copy  of 
such  order  to  the  attorney  of  record  of  said 
plaintiff,  and  that  the  plaintiff  be  required 
to  plead  to  said  petition  on  or  before  the 
15th  day  of  February,  A.  D.  1893.  An  affi- 
davit was  thereafter  filed  In  said  district 
court  as  a  foundation  for  service  upon  the 
Bank  of  Chadron  by  publication;  the  affi- 
davit for  service  by  publication  being  veri- 
fied on  the  25th  day  of  January,  A.  D.  1895. 
and  a  notice  for  the  purpose  of  obtaining 
service  by  publication  was  published  In  a 
newspaper  In  said  Weston  county,  the  first 
publication  being  made  on  the  8th  day  of 
February,  A.  D.  1S95.  At  the  time  that  the 
petition  to  vacate  the  judgment  was  present- 
ed to  the  district  judge  he  made  a  further 
order,  requiring  and  directing  the  clerk  of 
said  court  to  hold  any  and  all  moneys  that 


may  come  into  his  hands  or  be  paid  Into  his 
court  on  said  judgment  either  by  John  Gun- 
ther or  any  other  person,  until  the  furtner 
order  of  said  court  or  the  judge  thereof. 
On  the  1st  day  of  February  the  relator  filed 
in  this  court  his  suggestion  or  petition  for 
writ  of  prohibition,  setting  forth  substan- 
tially the  foregoing  facts,  excepting  the  pro- 
ceedings taken  for  the  purpose  of  obtaining 
service  by  publication,  which  proceedings 
were  unknown  to  the  relator  at  the  time  of 
the  filing  his  petition  herein.  The  petition  of 
the  relator  further  alleged  that  immediately 
upon  being  Informed  of  the  entry  of  the 
said  orders  by  the  judge  of  said  court,  he 
made  application  in  writing  to  the  judge  of 
said  court,  suggesting  unto  him  the  lack  of 
jurisdiction  to  make  such  orders  in  the  prem- 
ises, and  directing  his  attention  to  the  fact 
that  he  and  his  court  were  wholly  without 
jurisdiction,  unless  the  petition  be  filed  In 
form  as  In  other  actions,  and  summons  be 
directed  to  issue  therein,  which  said  sugges- 
tion of  the  lack  of  jurisdiction  was  consider- 
ed by  the  said  judge  In  chambers,  and  was 
denied  and  overruled.  The  answer  filed  here- 
in denies  the  overruling  of  the  motion  or 
suggestion  attacking  tne  jurisdiction  of  the 
court,  and  alleges  that  hearing  and  ruling 
thereon  had  been  postponed  until  the  next 
term  of  the  said  court.  The  reply,  in  this  re- 
spect, attempts  to  raise  an  issue  of  fact  and 
sets  forth  a  letter  written  by  the  judge  of 
the  district  court  to  the  attorney  for  the  re- 
lator, referring  to  the  petition  to  vacate  the 
judgment,  and  lnferentially  to  the  motion  or 
suggestion  by  the  relator,  In  which  letter  the 
following  language  was  used  by  the  judge: 
"Your  application  to  vacate  that  order  Is 
accordingly  overruled.  If  the  matter  Is  In 
shape,  It  will  come  up  In  March  term,  at 
Newcastle."  The  "order"  referred  to  Is  evi- 
dently that  directing  the  clerk  to  hold  all 
moneys  until  the  further  order  of  the  court, 
and  it  is  the  application  to  vacate  that  order 
which  is  overruled.  The  answer  disclaims 
any  jurisdiction  by  reason  of  service  of  no- 
tice upon  the  attorney  of  record,  and  any 
intention  to  act  under  that  service  or  the 
order  directing  the  same. 

We  would  be  Inclined  to  confine  a  consider- 
ation of  the  question  of  fact  thus  raised  to 
the  disclosures  of  the  record,  rather  than  ex- 
trinsic matters  not  shown  thereby;  but  so  far 
as  we  are  advised  by  all  the  facts  before  us, 
including  the  letter  from  the  judge,  it  appears 
that  any  motion  or  suggestion  of  lack  of  ju- 
risdiction which  may  be  pending  in  the  low- 
er court  remains  therein  undetermined. 
Many  courts  hold  such  a  determination  a  pre- 
requisite to  the  allowance  of  the  writ — in- 
deed, this  may  be  said  to  be  the  general  rule, 
—and,  were  there  no  other  reason,  this  would 
be  a  sufficient  one  In  this  case  for  the  denial 
of  the  writ  as  prayed  for.  The  application 
for  the  writ  of  prohibition  is  presented  and 
based  upon  the  theory  that  the  proceedings 
for  the  vacation  of  the  judgment  are  not  in 
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conformity  with  the  statutory  requirements, 
and  that  for  such  reason  the  district  court  is 
without  jurisdiction  to  act  therein.  Such  pro- 
ceedings are  governed  by  sections  2701  and 
2705  of  the  Revised  Statutes  of  Wyoming. 
By  the  provisions  of  section  2701,  the  district 
court  is  authorized  to  vacate  or  modify  Its 
own  Judgment  or  order  after  the  term  at 
which  the  same  was  made,  for  various  rea- 
sons or  causes  specifically  referred  to  therein. 
Among  the  causes'  so  mentioned  Is  "fraud 
practiced  by  the  successful  parcy  hi  obtaining 
a  Judgment  or  order."  The  ground  for  vacat- 
ing the  judgment  appears  to  be  fraud  of  the 
successful  party  and  his  attorneys  in  procur- 
ing the  same.  Section  2705  is.  as  follows: 
"The  proceedings  to  vacate  the  "Judgment  or 
order  on  the  grounds  specified  in  subdivisions 
four,  five,  six,  seven,  eight,  nine  and  ten  of 
section  twenty-seven  hundred  and  one,  shall 
be  by  petition,  verified  by  affidavit  setting 
forth  the  judgment  or  order,  the  grounds  to 
vacate  or  modify  It,  and  if  the  party  applying 
was  defendant,  the  defense  to  the  action,  and . 
on  such  petition  a  summons  shall  Issue  and 
be  served  as  in  the  commencement  of  an  ac- 
tion." It  seems  to  be  conceded  that  the 
ground  alleged  for  the  vacation  of  the  pres- 
ent judgment  is  Included  in  one  or  more  of 
the  subdivisions  of  section  2701,  mentioned  in 
section  2705,  above  quoted.  It  is  contended 
on  behalf  of  the  relator  that  the  proceedings 
for  the  vacation  of  the  present  judgment,  up- 
on the  grounds  laid  in  the  petition  as  filed, 
must  be  by  a  petition  separately  filed  as  an 
Independent  action,  upon  which  summons 
must  issue,  rather  than  by  petition  therefor 
filed  in  the  original  action,  and  that  the  fail- 
ure to  prosecute  the  vacation  proceedings  in 
such  manner  does  not  Invest  the  court  with 
any  jurisdiction  to  take  any  action  therein. 
The  reply  of  the  relator  also  complains  of  the 
insufficiency  of  the  affidavit  and  notice  for 
the  purpose  of  obtaining  constructive  service 
upon  the  Bank  of  Chadron.  Although  we  are 
of  opinion  that  the  better  practice,  under  sec- 
tion 2705,  is  the  filing  of  a  petition  as  a  sep- 
arate proceeding,  yet  we  are  not  prepared  at 
this  time  to  say  that  such  petition  cannot  be 
filed  in  the  original  action,  and  we  expressly 
refrain  from  deciding  that  question,  as  this 
application  must  be  disposed  of  upon  other 
grounds,  which  to  our  mind  are  entirely  con- 
clusive. 

The  writ  of  prohibition  is  that  process  by 
which  a  superior  court  prevents  an  Inferior 
court  or  tribunal  from  usurping  or  exercising 
a  jurisdiction  with  which  it  has  not  been 
vested  by  law.  It  is  an  extraordinary  writ, 
because  it  only  issues  when  the  party  seeking 
it  is  without  other  adequate  means  of  redress 
for  the  wrong  about  to  be  Inflicted  by  the  act 
of  the  Inferior  tribunal.  High,  Extr.  Rem. 
7G2;  Spel.  Extr.  Rel.  §  1716.  It  is  only  grant- 
ed to  prevent  action,  and  not  to  undo  that 
which  has  already  been  done."  In  general,  it 
only  lies  when  the  court  either  has  no  Juris- 
diction of  the  subject-matter,  or,  having  that, 


exceeds  it  in  some  incidental  matter,  or  In  ren- 
dering judgment;  and  no  appeal  or  writ  of 
error  or  other  remedy  is  at  all  available,  or, 
if  so,  is  not  adequate  to  afford  the  redress  to 
which  the  injured  party  is  entitled.  Spel. 
Extr.  Rel.  §  1725;  High,  Extr.  Rem.  7G7-772; 
Ex  parte  Green,  29  Ala.  52;  Ex  parte  Peter- 
son, 33  Ala.  74;  Leonard  v.  Bartels,  4  Colo. 
95;  State  v.  Municipal  Court  of  St.  Paul,  2G 
Minn.  162,  2  N.  W.  160.  The  doctrine  is  laid 
down  that,  If  the  Inferior  court  has  jurisdic- 
tion of  the  subject-matter  in  controversy,  a 
mistaken  exercise  of  that  jurisdiction,  or  of 
its  acknowledged  powers,  will  not  justify  a 
resort  to  the  extraordinary  remedy  by  prohi- 
bition. High,  Extr.  Rem.  $  767;  Ex  parte 
Green,  29  Ala.  52;  Leonard  v.  Bartels,  4  Colo. 
95;  State  v.  Municipal  Court  of  St.  Paul,  26 
Minn.  162,  2  N.  W.  166.  And  that  an  error 
or  mistake  in  practice  affords  no  foundation 
for  the  writ,  unless,  Indeed,  it  involves  the 
doing  of  something  which  is  contrary 'to  the 
laws  of  the  land.  People  v.  Nichols,  58  How. 
Pr.  205.  We  are  not  prepared  to  say,  and  it 
Is  not  necessary  to  go  that  far,  that  where 
there  is  jurisdiction  of  the  subject-matter  no 
case  could  arise  where  jurisdiction  of  the  per- 
son was  not  legally  obtained  which  would 
justify  this  remedy;  but  it  would  require  a 
very  flagrant  departure  from  established 
methods,  with  no  other  available  or  adequate 
legal  means  of  redress,  to  require  the  inter- 
ference in  such  case  by  prohibition. 

In  the  first  place,  the  Inquiry  arises,  will 
there  be  any  other  available  or  adequate 
remedy  at  law  open  to  the  relator  if  his  ob- 
jections to  the  proceedings  complained  of  are 
well  founded?  This  must  be  answered  In 
the  affirmative.  That  such  other  remedy  is 
not  so  speedy,  matters  not.  It  is  certainly 
more  orderly,  and  more  consistent  with  the 
underlying  principles  governing  the  admin- 
istration of  justice  through  the  medium  of 
our  courts.  If  the  contention  of  counsel  for 
relator  is  correct,  in  that  the  court  Is  not  pro- 
ceeding regularly  under  the  statute  In  the 
particulars  complained  of,  any  erroneous  ac- 
tion or  decision  of  the  court  in  those  mat- 
ters can  be  reviewed  here  on  error.  Rev. 
St  Wyo.  1887,  §  3126;  Hettrick  v.  Wilson, 
12  Ohio  St.  136;  Myres  v.  Myres,  6  Ohio 
St.  221.  This  remedy  being  available  and 
adequate,  we  perceive  no  Injustice  in  con- 
fining the  relator  thereto.  The  writ  of  pro- 
hibition is  not  a  writ  of  right,  but  is  In  the 
sound  discretion  of  the  court  issuing  it;  and, 
in  general,  it  is  a  good  reason  for  denying 
the  writ  that  the  complaining  party  has  a 
complete  remedy  In  some  other  or  more  or- 
dinary form.  As  was  said  by  the  court  in 
State  v.  Municipal  Court  of  St  Paul,  supra: 
"When  the  cause  of  action  Is  within  the  ju- 
risdiction of  the  court,  and  In  the  course 
of  the  action  any  matter  arises  or  is  pre- 
sented to  the  court  which  requires  it  to  de- 
cide upon  its  jurisdiction,  an  error  in  such 
decision  ought  to  be  corrected  upon  review; 
and  where,  in  such  case,  an  adequate  mode 
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of  review  was  open  to  such  party,  the  writ 
of  prohibition  ought  not  to  issue."  .  And 
again:  "It  is  much  better  for  the  orderly  ad- 
ministration of  Justice  that  such  case  should 
first  come  through  the  ordinary  mode  of  trial 
and  decision  in  the  court  below,  and  that  any 
errors  committed  by  it,  whether  touching  its 
jurisdiction  or  not,  Bhall  be  brought  here 
for  review  and  correction  in  the  ordinary 
way."  Beyond  that,  ho*wever,  it  is  entirely 
clear  that  the  district  court  has  jurisdiction 
of  the  subject-matter  of  the  proceeding  com- 
plained of.  It  is  expressly  granted  author- 
ity by  statute  to  vacate  or  modify  Its  judg- 
ment after  the  term  at  which  it  is  rendered, 
In  a  proper  proceeding  to  be  brought  for  that 
purpose;  and  the  filing  of  the  petition  in 
the  original  action,  instead  of  commencing 
a  separate  and  independent  proceeding  there- 
by, and  denominating  the  petitioner  as  plain- 
tin*  and  his  adversary  the  defendant,  even 
should  the  latter  be  the  method  authorized 
or  required  by  the  statute,  is  not  a  sufficient 
cause  for  a  writ  from  this  court  in  the  first 
instance,  preventing  the  district  court  from 
taking  any  cognizance  of  or  action  in  the 
matter.  This  is  a  question  of  practice,  and 
the  trial  court,  when  the  question  arises, 
must  determine  whether  the  proceedings  are 
proper  and  sufficient  to  authorize  a  bearing 
upon  the  matters  alleged  for  vacating  the 
judgment,  such  decision  being  subject  to  re- 
view on  error  in  this  court,  but  any  defect 
in  such  practice  does  not  constitute  such 
jurisdictional  error  as  authorizes  the  writ 
of  prohibition.  It  Is  urged  that  the  affidavit 
and  notice  for  constructive  service  are  in- 
sufficient In  form  and  substance.  This  ob- 
jection, if  submitted  to  the  trial  court,  must 
be  passed  upon  by  It  the  same  as  any  other 
question  arising  in  the  progress  of  the  case, 
and,  if  erroneously  decided,  its  ruling  can 
be  reviewed  on  error.  Counsel  for  relator 
also  contends  that  the  fraud  alleged  in  the 
petition  for  vacation  of  the  judgment  is  not 
such  as  would  justify  any  Interference  with 
the  judgment,  as  the  same  has  been  already 
litigated  in  an  action  in  a  Nebraska  court, 
and  is  res  ad  judicata.  This  is  clearly  a 
mere  matter  of  defense,  and  furnishes  no 
basis  for  an  application  for  prohibition.  We 
cannot  consider  the  merits  of  the  proceeding 
for  vacation  of  the  judgment  It  is  further 
insisted,  and  rather  strenuously  so,  that  serv- 
ice by  publication  cannot  be  had  upon  the 
Bank  of  Chadron  in  the  kind  of  proceeding 
which  is  being  prosecuted  in  the  lower  court. 
It  has  been  decided  in  Ohio,  from  which 
state  our  Code  is  taken,  that  service  in  such 
a  proceeding  may  be  had  by  publication.  8 
West.  Law  Month.  195.  This,  however,  is 
also  a  matter  to  be  passed  upon  by  the  court 
In  which  the  proceedings  are  pending,  and 
action  thereon  should  not  be  prevented  by 
prohibition.  What  has  already  been  said 
applies  with  equal  force  to  this  matter  of  ob- 
jection, even  if  the  point  as  to  service  Is 
well  taken.    In  the  case  of  Mines  d'Or  de 


Quartz  Mountain  Societe  Anonyme  r.  Supe- 
rior Court  of  Fresno  County  (CaL)  27  Pac. 
632,  the  supreme  court  of  California,  La  con- 
sidering an  application  for  writ  of  prohibi- 
tion, which  was  made  upon  the  ground  that 
the  action  in  the  lower  court  was  In  per- 
sonam, and  not  one  in  which  summons  by 
publication  Is  authorized,  but  in  which  the 
court  had  made  an  order  directing  service  by 
publication  upon  the  defendants,  who  were 
nonresidents  of  the  state  of  California,  say: 
"We  do  not  deem  it  necessary  or  proper  to 
determine  at  this  time  whether  an  action 
now  pending  against  petitioners  in  the  supe- 
rior court  is  one  in  which  the  summons  can 
be  legally  served  by  publication.  That  court 
has  jurisdiction  of  the  subject-matter  of  the 
action,  and  whether  it  has  jurisdiction  over 
the  persons  of  petitioners  Is  a  question  which 
It  must  determine  for  Itself  before  entering 
judgment  In  the  action,  and  which  it  has  the 
same  authority  to  pass  upon  as  any  other 
question  of  law  or  fact  which  may  arise  dur- 
ing Its  progress;  and,  if  In  the  decision  er- 
ror shall  be  committed  to  the  prejudice  of 
petitioners,  the  law  offers  them  a  plain  and 
adequate  remedy  by  an  appeal  from  any 
judgment  which  may  be  entered  against 
them."  The  court  having  jurisdiction  to  va- 
cate the  Judgment  in  a  proper  proceeding 
brought  for  that  purpose,  the  action  of  the 
court  in  proceeding  to  hear  the  questions 
arising  upon  the  petition  filed  would  be,  at 
most,  a  mere  erroneous  exercise  of  a  ju- 
risdiction with  which  the  court  is  Invested, 
and  not  the  assumption  of  a  jurisdiction  to 
which  the  court  has  no  legal  claim.  For 
the  reasons  stated,  we  are  of  the  opinion 
that  the  writ  of  prohibition  in  a  case  of 
this  kind  ought  not  to  be  granted  by  this 
court  If  any  other  rule  should  be  adopt- 
ed, this  court  would  be  inviting  the  presen- 
tation to  it  In  advance  of  final  judgment 
In  the  lower  courts  of  all  cases  in  which  ob- 
jection should  be  made  to  the  method  of 
obtaining  jurisdiction  over  the  persons  of 
parties  litigant  to  the  sufficiency  of  affida- 
vits for  constructive  service,  or  to  the  sum- 
mons, which  to  our  mind  wouldv  at  least, 
generally  be  entirely  improper.  Such  mat- 
ters should  rather  be  determined  by  the  low- 
er court.  In  ordinary  course,  and,  if  error  has 
been  committed,  such  error  should  be  re- 
viewed by  this  court,  if  at  all,  upon  proceed- 
ings in  error.  The  writ  of  prohibition  is  de- 
nied. 

GROESBECK.  C.  J.,  and  CONAWAY,  Jn 
concur.   

(5  Wyo.  345) 

PEOPLE  ex  rel  SCHOOL  DIST.  NO.  8  IN 

LARAMIE  COUNTY  v.  DOLAN. 
(Supreme  Court  of  Wyoming.   March  19,  1895.) 

Retirement  or  OfflCIR- PaiLDRI  to  Pat  Ovkb 
Funds — Suit  for  Pbvaitt— Cohbtbuo- 
tion  or  Statute. 
Section  3977,  Rev.  St  1887,  providing 
that  "any  officer  or  person  collecting  or  reel- 
ing any  fines,  forfeitures  or  other  money* 
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refusing  to  pay  over  the  same  as  required  by 
law,  shall  forfeit  double  the  amount,  with  in- 
terest thereon,  does  not  apply  to  a  retiring  treas- 
urer of  a  school  district  who  fails  to  pay  over  a 
general  balance  of  moneys  in  his  hands. 

Error  to  district  court,  Laramie  county; 
Richard  H.  Scott.  Judge. 

Action,  In  the  name  of  the  people,  on  the 
relation  and  for  the  use  of  school  district  No. 
3,  Laramie  county,  against  William  Dolan, 
late  treasurer  of  said  school  district,  to  re- 
cover a  penalty  under  sections  3976  and  3977 
of  the  Revised  Statutes  of  1887.  Judgment 
for  defendant,  and  plaintiffs  bring  error. 
Affirmed. 

W.  R.  Stoll,  for  plaintiffs  in  error.  A.  C. 
Campbell  and  R.  W.  Breckons,  for  defend- 
ant in  error. 

POTTER,  J.  The  defendant  was  treas- 
urer of  school  district  No.  3  in  the  county 
of  Laramie  and  state  of  Wyoming.  On  <he 
8th  day  of  October,  1891,  one  Dunstan  was 
elected  treasurer  of  such  district  to  succeed 
the  defendant,  and  filed  his  bond  as  such 
officer  on  the  3d  day  of  November,  1891, 
which  was  approved  by  the  county  commis- 
sioners on  the  same  day.  The  newly-elect- 
ed treasurer,  on  said  day,  also  took  the  oath 
•of  office.  On  the  8th  day  of  October,  the 
defendant  had  in  his  possession  school 
money  belonging  to  said  school  district, 
amounting  to  the  sum  of  $857.08,  and  con- 
tinued to  have  said  sum  of  money  in  his 
possession  as  treasurer  up  to  and  includ- 
ing the  6th  day  of  November,  1891.  On 
this  -  last  named  date,  Dunstan,  the  newly- 
elected  treasurer,  having  qualified  as  such, 
demanded  of  the  defendant  all  moneys,  pa- 
pers, warrants,  and  all  property  which  he 
had  and  held  as  such  treasurer,  and  there- 
upon the  defendant  gave  to  Dunstan  a 
written  order  upon  "Mr.  G.  L.  Beard,  Chey- 
enne National  Bank,"  requesting  that  the 
money  belonging  to  said  school  district 
be  passed  to  his  successor,  William  Dun- 
stan; and  at  that  time  the  latter  gave  to 
defendant  a  receipt  showing  that  he  had 
received  from  him  $1,910.59  In  school  war- 
rants. These  writings  are  set  out  in  full  in 
the  agreed  statement  of  facts  upon  which 
the  case  was  submitted  to  the  district  court. 
These  were  all  the  papers  passing  between 
defendant  and  his  successor  on  that  day. 
The  warrants  shown  in  the  above-mentioned 
receipt  were  warrants  which  had  been  paid 
by  defendant  to  divers  parties,  and  were 
held  by  him  as  vouchers.  The  defendant, 
during  all  the  time  he  was  treasurer  of 
said  district,  kept  and  deposited  for  safe- 
keeping in  the  Cheyenne  National  Bank  all 
the  money  which  came  to  his  hand  as  such 
treasurer,  which  was  kept  in  said  bank  as 
deposited  In  the  name  of  "William  Dolan, 
Treasurer"  of  said  school  district,  and  to 
the  credit  of  said  district.  G.  L.  Beard  was 
cashier  of  said  bank.  On  November  7th, 
v.S9P.no.7— 48 


Dunstan  transmitted  by  mail  to  said  cashier 
the  order  he  had  obtained,  which  was  re- 
ceived by  said  Beard  on  November  9th.  The 
letter  of  transmittal  requested  that  the 
money  of  said  school  district  be  placed  to 
the  credit  of  Dunstan.  The  cashier,  on  the 
same  day  that  he  received  the  order,  in- 
closed it  in  a  letter  to  defendant,  together 
with  a  blank  check,  and  requested  him  to 
sign  the  Inclosed  check,  and  hand  same  to 
Dunstan,  with  instructions  to  forward  same 
to  said  cashier,  stating  in  the  letter:  "Upon 
the  receipt  of  same,  will  credit  the  amount 
to  Mr.  Dunstan  as  treasurer  of  school  dist. 
No.  3."  Beard,  on  the  same  day,  also  noti- 
fied Dunstan  by  letter  of  his  actions  in  the 
premises,  and  stated  therein:  "When  Mr. 
Dolan  hands  you  this  check,  please  send 
it  to  me,  and  I  will  credit  your  account  as 
treasurer,  and  send  you  a  bank  book  and 
check  book."  Defendant,  being  absent  from 
home,  and  not  returning  until  November 
12th,  did  not  receive  the  cashier's  letter  until 
that  time,  and  then  he  signed  said  check, 
and  sent  the  same  by  mail  to  the  cashier. 
On  November  13,  1891,  the  Cheyenne  Na- 
tional Bank  suspended  and  closed  its  doors. 
On  that  day  there  was  a  deposit  In  said 
bank  to  the  credit  of  said  district  the  said 
sum  of  $857.08,  and  the  same  was  never 
received  by  Dunstan  as  treasurer.  Defend- 
ant resided  on  a  ranch  38  miles  from  Chey- 
enne, and  had  no  safe  or  convenient  place 
to  keep  the  money,  and  the  bank  was  pro- 
vided with  fire  and  burglar  proof  safes. 
Dunstan  resided  41  miles  from  Cheyenne. 
He  had  no  knowledge  that  the  money  was 
not  passed  to  his  credit  at  the  bank  until 
November  12th,  as  he  was  also  absent  from 
home.  A  receiver  was  duly  appointed  for 
the,  bank.  No  claim  has  been  presented  to 
the  receiver  by  any  person,  as  required  in 
the  case  of  claims  against  a  national  bank 
In  the. hands  of  a  receiver.  A  dividend  of 
25  per  "cent,  has  already  been  paid  upon  all 
duly-presented  claims,  and  there  is  in  the 
hands  of  the  receiver  the  sum  of  $214.27  to 
the  credit  of  the  owner  of  said  deposit,  and 
an  additional  dividend  will  also  be  paid. 
The  above  facts  appear  from  the  agreed 
statement,  and  are  all  that  are  necessary  to 
refer  to.  Some  of  those  stated  are  not  of 
Importance  In  disposing  of  the  questions  in- 
volved. The  agreed  statement  of  facts  took 
the  place  of  evidence,  the  issues  being 
formed  by  pleadings  as  in  other  cases,  and 
the  whole  case  was  submitted  to  the  trial 
court  upon  the  pleadings  and  agreed  state- 
ment The  district  court  found  for  the  de- 
fendant, and  rendered  judgment  in  his  favor. 
The  case  comes  to  this  court  on  error. 

It  Is  claimed  that  the  court  erred  in  Its. 
finding  and  judgment,  and  also  In  overrul- 
ing certain  demurrers  filed  to  second  and 
third  defenses' contained  in  the  answer.  It 
will  not  be  necessary  to  review  the  action  of 
the  court  In  respect  to  the  demurrers.  This 
is  not  an  action  upon  the. bond  of  defendant 
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given  as  treasurer  of  the  school  district,  and 
it  Is  not  pretended  that  it  Is.  No  mention 
of  a  bond  appears  in  either  the  pleadings  or 
agreed  statement,  unless  it  can  be  Inferred 
that  he  gave  a  bond  by  the  allegation  that 
he  duly  qualified  as  treasurer;  but  any  lia- 
bility thereunder  is  not  sought  to  be  en- 
forced In  this  action.  Neither  Is  It  an  action 
brought  against  the  defendant  as  for  money 
had  and  received,  or  to  recover  the  money 
belonging  to  the  school  district,  and  claimed 
to  remain  in  his  hands,  and  for  which  he  is 
liable,  as  in  an  ordinary  action  to  enforce 
such  liability.  Such  an  action  must  be 
brought  in  the  name  of  the  school  district 
The  language  of  the  petition  also  rebuts  the 
idea  that  it  is  brought  to  recover  any  al- 
leged general  balance  in  the  hands  of  the 
defendant  which  he  is  bound  to  respond  for. 
It  Is  clearly  and  distinctly  an  action  to  en- 
force and  recover  a  penalty  or  forfeiture 
which  it  Is  alleged  and  contended  arises  un- 
der section  3977  of  the  Revised  Statutes  of 
1887,  and  is  found  In  the  title  respecting 
schools,,  and  was  originally  incorporated  in 
the  school  laws  of  1873.  It  is  brought  in  the 
name  of  the  people  for  the  use  of  the  dis- 
trict, as  such  an  action  Is  authorized  to  be 
brought  by  the  provisions  of  section  3976. 
The  prayer  of  the  petition  is  for  Judgment 
for  the  sum  of  $1,714.16,  that  being  double 
the  amount  alleged  to  be  in  his  hands,  with 
interest  thereon  at  the  rate  of  5  per  cent 
per  month;  that  the  same  be  decreed  to 
belong  to  school  district  No.  3;  and  that 
William  Dunstan,  as  treasurer  of  said  dis- 
trict, be  decreed  to  receive  the  same  for  said 
district. 

Section  3977,  under  which  the  liability  is 
claimed  to  arise,  reads  as  follows:  "Any  of- 
ficer or  person  collecting  or  receiving  any 
fines,  forfeitures  or  other  moneys  and  refus- 
ing and  failing  to  pay  over  the  same  as  re- 
quired by  law,  shall  forfeit  double  the  amount 
so  withheld,  and  interest  thereon  at  the  rate 
of  five  per  cent  per  month  during  the  time  of 
so  withholding  the.  same."  The  next  preced- 
ing section  (3976)  is  as  follows:  "All  fines, 
penalties  and  forfeitures  provided  by  this 
title  may  be  recovered  by  action  in  the  name 
of  the  people  of  the  territory  (state)  of  Wyo- 
ming for  the  use  of  the  proper  school  dis- 
trict or  county,  and  when  they  accrue,  be- 
long to  the  respective  districts  or  counties  in 
which  they  may  have  accrued;  and  the  treas- 
urer for  their  districts,  and  the  county  com- 
missioners of  their  counties  are  hereby  au- 
thorized to  receive  and  apply  the  proceeds 
of  such  forfeitures  as  the  Interest  of  the 
permanent  fund  is  now  or  may  hereafter  be 
applied."  We  are  not  to  determine,  in  the 
first  Instance,  whether  the  defendant  has  any 
money  belonging  to  the  district  for  which  he 
is  liable  to  account  or  whether  he  is  gen- 
erally liable  to  pay  to  the  district  the  money 
which  was  in  the  bank  at  the  time  of  its  sus- 
pension, but  whether  he  is  liable  In  this 
form  of  action,  or  Indeed  any  other  form  of 


action,  for  a  penalty  or  forfeiture  for  the  re- 
fusal or  failure  to  pay  over  any  such  moneys 
as  are  alleged  by  the  petition  to  have  been 
in  his  hands,  and  as  are  disclosed  by  the 
agreed  statement  to  have  been  school  dis- 
trict moneys,  and  were  at  one  time,  at  least 
in  his  hands  and  under  his  control.  Such  lia- 
bility, If  any,  arises  under  section  3977.  No 
other  provision  of  law  imposes  It  and  wheth- 
er or  not  there  Is  such  a  liability  depends 
for  its  determination  upon  the  effect  and 
meaning  of  that  section.  The  penalty  im- 
posed thereby  accrues  when  any  oflicer  or 
person  collecting  or  receiving  any  fines,  for- 
feitures, _  or  other  moneys  refuses  and  fails 
to  pay  over  the  same  as  required  by  law.  It 
is  not  alleged  in  the  petition,  neither  does  it 
appear  from  the  agreed  statement  or  any 
other  place  In  the  record,  that  any  part  of  the 
money  claimed  to  be  in  defendant's  hands 
as  treasurer  or  late  treasurer  was  fines  or 
f(%feitures,  or  ever  received  from  such 
sources.  If  he  would  be  liable  at  all,  there- 
fore, it  must  be  for  the  reason  that  he  has 
collected  or  received  "other  moneys,"  within 
the  purview,  effect,  and  scope  of  that  section 
of  the  statute,  which  he  has  failed  and  re- 
fused to  pay  over  as  required  by  law.  We 
are  logically,  therefore,  led  Into  the  Inquiry 
as  to  the  effect  and  meaning  of  the  words 
"other  moneys"  In  the  connection  in  which 
they  are  used.  Various  considerations  assist 
in  arriving  at  a  just  and  proper  construction 
of  those  words.  In  the  first  place,  the  sec-1 
tion  under  discussion  Is  a  penal  statute.  It 
Imposes  a  very  severe  penalty  upon  the  per- 
son coming  within  its  provisions.  It  must 
therefore  be  construed  strictly.  This  is  a 
rule  of  universal  application.  "No  case  shall 
be  held  to  fall  within  it  which  does  not  fall 
both  within  the  reasonable  meaning  of  its 
terms,  and  within  the  spirit  and  scope  of  its 
enactment"  Endl.  Interp.  St  c  72;  Dudley 
v.  Telegraph  Co.,  54  Mo.  App.  391.  A  stat- 
utory liability  created  In  derogation  of  the 
common  law  cannot  be  enlarged  by  construc- 
tion. We  cannot  in  such  case  go  beyond  the 
clearly -expressed  provisions  of  the  act  City 
of  Detroit  v.  Putnam,  45  Mich.  263,  7  N.  W. 
815. 

Does  this  case  fall  within  the  reasonable 
meaning  of  the  terms,  and  also  within  the 
spirit  and  scope  of  the  enactment,  of  the  sec- 
tion before  us?  We  will  have  occasion  later 
on  to  refer  to  the  spirit  and  scope  of  Its  en- 
actment The  terms  of  the  statute  must  first 
absorb  our  attention.  Do  the  words  "other 
moneys"  mean  any  moneys  received  from 
whatever  source?  Do  they  mean  any  moneys 
which  constitute  a  general  balance  in  the 
hands  of  the  officer  who  happens  to  be  the 
regular  custodian  of  the  funds  of  a  school 
district  or  other  public  corporation,  and 
which  he  has  failed  to  pay  over  to  his  suc- 
cessor? They  are  general  words,  which, 
taken  alone,  might  have  reference  to  any 
moneys  received  from  the  most  ordinary  of 
sources;  but  they  are  immediately  preceded 
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by  particular  words  of  enumeration,  to  wit, 
"fines,  forfeitures."  We  understand  the  gen- 
eral rule  to  be  that,  where  there  are  gen- 
eral words  following  particular  and  specific 
words,  the  former  must  be  confined  to  things 
of  the  same  kind.  Suth.  St  Const  §  2G8. 
When  a  specific  enumeration  concludes  with 
a  general  term,  it  is  held  to  be  limited  to 
things  of  the  same  kind.  Id.  §  270.  "It  is 
restricted  to  the  same  genus  as  the  things 
enumerated."  In  a  statute  which  gave  to  a 
board  the  right  to  remove  an  officer  for  spe- 
cific causes,  "or  other  cause  satisfactory  to 
the  board,"  the  words  "or  other  cause"  were 
held  to  Include  only  "other  like  causes." 
State  v.  McGarry,  21  Wis.  49G.  See,  also, 
State  v.  Arnold,  55  Mo.  89;  Livermore  v. 
Board,  25  N.  J.  Law,  245;  Brailey  v.  In- 
habitants of  Southborough,  6  Cush.  141;  City 
of  St  Joseph  v.  Porter,  29  Mo.  App.  605. 
We  are,  It  is  true,  to  get  at  the  intent  of  the 
legislature  in  enacting  the  statute;  but  that 
we  must  do  by  a  consideration  of  the  con- 
text other  sections  or  acts  in  pari  materia, 
and  by  the  application  of  the  usual  and  well- 
known  rules  of  construction  of  words  or 
terms  employed.  Unless,  therefore,  the  con- 
text forces  a  different  construction,  or  other 
provisions  exist  affecting  this  matter  which 
lead  to  such  a  result,  we  are  Inclined,  and 
indeed  we  are  bound,  to  give  to  these  words 
that  construction  which  Is  required  by  the 
rules  already  referred  to;  and  this,  it  seems 
to  us,  is  more  consonant  with  reason  and 
justice.  Our  conclusion  is  that  the  words 
"other  moneys,"  in  this  section,  mean  other 
moneys  of  similar  or  like  character,— money 
which  has  been  received  from  like  sources, 
or  having  a  like  character  attached  to  them. 
In  the  case  of  U.  S.  v.  Kirby,  7  Wall.  482, 
Justice  Field  uses  the  following  language: 
"General  terms  should  be  so  limited  in  their 
application  as  not  to  lead  to  Injustice,  op- 
pression, or  an  absurd  consequence.  It  will 
always,  therefore,  be  presumed  that  the  legis- 
lature Intended  exceptions  to  its  language 
which  would  avoid  results  of  this  character." 
The  section  does  not  in  its  terms  confine  it- 
self to  school  officers.  In  that  sense  it  is 
general  in  character.  To  give  to  it  the  con- 
struction contended  for  by  counsel  for  plain- 
tiff in  error  would  have  the  effect  of  enlar- 
ging by  double  the  amount  the  liability  of  ev- 
ery officer  having  public  funds  in  his  control 
which  he  has  failed  to  pay  to  his  successor, 
—a  liability  which  is  not  agreeable  to  the 
other  provisions  of  law  on  that  subject  The 
district  treasurer  is  required  to  give  a  bond 
in  such  sum  as  the  county  commissioners 
shall  prescribe,  but  shall  not  exceed  1*4 
times  the  amount  handled  in  any  one  year. 
The  legislature,  when  enacting  this  section, 
certainly  did  not  have  In  contemplation  the 
liability  of  the  treasurer  in  double  the 
amount  It  may  be  said  that  such  penalty 
is  not  subject  to  the  bond,  and  the  legisla- 


ture may  well  not  have  taken  that  Into  con- 
sideration. That  may  be,  but,  had  they  in- 
tended such  an  extraordinary  liability,  they 
could  and  would  have  made  ample  provi- 
sion for  it 

Our  conclusion  seems  to  be  sustained  also 
by  a  reference  to  other  portions  of  the  stat- 
ute. Section  3974  provides  that  every  school- 
district  clerk  or  treasurer  who  shall  neglect 
or  refuse  to  deliver  to  their  successors  in  of- 
fice all  records  and  books  belonging  several- 
ly to  their  offices  shall  be  subject  to  a  fine 
not  exceeding  $500.  Had  it  been  within  the 
intention  of  the  legislature  to  Impose  a  pen- 
alty, such  as  is  found  in  3977,  for  the  failure 
of  treasurer  to  deliver  to  his  successor  any 
moneys  of  the  district  remaining  in  his 
hands,  It  could  easily  have  done  so;  and  the 
absence  of  such  a  clear  provision,  when  a 
penalty  is  imposed  for  failure  to  deliver  rec- 
ords and  books,  furnishes  a  very  strong  pre- 
sumption that  it  was  not  intended  to  add 
to  the  ordinary  liability  for  failure  to  pay 
over  money  to  a  successor.  The  ordinary 
responsibilities  of  a  public  treasurer,  especial- 
ly in  case  of  a  school  treasurer  who  serves 
without  compensation,  are  already  sufficient- 
ly burdensome  without  adding  thereto  by  a 
forced  construction  of  a  statute  which  does 
not  clearly  authorize  it  Again,  the  next 
preceding  section  to  3977  makes  provision  for 
the  recovery  of  fines,  penalties,  and  forfei- 
tures, and  designates  the  officers  who  shall 
receive  and  apply  the  same.  Following  such 
provisions  and  designation,  we  find  a  section 
imposing  a  penalty  for  a  failure  of  any  of- 
ficer receiving  or  collecting  fines  or  forfei- 
tures to  pay  the  same  over.  This  section  is 
probably  not  confined  to  the  fines  and  for- 
feitures recovered  in  actions  brought  under 
section  3976.  It  clearly  Is  confined  to  officers 
or  persons  who  have  collected  fines,  for- 
feitures or  penalties,  and  whose  duty  being 
to  pay  the  same  over,  have  not  done  so.  It 
applies  to  those  officials  or  persons  who  are 
holding  such  fines,  penalties,  or  forfeitures 
temporarily,  whose  duty  It  Is  merely  to  col- 
lect not  to  hold  and  retain;  not  the  regular 
custodian  thereof.  That  seems  to  be  the 
only  reasonable  meaning  of  the  terms  em- 
ployed, and  Is,  In  our  judgment  In  accord- 
ance with  the  spirit  and  scope  of  the  enact- 
ment We  do  not  thereby  entirely  eliminate 
from  the  words  "other  moneys"  any  meaning. 
Penalties  are  not  specifically  mentioned,  but 
can  well  come  under  the  designation  of 
"other  moneys."  We  conclude  that  the  de- 
fendant is  not  liable  to  the  penalty  provided 
for  by  section  3977,  for  the  reasons  above 
set  forth.  It  is  therefore  unnecessary  to  con- 
sider or  decide  the  other  questions  raised  by 
the  record  and  presented  by  counsel.  Judg- 
ment affirmed. 

GROESBECK,  O.  J-  and  CONAWAY.  J., 
concur. 
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(106  Cal.  451) 

HALL,  Road  Commissioner,  v.  KAUFFMAN. 

(No.  15,739.) 
(Supreme  Court  of  California.   March  19, 1895.) 
Obstruction  in  Highway — So  it  fob  Abatement 
— Review  on  Appeal — Objections  Waived. 

1.  The  use  of  land  by  the  public  for  the  pur- 
pose to  which  it  was  dedicated  is  sufficient  to 
show  an  acceptance  by  them. 

2.  Evidence  that  a  road  has  been  openly  and 
continuously  used  as  a  public  highway  for  over 
30  years,  with  the  knowledge  and  consent  of  the 
former  owner,  will  justify  a  finding  that  it  had 
been  dedicated  as  a  highway. 

3.  An  action  to  abate  an  obstruction  in  the 
public  highway  is  properly  brought  in  the  name 
of  the  road  commissioner. 

4.  In  an  action  to  abate  an  obstruction  in  a 
public  highway,  defendant  cannot  object,  on  ap- 
peal, that  the  notice  to  remove  the  obstruction 
was  not  sufficient,  it  being  put  in  evidence  with- 
out objection,  and  a  finding  that  it  was  given  not 
being  attacked  in  the  specifications  of  insufficien- 
cy of  evidence. 

Department  1.  Appeal  from  superior  court, 
Sonoma  county;  S.  K.  Dougherty,  Judge. 

Action  by  James  W.  Hall,  as  road  commis- 
sioner, against  John  Kauffman,  to  abate  an 
obstruction  erected  by  defendant  upon  a  pub- 
lic highway.  From  a  judgment  for  plaintiff 
and  order  denying  a  new  trial,  defendant  ap- 
peals. Affirmed. 

George  Pearce  and  Thomas  Rutledge,  for 
appellant.  Emmet  Seawell  and  J.  R.  Leppo, 
for  respondent 

VAN  FLEET,  J.  This  Is  an  appeal  by  de- 
fendant from  a  judgment  rendered  against 
him  and  an  order  denying  him  a  new  trial, 
in  an  action  brought  by  plaintiff,  as  road  com- 
missioner, to  remove  and  abate  an  encroach- 
ment and  obstruction  erected  by  defendant 
upon  a  public  highway.  The  court  found 
that  the  road  had,  for  more  than  30  years 
prior  to  the  commencement  of  the  action, 
been  "continuously,  peaceably,  uninterrupted- 
ly, notoriously,  openly,  and  with  the  knowl- 
edge and  consent  of  defendant  and  his  gran- 
tors, used  as  and  for  a  public  highway  and 
road  by  the  public  in  general,  and  by  all  per- 
sons who  chose  to  travel  such  road";  and 
"that  said  user,  as  aforesaid,  was  adverse  to 
the  possession  of  defendant  and  his  said  gran- 
tors, and  with  the  knowledge  and  consent  of 
said  defendant  and  his  grantors,  up  to  about 
April  1,  1893."  From  these  facts  the  court 
found  and  concluded  that  the  road  was  a 
public  highway  at  the  time  of  the  encroach- 
ment (which  was  made  in  1893);  and  that 
the  defendant  and  his  grantors  and  predeces- 
sors had  dedicated  said  road  to  the  public  as 
a  highway,  and  that  the  same  had  been  ac- 
cepted as  such.  These  findings  are  attacked 
aa  unsupported  by  the  evidence  in  various  par- 
ticulars, but  we  think  the  attack  unwarrant- 
ed. The  evidence  as  to  the  intention  to  dedi- 
cate is,  perhaps,  somewhat  meager,  but  we 
deem  it  substantially  conflicting,  while,  upon 
the  question  of  user,  it  was  practically  with- 
out conflict,  and  this  was  sufficient  to  show 
an  acceptance  by  the  public    "This  accept- 


ance is  generally  established  by  the  use  by 
the  public  of  the  land  for  the  purpose  to 
which  it  was  dedicated."  Smith  v.  City  of 
San  Luis  Obispo,  95  Cal.  470,  30  Pac.  591; 
People  v.  Davidson,  79  Cal.  170,  21  Pac.  538; 
Stone  y.  Brooks,  35  Cal.  497.  The  notice 
given  by  the  road  commissioner  to  defendant 
to  remove  the  obstruction  was,  we  think,  in 
substantial  compliance  with  the  statute;  but, 
if  otherwise,  defendant  is  not  In  a  position  to 
be  heard  upon  his  objection  thereto.  The  no- 
tice was  put  in  evidence  without  objection, 
and  the  finding  of  the  court  that  such  notice 
was  given  is  not  attacked  in  the  specifications 
of  insufficiency  of  evidence.  The  evidence 
was  sufficient  to  sustain  the  finding  as  to  the 
extent  'and  width  of  the  road.  The  action 
was  properly  brought  In  the  name  of  the  road 
commissioner.  Bailey  v.  Dale,  71  Cal.  36,  11 
Pac.  804;  San  Benito  Co.  v.  Whltesldes,  51 
CaL  416.  These  are  the  only  points  requir- 
ing special  mention.  We  find  no  error  in  the 
record,  and  the  judgment  and  order  denying 
a  new  trial  are  affirmed. 

We  concur:  GAROUTTE,  J.;  HARRI- 
SON, J. 

(106  Cal.  453) 
In  re  DAVIS'  ESTATE.   (No.  18.383.) 
(Supreme  Court  of  California.   March  19, 1895.) 
Administration— Rights  op  Widow— Release. 

1.  Under  Code  Civ.  Proc.  5  1365,  providing 
that  the  "relatives"  of  a  decedent  can  adminis- 
ter only  when  they  are  entitled  to  succeed  to 
his  personal  estate,  or  some  part  thereof,  letters 
of  administration  should  not  be  granted  to  the 
widow  of  decedent,  who  had  previously  entered 
into  a  contract  with  him  by  which  each  mutu- 
ally relinquished  all  inheritable  interest  in  the 
other's  estate,  such  contract  being  expressly  au- 
thorized by  Civ.  Code,  H  158,  159. 

2.  Under  Code  Civ.  Proc.  §  1365.  the  right 
of  the  widow  to  inherit  is  necessarily  involved  in 
the  application  for  letters;  and,  in  a  hearing  up- 
on such  application,  a  contract  showing  that 
the  widow  had  released  her  inheritable  interest 
in  decedent's  estate  is  admissible. 

In  bank.  Appeal  from  superior  court, 
Butte  county;  John  C.  Gray,  Judge. 

Appeal  by  B.  F.  Woollier  from  an  order 
denying  his  application  for  letters  of  admin- 
istration upon  the  estate  of  W.  W.  Davis, 
deceased,  as  nominee  of  Alice  A.  Davis, 
widow  of  said  deceased.  Affirmed. 

E.  M.  Gibson  and  Welles  Whltmore,  for 
appellant   A.  F.  Jones,  for  respondent 

VAN  FLEET,  J.  W.  W.  Davis  died  Intes- 
tate, In  the  county  of  Butte,  In  this  state, 
being  a  resident  of  said  county  at  the  time 
of  his  death,  and  leaving  estate  therein. 
Two  applications  were  made  for  letters  of 
administration  upon  his  estate,  one  by  the 
public  administrator  of  said  county,  and 
the  other  by  B.  F.  Woolner,  as  the  nominee 
of  Alice  A.  Davis,  the  widow  of  said  de- 
ceased. The  court  granted  the  application 
of  the  public  administrator,  and  denied  that 
of  Woolner,  and  the  latter  appeals.   At  the 
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hearing,  it  appeared  that  on  the  7th  day  of 
May,  1878,  the  said  W.  W.  Davis  and  Alice 
A.  Davis,  his  wife,  entered  into  written  ar- 
ticles of  separation,  whereby  they  agreed 
to  divide  their  property,  relinquish  all  claims 
of  every  nature  upon  the  property  of  each 
other  then  owned  or  thereafter  to  be  ac- 
quired, and  to  immediately  separate  and 
live  apart  from  each  other  during  their  nat- 
ural lives.  In  these  articles,  Alice  A.  Davis, 
the  wife,  stipulates  and  agrees,  for  the  con- 
sideration expressed,  "that  she  will  receive 
the  same  in  full  satisfaction  of  all  claims 
she  may  have  as  the  wife  of  said  W.  W. 
Davis  on  any  property  he  now  has  or  may 
in  any  manner  acquire;  *  *  *  and  hereby 
does  relinquish  and  surrender  forever  all 
claims  of  any  nature  she  may  now  or  here- 
after have  against  any  property  that  said 
W.  W.  Davis  may  now  have  or  may  here- 
after in  any  manner  acquire."  It  further 
appeared  that,  upon  the  execution  of  said 
articles,  the  parties  thereto  immediately  sep- 
arated, and  continued  to  live  apart  as  there- 
in stipulated  down  to  the  death  of  said  de- 
ceased; that  all  the  terms  and  conditions  of 
said  articles  to  be  kept  and  performed  by 
said  deceased  were  fully  executed  and  car- 
ried out  by  him;  and  that  said  articles  were 
in  full  force  and  effect  at  his  death. 

The  only  question  arising  upon  this  appeal 
is  whether,  upon  these  facts,  Alice  A  Davis, 
as  the  widow  of  deceased,  was  entitled  to 
letters  of  administration  upon  his  estate. 
If  she  was,  her  nominee  was  so  entitled,  and 
the  order  appealed  from  would  be  erroneous. 
The  grant  of  letters  of  administration  in 
case  of  intestacy  Is  provided  for  by  section 
1365  of  the  Code  of  Civil  Procedure,  which 
reads:  "Administration  of  the  estate  of  a 
person  dying  intestate  must  be  granted  to 
some  one  or  more  of  the  persons  herein- 
after mentioned,  the  relatives  of  the  de- 
ceased being  entitled  to  administer  only 
when  they  are  entitled  to  succeed  to  his  per- 
sonal estate  or  some  part  thereof;  and  they 
are  respectively  entitled  thereto  in  the  fol- 
lowing order:  (1)  The  surviving  husband  or 
wife,  or  some  competent  person  whom  he  or 
she  may  request  to  have  appointed.  (2)  The 
children.  (3)  The  father  or  mother.  (4) 
Etc."  It  Is  to  be  observed  that  the  statute 
makes  the  right  of  the  relations  to  admin- 
ister to  depend  upon  the  question  of  their 
right  to  succeed  to  the  personal  estate  or 
some  portion  thereof.  And  It  is  further  to 
be  noted  that  the  term  "relatives,"  as  used 
In  the  statute,  is  employed  In  Its  generic 
sense,  and  so  as  to  expressly  Include  the 
husband  and  wife  in  the  same  category  with 
the  other  relatives  therein  enumerated.  The 
right  of  the  widow  to  letters,  therefore,  in 
this  Instance,  depended  upon  whether  she 
was  entitled  to  inherit  any  of  her  husband's 
property.  We  think  it  clear  from  the  evi- 
dence that  she  was  not,  and  that  the  conclu- 
sion reached  by  the  court  below  was  cor- 
rect 


The  agreement  of  Separation  entered  Into 
between  Davis  and  his  wife  was  a  contract 
which  they  were  competent  to  make  with 
one  another,  and  one  in  fact  expressly  au- 
thorized by  the  statute.  Civ.  Code,  §8  158. 
159.  It  rested  upon  a  good  and  sufficient 
consideration,  and  was  fully  carried  out. 
The  obvious  purpose  was  not  only  to  defi- 
nitely sever  the  property  rights  of  the  par- 
ties, but  mutually  to  relinquish  and  release 
all  Inheritable  interest  of  each  in  the  prop- 
erty and  estate  of  the  other.  It  was  apt  and 
ample  in  form  for  the  purpose,  and  that  such 
was  its  effect  we  have  no  doubt.  And  that 
its  purpose  and  effect  In  that  regard  are  to 
be  upheld  is  fully  sustained  by  authority. 
Dilllnger's  Appeal,  35  Pa.  St.  357;  Wickers- 
ham  v.  Comerford,  96  Cal.  433,  31  Pac.  358; 
In  re  Noah's  Estate,  73  CaL  583,  15  Pac. 
287;  Id.,  88  Cal.  468,  26  Pac.  361.  See,  also, 
as  bearing  upon  the  question,  In  je  Garce- 
lon's  Estate  (CaL)  38  Pac.  414. 

The  appellant  contends  that,  inasmuch  as 
the  agreement  could  not  and  did  not  take 
from  the  wife  her  status  as  such,  she  re- 
mains the  widow  of  deceased,  and  is  en- 
titled to  administer  upon  his  estate,.  Irre- 
spective of  the  question  as  to  her  right  in 
the  property;  In  other  words,  that  she  Is  so 
entitled  merely  by  reason  of  being  the 
widow,  and  that  the  question  as  to  heirship 
is  not  involved  on  an  application  for  the 
grant  of  letters.  But  in  neither  respect  can 
appellant's  position  be  sustained  without  do- 
ing violence  to  the  express  language  of  the 
statute.  In  the  first  place,  as  we  have  seen, 
the  right  of  the  widow  to  administer,  like 
that  of  any  other  relative,  is  made  to  depend 
upon  her  right  to  take  of  the  personal  es- 
tate; and,  that  being  so,  the  question  as  to 
her  right  to  inherit  Is  necessarily  Involved 
In  the  application  for  letters.  See  Howell 
v.  Budd,  91  Cal.  342,  27  Pac  747;  In  re 
Carmody's  Estate,  88  Cal.  618,  26  Pac  373. 
Of  course,  she  remains  the  widow,  since  the 
parties  could  not  by  their  contract  change 
their  matrimonial  status;  but  it  was  per- 
fectly competent  for  them  to  alter  their  legal 
relations  as  to  their  property,  and  this  they 
accomplished.  The  wife  contracted  away 
her  Inheritable  interest  In  her  husband's 
property,  and  with  that  right  went  the  right 
to  administer  upon  his  estate  The  principle 
involved  in  this  provision  of  the  statute,  re- 
stricting the  right  of  administration  to  those 
relatives  entitled  to  take  the  personal  estate. 
Is  not  new.  It  Is  but  the  expression  of  a 
policy  which  will  be  found  to  control  in  the 
statutes  of  many,  if  not  most,  of  the  states 
upon  the  subject,  and  is  well  recognized  In 
England.  It  has  Its  foundation  in  the  con- 
sideration that  administration  should  be 
committed  to  those  who  are  the  ultimate 
residuary  beneficiaries  of  the  estate,— those 
to  whom  the  property  will  go  after  adminis- 
tration. Its  reason  Is  well  stated  In  1  Woer- 
ner,  Adm'n,  8  235,"  where  It  Is  said:  "It  Is 
obvious  that  those  who  will  reap  the  benefit 
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of  a  wise,  speedy,  and  economical  adminis- 
tration, or,  on  the  other  hand,  suffer  the  con- 
sequences of  waste,  Improvidence,  or  mis- 
management, have  the  highest  interest  and 
most  influential  motive  to  administer  prop- 
erty." And  this  principle  is  held  to  apply 
to  the  case  of  a  husband  or  wife,  when  for 
any  reason  not  entitled  to  inherit,  equally 
with  any  other  relative.  1  Woerner,  Adm'n, 
§S  235-237;  Randall  v.  Shrader,  17  Ala.  333; 
Maurer  v.  Naill,  5  Md.  324;  Ward  v.  Thomp- 
son, 6  Gill  &  J.  349.  It  also  follows  from 
these  principles  that  the  agreement  of  sep- 
aration was  competent  and  admissible  for 
the  purpose  offered,  and  the  lower  court  did 
not  err  In  overruling  appellant's  objection 
thereto.   Order  affirmed. 

We  concur:  BEATTY,  O.  J.;  HARRISON, 
J.;  GAROUTTE,  J. 

McFARLAND,  J.  I  concur  In  the  Judg- 
ment and  In  the  opinion  of  Mr.  Justice  VAN 
FLEET.  It  is  to  be  observed,  however,  that 
the  case  was  tried,  and  is  argued  here,  upon 
the  theory  that  by  the  "articles  of  separa- 
tion" Mrs.  Davis  relinquished  all  her  rights 
as  heir  of  her  husband.  As  to  the  question 
whether  or  not  she  did  so  relinquish  her 
heirship  I  express  no  opinion.  The  language 
of  the  said  articles  is  very  different  from 
that  employed  in  the  case  of  In  re  Garce- 
lon's  Estate  (Cal.)  38  Pac.  414. 
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PACIFIC  MUT.  LIFE  INS.  CO.  v.  FISHER 

et  al.   (No.  19,361.) 1 
(Supreme  Court  of  California.   March  8,  1895.) 

Notick  o»  Appeal— Mechanics'  Liens — Interest 
— Attorney's  Fees — Review. 

1.  Notice  of  appeal  by  plaintiff  in  fore- 
closure, from  an  adjudication  that  certain  Me- 
chanics' liens  are  entitled  to  priority  over  the 
mortgage,  must  be  served  on  the  mortgagoi  and 
his  grantee,  to  entitle  the  plaintiff  to  a  modifica- 
tion of  the  judgment  as  to  priorities,  where  snch 
modification  might  shift  the  personal  responsi- 
bility, as  between  the  mortgagor  and  his  grantee, 
as  to  the  personal  liability  for  the  liens. 

2.  But  such  judgment  may  be  modified  with- 
out the  mortgagor's  grantee  being  served  with  no- 
tice, to  the  extent  of  determining  that  the  lien 
claimants  have  no  lien  upon  the  mortgaged 
premises. 

3.  One  who  contracts  with  the  owner  to  do 
the  plumbing  for  a  building  is  an  original  con- 
tractor, and  entitled,  under  Code  Civ.  Proc.  § 
1187,  to  file  his'claim  of  lien  "within  sixty  days 
after  the  completion  of  his  contract,"  although 
such  filing  be  prior  to  the  completion  of  the  build- 
ing. 

4.  In  a  judgment  foreclosing  liens  for  mate- 
rials furnished  under  contracts  with  the  owner, 
interest  is  properly  allowed  from  the  date  pay- 
ment should  be  made,  as  to  contracts  fixing  the 
date,  and  as  to  the  others  from  the  commence- 
ment of  the  several  actions  to  foreclose  the  liens. 

5.  The  claim  of  one  who  has  furnished  ma- 
terials from  time  to  time  as  needed,  and  received 
payments  on  account,  is  not  unliquidated,  but  his 
right  to  recover  becomes  vested  at  the  commence- 
ment of  his  action  to  foreclose  his  lien,  and  he  is 
entitled  to  Interest  thereon  from  that  date. 

H.  Reasonable  attorney's  fees,  authorized 
by  Code  Civ.  Proc.  fi  1195,  to  be  allowed  daim- 

i  Rehearing  denied* 


ants  of  liens,  are  to  be  fixed  by  the  court,  irre- 
spective of  any  averment  In  the  complaint  as  , 
to  what  would  be  a  reasonable  amount;  and,  in 
the  absence  of  evidence  as  to  the  amount  of  serr- 
Ices,  the  allowance  will  not  be  reversed  because 
In  excess  of  the  amount  so  designated  in  the 
complaint 

7.  A  judgment  foreclosing  a  lien,  in  favor 
of  one  who  is  not  shown  by  the  record  everto 
have  filed  any  claim  of  lien,  and  also  allowing 
him  attorney's  fees,  will  be  reversed. 

8.  An  allowance  for  the  materials  alone,  in 
favor  of  one  who  performed  no  labor,  although 
he  embraced  .both  labor  and  materials  in  his 
claim,  will  not  be  reversed,  and  the  entire  claim 
rejected,  under  Code  Civ.  Proc.  §  1202.  providing 
that  the  lien  of  any  person  who  shall  willfully 
include,  in  his  claim,  work  or  materials  not  done 
or  furnished  shall  be  forfeited,  where  the  record 
contains  no  evidence  to  show  whether  the  false 
ite«D  was  included  willfully. 

9.  A  lien  for  all  materials  furnished,  wheth- 
er under  an  express  or  implied  contract,  tnkea 
effect  by  relation  as  of  the  date  of  furnishing 
the  first  materials,  and  Is  entitled  to  priority 
over  a  subsequently  recorded  mortgage,  although 
other  portions  may  have  been  furnished  after  it 
was  recorded. 

10.  A  conclusion  of  law  by  the  court,  made 
after  finding  the  facts  as  to  the  priority  of  hen 
as  between  a  mortgage  and  certain  claims  for 
labor  and  materials,  is  not  reviewable  on  a  mo- 
tion for  a  new  trial. 

11.  A  party  cannot  assign  as  error  a  particular 
part  of  a  judgment,  as  to  which  he  has  not  ap- 
pealed. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;  E.  S.  Torrence,  Judge. 

Action  by  the  Pacific  Mutual  Life  Insur- 
ance Company  against  John  C.  Fisher  and 
others  to  foreclose  a  mortgage.  From  a  Judg- 
ment that  the  defendants,  other  than  the 
said  Fisher,  are  entitled  to  laborers'  and 
material  men's  liens  upon  the  mortgaged 
lands,  and  that  they  are  prior  to  the  lien  of 
the  mortgage,  plaintiff  appeals.  Modified. 

Fox  &  Kellogg,  for  appellant.  Trlppet. 
Boone  &  Neale,  Parrlsb,  Mossbolder  &  Davis. 
Works  &  Works.  Shaw  &  Holland,  Wellborn, 
Stevens  &  Wellborn,  Hunsaker,  Brltt  & 
Goodrich,  and  E.  W.  Britt,  for  respondents. 

HARRISON,  J.  In  April,  1891,  the  San 
Diego  Opera-House  Company,  a  corporation, 
commenced  the  construction  of  an  opera 
bouse  upon  certain  lands  In  the  city  of  San 
Diego,  employing  the  laborers  and  procuring 
the  materials  therefor,  without  the  interven- 
tion of  an  original  contractor,  for  the  entire 
work.  The  land  upon  which  the  building 
was  constructed  was  at  that  time  owned  by 
the  defendant  Fisher,  who  was  ttie  president 
of  the  opera-house  company,  and  directed  the 
construction  of  the  building  as  Its  president 
and  in  Its  behalf.  Fisher  continued  to  be 
the  owner  of  the  land  until  November  20, 

1891,  when  he  conveyed  It  to  the  corporation. 
The  building  was  completed  February  22, 

1892,  and  within  30  days  thereafter  various 
claims  of  liens  »for  materials  and  labor  were 
filed  In  the  recorder's  office.  June  12,  1891, 
Fisher  and  his  wife  executed  to  the  plain- 
tiff a  mortgage  upon  the  lands  on  which  the 
building  was  being  constructed,  to  secure  his 
promissory  note  for  $30,000,  then  loaned  to 
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bim  by  the  plaintiff;  and  on  November  5, 
1801,  the  plaintiff  made  him  a  further  loan 
of  $12,500,  which  was  consolidated  with  the 
former  loan,  and  a  new  mortgage  made  to 
the  plaintiff  by  Fisher  and  his  wife  to  secure 
the  payment  of  $42,500,  the  amount  of  the 
two  loans.  In  July,  1892,  the  plaintiff 
brought  this  action  to  foreclose  the  said 
mortgages  to  It,  making  the  several  lien 
claimants  defendants.  Upon  the  trial  of  the 
cause  the  court  rendered  Judgment  in  favor 
of  the  plaintiff,  and  against  Fisher,  for  the 
sum  of  $74,905,  together  with  its  costs,  and 
in  favor  of  the  several  lien  claimants,  and 
against  the  San  Diego  Opera-House  Com- 
pany, for  the  amount  of  their  respective 
liens,  aggregating  upwards  of  $20,000;  and 
directing  a  sale  of  the  land,  and  the  appro- 
priation of  the  proceeds  thereof— First,  to  the 
payment  of  the  liens  of  the  respondents; 
and,  secondly,  to  the  claim  of  the  plaintiff. 

1.  The  plaintiff  has  appealed  from  that 
portion  of  the  judgment  which  determines 
that  the  respondents  have  any  lien  upon  the 
premises,  and  also  from  that  portion  of  the 
judgment  which  gives  to  their  lien  a  priori- 
ty over  the  lien  of  the  plaintiff.  The  respond- 
ents contend  that  the  appeal  of  the  plaintiff 
cannot  be  considered,  for  the  reason  that  its 
notice  of  appeal  has  not  been  served  upon  the 
"adverse  party,"— that  is,  upon  all  the  par- 
ties to  the  action  Avho  would  be  injuriously 
affected  by  a  reversal  or  modification  of  the 
judgment;  and  they  have  moved  for  a  dis- 
missal of  the  appeal  upon  that  ground.  They 
are  not  precluded  from  making  this  motion 
by  reason  of  the  fact  that  the  cause  had 
been  previously  submitted  to  the  court  for 
decision.  In  re  Castle  Dome  Mining  &  Smelt- 
ing Co.,  79  Cal.  24G,  21  Pac.  746.  The  notice 
of  appeal  states  that  the  appeal  Is  taken 
"from  that  part  and  so  much  of  said  judg- 
ment and  decree  as  adjudges  and  determines 
that  out  of  the  proceeds  of  sale  of  said  mort- 
gaged premises,  or  of  any  part  thereof,  there 
be  paid  to  the  said  defendants,  or  to  either 
or  any  of  them,  any  sum  of  money  what- 
ever prior  to  the  payment  of  the  full  amount 
due  to  said  plaintiff  under  said  decree;  also 
from  that  part  and  so  much  of  said  Judg- 
ment and  decree  as  makes  the  payment  of  the 
amount  due  to  plaintiff  under  said  decree 
second  in  order  to  the  payment  of  the  claim 
of  said  defendants,  or  either  or  any  of 
them."  The  judgment  appealed  from,  after 
determining  the  amounts  due  from  Fisher  to 
the  plaintiff,  and  from  the  San  Diego  Opera- 
House  Company  to  the  several  lien  claimants, 
orders  and  directs  a  sale  of  the  premises,  and 
that  "out  of  the  proceeds  of  such  sale  there 
be  paid  to  the  holders  of  said  liens,  other 
than  the  mortgage  lien  of  plaintiff,  any  bal- 
ance that  may  remain  due  to  them  for  prin- 
cipal, Interest,  and  costs  under  this  decree, 
after  first  paying  the  costs  and  expenses  of 
such  sale;  second,  to  the  payment  of  the 
amount  due  the  plaintiff  under  this  decree 
for  its  principal,  Interest,  counsel  fees,  and 


costs  of  suit";  and  then  further  orders  and 
decrees  that  "If,  after  applying  the  proceeds 
of  such  sale  in  manner  and  form  aforesaid, 
there  be  any  deficiency  due  to  either  of  the 
said  lien  claimants  or  the  plaintiff  herein,  the 
amount  of  such  deficiency  be  reported  to  the 
court,  and  that  judgment  be  thereupon  dock- 
eted in  favor  of  such  lien  claimants,  respec- 
tively, for  the  amounts  of  such  deficiency  in 
favor  of  the  lien  claimants,  respectively, 
against  the  said  San  Diego  Opera-House 
Company  and  In  favor  of  the  plaintiff  herein, 
for  any  amount  of  deficiency  that  may  re- 
main in  its  favor  against  the  said  defendant 
John  C.  Fisher,  and  that  the  party  or  parties 
In  whose  favor  judgment  is  so  docketed  may 
have  execution  therefor."  The  notice  of  ap- 
peal was  not  served  upon  either  Fisher  or 
the  opera-house  company,  and  we  are  of  the 
opinion  that  the  failure  to  serve  these  de- 
fendants is  fatal  to  the  plaintiff's  right  to 
have  this  portion  of  the  judgment  considered 
upon  this  appeal.  The  modification  in  the 
Judgment  which  the  plaintiff  seeks  would 
have  the  effect  to  change  the  personal  liabili- 
ty of  these  defendants  in  case  the  proceeds 
of  the  sale  should  be  insufficient  to  satisfy 
the  Hens  in  favor  of  the  appellant,  as  well  as 
those  of  the  respondents,  and  would  Injuri- 
ously affect  the  interest  of  the  opera-house 
company.  It  Is  only  upon  the  theory  that 
the  proceeds  of  such  sale  will  leave  such  a  de- 
ficiency that  the  plaintiff  is  interested  in 
having  the  judgment  modified,  and  it  is 
readily  seen  that  the  modification  sought  by 
the  plaintiff  might  operate  to  the  detriment 
of  the  opera-house  company.  As  the  Judg- 
ment now  stands,  if  the  premises  should  sell 
for  the  amount  of  the  plaintiff's  Judgment, 
the  respondents  would  be  fully  paid,  and  the 
opera-house  company  discharged  of  all  per- 
sonal liability;  whereas,  if  the  order  of  pri- 
ority contained  in  the  judgment  should  be  re- 
versed, and  the  property  should  sell  for  the 
same  amount,  Fisher  would  be  discharged 
of  all  personal  liability,  and  the  opera-house 
company  would  be  personally  liable  for  the 
entire  amount  of  the  liens  of  the  respondents. 
To  this  extent  would  the  reversal  of  the  judg- 
ment in  this  particular  make  the  opera-bouse 
company  pay  the  debts  of  Fisher.  This  court 
can  have  no  jurisdiction  to  render  such  a 
judgment,  unless  the  parties  to  be  affected 
thereby  are  before  it. 

2.  The  appeal  from  that  portion  of  the  Judg- 
ment which  determines  that  the  respondents, 
or  either  of  them,  have  a  Hen  upon  the  mort- 
gaged premises  is  not  necessarily  open  to  the 
same  objection.  The  plaintiff  is  at  liberty  to 
falsify  any  of  these  Hens  for  the  purpose  of 
reducing  the  amount  to  be  appropriated  out 
of  the  proceeds  of  the  sale  before  making  any 
application  therefrom  to  its  own  claim,  even 
in  the  absence  of  the  opera-house  company,  if 
such  reduction  can  be  made  without  Injuri- 
ously affecting  that  defendant.  It  was  com- 
petent for  the  plaintiff  In  the  trial  court  to 
defeat  any  claim  of  lien,  even  though  it  had 
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been  assented  to  by  the  opera-house  company, 
and  it  has  the  same  right  upon  this  appeal, 
except  as  the  exercise  of  such  right  may  have 
the  effect  to  transfer  an  obligation  from  the 
property  to  a  personal  obligation  of  that  de- 
fendant To  the  extent  that  the  record  shows 
that  the  obligation  of  the  opera-house  com- 
pany may  be  extinguished,  the  plaintiff  is  en- 
titled to  have  the  judgment  modified  in  the 
absence  of  that  defendant,  since  such  modi- 
fication would  not  be  adverse  to  its  Interests. 
See  Green  v.  Berge  (Cal.)  38  Pac.  539. 

(a)  George  A.  Merrltt,  one  of  the  respond- 
ents, made  a  contract  In  writing  with  Fisher, 
as  the  president  of  the  opera-house  company, 
to  do  the  work  of  plumbing  and  to  furnish 
the  materials  therefor  in  the  building.  He 
completed  his  contract,  February  4,  1892,  and 
on  the  10th  of  February  he  filed  with  the 
county  recorder  his  claim  of  Hen  therefor. 
The  appellant  contends  that  this  claim  of  lien 
should  have  been  disallowed,  for  the  reason 
that  It  was  filed  prior  to  the  completion  of 
the  building.  Merritt  was,  however,  an  "Orig- 
inal contractor"  for  this  portion  of  the  con- 
struction of  the  building,  and  under  the  terms 
of  section  1187,  Code  Civ.  Proc.,  could  file  his 
claim  of  lien  "within  sixty  days  after  the 
completion  of  his  contract,"  Irrespective  of 
the  time  when  the  building  was  completed. 
The  chapter  in  the  Code  relating  to  mechan- 
ics' liens  does  not  contemplate  that  there  can 
be  no  original  contractor  except  for  the  entire 
work  of  constructing  the  building.  For  the 
purpose  of  constructing  the  building,  the 
owner  may  enter  into  different  original  con- 
tracts for  the  different  departments  of  work 
involved  therein.  If  he  should  enter  Into  a 
contract  with  one  person  for  the  construction 
of  the  building  in  all  its  parts,  except  the 
painting,  and  should  afterwards  enter  Into  a 
contract  with  another  person  to  do  the  paint- 
ing of  the  building,  each  of  these  individuals 
would  be  an  original  contractor,  within  the 
meaning  of  the  statute,  and  it  would  be  im- 
material whether  the  latter  contract  was  en- 
tered into  prior  to  or  subsequent  to  the  com- 
pletion of  the  former  one.  If  the  owner  did 
not  enter  into  the  latter  contract  until  after 
the  completion  of  the  former  contract,  it  could 
not  be  claimed  that  a  lien  to  be  filed  therefor 
would  in  any  respect  depend  upon  the  comple- 
tion of  the  building.  It  would  be  equally 
immaterial  whether  such  contract  was  en- 
tered into  during  the  performance  of  the  prior 
contract,  or  whether  the  work  to  be  done  un- 
der the  contract  was  to  be  performed  after  or 
prior  to  the  completion  of  the  other  contract. 
The  laborers  and  material  men  under  Merrltt 
would  be  entitled  to  a  lien,  and  the  contract 
price  with  him  would  be  the  limit  of  the 
owner's  liability  for  such  liens.  La  Grill  v. 
Mallard,  90  Cal.  373,  27  Pac.  294;  Baird  v. 
Peal!,  92  Cal.  235,  28  Pac.  285;  Sparks  v. 
Mining  Co.,  55  Cal.  389,— merely  hold  that  a 
material  man  who  furnishes  materials  direct- 
ly to  the  owner  is  not  an  original  contractor, 
in  the  sense  of  the  statute,  for  the  reason  that 


there  can  be  no  subcontractor  or  Intervening 
lienor;  and,  consequently,  that  he  must  file 
his  claim  of  lieu  within  30  days  after  the 
completion  of  the  building.  Schwartz  v. 
Knight,  74  Cal.  432,  1G  Pac.  235,  Is  to  the 
same  effect 

(b)  To  some  of  the  claimants  the  court  al- 
lowed interest  up  to  the  time  of  entering 
judgment  upon  the  principal  sum  found  due 
for  the  materials  furnished.  For  some  of 
these  claims  the  materials  were  furnished  un- 
der a  contract  prescribing  the  time  of  pay- 
ment while  In  others  no  time  of  payment  was 
provided,  other  than  would  be  implied  from 
the  transaction  itself.  When  the  contract 
fixed  the  date  of  payment,  interest  was  al- 
lowed from  that  date.  In  others  the  date 
from  which  interest  was  allowed  does  not  ap- 
pear, but  presumably  it  was  allowed  from  the 
commencement  of  the  several  actions  to  fore- 
close the  liens.  There  was  no  error  in  thus 
allowing  interest.  The  appellant  has  not  cit- 
ed any  authority  to  sustain  its  contention  that 
Interest  should  not  be  allowed,  and  it  has 
been  held  In  other  states  that  the  claimants 
are  entitled  to  Interest.  Falls  Co.  v.  Riley,  1 
Or.  183;  Trustees,  etc.  v.  Heise,  44  Md.  472; 
Johnson  v.  Boudry,  116  Mass.  196.  If  the 
action  were  merely  to  recover  for  the  mate- 
rials, the  claimant  would  be  entitled  to  inter- 
est from  the  time  the  purchaser  had  agreed 
to  pay  for  them,  and,  if  there  were  no  ex- 
press agreement,"  he  would  be  entitled  to  in- 
terest at  least  from  the  time  of  filing  his 
complaint;  and  the  lien  which  the  statute 
gives  him  is  as  extensive  as  the  claim  which 
it  is  Intended  to  protect  If  a  claimant  has 
furnished  materials  from  time  to  time  as  they 
were  needed,  and  receives  payments  on  ac- 
count his  claim  Is  not  "unliquidated  and  open 
to  be  adjudicated,"  as  urged  by  appellant 
At  the  time  he  commenced  the  action  to  fore- 
close his  lien,  his  right  to  recover  that  open 
account  was  vested  In  him,  and  was  capable 
of  being  made  certain  by  calculation,  and  he 
was  also  entitled  to  recover  Interest  thereon 
from  that  date.    Civ.  Code,  §  3287. 

(c)  Some  of  the  claimants,  in  their  com- 
plaint for  the  foreclosure  of  the  liens,  asked 
for  counsel  fees,  and  designated  what  would 
be  a  reasonable  amount  for  such  fee.  In  ren- 
dering its  decision,  the  court  allowed  them  a 
sum  in  excess  of  the  amounts  so  designated, 
and  this  Is  assigned  as  error.  Section  1195, 
Code  Civ.  Proc,  authorizes  the  court  to  allow 
reasonable  attorney's  fees  to  each  Hen  claim- 
ant whose  lien  is  established  for  services  In 
the  superior  and  supreme  courts.  This  allow- 
ance is  an  incident  of  the  judgment  (Rapp  v. 
Gold  Co.,  74  Cal.  532,  16  Pac.  325).  and  is  to 
be  fixed  by  the  court  irrespective  of  any  aver- 
ment in  the  complaint  (Mulcahy  v.  Buckley, 
100  Cal.  490,  35  Pac.  144).  The  averment  of 
the  amount,  not  being  essential,  is  not  there- 
fore, conclusive,  and  was,  at  most  only  an 
opinion  based  upon  an  estimate  of  services  to 
be  rendered.  The  court  was  authorized  tt> 
exercise  its  discretion  in  the  allowance  of 
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these  fees,  and,  in  the  absence  of  any  evi- 
dence regarding  the  amount  of  services,  its 
action  cannot  be  reviewed  here.  See  Watson 
v.  Sutro,  103  Cal.  169,  37  Pac.  201. 

(d)  The  court  found  that  the  respondent 
Heath  was  entitled  to  a  lien  to  the  extent  of 
$112.30  and  costs.  The  record,  however,  fails 
to  show  that  Heath  ever  filed  any  claim  of 
lien  with  the  county  recorder,  and  the  judg- 
ment of  the  court  to  that  extent  is  erroneous. 
As  he  did  not  establish  his  lien,  the  court 
was  not  authorized  to  allow  him  any  attor- 
ney's fees  or  any  amount  for  filing  a  claim 
of  lien,  and  these  sums,  amounting  to  $60.30, 
should  be  deducted  from  the  amount  allowed 
him.  As  he  failed  to  establish  a  lien,  it  was 
error  for  the  court  to  direct  the  payment  of 
his  claim  for  materials  out  of  the  proceeds-of 
the  sale  of  the  building;  but  the  opera-house 
company  is  not  before  the  court  on  this  ap- 
peal, and,  as  we  can.iot  modify  the  judgment 
in  any  respect  which  will  increase  its  liabil- 
ity, we  are  unable  to  direct  any  further  mod- 
ification of  the  judgment  than  to  strike  there- 
from the  suma  thus  allowed. 

(e)  The  Coronado  Foundry  &  Machine  Com- 
pany in  its  complaint  alleged,  as  a  part  of 
its  claim,  that  it  had  performed  work  and  la- 
bor upon  the  building  for  which  the  opera- 
house  company  agreed  to  pay  it  $123.25,  in 
addition  to  paying  for  the  materials  which  it 
had  furnished.  The  court  finds  that  it  fur- 
nished the  materials,  but  that  it  did  not  per- 
form any  labor,  and  allowed  its  claim  of  lien 
for  the  materials  alone.  The  appellant  urges 
that  the  entire  claim  of  this  respondent 
should  have  been  rejected  by  reason  of  its 
having  Included  therein  the  claim  for  such  la- 
bor. Section  1202,  Code  Civ.  Proa,  provides: 
"Any  person  who  shall  willfully  Include  in 
his  claim,  filed  under  section  1187.  work  or 
materials  not  performed  upon  or  furnished 
for  the  property  described  in  the  claim  shall 
forfeit  his  lien;"  and  it  was  held  in  Lumber 
Co.  v.  Neal,  91  Cal.  362,  27  Pac.  743,  that  this 
provision  must  not  only  be  strictly  construed, 
but  the  evidence  under  which  it  is  invoked 
should  be  clear  and  convincing  that  the  vio- 
lation was  willful  and  Intentional.  The  claim 
Itself  is  not  in  the  record,  and  Its  contents  are 
only  a  subject  of  inference;  but,  aside  from 
this,  the  record  does  not  contain  any  evidence 
concerning  the  claim,  and  the  finding  of  the 
court  In  favor  of  Its  validity  is  not  to  be  set 
aside  upon  a  mere  surmise. 

3.  The  plaintiff  moved  for  a  new  trial  as  to 
the  claim  of  Sosman  and  Landis,  and  has  ap- 
pealed from  the  order  denying  its  motion. 
The  motion  was  made  upon  the  minutes  of 
the  court,  and  the  notice  of  intention  speci- 
fied that  the  evidence  was  insufficient  to  show 
that  the  materials  for  which  these  defendants 
claimed  a  Hen  "were  furnished  or  commenced 
to  be  furnished  prior  to  the  11th  day  of  No- 
vember, 1892,  the  day  on  which  plaintiff's 
said  mortgage  was  recorded."  The  year 
"1892"  Is  evidently  a  clerical  error  for  "1891," 
and  it  Is  sufficient  to  say  that  there  was  evi- 


dence that  a  portion  of  the  materials  for 
which  they  claimed  a  lien  was  furnished  in 
September  of  that  year.  Their  Hen  for  all 
the  materials  that  they  furnished  for  the 
building  would  relate  to  this  date,  notwith- 
standing the  fact  that  another  portion  was 
furnished  subsequent  to  November  11th,  and 
under  an  express  contract  The  Hen  commen- 
ces when  the  claimant  begins  to  furnish  the 
materials,  and  includes  all  the  materials  that 
he  may  thereafter  furnish  for  the  building 
(McCrea  v.  Craig,  23  Cal.  525),  whether  they 
are  furnished  under  an  express  contract  in 
which  the  terms  and  quantity  are  fixed,  or 
under  a  contract  implied  from  their  purchase 
and  use  in  the  building  from  time  to  time  as 
they  are  needed.  The  material  man  cannot 
file  his  claim  of  Uen  until  after  the  comple- 
tion of  the  building,  but  he  must  then  in- 
clude in  It  aU  the  materials  which  he  has  fur- 
nished, and  not  file  a  separate  claim  for  those 
furnished  under  different  contracts;  and  the 
lien  for  which  the  claim  Is  thus  filed  will  re- 
late to  the  time  when  he  first  began  to  fur- 
nish the  materials.  The  plaintiff  also  speci- 
fied in  Its  notice  of  intention  the  insufficiency 
of  the  evidence  to  justify  the  decision  of  the 
court  that  the  Hen  of  these  defendants  had 
priority  to  the  Hen  of  the  plaintiff,  and  that 
the  ruling  of  the  court  to  that  effect  was  an 
error  of  law.  This  decision  of  the  court  is 
not,  however,  a  finding  of  fact  or  a  ruling 
made  In  the  course  of  the  trial,  but  Is  the  con- 
clusion of  law  which  it  made  after  the  facts 
had  been  found,  and  it  is  well  settled  that  the 
conclusion  of  law  which  the  court  draws  from 
the  facts  cannot  be  reviewed  upon  a  motion 
for  a  new  trial.  Estate  of  Doyle,  73  Cal.  571, 
15  Pac.  125;  Brison  v.  Brison,  90  Cal.  327,  27 
Pac.  186. 

4.  The  plaintiff  also  urges  that  the  court 
erred  In  its  directions  respecting  the  sale  of 
the  premises  under  foreclosure,  but,  as  it  has 
not  appealed  from  this  part  of  the  Judgment, 
we  are  not  at  liberty  to  consider  its  correct- 
ness. The  court  below  is  directed  to  modify 
the  judgment  by  substituting  the  sum  of  $52 
for  the  sum  of  $112.30  in  the  amount  ad- 
judged to  be  due  to  the  defendant  Heath,  and, 
as  so  modified,  the  judgment  will  stand  af- 
firmed; the  costs  of  this  appeal  to  be  paid  by 
the  appellant  This  conclusion  renders  It 
unnecessary  to  pass  upon  the  motion  to  dis- 
miss the  appeal. 

We  concur:  BEATTY,  O.  J.;  McFAR- 
LAND.J.;  GAROUTTE,  J. 


(4  Cal.  Unrep.  880) 
PACIFIC  MUT.  LIFE  INS.  CO.  v.  FISHER 

et  at.  (No.  19.441.)  t 
(Supreme  Court  of  California.  March  9,  1893.) 
Notice  ok  Appeal. 
An  appeal  by  lien  claimants,  who  have 
obtained  a  personal  judgment  against  the  mort- 
gagor's grantee,  from  an  adjudication  that  thoir 
liens  are  invalid  as  against  the  lien  of  a  prior 
mortgage,  will  be  dismissed,  where  the  notice  of 

1  Reversed  In  banc.    See  42  Pac.  164,  100  Cal.  566, 
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appeal  has  not  been  served  on  the  mortgagor  and 
his  grantee. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;  E.  S.  Torrence,  Judge. 

An  action  to  foreclose  a  mortgage,  brought 
by  the  Pacific  Mutual  Life  Insurance  Com- 
pany against  John  C.  Fisher,  the  mortgagor, 
his  grantee,  and  others,  claiming  laborers' 
and  material  men's  liens  on  the  mortgaged 
premises.  From  a  judgment  adjudging  in- 
valid the  liens  of  certain  claimants,  who  ob- 
tained a  personal  judgment  against  the  mort- 
gagor's grantee,  such  claimants  appeal.  Ap- 
peals dismissed. 

Trippet,  Boone  &  Neale,  Parrish,  Mosshold- 
er  &  Davis,  Works  &  Works,  Shaw  &  Hol- 
land, and  Wellborn,  Stevens  &  Wellborn,  for 
appellants.   Fox  &  Kellogg,  for  respondent. 

PER  CURIAM.  The  Judgment  herein  Is 
the  same  as  that  presented  in  case  No.  19,- 
3G1,  this  day  decided.  39  Pac.  758.  The  ap- 
peal herein  is  taken  by  certain  defendants 
who  obtained  a  personal  judgment  against 
the  San  Diego  Opera-House  Company,  but 
whose  liens  were  adjudged  to  be  invalid. 
The  notices  of  appeal  herein  on  behalf  of  the 
■  appellants  Thomas  Day  &  Co.,  Limited,  C. 
W.  Pauly,  H.  P.  Gregory  &  Co.,  and  Clark 
&  Co.  were  not  served  upon  the  defendant 
Fisher  or  the  Opera-House  Company,  and  the 
plaintiff  has  moved,  that  for  that  reason  the 
said  appeals  be  dismissed.  We  held  in  the 
other  appeal  that  these  defendants  were  nec- 
essary parties  to  any  modification  of  the 
judgment  which  would  increase  their  liabili- 
ty, and,  under  the  principles  of  that  case, 
the  appeals  of  the  above-named  appellants 
must  be  dismissed.  A  determination  upon 
this  appeal  that  either  of  these  appellants  is 
entitled  to  a  lien  upon  the  property  described 
in  the  complaint  would  affect,  not  .only  the 
rights  of  those  whose  liens  have  been  deter- 
mined, but  also  the  rights  of  the  defendant 
Fisher.  The  judgment  makes  him  personal- 
ly liable  for  any  deficiency  there  may  be  after 
applying  the  proceeds  of  the  sale  of  the  prop- 
erty to  the  liens  specified  therein,  and,  if  the 
amount  of  these  liens  should  be  increased,  his 
personal  liability  will  be  Increased  to  tne 
same  extent  Moreover,  a  reversal  of  the  en- 
tire judgment  would  deprive  the  Opera- 
House  Company  of  the  determination  already 
had  of  the  extent  of  its  liability,  and  compel 
it  again  to  contest  matters  already  decided 
in  its  favor.  The  appeals  of  the  above-named 
appellants,  are  dismissed. 


(106  Cal.  237) 

VERNON  IRRIGATION  CO.  v.  CITY  OF 

LOS  ANGELES  et  al.   (No.  19,388.) 
(Supreme  Court  of  California.   March  8,  1895.) 

Diversion-  of  Watek— Rights  of  Riparian  Own- 
ers— Appropriation  by  Citx— Los 
Angeles  River. 
1.  Where  lands  of  a  riparian  owner  are  not 
injured  by  a  diversion  of  water  above  them,  or 
where,  if  the  diversion  were  enjoined,  such  wuter 


would  not,  owing  to  ditches  built  by  him,  flow 
by  the  lands  in  its  natural  channel,  the  diver- 
sion will  not  be  enjoined. 

2.  The  fact  that  an  irrigation  company, 
owning  riparian  lands  below  a  city,  diverts  wa- 
ter which  the  city,  while  actually  diverting  a  part 
of  and  claiming  the  whole  stream  of  right,  as  it 
had  done  for  years,  permitted  to  flow  by  it,  does 
not  constitute  an  appropriation  as  against  the 
city. 

3.  The  fact  that  a  city,  in  violation  of  its 
charter,  has,  from  time  immemorial,  continuous- 
ly diverted  the  water  of  a  stream,  and  sold  it  to 
consumers  without  its  limits  for  extramunicipal 
use,  does  not  constitute  an  appropriation  thereof 
as  against  a  lower  riparian  owner. 

4.  The  city  of  Los  Angeles,  as  successor  to 
the  pueblo  of  that  name,  has  a  right  to  the  water 
of  Los  Angeles  river  for  its  inhabitants  and  for 
municipal  purposes,  superior  to  that  of  a  lower 
riparian  owner. 

5.  The  city  of  Los  Angeles,  as  successor  to 
the  pueblo  of  that  name,  has  no  right  to  divert 
water  from  the  Los  Angeles  river  for  the  purpose 
of  selling  it  for  extramunicipal  use  to  persons 
residing  without  its  limits,  as  against  a  lower 
riparian  owner. 

6.  The  fact  that  a  municipal  appropriator 
of  water  from  a  stream  for  the  purpose  of  sale  to 
outside  owners  for  extramunicipal  purposes  is 
subsequently  restricted  by  the  legislature  to  the 
use  or  the  water  for  municipal  purposes  only, 
amounts  to  an  abandonment  by  it  of  the  appro- 
priation, though  it  continues  to  make  the  same 
use  of  ihe  water. 

7.  The  fact  that  levees  are  built  to  prevent 
the  waters  of  a  stream  from  percolating  through 
its  bed,  whereby  the  stream  s  lower  volume  is 
increased,  does  not  render  such  increase  "devel- 
oped" or  "artificial"  water. 

8.  On  an  issue  whether  a  city  had  used  the 
waters  of  a  stream  under  a  claim  of  right,  evi- 
dence is  admissible  that  it  was  a  matter  of  com- 
mon reputation,  more  than  30  years  before,  that 
the  city  claimed  and  controlled  the  water. 

9.  A  ripariar  owner  is  entitled  to. the  con- 
tinuous flow  of  the  water,  with  a  usufructuary 
right  therein,  provided  he  returns  it  to  the  stream 
above  his  lower  boundary;  but  has  the  right  to 
completely  appropriate  only  a  part  of  it. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;  Lucien  Shaw,  Judge. 

Action  by  the  Vernon  Irrigation  Company 
against  the  city  of  Los  Angeles,  H.  M.  Ames, 
and  others.  From  a  judgment  for  defend- 
ants, and  an  order  denying  a  new  trial, 
plaintiff  appeals.  Reversed. 

Chapman  &  Hendrick  and  Hughes  &  Gar- 
rison, for  appellant  D.  P.  Hatch,  Geo.  W. 
Knox,  and  Anderson  &  Anderson,  for  re- 
spondents. 

PER  CURIAM.  When  this  cose  was  orig- 
inally submitted  for  decision,  an  opinion 
was  prepared  by  Mr.  Commissioner  Temple, 
which  is  now  adopted  by  the  court: 

"Plaintiff,  a  corporation,  brings  this  suit, 
averring  that  It  is  the  owner  of  a  tract  of 
land  which  Is  riparian  to  Los  Angeles  river, 
to  enjoin  defendants  from  diverting  water. 
Plaintiff  avers  that  the  flow  of  water  over 
its  natural  bed  renders  its  lands  fertile  and 
valuable,  and  that  it  is  entitled  to  have  the 
waters  flow  as  they  have  been  accustomed  to 
flow;  that  defendants  claim  on  interest  in 
the  water  adverse  to  plaintiff;  that  tbe 
claims  of  defendants  Ames  and  James  are 
wholly  without  right,  and  the  claim  of  the 
city  of  Los  Angeles  is  without  right  except 
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that  the  city  has  the  right  to  divert  and  use 
a  certain  quantity,  which  It  has  been  using 
for  municipal  purposes,  and  distributing  to 
Its  inhabitants,  which  does  not  exceed  three 
hundred  inches,  miners'  measurement;  that 
the  city  claims  not  only  the  right  to  divert 
the  water  for  said  purposes,  but  to  divert 
water  to  sell  to  the  owners  of  nonriparian 
lands  outside  the  city  for  profit,  and  is  di- 
verting large  quantities  of  water,  and  is  con- 
ducting it  beyond  the  city  limits,  and  sell- 
ing it  to  the  owners  of  nonriparian  lands; 
that  the  city  is  preparing  to  enlarge  its 
ditches  so  as  to  divert  from  the  river  all  the 
water  remaining  therein,  for  the  express  and 
sole  purpose  of  selling  the  same  outside  the 
city  limits,  and  will  do  so  unless  restrained. 
That  defendants  Ames  and  James  threaten 
to,  and  will,  unless  restrained,  divert  from 
the  stream  all  the  water  which  the  city  per- 
mits to  flow  past  the  city.  Plaintiff's  ri- 
parian lands  are  below  the  city  and  the 
lands  of  Ames  and  James,, 

"As  a  second  cause,  of  ,§ption  it  is  shown 
that  plaintiff  is  the  owner  of  a  water  ditch 
and  owns  a  water  right,  acquired  by  appro- 
priation, to  divert  from  Los  Angeles  river 
twenty-one  hundred  inches  of  water,  the 
point  of  diversion  being  its  said  riparian 
lands.  As  in  the  first  count.  It  is  averred 
that  defendants  claim  rights  adverse  to 
plaintiff,  and  threaten  to,  and,  unless  re- 
strained, will,  divert  all  the  water  of  the 
river,  thus  depriving  plaintiff  of  the  water 
right  it  has  acquired  by  appropriation. 
Therefore,  plaintiff  prays  that:  (1)  Defend- 
ants be  required  to  state  the  extent  and  na- 
ture of  their  claims.  (2)  That  Ames  and 
James  be  decreed  to  have  no  rights  to  any 
water,  and  be  perpetually  enjoined  from  di- 
verting any.  (3)  That  it  be  adjudged  that 
the  city  has  no  right  to  any  water  except 
for  municipal  uses,  and  to  distribute  to  its 
inhabitants;  that  the  amount  required  for 
such  uses  be  ascertained  by  the  court,  and 
the  city  be  enjoined  from  diverting  from  the 
river  any  larger  amount 

"The  Los  Angeles  river  flows  from  the 
north,  through  the  city  of  Los  Angeles,  past 
the  lands  of  Ames,  which  adjoin  the  city  on 
the  south,  to  plaintiff's  land,  which  adjoins 
Ames'  land.  Ames  answered,  denying  plain- 
tiff's rights,  and  that  he  had  Interfered  with 
any  rights  of  plaintiff  to  the  water,  and  in 
substance  averring  that  the  water  in  contro- 
versy is  developed  water,  which  he  was  not 
bound  to  permit  to  flow  over  his  land  to 
plaintiff,  and  also  setting  up  a  right  to  the 
water  in  himself,  acquired  by  appropriation. 
The  city  denies  the  rights  of  plaintiff,  and 
claims  the  right  to  take  all  the  water  of  the 
river  (1)  as  successor  to  the  pueblo  of  Los 
Angeles,  which  it  contends  owned  all  the 
water  in  the  river;  (2)  as  an  appropriator 
of  the  water,  claiming  that  it  has  been  in 
the  undisturbed  and  undisputed  use  of  it, 
under  claim  of  right,  for  fifty  years.  It  Is 
also  contended  that  under  the  laws  of  Mexi- 


co the  pueblo  bad  the  power  to  distribute 
the  water  for  the  benefit  of  all  the  lands 
then  claimed  by  the  pueblo,  and  that  the 
city  has  succeeded  to  that  right;  that  the 
outside  lands  to  which  it  is  conducting  water 
were  within  the  limits  formerly  claimed  by 
the  pueblo.  The  findings  are  quite  volumi- 
nous, and  include  a  finding  to  the  effect  that 
the  city  and  its  predecessor,  the  pueblo, 
have,  since  1786,  claimed  the  absolute  own- 
ership of  all  the  waters  usually  flowing  in 
the  river  as  a  supply  for  the  city  and  pueb- 
lo and  the  inhabitants  thereof  for  any  and 
every  purpose,  and  under  and  by  virtue  of 
said  claim  has  during  all  said  time  contin- 
uously controlled  the  use,  diversion,  and  dis- 
position thereof;  and  has  delivered  the  sur- 
plus not  needed  in  the  city  to  be  used  out- 
side the  city  limits;  and  for  more  than  thir- 
ty years  the  effect  of  such  diversion  has 
been  to  take  all  the  water  flowing  in  the 
stream  from  June  until  the  fall  rains,  ex- 
cept In  a  few  years  of  unusual  rainfall.  That 
the  city  is  the  absolute  owner  of  all  the 
water  naturally  flowing  in  the  river,  and 
holds  the  same  for  the  use  of  its  Inhabitants, 
and  for  all  other  municipal  purposes.  The 
volume  of  water  varies  from  year  to  year, 
and  has  sometimes  been  insufficient  for  such 
uses.  The  city  contains  at  least  sixty  thou- 
sand inhabitants,  and  the  population  is  rap- 
idly Increasing,  as  are  also  the  necessities  of 
the  city  and  Inhabitants  for  water.  That 
bordering  on  the  city,  but  without  the  mu- 
nicipal limits,  is  a  large  and  valuable  tract 
of  suburban  lands,  containing  a  large  popu- 
lation, with  orchards,  vineyards,  and  other 
plants,  which  use  water  for  irrigation,  and 
which  from  time  immemorial  have  been  sup- 
plied from  the.  city  water  works,  which  wa- 
ter Is  needed  to  keep  the  plants  alive.  That 
there  is  no  other  source  from  which  water 
can  be  obtained  for  this  territory,  and,  If  it 
cannot  be  so  supplied,  the  loss  will  be  great 
and  irreparable.  It  is  also  found  that  all 
the  water  of  the  river  is  necessary  for  the 
city  and  Its  inhabitants  and  for  the  irriga- 
tion of  the  lands  in  the  city  and  bordering 
thereon,  and  will  probably  be  insufficient  for 
use  In  the  city  In  a  short  time,  and  'the  same 
is  not  an  unreasonably  large  supply  for  the 
city  in  the  conditions  now  existing  as  afore- 
said.' That,  although  there  has  usually  been 
some  water,  in  the  dry  season,  flowing  past 
the  city  to  plaintiff's  land,  the  city  has  al- 
ways claimed  the  right  to  take  it,  and  has 
taken  It  when  desirable.  That  In  1889,  1890, 
and  1891  the  city  caused  certain  levees  to 
be  made,  which  raised  to  the  surface  water 
which  theretofore  had  percolated  through 
and  under  the  sands  composing  the  river 
bed,  and  since  that  time  the  flow  in  the 
stream  has  increased.  That  in  1893  the  city 
made  preparations  to  divert  this  Increased 
flow,  Intending  to  sell  the  same  to  parties 
outside  the  city  limits,  until  required  for  the 
use  of  the  city  or  the  inhabitants  thereof. 
That  the  amount  required  for  such  use  va- 
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rtes  dally,  and  cannot  be  exactly  estimated. 
It  is  also  found  that  plaintiff  Is  a  riparian 
owner,  and  has  constructed  a  dam  and  a 
ditch  for  diverting  water  as  averred  in  the 
complaint,  but  has  acquired  no  right  to  any 
water  by  a  compliance  with  the  provisions 
of  the  Civil  Code  in  regard  to  appropriation 
by  the  notice  and  record  required,  but  has 
actually  diverted  some  of  the  surplus  water 
which  the  city  permits  to  flow  past  when 
not  required  or  desired  by  It  The  greatest 
quantity  which  It  has  ever  appropriated  to 
any  useful  purpose  is  five  hundred  inches. 

"Plaintiffs  point  of  diversion  is,  appar- 
ently, at  or  near  the  upper  line  of  Its  ri- 
parian lands.  No  portion  of  the  water  which 
it  proposes  to  divert  from  the  stream  is  to 
be  used  on  Its  own  land.  There  is  no  evi- 
dence or  finding  that  its  lands  are  suscepti- 
ble of  cultivation,  or  can  be  made  produc- 
tive, or  that  plaintiff  is  or  can  be  Injured  as 
to  its  riparian  lands,  though  deprived  of  all 
the  water  flowing  in  the  stream.  Since, 
therefore,  plaintiff's  riparian  lands  would 
not  be  injured  by  the  diversion  of  the  wa- 
ter at  a  point  in  the  river  above  its  lands, 
and  especially  since  the  injunction,  if  Is- 
sued, would  not  have  the  effect  to  cause  the 
water  to  flow  over  or  along  Its  riparian  land 
as  It  was  accustomed  to  flow,  plaintiff  is  not 
entitled  to  an  injunction  to  protect  its  ri- 
parian rights.  See  Modoc  Land  &  Live- 
stock Co.  v.  Booth,  102  Cal.  151,  36  Pac. 
431.  The  actual  diversion  by  plaintiff  of 
five  hundred  inches  of  water  was  made 
while  the  city  was  actually  diverting  the 
stream  as  It  had  been  doing  for  many  years, 
claiming  the  right  to  take  it  all,  and  occa- 
sionally actually  doing  so.  Again,  It  must 
be  understood  that  the  conditions  discussed 
mainly  apply  to  the  dry  season,— from  June 
until  the  fall  rains.  At  other  times  there  Is 
an  abundance  of  water  for  all  parties  and 
for  all  purposes.  Neither  the  evidence  nor 
findings  show  when  the  plaintiff  was  able 
to  take  and  sell  five  hundred  inches  of  wa- 
ter. Was  it  during  the  dry  season,  or  when 
there  was  an  abundance?  Was  it  only  when 
the  defendants  permitted  the  water  to  flow 
temporarily,  while,  for  some  reason,  the  wa- 
ter was  not  required?  The  needs  of  the 
city  fluctuate  daily.  So,  It  seems,  did  the 
quantity  flowing  m  the  stream  below  the 
city.  For  how  long  a  time  plaintiff  was 
able  to  sell  five  hundred  inches  of  water  is 
not  shown.  It  does  appear  that  sometimes 
larger  quantities  passed  into  its  ditches. 
But  that,  of  itself,  does  not  constitute  an 
appropriation.  It  was  not  appropriated  to 
a  useful  purpose.  This  uncertain,  and  per- 
haps permissive,  use  of  water  is  not  suf- 
ficient to  prove  a  right  as  against  the  de- 
fendants. But  the  plaintiff  not  only  seeks 
an  Injunction,  but  asks  to  have  its  title 
quieted  as  against  defendants,  and  its  claim 
to  the  water,  both  as  riparian  owner  and 
as  an  appropriator,  determined.  Counsel 
concede  the  claim  of  the  city  to  the  amount 


required  and  now  actually  used  by  the 
city,  either  for  municipal  purposes  or  for  the 
inhabitants.  This  concession  seems  to  be 
founded  upon  the  idea  that  the  city  has  ac- 
quired such  right  as  it  has  by  appropria- 
tion. Counsel,  however,  contend  that  the 
city  has  no  power  to  appropriate  water  to 
sell  to  outside  consumers  for  a  profit,  and 
that  it  has  acquired  no  rights  by  these  acts 
of  Its  officers,  which  are  wholly  ultra  vires. 
Unauthorized  acts  of  its  officers  are  not  the 
acts  of  the  municipality.  As  applied  to  this 
case,  I  am  Inclined  to  think  this  position 
must  be  sustained.  It  Is  not  the  ordinary 
case  in  which  property  has  been  acquired, 
by  a  corporation,  through  a  transaction 
which  was  ultra  vires  as  to  the  corpora- 
tion. In  such  case  it  may  be  that  the  title 
of  the  corporation  could  only  be  called  in 
question  by  the  state.  Here  the  title,  If 
any,  is  gained  through  a  continuous  use, 
which  Is  forbidden,  and  the  corporation  can- 
not hold  or  use  the  property  without  the 
continued  violat^n  of  its  charter.  It  in- 
volves the  contmous  exercise  of  powers 
with  which  the  corporation  is  not  vested. 
It  Is  not  authorized  to  carry  on  the  busi- 
ness of  selling  water  to  outside  parties,  and 
Its  officers  are  therefore  not  empowered  to 
appropriate  water  for  that  purpose.  But 
the  city  claims  to  have  title  to  all  the  wa- 
ter derived  from  the  Mexican  pueblo  of 
which  it  is  the  successor.  It  becomes  nec- 
essary, therefore,  to  examine  the  nature  of 
the  right  which  the  pueblo  had  to  the  wa- 
ter of  the  river  under  the  Spanish  and  Mex- 
ican laws. 

"It  Is  not  easy  for  one  accust6med  to  com- 
mon-law terms  and  ideas,  and  particularly 
to  the  system  adopted  by  the  United  States 
for  the  settlement  of  vacant  territories,  to 
comprehend  the  Spanish  and  Mexican  sys- 
tems, or  to  estimate  properly  the  nature  of 
the  right  which  the  Mexican  pueblos  had  to 
then*  land  and  waters.  The  laws,  ordinan- 
ces, and  regulations  of  Spain  and  Mexico 
frequently  seem  to  us  at  once  oracular  and 
vague.  The  trouble  Is,  largely,  that  they 
were  addressed  to  a  people  of  very  dif- 
ferent habits  of  life  and  thought,  and  who 
were  familiar  with  the  system  of  which 
they  constituted  a  part.  This  system  is 
strange  to  us,  and  we  are  thoroughly  in- 
doctrinated with  ideas  arising  from  a  very 
different  system.  The  governmental  modes 
differed  so  widely  as  to  create  in  the  peo- 
ple different  necessities  and  habits  of  life. 
Some  it  may  be  interesting  and  profitable 
to  notice. 

"1.  Our  plan  has  been  to  encourage  set- 
tlement of  the  country  by  selling  land  in 
small  tracts  at  a  minimum  price.  When  so 
settled,  villages,  cities,  and  towns  have 
grown  up  as  required  to  supply  the  wants 
of  the  settlers.  They  have  been  called  into 
existence  by  the  settlements,  but,  in  the  be- 
ginning, have  not  contributed  much  to  cause 
the  country  to  be  settled.  The  Spanish  sys- 
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tern  was  the  opposite.  They  founded  or 
encouraged  the  formation  of  villages,  which, 
by  affording  protection  as  well  as  educa- 
tional and  religious  privileges,  would  en- 
courage settlement  of  the  neighboring  coun- 
try. 

**2.  These  pueblos  differed  from  our  mu- 
nicipalities in  many  respects.  They  had  no 
charters,  and  seem  always  to  have  been 
subject  to  the  control  and  supervision  of 
superior  officers,  and  this  control  seems  to 
have  been  complete  and  constant.  They 
could  suspend,  restrict,  or  enlarge  the  pow- 
ers of  the  officers  of  the  pueblo;  and  ,yet 
the  pueblos,  to  an  extent  and  in  a  mode 
which  is  strange  to  us,  constituted  con- 
venient instrumentalities  for  the  govern- 
ment of  the  neighboring  country.  Their  Ju- 
risdiction, subject  always  to  the  supervision 
of  higher  officers,  often  extended  over  large 
territories.  Hart  v.  Burnett,  15  Cal.  531. 
No  grants  of  land  were  ever  made  to  them, 
but,  as  soon  as  organized,  they  became  en- 
titled to  have  certain  lands  set  apart  to 
them  for  the  use  of  the  pueblo  and  Its  In- 
habitants. Stevenson  v.  Bennett,  35  Cal. 
432;  Brownsville  v.  Cavazos,  100  U.  S.  138. 
Our  courts  have  determined  that  the  suc- 
cessors of  these  pueblos  held  the  pueblo 
lands  In  trust  for  the  inhabitants,  and  that 
the  legislature  can  control  the  execution  of 
this  trust;  and  the  United  States  has,  in 
accordance  with  the  decisions,  confirmed 
the  lands  to  the  successors  of  the  pueblos. 
Whether,  under  the  Mexican  system,  any 
title  was  vested  In  the  pueblos,  or  the  title 
remained  In  the  nation,  with  power  in  the 
ayuntamientos  to  administer  xne  properties, 
is  now  immaterial.  In  either  event,  the 
mode  adopted  was  a  proper  mode  to  pre- 
serve the  equity  which  it  is  agreed  the  pueb- 
los had  In  the  lands  set  aside  and  devoted 
to  the  use  of  the  pueblo. 

"3.  Perhaps  the  most  important  respect  in 
which  the  pueblos  and  the  habits  of  the  in- 
habitants differed  from  our  municipalities 
and  the  habits  of  our  people  Is  found  in  the 
extent  to  which  individual  wants  were  sup- 
plied from  public  or  common  lands.  In  this 
respect  the  difference  is  almost  startling. 
Our  practice  is  to  reduce  everything  to  pri- 
vate ownership  from  which  a  profit  can  be 
made;  and,  of  course,  the  more  essential  it 
la  to  the  members  of  the  community,  the 
more  profit  can  be  made  from  It  The  rule 
of  the  pueblo  was  almost  the  reverse  of  this. 
So  far  as  communal  ownership  would  an- 
swer the  purposes  of  the  community,  It  was 
preferred.  As  water  was  one  of  the  things 
thus  held,  we  may  understand  better  the  na- 
ture of  the  right  which  the  pueblos  had  to  It 
by  considering  other  properties  so  held. 
Many  Spanish  and  Mexican  documents  were 
put  In  evidence  on  the  trial  of  the  case,  and 
their  substance  is  set  out  in  the  statement. 
The  counsel  for  the  city  has  also  compiled  a 
great  deal  of  Spanish  and  Mexican  law  on 
the  subject    I  draw  from  these  sources: 


First.  There  was  the  'Montes'  or  woodlands, 
from  which  the  Inhabitants  could  get  fire- 
wood. A  quotation  is  made  from  Alveres 
(volume  2,  page  12):  'In  the  law  of  Castile 
we  meet  many  regulations  concerning  the 
woodlands  and  bounds  (termlnos)  of  cities 
an<r%illas,  In  addition  to  the  very  great  util- 
ity which  results  from  their  preservation, 
since  from  them  was  to  be  drawn  the  timber 
necessary  as  well  for  the  construction  of 
ships  as  for  firewood.  With  this  object  it  Is 
commanded  that  the  trees  shall  not  be  cut 
from  the  foot  so  that  they  may  grow  up 
again,  and  that  the  open  fields  shall  serve 
for  common  pasture  of  the  cattle;  that  In 
the  bounds  of  villas  and  places  shall  be 
planted  woods  and  pinones,  where  there  may 
be  better  pasturage  and  shelter  for  cattle, 
and  supplies  of  wood  and  timber  to  them, 
and  that  the  inhabitants  may  avail  them- 
selves of  all.'  They  were  common  to  all  the 
Inhabitants.  Second.  The  'Dehesas.'  This 
was  a  tract  of  land  Inclosed,  where  all  the 
laboring  cattle  of  the  neighborhood  might 
be  put.  Third.  'Fuentes.'  These  were 
springs  of  water  appropriated  to  the  supply 
of  the  town.  Fourth.  'EJldos.'  These  were 
commons  surrounding  the  town  In  front  of 
the  gates.  They  were  kept  open;  not  culti- 
vated. Here  the  people  threshed  their  grain, 
or  resorted  for  recreation.  Fifth.  'Prados,' 
—  fields.  Sixth.  'Pastos,'  —  pastures.  Sev- 
enth. 'Aguas,'— waters.  Eighth.  'Salinas,'— 
salt  springs.  Ninth.  'Abreveduras,'— places 
for  watering  cattle.  Tenth.  'Valdlos,'— termi- 
nus not  devoted  to  special  use.  All  the  In- 
habitants, under  regulations  designed  to  se- 
cure the  utility  of  the  lands  and  secure  equal- 
ity, could  use  all  these  lands.  Then  there 
were  the  lands  devoted  to  churches  and  the 
•proplos.'  These  were  generally  the  lots 
fronting  on  the  plaza,  and  were  rented  for 
stores,  shops,  etc.  The  rents  were  for  the 
use  of  the  pueblo.  Among  there  were  the 
'Alhondljas,'— a  house  set  apart  for  strangers 
who  came  there  to  trade.  I  do  not  under- 
stand  that  these  properties  were  commons  In 
the  common-law  sense.  They  were  com- 
munal property,  subject  to  be  administered 
by  the  pueblo  authorities.  The  public  could 
be  dispossessed,  and  the  character  of  the 
lands  changed.  They  might  be  sold  or  con- 
verted into  solares  or  suertes,  which  could 
be  reduced  to  private  ownership.  They 
were  not  dedicated  to  the  public. 

"Now,  the  waters  of  all  rivers  were,  under 
the  Spanish  and  Mexican  rule,  public  prop- 
erty, to  be  administered  and  distributed  for 
the  use  of  the  Inhabitants.  Apparently  this 
was  sometimes  done  by  the  pueblo  author- 
ities outside  of  the  pueblo  lands.  It  must  be 
remembered  that  towns  and  villages  were 
greatly  favored  under  the  Mexican  system; 
that  to  establish  them  was  the  mode  adopted 
for  the  settlement  of  the  country.  Contract- 
ors (capitulantes)  were  rewarded  for  organ- 
izing them.  The  ordinances  of  the  king  of 
Spain  and  the  provisions  of  the  government. 
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of  Mexico  in  regard  to  them  direct  that  they 
he  located  where  water  will  be  convenient. 
The  organization  of  the  pueblo  of  Los  Ange- 
les Itself— to  be  hereafter  referred  to— will 
show  the  solicitude  of  the  government  In  re- 
gard to  this  matter.  Since  the  wate£  be- 
longed to  the  nation,  and  could  not  be  ac- 
quired from  it  by  condemnation,  it  would 
seem  to  follow  as  a  matter  of  necessity  that, 
when  the  pueblo  was  organized  under  the 
laws,  a  sufficiency  of  this  water  for  the 
pueblo  was  appropriated  to  It  The  country 
was  arid.  The  population  was  at  first  al- 
most wholly  agricultural,  and  we  have  seen 
the  waters  were  held  by  the  pueblo,  subject 
to  the  duty  of  distributing  the  same  in  the 
public  interest.  Nor  do  I  think  this  was  a 
mere  political  power,  which  could  be  revok- 
ed at  any  time,  so  as  to  .deprive  the  settlers 
who  had  been  Induced  to  become  inhabitants 
of  the  pueblo  of  it.  They  had  the  same  kind 
of  right  with  reference  to  It  which  they  had 
to  the  lands.  Both  were  held  as  communal 
property,  for  the  benefit  of  the  inhabitants, 
and  as  an  inducement  to  attract  settlers. 
This  view  was  adopted  by  this  court  in 
Lux  v.  Haggin,  69  Cal.  255,  10  Pac.  674. 
The  question  there  was  whether,  under  Mex- 
ican or  Spanish  law,  the  water  of  rivers  was 
dedicated  to  the  public  in  such  sense  that 
the  people  could  not  be  deprived  of  the  com- 
mon use.  It  was  said  that  pueblos  acquired 
a  species  of  property  in  the  water  of  streams 
within  their  boundaries— a  right  which  was 
inconsistent  with  such  supposed  dedication. 
They  had  title  to  such  waters,  subject  to  the 
public  trust  of  continuously  distributing  the 
same  in  Just  proportion.  After  citing  au- 
thorities in  support  of  the  position,  the  court 
proceeds:  'From  the  foregoing  It  appears 
that  the  riparian  proprietor  could  not  appro- 
priate water  in  such  manner  as  should  inter- 
fere with  the  common  use  or  destiny  which  a 
pueblo  on  a  stream  should  have  given  to  the 
waters;  and  semble,  that  the  pueblos  had  a 
preference  or  prior  right  to  consume  the 
waters,  even  as  against  the  upper  riparian 
proprietor.  The  common  use  here  spoken  of 
is  the  use  for  the  benefit  of  the  community 
or  the  inhabitants  of  the  pueblo.'  This 
view,  I  think,  finds  support  In  the  history  of 
the  pueblo  of  Los  Angeles.  In  1779  It  was 
determined  to  found  a  pueblo  called  'Reyna 
de  Los  Angeles,'  settling  it  with  soldiers  and 
families  told  off  from  the  garrisons;  and  the 
location  was  selected  with  a  view  to  land 
and  water  for  cultivation.  In  1781,  Don 
Phillipe  de  Neve,  governor,  issued  a  decree 
providing  for  the  founding  of  the  pueblo  in 
the  immediate  vicinity  of  the  river  Porcun- 
cula.  All  the  land  capable  of  Irrigation 
should  be  carefully  examined,  and  a  point 
selected  for  the  erection  of  a  dam  which 
would  insure  the  distribution  of  the  water 
to  the  greater  portion  of  the  lands,  and  the 
site  of  the  town  should  be  as  near  the  river 
as  possible.  When  we  remember  that  those 
pioneers  were  really  farmers  or  stock  raisers. 


and  the  irrigation  was  a  necessity,  this  or. 
der,  with  the  instructions,  is  very  significant 
There  is  also  an  order  made  by  Don  Pedro 
Fages,  governor  of  the  peninsula  of  Califor- 
nia, August  14,  1786,  for  the  distribution  of 
lands  to  the  settlers  at  Los  Angeles.  .  It 
commissions  the  ensign  Don  Jose  Arguello 
to  proceed  to  Los  Angeles,  and  give  formal 
possession,  directing  him  to  clearly  define 
what  are  public  domains,  viz.  water,  pasture, 
wood,  etc.  Arguello  reported  his  compliance 
September  5,  1786,  showing  that  he  had  con- 
firmed to  each  settler  his  lot  and  had  meas- 
ured the  lands  still  unasslgned  and  reserved 
to  the  crown,  assigning  them  for  the  com- 
mon use  of  the  settlers  for  pastures,  for 
keeping  stock,  with  a  common  right  in  all 
the  waters,  wood,  and  timber.  It  also  ap- 
pears that  in  1810  complaints  were  made  to 
the  co  mm  and  ante  that  the  priests  of  San 
Fernando  had  diverted  the  water  on  the  Ca- 
huenga  ranch  to  the  injury  of  the  pueblo. 
The  controversy  was  settled,  the  priests  ac- 
knowledging the  superior  right  of  the  pueblo. 
Counsel  have  furnished  me  with  translations 
of  numerous  ordinances,  laws,  rules,  and 
regulations  of  Spain  and  Mexico,  relating  to 
this  subject  After  perusing  them,  I  am  sat- 
isfied with  the  conclusion  reached  in  Lux  v. 
Haggin,  that  pueblos  had  a  right  to  the  wa- 
ter which  had  been  appropriated  to  the  use 
of  the  inhabitants,  similar  to  that  which  it 
had  in  the  pueblo  lands,  and  that  the  right 
of  its  successor,  the  city,  to  the  water  for  its 
inhabitants  and  for  municipal  purposes  is  su- 
perior to  the  rights  of  plaintiff  as  a  riparian 
owner. 

"The  question  recurs,  has  the  city  a  right 
to  take  from  the  river  more  water  than  it 
requires  for  those  purposes,  that  It  may  sell 
such  water  to  those  outside  the  city  limits? 
I  think  this  question  must  be  answered  in 
the  negative.  It  was  so  determined  in  Feliz 
v.  City  of  Los  Angeles,  58  Cal.  73,  although 
it  was  also  said  in  that  case  that  the  city 
had  a  right  to  all  the  waters  of  the  river,  if 
required  for  municipal  purposes,  or  for  the 
use  of  the  Inhabitants.  I  quote:  'It  was  con- 
ceded on  the  argument  that  the  city  had  ap- 
propriated a  portion  of  the  waters  of  the 
Los  Angeles  river  before  the  plaintiff  con- 
structed Its  ditches,  and  that  the  use  by  the 
city  to  the  extent  of  such  appropriation 
could  not  be  Interfered  with  by  any  subse- 
quent appropriation;  but  it  was  contended 
that  the  rights  of  the  city  were  limited  to 
the  amount  appropriated  at  the  time  plain- 
tiffs or  their  grantors  built  their  ditch.  Such 
a  construction  of  the  defendants'  rights 
would  not  be  in  harmony  with  the  facts 
found  by  the  court  From  the  very  founda- 
tions of  the  pueblo,  in  1781,  the  right  to  all 
the  waters  of  the  river  was  claimed  by  the 
pueblo,  and  that  right  was  recognized  by  all 
the  owners  of  land  on  the  stream,  from  ita 
source;  and  under  a  recognition  and  ac- 
knowledgment of  such  right  plaintiffs  gran- 
tors dug  their  ditch.  •  *  •  The  city,  un- 
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der  various  acts  of  the  legislature,  has  suc- 
ceeded to  all  the  rights  of  the  former  pueblo. 
*  *  *  From  the  fifth  finding  it  appears 
that  when  the  acts  complained  of  were  done 
by  the  ofiicers  and  agents  of  the  defendant, 
all  of  the  waters  of  the  Los  Angeles  river 
"were  required,  and  were  not  sufficient,  to 
supply  the  wants  of  the  city;  and  we  are 
of  the  opinion  that  it  was  the  right  of  the 
municipal  authorities  to  prevent  any  diver- 
sion of  said  waters  at  the  time  by  the  plain- 
tiffs. We  do  not  Intend  to  be  understood  as 
holding,  nor  do  we  hold,  that  the  city  has 
the  right  at  any  time  to  dispose  of  the  wa- 
ters for  use -upon  land  situated  without  the 
city  limits.  On  the  contrary,  we  are  of  the 
opinion  that  the  city  has  not  that  right.' 
That  opinion  was  based  on  the  judgment 
roll,  which  contained  findings  which  showed 
the  nature  of  the  claim  of  the  pueblo.  A 
reference  will  show  that  as  to  such  facts 
tb.2  findings  accord  with  those  stated  in  this 
opinion.  The  case  is  therefore  direct  au- 
thority Upon  the  proposition  here  involved. 
It  is  in  entire  accord  with  Lux  v.  Haggin, 
and  with  the  views  herein  expressed.  In- 
deed, so  far  as  this  particular  question  is 
concerned,  it  would  be  difficult  to  reach  any 
other  conclusion.  The  water  of  rivers  be- 
longed to  the  nation,— was  held  by  it  for  the 
use  of  the  Inhabitants.  It  retained  the  pow- 
er to  distribute  and  to  redistribute  it  as  the 
interests  of  the  community  required.  While, 
therefore,  pueblos  had  a  preferred  right  to 
the  water,  it  must  be  understood  that  such 
right  could  be  asserted  only  to  the  amount 
needed  to  supply  the  wants  of  the  Inhabit- 
ants. 

•The  city,  however,  and  its  predecessor, 
the  pueblo,  has,  from  a  time  antedating  the 
change  of  flags,  continuously  taken  from  the 
river  more  water  than  was  required  for  mu- 
nicipal uses  and  for  the  inhabitants,  and  has 
supplied  the  same  extramunicipal  territory 
with  water.  Relying  upon  it,  orchards, 
vines,  and  other  plants  have  been  set  out, 
and  the  country  has  become  valuable  and 
thickly  populated.  Has  the  city,  by  such 
use,  acquired  a  right  to  do  so?  This  ques- 
tion must  also  be  answered  in  the  negative. 
Whatever  may  have  been  the  case  once,  the 
city  for  many  years  has  certainly  had  no 
right,  under  its  charter,  to  sell  water  to  out- 
side parties  for  use  on  extra-municipal  lands. 
When  the  municipal  officers  do  this,  they 
exceed  their  authority,  and  their  act  is  not 
that  of  the  city.  Under  our  system,  the  ex- 
ercise of  such  powers  for  a  great  length  of 
time  will  raise  no  presumption  of  a  grant  to 
the  city  of  such  powers.  Its  powers  are  de- 
rived from  its  charter  and  from  public  laws, 
of  which  courts  take  judicial  notice.  Nor 
can  the  city,  in  this  action,  assert  any  right 
in  the  inhabitants  of  the  extra-municipal  dis- 
trict to  the  water.  Waiving  other  difficul- 
ties which  would  arise  if  we  could  suppose 
that  such  right  existed,  it  does  not  appear 
that  the  same  lands  or  the  same  individuals 


have  been  continuously  supplied.  It  is  the 
territory  or  community  which  has  been  so 
supplied.  If  such  right  existed  in  the  com- 
munity or  in  individuals,  it  could  be  assert- 
ed against  the  city.  But  they  have  taken 
the  water  by  purchase  from  the  city,  there- 
by showing  that  the  use  has  not  been  under 
a  claim  of  right  on  their  part  Indeed,  the 
city  now  not  only  claims  the  right  to  entire- 
ly deprive  them  of  the  water,  but  asserts 
that  it  will  soon  do  so. 

"I  cannot  see  that  the  city  has  acquired 
any  further  rights  to  water  through  the 
various  acts  of  the  legislature  referred  to. 
The  act  of  1850  (St  1850,  p.  155)  incorporat- 
ed the  city,  limited  It  to  four  square  miles, 
and  provided  that  it  should  succeed  to  the 
property  rights  and  powers  of  the  pueblo. 
The  act  of  1851  (St  1851,  p.  329)  authorized 
the  city  to  sell  or  lease  Its  lands,  and  to 
take  water  from  the  river,  to  Irrigate  the 
land  outside  the  city,  but  provided  that  it 
should  exercise  no  municipal  authority  over 
such  lands.  In  1854  an  act  was  passed  con- 
struing the  act  of  1850  as  vesting  in  the 
mayor  and  common  council  power  and  con- 
trol over  the  distribution  of  water  for  the 
purpose  of  irrigating  vineyards  and  lands 
within  the  limits  claimed  by  the  pueblo.  In 
1874  an  act  was  passed  (St  1873-74,  p.  633) 
granting  to  the  city  the  absolute  ownership 
of  the  waters  of  the  river.  In  April,  1870, 
the  charter  of  the  city  was  revised  (St  1875- 
76,  p.  693),  and  the  power  of  the  council  to 
distribute  the  waters  of  the  river  was  limit- 
ed to  the  city.  In  all  subsequent  revisions 
or  amendments  to  the  charter  the  power  of 
the  municipal  officers  over  the  water  Is  sim- 
ilarly limited.  It  will  hardly  be  claimed 
that  the  legislature  could  grant  to  the  city 
the  water  of  the  river  so  as  to  deprive  ri- 
parian owners  of  it  It  may  be  claimed, 
however,  that  the  act  of  1854  enlarged  the 
corporate  powers  of  the  municipality,  and 
that  thereafter  the  water  was  lawfully  dis- 
tributed and  sold  to  be  used  on  extramunici- 
pal lands.  Granting  that  this  was  so,  the 
only  title  that  the  city  would  thus  acquire 
would  be  by  appropriation.  The  rights  of 
an  appropriator  may  be  lost  by  abandon- 
ment, and  the  subsequent  acts,  restricting 
the  power  of  the  city  to  distribute  the  water 
to  the  inhabitants  and  lands  of  the  city, 
amounted  to  such  abandonment  At  pres- 
ent the  city  has  no  power  to  take  and  dis- 
tribute the  water  to  such  extramunicipal 
lands. 

"It  is  also  asserted  on  the  part  of  the  city 
that  the  Increased  water  which  it  proposes 
to  take  is  developed  water,  to  which  plain- 
tiff can  assert  no  right.  It  appears  that  ar- 
tificial banks  have  confined  the  waters  to  a 
narrower  channel,  and  it  is  inferred  from 
the  fact  that  since  that  time,  more  water 
has  been  running  in  the  stream  below  the 
city,  that  this  developed  or  made  artificial 
water.  But,  admitting  that  such  inference 
can  be  made,  this  would  be  to  save  water. 
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not  to  develop  It.  As  plaintiff  is  not  en- 
titled to  an  injunction,  it  is  not  necessary 
to  determine  whether  the  court  could  as- 
certain the  amount  of  water  needed  by  the 
city,  and  limit  its  right  to  such  necessity. 
If  this  could  be  done  at  all,  it  is  evident 
that  it  would  be  in  a  very  liberal  spirit 
The  wants  of  a  city  naturally  fluctuate,  and 
on  an  emergency  may  be  greatly  increased 
beyond  ordinary  wants.  A  court  would 
hardly  say  that  where  it  can  a  city  may 
not  provide  for  such  emergencies,  even 
though  they  are  very  unlikely  to  occur. 
This  trouble  does  not  exist,  however,  when 
it  is  confessed,  as  here,  that  the  motive  of 
enlarging  the  ditches  to  take  more  water 
Is  for  the  purpose  of  selling  it  to  irrigate 
outside  lands.  From  what  has  been  said  it 
would  seem  to  follow  that  the  city  cannot 
do  that  The  city  was  allowed,  over  the  ob- 
jection of  plaintiff,  to  prove  that  it  was 
matter  of  common  reputation,  more  than 
thirty  years  ago,  that  Los  Angeles  claimed 
the  water,  and  had  the  control  of  it  It  is 
contended  that  the  city  could  not  thus  prove 
that  it  had  title  to  the  water.  That  the 
claim  of  the  city  is  based  either  upon  appro- 
priation, which  must  be  shown  by  acts,  or 
upon  the  usages  and  laws  of  Spain  and 
Mexico,  of  which  the  courts  take  judicial 
notice,  and  which  are  not  matters  of  proof. 
The  effect  of  these  upon  the  right  of  the 
city  to  the  water  must  be  determined  by 
the  court,  and  cannot  be  shown  by  the  opin- 
ions of  witnesses  or  of  the  general  public. 
Admitting  appellant's  position  here,  it  Is 
difficult  to  discover  how  It  has  been  Injured, 
but  I  do  not  understand  such  to  have  been 
the  purpose  of  the  evidence.  It  was  pro- 
posed to  show  that  the  city  had  used  the 
water  under  a  claim  of  right  It  was  prop- 
er to  show  this,  and,  as  It  was  a  matter  of 
general  interest,  and,  as  to  a  portion  of  the 
time,  of  ancient  date,  and  the  declarants 
dead,  it  could  be  established  by  proof  of  the 
prevailing  current  of  assertion.  1  Greenl. 
Ev.  128. 

"We  come  now  to  the  case  of  defendant 
Ames.  Ames  owns  forty  acres  of  riparian 
land  immediately  below  the  city,  and  imme- 
diately above  the  riparian  lands  of  the 
plaintiff.  He  had  erected  a  dam  In  the 
river,  just  above  his  line,  on  the  lands  of 
the  city,  but  with  the  consent  of  the  city, 
and  proposes  to  divert  600  inches  of  water, 
miners'  measure,  for  the  purpose  of  selling 
the  same  to  nonriparian  owners,  using  none 
on  his  own  land.  It  was  adjudged  that  neither 
Ames  nor  plaintiff  had  any  right  to  any  of 
the  waters  of  the  river  which  they  could  as- 
sert against  the  city,  but  when  the  city  per- 
mits any  water  to  flow  past  If  it  be  all  de- 
veloped or  artificial  water,  Ames  may  take 
It  all.  When  It  Is  mingled  with  the  natural 
flow  in  the  stream,  it  must  be  regarded  as 
though  It  were  the  natural  flow.  Then, 
when  there  is  only  sufficient  water  to  sup- 
ply the  uses  required  for  the  riparian  lands 


of  plaintiff  and  defendant  Ames,  plaintiff 
may  have  one-fifth  of  such  water  and  Ames 
four-fifths.  When  there  is  more  than  is  re- 
quired for  such  needs,  Ames  may  first  take 
one  hundred  inches,  and  then  plaintiff  may 
take  two  thousand  inches,  and  Ames  may 
then  take  the  remainder,  if  any  there  be, 
and  both  plaintiff  and  Ames  are  perpetually 
enjoined  from  taking  any  water  from  the 
stream  except  as  permitted  in  the  decree. 
This  decree  Is  not  supported  by  the  facts 
found,  or  by  any  facts  which  could  have  been 
found,  from  the  evidence,  and  is  inconsistent 
with  the  law  applicable  to  such  cases.  As 
we  have  seen,  there  is  no  evidence  which 
tends  to  show  that  there  is  any  developed 
or  artificial  water  in  the  stream.  The  next 
disposition  professes  to  protect  the  riparian 
rights  of  the  parties,  but  is  utterly  inconsist- 
ent with  such  rights.  Under  that  doctrine, 
Ames  would  not  be  entitled,  as  against  plain- 
tiff, to  four-fifths  of  the  water,  nor  to  any 
other  quantity,  except  when  it  was  required 
for  cerain  uses;  nor  would  he  then  be  per- 
mitted to  take  more  than  such  uses  required, 
and  possibly  not  even  that  much.  And  then, 
how,  consistently  with  the  doctrine  of  ri- 
parian rights,  could  Ames  take  one  hundred 
inches  of  water,  not  required  on  his  riparian 
lands,  or  the  further  indefinite  quantity, 
after  plaintiff  has  been  allowed  to  take  two 
thousand  Inches?  What  right  under  the 
findings  or  evidence,  has  plaintiff  made  out 
to  two  thousand  inches  of  water  under  any 
circumstances?  This  shows  a  very  loose 
idea  of  the  doctrine  of  riparian  rights.  If 
that  doctrine  be  the  true  one,  as  this  court 
has  repeatedly  held,  the  riparian  owner  Is 
entitled  to  the  continuous  flow  of  the  stream 
as  part  and  parcel  of  his  estate,  and  not 
as  an  easement  or  incorporeal  right  issuing 
out  of  land.  He  does  not  own  the  corpus 
of  the  water,  but  incident  to  his  riparian 
right  is  the  right  to  appropriate  a  certain 
portion  of  it  It  Is  only,  I  think,  by  some 
species  of  appropriation  that  one  can  ever 
be  said  to  have  title  to  the  corpus  of  the 
water.  The  right  of  the  riparian  owner  is 
to  the  continuous  flow,  with  a  usufructuary 
right  to  the  water,  provided  he  returns  it  to 
the  stream  above  his  lower  boundary,  and 
the  right,  as  I  have  said,  to  make  a  com- 
plete appropriation  of  some  of  It  But  as 
our  decisions  stand,  an  appropriator  cannot 
acquire  a  right  to  any  of  the  waters  of  a 
stream  to  the  prejudice  of  a  riparian  own- 
er, by  any  use,  except  under  the  statute  of 
limitations.  I  think  some  material  findings 
are  not  sustained  by  the  evidence,  and  that 
the  judgment  Is  not  justified  by  the  find- 
ings, and  recommend  that  the  judgment  and 
order  be  reversed,  and  a  new  trial  had." 

For  the  reasons  given  in  the  foregoing 
opinion,  the  judgment  and  order  appealed 
from  are  reversed,  and  a  new  trial  granted. 

McFARLAND,  J.  I  concur  in  the  Judg- 
ment and  in  the  opinion  adopted  by  the 
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court.  I  desire  to  say,  however,  that  the 
case  of  Modoc  Land  &  Live-Stock  Co.  v. 
Booth,  102  Cal.  161,  86  Pac.  431,  cannot  be 
taken  as  authority  for  the  proposition  that 
a  riparian  proprietor  on  an  ordinary  natural 
stream  cannot,  by  Injunction,  restrain  an 
unlawful  diversion  of  the  water  of  the 
stream,  unless  he  can  show  actual  special 
damage  other  than  such  as  thus  legally 
arises  from  a  deprivation  of  the  substance 
of  his  estate.  To  so  Interpret  that  case 
would  be  to  make  It  overrule  every  de- 
cision of  this  court  upon  the  subject  from 
the  organization  of  our  state  government 
to  the  present  moment  All  the  Modoc  Case 
decides  Is  that— to  use  the  language  In  the 
opinion  in  that  case,  taken  from  Pomeroy: 
"Unless  the  flow  of  a  stream  to  the  land  of 
a  riparian  proprietor  has  been  appreciably 
or  perceptibly  diminished,  he  is  not  entitled 
to  an  Injunction,"  etc.  Of  course,  with  re- 
spect to  a  river  of  the  size  of  the  Mississip- 
pi or  the  Sacramento,  no  probable  diversion 
would  ever  perceptibly  diminish  the  flow  of 
the  current  Illustrations  drawn  from  sup- 
posed riparian  rights  in  such  rivers  are 
scarcely  more  pertinent  than  would  be  illus- 
trations from  supposed  riparian  rights  on 
the  Gulf  Stream.  In  the  case  at  bar,  how- 
ever, as  stated  in  the  opinion,  the  injunc- 
tion "would  not  have  the  effect  to  cause 
the  water  to  flow  over  or  along  its  riparian 
land,  as  it  was  accustomed  to  flow." 

(113  Cal.  508)  sr™--^ 

CULLEN  et  a!,  v.  GLENDORA  WATER 
CO.   (No.  19,300.)' 

(Supreme  Court  of  California.   March  11,  1895.) 

Irrigation  Districts  —  Constitutional  Law  — 
Confirmation  of  Proceedings  — Description 
of  Land— Supervisors— Discretion— Election 
of  Directors  —  Dutt  to  Estimatb  Cost  of 
System. 

1.  That  part  of  St  1889,  p.  213,  I  4,  provid- 
ing that  in  proceedings  by  directors  of  irrigation 
districts  for  the  confirmation  by  the  superior 
court  of  the  organization  of  the  districts,  and  of 
the  issuance  of  bonds,  a  motion  for  a  new  trial 
must  be  made  on  the  minutes  of  the  court  is  in 
conflict  with  Const  art  4,  f  25,  which  declares 
that  the  legislature  shall  not  pass  local  or  spe- 
cial laws  regulating  the  practice  of  courts  of  jus- 
tice. 

2.  St.  1889,  p.  212,  authorizing  the  directors 
of  an  irrigation  district  to  petition  the  superior 
court  to  confirm  their  proceedings  in  the  issuance 
of  bonds  of  the  district,  is  not,  because  it  au- 
thorizes the  court  to  determine  the  right  of  the 
parties  interested  in  the  bonds  before  any  con- 
troversy as  to  such  right  in  conflict  with  Const 
art  6,  5  5,  fixing  the  jurisdiction  of  the  superior 
court 

3.  If,  in  a  petition  to  establish  irrigation  dis- 
tricts, the  landmarks  called  for  in  the  description 
of  the  land  to  be  included  in  the  district  can  be 
found  on  the  ground,  the  description  is  sufficient, 
though  the  land  is  not  definitely  described. 

4.  The  board  of  supervisors  have  discretion- 
ary power  to  determine  what  lands  shall  be  in- 
cluded-in  an  irrigation  district,  and,  in  the  ab- 
sepce  of  abuse  of  discretion  or  fraud,  their  de- 
termination shall  not  be  disturbed. 

5.  Act  March  7,  1887.  •?  2,  as  amended  by 
St  1891,  p.  143,  provides  that  the  board  of  su- 

1  Rehearing  granted. 
v.39p.no.7— 49 


pervisors  shall  divide  an  Irrigation  district  Into 
five  divisions,  as  nearly  eqnal  as  practicable,  and 
one  director,  who  shall  be  a  "freeholder  and  resi- 
dent of  the  district"  shall  be  elected  by  each  di- 
vision, and  Unit,  if  a  majority  of  the  holders  of 
title  petition  for  a  formation  of  the  district  the 
board  of  supervisors  may,  if  so  requested  in  the 
petition,  order  that  there  may  be  three  or  five 
directors  for  such  district  and  that  they  may  be 
elected  by  the  district  at  large.  Section  8  pro- 
vides that  for  the  purposes  of  election  to  deter- 
mine whether  the  district  shall  be  organized, 
the  board  of  supervisors  must  establish  a  con- 
venient number  of  election  divisions  in  the  pro-  » 
posed  district  Held  that,  if  the  petition  asked 
that  the  directors  be  elected  at  large,  the  board 
of  supervisors  had  power  to  declare  one  precinct 
a  convenient  number,  and,  having  done  so,  they 
were  not  required  to  divide  the  district  into  di- 
visions, the  act  not  requiring  that  where  the 
election  was  at  large,  one  director  should  reside 
in  each  division. 

0.  The  fact  that  public  lands  are  included  in 
an  irrigation  district  will  not  invalidate  the  or- 
ganization of  the  district. 

7.  Under  St  1891,  p.  147,  f  15.  providing 
that  the  board  of  directors  of  an  irrigation  dis-. 
trict  must  determine  the  amount  necessary  to  be 
raised  for  the  purpose  of  providing  for  the  work 
of  irrigation,  and  shall  call  a  special  election, 
at  which  shall  be  submitted  to  the  electors  of 
the  district  the  question  whether  or  not  the 
bonds  of  the  district  in  the  amount  as  determined 
shall  be  issued,  the  directors  must,  before  calling 
an  election,  make  an  estimate  of  the  probable 
cost  of  the  work,  based  on  some  definite  plan. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court  Los  Angeles  coun- 
ty; Walter  Van  Dyke,  Judge. 

Application  of  W.  B.  Cullen  and  others, 
as  directors  of  the  Glendora  irrigation  dis- 
trict, to  the  superior  court  praying  that  the 
organization  of  the  district  and  issuance  and 
sale  of  bonds,  may  be  examined,  approved, 
and  confirmed.  The  Glendora  Water  Com- 
pany appeared  and  answered.  Judgment 
was  rendered  for  the  petitioners,  and  defend- 
ant Glendora  Water  Company,  appeals.  Re-' 
versed. 

Chapman  &  Hendrlck,  for  appellant  A 
W.  Hutton  and  Chas.  L.  Batchelder,  for  re- 
spondents. 

VANCLIEF,  C.  The  Glendora  irrigation 
district  Is  composed  of  a  tract  of  land  con- 
taining about  3.000  acres,  situate  In  the 
county  of  Los  Angeles,  and  was  organized 
December  21,  1891,  by  the  board  #f  supervi- 
sors of  that  county,  in  alleged  accordance 
with  an  act  of  the  legislature  generally 
known  as  the  "Wright  Act"  approved  March 
7,  1887  (St  1887,  p.  20),  and  amendments 
thereof.  And  this  is  a  proceeding  by  peti- 
tion of  the  board  of  directors  of  said  Ir- 
rigation district  to  the  superior  court  of 
that  county,  praying  that  the  organization 
of  said  district,  and  all  the  proceedings  by 
which  said  board  of  directors  ordered  the  is- 
suance and  sale  of  bonds  of  said  district 
for  $170,000  may  be  examined,  approved,  and 
confirmed,  as  authorized  by  an  act  ••supple- 
mental," to  the  "Wright  Act,"  approved 
March  18,  1880  (St.  1889,  p.  212).  The  Glen-  * 
dora  Water  Company  (a  corporation),  be- 
ing the  owner  of  land  in  said  irrigation  dis- 
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trict,  appeared  as  a  defendant,  and  demur- 
red to  the  petition  on  the  ground  that  it 
does  not  state  facts  sufficient  to  entitle  the 
petitioners  to  any  relief;  and  especially 
that  it  does  not  state  facts  sufficient  to  give 
the  court  jurisdiction  of  the  subject-matter 
thereof.  The  demurrer  was  overruled,  and 
the  defendant  answered  the  petition.  The 
court  made  written  findings  of  facts,  near- 
ly all  of  which  were  stipulated  by  the  par- 
•  ties,  and  thereupon  rendered  judgment  ac- 
cording to  the  prayer  of  petitioners,  approv- 
ing and  confirming  the  organization  of  the 
district,  and  the  order  of  the  board  of  di- 
rectors for  the  issuance  and  sale  of  bonds. 
The  defendant,  Glendora  Water  Company, 
appealed  from  the  Judgment  and  from  an 
order  denying  its  motion  for  a  new  trial. 

1.  The  respondents  contend  that  the  ap- 
peal from  the  order  should  be  dismissed, 
or,  at  least,  that  the  order  should  be  af- 
firmed, on  the  ground  that  the  notice  of 
motion  for  new  trial  does  not  specify  any 
particular  in  which  the  evidence  is  alleged 
to  be  insufficient,  nor  any  particular  error 
in  law,  as  required  by  section  659,  Code 
Civ.  Proa,  when  the  motion  is  made  on 
the  minutes  of  the  court,  and  the  ground 
of  the  motion  is  insufficiency  of  evidence  or 
error  in  law.  It  is  true  that  the  only 
grounds  of  the  motion  are  insufficiency  of 
evidence  and  errors  In  law,  and  that  the 
notice  contains  no  specification  of  either. 
But  it  does  not  appear  that  the  motion  was 
made  on  the  minutes  of  the  court  On  the 
contrary,  the  notice  states  "that  the  motion 
will  be  made  on  a  bill  of  exceptions,"  and 
it  was  so  made.  In  answer  to  this,  how- 
ever, counsel  for  respondents  contend  that 
the  motion  for  new  trial  must  have  been 
made,  if  made  at  all,  on  the  minutes  of  the 
court,  since  section  4  of  the  act  of  18S9 
(page  213),  under  which  this  proceeding  was 
taken,  imperatively  so  provides;  and  there- 
fore, if  not  made  on  the  minutes  of  the 
court,  the  motion  was  wholly  unauthorized 
and  void.  On  the  other  hand,  counsel  for 
appellant  plausibly  contends  that  the  pro- 
vision in  section  4  of  said  act,  requiring  a 
motion  for  new  trial  to  be  made  on  the 
minutes  of  the  court,  is  repugnant  to  the 
third  subdivision  of  section  25  of  article 
4  of  the  constitution,  which  declares  that 
the  legislature  shall  not  pass  local  or  special 
laws  "regulating  the  practice  of  courts  of 
Justice."  While  section  4  of  the  supple- 
mental act  provides  that  "the  rules  of 
pleading  and  practice  provided  by  the  Code 
of  Civil  Procedure,  which  are  not  incon- 
sistent with  the  provisions  of  this  act,  are 
applicable  to  the  special  proceeding  herein 
provided  for,"  it  further  provides  that  "a 
motion  for  a  new  trial  must  be  made  on 
the  minutes  of  the  court."  The  inevitable 
effect  of  this  last-mentioned  provision  is 
not  only  to  deny  the  right  to  move  for  a 
new  trial  either  on  a  statement  of  the  case 
or  on  a  bill  of  exceptions,  as  permitted  by 


the  Code  in  all  other  cases,  but  also  to  pre- 
clude a  motion  for  new  trial  on  any  one 
of  the  first  four  grounds  upon  which  the 
Code  allows  SHch  motion  to  be  made,  name- 
ly: (1)  Irregularity  in  the  proceedings  of 
the  court,  jury,  or  adverse  party,  or  abuse 
of  discretion  by  which  a  party  was  pre- 
vented from  having  a  fair  trial;  (2)  mis- 
conduct of  the  jury;  (3)  accident  or  sur- 
prise; (4)  newly-discovered  evidence,— since 
upon  each  of  these  grounds  the  Code  (sec- 
tion 658)  requires  the  motion  to  be  made 
upon  affidavits.  Conceding,  as  I  do,  that 
the  objects  and  purposes  of  one  class  of  ac- 
tions or  special  proceedings  may  require  a 
peculiar  method  of  practice  differing  from 
those  of  other  classes  whose  objects  or  pur- 
poses are  substantially  different,  and  also 
that  a  classification  of  methods  of  practice, 
appropriately  adapted  to  the  objects  or  pur- 
poses of  each  of  the  different  classes  of  ac- 
tions of  special  proceedings,  may  be  based 
upon  the  distinction  between  the  different 
objects  to  be  attained,  so  that  a  law  pro- 
viding a  different  method  of  practice  adapt- 
ed to  the  attainment  of  the  peculiar  object 
of  any  one  of  such  different  classes  of  ac- 
tions or  special  proceedings  would  be  a 
general  law,  yet  I  am  unable  to  perceive 
that  any  lawful  or  honest  object  or  pur- 
pose of  the  special  proceeding  under  con- 
sideration requires,  or  would  be  promoted 
by,  any  restriction  of  the  grounds  upon 
which  a  motion  for  new  trial  is  authorized 
by  the  Code  of  Civil  Procedure;  or,  by  re- 
quiring such  motion  to  be  made  only  on 
the  minutes  of  the  court,  Instead  of  per- 
mitting it  also  to  be  made  on  a  statement 
of  the  case,  or  on  a  bill  of  exceptions,  at 
the  option  of  the  moving  party,  as  provided 
by  the  Code  of  Civil  Procedure.  On  the 
contrary,  it  is  obviously  apparent  that  the 
main  object  of  this  special  proceeding,  as 
expressed  in  the  act  authorizing  it,  may  be 
thwarted,  and  even  defeated,  by  restricting 
the  motion  for  new  trial  as  required  by  sec- 
tion 4  of  said  act;  since  it  is  plain  that 
either  party  to  a  proceeding  of  this  class 
may  be  prevented  from  having  a  fair  trial 
by  Irregularity  in  the  proceedings  of  the 
court  or  adverse  party,  or  abuse  of  discre- 
tion, or  by  misconduct  of  a  jury  in  case  of 
trial  by  jury,  or  by  accident  or  surprise; 
and  that  material  evidence  may  be  discov- 
ered after  the  trial  which  could  not,  with 
reasonable  diligence,  have  been  discovered 
and  produced  at  the  trial;  and  also  that  the 
motion  for  new  trial  may  sometimes  be 
more  conveniently,  more'  clearly,  and  more 
effectively  presented  by  a  statement  or  bill 
of  exceptions  than  upon  the  minutes  of  the 
court  It  therefore  appears  that  there  is  no 
reasonable  ground  for  the  distinction  be- 
tween the  special  mode  of  moving  for  new 
trials  provided  by#  section  4  of  the  act  in 
question  and  that  provided  by  the  unques- 
tionably general  law,— the  Code  of  Civil 
Procedure.  The  distinction,   as   we  have 
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seen,  suggests  no  reason  why  the  general 
mode  provided  by  the  Code  of  Civil  Pro- 
cedure should  not  be  applied  to  motions 
for  new  trials  In  this  special  proceeding  for 
the  confirmation  of  bonds  of  irrigation  dis- 
tricts, but  the  contrary.  It  follows,  I  think, 
that  the  distinct  part  of  the  fourth  section 
of  the  act  in  question,  which  provides  that 
"a  motion  for  a  new  trial  must  be  made 
upon  the  minutes  of  the  court,"  is  a  special 
law  "regulating  the  practice  of  courts  of 
justice"  in  a  matter  to  which  an  existing 
general  law  Is  appropriately  applicable;  and 
is  therefore  repugnant  to  section  25,  art  4, 
of  the  constitution.  Darcy  v.  Mayor  of  San 
Jose  (Cal.)  88  Pac.  500;  City  of  Pasadena 
v.  SUm son,  91  Cal.  238,  27  Pac.  604;  Dough- 
erty v.  Austin,  94  Cal.  001,  28  Pac  834,  and 
29  Pac.  1092.  But  It  does  follow  from  this 
that  any  other  part  of  the  act  may  not  have 
the  full  operation  and  effect  intended  by  the 
legislature,  since  the  intended  effect  of  the 
invalid  provision  as  to  new  trials  is  not 
necessary  to  the  complete  operation  and  ef- 
fect of  all  other  provisions  of  the  act,  which 
other  provisions  constitute  a  general  law 
applicable  to  a  class  of  special  proceedings 
distinguished  from  all  other  classes  by  at- 
tributes which  reasonably  require  all  the 
peculiarities  of  practice  thereby  provided, 
excepting,  perhaps,  the  limitation  of  the 
time  within  which  an  appeal  must  be  taken 
to  10  days,  as  to  which  no  question  is  in- 
volved in  this  case.  But  the  concession 
that,  for  most  of  its  purposes,  the  act  Is  a 
valid  general  law,  does  not  help  the  special 
provision  regulating  the  practice  as  to  new 
trials.  For  the  purpose  of  testing  its  con- 
stitutionality, that  special  provision  must  be 
treated  as  a  distinct  law,  as  it  is,  and  as  if 
it  had  not  been  Injected  into  an  act  whose 
other  provisions  are  constitutional.  So  con- 
sidered it  is  seen  to  apply  to  only  a  limited 
species  of  special  Judicial  proceedings,  for 
which  it  provides  a  mode  of  moving  for  new 
trials  materially  different  from  that  provided 
by  the  Code  of  Civil  Procedure,  without  any 
reason  or  necessity  for  the  difference,  aris- 
ing from  any  peculiar  characteristic  of  the 
class  of  proceedings  to  which  it  is  applied, 
nor  from  any  other  source.  It  is  therefore 
inappropriate  to  the  class  of  proceedings  to 
which  it  is  applied;  for,  as  was  said  in  the 
case  of  Dougherty  v.  Austin,  94  Cal.  621, 
28  Pac.  834,  and  29  Pac  1092,  "a  classifica- 
tion permitted  for  one  kind  of  legislation 
cannot  be  made  the  basis  of  a  different  kind 
of  legislation,  to  which  it  is  manifestly  in- 
appropriate." Besides,  "it  destroys  the  uni- 
form operation  of  a  general  law  and  Is 
special  In  a  case  where  a  general  law  not 
only  can  be  made  applicable,  but  In  which 
a  general  law  had  been  enacted,  and  in 
which  there  is  no  conceivable  reason  for 
discrimination."  City  of  Pasadena  v.  Stim- 
son,  91  Cal.  249,  27  Pac.  604.  It  is  further 
said  in  the  case  last  cited  "that,  although  a 
law  Is  general  and  constitutional  when  It 


applies  equally  to  all  persons  embraced  In 
a  class  founded  upon  some  natural  or  in- 
trinsic or  constitutional  distinction,  It  Is  not 
general  or  constitutional  if  it  confers  par- 
ticular privileges  or  Imposes  peculiar  dis- 
abilities or  burdensome  conditions,  in  the 
exercise  of  a  common  right,  upon  a  class 
of  persons  arbitrarily  selected  from  the  gen- 
eral body  of  those  who  stand  In  precisely 
the  same  relation  to  the  subject  of  the  law." 
Upon  this  point  see,  also,  Darcy  v.  Mayor  of 
San  Jose,  supra,  and  cases  there  cited.  The 
subject  of  the  law  in  question  is  the  mode 
of  moving  for  new  trials  in  the  superior 
courts,  to  which  subject  the  parties  to  all 
actions  and  special  proceedings  stand  in 
precisely  the  same  relation  as  do  the  par- 
ties to  the  small  class  of  special  proceed- 
ings, to  which,  alone,  this  law  is  made  ap- 
plicable, and  should  equally  share  the  pe- 
culiar privileges  conferred,  or  equally  suf- 
fer the  disabilities  and  burdens  imposed  by 
It;  since  no  discrimination  in  the  applica- 
tion of  the  law  is  justified  by  any  peculiar 
characteristic  of  any  object  of  the  law,  or 
of  the  parties  to  the  special  proceeding  to 
which  the  law  is  applied.  That  part  of  the 
act  requiring  a  motion  for  new  trial  to  be 
made  on  the  minutes  of  the  court  being 
void,  the  defendant  properly  disregarded  It, 
and  is  entitled  to  be  heard  on  its  appeal 
from  the  order  denying  a  new  trial,  upon 
questions  of  both  law  and  fact,  the  appeal 
having  been  taken  within  two  days  after 
the  date  of  the  order. 

2.  Counsel  for  appellant  contend  that  the 
act  of  March  16,  1889,  providing  for  a  judi- 
cial examination,  approval,  and  confirmation 
of  bonds  of  irrigation  districts,  is  unconsti- 
tutional for  the  reason  that  it  authorizes  a 
court  to  hear  and  determine  what  will  be 
the  rights  of  parties  interested  in  those 
bonds,  in  advance  of  any  controversy  as  to 
such  rights.  No  provision  of  the  constitu- 
tion is  cited  to  this  point,  except  it  is  claim- 
ed that  in  all  the  different  species  of  juris- 
diction conferred  on  superior  courts  by  sec- 
tion 5,  art.  6,  of  the  constitution,  "it  is  pre- 
supposed that  somebody  is  prosecuting  some- 
body else  to  enforce  or  protect  some  right,  or 
to  redress  or  to  prevent  some  wrong."  But 
surely  this  is  not  true  of  actions  or  special 
proceedings  in  rem,  of  which  superior  courts 
are  expressly  given  jurisdiction.  For  ex- 
ample, there  can  be  no  such  presupposition 
In  proceedings  for  the  probate  and  confirma- 
tion of  wills,  nor  In  fnsolvency  proceedings, 
since  they  may  be,  and  often  are,  prosecuted 
to  final  and  conclusive  judgments  without 
any  controversy  whatever.  In  all  this  class 
of  cases,  however,  the  petition  or  complaint 
contemplates  a  controversy  and  tenders  Is- 
sues which  may  be  accepted  and  joined  by 
any  person  interested  who  has  been  actual- 
ly or  constructively  served  with  any  kind  of 
lawful  process;  and  so  It  often  happens  in 
actions  in  personam  that  issues  are  tendered 
by  pleadings  in  advance  of  any  actual  con- 
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troversy,  and  before  It  Is  known  whether  or  | 
not  any  averment  In  the  pleading  will  be 
controverted.  Besides,  the  question  under 
consideration  has  been  decided  by  this  court 
adversely  to  appellant,  at  least  by  implica- 
tion, in  several  cases.  Crall  v.  Irrigation 
Dist.,  87  Cal.  140,  26  Pac.  797;  Board  v.  Tre- 
gea,  88  Cal.  338,  26  Pac,  237;  In  re  Madera 
Irr.  Dist,  92  Cal.  296,  28  Pac.  272,  675.  And 
counsel  for  appellant  concedes  that  the  ques- 
tion was  involved  in.  those  cases,  but  claims 
that  the  ground  of  objection  here  urged  by 
him  was  not  expressly  presented  to  the 
court  in  either  of  those  cases.  But  I  think 
it  would  have  been  of  no  avail  if  it  had  been 
presented. 

3.  The  objections  on  the  grounds  that  the 
proposed  district  was  not  definitely  describ- 
ed in  the  petition  for  its  organization,  nor  In 
the  order  calling  the.  election,  and  that  the 
latter  varies  from  the  former,  seem  to  have 
been  answered  by  this  court  in  the  case  of 
Irrigation  Dist  v.  De  Lappe,  79  Cal.  360,  21 
Pac.  825,  and  cases  last  above  cited.  If  the 
landmarks  called  for  in  the  petition  can  be 
found  on  the  ground,  the  description  is  suffi- 
ciently definite;  and  there  is  no  evidence 
that  such  landmarks  cannot  be  found.  Nor 
does  it  appear  that  the  description  in  the 
order  calling  the  election  varies  from  or  Is 
less  definite  than  that  in  the  petition. 

4.  It  does  not  appear  that  the  board  of 
supervisors  improperly  either  Included  in  the 
district,  or  excluded  from  it,  any  parcels  of 
land;  and  the  objections  made  on  these 
grounds  are  fully  answered  in  the  cases  su- 
pra. What  the  board  did  in  this  respect 
was  within  its  discretionary  power,  and  the 
only  available  objection  to  It  would  be  abuse 
of  such  power,  or  fraud;  of  neither  of  which 
is  there  any  evidence.  Irrigation  Dist.  v.  De 
J-appe,  79  Cal.  360,  21  Pac.  825;  Board  v. 
Tregea,  88  CaL  354,  26  Pac.  237;  In  re  Ma- 
dera Irr.  Dist,  92  Cal.  343,  28  Pac.  272,  675. 
Besides,  no  person  whose  land  is  alleged  to 
have  been  improperly  included  or  excluded 
has  complained. 

5.  Section  2  of  the  act  for  the  formation 
of  irrigating  districts,  as  amended  (St.  1891, 
p.  143),  provides  that  the  board  of  super- 
visors shall  divide  the  district  "into  five  di- 
visions as  nearly  equal  In  size  as  may  be 

-  practicable,  which  shall  be  numbered  first 
second,  third,  fourth  and  fifth,  and  one  di- 
rector, who  shall  be  a  freeholder  in  the  divi- 
sion and  an  elector  and  resident  of  the  dis- 
trict shall  be  elected  by  each  division:  pro- 
vided, that  if  a  majority  of  the  holders  of 
title  *  •  *  petition  for  the  formation  of  a 
district  the  board  of  supervisors  may,  If  so 
requested  in  the  petition,  order  that  there 
may  be  either  three  or  five  directors,  as  said 
board  may  order,  for  such  district,  and  that 
they  may  be  elected  by  the  district  at  large." 
The  third  section  of  the  act  provides:  "For 
the  purposes  of  the  election  above  provided 
for  (to  determine  whether  the  district  shall 
l>e  organized),  the  said  board  of  supervisors 


I  must  establish  a  convenient  number  of  elec- 
tion precincts  in  said  proposed  district  and 
define  the  boundaries  thereof,  which  said 
precincts  may  thereafter  be  changed  by  the 
board  of  directors  of  such  district  In  any 
district  the  board  of  directors  thereof  may, 
upon  the  presentation  of  a  petition  there- 
for by  a  majority  of  the  holders  of  title, 
•  *  •  order  that  on  and  after  the  next  en- 
suing general  election  for  the  district  there 
shall  be  either  three  or  five  directors,  as 
said  board  may  order,  and  that  they  shall 
be  elected  by  the  district  at  large,  or  by  di- 
visions, as  so  petitioned  and  ordered;  and 
after  such  order  such  directors  shall  be  so 
elected."  Under  these  provisions,  the  board 
of  supervisors  declared  one  precinct  to  be  a 
convenient  number  for  the  election;  and,  as 
requested  In  the  petition,  ordered  that  five 
directors  be  elected  by  the  district  at  large, 
and  did  not  divide  the  district  into  five  divi- 
sions. Counsel  for  appellant  contend,  not- 
withstanding the  board  had  properly  estab- 
lished but  one  election  precinct  and  proper- 
ly ordered  that  five  directors  be  elected  by 
the  district  at  large,  yet  the  board  was 
bound  to  divide  the  district  into  five  divi- 
sions, and  to  elect  one  director  from  (not 
"by")  each  division.  In  this  I  think  counsel 
mistaken,  since  the  board  may  order  either 
five  or  three  directors,  and,  in  either  case, 
that  they  be  elected  "by  the  district  at 
large";  and  when  it  does  so  there  can  be  no 
rational  object  for  dividing  the  district  into 
five  divisions,  especially  if  only  three  direct- 
ors are  to  be  elected.  When  the  election  is 
by  the  district  at  large,  neither  of  the  five 
divisions  would  be  distinctly  represented  on 
the  board,  even  though  a  director  should  be 
taken  from  each  division,  since  a  majority 
of  the  electors  at  large  might  select  a  direct- 
or who  would  not  truly  represent  the  divi- 
sion in  which  he  resides,  or  whose  interest 
might  be  greater  in  another  division.  Be- 
sides, a  district  may  be  so  divided  as  to  ena- 
ble a  majority  of  the  electors  at  large  to  se- 
lect four-fifths  of  the  directors  from  the 
same  quarter  section  of  land,  while  each  re- 
sides in  a  distinct  division.  Had  the  legis- 
lature intended  that  each  director  should  be 
taken  from  a  division  distinct  from  all  others 
when  elected  by  the  district  at  large.  It 
could  easily  have  said  so,  and  in  that  event 
would  hardly  have  failed  to  provide  for  a 
division  of  the  district  Into  three  divisions, 
when  only  three  directors  are  to  be  elected. 
The  statute  is  not  so  explicit  on  this  matter 
as  it  might  be,  yet  I  have  no  doubt  the  leg- 
islature intended  that  there  should  be  no  di- 
vision of  the  district  when  the  election  is  to 
be  by  the  district  at  larger 

6.  Prior  to  the  filing  of  the  petition  of  the 
organization  of  the  irrigation  district  a  writ- 
ten agreement  was  executed  between  the  de- 
fendant (Glendora  Water  Company)  of  the 
first  part,  and  J.  P.  West  and  45  other  nat- 
ural persons,  alleged  to  have  been  interested 
in  effecting  an  organization  of  the  Glendora 
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Irrigation  district,  of  the  second  part,  which 
agreement  is  substantially  as  follows:  First. 
Party  of  first  part  agrees  to  sell  all  its  proper- 
ty ''consisting  of  water  and  water  rights,  res- 
ervoirs* land  held  to  protect  water  rights  and 
for  reservoir  sites,  tunnels,  supply  and  dis- 
tributing pipes,  and  tools,"  to  the  proposed 
irrigation  district,  within  ninety  days,  for 
the  sum  of  $32,362.71,  "together  with  a  small 
amount  for  railroad  lands,  held  by  Geo.  D. 
Whitcomb  to  protect  the  water  interests  of 
the  company,'  said  sums  being  considered 
sixty  per  cent,  of  the  costs  of  said  property." 
Second.  If  the  Irrigation  district  is  not  or- 
ganized within  said  time,  "then  this  agree- 
ment shall  immediately  cease  upon  the  ex- 
piration of  the  said  ninety  days.  But,  if 
said  district  shall  be  organized  within  the 
said  ninety  days,  then  the  said  property  will 
be  sold  to  the  district,  or  to  the  other  parties 
to  this  agreement  for  the  district,  within 
sixty  days  after  the  organization  is  com- 
pleted. The  said  district,  if  organized,  shall 
include  the  town  of  Glendora  and  the  lands 
included  within  the  bounds  of  the  district  as 
advertised  In  the  petition  to  the  board  of  su- 
pervisors of  Los  Angeles  county."  Third. 
The  purchase  money  to  be  paid  within  12 
months  from  January  1,  1892,  with  interest 
at  6  per  cent  per  annum.  Said  property  to 
remain  in  possession  of  the  party  of  the  first 
part,  which  Is  to  collect  "all  water  rates  and 
income  therefrom,  the  rates  to  be  approved 
jointly  by  the  directors  of  the  water  (irriga- 
tion) district  and  the  Glendora  Water  Com- 
pany, until  full  payment  Is  made  for  said 
property,  and  thereafter  until  water  suffi- 
cient for  the  whole  district  is  put  on  the 
lands  of  the  district.  But  the  receipts,  after 
paying  running  expenses,  are  to  be  credited 
upon  the  interest  account.  All  sums  expend- 
ed subject  to  the  approval  of  the  board  of 
directors  of  the  water  (Irrigation)  district  for 
necessary  repairs  and  improvements  after 
the  date  of  this  contract  are  to  be  repaid  in 
full  to  the  party  of  the  first  part  within  said 
twelve  months  from  January  1,  1892." 
Fourth.  The  parties  of  the  second  part  are 
to  be  personally  responsible  to  the  party  of 
the  first  part  for  the  purchase  price  of  the 
property  and  repayment  of  all  other  sums, 
as  herein  provided.  Nothing  in  the  way  of 
performance  of  this  agreement  has  been 
done  by  either  party,  and  it  is  not  made 
clear  by  the  evidence  or  findings  that  either 
party  has  ever  been  ready  or  willing  to  per- 
form. Appellant  claims,  however,  that  the 
parties  of  the  second  part  executed  the 
agreement  in  bad  faith,  merely  for  the  pur- 
pose of  preventing  the  Glendora  Water  Com- 
pany and  its  stockholders  from  opposing  the 
organization  of  the  irrigation  district,  and 
without  any  intention  of  performing  the 
agreement  on  their  part,  and  therefore  that 
the  organization  of  the  irrigation  district 
was  fraudulent.  But  there  is  no  evidence  of 
the  bad  faith  or  fraud  charged,  and  the 
court  found  that  while  it  is  true  that  the 


parties  of  the  second  part,  or  some  of  them, 
claim  that  they  are  hot  bound  by  the  agree- 
ment because  the  district  ,  was  not  organized 
with  the  boundaries  advertised  in  the  peti- 
tion as  required  by  the  agreement,  and  be- 
cause of  other  objections  to  the  agreement, . 
it  is  not  true  that  they  and  the  board  of  di- 
rectors of  the  Glendora  irrigation  district 
"do  not  intend  to  carry  out  said  agreement." 
This  disposes  of  the  question  of  fraud  in 
the  organization  of  the  district  In  favor  of 
respondent;  and  all  other  questions  relating 
to  the  agreement,  discussed  by  counsel,  are 
obviously  Irrelevant 

7.  It  is  claimed  by  appellant  that  the  dis- 
trict was  illegally  organized,  because  it  con- 
tains 80  acres  of  railroad  land  which  has  not 
been  patented  to  the  railroad  company,  or 
to  its  grantees,  although  such  land  had  been 
sold  by  the  railroad  company  to  bona  fide 
purchasers,  who  were  citizens  of  the  United 
States,  before  the  district  was  organized, 
and  appellant  claims  no  interest  therein.  It 
is  not  necessary  to  determine  what  interest 
or  title,  if  any,  said  purchasers  had  In  or  to 
said  land.  Assuming  it  to  have  been  public 
land,  its  incorporation  into  the  district  did 
not  make  the  organization  invalid.  In  re 
Madera  Irr.  Dist,  92  Cal.  343,  28  Pac.  272, 
675;  Board  v.  Tregea,  88  Cal.  334,  26  Pac. 
237..  Whether  or  not  said  purchasers  were 
qualified  signers  of  the  original  petition  for 
the  organization  of  the  district  is  a  question 
which  does  not  here  arise. 

8.  Section  15  of  the  Wright  act,  as  amend- 
ed (St.  1891,  p.  147),  provides  as  follows: 
"For  the  purpose  of  constructing  irrigation 
canals  and  works,  and  acquiring  the  neces- 
sary property  and  rights  therefor,  and  oth- 
erwise carrying  out  the  provisions  of  this 
act  the  board  of  directors  of  any  such  dis- 
trict must  as  soon  after  such  district  has 
been  organized  as  may  be  practicable. 
•  *  •  estimate  and  determine  the  amount 
of  money  necessary  to  be  raised,  and  shall 
immediately  thereafter  call  a  special  elec- 
tion, at  which  shall  be  submitted  to  the 
electors  of  such  district  *  *  *  the  ques- 
tion whether  or  not  the  bonds  of  said  dis- 
trict in  the  amount  as  determined  shall  be 
issued."  The  petition  In  this  case  states 
that  the  board  of  directors  did  estimate  and 
determine  that  $170,000  would  be  necessary 
for  the  purposes  of  constructing  necessary  ir- 
rigation canals  and  works,  and  acquiring  the 
necessary  property  and  rights  therefor,  and 
otherwise  carrying  out  the  provisions  of  said 
act  This  allegation  was  denied  by  the  an- 
swer of  the  defendant  and  upon  the  issues 
thus  joined  the  court  found  in  favor  of  the 
petitioners.  Appellant  contends  that  this  . 
finding  is  not  Justified  by  the  evidence,  and 
as  to  this  point  I  think  appellant's  conten- 
tion should  be  sustained.  Respondents  of- 
fered no.  evidence  in  chief  touching  this  is- 
sue. The  defendant  called  C.  S.  Whitcomb, 
who  upon  this  issue  testified  as  follows: 
"Am  acquainted  with  the  water  rights  and 
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waterworks  of  the  Glendora  Water  Compa- 
ny. I  know  the  document  set  out  in  the 
stipulation,  being  an  agreement  between  the 
Glendora  Water  Company  and  certain  per- 
sons resident  in  the  irrigation  district,  enter- 
.ed  into  prior  to  the  formation  of  the  district 
The  water  rights  and  works  of  the  Glendora 
Water  Company  are  worth  the  sum  mention- 
ed in  the  agreement  I  was  one  of  the 
board  of  directors  of  the  Glendora  irrigation 
district  when  first  organized,  and  continued 
in  that  position  for  one  year.  It  ended  in 
March,  1893.  Am  acquainted  with  the  rec- 
ord book  of  the  district  (The  book  is  here 
shown  to  the  witness,  and  identified  as  the 
record  book  containing  the  minutes  of  the 
board  of  directors  of  the  Glendora  irrigation 
district.)"  The  witness  was  then  .asked  to 
state  to  the  court  whether  the  board  of  di- 
rectors of  that  district  ever  adopted  any 
plan  for  the  construction  of  any  works,  or 
determined  upon  what  works  they  would 
construct  for  the  purpose  of  supplying  the 
district  with  water  for  irrigation,  or  made 
any  estimate  of  the  cost  of  such  construc- 
tion, and,  if  so,  to  point  out  in  the  minutes 
of  the  board  of  directors  where  any  such 
plan  appeared.  The  witness  answered, 
"They  did  not  and  I  know  of  no  minutes  to 
the  contrary";  and,  further  testifying,  said: 
"I  am  acquainted  with  the  waters  in  the  vi- 
cinity of  this  district  There  are  no  live 
streams  of  any  size  within  reach  of  the  dis- 
trict. There  are  what  might  be  called  two 
4wet-weather  streams,' — one  of  them  flowing 
possibly  three  or  four  months,  and  the  other 
flowing  probably  five  months,  on  an  average, 
during  the  year.  During  the  irrigating  sea- 
son all  of  the  springs  now  used  inside  of 
the  district  would  probably  flow  about  twen- 
ty inches;  that  Includes  the  Glendora  Water 
Company's.  All  of  the  other  springs  to 
which  I  have  referred  are  the  property  of 
private  individuals.  The  irrigation  district 
has  not  made  any  attempt  or  commenced 
any  proceedings  for  the  purchase  or  con- 
demnation of  those  rights.  There  are  no 
streams  of  water  outside  of  the  district  the 
waters  of  which  can  be  brought  into  the 
district  The  stream  from  which  the  Glen- 
dora Water  Company  obtains  its  waters 
flows  at  times  during  the  winter  a  very 
large  stream,  but  take  the  average  flow  for 
Ave  months,  and  it  would  probably  be  about 
a  hundred  inches.  After  that  it  runs  down 
to  a  small  stream  during  the  late  spring 
months,  and  sometimes  during  the  summer 
months  dries  up  on  the  surface.  There  is 
no  other  plan,  to  my  knowledge,  by  which 
any  additional  water  than  that  owned  by 
the  Glendora  Water  Company  and  these 
other  springs  belonging  to  private  parties 
could  be  obtained  for  that  district,  other 
than  the  construction  of  storage  reservoirs 
to  catch  and  hold  the  winter  and  spring 
flow.  The  irrigation  district  has  done  noth- 
ing in  reference  to  obtaining  any  water,  to 
my  knowledge.     Cross-examination:  I  am 


not  a  director  of  the  irrigation  district  now, 
nor  an  officer  of  the  Glendora  Water  Com- 
pany. My  father  Is  president  of  the  Glen- 
dora Water  Company.  He  Is  now  in  Chi- 
cago. I  didn't  say  at  Mr.  Chapman's  office, 
in  the  presence  of  Judge  Hutton  and  Mr. 
La  Fetra,  that  that  storage  system  would 
cost  about  one  hundred  and  twenty  or  thirty 
thousand  dollars.  I  said  that  the  buying  of 
the  Glendora  system,  and  piping  of  the  dis- 
trict and  building  storage  reservoirs  and 
completing  the  whole  plan,  would  cost  about 
one  hundred  and  twenty  or  one  hundred  and 
thirty  thousand  dollars."  Two  other  direct- 
ors of  the  Glendora  irrigation  district  name- 
ly, M.  H.  La  Fetra  and  W.  B.  Cullen,  were 
called  by  plaintiff  in  rebuttal,  but  neither  of 
them  disputed  any  part  of  the  above-stated 
testimony  of  Whitcomb  as  to  plans  and  esti- 
mates. Furthermore,  their  testimony  shows 
that  no  plans  for  the  work  nor  estimate  of 
the  cost  had  been  made  up  to  the  time  they 
testified.  Nor  did  they  then  know  from 
what  source  they  could  procure  any  water, 
unless  they  could  purchase  the  water  rights 
and  Improvements  of  the  defendant  which 
it  is  agreed  are  not  sufficient  to  supply  the 
district  though  they  intend  to  get  water 
from  other  sources  if  they  can.  It  must  be 
conceded,  I  think,  that  the  provisions  of 
both  the  Wright  act  and  the  confirmation 
act  generally  facilitate  the  organization  of 
irrigation  districts  and  the  Issuance  and  con- 
flrmatioii  of  bonds,  and  thus  afford  some 
excuse,  if  not  justification,  for  the  practical 
construction  which  seems  to  have  been  given 
them  by  the  promoters  of  the  Glendora  dis- 
trict and,  perhaps,  by  other  Irrigation  dis- 
tricts, to  the  effect  that  the  principal  object 
of  those  acts  is  the  issuance  and  confirma- 
tion of  a  liberal  supply  of  bonds,  and  that  a 
sufficient  supply  of  water  for  Irrigation  is 
chiefly  Incidental.  But  the  absurdity  and 
Injustice  of  Intending  such  a  construction 
cannot  be  attributed  to  the  legislature,  since 
it  has  interposed,  at  least  one  salutary 
check  upon  an  improvident  issue  of  bonds, 
namely,  that,  before  calling  an  election  to 
determine  whether  or  not  bonds  shall  be 
issued,  the  board  of  directors  of  any  such 
district  "must  estimate  and  determine  the 
amount  of  money  necessary  to  be  raised" 
"for  the  purpose  of  constructing  Irrigation 
canals  and  works,  and  acquiring  the  neces- 
sary property  and  rights  therefor,  and  other- 
wise carrying  out  the  provisions  of  this  act" 
In  the  case  of  the  Glendora  district  no  such 
estimate  was  made  before  calling  the  elec- 
tion, nor  at  any  time  thereafter.  This  re- 
quirement to  estimate  the  amount  of  money 
to  be  raised  for  the  purposes  named  implies 
that  the  directors  must  have  some  of  those 
purposes  in  view,  and,  at  least  such  general 
knowledge  of  them  as  would  constitute  suffi- 
cient data  for  an  approximate  estimate  of 
their  cost.  As  the  ultimate  purpose  of  the 
law  is  to  obtain  water  to  irrigate  the  land  of 
the  district  the  sources  from  which  such 


Digitized  by 


CaL) 

water  may  be  obtained,  the  kind  and  length 
of  canals  or  other  conduits  through  which  it 
may  be  conveyed  to  the  lands  to  be  irrigat- 
ed, and  the  general  character  and  magni- 
tude of  other  necessary  works,  must  be 
known  before  even  a  proximately  correct  es- 
timate of  their  cost  can  be  made.  But  In 
this  case  it  appears  that  none  of  these 
things  were  known  to  the  directors  before 
they  called  the  election,  or  even  at  the  time 
of  the  trial,  except  that  they  had  In  view  a 
purchase  of  the  water  rights,  canals,  and 
reservoirs  of  the  defendant  at  a  price  not  ex- 
ceeding $35,000,  and  which  the  evidence 
tends  to  show  they  may  still  purchase  for 
that  price.  The  three  directors  called  as 
witnesses  concurred  in  testifying  that  they 
did  not  know,  even  at  the  time  of  the  trial, 
from  what  source  they  could  obtain  any  wa- 
ter, except  that  of  the  defendant,  and  that 
they  had  made  no  arrangement  to  get  water 
from  any  other  source.  Upon  what  data 
could  they  have  estimated  before  the  elec-, 
tion  that  $170,000  ($58  per  acre  on  all  the 
land  in  the  district)  was  the  amount  neces- 
sary to  be  raised?  It  Is  enough,  however, 
for  the  purpose  of  disposing  of  the  point  un- 
der consideration,  that  the  evidence,  without 
conflict,  shows  that  they  made  no  such  esti- 
mate, nor  any  estimate  whatever,  before 
they  ordered  the  election.  While  I  am  In- 
clined to  the  opinion  that  the  statutory  re- 
quirement that  an  estimate  must  be  made 
implies  that  it  must  be  made  by  a  compe- 
tent engineer,  upon  such  plans  or  data  as 
that  It  may  be  proximately  correct,  and  that 
It  should  be  recorded  In  the  office  of  the  dis- 
trict or  otherwise  made  accessible  to  all  par- 
ties Interested,  it  is  not  necessary  so  to  de- 
cide in  this  case.  I  think  the  few  checks 
provided  by  the  statute  against  the  reckless 
or  Improvident  creation  of  bond  Hens  of  $60 
per  acre  on  all  the  lands  In  one  of  these  irri- 
gation districts,  largely  by  the  votes  of  elec- 
tors who  own  no  part  of  such  lands,  should 
be  strictly  enforced  in  favor  of  the  owners 
of  such  lands.  Therefore,  for  the  reason 
that  the  board  of  directors  of  the  Glendora 
irrigation  district  made  no  estimate  of  the 
amount  necessary  for  any  purpose,  I  think 
the  order  and  Judgment  appealed  from 
should  be  reversed,  and  the  cause  remanded. 

We  concur:  SBARLS,  O.;  BELCHER,  0.; 
HAXNES.  a 

FER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  and  Judg- 
ment appealed  from  are  reversed,  and  the 
cause  remanded. 

(106  Cal.  400) 

In  re  MANSFIELD.   (No.  3.) 
(Snprem.  Court  of  California.   March  13,  1805.) 
bcroxiCATiife  Liquors  —  Licensb  tor  Bali  — 

OODKTT  OhDIKAKCS  — VAMDITT  —  COMPLAUT 

•nroBs  Jcsnca— Sotooibhct  is  Form. 

1.  A  county  ordinance  requiring  "every  per- 
mom  who  in  any  saloon,  bar,  inn,  *  •  •  or 
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other  public  place  sells  or  gives  away**  spiritu- 
ous liquor  to  obtain  a  license,  is  not  objection- 
able as  requiring  a  license  for  the  mere  sale  or 
giving  away  of  such  liquor  by  any  person  not 
in  such  a  business. 

2.  A  clause  of  a  section  in  a  county  ordi- 
nance imposing  a  fine  and  imprisonment  as  a 
penalty  for  selling  liquor  without  a  license, 
though  invalid  as  conflicting  with  Pen.  Code, 
S  435,  making  the  carrying  on  of  any  business 
without  a  license,  where  a  license  is  required  by 
law,  simply  a  misdemeanor,  being  severable  from 
the  preceding  clause,  making  sales  without  a 
license  unlawful,  does  not  destroy  Its  force. 

3.  Pen.  Code,  §  1426,  provides  that  proceed- 
ings before  a  justice  court  for  a  public  offense 
must  be  commenced  by  complaint  setting  forth 
the  offense  with  such  particularity  that  the  de- 
fendant will  understand  the  nature  of  the  charge; 
and  Id.  §  960.  declares  that  no  indictment  or 
information  shall  be  insufficient  by  reason  of  a 
defect  in  form  not  prejudicial  to  a  substantial 
right  of  the  defendant  on  the  merits.  Held,  that 
a  complaint  which  clearly  informs  defendant  of 
the  nature  of  the  charge,  is  not  defective  for 
failure  to  conclude  with  the  words  "against  the 
form  of  the  statute  in  such  case  made  and  pro- 
vided," or  their  equivalent 

In  bank. 

Application  by  John  H.  Mansfield,  convict- 
ed of  selling  liquor  without  a  license,  for 
a  writ  of  habeas  corpus.  Writ  denied. 

J.  D.  Sproul  and  Park*  Henshaw,  for  peti- 
tioner.   H.  V.  Rearden,  for  respondent 

HENSHAW,  J.  Petitioner  was  convicted 
in  Butte  county  under  a  complaint  charging 
him  w)th  carrying  on  the  business  of  sell- 
ing distilled,  fermented,  malt,  vinous,  and 
other  spirituous  liquors  without  having  first 
procured  a  license  so  to  do,  contrary  to  the 
provisions  of  Ordinance  No.  124,  Butte  coun- 
ty ordinances,  entitled  "An  ordinance  to 
regulate  the  business  of  selling  liquors  in 
Butte  county,  California,  to  provide  for  li- 
censing the  same,  and  for  the  revocation  of 
such  licenses  In  certain  cases,  and  prescrib- 
ing penalties  for  the  violation  thereof."  The 
ordinance  is  pleaded  in  full  in  the  com- 
plaint Defendant  was  sentenced  to  pay  a 
fine  of  $150,  and,  In  default  of  payment,  to 
be  Imprisoned  in  the  county  jail  of  Butte 
county,  in  the  proportion  of  one  day's  im- 
prisonment for  every  dollar  of  the  fine. 

Ordinance  124  provides  as  follows:  Sec- 
tion 1:  "Every  person  who  in  any  saloon, 
bar,  inn,  tavern,  hotel,  tippling  place,  or 
other  public  place,  sells  or  gives  away  any 
distilled,  fermented,  malt,  vinous,  or  other 
spirituous  liquors,  or  wines,  in  less  quan- 
tities than  one  quart  must  obtain  a  license 
from  the  tax-collector  as  prescribed  in  this 
ordinance,  and  make  therefor  the  following 
payments."  Saloons,  bars,  inns,  taverns, 
hotels,  tippling  places,  or  other  public 
places,  located  In  cities,  towns,  villages,  or 
hamlets,  constitute  the  first  class,  and  are 
required  to  pay  $50  per  month  license;  oth- 
ers constitute  the  second  class,  and  are  re- 
quired to  pay  the  sum  of  $25  per  month. 
Section  4  of  said  ordinance  provides  for  cer- 
tain restrictions  upon  the  issuance  of  these 
licenses,  requiring  as  a  prerequisite  a  writ- 
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ten  recommendation,  signed  by  at  least  10 
out  of  20  responsible  freeholders  residing  or 
doing  business  of  a  permanent  or  respecta- 
ble character  nearest  the  place  where  the 
Raid  applicant  or  applicants  proposed  to 
carry  on  said  business,  together  with  a  bond 
In  the  penal  sum  of  $2,000,  conditioned,  etc. 
Section  5  provides:  "Sec.  5.  It  shall  be 
unlawful  for  any  person  or  persons  to  en- 
gage In  or  carry  on,  within  the  corporate 
limits  of  the  county  of  Butte,  the  business 
of  selling  or  giving  away  any  distilled,  fer- 
mented, malt,  vinous  or  other  spirituous 
liquors  or  wine,  either  in  their  own  names 
and  for  their  own  profit  and  benefit,  or  as 
agents  or  employes  for  any  other  person  or 
persons,  unless  said  person  or  persons,  then* 
principals  or  employers,  shall  first  procure 
from  the  tax-collector  a  license  so  to  do. 
And  if  such  person  or  persons,  either  for 
themselves  or  as  agents  or  employes  or 
otherwise,  shall  engage  in  or  carry  on  said 
business  without  having  first  procured  such 
license,  he,  she  or  they,  for  each  violation 
of  this  ordinance,  shall  be  deemed  guilty  of 
a  misdemeanor,  and  upon  conviction  by 
any  court  having  jurisdiction  'thereof  shall 
be  punished  by  a  'fine  not  less  than  $150 
and  not  exceeding  $500,  or  by  imprisonment 
in  the  county  jail  not  exceeding  six  months, 
or  by  both  such  fine  and  Imprisonment" 

By  subdivision  27  of  section  25  of  the 
county  government  act  (St.  1891,  p..  306), 
power  Is  given  to  the  boards  of  supervisors 
"to  license  for  the  purposes  of  regulation 
and  revenue  all  and  every  kind  of  business 
not  prohibited  by  law,  and  transacted  and 
carried  on  In  the  county;  to  fix  the  rates  of 
license  tax  upon  the  same,  and  to  provide 
for  the  collection  of  the  same  by  suit  or 
otherwise." 

The  defendant,  It  Is  conceded,  was  carry- 
ing on  his  business  In  the  incorporated  town 
of  Chico.  This  town,  by  its  own  ordinance, 
had  fixed  rates  of  license,  and  prescribed 
regulations  for  the  conduct  of  the  business 
In  which  defendant  was  engaged;  and  it  is 
averred,  and  not  denied,  that  defendant  had 
complied  with  all  the  terms  and  require- 
ments of  such  town  ordinance,  and  was  do- 
ing his  business  in  conformity  with  the 
town  ordinance,  and  under  a  license  issued 
to  him  by  said  town.  The  ordinance  under 
consideration  undertakes  to  license,  not  only 
for  the  purpose  of  regulation,  but  as  well 
for  the  purpose  of  revenue.  If  there  be  a 
conflict  in  terms  between  the  ordinance  of 
the  town  of  Chico  and  the  ordinance  of  the 
county  of  Butte  in  the  regulations  prescrib- 
ed for  the  carrying  on  of  the  business  in 
the  exercise  of  this  police  power,  the  ordi- 
nance of  the  town  of  Chico  has  superior 
force  within  the  municipal  limits.  Ex  parte 
Roach  (Cal.)  37  Pac.  1044.  That  such  a 
conflict  exists,  however,  is  not  made  to  ap- 
pear; and,  in  any  eveut.  it  would  not  affect 
the  consideration  of  the  remaining  ques- 
tion; for  the  ordinance  of  Butte  county, 


while  containing  provisions  In  the  nature  of 
the  exercise  of  police  powers,  at  the  same 
time  is  a  license  ordinance  for  purposes  of 
revenue,  and  it  is  with  the  ordinance  In 
that  aspect  that  we  are  called  upon  to  deal. 

That  it  Is  within  the  power  of  the  coun- 
ty of  Butte  to  license  for  revenue  the  busi- 
ness of  liquor  dealing  is  obvious  and  un- 
questioned. People  v.  Martin,  60  CaL  153. 
That  the  county  has  the  power  to  collect 
such  a  license  from  those  doing  business 
within  the  territorial  limits  of  towns  and 
cities  Inside  of  its  boundaries  was  decided 
in  Re  Lawrence,  69  Cal.  608,  11  Pac.  217. 
Against  the  ordinance  here  under  consid- 
eration, however,  it  is  urged  that  it  pre- 
scribes the  procurement  of  a  license  by  any 
one  who  sells  or  gives  away  liquor;  that 
under  the  rule  laid  down  In  Merced  Co.  v. 
Helm,  102  Cal.  160,  36  Pac.  399,  the  county 
has  the  power  to  fix  licenses,  not  for  the 
selling  or  giving  away  of  liquor,  but  for  the 
engaging  in  the  business  of  doing  these 
or  any  df  these,  things;  that  there  is  a 
broad  and  well-deflned  distinction  between 
a  single  act  of  selling  and  giving,  or  acts 
which  do  not  constitute  the  business  and  are 
merely  incidents  to  It,  and  the  actual,  bona 
fide  business  of  dealing  in  liquors,  either 
as  a  wholesale  vendor  or  as  a  retail  dealer 
or  "saloonkeeper."  But  Merced  Co.  v.  Helm 
is  not  a  parallel  case  with  the  one  at  bar. 
There  the  county  sought  to  collect  its  li- 
cense tax  from  Helm  by  civil  action;  here 
(as  will  be  discussed  later)  the  defendant 
Is  charged  criminally  with  a  misdemeanor, 
under  section  435  of  the  Penal  Code.  There 
the  tax  was  a  charge  imposed  upon  the 
sale,  and  not  for  carrying  on  or  engaging  in 
the  business  of  selling;  here,  while  section 
1  does  provide  that  every  person  who  sells 
or  gives  away  any  liquors  or  wines  must 
obtain  a  license,  section  5  further  provides 
that  it  shall  be  unlawful  for  any  person 
to  engage  In  or  carry  on  within  the  limits 
of  the  county  of  Butte  the  business  of  sell- 
ing or  giving  away  liquors  or  wines  without 
first  procuring  from  the  tax-collector  a  li- 
cense so  to  do.  That  the  license  required 
to  be  procured  by  one  engaging  in  the 
business  is  the  license  called  for  by  the  or- 
dinance is  plain.  Moreover,  the  language  of 
section  1  of  this  ordinance  is  not  obnoxious 
to  the  objections  successfully  urged  against 
the  Merced  county  ordinance.  In  the  latter 
ordinance  the  language  was:  "All  persons 
who  sell  either  spirituous,  malt  or  ferment- 
ed liquors,  wines  or  ciders  in  said  Merced 
county  shall  pay  quarterly,  in  advance,  a 
license  tax  of  $3,000  for  each  quarter  of 
the  year."  Nothing  in  that  language  went 
to  show  that  It  was  designed  to  limit  its 
scope  and  applicability  to  those  who  gave 
or  sold  as  a  business,  and  the  language  was 
found  to  be  objectionable  for  two  reasons: 
First,  because  it  was  beyond  the  power  of 
boards  of  supervisors  to  require  a  license  for 
the  mere  single  act  of  giving  away  or  selling 
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liquor;  second,  that  the  powers  of  boards  of 
supervisors  were  limited  to  exacting  licenses 
from  those  engaged  in  a  particular  business, 
and  that  the  act  of  selling  or  giving  away 
might  be  but  an  incident  to  some  other  busi- 
ness,—e.  g.  the  selling  of  beer  by  a  brewer 
being  an  incident  to  the  business  of  manu- 
facturing. Ex  parte  Mason,  102  Cal.  171, 
36  Pac.  401. 

But  In  the  ordinance  under  consideration 
the  language  is:  "Every  person  who  in  any 
saloon,  bar,  inn,  tavern,  hotel,  tippling  place 
or  other  public  place  sells  or  gives  away." 
By  fair  intendment,  this  language  should 
be  accorded  a  different  construction  from 
that  applied  to  the  language  of  the  Merced 
ordinance.  There  no  restriction  was  made. 
"All  persons"  who  sell  or  give  away  were 
subject  to.  the  license  tax.  Here  it  is  only 
those  persons  who  sell  or  give  in  the  enu- 
merated kinds  and  classes  of  places,  and 
those  places,  it  is  of  common  knowledge, 
are  places  where  liquors  are  vended  as  a 
business.  But,  even  if  it  is  conceded  that 
It  was  beyond  the  power  of  the  supervisors 
to  exact'  licenses  from  those  selling  or  giv- 
ing away,  they  unquestionably  have  the 
power  to  require  licenses  of  those  engaged 
in  the  business,  as  provided  in  section  5. 
Section  5,  however,  it  is  urged,  must  be 
eliminated  as  void.  The  contention  is  based 
upon  the  fact  that  the  latter  portion  of  the 
section  provides  a  penalty,  which  penalty 
comes  in  conflict  with  the  provisions  of  sec- 
tion 435  of  the  Penal  Code.  In  re  Sic,  73 
Cal.  142.  14  Pac.  405.  The  conflict  exists, 
and  because  of  it  the  penal  clause  of  the 
ordinance  is  void,  but  that  does  not  of 
necessity  destroy  the  whole  of  section  5. 
The  rule  is  well  settled  that,  If  the  void 
portion  is  severable,  the  rest  will  stand. 
Ex  parte  Chrlstensen,  85  Cal.  208,  24  Pac. 
747;  End.  Interp.  St  §8  35-40  et  seq.  The 
first  portion  of  the  section  is  complete  with- 
out any  reference  to  the  latter  portion.  In- 
deed, the  two  portions  might  easily  and 
well  have  been  cast,  as  is  usual,  in  differ- 
ent sections.  It  is  only  necessary  to  elim- 
inate that  portion  of  the  section  beginning 
with  the  words  "and  if  such  person,"  and 
fading  with  the  words  "or  by  both  such 
fine  and  imprisonment."  So  treated,  there 
Rtill  remains  a  valid  ordinance  requiring  the 
procurement  of  a  specified  license  by  those 
who  In  the  county  of  Butte  engage  In  or 
carry  on  the  business  of  selling  or  giving 
away  liquors. 

Tt  is  finally  contended  that  the  defendant 
was  tried  and  convicted,  not  under  the  state 
law  (Pen.  Code,  §  435),  but  under  the  penal 
clause  of  the  ordinance;  and,  in  support 
of  this  contention,  it  is  pointed  out  that 
defendant  was  fined  the  minimum  amount 
prescribed  in  the  ordinance,  and  that  the' 
complaint  on  which  he  was  tried  referred 
only  to  the  ordinance,  and  did  not  conclude 
with  the  declaration  that  his  acts  were  con- 
trary to  the  form,  force,  and  effect  of  the 


statute.  Where  no  change  has  been  made 
by  the  constitution  or  by  statute,  the  con- 
clusion of  an  indictment  contra  formam 
Btatuti  is  always  required  where  a  statute 
creates  an  offense,  or  declares  a  common- 
law  offense,  when  committed  under  par- 
ticular circumstances  not  necessarily  in  the 
original  offense,  punishable  in  a  different 
manner  from  what  it  would  have  been 
without  such  circumstances,  or-  where  the 
statute  changes  the  nature  of  the  common- 
law  offense  to  one  of  a  higher  degree,  or 
under  a  statute  revising  the  common  law. 
Whart  Cr.  PL  &  Prac.  (9th  Ed.)  f  280.  In 
general,  where  the  common  law  is  unmod- 
ified by  statutes,  every  indictment  on  the 
statute  must  conclude  with  the  words 
"against  the  form  of  the  statute  in  such  ■ 
case  made  and  provided,"  or  their  equiva- 
lent One  which  does  not  will  not  sustain 
a  conviction.  1  Bish.  Cr.  Proc.  §  602.  Even 
a  complaint  for  the  violation  of  a  town  or 
city  by-law,  though  it  concludes  "against 
the  form  of  the  by-iaw,"  must  also  con- 
clude "against  the  form  of  the  statute." 
Com.  v.  Gay,  5  Pick.  44;  Stevens  v.  Di- 
mond,  6'  N.  H.  330;  Com.  v.  Worcester,  3 
Pick.  462.  In  this  state,  therefore,  the  rule 
obtains,  except  as  It  may  have  been  mod- 
ified by  the  constitution  or  by  the  statutes. 
The  constitution  does  not  speak  upon  the 
matter.  The  Penal  Code,  in  section  952,  de- 
clares that  the  indictment  or  information 
must  be  direct  and  certain  as  regards  (1) 
the  party  charged;  (2)  the  offense  charged; 
and  (3)  the  particular  circumstances  of  the 
offense  charged,  when  they  are  necessary 
to  constitute  a  complete  offense.  Sdction 
958  declares  that  words  used  in  a  statute 
to  define  a  public  offense  need  not  be  strict- 
ly pursued  in  the  indictment  or  information, 
but  other  words  conveying  the  same  mean- 
ing may  be  used.  Section  959  enumerates 
those  things  which,  }f  they  can  be  under- 
stood from  the  pleading,  render  the  indict- 
ment or  Information  sufficient  Section  950 
declares  that  the  indictment  or  Information 
must  contain  the  title  of  the  action,  specify- 
ing the  name  of  the  court  to  which  the  same 
is  presented  and  the  names  of  the  parties; 
second,  a  statement  of  the  acts  constituting 
the  offense  in  ordinary  and  concise  lan- 
guage, and  in  such  a  manner  as  to  enable 
a  person  of  common  understanding  to  know 
what  is  intended.  Section  951  states  that  the 
indictment  or  information  may  be  substan- 
tially in  the  form  given,  which  form  concludes 
with  the  customary  phrase  "contrary  to  the 
form,  force  and  effect  of  the  statute  In  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  of  the  state 
of  ..California."  These  provisions  are  made 
applicable  to  indictments  and  informations. 

This  complaint  is  a  complaint  charging 
misdemeanor,  the  jurisdiction  of  the  offense 
being  in  the  justices'  and  police  courts.  As 
to  the  form  of  such  a  complaint  the  Penal 
Code  elsewhere  speaks,  and  in  the  follow- 
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lng  terms  (Pen.  Code,  §  1426):  "All  pro- 
ceedings and  actions  before  a  justice's  or 
police  court  for  a  public  offense  of  which 
such  courts  have  jurisdiction  must  be  com- 
menced by  complaint  under  oath,  setting 
forth  the  offense  charged,  with  such  par- 
ticulars of  time,  place,  person  and  property 
as  to  enable  the  defendant  to  understand 
distinctly  the  character  of  the  offense  com- 
plained of,  and  to  answer  the  complaint." 
Greater  liberality  is  now  allowed  In  crim- 
inal pleadings  than  was  formerly  permissi- 
ble. As  was  said  in  People  v.  King,  27 
Cal.  507:  "Our  Criminal  Code  is  designed 
to  work  the  same  change  in  pleading  and 
practice  In  criminal  actions  which  Is  wrought 
by  the  Civil  Code  in  civil  actions.  Both 
are  fruits  of  the  same  progressive  spirit 
which  In  modern  times  has  endeavored,  at 
least,  to  do  away  with  the  mere  forms  and 
technicalities  of  the  common  law,  which- 
were  productive  of  no  good,  and  frequently 
brought  the  administration  of  justice  Into 
contempt  by  defeating  its  ends."  The  Penal 
Code  Itself  declares  that  no  Indictment  or 
information  Is  Insufficient,  nor  can  the  trial, 
judgment,  or  other  proceeding  thereon  be 
affected  by  reason  of  any  defect  or  imper- 
fection In  matter  of  form  which  does  not 
tend  to  the  prejudice  of  a  substantial  right 
of  the  defendant  upon  its  merits.  Pen. 
Code,  §  960. 

The  defendant  In  .this  case  was  plainly 
Informed  of  the  nature  of  his  offense.  It 
consisted,  In  the  language  of  the  complaint, 
In  carrying  on  the  business  of  selling  dis- 
tilled, fermented,  malt,  vinous,  and  other 
spirituous  liquors  and  wines  without  having 
procured  a  license  so  to  do,  contrary  to  the 
provisions  of  Ordinance  No.  124,  Butte  coun- 
ty, CaL,  which  ordinance  Is  fully  set  forth. 
This  was  his  alleged  offense.  If  guilty  of 
it,  he  became  amenable  to  section  435  of  the 
Penal  Code,  which  provides  that  every  per- 
son who  commences  or  carries  on  any  busi- 
ness, trade,  profession,  or  calling  for  the 
transaction  or  carrying  on  of  which  a  li- 
cense is  required  by  any  law  6f  this  state, 
without  taking  out  or  procuring  the  license 
prescribed  by  such  law,  is  guilty  of  a  mis- 
demeanor. The  essentials  to  a  criminal  com- 
plaint in  a  justice's  or  police  court,  as  set 
forth  in  section  1426  of  the  Penal  Code,  do 
not  Include  a  conclusion  to  the  statute. 
"Expresslo  unius  est  excluslo  alterlus."  As 
to  complaints  for  misdemeanors,  In  justices' 
and  police  courts  at  least,  the  common-law 
rule  has  been  changed.  The  complaint  In 
this  case  complies  with  the  requirements  of 
the  law,  and  states  a  cause  of  action  against 
the  defendant.  Wherefore  it  is  ordered  that 
the  writ  be  discharged,  and  the  petitioner 
remanded. 

We  concur:  BEATTY,  C.  J.;  HARRISON, 
J.;  VAN  FLEET,  J.;  GAROUTTE,  J.;  Mc- 
FARLAND,  J. 


(106  Cal.  381) 
LEWIS  v.  BURNS  et  al.  ■  (No.  18,418.) 
(Supreme  Court  of  California.  March  13, 1895.) 
Evidence— Declarations— Res  Gestae. 
In  an  action  to  quiet  title  to  land  which 
plaintiff's  wife  conveyed  without  consideration 
to  defendant, — the  contention  of  plaintiff  being 
that,  though  D.  had  jprocured  conveyance  to 
plaintiff's  wife,  and  paid  for  it,  and  afterwards 
built  houses  thereon,  it  became  the  community 
property  of  plaintiff  and  his"  wife,  and  not  her 
separate  property,  for  the  reason  that  D.  was 
acting  as  their  agent,  and  used  their  money,  in 
such  purchase  and  building, — declarations  of  D., 
made  when  he  purchased  the  land  and  construct- 
ed the  houses,  as  to  the  character  in  which  he 
made  the  purchase,  and  the  terms  and  conditions 
on  which  he  was  building,  though  made  in  the 
absence  of  plaintiff's  wife,  are  admissible  as  part 
of  the  res  gestae. 

Commissioners*  decision.  Department  2 
Appeal  from  superior  court,  San  Joaquin 
county;  Joseph  H.  Budd,  Judge. 

Action  by  S.  T.  Lewis  against  Thomas 
Burns  and  another.  Judgment  for  defend- 
ants.   Plaintiff  appeals.  Reversed. 

James  A.  Louttit,  for  appellant.  Baldwin 
&  Thompson  and  Minor  &  Ashley,  for  re- 
spondents. . 

SEARLS,  C.  This  is  an  action  to  quiet  ti- 
tle to  two  certain  lots  of  land  situate  and  be- 
ing In  Stockton,  Cal.  Defendants  had  judg- 
ment, from  which,  and  from  an  order  deny- 
ing his  motion  for  a  new  trial,  plaintiff  ap- 
peals. 

At  the  trial,  the  evidence  showed  without 
contradiction  that  the  plaintiff  and  Bridget 
Burns  intermarried  in  1873,  and  remained 
husband  and  wife  until  1892,  when  the  lat- 
ter died.  About  1877,  plaintiff  and  his  wife 
removed  to  Stockton,  where  they  lived  and 
kept  house,  the  plaintiff  having  at  the  time 
several  horses,  a  couple  of  wagons,  etc.,  with 
which  he  labored.  Probably  about  1881. 
plaintiff  and  his  wife  were  both  employed 
by  one  De  Blalnville,  a  merchant,  the  for- 
mer clerking  in  the  store,  and  the  latter  do- 
ing housework  and  cooking.  In  1882,  De 
Blalnville  procured  lot  No.  15  In  block  No. 
33,  east  of  Centre  street,  Stockton,  to  be 
conveyed  to  the  wife  of  plaintiff.  The  con- 
sideration mentioned  in  the  deed  was  $250. 
De  Blalnville  also  had  a  house  built  upon 
the  lot,  for  which  he  paid.  In  1885,  De, 
Blalnville  had  another  lot  (No.  10  In  block 
24)  purchased  for  $1,656.05,  and  conveyed  to 
the  wife  of  said  plaintiff,  upon  which  a 
house  was  also  built  by  him,  he  advancing 
the  entire  expense.  On  the  16th  day  of  Oc- 
tober, 1890,  Bridget  Lewis,  wife  of  the  plain- 
tiff, conveyed  the  two  lots  above  mentioned 
to  Thomas  Burns  and  Mary  Hearlihy  (her 
brother  and  sister),  reserving  to  herself  dur- 
ing her  life  the  rents,  issues,  and  profits 
thereof.  There  was  no  valuable  considera- 
tion for  this  conveyance.  Plaintiff  was  a 
dissipated  man,  and  was  finally  discharged 
by  De  Blalnville,  but  at  what  precise  time 
does  not  appear.    It  may  be  Inferred,  how- 
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ever,  that  he  was  In  the  service  of  the  latter 
a  year  or  two.  His  wife  continued  in  the 
service  of  said  De  Blainville  until  the  death 
of  the  latter,  which  probably  occurred  about 
188U,  although  the  date  is  not  fixed,  except 
tnferentially. 

The  vital  question  at  the  trial  was  as  to 
whether  the  lots  were  a  gift  from  De  Blain- 
ville to  the  wife  of  plaintiff,  or  whether,  in 
purchasing  them,  De  Blainville  acted  as  the 
agent  of  the  plaintiff  and  his  wife,  and  as 
their  adviser,  and  was  reimbursed  by  them 
for  the  advances  made.  Upon  this  question 
the  conflict  occurred  in  the  evidence.  The 
testimony  of  plaintiff  was,  In  substance, 
'  that,  while  they  lived  with  De  Blainville,  he 
was  their  friend  and  adviser,  retained  their 
wages,  and  advised  them  as  to  Investments, 
and  acted  for  them  in  the  purchase  of  the 
lots;  that  the  first  lot  purchased  was  paid 
for  with  the  proceeds  of  his  horses,  wagons, 
etc.,  sold  from  time  to  time,  and  from  their 
wages;  that,  by  the  advice  of  De  Blainville, 
the  deeds  were  taken  in  his  wife's  name, 
but  for  and  as  community  property;  that 
the  second  lot  purchased  was  in  fact  paid 
for  by  De  Blainville,  who  was  repaid  a  few 
days  later  by  the  proceeds  of  a  mortgage  for 
$1,500  upon  both  lots,  executed  by  himself 
and  wife,  and  such  mortgage  was  in  evi- 
dence, as  well  as  a  deposit  to  De  Blalnville's 
bank  account,  the  day  after  the  date  of  the 
mortgage,  for  $1,500.  In  corroboration  of 
plaintiff's  testimony,  De  Blainville  being 
dead,  plaintiff's  counsel  sought  to  prove,  by 
sundry  witnesses,  declarations  of  said  De 
Blainville,  about  the  dates  of  the  purchases 
and  when  he  was  building  the  houses  on  the 
lots,  as  to  the  character  in  which  he  made 
such  purchases  and  the  terms  and  condi- 
tions upon  which  he  was.  building  the 
houses.  These  declarations,  not  having  been 
made  in  the  presence  of  the  deceased  wife 
of  plaintiff,  were  objected  to  by  counsel  for 
defendants,  the  objections  sustained  by  the 
court,  to  which  several  rulings  counsel  for 
plaintiff  excepted,  and  the  rulings  are  as- 
signed as  error. 

Section  1849  of  the  Code  of  Civil  Procedure 
provides  that  the  declarations,  acts,  or  omis- 
sions of  a  grantor  of  real  estate  made  while 
an  owner  shall  be  admissible  against  his 
grantee.  Section  1850  is  as  follows:  "Where 
also  the  declaration,  act  or  omission  forms 
part  of  a  transaction,  which  Is  itself  the  fact 
in  dispute,  or  evidence  of  that  fact,  such 
declaration,  act  or  omission  is  evidence  as 
part  of  the  transaction."  This  section  of  the 
Code  Is  little  more  than  declaratory  of  a 
rule  of  evidence  long  previously  recognized. 
"The  declarations  of  a  party  while  engaged 
in  the  performance  of  an  act,  and  Illustrat- 
ing the  object  and  intent  of  its  performance, 
are  admissible  in  evidence."  Tait  v.  Hall, 
71  Cat  149,  12  Pac.  391.  It  would  be  more 
accurate  to  say  that,  where  the  act  may 
have  been  prompted  by  one  of  two  or  more 
motives  or  objects,  the  declarations  of  the 


actor  made  at  the  time,  and  Illustrative  of 
the  motive  or  object,  are  admissible  in  evi- 
dence. In  Scott  v.  Bank,  140  Mass.  157,  2 
N.  B.  925,  where  the  question  was  whether 
one  who  made  deposits  in  a  savings  bank  in 
the  name  of  another,  and  kept  the  books, 
meant  to  make  a  gift  of  the  deposit,  It  was 
held  that  evidence  of  her  declarations  while 
so  holding  the  books  was  competent  on  the 
question  whether  she  Intended  to  make  a 
gift  In  the  present  case  the  ultimate  fact 
to  be  reached  did  not  differ  materially  from 
that  sought  in  the  case  last  above  referred 
to,  and  the  declarations  of  De  Blainville  as 
to  his  intentions  in  the  premises,  made  at 
the  time  when  he  purchased  the  lots  and 
constructed  houses  upon  them,  illustrative 
of  his  intent,  formed  a  part  of  the  res  gestae, 
and  were  admissible  in  evidence. 

It  follows  that  the  court  erred  in  striking 
out  evidence,  and  in  refusing  to  admit  evi- 
dence, upon  the  point  indicated,  for  which 
errors  the  judgment  and  order  appealed 
from  should  be  reversed,  and  a  new  trial 
had. 

We  concur:  BELCHER,  0.;  HAYNES,  a 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  had. 


a06  Cal.  877) 

YOUNGER  v.  YOUNGER.  (No.  15,782.) » 
(Supreme  Court  of  California.  March  12,  1895.) 
Divorce—  Ccbtodt  or  Child— Adoption. 

L  Since  Civ.  Code,  |  224,  provides  that  the 
consent  to  the  adoption  of  a  child  is  not  neces- 
sary from  a  father  or  mother  adjudged  guilty  of 
adultery  or  of  cruelty,  and  "for  either  cause  di- 
vorced, where,  after  a  decree  awarding  the  cus- 
tody of  a  child  to  its  mother  on  a  divorce  from 
its  father  for  cruelty,  the  mother  consent*  to  its 
adoption,  the  court  awarding  the  divorce  cannot, 
under  section  138,  modify  the  decree  so  as  to  give 
the  custody  of  the  child  to  its  father. 

2.  The  fact  that  a  child  is  under  the  Juris- 
diction of  a  court,  under  Civ.  Code,  8  138,  in  di- 
vorce proceedings  between  its  parents,  does  not 
prevent  another  court  from  having  jurisdiction 
of  the  same  child  in  proceedings  for  its  adop- 
tion on  the  consent  of  the  parent  to  whose  custo- 
dy it  has  been  given. 

Department  1.  Appeal  from  superior  court, 
Santa  Clara  county;  W.  G.  Lorigan,  Judge. 

Action  by  Georgie  A.  Younger  against  Ed- 
ward Younger  for  a  divorce.  Subsequent  to 
a  decree  for  plaintiff  awarding  her  the  cus- 
tody of  their  child,  defendant  petitions  for 
a  modification  of  the  decree,  awarding  him 
the  custody  of  the  Child.  There  was  a  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Reversed. 

R.  Clark  and  Chaa.  W.  Thomas,'  for  appel- 
lant   D.  W.  Burchard,  for  respondent 

VAN  FLEET,  J.  The  parties  hereto  were 
husband  and  wife,  and  bad  Issue  of  their 
marriage  one  child,  a  son,  Hlatt  Tlsdait 

I  Rehearing  denied. 
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f ounger.  In  February,  1891,  by  a  decree  of 
the  superior  court  of  Santa  Clara  county  ren- 
dered in  an  action  brought  for  that  purpose 
by  appellant  here  against  the  respondent, 
the  parties  were  divorced,  upon  the  ground 
of  respondent's  extreme  cruelty;  and  by  the 
decree  the  custody  of  said  child,  then  an 
infant  about  one  year  of  age,  was  awarded 
to  the  mother.  Immediately  after  the  di- 
vorce, the  mother  removed  with  the  child 
to  Yolo  county,  and  took  up  her  residence  In 
that  county  in  the  family  of  her  grandfa- 
ther, one  G.  W.  Hlatt.  Subsequently,  on 
July  31,  1891,  by  a  proceeding  had  before 
the  Judge  of  the  superior  court  of  Yolo  coun- 
ty, the  said  child  was,  by  the  consent  of  the 
mother,  duly  and  regularly  adopted  by  said 
G.  W.  Hlatt,  In  accordance  with  the  provi- 
sions of  the  Civil  Code,  and  assumed  the 
family  name  of  Hlatt.  In  April,  1893,  re- 
spondent filed  a  petition  In  the  superior  court 
of  Santa  Clara  county,  In  said  divorce  pro- 
ceeding, asking  a  modification  of  the  decree 
therein  with  reference  to  the  custody  of  said 
child,  and  praying  that  the  custody  thereof 
be  awarded  to  him,  upon  the  ground  that  the 
mother  had  abandoned  the  child  to  the  con- 
trol of  others,  and  had  since  married  again. 
Appellant  answered  said  petition,  setting  up, 
among  other  things  not  necessary  to  men- 
tion, the  facts  above  recited  as  to  the  divorce 
and  adoption,  and  denying  the  jurisdiction 
of'  the  court  to  make  any  order  in  the  prem- 
ises. The  court  found  the  facts  with  refer- 
ence to  said  divorce  and  adoption  In  all  re- 
spects as  alleged,  but,  nevertheless,  made  an 
order  modifying  the  divorce  decree  in  so  far 
as  the  8a  me  related  to  the  custody  of  the 
child,  by  requiring  that  the  respondent  be 
permitted  to  see  said  child  at  all  reasonable 
times,  without  limitation  as  to  date,  and 
that  he  be  "permitted  to  bring  said  child  to 
Santa  Clara  county  •  *  •  in  the  month 
of  June  of  each  year,"  and  retain  its  custody 
during  said  month.  From  this  order  the  ap- 
peal herein  is  prosecuted.  The  validity  of 
the  order  Is  challenged  upon  various  grounds, 
only  one  of  which,  however, "need  be  noticed. 

It  is  contended  by  appellant,  and,  we  think, 
correctly,  that  the  Santa  Clara  court  had  no 
jurisdiction  to  make  the  order  appealed  from, 
for  the  reason  that  its  jurisdiction  over  the 
child  had  ceased  and  determined  absolutely 
upon  its  adoption.  The  Civil  Code  provides 
for  the  adoption  of  minor  children  and  the 
circumstances  and  conditions  under  which 
such  adoption  may  be  had.  Section  224  of 
that  Code  provides  that  "a  legitimate  child 
cannot  be  adopted  without  the  consent  of 
its  parents,  if  living,  *  •  *  except  that 
consent  is  not  necessary  from  a  father  or 
mother  deprived  of  civil  rights  or  adjudged 
guilty  of  adultery  or  of  cruelty,  and  for  ei- 
ther cause  divorced."  The  proceedings  for 
adoption  in  this  instance  seem  to  have  been 
Ui  strict  accordance  with  this  and  the  other 
provisions  of  the  Code  upon  the  subject,  and, 
in  fact,  their  regularity  or  sufficiency  are  In 


no  respect  questioned.  The  jurisdiction  of 
the  court  iu  Santa  Clara  county  over  the 
child  in  the  divorce  proceeding  grew  out  of 
and  depended  solely  upon  the  fact  that  it 
was  the  child  of  the  parties  to  that  action. 
As  such,  the  law  gave  that  court  jurisdic- 
tion to  award  the  custody  of  the  child  as  it 
might  deem  for  its  best  Interest,  and  to  di- 
rect provision  for  Its  maintenance  and  sup- 
port. By  the  adoption  proceeding,  however, 
the  status  of  the  child  was  wholly  changed. 
It  became  ipso  facto  the  child  of  another, 
and  ceased  to  sustain  that  relation,  in  a  le- 
gal sense,  to  Its  natural  parents.  "A  child, 
when  adopted,  may  take  the  family  name 
of  the  person  adopting.  After  adoption  the 
two  shall  sustain  towards  each  other  the 
legal  relation  of  parent  and  child,  and  have 
all  the  rights  and  be  subject  to  all  the  duties 
of  that  relation."  Civ.  Code,  §  228.  "The 
parents  of  an  adopted  child  are,  from  the 
time  of  the  adoption,  relieved  of  all  parental 
duties  towards,  and  all  responsibility  for, 
the  child  so  adopted,  and  have  no  right  over 
it"  Id.  §  229.  Under  these  provisions  of 
the  law,  the  fact  which  alone  gave  the  di- 
vorce court  jurisdiction  of  the  fruit  of  the 
marriage  ceased  to  exist  In  other  words, 
the  child  ceased  to  sustain  any  such  rela- 
tion to  the  parties  or  the  cause  as  warranted 
any  further  exercise  of  jurisdiction  over  It. 
It  was  withdrawn  as  a  part  of  the  res  of 
that  proceeding,  and  the  jurisdiction  of  the 
court,  so  far  as  it  was  concerned,  was  as  ab- 
solutely extinguished  as  though  death  had 
removed  it. 

Respondent,  as  suggested,  does  not  ques- 
tion in  any  way  the  regularity  of  the  pro- 
ceedings for  adoption,  but  he  contends  that, 
the  court  having  obtained  jurisdiction  of  the 
child  of  the  parties  in  the  divorce  proceed- 
ing, by  virtue  of  section  138  of  the  Civil 
Code  the  court  retains  such  jurisdiction  for 
the  purposes  specified  in  that  section,  not- 
withstanding the  adoption.  That  section 
provides  that  "in  an  action  for  divorce  the 
court  may,  before  or  after  judgment,  give 
such  direction  for  the  custody,  care  and  edu- 
cation of  the  children  of  the  marriage  as 
may  seem  necessary  or  proper,  and  may  at 
any  time  vacate  or  modify  the  same."  It  is 
obvious  that  the  jurisdiction  and  powers  con- 
ferred by  this  section  must  be  read  and  con- 
strued with,  and  in  view  of,  the  rights  con- 
ferred by  the  provisions  of  the  Code  with 
reference  to  adoption.  So  construed,  the  Ju- 
risdiction conferred  by  section  138  subsists 
so  long  only  as  the  status  of  the  child  re- 
mains that  of  a  child  of  the  parties,— "of 
the  marriage."  This,  as  we  have  seen,  It 
has  ceased,  in  legal  contemplation,  to  be. 
It  would  hardly  be  contended  that  the  juris- 
diction of  the  divorce  court  would  continue 
after  the  death  of  a  child,  or  after  the  at- 
tainment of  its  majority,  or  after  the  death 
of  its  parents.  In  the  first  two  instances  Ju- 
risdiction would  wholly  cease,  and  in  the 
last  it  would  devolve  upon  the  court  sitting 
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in  probate  for  the  care  of  orphans.  By  the 
adoption  the  child  Is  as  entirely  removed 
from  the  jurisdiction  as  in  either  of  the  in- 
stances suggested.  The  various  provisions 
of  the  Code  are  to  be  construed  in  harmony, 
and  so  as  to  give  all  their  appropriate  and 
intended  effect.  To  give  to  section  138  the 
effect  contended  for  would  be  to  abrogate 
or  render  nugatory  the  provisions  for  adop- 
tion as  to  one  of  the  very  instances  specially 
provided  for  by  section  224.  And,  for  these 
reasons,  there  Is  nothing  in  the  point  that 
the  superior  court  or  Judge  in  Yolo  county 
was  without  jurisdiction  in  the  adoption  pro- 
ceedings by  reason  of  the  fact  that  the  ju- 
risdiction of  the  Santa  Clara  court  in  the  ac- 
tion for  divorce  had  first  obtained.  The  ju- 
risdiction of  the  judge  of  Yolo  county  was 
as  exclusive  and  complete  in  the  one  in- 
stance as  that  of  the  superior  court  of  Santa 
Clara  in  the  other.  The  one  was  in  no  way 
dependent  upon  or  subject  to  the  other. 
The  authorities  cited  by  respondent  are  not 
in  conflict  with  these  views.  It  follows  that, 
upon  the  fact  of  adoption  appearing,  the  lat- 
ter court  should  have  desisted  from  further 
action  In  the  premises  for  want  of  jurisdic- 
tion, and  should  have  dismissed  the  proceed- 
ing. 

The  order  is  reversed,'  and  the  cause  re- 
manded, with  directions  to  dismiss  the  pro- 
ceeding, at  the  cost  of  respondent. 

We  concur:  GAROUTTE,  J.;  HARRISON,  J. 


(4  Cat.  Unrep.  983) 

MILLER  v.  PRICE.   (No.  15,815.) 

(Supreme  Court  of  California.   March  12,  1895.) 

Consignment  tor  Bale  —  Libn  fob  Advances— 
Discharge —  Commissions. 

1.  Recovery  for  property  consigned  to  de- 
fendant for  sale  cannot  be  defeated  on  the  ground 
that  he  had  a  lien  thereon  for  advances  and  ex- 
penses, where,  before  action,  plaintiff  tendered 
the  amount  of  these:  Civ.  Code,  §  2905,  declar- 
ing that  redemption  from  a  lien  is  made  by  offer- 
ing to  do  that  for  which  the  property  is  a  secu- 
rity. 

2.  Commissions  cannot  be  had  for  making  a 
sale  which  the  person  was  not  authorized  to 
make,  and  which  the  owner  rescinded. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Eugene 
R.  Garber,  Judge. 

Action  by  Miller  against  Price.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

D.  Li.  8  moot,  for  appellant  M.  C.  Has  sett, 
for  respondent 

HARRISON,  J.  The  plaintiff  was  the 
owner  of  certain  fruit  which  he  consigned  to 
the  defendant  for  sale,  and  upon  its  arrival 
in  San  Francisco  the  defendant  stored  it  in 
a  warehouse.  Shortly  after  its  arrival,  the 
defendant  sold  the  fruit  at  a  price  which  was 
not  satisfactory  to  the  plaintiff,  and  the  sale 
was  rescinded.  The  court  finds  that  "said 
sale  was  not  made  in  pursuance  of  the  au- 


thority given  by  the  plaintiff  to  the  said  de- 
fendant" Afterwards  the  plaintiff  brought 
the  present  action  for  the  recovery  of  the 
fruit  or  its  value.  The  plaintiff's  ownership 
of  the  fruit  Is  not  denied  by  the  defendant, 
but  hi  his  answer  he  alleges  that  he  had 
made  certain  advances  and  expenditures 
thereon,  by  reason  of  which  he  had  acquired 
a  lien  upon  the  fruit,  and  the  right  to  re- 
tain the  possession  from  the  plaintiff  until 
these  advances  were  paid;  and  also  until  he 
should  be  paid  a  commission  for  the  sale 
which  had  been  rescinded.  The  action  was 
tried  by  the  court  without  a  jury,  and  Judg- 
ment rendered  In  favor  of  the  plaintiff.  The 
defendant  moved  for  a  new  trial,  which  was 
denied,  and  the  present  appeal  is  from  this 
order.  No  appeal  was  taken  from  the  judg- 
ment 

Upon  an  appeal  from  an  order  denying  a 
new  trial,  only  the  action  of  the  trial  court 
upon  the  grounds  for  which  the  new  trial 
was  asked  can  be  reviewed.  Whether  a  de- 
murrer to  the  complaint  was  properly  over- 
ruled, or  whether  the  findings  of  fact  support 
the  conclusions  of  law,  or  the  judgment  there- 
on, can  be  considered  only  upon  an  appeal 
from  the  judgment  Brison  v.  Brison,  90  CaL 
323,  27  Pac.  186.  The  court  finds  that  before 
the  commencement  of  the  action  the  plaintiff 
tendered  to  the  defendant  and  offered  to  pay 
him,  all  of  his  advances  and  expenditures, 
but  that  the  defendant  refused  to  accept  the 
same.  There  is  no  finding  of  the  amount 
of  these  advances  and  expenditures,  nor  is 
there  any  direct  finding  that  any  were  made 
by  the  defendant  As  the  statement  does 
not  show  that  any  evidence  in  reference 
thereto  was  given  at  the  trial,  there  was  no 
error  In  failing  to  make  a  finding  thereon. 
Himmelman  v.  Henry,  84  CaL  104,  23  Pac. 
1098.  The  plaintiffs  tender  and  offer  to  pay 
to  the  defendant  the  amount  of  these  ad- 
vances deprived  him  of  the  right  to  claim 
a  lien  thereon  (Civ.  Code,  5  2905);  and,  as  the 
sale  of  the  fruit  was  made  without  the  au- 
thority of  the  plaintiff,  the  defendant  was 
not  entitled  to  any  commission  for  such  sale. 
The  order  is  affirmed. 

We  concur:  GAROUTTE,  J.;  VAN  FLEET, 


(106  Cal.  352) 
WARREN  et  al.  v.  RIDDELL  et  al.  (No. 
15,793.) 

(Supreme  Court  of  California.   March  11,  1895.) 

Street  Improvements  —  Validity   or  Assess- 
ments—Partial Performance  or  Work 
— Remedy  op  Abutting  Owner. 

1.  Where  the  resolution  of  intention  passed 
by  the  board  of  supervisors  for  the  grading  of  a 
street  provides  and  the  contract  requires  the 
street  to  be  graded  "to  the  official  line  and 
grade,"  the  fact  that  the  board,  before  the  pas- 
sage of  the  resolution,  unsuccessfully  attempted 
to  change  the  grade  of  the  street,  and  that  the 
street  was  only  graded  to  the  line  then  attempted 
to  be  established  as  the  grade,  is  no  defense  to  an 
action  to  enforce  the  assessments  levied  therefor, 
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the  property  owners  not  having  appealed  to  the 
board  of  supervisors  upon  the  acceptance  of  the 
work  by  the  sunerintendent,  as  required  by  sec- 
tion 12  of  the  street  improvement  act 

2.  The  fact  that  the  board,  in  the  passage 
of  the  resolution,  acted  on  the  assumption  that 
the  official  grade  had  been  changed,  does  not  in- 
validate the  assessments  as  being  for  grading  the 
'street  to  another  than  the  "official  grade." 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Action  by  one  Warren  and  others  against 
one  Riddell  and  others  to  enforce  a  street- 
assessment  lien.  There  was  a  judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

Mullany,  Grant  &  Cushing,  for  appellants. 
J.  C.  Bates,  for  respondents. 

HARRISON,  J.  Action  to  foreclose  the 
Hen  of  a  street  assessment  in  San  Francisco. 
The  resolution  of  Intention  for  the  work 
for  which  the  assessment  was  issued,  as  well 
as  all  the  subsequent  proceedings  takeh  by 
the  board  of  supervisors,  provided  for  the 
grading  of  Santa  Clara  street,  between  Kan- 
sas and  Utah  streets,  "to  the  official  line  and 
grade";  and  the  contract  entered  into  by  the 
plaintiffs  with  the  superintendent  of  streets 
specified  that  the  street  was  to  be  graded 
"to  the  official  grade  and  line."  The  grade 
of  Santa  Clara  street  had  been  officially 
established,  and  a  few  months  prior  to  the 
inception  of  the  present  work  the  board  of 
supervisors  had  attempted  to  change  this 
grade,  but  their  action  proved  abortive,  by 
reason  of  not  having  acquired  jurisdiction  to 
pass  the  order  for  the  change.  The  plain- 
tiffs did  not  grade  the  street  to  the  official 
grade,  but  graded  it  to  the  line  that  had 
been  proposed  for  a  change  of  the  official 
grade,  and  this  is  made  the  ground  of  the 
defense  to  the  present  action.  The  court 
finds,  however,  that  the  plaintiffs  performed 
all  the  terms  and  conditions  of  the  contract 
to  be  performed  on  their  part  under  the  di- 
rection and  to  the  satisfaction  of  the  super- 
intendent of  streets,  and  that  the  work  was 
approved  and  accepted  by  him  prior  to  the 
issuance  of  the  assessment.  If  the  defend- 
ants would  claim  that  the  work  required  by 
the  contract  had  not  been  fully  performed, 
and  that  the  act  of  the  superintendent  of 
streets  In  approving  and  accepting  the  work 
was  erroneous,  they  were  required,  by  sec- 
lion  12  of  the  street-improvement  act,  to 
appeal  to  the  board  of  supervisors;  and 
upon  such  appeal  the  error  could  have  been 
remedied.  The  objection  to  the  work  which 
is  here  presented  is  one  which  is  eminently 
within  the  functions  of  the  board  of  super- 
visors to  remedy  under  the  provisions  of 
this  section;  and,  unless  such  appeal  is  first 
taken,  the  owner  is  precluded  from  raising 
the  objection  in  an  action  to  enforce  the  as- 
sessment Whether,  if  an  appeal  had  been 
taken,  and  the  board  of  supervisors  had  re- 
fused to  direct  the  plaintiffs  to  complete  the 
work  according  to  the  terms  of  their  con- 


tract, the  owner  would  be  precluded  from 
making  this  defense  to  an  action  upon  the 
assessment,  does  not  arise  in  the  present 
case.  The  statute  requires  that  he  shall  first 
seek  relief  from  that  body,  and  we  cannot 
assume  that,  If  such  appeal  had  been  taken, 
the  board  of  supervisors  would  have  disre- 
garded the  appeal,  or  that  the  plaintiffs 
would  not  have  performed  their  contract  ac- 
cording to  its  terms.  The  appeal  In  case* 
where  the  decision  of  the  city  council  is 
not  conclusive  upon  the  owner  is  to  be  re- 
garded in  the  nature  of  a  condition  precedent 
to  the  right  to  maintain  the  defense  upon  the 
grounds  for  which  the  appeal  Is  authorized. 
In  Fanning  v.  Leviston,  93  CaL  186,  28  Pac. 
943,  it  was  claimed  that  the  street  had  been 
graded  to  some  distance  below  the  line  of 
the  official  grade,  with  the  effect  of  greatly 
increasing  the  amount  of  the  assessment; 
but  It  was  held  that  the  correction  of  such 
error,  if  it  existed,  should  have  been  sought 
by  an  appeal  to  the  board  of  supervisors. 

The  court  also  found  "that  in  the  resolu- 
tion of  intention  referred  to  in  the  plaintiff's 
complaint,  and  in  all  proceedings  subsequent 
thereto  had  in  relation  to  the  grading  of  said 
street,  the  board  of  supervisors  and  the  su- 
perintendent of  streets  and  the  plaintiffs  act- 
ed upon  the  assumption  that  the  grade  was 
changed  by  the  pretended  resolution  of  Octo- 
ber 12,  1891";  and  it  is  contended  by  the 
defendants  that  this  finding  is  equivalent  to 
a  finding  that  the  resolution  of  intention  was 
for  grading  the  street  to  a  grade  different 
from  the  official  grade,  and  that,  as  the 
board  of  supervisors  had  no  jurisdiction  tb 
authorize  a  street  to  be  graded  to  any  other 
grade  than  the  official  grade,  its  acts  were 
without  authority,  and  the  contract  of  the 
plaintiffs  could  not  be  the  basis  of  any  as- 
sessment We  cannot  assent  to  this  view. 
The  contract,  as  well  as  the  resolution  of  in- 
tention, Is  clear  and  unambiguous  in  its 
terms.  There  Is  but  one  official  grade  for  a 
street,  and  that  is  specifically  defined  in  the 
records  of  the  board  of  supervisors.  The 
plaintiffs,  by  their  contract  agreed  to  grade 
the  street  to  the  line  of  this  official  grade. 
This  contract  was  not  varied  by  reason  of 
the  fact  that  the  plaintiffs  "assumed"  a 
different  line  as  the  official  grade  from  that 
which  was  in  fact  the  official  grade,  or  that 
the  board  of  supervisors  or  superintendent 
of  streets  "acted  upon  the  assumption"  that 
the  official  grade  had  been  changed.  Wheth- 
er this  "assumption"  was  based  upon  an  er- 
roneous construction  of  the  proceedings  tak- 
en for  the  change  of  the  grade,  or  resulted 
from  ignorance  caused  either  by  a  reliance 
upon  the  statement  of  another  or  by  a  fail- 
ure to  make  an  examination  of  the  proceed- 
ings, is  immaterial.  As  between  the  city  and 
the  plaintiffs,  the  contract  of  the  latter 
bound  them  to  grade  the  street  to  the  official 
grade,  and  in  any  attempt  to  enforce  this 
contract  it  would  be  no  defense  for  them 
to  say  that  their  understanding  of  the  coo- 
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tract  was  different  from  the  plain .  import 
of  Its  terms.  Neither  is  it  to  be  assumed, 
after  the  work  has  been  completed  and  ac- 
cepted witbont  any  objection  on  the  part 
of  the  defendants,  that,  if  they  bad  made 
this  objection  upon  an  appeal  to  the  super- 
Tisors,  the  plaintiffs  would  hare  made  such 
contention,  or  that  tbey  would  not  bave  com- 
pleted their  contract  according  to  its  terms. 

The  other  objections  to  the  proceedings 
require  no  special  consideration.  The  judg- 
ment is  affirmed. 

We  concur:  VAN  FLEET,  J.;  GAROUT- 
TE,  J. 


<4  Cal.  Unrep.  984) 

McMAHON  r.  THOMAS  et  al.  (No.  15.699.) 
(Supreme  Court  of  California.  March  13,  1S95.) 
Transfer  of  Note— Bona  Fide  Holdbr. 
A  regularly  authorized  insurance  agent, 
to  whom  is  forwarded  by  hie  company  a  policy  to 
be  delivered  to  the  assured,  together  with  the  lat- 
ter's  note  for  collection  or  discount,  and  who  dis- 
counta  it  without  any  knowledge  of  the  solicit- 
ing agent's  alleged  fraudulent  representations  in 
procuring  the  policy,  and  who  has  no  interest  in 
the  insurance  or  connection  with  the  soliciting 
Agent  except  an  agreement  that  he  will  discount 
notes  taken  by  the  latter,  is  a  bona  fide  holder  of 
the  note,  and  the  soliciting  agent's  misrepre- 
sentations are  not  available  as  a  defense  against 
him. 

Department  2.  Appeal  from  superior  court, 
San  Benito  county;  N.  A.  Dora.  Judge. 

Action  by  Thomas  McMahon  against  John 
Thomas  and  Agnes  C.  Thomas  on  a  prom- 
issory note.  From  an  order  granting  plain- 
tiff's motion  for  a  new  trial  after  verdict  and 
judgment  In  favor  of  defendants,  defendants 
appeal.  Affirmed. 

D.  W.  Burchard  and  Montgomery  &  Jeffer- 
son, for  appellants.  Brlggs  &  Hudner,  for 
respondent. 

HENSHAW,  J.  Appeal  from  an  order 
granting  plaintiff  a  new  trial.  The  action 
was  on  a  promissory  note,  and  was  tried 
with  a  Jury.  Defendants  pleaded  fraud  in 
the  procurement  of  the  instrument  setting  up 
that  one  Burns,  as  agent  of  the  Mutual  Life 
Insurance  Company  of  New  York,  represented 
to  them  that  his  company  would  upon  applica- 
tion issue  to  John  Thomas  a  policy  of  life 
insurance,  under  which,  by  making  annual 
premium  payments  of  J366  for  15  years,  he 
would  then  be  entitled  to  $5,000,  "death  or 
no  death."  and  that  should  he  pay  such  pre- 
miums for  three  or  any  greater  number  of 
years,  and  then  decide  to  abandon  bis  In- 
surance, he  would  receive  on  demand  the 
amounts  paid,  with  interest  at  the  rate  of 
4  per  cent  per  annum.  Upon  these  repre- 
sentations, he  signed  an  application  for  a 
"15  Pay  Ins.  Life  W.  R.  O.  R.  15,  whole 
Prem."  policy.  He  did  not  understand  these 
figures  and  abbreviations,  and  did  not  ask 
their  meaning,  but  was  Informed  by  Burns 
that  his  signature  to  the  application  would 
!>riug  the  specified  policy.   Burns  further  in- 


formed him  that,  to  bind  the  company  at 
that  time  and  day,  it  would  be  necessary  fot 
him  to  execute  the  promissory  note,  but 
that  if  the  policy  was  not  as  represented, 
the  note  would  be  returned.  These  charges 
are  supported  by  the  evidence  of  defendants, 
and  denied  by  Burns.  Plaintiff  was  Indorsee 
of  the  note,  and,  to  bind  him,  it  is  pleaded 
that  he  took  it  with  full  knowledge  of  the 
acts  and  facts  constituting  the  fraud.  Plain- 
tiff was  a  resident  agent  of  the  insurance 
company.  Burns  seems  to  have  been  a  vis- 
iting or  traveling  agent  As  to  his  connec- 
tion with  the  matter,  plaintiff  testified  (and 
the  evidence  is  uncontradicted  and  corrobo- 
rated) that  he  had  nothiug  to  do  with  the 
procurement  of  the  application  or  note;  that 
the  agents  took  notes  from  applicants  or 
policy  holders  at  their  own  risk;  that  he  re 
ceived  from  the  general  office  in  San  Fran 
clsco  a  policy  for  delivery  to  Thomas,  and 
delivered  it;  that  he  received  also  from  the 
general  office  this  note  and  another  for  col- 
lection or  discount  and  believing  the  mak- 
ers to  be  good,  and  knowing  nothing  of  any 
difficulty  or  disagreement  he  discounted  the 
notes  himself,  and  thus  became  owner  of  the 
one  In  suit;  that  he  had  no  Interest  in  the 
insurance  of  defendants  when  he  purchased 
the  note,  and  was  not  jointly  interested  with 
Burns  In  the  profits  of  insurance  Bums 
might  obtain,  but  merely  had  an  arrange 
ment  whereby  he  was  to  receive  a  specified 
discount  on  any  notes  which  Burns  might 
take,  and  which  plaintiff  should  cash  after 
acceptance  of  the  application;  and,  finally, 
that  he  first  heard  of  defendants'  dissatis 
faction  and  charges  after  he  had  bought  ami 
paid  for  the  note. 

The  court  granted  a  new  trial  upon  the 
ground,  among  others  not  necessary  to  con- 
sider, that  there  was  no  evidence  that  plain- 
tiff, at  the  time  he  purchased  or  discounted 
the  note  sued  on,  was  cognizant  of  any  fraud 
in  its  procurement,  or  any  dissatisfaction  on 
the  part  of  defendants  with  the  policy  re- 
ceived by  them.  The  ground  of  this  ruling 
is  fully  supported  by  the  record.  No  evi 
dence  therein  contained  raises  even  a  con- 
flict upon  the  proposition  that  plaintiff  was 
an  innocent,  bona  fide  holder  for  value  and 
before  maturity.  The  order  appealed  from 
is  affirmed. 


We  concur:  TEMPLE,  J.;  McFARLAND. 


J. 


(108  Cal.  250) 

CARDENAS  v.  MILLER   (No.  19,412.)' 

(Supreme  Court  of  California.   March  13,  1895.) 

Attachment— Priorjtt— Unrbcordbd  Mort- 
gage. 

The  lien  of  an  attachment  is  prior  to  that 
of  a  chattel  mortgage  executed  before,  but  not 
recorded  until  after,  the  issuance  of  the  at- 
tachment although  the  attaching  creditor  had 
actual  knowledge  of  such  mortgage,  under  Civ. 
Code,  S  2957,  providing  that  an  unrpcorded  mort- 
gage shall  be  void  as  against  creditors  and  in- 
cumbrancers in  good  faith. 

»  Rehearing  granted. 
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Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Barbara 
county;  W.  B.  Cope,  Judge. 

Action  in  claim  and  delivery  by  Fernando 
Cardenas  against  John  F.  Miller  to  recover 
a  quantity  of  barley,  or  its  value,  and  dam- 
ages. From  a  judgment  In  favor  of  defend- 
ant and  order  denying  a  new  trial,  plaintiff 
appeals.  Affirmed. 

B.  T.  Thomas,  for  appellant  A.  Leslie 
and  Richards  &  Carrier,  for  respondent 

SEARLS,  C.  This  is  an  action  in  claim 
and  delivery,  to  recover  a  quantity  of  bar- 
ley, or  its  value,  and  damages.  The  cause 
was  tried  by  the  court  without  a  jury,  and 
findings  in  writing  made  -  and  filed,  upon 
which  judgment  was  entered  in  favor  of  de- 
fendant Plaintiff  appeals  from  the  Judg- 
ment, and  from  an  order  denying  his  mo- 
tion for  a  new  trial.  The  complaint  is  In 
the  usual  form  in  claim  and  delivery.  The 
answer  denies  many  of  the  allegations  of 
the  complaint,  and  justifies  the  taking  and 
holding  the  barley  as  the  assignee  in  in- 
solvency of  one  A.  J.  Drennan,  who  is 
alleged  to  have  been  the  owner  thereof. 
At  the  trial  It  was  shown  that  In  1892  A. 
J.  Drennan  raised  a  crop  of  barley  upon 
certain  land  In  Santa  Barbara  county,  which 
he  leased  from  two  several  Individuals,  giv- 
ing one-fifth  of  the  crop  to  the  owners  of 
the  land  in  lieu  of  rent.  On  the  11th  of 
March,  1892,  Drennan  executed  in  due  form 
a  chattel  mortgage  to  Fernando  Cardenas, 
the  plaintiff  and  appellant  herein,  upon  his 
share  of  the  growing  crop  of  barley,  to 
secure  the  payment  of  $200,  with  Interest 
at  1  per  cent,  per  month.  The  mortgage 
contained  the  affidavit  of  the  parties,  and 
was  duly  acknowledged,  but  was  not  re- 
corded until  the  28th  day  of  June,  1892, 
when  it  was  duly  recorded.  John  F.  Miller, 
the  defendant  and  respondent  herein,  brought 
suit  against  Drennan  to  recover  money  due 
upon  a  promissory  note  dated  in  1891,  is- 
sued an  attachment,  etc.,  which  was  levied 
upon  the  interest  of  Drennan  In  the  growing 
crop  on  the  23d  day  of  June,  1892.  The  levy 
was  made  by  the  sheriff  by  leaving  per- 
sonally with  the  defendant  Drennan  a  copy 
of  the  writ  of  attachment,  together  with  a 
notice,  etc.  as  provided  by  subdivision  5  of 
section  542.  Code  Civ.  Proa,  and  by  placing 
a  keeper  in  charge  of  the  growing  crop. 
Defendant  Miller  had  actual  notice  of  the 
chattel  mortgage  at  the  time  of  suing  out 
and  service  of  his  writ  of  attachment  On  the 
30th  day  of  June.  1892.  A.  J.  Drennan  filed 
his  petition  in  Insolvency  in  the  superior 
court  in  and  for  the  county  of  Santa  Bar- 
bara, and  on  the  same  day  an  order  ad- 
judicating him  an  insolvent,  directing  the 
sheriff  to  take  possession  of  his  estate,  stay- 
ing all  proceedings  against  said  Insolvent, 
directing  publication,  etc..  was  duly  entered. 
The  sheriff  took  possession  of  the  property, 


and  placed  B.  F.  Nosser  In  possession  in 
place  of  S.  C.  Tyler,  who  had  acted  as  keep- 
er for  the  sheriff  under  the  attachment 
Such  proceedings  were  thereafter  had  in 
the  insolvency  proceedings  that  on  the  13th 
day  of  August,  1892,  John  F.  Miller,  the 
defendant  herein,  was  appointed  assignee  of 
the  estate  of  said  Insolvent  and  on  the  same 
day  received  an  assignment  of  all  the  prop- 
erty of  the  estate  from  the  clerk  of  the  su- 
perior court  The  barley  was  harvested, 
threshed,  and  sacked  by  plaintiff  in  the  lat- 
ter part  of  August.  There  Is  testimony 
tending  to  shpw  that  this  was  done  by  con- 
sent of  the  sheriff  or  his  keeper.  Plaintiff, 
however,  claimed  the  right  so  to  do  under 
his  mortgage.  About  the  1st  of  Septem- 
ber, 1892,  defendant  as  assignee,  took  pos- 
session of  the  barley,  and  removed  it,  offer- 
ing to  pay  plaintiff  his  expenses  for  harvest- 
ing and  threshing,  amounting  to  about  $300, 
but  refusing  to  pay  $200,  claimed  by  the 
plaintiff  as  due  on  his  mortgage.  The  at- 
tachment having  been  levied  June  23,  1892, 
and,  the  chattel  mortgage  not  having  been 
recorded  until  five  days  thereafter,  viz.  June 
28,  1892,  the  question  arises,  has  the  Hen  of 
the  attachment  priority  over  that  of  the 
mortgage  In  favor  of  an  attaching  creditor 
who  had  actual  notice  of  the  existence  of 
such  chattel  mortgage?  If  this  question  be 
answered  In  the  affirmative  we  are  of  opin- 
ion the  judgment  of  the  court  below  should 
be  affirmed,  and,  if  a  negative  answer  be 
returned,  such  judgment  should  be  reversed. 
There  are  some  minor  points  made  by  coun- 
sel for  appellant  but  upon  examination  it 
Is  believed  that  they  are  either  not  sustain- 
ed by  the  record  or  do  not  call  for  a  re- 
versal. 

Under  the  doctrine  enunciated  in  Beamer 
v.  Freeman,  84  Cal.  554,  24  Pac.  169,  the 
lien  of  the  attachment  If  prior  to  that  of 
the  mortgage,  though  such  attachment  was 
dissolved  by  the  proceedings  In  insolvency 
taken  within  one  month  after  the  attach- 
ment Hen  attached,  did  not  inure  to  the 
benefit  of  the  holder  of  the  chattel  mort- 
gage, but  to  the  benefit  of  general  credit- 
ors of  the  insolvent;  and  the  assignee  in 
insolvency  was,  as  the  trustee  of  the  cred- 
itors, entitled  to  possession  of  the  property 
in  dispute.  The  contention  of  appellant  is 
that  the  defendant  having  had  actual  no- 
tice of  the  existence  of  plaintiff's  chattel 
mortgage,  was  bound  by  It  as  effectually  as 
If  It  had  been  placed  on  record  before  he  In- 
stituted his  suit  and  caused  the  writ  of 
attachment  to  Issue  and  be  levied  upon  the 
mortgaged  property,  and  in  support  of  this 
contention  we  are  referred  to  section  1217 
of  the  Civil  Code,  which  is  as  follows:  "An 
unrecorded  instrument  is  valid  as  between 
the  parties  thereto  and  those  who  have  no- 
tice thereof."  The  term  "Instrument"  in  Its 
broad  sense,  includes  formal  or  legal  doc- 
uments in  writing,  including  contracts, 
deeds,  wills,  bonds,  leases,  mortgages,  etc. 
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Id  the  law  of  evidence  it  has  a  still  wider 
meaning,  and  includes  not  merely  docu- 
ments, but  witnesses,  and  things  animate  or 
inanimate,  which  may  be  presented  for  in- 
spection. 1  Whart.  Ev.  |  615;  Black,  Law 
Diet  tit.  "Instrument."    It  is  a  familiar 
rule,  however,  that  in  construing  a  statute, 
words  used  therein,  and  their  meaning,  are 
to  be  construed  with  reference  to  the  sub- 
ject-matter   embraced    in    such  statute. 
Chapter  4  of  the  Civil  Code,  in  which  sec- 
tion 1217  occurs,  relates  t»  the  recording 
transfers  of  real  property,  what  may  be  re- 
corded, mode  of  recording,  proof  and  ac- 
knowledgment of  instruments,  and  effect  of 
recording,  or  the  want  thereof.    The  first 
section  of  the  chapter  (section  1158,  Civ. 
Code)  provides  that  "any  instrument  or  Judg- 
ment affecting  the  title  to  or  possession  of 
real  property  may  be  recorded  under  this 
chapter."    The  entire  •  chapter  deals  with 
real  property,  and  the'  recording  of  instru- 
ments relating  thereto.    It  follows  that  sec- 
tion 1217,  the  last  section  In  the  chapter, 
must  be  held  to  relate  to  the  same  subject- 
matter.    This  intention  is  made  more  man- 
ifest by  section  1164  of  the  same  chapter, 
which  provides  that  "transfers  of  property 
In  trust  for  the  benefit  of  creditors,  and 
transfers  or  Hens  on  property  by  way  of 
mortgage,  are  required  to  be  recorded  in  the 
cases  specified  in  the  titles  on  the  special 
relation  of   debtor  and  creditor,  and  the 
chapter  on  mortgages  respectively."  This 
last  section  tends  to  show  the  understand- 
ing and  intent  of  the  lawmakers  to  relegate 
the  manner  of  recording  in  the  specified 
cases  to  the  several  statutes  pointed  out 
and  which  provide  therefor. 

Turning  to  the  chapter  on  mortgages,  and 
we  find  that,  as  to  chattel  mortgages,  or 
mortgages  on  personal  property,  the  method 
of  their  execution  is  provided,  as  well  as  the' 
effect  of  nonrecordatlon,  differing  essentially 
from  cases  of  mortgages  on  real  property. 
Section  2957  Is  as  follows:  "A  mortgage  of 
personal  property  is  void  as  against  creditors 
of  the  mortgagor  and  subsequent  purchasers 
and  Incumbrancers  of  the  property  In  good 
faith,  and  for  value,  unless  (1)  It  Is  accom- 
panied by  the  affidavit  of  all  the  parties 
thereto,  that  it  is  made  in  good  faith  and 
without  any  design  to  hinder,  delay,  or  de- 
fraud creditors.  (2)  It  is  acknowledged  or 
proved,  certified  and  recorded  in  like  man- 
ner as  grants  of  real  property."  It  will  be 
perceived  that  under  the  section  quoted  the 
mortgage,  unless  it  is  recorded,  "is  void  as 
against  the  creditors  of  the  mortgagor  and 
subsequent  purchasers  and  incumbrancers 
of  the  property  in  good  faith  and  for  value." 
The  defendant  was  a  creditor  of  the  mort- 
gagor. In  order  for  the  mortgage  to  be  void 
against  subsequent  purchasers  and  incum- 
brancers, it  is  requisite  that  they  be  such  in 
good  faith;  that  is  to  say,  with  an  honest  in- 
tention to  obstain  from  taking  any  uncon- 
scientious  advantage  of   another,  together 
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with  an  absence  of  all  Information  or  belief 
of  facts  which  would  render  the  transac- 
tion unconscientious.  The  terms  "good 
faith"  and  "bona  fide"  purchasers  are  bor- 
rowed from  equity  jurisprudence,  and  it  is 
said  must  be  interpreted  accordingly.  Wells, 
Fargo  &  Co.  v.  Smith,  2  Utah,  52;  Alden  v. 
Trubee,  44  Conn.  459;  De  Mott  v.  Starkey, 
3  Barb.  Ch.  406;  Spicer  v.  Waters,  65  Barb. 
231.  The  foregoing  remarks  apply  to  chat- 
tel mortgages  under  the  statutes,  and  where 
no  delivery  of  possession  of  the  property 
mortgaged  to  the  mortgagee  has  been  made. 

The  contention  of  appellant  is  that  the 
term  "creditors,"  as  used  in  the  statute  quot- 
ed supra,  is  modified  by  the  terms  "in  good 
faith  and  for  value,"  equally  with  the  words 
"subsequent  purchasers  and  incumbrancers." 
In  other  words,  the  position  of  appellant  is 
that  creditors,  like  mortgagees  and  subse- 
quent purchasers,  must  be  such  in  good  faith, 
and  that  there  can  be  no  good  faith  in 
such  a  case  where  the  creditor,  as  here, 
has  actual  notice.  Chattel  mortgages,  in 
this  state,  which  are  not  recorded,  are  abso- 
lutely void,  except  in  the  cases  provided  for 
in  the  statute.  Recording  the  instrument 
takes  the  place  of  the  delivery  of  possession 
of  the  mortgaged  chattels.  Berson  v.  Nu- 
nan,  63  Cal.  550.  Their  validity  depends  as 
much  upon  their  proper  acknowledgment  and 
registration  as  upon  their  execution  and  de- 
livery. Under  the  law  of  this  state  as  it 
formerly  existed,  such  mortgages,  unless  re- 
corded, were  void  as  to  all  the  world  except 
the  parties  thereto.  Now  they  are  valid  as 
to  all  the  world  except  the  two  enumerated 
classes,  viz.  creditors,  and  subsequent  pur- 
chasers and  Incumbrancers  of  the  property 
In  good  faith  and  for  value.  The  term 
"creditor"  signifies  "a  person  to  whom  a 
aebt  is  owing  by  another  person  called  the 
debtor."  Black,  Law  Diet.  In  the  general 
and  extensive  sense  of  the  term,  he  is  a 
creditor  who  has  a  right  by  law  to  demand 
and  recover  of  another  a  sum  of  money  on 
any  account  whatever.  Stanly  v.  Ogden,  2 
Root,  261.  The  term  "good  faith,"  as  ap- 
plied to  a  purchaser,  ex  vl  termini,  means 
one  who  purchases  without  notice  and  for 
value.  Bla'ck,  Law  Diet  This  term  has  no 
natural  application  to  a  creditor  who  is  of 
necessity  such  for  value;  and  without,  value, 
either  express  or  implied,  he  is  not  a  cred- 
itor. No  sufficient  reason  Is  discerned  for 
supposing  that  the  "lawmakers"  intended  to 
modify  the  term  "creditor"  by  the  language 
naturally  applying  to  subsequent  purchasers 
and  Incumbrancers.  The  term  "creditors"  is 
general,  and  applies  to  creditors  existing 
prior  to  the  mortgage  as  well  as  subsequent. 
A  prior  creditor  could  not  have  had  notice, 
at  the  time  of  advancing  his  money  or  other 
value  to  a  debtor,  of  a  mortgage  which  did 
not  then  exist,  and  as  against  him  the  equi- 
ties which  may  be  invoked  against  a  subse- 
quent purchaser  or  Incumbrancer  with  notice 
and  for  value  have  no  existence.    Non  con- 
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stat,  but  that  the  creditor  may  have  trusted 
his  debtor  upon  the  faith  of  the  property 
sought  to  be  mortgaged.  This  is  not  urged 
as  a  reason  as  against  the  statute  if  it  has 
in  fact  included  the  creditor,  but  rather  as 
a  solution  In  his  favor,  where  the  most  that 
can  be  said  is  that  a  doubt  is  created  by  the 
language  used.  The  adjudicated  cases  in 
the  several  states  seem  at  first  glance  to  in- 
volve a  marked  difference  of  opinion  on  the 
subject;  but  upon  more  careful  examination 
it  is  believed  the  divergence  is  mainly  at- 
tributable to  the  different  wording  of  the 
statutes  of  the  several  states,  and  in  those 
jurisdictions  where  their  statutes  are  pre- 
cisely or  practically  similar  to  our  own  we 
find  it  usually  held  that  an  unrecorded  mort- 
gage is  void  as  against  a  creditor  of  the 
mortgagor,  although  he  have  actual  notice. 
Thus,  in  New  York,  where  the  statute 
provides  that,  upon  failure  to  record,  the 
mortgage  "is  void  as  against  the  creditors 
of  the  mortgagor,  and  as  against  subsequent 
purchasers  and  mortgagees  in  good  faith," 
it  Is  held  that,  as  against  creditors  of  the 
mortgagor  with  notice,  the  mortgage  is  void. 
Trust  Co.  v.  Hendrickson,  23  Barb.  484; 
Stevens  v.  Railroad  Co.,  31  Barb.  590;  Karst 
v.  Gane,  136  N.  Y.  316,  32  N.  B.  1073.  In 
South  Dakota,  with  a  statute  almost  iden- 
tical with  our  own,  the  supreme  court  in 
W.  W.  Kimball  Co.  v.  Klrby,  55  N.  W.  1110, 
held  that  the  lien  of  an  execution  takes 
precedence  of  an  unrecorded  chattel  mort- 
gage, irrespective  of  whether  or  not  the  judg- 
ment creditor  had  actual  notice  of  the  unre- 
corded chattel  mortgage.  New  Jersey,  Tex- 
as, Nebraska,  and  Ohio,  with  similar  stat- 
utes, have  held  similarly.  Williamson  v. 
Railroad  Co.,  29  N.  J.  Eq.  336;  Sayre  v. 
Hewes,  32  N.  J.  Eq.  656;  Brothers  v.  Mun- 
dell,  60  Tex.  246;  Earle  v.  Burch,  21  Neb. 
702,  33  N.  W.  254;  Cooper  v.  Koppes  (Ohio 
Sup.)  15  N.  E.  662".  In  Iowa  the  language 
of  the  statute  Is:  "No  *  *  •  mortgage 
of  personal  property  •  *  *  is  valid  against 
existing  creditors  or  subsequent  purchasers 
without  notice,  unless,"  etc.  And  the  su- 
preme court  of  that  state  held  in  Allen  v. 
McCalla,  25  Iowa,  464,  that  a  mortgage  of 
personal  property  duly  executed,  though  not 
recorded,  etc.,  was  valid  as  against  existing 
creditors  with  notice  of  the  mortgage.  In 
this  last  case  the  court,  in  alluding  to  the 
different  construction  given  to  the  statutes 
of  Ohio,  New  York,  Massachusetts,  and  oth- 
er states,  said  this  difference  "grows  out  of 
the  different,  not  to  say  peculiar,  language 
of  the  statutes  of  those  states."  Jones,  in 
his  work  on  Chattel  Mortgages,  at  section 
318,  uses  the  following  language:  "Under 
the  statutes  of  some  states  notice  of  a  mort- 
gage not  filed  does  not  affect  creditors,  but 
does  affect  subsequent  purchasers  and  mort- 
gagees. Good  faith  is  not  required  of  cred- 
itors in  order  to  enable  them  to  avoid  such 
a  mortgage.  This  distinction  is  founded  up- 
on the  terms  of  the  statutes.    Thus  in  New 


York  the  statute  declares  that  such  a  mort- 
gage is  'void  as  against  the  creditors  of  the 
mortgagor,  and  as  against  subsequent  pur- 
chasers and  mortgagees  in  good  faith.'  Sub- 
sequent purchasers  and  mortgagees  are  not 
protected  unless  they  take  their  conveyances 
in  good  faith,  and  they  cannot  take  them  in 
good  faith  if  they  have  actual  knowledge  of 
the  existence  of  an  antecedent  mortgage. 
But  as  against  creditors  such  a  mortgage  is 
declared  void  without  qualification.  And, 
therefore,  mere  knowledge  on  the  part  of  a 
creditor  that  his  debtor  has  executed  a  mort- 
gage which  has  not  been  duly  filed  does  not 
preclude  him  from  availing  himself  of  the 
objection  that  it  is  for  this  reason  void. 
*  *  •  The  statute  of  New  Jersey  makes 
a  similar  distinction  between  creditors  and 
subsequent  purchasers  and  mortgagees.  Such 
is  also  the  law  of  Ohio  and  Texas."  Califor- 
nia and  several  other  states  may  be  men- 
tioned as  having  statutes  similar  In  structure 
with  those  mentioned.  We  are  in  accord 
with  the  rulings  of  other  states  having  like 
statutes  in  holding  as  we  do  that  our  statute 
has  created  two  classes  of  persons,  of  which 
creditors  are  one  and  bona  fide  purchasers 
and  incumbrancers  the  other,  and  that  the 
expression  "In  good  faith  and  for  value"  modi- 
fies the  latter,  and  not  the  former.  It  fol- 
lows that  the  actual  knowledge  on  the  part 
of  the  defendant  of  the  existence  of  the 
unrecorded  mortgage  of  the  plaintiff  did  not, 
as  against  said  defendant,  validate  the  mort- 
gage, or  prevent  the  priority  of  his  attach- 
ment lien.  The  judgment  and  order  appeal- 
ed from  should  be  affirmed. 

We  concur:   HAYNES,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(f06  Cal.  385) 

HENDERSON  v.  O'CONNOR.   (No.  1J.4S9.) 

(Supreme  Court  of  California.   March  13, 1893.) 

Banks — Collections— Insolvency — Trust  Fund. 

A  bank  which,  upon  a  draft  being  de- 
posited with  it  for  collection,  refuses  to  accept 
it  as  a  deposit,  but  advances  a  small  amount  to 
the  payee  on  her  check,  and  charges  her  there- 
with on  its  books  as  an  overdraft,  and  sends  it 
for  collection  to  its  correspondent,  and,  upon 
receiving  notice  of  its  collection,  credits  the 
payee's  account  therewith,  is  the  payee's  agent, 
and  the  proceeds  constitute  a  trust  fund,  which 
the  payee  is  entitled  to  recover  from  the  re- 
ceiver. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; George  Puterbaugh,  Judge. 

Action  by  Mary  K.  Henderson  against  A 
J.  O'Connor,  receiver  of  Consolidated  Na- 
tional Bank  of  San  Diego,  to  recover  the  pro- 
ceeds of  a  draft  deposited  with  such  bank 
for  collection.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 
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V.  B.  Shaw  and  Chas.  Wellborn,  for  ap- 
pellant Trlppet  and  Boone  &  Neale,  for  re- 
spondent 

VANOLIEP,  C.  On  June  7, 1893,  the  Con- 
solidated National  Bank,  incorporated  under 
the  national  banking  laws  of  the  United 
States,  was  doing  a  general  banking  busi- 
ness in  the  city  of  San  Diego,  in  this  state, 
but  on  June  21,  1893,  failed  and  suspended 
payment;  and  on  July  23,  1893,  the  defend- 
ant was  appointed  receiver  of  said  bank. 
On  said  7th  day  of  June,  1893,  the  plaintiff 
deposited  with  that  bank  for  collection  a 
draft  In  her  favor  drawn  by  the  Mutual  Ben- 
efit Life  Insurance  Company  of  Newark,  N. 
J.,  on  the  National  State  Bank  of  Newark,  N. 
J.,  for  the  sum  of  $1,521.42.  The  bank  of 
San  Diego  refused  to  accept  the  draft  as  a 
deposit  but  advanced  to  plaintiff  on  her 
check,  at  the  time  the  draft  was  taken  tor 
collection,  $21.42,  and  charged  her  with  this 
sum  on  its  books  as  an  overdraft  At  the 
same  time  the  plaintiff  directed  the  bank  of 
San  Diego  to  deposit  the  proceeds  of  the  draft 
when  collected  in  the  Savings  Bank  of  San 
Diego  County,  whose  place  of  business  was  in 
the  same  rooms  as  that  of  said  Consolidated 
National  Bank,  but  later,  on  the  same  day, 
countermanded  this  order,  and  directed  said 
bank  to  wait  until  she  returned  from  a  visit 
she  intended  to  make  to  Oceanside,  from 
which  she  expected  to  return  in  about  three 
weeks,  and  that  she  would  then  give  defi- 
nite Instructions  as  to  what  should  be  done 
with  the  proceeds  of  the  draft  Said  bank 
immediately  forwarded  the  draft  by  mall  to 
Its  correspondent,  Kuntze  Bros.,  bankers  in 
New  York,  for  collection,  with  Instructions 
to  collect  and  place  to  its  credit  On  June 
14,  1893,  Kuntze  Bros,  collected  the  draft 
and  credited  the  proceeds  as  Instructed,  and 
immediately  notified  said  bank  thereof  by 
mail;  and  the  notice  was  received  by  the 
bank  on  June  20,  1893,  when  it  placed  to  the 
credit  of  the  plaintiff  on  its  books  the  sum 
of  $1,521.42,  and  on  the  following  day.  (June 
21st)  failed  and  suspended  payment  The 
plaintiff  had  no  notice  that  the  draft  had 
been  collected,  nor  that  the  bank  had  credit- 
ed her  on  its  books  with  the  sum  collected  by 
Kuntze  Bros.,  until  after  the  failure  of  said 
bank.  For  a  long  time  before  the  failure, 
said  Consolidated  Bank,  including  all  the 
times  of  the  transactions  above  stated,  had  a 
running  account  with  Kuntze  Bros.,  in  which 
it  was  credited  with  collections  made  for  it 
by  the  latter,  and  charged  with  its  drafts 
against  such  collections,  some  of  which 
drafts  were  paid  and  charged  after  the  collec- 
tion of  the  draft  in  favor  of  plaintiff;  but 
at  all  times  after  the  collection  of  this  draft 
said  Consolidated  Bank  was  credited  in  said 
account  by  a  sum  largely  in  excess  of  the 
amount  of  this  draft  and  also  largely  in  ex- 
cess of  the  total  amount  of  drafts  drawn  by 
said  bank  on  Kuntze  Bros.  Since  the  fail- 
ure of  said  bank,  the  defendant  as  receiver 


thereof,  has  collected  from  Kuntze  Bros,  the 
balance  of  said  account  to  the  credit  of  said 
bank,  amounting  to  about  $6,000,  which, 
among  other  Items,  included  that  of  $1,521.- 
42,  the  proceeds  of  the  draft  in  favor  of 
plaintiff,  and  mingled  the  same  with  the 
funds  of  the  bank  which  came  into  his  hands 
as  receiver.  This  action  was  brought  to  re- 
cover the  sum  of  $1,500  as  the  proceeds  of 
said  draft  on  the  theory  that  defendant  held 
in  trust  for  the  plaintiff;  and,  having  found 
the  facts  substantially  as  above  stated,  the 
court  below  rendered  judgment  in  favor  of 
plaintiff  for  the  sum  demanded. 

The  defendant  brings  this  appeal  from  the 
judgment  on  the  judgment  roll,  without  a 
bill  of  exceptions,  and  contends  that,  upon 
the  facts  found,  the  judgment  should  have 
been  in  favor  of  defendant  I  think,  how- 
ever, the  judgment  is  clearly  right  The  re- 
lation between  the  plaintiff  and  the  bank  re- 
sulting from  the  original  contract  for  the 
collection  of  the  draft  was  that  of  principal 
and  agent,  giving  the  bank  no  title  to  the 
draft  or  to  the  proceeds  thereof;  and  that 
relation  continued  to  exist  until  after  the 
failure  of  the  bank,  because  the  obligation 
of  the  bank  to  collect  the  money  on  the  draft 
had  npt  been  completely  discharged  at  the 
time  of  the  failure.  The  receipt  of  the  mon- 
ey on  the  draft  by  the  bank's  subagent, 
Kuntze  Bros.,  was  not  a  collection  of  it  by 
the  bank;  and  the  bank  had  no  right  to  credit 
plaintiff  with  the  money  proceeds  of  the 
draft  on  its  books  and  thereby  to  change  its 
relation  to  the  plaintiff  from  that  of  agent 
to  that  of  debtor,  until  after  it  had  actually 
received  the  money  from  Kuntze  Bros.  At 
the  time  of  the  failure  of  the  bank  the  cash 
proceeds  of  the  draft  in  the  hands  of  Kuntze 
Bros,  was  the  property  of  the  plaintiff,  and 
as  such  came  directly  from  Kuntze  Bros,  to 
the  hands  of  the  receiver,  who  holds  It  In 
trust  for  plaintiff,  it  being  sufficiently  dis- 
tinguishable from  the  funds  of  the  bank; 
and  therefore  it  Is  not  a  part  of  the  assets 
of  the  bank  to  be  distributed  to  its  creditors. 
The  rule  of  law  applicable  to  the  facts  of 
this  case  is  stated  and  exemplified  by  Mr. 
Morse  in  his  work  on  Banking  (section  568, 
subd.  d),  as  follows:  "A  bank,  upon  receiv- 
ing from  L.  a  draft  indorsed  'For  collection 
on  his  account'  provisionally  credited  him 
with  it,  presented  It  for  payment  and  sur- 
rendered it  to  the  drawee  on  receiving  his 
check  for  the  amount  but  instead  of  de- 
manding the  money  thereon,  had  the  check 
certified  as  good,  and  on  the  same  day  sus- 
pended payment.  The  next  day  the  check 
was  collected,  and  the  money  mingled  with 
other  money  In  the  hands  of  the  receiver. 
It  was  decided  that  he  held  it  in  trust  for  L. 
The  bank  had  no  authority  to  take  anything 
but  money.  Receiving  a  check  and  having 
it  certified  was  not  a  completion  of  its  agency 
to  collect.  That  duty  terminated  only  with 
payment  of  the  check,  and  only  then  did  the 
authority  to  credit  arise  if  the  bank  was  a 
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going  concern.  But  the  bank  became  In- 
solvent before  the  agency  was  completed 
and  the  money  received,  so  that  no  authority 
existed  to  credit  the  money  on  general  ac- 
count; and  it  was  still  trust  money  at  the 
time  it  went  into  the  hands  of  the  receiver, 
and,  being  clearly  traced  Into  his  hands,  may 
be  recovered."  Citing  Levi  v.  Bank,  5  DHL 
104;  First  Nat  Bank  of  Crown  Point  v. 
First  Nat.  Bank  of  Richmond,  76  Ind.  661; 
and  German  Am.  Bank  v.  Third  Nat  Bank, 
2  Tex.  Law  J.  150.  The  following  cases  are 
also  more  or  less  directly  in  point:  Arm- 
strong v.  National  Bank,  90  Ky.  431,  14  S.  W. 
411;  Bank  v.  Peters,  123  N.  Y.  272,  25  N.  E. 
319;  Bank  v.  Beal,  50  Fed.  355;  McLeod  v. 
Evans,  66  Wis.  401,  28  N.  W.  173,  214;  Beal 
v.  Bank,  55  Fed.  895,  5  C.  O.  A.  304;  Jones 
v.  Kilbreth,  49  Ohio  St  401,  31  N.  E.  346; 
First  Nat  Bank  v.  Armstrong,  36  Fed.  59; 
Commercial  Bank  v.  Armstrong,  148  U.  S. 
50,  13  Sup.  Ct  533.  I  think  the  judgment 
should  be  affirmed. 

We  concur:    HAYNES,  O.J  BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is  af- 
firmed. 


•  Cal.  Unrep.  »86) 

REGENSBERGER  t.  QUINN.  (No.  15,824.) 
(Supreme  Court  of  California.  March  13,  1895.) 
Detects  in  Pleading—  Cube  bt  Verdict. 
A  complaint  alleging:  that  a  certain  note 
has  not  been  paid,  but  omitting  the  alternative 
"or  any  part  thereof,"  no  special  demurrer  being 
interposed,  is  good  after  judgment 

Department  2.  Appeal  from  superior  court, 
San  Francisco  county. 

Action  by  Melville  M.  Regensberger  against 
Annie  M.  Quinn.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Geo.  W.  Montelth,  for  appellant  Beatty 
&  Fowler  and  Marcus  Rosenthal,  for  re- 
spondent 

TEMPLE,  J.  This  action  is  based  upon 
two  promissory  notes,  and  the  appeal  is  up- 
on the  judgment-roll.  Appellant  makes  two 
points: 

1.  There  Is  no  allegation  in  the  complaint 
that  at  the  time  of  the  commencement  of 
the  action,  the  notes  were  unpaid  in  whole 
or  In  part  This  objection  is  based  upon  the 
fact  that  as  to  the  first  note  the  allegation 
does  not  contain  the  alternative  "or  any  part 
thereof."  After  Judgment  there  being  po 
special  demurrer,  this  would  not  be  a  fatal 
defect,  even  if  the  complaint  contained  no 
equivalent  language,  which  in  this  case  it 
docs.  It  is  averred  that  aside  from  the  sum 
of  $7  which  defendant  paid  plaintiff,  de- 
fendant has  wholly  failed  to  pay  principal 
or  interest  and  the  sum  of  $412.07  is  due 
thereon  for  principal  and  interest 

2.  The  other  point  is  that  the  judgment 


Is  defective  because  $50  was  allowed  for 
attorney's  fees,  and  was  added  to  the  prin- 
cipal and  interest  and  $6657  allowed  for 
costs  besides.  If  this  were  so,  no  Injury 
would  result  to  defendant  But  the  judg- 
ment expressly  states  the  amount  of  prin- 
cipal and  interest  due,  and  that  $50-  was 
allowed  for  an  attorney's  fee,  and  also  the 
sum  taxed  as  costs.  In  the  note  the  defend- 
ant stipulated  to  pay  the  attorney's  fee. 

The  appeal  is  frivolous,  and  the  judgment 
is  affirmed,  with  $50  damages. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 

(106  Cal.  «4) 

In  re  HEYDENFELDT'S  ESTATE.  (Not. 

15,885, 15380.)' 

Appeal  of  HELLINGS. 

(Supreme  Court  of  California.   March  15,  1895.) 

Construction  or  Witt— Patmsnt  o»  Mobtoaoi 
or  Devised  Land— Order  of  Court. 

1.  Testator  left  deeds  of  real  estate  to  all 
his  children,  including  petitioner,  to  be  delivered 
at  his  death.  The  deed  to  one  Child  covered  land 
worth  $65,000,  mortgaged  for  $40,000,  with  s 
covenant  against  incumbrances.  In  his  will  bf 
directed  the  payment  of  all  his  debts  from  the 
proceeds  of  the  sale  of  his  unproductive  property, 
and  then  recited  that  he  had  provided  for  his 
children  by  said  deeds,  and  therefore  devised  the 
residue,  both  real  and  personal,  to  his  wife.  At 
his  death  testator  owed  scarcely  anything  above 
the  mortgage  debt,  and  his  unproductive  real 
estate  sold  for  $43,000.  Held,  that  the  mortgage 
debt  should  be  paid  out  of  the  proceeds  of  the 
sale. 

2.  The  probate  court  has  jurisdiction  to  com 
pel  the  executor  to  pay  a  mortgage  on  land  de- 
vised, when  it  appears  that  the  testator  intended 
that  it  should  be  paid  out  of  his  estate. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  Cof- 
fey, Judge. 

Petition  by  Mrs.  E.  A.  Heydenfeldt  for  dia 
tribution  of  the  estate  of  Solomon  Heyden- 
feldt deceased,  and  petition  by  Zelia  O.  Hel 
lings,  devisee,  to  compel  the  payment  of  a 
mortgage  debt  From  an  order  refusing  her 
petition,  and  from  the  decree  of  distribution, 
the  devisee  appeals.  Reversed. 

T.  M.  Osmont,  H.  I.  Kowalsky,  and  Jos. 
P.  Kelly,  for  appellant  Craig  &  Meredith, 
Plerson  &  Mitchell,  and  Knight  &  Heggerty. 
for  respondents. 

TEMPLE,  J.  Solomon  Heydenfeldt  died 
testate,  September  15,  1890,  leaving  a  widow 
and  ten  children.  The  widow  was  the  mother 
of  five  of  the  children,  all  minors.  The  de- 
ceased had  been  the  owner  of  much  real  es- 
tate in  San  Francisco.  In  anticipation  of  his 
death  he  conveyed  portions  of  his  real  estate 
to  his  children,  but  the  deeds  were  placed  tn 
the  bands  of  one  Charles  Ashton  by  the  gran- 
tor, to  be  recorded  at  his  death-  The  record 
does  not  show  expressly  whether  the  gran- 
tees named  In  the  respective  deeds  were  let 
into  possession  upon  the  execution  of  the 
deeds,  or  whether  the  grantor  continued  to 

X  Rehearing  denied. 
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receive  the  rents  and  profits  until  his  death. 
Presumptively  the  latter  was  the  case,  for 
there  would  seem  to  be  no  other  reason  for 
retaining  the  deeds,  and  certainly  for  some 
purposes  the  grantor  continued  after  the  exe- 
cution of  the  deeds  to  treat  the  property  as 
his  own.  One  of  these  deeds,  executed  Octo- 
ber 10,  1887,  conveyed  to  appellant  and  her 
brother,  Thomas  O.  Heydenfeldt,  a  lot  In  San 
Francisco  worth  about  $65,000.  At  the  time 
the  deed  was  executed  and  left  with  Ashton, 
as  above  stated,  there  was  a  mortgage  upon 
it  to  secure  the  payment  of  the  sum  of  $40,- 
000,  borrowed  by  the  testator  from  the  Ger- 
man Savings  &  Ivoan  Society.  It  covered 
not  only  the  lot  conveyed  to  Hellings,  but 
also  a  lot  conveyed  to  three  other  children. 
April  12,  1889,  the  mortgage  being  about  to 
become  barred  by  the  statute  of  limitations, 
Heydenfeldt  executed  a  new  mortgage  for 
the  same  amount,  and  charging  the  same  real 
-estate.  October  9,  1889,  deceased  made  his 
will,  which  contained  the  following  provi- 
sions: "Item  1.  I  direct  my  executors  to  pay 
all  debts  which  I  may  owe  at  my  decease 
from  proceeds  of  sale  of  my  unproductive 
property.  *  *  •  Item  3.  I  have  already 
made  such  provision  for  each  and  all  of 
my  children  as  I  deem  consistent  with  the 
value  of  my  estate  by  deeds  executed  and  de- 
livered to  Charles  Ashton,  of  San  Francisco, 
for  their  benefit;  and  I  therefore  give  and 
devise  and  bequeath  all  of  the  rest  and  resi- 
due of  my  estate,  both  real  and  personal,  to 
my  wife,  Elizabeth  Angeline  Heydenfeldt," 
etc.  None  of  the  children  received  anything 
under  the  will,  nor  was  It  shown  that  they 
received  at  any  time  any  part  of  their  fa- 
ther's estate,  except  by  the  deeds  aforesaid. 
It  Is  certain  they  received  nothing  else  In 
anticipation  of  the  death  of  their  father  and 
in  the  final  distribution  of  bis  estate.  The 
executors  named  In  the  will  were  duly  ap- 
pointed and  duly  qualified.  It  is  shown  that 
they  sold  the  unproductive  property,  realiz- 
ing from  such  sales  about  $43,000,  of  which, 
after  payment  of  the  debts,  they  still  have 
more  than  $40,000.  October  6,  1893,  Mrs.  E. 
A-  Heydenfeldt— the  widow  of  deceased- 
filed  a  petition  In  the  probate  court  asking 
for  a  distribution  of  the  estate.  In  her  peti- 
tion she  stajtes  that  all  the  debts  and  expenses 
of  the  estate  have  been  paid,  and  that  peti- 
tioner Is  entitled  "to  all  of  the  estate  of  said 
deceased,  and  the  profits  thereof."  October 
20,  1803,  appellant,  who  is  a  daughter  of  the 
testator,  filed  her  petition,  In  which  she  set 
ont  most  of  the  facts  above  recited,  and  that 
the  debt  secured  by  mortgage  upon  the  prop- 
erty conveyed  to  her  and  Thomas  O.  Heyden- 
feldt had  not  been  paid;  that  the  unproduc- 
tive property  had  been  sold  as  directed  by 
the  will,  and  that  from  the  proceeds  the  ex- 
ecutors had  in  their  hands  sufficient  money 
to  pay  said  mortgage  debt  and  all  other  debts 
of  the  estate;  that  the  mortgagee  had  duly 
presented  the  debt  secured  by  the  said  mort- 
gage to  the  executors,  and  the  same  had 


been  allowed,  and  that  the  mortgagee  had 
commenced  an  action  to  foreclose  the  same, 
which  action  was  then  pending;  that  it 
was  the  Intention  of  the  testator  to  exonerate 
the  property  conveyed  to  herself  and  brother, 
and  charge  his  estate  with  the  payment 
thereof.  The  petitions  were  set  for  hearing 
at  the  same  time,  as  was  also  the  application 
to  settle  the  final  account  of  the  executors. 
At  the  appointed  time  the  application  of  ap- 
pellant was  first  taken  up.  A  reply  to  the 
petition  was  -interposed  by  Mrs.  Elizabeth 
A.  Heydenfeldt  and  by  her  children,  and  all 
appeared  by  attorney.  Evidence  was  also 
taken  and  submitted.  She  was  denied  the 
relief  asked.  The  final  account  was  settled. 
The  application  for  distribution  was  then 
taken  up,  and  appellant  objected  to  the  dis- 
tribution being  made  until  the  mortgage  debt 
was  paid.  The  court,  however,  proceeded 
to  distribute  all  the  property  to  Mrs.  E.  A. 
Heydenfeldt 

Appellant  has  brought  two  appeals  to  this 
court,— one  from  the  order  refusing  her  peti- 
tion, and  the  other  from  the  decree  of  distri- 
bution. They  were  submitted  together,  and 
do  not  require  separate  consideration.  Upon 
these  facts  counsel  for  appellant  contends 
that  the  provisions  recited  from  the  will  con- 
stitute a  testamentary  assumption  of  the 
mortgage  debt,  and  the  lot  conveyed  to  her 
and  her  brother  is  thereby  exonerated.  On 
the  other  hand,  the  respondents  argue  that 
the  effect  of  item  1  in  the  will  is  simply  to 
provide  that  the  debts  shall  be  paid  from  the 
unproductive  real  estate  rather  than  from 
the  personalty,  which  is  given  to  the  widow; 
that  the  lot  conveyed  to  appellant  at  the  time 
of  the  execution  of  the  will  and  of  the  death 
of  the  testator  was  no  part  of  the  estate  of 
the  testator,  and  by  law  constituted  the  pri- 
mary fund  for  the  payment  of  the  mortgage 
debt;  that  the  estate  was  only  liable  for  the 
deficiency,  If  any,  after  applying  the  proceeds 
from  the  sale  of  the  mortgaged  premises; 
that  it  Is  such  debts  as  could  have  been  prov- 
en under  the  law,  and  could  have  been  made 
a  charge  against  the  estate  of  the  deceased, 
that  are  provided  for  in  the  will.  Further- 
more, If  appellant  had  any  grievance  aris- 
ing from  the  fact  that  her  property  was 
wrongfully  charged  with  the  incumbrance,  or 
from  the  covenant  in  her  deed,  she  should 
have  presented  her  claim  against  the  estate; 
that  she  did  not  do  so,  and  now  has  no  rem- 
edy. 

Appellant  bases  her  rights  entirely  upon 
the  claim  that  the  will  exonerates  her  proper- 
ty. If  the  will  does  not  provide  for  the 
payment  of  the  debt,  her  appeal  must  fail. 
If  the  provision  In  regard  to  the  payment  of 
debts  stood  alone,  and  we  knew  nothing  of 
the  condition  of  the  estate  and  the  circum- 
stances under  which  the  deed  was  made, 
the  construction  given  It  by  respondents 
would  be  very  plausible.  Directions  for  the 
payment  of  debts  are  found  in  nearly  every 
will,  and  it  has  been  said  that  they  are  as 
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formal  and  meaningless  as  the  pious  phrases 
with  which  many  wills  are  prefaced.  They, 
of  course,  have  greater  significance  where 
the  personalty  descends  to  the  personal  rep- 
resentative and  the  realty  to  the  heir,  and 
where  real  estate  is  devised  to  the  executor 
with  which  to  pay  debts,  than  here,  wnere 
the  entire  estate  is  liable  for  all  the  Indebt- 
edness. And  yet,  while  caution  should  be 
exercised  not  to  give  such  formal  words  too 
much  importance,  if  the  circumstances  indi- 
cate that  they  express  a  special  testamentary 
intent,  the  fact  that  nearly  all  wills  contain 
such  directions  should  not  render  them  inef- 
fectual. The  testator  executed  and  left  as 
escrows  deeds  to  all  his  children.  When 
he  executed  this  deed  to  appellant,  the  debt 
was  not  only  due,  but  within  about  two 
years  of  becoming  barred  by  the  statute  of 
limitations.  It  does  not  appear  that  he 
thought  death  then  imminent  In  form  the 
deed  contained  a  covenant  against  incum- 
brances created  by  the  grantor.  He  ex- 
pressed a  desire  during  his  life  to  sell  prop- 
erty to  pay  his  debts.  It  does  not  appear 
that  he  owed  any  debts  at  the  time  or  when 
he  made  his  will  except  the  mortgage  debt 
When  he  died,  which  was  within  a  year  aft- 
er the  date  of  his  will,  he  owed  scarcely  any- 
thing except  the  mortgage  debt  Mr.  Ashton 
testified  that  he  was  trying  to  sell  the  Post 
street  property  to  pay  his  debts.  He  did 
not  succeed  in  selling  it  Ashton  knew  of 
no  debts  save  the  mortgage  debt  He  could 
not  have  owed  much  besides.  Since  all  the 
property  was  given  to  the  widow,  with  full 
power  to  incumber  or  to  dispose  of  it  abso- 
lutely, there  was  no  occasion  to  require  his 
unproductive  real  estate  to  be  sold  to  pay 
his  debts,  unless  the  Latent  was  thereby  to 
exonerate  the  mortgaged  premises.  It  would 
have  been  better  to  leave  the  widow,  who 
was  to  be  practically  absolute  owner  of  the 
property,  free  to  take  advantage  of  oppor- 
tunities. 

Aside  from  the  mortgage  debt,  the  trifling 
sum  owed  could  have  been  easily  managed. 
It  will  be  noticed  that  he  does  not  direct  or 
authorize  the  executors  to  pay  the  expenses 
of  administration  from  the  fund  thus  cre- 
ated. It  is  devoted  solely  to  the  payment  of 
his  debts,  and,  if  the  contention  of  appel- 
lant is  sustained,  she  is  entitled  to  have  it 
all,  if  necessary,  so  applied,  undiminished  by 
the  payment  of  expenses.  And  the  unpro- 
ductive property,  as  sold  by  the  executors, 
produced  a  sum  surprisingly  near  the  amount 
of  the  debts  of  the  testator  if  he  intended 
that  the  mortgage  should  be  paid  from  the 
fund,  but  20  times  as  much  as  was  required 
if  this  debt  was  not  to  be  paid  from  it.  The 
amount  of  the  fund  created  is  a  strong  cir- 
cumstance tending  to  show  the  intent  of  the 
testator.  The  conclusion  that  the  testator 
intended  that  his  executors  should  pay  the 
mortgage  debt  becomes  irresistible,  when  we 
add  the  evidence  of  the  other  provision  of  the 
will  above  set  out.  By  it  he  declares  that  by 


those  deeds  he  has  made  provision  for  bis 
children  in  view  of  death.  They  are  in  the 
nature  of  and  were  intended  as  effecting  tbe 
succession  to  his  estate  by  his  children;  and, 
recognizing  the  deeds  as  such,  he  therefore 
gives  the  residue  to  his  widow.  The  residue 
is  expressed  as  what  will  be  left  after  deduct- 
ing the  property  conveyed  to  make  .provision 
for  his  children,  and  after  payment  of  all  his 
debts.  This  is  a  distinct  recognition  of  the 
deeds  then  held  by  Ashton  as  escrows  as  a 
part  of  his  testamentary '  disposition  of  his 
estate.  It  would  make  no  difference  if  the 
deeds  had  been  actually  delivered  to  the 
grantees  named.  This  provision  would  still 
constitute  them  part  of  the  testamentary  pur- 
pose, nor  Is  It  necessary  to  say  that  the  pro- 
visions of  the  Civil  Code  marshaling  assets 
to  pay  legacies  and  devises  apply  ex  vi  ter- 
mini. The  rule  there  prescribed  is  older  than 
the  Code,  and  is  based  upon  the  presumption 
of  intent  by  the  testator  from  the  nature  of 
the  gifts.  So  we  see  all  presumptions,  wheth- 
er arising  from  the  circumstances  or  the 
rules  of  law,  point  the  same  way.  Appellant 
is  only  seeking  to  have  the  fund  created  by 
the  testator  applied  to  exonerate  her  proper- 
ty.  She  Is  certainly  entitled  to  that  much. 

There  can  be  no  doubt  of  the  power  of  the 
probate  court  to  grant  the  relief.  Tnat  court 
has  Jurisdiction  to  determine  all  questions 
which  can  arise  as  to  the  succession,  and  all 
questions  between  heirs,  legatees,  and  devi- 
sees in  regard  to  their  rights  as  such.  The 
practice  is  precisely  the  same  as  it  would 
have  been  had  the  purpose  of  the  testator,  as 
here  declared,  been  plain.  It  cannot  be  doubt- 
ed that  in  such  case  the  devisee  could  ask 
the  court  to  compel  the  executors  to  so  exe- 
cute their  trust  as  to  secure  to  her  the  ben- 
efits conferred  by  the  will.  The  court  could 
take  into  consideration  the  condition  of  the 
estate,  and  compel  the  executor  to  take  steps 
to  get  the  money  or  to  pay  at  once,  according 
to  circumstances.  The  decree  of  distribution 
was  erroneously  entered.  The  objections  of 
the  appellant  were  submitted  in  due  time. 
The  subsequent  effort  to  have  the  objections 
appear  more  formally,  that  a  proper  excep- 
tion could,  be  taken,  was  not  unreasonable. 
The  matter  is  now,  however,  of  little  conse- 
quence, as  all  the  proceedings  caxj  be  review- 
ed on  the  appeal  from  the  first  order.  The 
order  and  the  decree  are  reversed,  and  the 
cause  remanded. 

We  concur:  McFARLAND,  J.;  HEN- 
SHAW,  J. 


(106  Oil.  420) 

HOLLEY  v.  ORANGE  COUNTY  et  aL  (No. 
19,444.) 

(Supreme  Court  of  California.    March  14, 
1895.) 

Drainage  District  —  Constitutional  Law— As- 
sessments—Repeal of  Statute. 
1.  The  powers  and  duties  authorized  by  Ac*. 
March  3,  1881,  to  be  conferred  by  the  board  of 
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supervisor*  upon  the  county  surveyor  to  survey 
the  line  of  a  proposed  drainage  ditch,  and  report 
the  grades,  and  the  lands  to  be  affected  there- 
by, are  ministerial;  and  the  act  is  not  unconsti- 
tutional, aa  delegating  judicial  powers  vested  in 
the  board  of  supervisors. 

2.  Assessments  upon  lands  benefited  by  the 
drainage  for  swamp  lands,  fixed  in  proportion 
to  the  benefits  received,  are  not  a  "tax,"  within 
proviso  to  Act  1883,  fi  25.  subd.  13,  that  no  tax 
shall  be  levied  upon  any  district  until  the  proposi- 
tion shall  have  been  approved  by  the  qualified 
electors;  and  such  proviso  did  not  repeal  the  act 
of  March  3,  1881,  providing  a  system  of  drain- 
age, in  so  far  as  it  authorizes  a  levy  of  the  as- 
sessment without  first  submitting  the  question  to 
popular  vote. 

Department  2.  Appeal  from  superior 
court.  Orange  county;  J.  W.  Towner,  Judge. 

Action  by  J.  L.  Holley  against  the  county 
of  Orange  and  others  to  recover  money 
paid  under  protest  as  a  tax  or  assessment 
for  the  establishment  of  a  drainage  system 
for  agricultural,  swamp,  and  overflowed 
lands.  From  a  judgment  dismissing  the 
complaint,  plaintiff  appeals.  Affirmed. 

Victor  Montgomery  and  H.  A.  Pierce,  for 
appellant  Jas.  G.  Scarborough,  for  re- 
spondents. 

SEARLS,  O.  This  action  was  brought  to 
recover  money  paid  under  protest  by  the 
plaintiff,  pursuant  to  section  3810  of  the 
Political  Code,  as  added  in  1803.  St  1803, 
p.  32.  The  complaint  avers  that  the  plain- 
tiff was  at  all  times  mentioned  therein  the 
owner  of  certain  lands  in  what  is  known  as 
the  "Bolsa  Drainage  Ditch  District"  coun- 
ty of  Orange,  state  of  California,  which 
lands  are  described  In  apt  terms;  that  on 
the  17th  day  of  November,  1800,  a  petition 
signed  by  two  or  more  landowners  In  the 
vicinity  of  plaintiff's  land  was  presented  to 
the  board  of  supervisors  of  said  Orange 
county,  asking  for  a  ditch  under  the  provi- 
sions of  an  act  entitled  "An  act  to  provide 
a  system  of  drainage  for  agricultural, 
swamp-  and  overflowed  lands,"  approved 
March  3,  1881.  The  various  steps  thereaft- 
er taken  by  the  board  of  supervisors  in  es- 
tablishing a  "district"  are  then  particularly 
set  out,  and  the  assessment  of  lands  within 
said  district  to  pay  the  costs  of  locating  a 
ditch,  etc.  The  payment  of  the  -sum  assess- 
ed under  protest  as  prescribed  In  section 
3819  of  the  Political  Code  aforesaid;  the 
presentation  of  the  claim  for  the  tax  so 
paid  under  protest  to  the  board  of  super- 
visors; its  rejection  and  nonpayment  The 
complaint  also  contains  two  other  causes 
of  action  for  like  taxes,  paid  by  others,  and 
assigned  to  plaintiff.  A  general  and  a  spe- 
cial demurrer  was  interposed  by  defendant 
to  each  of  the  causes  of  action.  The  gen- 
eral demurrer  was  sustained,  and  the  spe- 
cial demurrer  overruled,  to  each  of  said 
causes  of  action.  Plaintiff  declined  to 
amend  his  complaint  whereupon,  upon  mo- 
tion of  defendants,  Judgment  of  dismissal 
was  entered,  from  which  Judgment  plain- 
tiff appeals. 


The  cause  comes  up  on  the  judgment  roll. 
The  question  for  determination  is,  does  the 
complaint  state  facts  sufficient  to  constitute 
a  cause  of  action?  The  objections  of  appel- 
lant to  the  validity  of  the  assessments  may 
be  grouped  under  two  general  heads:  (1) 
The  act  of  the  legislature  under  which  the 
board  of  supervisors  proceeded  to  levy  and 
collect  the  tax  was  unconstitutional,  being 
In  violation  of  section  1,  article  3,  of  the 
constitution  of  this  state.  (2)  The  act  of 
March  3,  1881,  entitled  "An  act  to  provide 
a  system  of  drainage  for  agricultural, 
swamp  and  overflowed  lands,"  or  at  least 
so  much  thereof  as  authorized  the  board 
of  supervisors  to  levy  an  assessment  or  tax 
without  first  submitting  the  question  to  a 
vote  of  the  electors  of  the  district  was  re- 
pealed by  the  county  government  act  of 
1883,  and  particularly  by  subdivision  13  of 
section  25  thereof,  and  by  section  184  there- 
of.  St  1883,  pp.  304,  3G5. 

The  act  of  March  3,  1881  (St  1881,  p.  15). 
under  which  the  proceedings  were  bad 
leading  up  to  this  action,  provides  that 
when  two  or  more  landowners  shall  petition 
the  board  of  supervisors  for  a  ditch,  drain, 
or  other  water  courses,  defining  the  place 
of  beginning,  and  the  lands  through  whlcb 
the  same  pass,  and  their  estimated  course, 
and  shall  give  bonds  for  the  payment  of  all 
the  costs  which  may  accrue  If  the  petition 
shall  be  denied,  said  supervisors  shall  set 
a  day  for  the  hearing,  and  give  notice  there 
of,  etc.  The  second  section  requires  the 
board  to  direct  the  county  surveyor  to  make 
a  survey  of  the  line  of  the  proposed  ditch, 
and  report  the  descent  If  any,  between  the 
head  and  outlet  of  said  ditch,  with  the  in- 
termediate grades,  and  the  lands  or  Inter- 
ests to  be  affected  thereby,  and  such  other 
Information  as  may  come  under  his  obser- 
vation, etc.  If,  at  the  hearing,  the  board 
shall  find  that  the  construction  of  the  ditch 
would  be  conducive  to  the  welfare  of  the 
landowners  petitioning,  and  not  inconsist- 
ent with  the  rights  and  privileges  of  other 
contiguous  territory  to  construct  ditches, 
and  if  the  surveyor  report  sufficient  fall  to 
make  the  ditch  available,  then  the  super- 
visors shall,  In  their  discretion,  grant  the 
prayer  of  the  petitioners,  "and  shall  pro- 
ceed to  examine  the  land  affected  by  it, 
and  shall  cause  said  ditch  to  be  surveyed," 
stakes  set  and  a  journal  made  of  the  width 
and  depth  at  each  stake.  The  fifth  section 
requires  the  board,  after  notice  to  all  resi- 
dent land  owners,  and  a  bearing,  to  appor- 
tion the  excavation  of  the  ditch  to  the 
lands  affected  thereby,  according  to  the  ben- 
efits received.  The  costs  of  locating,  Includ- 
ing the  right  of  way,  are  to  be  apportioned 
In  like  manner,  and  a  day  Is  to  be  set  for 
hearing  exceptions  to  the  apportionment 
The  remaining  portions  of  the  act  provide 
that  owners  of  land  may  construct  their 
portions  of  the  work,  or,  falling  so  to  do. 
U  shall  be  let  by  contract  to  the  lowest  bid- 
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<ler.  The  cost  of  the  work  is  to  be  reported 
to  the  county  auditor,  who  shall  cause  it  to 
be  entered  upon  the  tax  books  of  the  coun- 
ty; and  thereupon  it  becomes  a  tax  ujjon 
the  land  of  the  delinquents,  etc.,  to  be  col- 
lected as  other  taxes,  and  paid  to  the  party 
performing  the  work.  This  statement,  al- 
though not  full  in  detail  as  to  all  the  pro- 
visions of  the  statute,  Is  sufficient  to  illus- 
trate the  point  made  by  appellant,  which 
is  that,  under  the  act,  powers  are  conferred 
upon  the  county  surveyor,  whereby  he 
alone  determines  what  lands  are  to  be  af- 
fected by  the  proposed  work,  and  that  the 
delegation  of  such  power  to  an  executive 
officer  is  In  contravention  of  that  provision 
of  the  constitution  (section  1,  art.  3)  which 
provides  that:  "The  powers  of  the  govern- 
ment of  the  state  of  California  shall  be  di- 
vided into  three  separate  departments— the 
legislative,  the  executive  and  judicial;  and 
no  person  charged  with  the  exercise  of  pow- 
ers properly  belonging  to  one  of  these  de- 
partments shall  exercise  any  functions  ap- 
pertaining to  either  of  the  others,  except 
in  the  cases  hereinafter  expressly  directed  or 
permitted."  Article  3  of  the  constitution  re- 
lates to  the  state  government,  and  ha*  no 
application  to  the  local  government*  pro- 
vided for  by  article  11  of  the  constitution. 
People  v.  Provines,  34  Cal.  520.  It  does 
not  follow,  however,  that  the  authority  con- 
ferred upon  the  board  of  supervisors  by 
statute  can  be  delegated  to  others.  We  un- 
derstand the  rule  to  be  that  the  power  of 
delegation  by  local  boards  is  confined  to  the 
discharge  of  duties  ministerial  in  character, 
and  not  calling  for  the  exercise  of  discre- 
tion or  judgment;  or,  to  put  it  more  ac- 
curately, ministerial  powers  may  generally 
be  executed  by  deputy,  but  judicial  powers 
may  not.  Cooley,  Const  Lim.  204;  Scollay 
v.  County  of  Butte,  67  Cal.  249,  7  Pac.  661; 
Abraras  v.  Ervin,  9  Iowa,  87:  Page  v.  Har- 
din, 8  B.  Mon.,  at  page  662;  Lewis  v. 
Lewis,  9  Mo.  182;  People  v.  Bank  of  North 
America,  75  N.  Y.  547.  Where  an  officer's 
powers  are  partly  ministerial  and  partly  of 
a  judicial  nature,  the  exercise  of  the  for- 
mer may  be  given  to  a  deputy,  but  not  that 
of  the  latter.  Powell  v.  Tuttle,  3  N.  Y.  396. 
A  perusal  of  the  statute  fails  to  convince 
us  that  any  duties  other  than  ministerial 
are  devolved  upon  the  county  surveyor. 
Briefly  stated,  the  supervisors  are  required 
to  direct  the  county  surveyor  to  survey  the 
line  of  the  proposed  ditch  or  water  way, 
to  note  and  report  the  grades  or  fall  of  the 
land,  and  to  report  the  lands  or  interests 
to  be  affected  thereby,  and  such  other  In- 
formation as  may  come  under  his  observa- 
tion. This  is  but  a  preliminary  suvey.  and 
consists  In  collecting  such  facts  and  data  as 
may  serve  to  inform  the  supervisors,  and  is 
In  no  sense  more  a  Judicial  act  than  Is  the 
preliminary  survey  of  a  route  for  a  rail- 
road. The  surveyor  simply  furnishes  evi- 
dence to  be  submitted  to  the  board,  upon 


which  their  judgment  and  discretion,  after 
a  full  hearing,  is  to  be  exercised.  Judg- 
ment must  often  be  exercised  by  ministe- 
rial officers,  In  determining  whether  or  not 
the  facta  exist  which  authorize  them  to  act. 
Election  officers  afford  a  fair  example. 
They  must  judge  as  to  the  existence  of  the 
facts  which  entitle  an  elector  to  cast  bis 
ballot,  yet  they  are  but  ministerial  officers. 
People  v.  Van  Slyck,  4  Cow.  297;  Ex  parte 
Heath,  3  Hill,  42;  People  v.  Pease,  27  N. 
Y.  45.  It  follows  that  appellant's  first 
point  cannot  be  maintained. 

2.  Does  the  act  of  1883  have  the  effect  of 
repealing  the  act  of  1881  in  relation  to  "a 
system  of  drainage  for  agricultural,  swamp 
and  overflowed  lands"  ?  Section  25  of  the  act 
of  March  14,  1883  (County  Government  Act), 
enumerates  the  general  permanent  powers  of 
the  board  of  supervisors.  Subdivision  13  of 
the  section  authorizes  the  board  "to  levy 
taxes  upon  the  taxable  property  of  their  re- 
spective counties  for  all  county  purposes,  aud 
also  upon  the  taxable  property  of  any  dis- 
trict for  the  construction  and  repair  of  roads 
and  highways  and  other  district  purposes; 
provided  that  no  tax  shall  be  levied  upon  any 
district  until  the  proposition  to  levy  the  same 
has  been  submitted  to  the  qualified  electors 
of  such  district  and  received  a  majority  of 
all  the  legal  votes  cast  upon  such  proposi- 
tion." Section  184  of  the  same  act  repeals 
all  acts  and  parts  of  acts  inconsistent  there- 
with. Is  the  charge  imposed  upon  the  lands 
benefited  by  the  construction  of  a  ditch  as 
provided  for  under  the  act  of  1881  (St.  1881, 
p.  15)  a  tax,  within  the  purview  of  the  term 
as  used  In  the  county  government  act?  If 
this  question  is  answered  in  the  affirmative, 
then  the  act  in  question  is  so  far  repealed  by 
the  latter  act  that  no  tax  could  be  levied  by 
the  supervisors  until  the  question  was  first 
submitted  to  a  vote  of  the  electors  of  the 
district  The  term  "assessment"  is  often 
popularly  tised  as  a  synonym  for  "taxation," 
but  this  is  not  its  strict  legal  significance. 
The  authority  to  levy  an  assessment  is  usu- 
ally referable  to,  and  an  exercise  of,  the  tax- 
ing power.  An  assessment,  as  distinguished 
from  a  tax,  is  a  special  and  local  charge  or 
imposition  upon  property  in  the  immediate 
vicinity  of  municipal  improvements,  preui- 
cated  upon  the  theory  or  principle  of  equiva- 
lents or  benefits  from  such  improvements, 
and  levied  as  a  charge  upon  land  or  property 
specially  benefited  thereby.  It  Is  a  charge 
upon  property,  In  theory  at  least,  upon  the 
principle  of  apportionment  according  to  the 
relation  between  burden  and  benefit  A 
charge  imposed  by  law  upon  the  assessed 
value  of  all  property,  real  and  personal,  in 
a  district,  is  a  tax,  and  not  an  assessment, 
although  the  purpose  be  to  make  a  local 
improvement  on  a  road.  Williams  v.  Cor- 
coran, 46  Cal.  553.  The  distinction  between 
a  tax  and  an  assessment  is  discussed  in  Tay- 
lor v.  Palmer,  31  Cal.  241,  and  need  not  be 
repeated  here.    We  are  of  opinion  that  the 
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proviso  "that  no  tax  shall  be  levied  upon 
any  district  until  the  proposition  to  levy  the 
same  has  been  submitted  to  the  qualified 
electors,"  etc.,  contained  in  the  thirteenth  sub- 
division of  section  25  of  the  county  govern- 
ment act,  applies  only  to  such  taxes  as  are 
levied  upon  property  upon  the  ad  valorem 
principle,  as  prescribed  by  the  constitution, 
and  has  no  application  to  assessments  for 
local  purposes,  where  the  charge  is  upon  the 
property  benefited,  and  is  fixed  in  proportion 
to  the  benefits  received,  as  in  cases  of  street 
improvements  and  many  others,  including 
the  case  at  bar.  It  follows  that  the  act  in 
question  was  not  repealed  by  the  county  gov- 
ernment act,  and  the  judgment  of  the  court 
below,  appealed  from,  should  be  affirmed. 

We  concur:  VANCLIEF,  C;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  appealed 
from  la  affirmed. 

(106  Cal.  365) 

DIRECTORS  OF  FALLBROOK  IRRIGA- 
TION DIST.  v.  ABILA.    (No.  19,386.) 
(Supreme  Court  of  California.  vMarch  11,  1895.) 

Irrigation  Bonds  —  Validitt  of  Issue  — Hours 
fob  Voting — Result  of  Election- 
Entry  in  Records. 
1.  Under  St.  1887,  p.  32,  requiring  that  in 
elections  called  to  vote  upon  the  issue  of  bonds 
by  an  irrigation  district  the  polls  shall  be  open- 
ed at  sunrise  and  closed  at  sunset,  an  election 
for  such  purpose,  held  the  28th  day  of  Novem- 
ber, at  which  the  polls  were  kept  open  until  5 
o'clock,  was  void. 

*  2.  The  burden  of  proof  of  the  validity  of 

Eroceedings  to  support  a  proposed  issue  of  bonds 
y  an  irrigation  district  is  upon  the  district  it- 
self. 

3.  Where  an  error  or  omission  appears  in 
the  proceedings  to  issue  irrigation  district  bonds, 
the  corporation  must  affirmatively  show  that 
Huch  error,  irregularity,  or  omission  has  not  af- 
fected the  substantial  rights  of  the  parties. 

4.  Where  the  board  of  directors  of  an  irri- 
gation district  have  canvassed  the  vote  of  an 
election  held  to  determine  the  question  of  issuing 
bonds,  but  have  made  no  entry  in  the  records  de- 
claring the  result,  such  an  entry  inserted  with- 
out authority  by  the  secretary  does  not  become 
a  part  of  the  record. 

5.  The  action  of  the  board  of  directors  of  an 
irrigation  district  relative  to  the  issue  of  bonds 
is  not  invalid  because  taken  at  an  adjourned  ses- 
sion of  a  regular  meeting  of  the  board. 

Iu  bank.  Appeal  from  superior  court,  San 
Diego  county;  E.  S.  Torrance,  Judge. 

Action  by  the  directors  of  Fallbrook  irriga- 
tion district  against  H.  B.  Abila,  trustee. 
From  an  order  denying  defendant's  motion 
for  a  new  trial,  he  appeals.  Reversed. 

Lee  &  Scott,  for  appellant.  Aitken  & 
Smith  and  John  R.  Aitken,  for  respondent. 

HARRISON,  J.  Upon  motion  for  a  new 
trial  herein  the  court  made  an  order  that 
said  motion  be  granted  "as  to  the  issue 
whether  or  not  the  petition  for  the  organiza- 
tion of  Fallbrook  irrigation  district,  men- 
tioned in  the  findings,  was  signed  by  fifty 
freeholders  owning  land  in  said  district,  and 


that  upon  said  new  trial  said  Issue  only  be 
re-examined;  and  it  Is  further  ordered  that 
said  motion  be  denied  as  to  all  other  issues 
raised  by  the  pleadings."  From  that  por- 
tion of  the  order  denying  the  motion  for  a 
new  trial  the  defendant,  Abila,  has  appealed. 

By  the  fourth  section  of  the  statute,  un- 
der which  the  present  proceedings  were  tak- 
en (St  1889,  p.  213),  it  Is  declared  that  "the 
order  granting  a  new  trial  must  specify  the 
Issues  to  be  re-examined  on  such  new  trial, 
and  the  findings  of  the  court  upon  the  other 
Issues  shall  not  be  affected  by  such  order 
granting  a  new  trial."  That  the  "issues" 
thus  referred  to  are  those  which  the  statute 
authorizes  the  court  to  determine,  and  are 
distinct  from  the  subordinate  and  eviden- 
tiary findings  of  the  court,  is  clearly  indi- 
cated by  the  provision  that  "the  findings  of 
the  court  upon  the  other  issues"  shall  not  be 
affected  by  the  order.  These  "issues,"  in 
the  present  proceeding,  are  the  validity  of 
the  organization  of  the  district,  and  the  va- 
lidity of  the  proceedings  for  the  issuance  of 
the  bonds.  The  court  has  made  numerous 
findings  of  fact  relative  to  these  Issues,  but 
they  are  evidentiary  of  either  one  or  the  oth- 
er of  these  Issues  or  ultimate  facts  author- 
ized by  the  statute  to  be  determined  by  the 
court  Upon  the  present  appeal  we  are 
called  upon  to  consider  the  action  of  the 
court  upon  that  issue  only  which  Involves 
the  validity  of  the  proceedings  of  the  board 
of  directors  for  the  issuance  of  the  bonds. 

1.  Section  15  of  the  "Wright  Act"  so 
called,  as  amended  March  20,  1891  (St  1891, 
p.  147),  provides  that  the  bonds  can  be  Is- 
sued only  upon  a  vote  therefor  by  the  elect- 
ors of  the  district  at  a  special  election  called 
for  that  purpose,  and  that  "said  election 
must  be  held  and  the  result  thereof  deter- 
mined and  declared  In  all  respects  as  nearly 
as  practicable  In  conformity  with  the  provi- 
sions of  this  act  governing  the  election  of 
officers."  In  the  provisions  governing  the 
election  of  officers  it  is  declared,  in  section 
6  of  the  act  (St  1887,  p.  32):  "The  polls 
must  be  opened  one  hour  after  sunrise  on 
the  morning  of  the  election,  and  be  kept 
open  until  sunset,  when  the  same  must  be 
closed."  In  the  present  case,  in  the  order 
for  the  election  by  the  directors  of  the  dis- 
trict, as  well  as  in  the  notices  therefor  which 
were  afterwards  posted  and  published,  it 
was  declared  that  "the  polls  shall  be  opened 
at  sunrise  on  the  morning  of  the  day  of  elec- 
tion, and  shall  be  kept  open  until  five  o'clock 
of  the  afternoon  of  the  same  day,  when  the 
polls  shall  be  closed";  and  the  court  finds 
"that  the  polls  at  said  election  were  kept  open 
from  sunrise  until  five  o'clock  p.  m.  on  the 
28th  day  of  November,  1891  (the  day  of  said 
election),  and  persons  were  allowed  to  vote 
at  said  election,  on  the  day  of  holding  the 
same,  during  all  of  said  time."  We  are  of 
the  opinion  that  the  effect  of  this  departure 
from  the  provisions  of  the  statute  rendered 
the  election  nugatory.    People  v.  Seale,  52 
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Cal.  71.  How  many  votes  were  cast  after 
the  hour  when  the  statute  declared  that  the 
polls  should  close  is  not  shown,  but  it  is 
readily  perceived  that  it  would  be  within 
the  power  of  interested  parties,  especially  at 
an  election  where  the  vote  is  light,  to  change 
the  result  by  procuring  electors  to  visit  the 
polls,  and  cast  their  votes  after  this  hour, 
and  after  others  had  gone  to  their  homes  at 
the  hour  fixed  for  closing,  in  reliance  upon 
the  result  as  it  then  existed.  See  Varney  v. 
Justice,  86  Ky.  506.  6  S.  W.  457.  It  must  be 
borne  in  mind  that  the  corporation  is  itself 
the  actor  in  the  proceedings  taken  under  this 
statute,  and  itself  tenders  the  issues  upon 
which  it  asks  that  its  proceedings  provid- 
ing for  the  issuance  and  sale  of  bonds  may 
be  approved  and  confirmed  by  the  judgment 
of  the  court  The  burden  of  proof  of  the 
issues  upon  which  it  asks  the  judgment  of 
the  court  is  upon  the  corporation.  In  re  Ma- 
dera Irr.  Dist,  02  Cal.  830-330,  28  Pac.  272, 
675.  The  presumptions  and  rules  of  con- 
struction which  would  be  applicable  in  a 
collateral  attack  upon  the  bonds  after  they 
had  been  issued  have  no  application  to  pro- 
ceedings taken  under  the  statute.  The  de- 
fendants in  the  proceeding  are  not  required 
to  show  the  absence  of  any  fact  essential  to 
the  establishment  of  the  issues  for  determi- 
nation, but  the  failure  of  the  corporation  to 
make  proof  of  such  facts  requires  the  court 
to  deny  its  petition.  The  statute  provides 
(section  6):  "The  court  in  inquiring  into  the 
regularity,  legality,  or  correctness  of  said 
proceedings,  must  disregard  any  error,  Irreg- 
ularity or  omission  which  does  not  affect  the 
substantial  rights  of  the  parties  to  said  spe- 
cial proceeding.''  But  this  does  not  author- 
ize the  court  to  dispense  with  proof  of  the 
several  acts  which  the  statute  has  made  req- 
uisite, or  to  assume  that  the  omission  of 
such  acts,  or  any  other  error,  was  harmless. 
It  is  not  sufficient  that  such  error  or  omis- 
sion may  not  have  affected  the  substantial 
rights  of  the  parties  Interested  in  the  issu- 
ance of  the  bonds.  It  must  clearly  appear 
that  it  has  not  affected  them,  and,  if  there  is 
a  contingency  by  which  these  rights  may 
have  been  affected  by  such  omission  or  er- 
ror, the  corporation  must  make  the  contrary 
to  appear. 

2.  Section  15  of  the  statute  also  requires 
that  after  the  election  has  been  held  the  re- 
sult of  such  election  shall  be  declared  and 
entered  of  record,  which  record  is  by  section 
10  of  the  act  (St.  3887,  p.  33)  to  be  made  by 
the  secretary  of  the  board.  At  the  time  that 
the  board  of  directors  canvassed  the  votes 
of  the  election,  no  entry  was  made  in  its  rec- 
ords declaring  the  result,  but  merely  a  re- 
cital of  the  votes  that  had  been  cast;  and 
the  record  that  was  made  was  at  its  next 
meeting  approved  by  the  board.  Subse- 
quently, at  the  hearing  of  the  present  pro- 
ceeding, on  the  morning  that  the  record  was 
offered  in  evidence,  the  clerk  of  the  board, 
of  his  own  accord,  and  without  any  direction 


from  the  directors  directing  him  to  amend 
the  minutes,  inserted  in  the  records  of  the 
session  of  the  board  at  which  the  vote  had 
been  canvassed  these  words:  "The  board 
hereby  declares  that  the  proposition  to  issue 
bonds  in  the  sum  of  $400,000  carried."  This 
act  of  the  clerk  was  unauthorized,  and  did 
not  make  the  inserted  words  a  part  of  the 
records  of  the  board.  In  Dyer  v.  Brogan,  76 
Cal.  136,  11  Pac.  580,  a  resolution  for  certain 
street  work  had  been  adopted  by  the  board 
of  supervisors,  in  which  a  portion  of  the 
work  had  been  erased  prior  to  its  adoption; 
and  afterwards  the  clerk,  without  any  au- 
thority from  the  board,  inserted  In  the  rec- 
ord of  the  resolution  the  work  that  had  been 
erased.  It  was  held  that  this  act  of  the 
clerk  did  not  make  the  inserted  matter  a  por- 
tion of  the  record,  the  court  saying:  "The 
deputy  clerk  of  the  board  of  supervisors 
was  not  clothed  with  any  power  to  correct  a 
record,  even  had  it  been  shown,— as  it  was 
not,— that  he  made  the  correction  in  accord- 
ance with  the  true  state  of  the  facts." 

The  other  exceptions  to  the  findings  of  the 
court  do  not  need  special  consideration.  It 
was  competent  for  the  directors  to  rescind 
a  previous  resolution  by  them  for  the  issu- 
ance of  bonds  for  the  amount  of  $360,000. 
That  resolution  was,  moreover,  Ineffective, 
by  reason  of  noncompliance  with  the  provi- 
sions of  the  statute.  It  is  not  required  by 
the  statute  that  the  directors  shall  specify 
the  amount  of  bonds  that  may  be  required 
for  the  several  purposes  for  which  they  are 
to  be  issued.  The  meeting  at  which  the 
election  for  the  bonds  was  ordered  was  reg- 
ularly adjourned  from  the  day  on  which  the 
board  held  its  regular  meeting,  and  it  was 
not  necessary  that  the  matter  of  issuing  the 
bonds  should  itself  have  been  presented  on 
the  day  fixed  for  a  regular  meeting,  and  its 
consideration  postponed  or  adjourned  from 
that  date.  The  adjourned  meeting  was  a 
part  of  the  regular  meeting,  and  the  matter 
could  be  then  presented  with  the  same  effect 
as  if  it  had  been  presented  on  the  day  fixed 
for  Its  regular  meeting.  That  portion  of  the 
order  appealed  from  by  the  defendant  Is  re- 
versed. 

We  concur:  McFARLAND,  J.;  VAN 
FLEET,  J;   GAROUTTE,  J. 


(108  Cal.  $55) 

DIRECTORS   OF  FALLBROOK  IRRIGA- 
TION DIST.  v.  ABILA    (No.  19,368.) 

(Supreme  Court  of  California,   March  11, 1895.) 

Irrigation  District— Petition  for  Formation- 
Requirements  as  to  Signatures— "Free- 
holders Owning  Lands." 

1.  A  married  woman,  having  no  interest  in 
land  other  than  that  of  a  wife  in  community 
property,  is  not  a  "freeholder  owning  lands.'* 
within  the  meaning  of  section  2  of  the  Wright 
act  of  1887.  requiring  a  petition  to  organise  an 
irrigation  district  to  be  signed  by  50  such  free- 
holders. 

2.  Nor  is  one  holding  a  certificate  of  pur- 
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chase  from  the  state  of  school  lands,  upon  which 
he  has  paid  20  per  cent  of  the  price,  a  freehold- 
er owning  lands,  within  the  meaning  of  the  act. 

In  bank.  Appeal  from  superior  court,  San 
,  Diego  county;  E.  S.  Torrance,  Judge. 

Action  by  the  directors  of  Fallbrook  irri- 
gation district  against  H.  B.  Abila,  trustee. 
From  an  order  granting  a  new  trial,  plain- 
tiffs appeal.  Affirmed. 

W.  J.  Hunsaker  and  Wm.  Darby,  for  appel- 
lants.   Lee  &  Scott,  for  respondent 

McF ARLAND,  J .  This  is  an  action  brought 
by  the  directors  of  an  alleged  irrigation  dis- 
trict to  have  the  court  approve  and  confirm 
all  the  proceedings  of  said  district  including 
the  form  of  certain  proposed  bonds,  In  ac- 
cordance with  the  provision  for  such  an  ac- 
tion to  be  found  hi  the  "confirmation  act" 
which  Is  supplemental  to  the  statute  general- 
ly known  as  the  "Wright  Act."  The  court 
below  rendered  judgment  for  the  plaintiffs, 
but  on  motion  of  defendant  Abila,  who  was 
a  landowner  In  the  district  a  new  trial 
was  granted,  and  plaintiffs  appeal  from  the 
said  order  granting  the  new  trial. 

The  motion  for  a  new  trial  was  based  up- 
on several  grounds,  but  It  appears  that  it 
was  granted  upon  the  sole  ground  that  the 
petition  for  the  organization  of  the  district 
was  not  signed  by  50  "freeholders  owning 
lands"  In  said  district,  as  required  by  said 
Wright  act  (section  1).  It  is  not  contended 
by  appellants  that  more  than  51  qualified  per- 
sons signed  said  petition,  and  therefore,  if 
any  2  of  said  persons  were  not  qualified,  the 
order  must  be  affirmed.  Respondent  attacks 
the  validity  of  the  petition  upon  various 
grounds,  but  his  main  objections  to  the  quali- 
fications of  certain  signers  are:  (1)  That 
eleven  were  merely  owners  of  small  town 
lots  in  the  village  of  West  Fallbrook;  (2) 
that  several  were  merely  owners  of  undivid- 
ed interests  In  certain  tracts  of  land  in  the 
district  as  tenants  In  common;  and  (3)  that 
two  of  the  signers— A  J.  Foss  and  Mrs.  M. 
J.  Woodbury— were  not  qualified,  for  reasons 
hereinafter  stated.  Under  the  view  which 
we  take  of  the  third  objection  above  stated 
it  will  not  be  necessary  for  us  to  determine 
definitely  the  first  two;  and,  as  they  present 
important  questions  in  which,  no  doubt  the 
people  of  other  irrigation  districts  are  inter- 
ested, we  deem  it  best  to  reserve  them  for 
further  argument  and  consideration.  It  may 
be  said,  however,  that  the  case  of  Board  v. 
Tregea,  88  Cal.  334,  26  Pac  237,  is  not  to  be 
taken  as  an  absolute  adjudication  that  hold- 
ers of  small  residence  lots  In  towns  and  cities 
are  such  "owners  of  lands,"  within  the  mean- 
ing of  the  Wright  act,  as  makes  them  quali- 
fied signers  of  original  petitions  for  the  organ- 
ization of  districts.  That  case  merely  holds 
that  "In  a  proper  case"  the  board  of  super- 
visors may  include  a  town  or  city  lot  with- 
in the  boundaries  of  an  irrigation  district 
How  far  the  reasoning  of  that  case  would 
support  appellants'  contention  must  be  con- 


sidered as  an  open  question.  It  must  also 
be  left  as  an  open  question  whether  or  not 
a  tenant  in  common  is  to  be  considered  as  an 
owner  of  land  within  the  meaning  of  the 
Wright  act  The  legislature,  when  enacting 
a  statute,  must  be  presumed  to  act  with 
knowledge  and  in  view  of  general  and  well- 
established  principles  of  law;  and  whether 
or  not  the  legislature,  when  passing  the 
Wright  act  Intended  to  abrogate  the  funda- 
mental principle  that  one  tenant  In  common 
cannot  create  a  charge  upon  the  common 
land,  is  certainly  a  very  grave  question.  It 
Is  evident  that  if  one  tenant  In  common  can 
overrule  all  his  other  cotenants,  or  if,  of  a 
large  number  of  tenants  in  common  of  one 
tract,  each  Is  individually  a  qualified  signer 
of  the  petition,  many  complications  might 
arise  under  which  much  injustice  would 
come  to  other  owners  of  land.  See  Mulligan 
v.  Smith,  59  Cal.  208,  and  Pfeiffer  v.  Regents, 
74  Cal.  156, 15  Pac.  622.  But  these  questions, 
as  before  stated,  are  reserved. 

With  respect  to  the  signer  Mrs.  Woodbury, 
the  facts  are  that  she  was  a  married  woman, 
and  had  no  interest  hi  the  land  for  which  she 
signed,  other  than  that  of  a  wife  In  communi- 
ty property.  It  is  true  that  the  conveyance 
of  the  land  for  which  she  signed  was  made 
to  her,  but  the  deed  was  made  for  a  money 
consideration,  and,  presumably,  the  land  con- 
veyed by  It  was  community  property. 
Schuyler  v.  Broughton,  70  Cal.  282,  11  Pac. 
719.  There  was  no  attempt  to  show  that  she 
purchased  It  with  her  separate  funds,  and 
the  evidence  shows  that  it  was  not  so  pur- 
chased. (The  deed  was  before  tne  amend- 
ment of  1889  to  section  164  of  the  Civil  code.) 
Appellants  contend  that  respondent  is  es- 
topped from  denying  that  she  was  the  owner 
of  the  land  by  a  certain  stipulation  which  ap- 
pears in  the  record,  but  we  do  not  think  so. 
By  the  stipulation  it  was  evidently  only  In- 
tended to  admit  that  the  title  to  this  particu- 
lar piece  of  land  had  passed  through  several 
mesne  conveyances  to  her,  not  that  she  took 
It  as  her  .separate  property.  The  latter 
clause  of  the  stipulation  gives  wide  latitude 
to  contest  questions  of  ownership.  Moreover, 
when  respondent  introduced  evidence  for  the 
avowed  purpose  of  showing  that  this  land 
was  community  property,  no  objection  was 
made  by  appellants  that  he  was  estopped 
on  this  point  by  the  stipulation;  and  appel- 
lants themselves  Introduced  some  evidence 
on  the  point.  The  case  was  therefore  tried 
In  the  lower  court  by  consent  upon  the  the- 
ory that  the  stipulation  did  not  preclude  a 
showing  that  the  land  was  community  prop- 
erty. That  the  interest  which  a  wife  has  in 
community  property  does  not  constitute  her 
an  owner  of  land  within  the  meaning  of  the 
Wright  act  is  beyond  doubt  During  the 
continuance  of  the  community  it  is  a  very 
impalpable  interest  and  difficult  of  definition. 
It  has  sometimes  been  defined  as  "a  mere 
expectancy,  like  the  interest  which  an  heir 
may  possess  in  the  property  of  his  ancestor" 
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(Van  Maren  v.  Johnson,  15  Cal.  812;  Grelner 
v.  Greiner,  58  Cal.  119;  People  v.  Swalm,  80 
Cal.  49,  22  Pac.  67);  although  it  Is,  no  doubt, 
more  tangible  than  the  mere  expectancy  of 
a  general  heir.  In  Piatt  on  Property  Rights 
of  Married  Women  it  is  said:  "The  wife  has 
no  voice  in  the  management  of  these  affairs, 
nor  has  she  any  vested  or  tangible  interest  in 
the  community  property.  The  title  to  such 
property  vests  in  the  husband,  and  for  all 
practical  purposes  he  Is  regarded  by  law  as 
the  sole  owner."  But,  however  difficult  It 
may  be  to  define  or  describe  the  peculiar  re- 
lation which  a  married  woman  bears  to  com- 
munity property  during  the  existence  of  the 
coverture,  it  Is  clear  that  she  cannot  be  prop- 
erly said  to  own  It  in  any  legal  sense,  or 
■in  any  other  sense.  She  has  none  of  the 
powers  of  an  owner  over  it.  She  cannot  con- 
trol or  sell  or  mortgage  or  pledge  it  But 
all  these  things  the  husband  can  do  without 
her  consent.  It  would,  therefore,  be  a  great 
abuse  of  language  to  call  a  married  woman 
the  "owner"  of  community  property,  either 
in  the  general  or  limited  meaning  of  that 
word. 

With  respect  to  A.  J.  Foss,  the  facts  are 
that  he  merely  held  a  certificate  of  purchase 
from  the  state  for  certain  school  land  within 
the  proposed  district,  upon  which  he  had 
paid  only  20  per  cent  of  the  purchase  money. 
This  did  not  make  him  a  "freeholder  own- 
ing land,"  within  the  meaning  of  the  Wright 
act  Words  used  in  a  statute  are  to  be  giv- 
en their  general  and  unrestricted  meaning, 
unless  the  context  or  the  apparent  scope  and 
purpose  of  the  statute  indicate  a  limited 
meaning.  "Owner,"  in  its  general  sense, 
means  one  who  has  full  proprietorship  in 
and  dominion  over  property.  In  Bouvler's 
Law  Dictionary  it  is  said  that  "the  word 
'owner,'  when  used  alone,  imports  an  abso- 
lute owner."  In  Johnson  v.  Crookshanks,  21 
Or.  339,  28  Pac.  78,  which  was  an  action  of 
ejectment  the  point  was  as  to  the  meaning 
and  sufficiency  of  an  averment  In  the  com- 
plaint that  plaintiff  was  "the  owner"  of  the 
demanded  premises.  The  court  held  It  suf- 
ficient, and  said:  "This  is  undoubtedly  an 
allegation  of  title  in  plaintiff.  The  word 
'owner'  has  a  definite  meaning,  and  is  one 
who  has  dominion  over  a  thing  which  he  may 
use  as  he  pleases,  except  as  restrained  by 
law  or  by  agreement  And.  Law  Diet  tit. 
'Owner.'  The  precise  meaning,  perhaps,  de- 
pends upon  the  nature  of  the  subject-mat- 
ter, and  the  connection  in  which  it  is  used; 
but.  when  applied  to  real  estate,  without  any 
qualifying  words,  In  common  as  well  as  le- 
gal parlance  it- prima  facie  means  an  owner 
In  fee."  Authorities  cited.  It  is  clear  that 
Foss  was  not  such  an  owner.  He  had  mere- 
ly a  contract  to  purchase  a  piece  of  land 
from  its  owner,  having  paid  a  small  amount 
of  the  purchase  money.  The  state  was  the 
owner.  He  had  merely  a  contingent  possi- 
bility of  becoming  owner  at  some  future 
time,  upon  his  performance  of  certain  acts. 


Even  his  right  to  purchase  is  not  absolute, 
for  any  other  applicant  to  purchase  the  land 
from  the  state  may  contest  his  right,  and 
"the  certificate  of  purchase  is  not  of  itself  a 
bar  to  inquiry  as  to  the  rights  of  the  person 
to  whom  the  certificate  was  Issued."  Tay- 
lor v.  Weston,  77  Cal.  534,  20  Pac.  62.  It  is 
said  that  he  can  sell  the  land.  But  he  can- 
not sell  the  land.  He  can  sell  or  assign  only 
the  certificate  of  purchase,  and  the  right  ac- 
quired thereunder;  and  such  sale  or  assign- 
ment must  be  reported  to  the  registrar  of  the 
land  office.  Pol.  Code,  §f  3515,  3516.  If  he 
does  not  make  deferred  payments  as  requir- 
ed, there  is  a  strict  foreclosure,  the  certifi- 
cate of  purchase  Is  annulled,  and  "the  land 
Is  again  subject  to  entry  and  sale."  Id. 
3548,  3554.  It  Is  true  that  the  certificate  is 
declared  to  be  evidence  of  title,  but  that  only 
protects  him  against  a  mere  intruder.  When 
he  is  confronted  by  one  who  has  the  right 
to  Inquire  Into  his  title  and  ownership,  the 
latter  must  be  determined  upon  the  real 
facts.  In  this  case  there  was  no  patent  for 
the  land.  In  Manly  v.  Howlett,  55  Cal.  9*. 
It  was  said  that  "the  statute  of  limitations 
cannot  be  held  to  have  commenced  running 
prior  to  the  date  of  the  patent"  Certifi- 
cates of  purchase  under  the  United  States 
land  system  are  not  Issued  until  the  entire 
purchase  money  has  been  paid,  and  cases 
arising  under  that  system  are  not  In  point 
McFaul  v.  PfanKuch,  98  Cal.  403,  33  Pac  397. 
Of  course,  there  are  certain  kinds  of  quali- 
fied ownerships  (sometimes  so  called)  arising 
out  of  peculiar  relations  and  necessities.  For 
instance,  bailees  have  some  kind  of  property 
In  the  goods  balled,  may  maintain  replevin 
for  them,  and  their  Interest  in  the  goods  is 
sufficient  proof  of  the  averment  of  owner- 
ship in  prosecutions  for  larceny  or  robbery. 
So  tenants  for  years  of  land  are,  under  cer- 
tain circumstances,  and  for  the  purposes  of 
certain  special  statutes,  considered  as  quali- 
fied owners.  They  may  maintain  ejectment 
or  trespass,  are  entitled  to  proportionate 
shares  of  condemnation  money,  are  subject 
to  certain  Hen  laws,  etc.  But  there  Is  noth- 
ing In  the  language  of  the  Wright  act  or  in 
Its  scope,  purpose,  and  intent  to  Intimate 
that  the  words  "owning  lands"  were  used 
in  any  other  than  their  general  sense  as 
above  stated.  On  the  other  hand,  when  we 
consider  the  character  and  purpose  of  the 
Wright  act,  and  the  great  importance  which 
attaches  under  It  to  the  execution  of  a  valid 
petition,  many  obvious  reasons  are  suggested 
why  the  said  words  should  not  be  taken  in 
a  limited  or  qualified  sense.  The  act  con- 
templates the  raising  of  large  revenues  by 
the  issuance  of  bonds  which  are  to  be  satis- 
fied, not  by  general  taxation,  but  by  assess- 
ments and  liens  upon  the  lands  of  the  dis- 
trict; and,  after  the  filing  of  a  valid  petition, 
the  amount  of  these  bonds  and  liens  is  to 
be  determined  by  the  qualified  electors  of 
the  district,  whether  landowners  or  not. 
The  petition  Is  the  initial  and  jurisdictional 
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point,  and,  when  that  has  been  passed,  land- 
owners as  such  have  no  more  power  in  the 
premises.  To  those,  therefore,  who  refuse 
to  Bigm  the  petition,  and  who  are  to  have 
their  lands  Incumbered  against  their  will  if 
the  petition  be  perfected,  it  is  of  the  high- 
est importance  that  those  who  do  sign  are 
owners  of  land  in  the  general  and  unquali- 
fied sense  of  the  term,  so  that  they  may  fully 
appreciate  the  responsibilities  which  they 
are  about  to  incur.  Counsel  for  appellants 
have  placed  the  stress  of  their  argument  on 
the  word  "freeholders,"  but  the  words  "own- 
log  lands"  cannot  be  ignored.  For  instance, 
a  tenant  for  the  life  of  another  person,  how- 
ever apparently  valueless  his  estate  may  be, 
is  a  "freeholder";  but  it  is  doubtful  if  he  be 
an  owner  of  land  within  the  meaning  of  the 
Wright  act,  with  power,  by  signing  the  peti- 
tion, to  bind  the  reversioner  or  remainder- 
man, upon  whom  the  real  burdens  imposed 
under  the  act  must  fall.  (The  legislature 
has  since  changed  the  words  "freeholders 
owning  lands"  to  "holders  of  title  or  evidence 
of  title."    St.  1891,  p.  142.) 

We  gather  from  the  briefs  that  the  court 
below  granted  the  new  trial  upon  the  point 
of  the  disqualification  of  said  Woodbury  and 
Foss,  and,  as  we  agree  with  the  court  on  that 
point,  the  order  must  be  affirmed.  The  order 
granting  a  new  trial  is  affirmed. 

We  concur:  HARRISON,  J.;  GAROUTTE, 
J.;  VAN  FLEET,  J. 


(4  Cal.  Unrep.'982) 

BLACKBURN  et  al.  v.  ABILA.    (No.  19,299.) 
(Supreme  Court  of  California.   March  11,  1895.) 
Dismissal  of  Appbal— Costs. 

1.  Where  an  appeal  is  taken  before  the  de- 
termination of  appellant's  motion  for  a  new  tri- 
al, on  account  of  a  statute  requiring  appeals  to 
be  taken  within  a  certain  time  after  the  rendi- 
tion of  the  judgment,  and  a  new  trial  is  after- 
wards granted  by  the  trial  court,  the  appeal  will 
be  dismissed. 

2.  In  such  a  case  appellant  is  entitled  to 
coats  on  the  appeal. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;  E.  S.  Torrance,  Judge. 

Action  by  B.  T.  Blackburn  and  others, 
directors  of  Fallbrook  irrigation  district, 
against  H.  B.  Ablla.  There  was  a  judgment 
for  plaintiffs,  and  defendant  appeals.  Dis- 
missed. 

Lee  &  Scott,  for  appellant  Aitken  & 
Smith  and  John  R.  Aitken,  for  respondents. 

PER  CURIAM.  Judgment  was  rendered 
for  -plaintiffs,  ana  defendant,  Ablla,  made  a 
motion  for  a  new  trial,  which  was  granted 
by  the.  court  below.  From  the  order  grant- 
ing a  new  trial,  plaintiffs  appealed,  and  on 
that  appeal  this  court  affirmed  the  order 
granting  the  motion  for  a  new  trial.  See 
Directors  v.  Ablla  (No.  19,368;  this  day  de- 
cided,) 39  Pac.  794.  This  present  appeal  was 
tsJcen  by  the  defendant,  Ablla,  from  the 


original  judgment  In  favor  of  the  plaintiffs. 
He  was  required  by  the  statute  to  take  the 
appeal  within  10  days  after  the  rendition 
of  the  judgment,  and  it  was  accordingly 
taken  before  the  motion  for  a  new  trial  had 
been  determined.  The  appeal  was  properly 
taken.  As,  however,  the  effect  of  the  affirm- 
ance of  the  order  granting  a  new  trial  has 
been  to  set  aside  the  judgment,  the  only  ap- 
propriate order  that  can  now  be  made  in  the 
present  appeal  is  to  dismiss  it  But  under 
these  circumstances  the  appellant  is  entitled 
to  the  costs  of  the  appeal.  The  appeal  from 
the  judgment  is  dismissed,  with  costs  to  ap- 
pellant 

BEATTT,  O.  J.,  did  not  participate. 


(106  Cal.  878) 

SHERMAN  et  aL  v.  SANDELL  et  al.  (No. 

15,508.)' 

(Supreme  Court  of  California.   March  12, 1895.) 

Creation  op  Trust— Statements  op  Grantee  im 
Deed — Evidence. 

1.  In  an  action  to  have  lands  held  nnder  a 
deed  absolute  on  its  face,  declared  to  be  held  in 
trust,  plaintiff  must  establish  by  a  preponderance 
of  evidence  an  agreement  trust  in  pursuance  to 
which  the  deed  was  executed. 

2.  In  an  action  by  children  to  have  a  trust 
declared  in  their  favor  in  lands  conveyed  by  their 
father  to  their  mother,  one,  of  plaintiffs  testified 
that  she  was  present  at  the  execution  of  the 
deed,  and  heard  declarations  by  her  father  and 
mother  that  the  property  was  to  be  held  in  trust 
for  the  children,  out  defendant  the  mother,  con- 
tradicted this,  and  testified  that  this  plaintiff 
was  not  preseni  at  the  execution  of  the  deed, 
and  the  notary  who  took  the  acknowledgment 
testified  that  there  was  no  conversation  at  that 
time,  and  that  the  only  parties  present  were  de- 
fendant her  husband,  and  himself.  Evidence 
that  defendant  stated  that  the  land  had  been 
conveyed  to  her  in  trust  was  contradicted  by  her. 
Defendant  and  her  husband,  after  the  execution 
of  the  deed,  made  conveyances  of  part  of  the 
property  without  any  recognition  of  any  trust 
and  without  objection  on  plaintiffs'  part  and, 
after  the  death  of  the  father,  plaintiffs,  in  a  veri- 
fied petition  for  the  appointment  of  a  guardian 
for  their  mother,  alleged  that  she  was  the  owner 
of  the  property.  Held,  that  a  finding  adverse  to 
the  trust  was  justified. 

3.  When  a  main  issue  fails,  errors  in  ref- 
erence to  dependent  issues,  which  fail  with  the 
main  issue,  become  immaterial. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  James  M. 
Troutt  Judge. 

Action  by  one  Sherman  and  others  against 
Catherine  Sandell  and  others.  From  a  judg- 
ment for  defendants,  and  an  order  denying 
a  new  trial,  plaintiffs  appeal.  Affirmed. 

Ash  &  Matthews,  W.  H.  L  Barnes,  and  W. 
J.  Tusk  a,  for  appellants.  Geo.  E.  Lawrence 
and  Daniel  Titus,  for  respondents. 

HARRISON,  J.  Plaintiffs  are  the  daugh- 
ters of  the  defendant  Catherine  Sandell, 
formerly  Catherine  Bornhelmer,  and  seek 
by  this  action  a  judgment  declaring  that  cer- 
tain lands  were  conveyed  to  and  are  held  by 
her  in  trust  for  them;  that  she  be  restrained 
from  making  any  conveyance  or  other  dl» 

X  Rehearing  denied. 
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position  of  said  lands;  and  that  the  court 
remove  her  from  her  office  as  trustee  of  said 
lands,  and  appoint  another  trustee  in  her 
place.  Judgment  was  rendered  in  favor  of 
the  defendants,  from  which  and  an  order 
denying  a  new  trial  the  plaintiffs  have  ap- 
pealed. 

In  December,  1871,  Francis  Bornheimer 
was  the  husband  of  the  defendant  Catherine 
Sandell,  and,  being  sick  and  in  the  belief 
that  he  would  not  recover,  executed  to  her 
a  conveyance  of  several  tracts  of  land  in  San 
Francisco,  including  those  described  in  the 
complaint.  The  deed  of  conveyance  is  abso- 
lute in  form,  and  purports  to  have  been 
made  in  consideration  of  the  love  and  affec- 
tion of  the  grantor  for  his  wife.  Born- 
heimer, however,  recovered  from  his  illness, 
and  continued  to  live  with  his  wife  until 
his  death,  upward  of  18  years  afterwards, 
In  February,  1890;  and  during  this  time 
he  and  his  wife  sold  and  disposed  of  a 
large  amount  of  the  land  described  in  the 
deed  of  December,  1871.  The  present  ac- 
tion was  commenced  in  November,  1892. 
No  writing  evidencing  the  alleged  trust  is 
shown  to  have  been  made  by  either  Born- 
heimer or  his  wife,  but  the  plaintiffs  sought 
to  show  the  creation  and  existence  of  the 
trust  by  means  of  oral  testimony  only,  con- 
sisting of  declarations  made  by  the  parties 
to  the  instrument  at  the  time  of  its  execu- 
tion, as  well  as  before  and  subsequent  there- 
to. The  court  found  that  the  conveyance 
was  not  made  upon  any  trust  for  the  benefit 
of  the  plaintiffs,  or  either  of  them,  and  this 
finding  is  attacked  by  them  as  unsupported 
by  the  evidence. 

It  is  well  established  that  although  a 
conveyance  of  lands  is  absolute  in  terms, 
and  on  its  face  purports  to  convey  an  es- 
tate in  fee,  it  may,  nevertheless,  be  shown 
that  the  lands  are  held  by  the  grantee  in 
trust,  and  that  the  terms  of  such  trust  may 
be  shown  by  oral  testimony.  In  order,  how- 
ever, that  the  lands  so  conveyed  may  be  im- 
pressed with  a  trust,  the  trust  must  be  cre- 
ated and  its  terms  agreed  upon  by  the  par- 
ties to  the  instrument  at  the  time  of  its  ex- 
ecution, or  the  Instrument  must  be  executed 
in  pursuance  of  such  previous  agreement. 
An  absolute  conveyance  of  lands  cannot, 
after  its  execution,  be  turned  into  a  trust  by 
any  oral  declarations  of  the  parties  thereto. 
The  statute  of  frauds  forbids  the  creation 
of  a  trust  in  real  property  by  simple  verbal 
declarations  of  its  owner,  and  a  grantor  can- 
not by  any  subsequent  declarations  defeat 
the  effect  of  his  deed.  It  is  also  well  estab- 
lished that  the  evidence  which  will  author- 
ize a  court  to  find  that  a  conveyance  of  lands 
which  is  absolute  in  terms  was  in  reality 
made  upon  a  trust  must  be  clear,  satisfac- 
tory, and  convincing;  that  the  parties  to  an 
instrument  which  is  clear  and  unambigu- 
ous in  its  terms  must  be  presumed  to  have 
intended  the  legal  effect  of  those  terms,  un- 
less it  is  clearly  and  satisfactorily  shown 


that  it  was  their  mutual  intention  that  those 
terms  should  have  a  different  effect  Ma- 
honey  v.  Bostwick,  96  Cel.  58,  30  Pac.  1020; 
Ensign  v.  Ensign,  120  N.  Y.  656,  24  K. 
E.  942.  The  burden  of  proof  to  thus  vary 
the  terms  of  the  Instrument  is  upon  the 
party  who  claims  contrary  thereto,  and 
he  must  establish  his  allegations  by  a  pre- 
ponderance of  evidence.  If  the  verbal  dec- 
larations are  contradictory  or  uncertain, 
the  presumption  that  the  instrument  cor- 
rectly expresses  the  agreement  between  the 
parties  is  not  overcome.  This  issue  Is  pure- 
ly one  of  fact,  and  is  to  be  determined  by 
the  trial  court;  and  to  the  extent  that  its 
determination  rests  upon  the  mere  prepon- 
derance of  evidence,  or  upon  the  considera- 
tion of  conflicting  or  contradictory  evidence, 
the  finding  of  the  trial  court  is  not  open  to 
review  in  this  court  Brison  v.  Brison,  90 
Cal.  334,  27  Pac.  186. 

The  only  direct  evidence  in  support  of  the 
plaintiffs'  claim  that  the  Instrument  was  ex- 
ecuted upon  the  agreement  that  It  should  be 
held  in  trust  for  them  is  that  of  Mrs.  Broder, 
one  of  the  plaintiffs,  who  testifies  that  she 
was  present  at  its  execution,  and  heard  dec- 
larations of  her  father  and  mother  to  the 
effect  that  the  property  was  to  be  held  in 
trust  for  the  children.  Her  testimony  was, 
however,  contradicted  by  her  mother,  who 
also  testified  that  Mrs.  Broder  was  not  pres- 
ent at  the  execution  of  the  deed;  and  the 
notary  who  took  the  acknowledgment  was 
unable  to  recall  any  conversation  between 
the  parties  at  the  time  the  deed  was  exe- 
cuted, and  also  stated  that  to  the  best  of  his 
recollection,  the  only  parties '  present  at  its 
execution  were  Mr.  and  Mrs.  Bornheimer 
and  himself.  There  was  also  testimony  to 
the  effect  that  after  the  execution  of  the 
deed,  Mrs.  Bornheimer  had  made  statements 
regarding  the  property  corroborative  of  the 
proposition  that  it  had  been  conveyed  to  her 
in  trust;  but  in  her  testimony  she  denied 
the  making  of  these  statements.  It  was 
also  shown  that  Mr.  and  Mrs.  Bornheimer 
had,  after  the  execution  of  the  deed,  and 
during  the  lifetime  of  the  former,  mortgaged 
and  made  conveyances  of  different  portions 
of  the  property  covered  by  the  deed,  with- 
out any  recognition  of  a  trust  therein,  and 
that  neither  of  the  plaintiffs  ever  questioned 
their  right  to  make  such  disposition;  that 
neither  of  the  plaintiffs  had  ever  asserted 
an  interest  in  the  property  until  the  institu- 
tion of  the  present  action;  that  in  the  year 
1891,  after  the  death  of  their  father,  in  a 
verified  petition  to  the  superior  court  for 
the  appointment  of  a  guardian  of  their 
mother,  on  the  ground  of  her  incompetency, 
they  had  alleged  that  she  was  the  owner  of 
the  property.  Inasmuch  as  it  was  incum- 
bent upon  the  plaintiffs  to  overcome  the  ex- 
press terms  of  the  instrument  by  such  a 
preponderance  of  evidence  as  would  satisfy 
the  trial  court  that  the  agreement  of  trust 
contended  for  by  them  bad  In  fact  been 
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made,  we  cannot  say,  In  view  of  the  fore- 
going facts,  that  the  court  was  not  justified 
in  finding  that  they  had  failed  to  sustain 
their  averment  The  plaintiffs'  right  of  ac- 
tion depends  wholly  upon  the  existence  of 
the  trust  alleged  by  them;  and,  when  the 
court  found  that  this  trust  had  not  been  cre- 
ated, the  issues  whether  the  property  was 
at  the  date  of  the  instrument  community  or 
separate  property,  or  whether  the  defend- 
ant is  improperly  managing  the  property,  or 
is  under  the  undue  influence  of  her  husband, 
became  irrelevant,  and  any  error  in  the  find- 
ings of  the  court  upon  these  issues,  or  in  the 
admission  of  evidence  in  their  support,  be- 
came immaterial.  The  judgment  and  order 
are  affirmed. 

We  concur:  GAROUTTE,  J.;  VAN 
FLEET,  J. 

«4  Cal.  Unrep.  968) 

AUSTIN  v.  PULSCHEN  et  al.  (No.  15,835.) 
(Supreme  Court  of  California.  March  18,  1895.) 
Mortgages — Priority  op  Libs. 
Title  to  land  in  snit  was  in  B.,  who  agreed 
to  convey  to  H.  on  payment  of  balance  of  price, 
and  H.  agreed  to  convey  to  plaintiff  on  same 
condition,  and  gave  her  possession.  Plaintiff 
agreed  to  sell  to  P.  for  $5,500,  and  to  convey  on 
payment  of  $3,200,  but  was  to  retain  possession 
until  full  payment.  P.  applied  to  defendant  for 
$3,000,— $2,700  to  pay  balance  to  B.,  and  $300  to 
pay  plaintiff,  of  whom  he  informed  defendant  be 
was  purchasing.  Defendant  procured  an  ab- 
stract to  the  land  which  showed  the  agreements 
to  convey  between  B.  and  H.,  and  H.  and  plain- 
tiff, and  was  informed  by  counsel  that  plaintiff 
should  convey  to  P.  in  order  to  perfect  the  let- 
ter's title;  and  he  sent  men  to  inspect  the  prem- 
ises, who  found  plaintiff's  husband  in  "apparent" 
possession,  cultivating  the  land  as  an  employe  of 
P.  Thereafter,  and  on  the  day  before  the  deeds 
were  executed  to  P.  by  B.  and  plaintiff,  defend- 
ant loaned  P.  the  money  as  requested,  and  took 
a  mortgage  of  the  land.  Held,  that  defendant 
was  not  a  mortgagee  without  notice  of  plaintiff's 
lien  for  the  unpaid  price. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Clara  coun- 
ty; John  Reynolds,  Judge. 

Action  by  Mary  A.  Austin  against  Gustav 
Pulschen,  R.  H.  McDonald,  Jr.,  and  Isador 
Bosencranz.  From  a  judgment  refusing  her 
a  preference  of  lien,  plaintiff  appeals.  Re- 
versed. 

J.  R.  Welch,  for  appellant.  Dora  &  Dorn 
and  Morehouse  &  Tuttle,  for  respondents. 

VANCLIEF,  C.  Action  to  enforce  a  ven- 
dor's lien.  On  March  28,  1891,  plaintiff  and 
defendant  Pulschen  entered  into  an  agreement 
whereby  the  former  was  to  sell  to  the  latter  a 
lot  of  land  containing  10  acres,  situate  in  the 
county  of  Santa  Clara,  at  the  price  of  $5,500, 
of  which  price  $3,200  was  to  be  paid  upon  de- 
livery of  the  deed,  and  the  balance  to  be  se- 
cured by  two  promissory  notes  of  Pulschen, 
—one  for  $1,000,  payable  8  months  after  date; 
and  the  other  for  $1,300,  payable  18  months 
after  date.  And,  as  further  security  for  the 
payment  of  these  notes,  the  plaintiff  was  to  re- 


tain possession  of  the  lot  until  they  should  be 
paid.  At  the  time  of  the  agreement  (March 
28,  1891)  the  legal  title  to  the  lot  was  In 
Bruce  and  Kent,  who  had  given  a  bond  for  a 
deed  of  the  same  to  Charles  Henderson,  upon 
payment  to  them  by  Henderson  of  a  balance 
of  purchase  money.  Under  these  circumstan- 
ces, Henderson  agreed  to  sell  the  lot  to  plain- 
tiff for  $5,000,  of  which  she  paid  $2,500  at  the 
time  of  the  agreement,  and  Henderson  gave 
her  a  bond  for  a  deed  to  be  executed  upon  her 
payment  of  the  balance,  and  also  gave  her 
possession  of  the  lot  While  plaintiff  was 
thus  in  possession,  she  agreed  to  sell  the  lot  to 
defendant  Pulschen,  as  above  stated.  On 
April  1,  1891,  three  days  after  his  agreement 
with  plaintiff,  Pulschen  applied  to  the  defend- 
ant McDonald  for  a  loan  of  $3,000,  and  at  the 
same  time  told  McDonald  that  he  was  about 
to  purchase  said  lot  from  plaintiff,  and  that 
he  wanted  the  loan  of  $3,000  to  pay  Bruce 
and  Kent  the  balance  of  purchase  money  due 
them  from  Henderson,  then  amounting  to  $2,- 
700,  and  to  pay  to  plaintiff  $300.  At  the  time 
of  his  application  for'  the  loan,  Pulschen  was 
indebted  to  McDonald  or  to  the  Pacific  Bank 
In  the  sum  of  $1,500,  secured  only  by  his 
promissory  ^fce;  and  he  offered  to  secure 
both  this  existing  debt  and  the  loan  of  $3,000 
by  a  mortgage  on  said  lot  Thereupon  Mc- 
Donald procured  an  abstract  of  title,  upon  ex- 
amination of  which  his  counsel- advised  him 
that  Pulschen's  title  would  be  made  perfect 
by  conveyances  to  him  from  Bruce,  Kent,  and 
the  plaintiff,  and  also  from  certain  other  per- 
sons who,  it  Is  admitted,  had  no  title  to  or  in- 
terest in  the  lot;  and  such  deeds  were  com- 
pletely executed  on  April  17,  1891.  One  day 
prior  to  the  delivery  of  the  deed  of  Bruce, 
Kent,  and  plaintiff,  to  wit  on  April  16th,  Pul- 
schen made  his  promissory  note  to  McDonald 
for  $4,500,  and,  to  secure  payment  thereof,  ex- 
ecuted a  mortgage  of  said  lot  It  does  not 
expressly  appear,  however,  that  Pulschen  re- 
ceived the  $3,000  loaned  to  him  before  April 
17th,  when  the  deed  of  Bruce,  Kent  and 
plaintiff  was  delivered.  When  Pulschen  ap- 
plied for  the  loan,  McDonald  turned  him  over 
to  Mr.  Tomblln,  who  was  then  in  the  employ 
of  the  Pacific  Bank,  and  who  transacted  the 
business  of  making  the  loan  and  taking  the 
mortgage  to  secure  both  the  loan  and  his  pri- 
or debt  of  $1,500.  The  foregoing  is  an  outline 
of  the  principal  facts  as  found  by  the  court. 
Other  facts  considered  material  will  be  stated 
in  connection  with  the  points  to  which  they 
are  relative. 

The  court  decided,  as  matter  of  law,  "that 
the  plaintiff,  Mary  A.  Austin,  took,  had,  and 
now  has,  a  Hen  upon  said  premises  as  secu- 
rity for  the  payment  of  the  sum  of  $2,300,  the 
balance  of  said  purchase  price,  together  with 
Interest  thereon  from  April  17,  1891";  but 
further  found  that  McDonald  is  a  subsequent 
mortgagee  of  the  premises  for  $4,500  In  good 
faith,  and  for  value,  and  without  notice  of  the 
vendor's  Hen  or  claim  of  lien;  and,  therefore, 
that  the  mortgage  lien  is  superior  to  that  of 
the  plaintiff,  and  must  be  first  satisfied;  and 
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so  adjudged.  The  plaintiff  brings  this  appeal 
from  that  part  of  judgment  which  is  In  favor 
of  the  defendant  McDonald,  preferring  his 
mortgage  lien  to  her  vendor's  lien. 

Appellant  contends  that  the  findings  of  fact 
do  not  support  the  conclusions  of  law  nor  the 
judgment  in  favor  of  defendant  McDonald; 
and  so  it  appears  to  me.  The  court  found  that 
the  bond  of  Bruce  and  Kent  to  Henderson, 
and  that  of  Henderson  to  plaintiff,  were  duly 
recorded  long  before  McDonald  obtained  the 
abstract  of  the  record  title,  upon  which  he 
took  the  advice  of  counsel  as  above  stated; 
that  the  plaintiff  took  actual  possession  of  the 
lot  on  the  25th  day  of  October,  1889,  and  con- 
tinued in  such  possession  until  July  14,  1891; 
and  that  It  was  a  part  of  the  agreement  be- 
tween plaintiff  and  Pulschen  that  she  should 
retain  the  possession  until  he  paid  her  the  bal- 
ance of  the  purchase  price.  From  these  facts 
the  court  correctly  drew  the  conclusion  of  law 
that  plaintiff  "took,  had,  and  now  has,  a  lien 
upon  the  premises  as  security  for  the  pay- 
ment of  the  sum  of  $2,300,  the  balance  of  said 
purchase  price,"  but  erred  In  the  conclusion 
that  McDonald  was  a  mortgagee  In  good  faith, 
without  notice  of  plaintiff's  prior  Hen.  Plain- 
tiff's possession  of  the  premlsfcf  at  the  time 
he  took  the  mortgage  was,  under  the  then  ex- 
isting circumstances,  sufficient  to  put  McDon- 
ald upon  Inquiry  as  to  her  rights,  and  whether 
Pulschen  had  fully  paid  the  purchase  money, 
knowing,  as  he  did  before  he  took  the  mort- 
gage, that  Pulschen  was  about  to  purchase  the 
premises  from  her;  and,  In  the  absence  of  dil- 
igent and  unavailing  inquiry  on  his  part  as 
to  her  rights,  he  must  be  presumed  to  have 
taken  his  mortgage  with  full  notice  of  all  her 
legal  and  equitable  rights"  (Pell  v.  McEIroy, 
36  Cat  268;  Scheerer  v.  Cuddy,  85  Cal.  270, 
24  Pac.  713;  Montgomery  v.  Keppel,  75  Cal. 
128,  19  Pac.  178);  and  of  such  Inquiry  the 
burden  of  proof  was  upon  him  (Long  v.  Dol- 
larhlde,  24  Cal.  218;  Landers  v.  Bolton,  26 
Cal.  419;  Withers  v.  Little,  56  Cal.  370;  Ev- 
eredon  v.  Mayhew,  65  Cal.  163,  3  Pac.  641); 
yet  there  Is  no  finding  nor  evidence  of  any 
effort  or  inquiry  by  or  on  behalf  of  McDonald 
to  ascertain  whether  the  purchase  money  had 
been  paid,  or  by  what  right  the  plaintiff  re- 
mained in  possession  of  the  premises. 

Counsel  for  respondents  contend  that  the 
presumption  of  such  notice  is  rebutted  by  the 
following  findings:  "That  said  McDonald,  Jr., 
sent  to  Santa  Clara  county  two  different  per- 
sons to  grade  and  examine  said  property,  and 
report  the  value  thereof;  that  said  persons  re- 
ported that  said  property  was  good  security 
for  said  $4,500  note.  •  •  *  But  said  Mc- 
Donald, In  the  course  of  his  inquiries  of  said 
property  and  title,  discovered  no  fact  suffi- 
cient to  give  him  any  notice  whatever  of  any 
rights  on  the  part  of  the  plaintiff  herein  to 
any  lien  or  claim  In  and  to  said  lands  or  any 
part  thereof;  and  the  agents  who  visited  the 
property  found  the  husband  in  the  apparent 
possession  of  said  premises,  who  was  cultivat- 
ing the  land  for  and  as  an  employe  of  said 


Pulschen."  In  all  this  there  is  nothing  indi- 
cating that  any  inquiry  was  addressed  to  the 
plaintiff,  who  was  In  actual  possession  of  the 
lot.  claiming  to  own  it,  and  proposing  to  sell 
It  to  Pulschen.  McDonald  had  actual  notice 
from  Pulschen  that  the  latter  was  to  pur- 
chase the  lot  from  plaintiff,  and  was  advised 
by  his  attorneys  that  she  must  convey  to  Pul- 
schen  In  order  to  perfect  his  title.  Of  course, 
plaintiff's  husband  resided  with  her  on  the  lot, 
and  may  have  appeared,  to  the  "two  different 
persons"  whom  McDonald  sent  to  estimate 
and  report  the  value  of  the  lot,  to  be  In  pos- 
session, since  it  does  not  appear  that  either  of 
those  unnamed  persons  made  any  Inquiry  as 
to  who  was  in  the  actual  possession.  They 
were  sent  to  estimate  and  report  the  value  of 
the  property,  and  not  to  Interview  the  plain- 
tiff or  her  husband  as  to  who  was  In  actual 
possession,  or  when  the  purchase  money  would 
be  paid.  They  reported  the  value  of  the 
property  before  the  mortgage  was  executed, 
but  It  does  not  appear  when,  if  ever,  they  re- 
ported that  the  husband  was  apparently  in 
possession,  cultivating  the  lot  as  employe  of 
Pulschen,  nor  does  It  appear  that  the  husband 
was  ever  employed  by  Pulschen;  and,  even  if 
the  husband  had  been  so  employed,  such  em- 
ployment would  not  have  been  Inconsistent 
with  the  admitted  fact  that  plaintiff  alone  was 
in  possession,  claiming  to  be  sole  owner,  and 
that  the  unpaid  purchase  money  was  coming 
to  her. 

The  finding  that  "McDonald,  In  the  course 
of  his  inquiries  of  said  property  and  title,  dis- 
covered no  fact  sufficient  to  give  him  any  no- 
tice," etc.,  is  but  a  conclusion  of  law,  not  war- 
ranted by  the  findings  of  facts.  The  findings 
do  not  show  what  facts  McDonald  discovered, 
nor,  Indeed,  what  inquiries,  If  any,  he  made. 
As  before  remarked,  the  onus  was  upon  him 
to  prove  that  he  diligently  inquired  of  all  per- 
sons In  possession,  or  apparently  in  posses- 
sion. He  should  have  Inquired  of  the  plain- 
tiff, who  Is  admitted  to  have  been  In  posses- 
sion, and  also  of  her  husband,  If  he  was  ap- 
parently in  possession.  Had  he  done  so.  the 
presumption  Is  that  he  would  have  been  fully 
Informed  of  plaintiff's  Hen  on  the  land  to 
secure  payment  of  purchase  money,  which 
in  legal  effect  Is  equivalent  to  actual  notice  of 
such  Hen.  It  follows  that  the  vendor's  Uen  of 
the  plaintiff  is  prior  to  that  of  the  mortgage 
to  McDonald,  and  Is  entitled  to  preference  In 
payment  from  the  proceeds  of  the  sale  of  the 
mortgaged  property. 

I  therefore  think  that  part  of  the  judgment 
appealed  from  should  be  reversed,  and  the 
cause  remanded,  with  instruction  to  the  court 
below  to  modify  the  judgment  in  accordance 
with  this  opinion. 

We  concur:    BELCHER,  C.J  BRITT,  a 

PER  CURIAM.  For  the  reasons  stated  in 
the  foregoing  opinion,  that  part  of  the  judg- 
ment appealed  from  is  reversed,  and  the  lower 
court  Is  instructed  to  modify  the  judgment  In 
accordance  with  said  opinion. 
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LOVEREN  t.  LOVEREN.    (No.  15,836.) 
(Supreme  Court  of  California.   March  20, 1805.) 
Divorce— Collusive  Agreement— Effect  ox 
Action. 

1.  An  agreement  between  husband  and  wife, 
executed  pending  divorce  proceedings,  in  regard 
to  the  division  of  their  property  and  the  custody 
of  their  children,  based  on  the  consideration  that 
the  husband  withdraw  his  counter  charges,  and 
make  no  defense  to  the  action,  is  void  as  against 
public  policy. 

2.  In  an  action  for  divorce,  the  court,  in 
making  disposition  of  the  community  property, 
may  disregard  an  agreement  between  the  par- 
ties as  to  a  division  of  the  property,  and  a  sep- 
arate suit  to  set  aside  the  same  is  not  necessary. 

3.  When  the  court,  in  an  action  for  divorce, 
is  informed,  before  the  issues  are  tried,  of  the 
existence  of  a  collusive  agreement  between  the 
parties,  and  the  pleadings  are  not  changed  but 
the  issues  are  vigorously  contested,  the  execu- 
tion of  the  agreement  does  not  render  void  the 
decree  granting  the  divorce. 

Department  2.  Appeal  from  superior  court, 
Humboldt  county;  G.  W.  Hunter,  Judge. 

Action  by  Mary  J.  Loveren  against  S.  S. 
Loveren  for  divorce.  There  was  a  judgment 
for  plaintiff,  and  defendant  appeals.  Affirm- 
ed. 

E.  W.  Wilson,  for  appellant.  Frank  Mo 
Gowan  and  Chamberlain  &  Wheeler,  for  re- 
spondent. 

McFARLAND,  J.  This  Is  an  action  for  di- 
vorce, brought  by  the  wife  against  the  hus- 
band. Judgment  was  rendered  for  plaintiff, 
and  defendant  appeals.  The  points  made  by 
appellant  for  reversal  relate  entirely  to  that 
part  of  the  Judgment  which  deals  with  the 
property  of  the  parties,  and  the  question  to 
be  determined  is  whether  or  not  the  court  err- 
ed in  disregarding  a  certain  written  instru- 
ment executed  by  the  parties,  in  which  they 
undertook  to  provide  for  the  division  of  their 
property  and  the  custody  of  four  children.  • 

In  the  complaint  the  appellant  is. charged 
with  extreme  cruelty,  desertion,  habitual  in- 
temperance, and  adultery.  In  his  answer  the 
appellant  denied  these  charges,  and,  by  a  cross 
complaint,  recriminated  with  charges  of  adult- 
ery against  respondent.  Daring  the  pend- 
ency of  the  action,  after  issue  joined,  and 
before  the  trial  thereof,  viz.  on  August  13, 
1892,  the  parties  and  their  attorneys  signed 
and  delivered  a  written  instrument  or  stipu- 
lation, by  which  they  agreed  upon  the  man- 
ner in  which  their  property  should  be  divided, 
the  main  feature  of  which  was  that  the  prop- 
erty should  be  appraised  by  three  appraisers, 
and  that  appellant  should  pay  one-third  of  the 
appraised  value  to  respondent,  and  she  should 
make  conveyances  to  him  of  all  her  interest 
in  the  property.  Afterwards  respondent  be- 
came dissatisfied  with  this  instrument,  and  on 
Oetober  1,  1892,— before  any  of  the  issues  in 
the  case  had  been  tried,— she  filed  a  petition 
asking  the  court  to  set  asld«j  and  disregard 
said  instrument.  This  petition  was  based  up- 
on alleged  misconduct  of  the  appraisers.  On 
October  13th  appellant  filed  an  answer  to  the 
petition,  denying  its  averments,  and  on  that 
V-39i*.no.7— 51 


day,  the  matter  coming  on  to  be  heard,  the 
court  inquired  if  the  instrument  was  founded 
upon  any  understanding  as  to  the  divorce, 
whereupon  respondent's  counsel,  in  open 
court,  fully  informed  the  court  of  the  circum- 
stances under  which  said  instrument  was  exe- 
cuted (as  hereinafter  mentioned),  and  the 
court  continued  the  matter  until  November 
12th,  on  which  day  the  court,  of  its  own  mo- 
tion, continued  the  hearing  until  after  the 
trial  of  certain  issues  touching  the  alleged 
grounds  for  a  divorce,  which  were  to  be  sub- 
mitted to  a  jury.  On  December  27, 1892,  the 
trial  of  those  issues  commenced,  and  was 
prosecuted  continuously  until  January  10, 
1893.  All  the  Issues  made  by  the  pleadings 
as  to  causes  for  divorce  were  vigorously  con- 
tested by  both  parties,  and  the  jury  found  in 
favor  of  respondent  upon  all  her  said  charges 
against  appellant,  and  also,  found  in  her  fa- 
vor upon  the  charge  of  adultery  made  against 
her  by  appellant  The  questions  as  to  the 
property  rights  of  the  parties  and  the  custody 
of  their  children  were  reserved,  and  were  aft- 
erwards, on  March  24,  1893,  taken  up  for 
adjudication.  Evidence  as  to  the  circum- 
stances under  which  said  written  Instrument 
of  August  13th  was  executed  was  introduced 
by  both  parties.  From  this  evidence  the 
court  found  that  on  said  August  13th  the 
attorneys  for  the  parties  executed  another 
written  instrument,  which  was  "part  of  the 
same  transaction  and  agreement  hereinbefore 
set  forth";  that  is,  part  of  the  said  instru- 
ment providing  for  the  division  of  the  prop- 
erty. In  this  second  instrument  it  was  stipu- 
lated that  "the  defendant  will  destroy,  in  the 
presence  of  the  plaintiff,  all  letters  and  pho- 
tographs of  letters  written  by  her,  or  by  any 
person  addressed  to  her,  upon  the  plaintiff's 
executing  deeds  and  bills  of  sale  of  property 
as  provided  for  in  a  certain  stipulation  signed 
by  said  parties  on  this  date."  The  court  fur- 
ther found  that  at  the  time  of  the  execution 
of  said  two  instruments  it  was  agreed  by  and 
between  the  parties  to  the  action,  as  a  part 
consideration  therefor,  that  they  were  "to  en- 
tirely settle  the  whole  cause  and  causes  of 
action  set  forth  In  the  complaint  and  cross 
complaint  herein;  that  defendant  would  with- 
draw his  defense  and  his  allegations  against 
plaintiff;  that  plaintiff  would  withdraw  all 
her  charges  against  defendant  except  the 
charge  of  desertion;  and  that  defendant 
would  make  no  defense,  and  permit  the 
charge  of  desertion  to  be  proven  by  plaintiff 
unchallenged."  And  for  these  reasons  the 
court  found,  as  matter  of  law,  that  the  said 
written  instrument  was  against  public  policy, 
and  void,  and  determined  the  property  rights 
of  the  parties  and  the  custody  of  the  children 
without  considering  said  instrument. 

We  think  that  the  evidence  fully  warranted 
the  above  findings  of  fact,  and  also  that  the 
said  conclusion  of  law  ,was  correct  As  be- 
fore stated,  the  original  petition  of  respond- 
ent to  set  aside  the  said  stipulation  was  based 
upon  misconduct  of  the  appraisers,  and  the 


Digitized  by 


802 


PACIFIC  REPORTER,  Vol.  39. 


(CaL 


suggestion  of  its  Invalidity  for  the  other  rea- 
sons was  first  made  by  the  court;  but  upon 
the  hearing  counsel  for  respondent  urged  that 
the  instrument  was  void  as  against  public  pol- 
icy. The  instrument  in  question  was  clearly 
against  public  policy,  and  void.  Beard  v. 
Beard,  65  CaL* 354,  4  Pac.  229;  2  Blsh.  Mar.  & 
Dlv.  pp.  702,  885;  Greenh.  Pub.  Pol.  pp.  490, 
491.  In  Phillips  v.  Thorp,  10  Or.  494,  the 
subject  is  fully  considered,  and  many  authori- 
ties cited;  and  the  court  say,  quoting  from 
another  case,  that  "the  authorities  are  uni- 
form in  holding  that  any  contract  between 
the  parties,  having  for  its  object  the  dissolu- 
tion of  the  marriage  contract,  or  facilitating 
that  result,  such  as  an  agreement  by  the  de- 
fendant in  a  pending  action  for  divorce  to 
withdraw  his  or  her  opposition,  and  to  make 
no  defense,  Is  void,  as  contra  bonos  mores"; 
and  that  courts  "will  esteem  It  their  duty  to 
Interfere  upon  their  own  motion  whenever  It 
appears  the  dissolution  is  sought  to  be  ef- 
fected by  the  connivance  or  collusion  of  the 
parties. 

Appellant  contends  that  the  court  had  no 
jurisdiction  in  this  action  to  set  aside  the  said 
written  instrument,  and  that  an  independent 
action  should  have  been  brought  for  that 
purpose.  But  the  court  clearly  had  jurisdic- 
tion to  make  disposition  of  the  community 
property  (Civ.  Code,  §§  146,  147);  and  when 
appellant  insisted  upon  said  instrument  as 
providing  how  said  property  should  be  divid- 
ed, the  court  necessarily  had  jurisdiction  to 
consider  it,  and  to  disregard  It  If  found  to  be 
void.  Indeed,  appellant  asked  for  findings 
upon  the  subject  of  said  instrument,  thus  ac- 
knowledging the  jurisdiction.  Whenever  a 
void  contract  Is  relied  on,  no  matter  what  the 
form  of  the  action  is  In  which  it  is  presented, 
a  court  will  disregard  it.  In  Speck  v.  Daus- 
man,  7  Mo.  App.  165  (quoted  in  Greenh.  Pub. 
Pol.  supra),  the  court  say:  "Such  pretended 
agreements,  if  they  are  to  have  any  force, 
must  be  subjected  to  the  examination  of  the 
divorce  court,  and  derive  their  sanction  from 
a  decree  made  by  the  court  with  a  knowledge 
of  the  facts." 

Appellant  contends  that,  if  the  agreement 
was  void,  then  the  whole  decree  of  divorce 
should  be  set  aside.  But  the  court  was  not 
Imposed  upon.  While  the  pretended  agree- 
ment was  yet  wholly  executory,  and  before 
any  further  proceeding  was  taken  in  the  case, 
the  respondent  repudiated  it,  and  disclosed 
all  the  facts  to  the  court.  The  court  was  thus 
put  upon  Its  guard,  and  the  Intended  fraud 
was  frustrated.  Appellant  introduced  the  let- 
ters and  photographs  referred  to  in  the  stip-. 
ulation;  the  pleadings  were  not  withdrawn 
or  changed;  and  all  the  Issues  were  vigor- 
ously contested  under  the  watchful  eyes  of 
the  judge,  who  had  been  informed  of  all  the 
facts  touching  the  void  stipulation. 

Appellant  objects  to  the  allowance  to  re- 
spondent of  a  certain  sum  for  attorneys'  fees, 
upon  the  ground  that  it  was  for  past  services. 
But  the  record  does  not  show  that  It  was  for 


past  services.  It  rather  shows  that  the  al- 
lowance was  made  for  the  purpose  of  enabling 
respondent  to  prosecute  her  suit  to  final  judg- 
ment. The  application  for  the  allowance  was 
made  some  time  before  the  order  granting  it 
was  entered.  It  affirmatively  appears  that 
respondent  was  entirely  "without  property, 
money,  means,  or  credit  to  prosecute  her  said 
action." 

The  foregoing  views  are  determinative  of 
all  the  points  made  by  appellant.  The  Judg- 
ment and  order  denying  a  new  trial  are  af- 
firmed. 

We  concur.    HENSHAW,  J.;  TEMPLE,  J. 
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SHENANDOAH  MINING  &  MILLING  CO. 

v.  MORGAN  et  al.    (No.  19,503.) 
(Supreme  Court  of  California.   March  14,  1895.) 

Waters— Action  to  Enjoin  Interference  with 
Right  to  Use— Pleading— Evidence. 

1.  That  the  water  of  certain  springs  was  lia- 
ble to  appropriation,  and  that  plaintiff  appropri- 
ated it,  is  sufficiently  averred  in  a  complaint  to 
enjoin  defendant  from  interfering  with  plain- 
tiff's right  to  use  the  water  from  his  mine  and 
mill,  where  it  alleges  that  the  land  on  which  the 
springs  were  situated  was  government  land;  that 
no  one  was  in  actual  possession  thereof;  that 
plaintiff  took  possession  of  the  water  and  springs 
by  entering  on  the  land,  and  constructing  the 
necessary  ditches,  reservoirs,  and  pipe  line  to 
conduct  the  water  to  his  mill;  and  that  he  has 
used  it  adversely  for  more  than  five  years. 

2.  Under  a  complaint  to  restrain  the  inter- 
ference with  plaintiffs  alleged  right  to  the  use  of 
water,  alleging  appropriation  by  entry  on  pub- 
lic land,  and  a  prescriptive  right  by  use  for  five 
years,  evidence  is  inadmissible  that  he  acquired 
a  right  to  take  the  water  by  the  permission  of 
persons  who  had  previously  applied  to  purchase 
the  land  from  the  state,  and  whose  application 
had  been  approved. 

3.  Public  lands  selected  by  the  state  in  lieu 
of  school  lands  is  not  lands  belonging  to  the 
United  States,  in  such  a  sense  that  a  water  right 
by  appropriation  may  be  acquired  thereon  at 
any  time  before  the  issuance  of  a  patent,  not- 
withstanding its  occupancy  by  one  who  has  made 
application  tor  its  purchase  from  the  state. 

Commissioner's  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; George  Puterbaugh,  Judge. 

Action  by  the  Shenandoah  Mining  &  Mill- 
ing Company  against  A.  C.  Morgan  &  C©~ 
to  enjoin  them  from  interfering  with  plain- 
tiff's alleged  right  to  take  water  from  cer- 
tain springs  for  the  use  of  its  mine  and  mill. 
From  a  judgment  for  plaintiff,  and  an  or- 
der denying  a  motion  for  a  new  trial,  defend- 
ants appeal.  Reversed, 

H.  S.  Utley,  for  appellants,  Conklin  & 
Hughes,  for  respondent 

HAYNES,  C.  This  suit  Is  prosecuted  by 
the  Shenandoah  Mining  &  Milling  Company, 
a  corporation,  against  A  C.  Morgan,  Sarah 
L.  Morgan,  and  Fred.  Schoulder,  to  enjoin 
them  from  interfering  with  plaintiff's  alleged 
right  to  take  water  from  certain  springs  for 
the  use  of  Its  mine  and  mill.    Findings  and 
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judgment  were  for  the  plaintiff,  and  defend- 
ants appeal  from  the  judgment,. and  from  an 
order  denying  their  motion  for  a  new  trial. 

The  second  amended  complaint  alleged  that 
in  1882,  for  the  purpose  of  securing  a  water 
supply  for  their  quartz  mill,  plaintiff  took 
possession  of  certain  springs  known  as  the 
"Sycamore  Springs,"  situated  upon  certain 
described  lands  about  a  mile  from  its  mine 
and  mill;  that,  at  the  tune  it  took  possession 
of  said  water  and  springs,  the  land  upon 
which  the  springs  were  was  government 
land  belonging  to  the  United  States;  that 
plaintiff,  at  the  time  it  so  took  possession, 
began  the  construction  of  the  necessary 
ditches,  reservoirs,  and  pipe  lines  to  conduct 
the  water  to  the  mill,  and  that  the  same 
were  completed  and  In  full  use  the  same 
year;  that  from  that  time  the  plaintiff  has 
been  continually  using  the  water  for  said 
purposes,  and  has  been  in  the  open,  notori- 
ous, continuous,  and  adverse  possession  of 
said  springs  and  the  waters  flowing  there- 
from; and,  that  at  the  time  of  the  comple- 
tion of  said  works,  neither  of  the  defendants 
nor  any  other  person  was  using  or  in  any 
way  occupying  said  springs,  or  the  water 
flowing  therefrom;  and  that  no  one  was 
then  in  the  actual  occupation  of  the  land  on 
which  the  springs  are.  The  complaint  con- 
tains no  allegation  of  title  or  ownership  of 
said  springs  or  water,  or  of  its  right  to  use 
the  water  other  than  as  above  stated.  The 
defendants  interposed  a  general  demurrer 
to  this  complaint,  and  now  contend  that  it 
was  Improperly  overruled. 

The  complaint  Is,  to  say  the  least,  pe- 
culiar. It  indicates  a  state  of  uncertainty 
in  the  mind  of  the  pleader  as  to  the  particu- 
lar ground  upon  which  to  base  the  claim  of 
the  plaintiff,  and  a  demurrer  upon  that 
ground,  might  properly  have  been  sustained. 
The  allegation  that  the  land  on  which  the 
springs  are  was  then  government  land  of  the 
United  States,  and  that  no  one  was  then  In 
the  "actual"  possession  thereof,  indicates 
that  it  was  intended  to  rely  upon  an  appro- 
priation of  the  water,  but  does  not  clearly 
allege  that  the  water  was  subject  to  appro- 
priation,, or  that  there  was  not  some  sort  of 
prior  right  to  the  water  in  some  one  else. 
The  word  "appropriated,"  or  "appropriation." 
Is  nowhere  used,  but  it  Is  alleged  "that  plain- 
tiff took  possession  of  the  water  and  springs 
by  entering  upon  the  land,"  and  construct- 
ing the  necessary  ditches,  reservoirs,  and 
pipe  ^ine,  and  thereby  conducted  the  water 
to  the  mill.  This,  I  think,  is  sufficient  as 
against  a  general  demurrer,  followed,  as  it 
Is,  by  an  alleged  adverse  possession  of  more 
than  five  years. 

The  first  witness  called  for  the  plaintiff  was 
the  superintendent  of  the  mine  and  mill,  and 
upon  his  examination  in  chief  he  testified 
that  "defendant  Schoulder  was  present  at  the 
time  the  pipes  were  laid  and  reservoir  con- 
structed, and  be  made  no  objection  and  made 
uo  claim  to  the  land."   Upon  cross-examlna- 
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tion,  he  testified  that  Schoulder  gave  permis- 
sion to  take  the  water  from  the  large  spring 
and  use  it;  that  was  In  the  spring  of  1883, 
a  short  time  before  the  pipes  were  laid;  that 
Schoulder  consented  to  the  taking  of  the 
water;  that  "he  went  with  us,  and  located 
the  place  for  water  reservoirs,"  etc  Mr. 
Morse,  for  the  plaintiff,  testified  that  Schoul- 
der "agreed  to  let  us  have  the  use  of  the 
water."  M.  A.  Luce,  Morse,  Gordon,  and 
Conklin  were  the  owners  of  the  mine  prior 
to  the  formation  of  the  corporation;  and 
Mr.  Luce,  called  by  the  plaintiff,  on  cross- 
examination  testified  that  in  November  or 
December,  1882,  he  had  "some  conversation" 
with  Schoulder,  which  he  reduced  to  writ- 
ing, and  which  was  signed  by  Schoulder. 
Upon  redirect  examination  the  writing  was 
produced  and  offered  in  evidence,  to  which 
defendants  objected  that  it  was  irrelevant, 
incompetent,  and  immaterial,  as  the  pleadings 
only  set  up  a  title  by  appropriation.  Counsel 
for  plaintiff  then  asked  the  witness:  "You 
state  that  your  rights  under  that  were  trans- 
ferred to  the  company?"  A.  "Yes,  sir."  De- 
fendants objected  that  it  was  incompetent, 
and  not  the  best  evidence.  Both  objections 
were  overruled,  and  the  writing  referred  to 
was  admitted  in  evidence,  and  reads  as  fol- 
lows: "I  hereby  grant  to  M.  A.  Luce,  J.  S. 
Gordon,  E.  W.  Morse,  and  N.  H.  Conklin  the 
right  to  take  not  to  exceed  three  inches  of 
water  from  the  Sycamore  Springs,  situated 
on  my  premises,  where  I  now  reside,  on  Mesa 
Grande,  in  San  Diego  county,  and  the  right 
to  lay  and  maintain  piping  on  my  premises 
for  the  purpose  of  collecting  the  water  and 
conveying  the  same  to  the  Shenandoah  mine 
and  mill.  Witness  my  hand,  this  25th  day 
of  November,  1882.  Fred.  Schoulder."  De- 
fendants excepted  to  the  above  rulings. 

To  illustrate  the  effect  and  character  of  the 
evidence  so  admitted,  it  may  be  stated  that 
the  court  found  substantially,  in  the  language 
of  the  complaint,  that  plaintiff  took  posses- 
sion of  the  springs,  constructed  the  reservoirs 
and  .pipe  line,  used  the  water,  etc.;  that,  at 
the  time  the  plaintiff  took  possession  and 
constructed  its  works  the  land  on  which 
the  springs  were  was  land  belonging  to  the 
United  States;  but  that  Schoulder  had  made 
application  to  purchase  it  from  the  state  of 
California  as  lieu  lands,  and  obtained  a  cer- 
tificate of  purchase  In  September,  1883,  and 
his  patent  in  October,  1883;  and  that  Schoul- 
der on  December  6, 1882,  "granted  to  Gordon, 
Luce,  Morse,  and  Conklin  the  right  to  take 
and  use  from  the  said  Sycamore  Springs  wa- 
ter for  the  use  of  the  Shenandoah  mine  and 
mill,  to  the  amount  not  to  exceed  three  min- 
ers' inches,  which  said  right  was  by  the  said 
parties  transferred  to  the  plaintiff  in  this 
action."  The  court  also  made  the  further 
general  finding  that  all  the  allegations  of  the 
complaint  were  true,  and  that  those  of  the 
answer  were  untrue.  The  evidence  showed 
that  the  land  in  question  was  selected  by  the 
state  In  lieu  of  a  school  section,  and  listed 
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to  the  state,  as  early  as  May  6,  1882;  and  the 
location  was  approved  by  the  surveyor-gen- 
eral, and  the  county  treasurer  directed  to  re- 
ceive the  20  per  cent,  of  the  purchase  money 
from  Schoulder  July  13,  1882.  It  Is  therefore 
clear  that  It  was  not  "government  land  be- 
longing to  the  United,  States,"  as  alleged  In 
the  complaint,  either  In  November,  1882, 
the  date  of  the  paper  received  in  evidence, 
nor  in  May,  1883,  when  the  reservoirs  and 
pipe  line  were  constructed;  and  hence  the 
act  of  congress  of  1866  can  have  no  applica- 
tion. Not  only  was  Schoulder's  application 
to  purchase  made  before  any  of  the  transac- 
tions in  this  case  occurred,  but  his  applica- 
tion had  been  formally  approved;  and  the 
court  finds  as  a  fact  that  Schoulder  com- 
pleted his  purchase  and  received  a  patent 
from  the  state  in  due  time,  and  his  title  there- 
fore relates  back  to  the  date  of  his  appli- 
cation to  purchase.  Under  these  circum- 
stances, no  right  of  appropriation  existed  in 
the  plaintiff,  and  none  could  be  acquired  un- 
less by  grant  or  adverse  possession  and  use. 
The  testimony  of  the  witnesses,  however, 
negatived  an  adverse  possession,  since  it  was 
clearly  shown  that  the  use  was  by  permis-. 
sion  of  Schoulder;  and  therefore,  without 
evidence  of  a  grant,  the  plaintiff  must  have 
failed  to  establish  any  title  which  would  sup- 
port an  injunction  against  the  defendants. 

Counsel  for  respondent  assume  that,  until 
the  state  patent  issued  to  Schoulder,  it  was 
public  land  of  the  United  States,  and  that  a 
water  right  by  appropriation  might  be  ac- 
quired thereon  at  any  time  before  the  patent 
issued,  notwithstanding  it  was  occupied  by  a 
claimant  who  had  made  application  to  pur- 
chase, and  cite  Osgood  v.  Mining  Co.,  56  Cal. 
571.  The  opinion  in  that  case  supports  this 
contention,  but  It  Is  not  clear  that  It  was  nec- 
essary to  the  decision.  It  was  not  accepted 
as  the  law  in  Lux  v.  Haggin,  69  Cal.  255,  10 
Pac.  674.  See  that  case,  at  page  348,  09  Cal., 
and  page  727, 10  Pac.  But  in  Howell  v.  Slau- 
son,  83  Cal.  539,  23  Pac.  692,  it  was  held  that 
where,  by  reason  of  the  loss  of  school*  sec- 
tions, a  selection  is  made  by  the  state  of 
other  lands  in  lieu  thereof,  the  listing  of 
such  lands  to  the  state  conveys  the  legal 
title  as  effectually  as  a  patent  would  have 
done,  and  that  the  title  so  transferred  relates 
back  to  the  date  when  the  selection  was  made 
and  reported  to  the  local  land  office,  and  cuts 
off  all  subsequent  claimants. 

Tue  complaint  contains  no  allegation  of 
ownership  or  title  to  the  water,  but  pleads 
the  facts  upon  which  It  relies  to  show  title, 
and  which  are  inconsistent  with  a  claim  of 
title  by  grant  from  the  owner  of  the  land, 
springs,  and  water.  Having  thus  pleaded 
a  particular  right  or  title  not  resting  in  grant, 
the  paper  writing,  which  the  court  finds  to 
be  a  grant  conferring  a  title,  was  Improper- 
ly received.  "The  plaintiff  must  recover.  If 
at  all,  upon  the  cause  of  action  as  set  out 
in  his  complaint,  nnd  not  upon  some  other 
which  may  be  developed  by  the  proofs" 


(Mondran  v.  Goux,  51  Cal.  151);  or,  as  said 
in  Bryan  v.  Tormey,  84  CaL  126,  130,  24  Pat 
319:  "The  judgment  of  the  superior  court 
cannot  be  sustained,  because  the  case  prored 
and  found  is  not  the  case  made  by  the  com- 
plaint;" and  the  judgment  was  reversed, 
though  it  was  further  said  that  the  facts 
proved  showed  a  good  cause  of  action.  It 
therefore,  the  complaint  would  not  justify  t 
finding  of  a  grant  based  upon  the  paper  re- 
ceived in  evidence,  it  is  clear  it  should  have 
been  excluded,  and  for  this  error  the  judg- 
ment should  be  reversed.  Whether  the  paper 
in  question  should,  in  the  light  of  all  the 
evidence,  be  construed  as  a  grant,  is  a  ques- 
tion upon  which  we  express  no  opinion;  for 
If  it  should  be  construed  not  to  be  a  grant 
but  a  mere  lease,  license,  or  agreement,  then 
the  finding  that  Schoulder  did  grant  to  tie 
plaintiff  the  right  to  the  water  is  not  sap- 
ported  by  the  evidence,  and  reversal  In  that 
case  would  also  follow. 

Appellant  has  specified  many  particulars 
In  which  It  Is  claimed  that  the  evidence  does 
not  support  the  findings.  Enough  has  been 
said  to  show  that  the  findings,  which  follow 
the  allegations  of  the  complaint  as  to  ap- 
propriation by  entering  upon  land  bekmjr- 
ing  to  the  United  States  and  taking  posses- 
sion of  the  springs,  are  not  justified  by  the 
evidence;  that,  while  the  court  found  that 
plaintiff  had  been  In  the  continual  use  of 
the  water,  there  was  no  finding  that  the  nse 
was  adverse,  or  of  any  fact  from  which  as 
adverse  use  could  be  implied,  unless  from 
the  finding  that  the  springs  were  on  govern- 
ment land  of  the  United  States,  or  the  find- 
ing of  a  grant  from  Schoulder,  neither  of 
which  was  justified  by  evidence  admissible 
under  the  plaintiffs  complaint. 

The  question,  argued  by  appellant,  as  to 
whether  the  springs  were  of  such  character 
as  to  be  the  subject  of  appropriation,  need  not 
be  considered,  since,  If  they  were  not,  they 
might  still  be  used  under  a  license  or  grant 

It  Is  also  contended  by  appellants  thaj 
Mrs.  Morgan,  Schoulder's  grantee,  was  a 
bona  fide  purchaser  without  notice.  As 
plaintiff  did  not  sustain  the  right  to  the 
water  upon  which  it  relied  in  Its  complaint, 
it  Is  Immaterial  whether  Mrs.  Morgan  pur- 
chased with  notice  of  that  claim  or  not, 
and  whether  she  is  chargeable  with  notice 
of  some  other  claim  of  right  on  the  part 
of  the  plaintiff,  which  was  not  alleged  la 
this  action,  need  not  now  be  cousidere/L 

Many  other  questions  are  made  and  dis- 
cussed, but,  as  we  cannot  anticipate  what 
changes  may  be  made  In  the  pleadings,  we 
cannot  reasonably  determine  whether  these 
questions  will  again  arise.  In  view  of  the 
facts  appearing  in  the  evidence,  with©* 
contradiction,  that  for  six  or  more  year* 
plaintiff's  mill  and  mine  bave  been  pnc- 
tlcally  idle,— that  is,  have  not  been  operated 
more  than  a  few  days  each  year,— if  ttr 
plaintiff  should,  upon  a  new  trial,  be  found 
entitled  to  a  decree,  the  interests  of  the  de- 
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fendants  should  be  more  carefully  guarded 
than  they  are  In  the  decree  before  us.  Any 
reasonable  construction  of  the  grant,  license, 
appropriation,  or  other  right  which  the  plain- 
tiff may  claim  can  only  extend  to  a  nec- 
essary or  proper  use  for  the  purposes  of  the 
mil)  and  mine,  and  Is  not  an  absolute  right 
to  the  water  for  any  other  purpose,  or  which 
the  plaintiff  may  waste  to  the  detriment  of 
the  defendants.  The  decree  as  rendered  en- 
joins the  defendants  from  using  or  divert- 
ing the  water  that  "wouid  flow"  through  the 
pipes,  or  interfering  with  the  use,  manage- 
ment, and  control  of  It  by  the  plaintiff.  It 
gives  the  plaintiff  all  the  water  that  would 
flow  through  the  pipes  with  the  present 
head,  all  the  time,  tor  any  purpose,  or  for 
no  purpose,  and  Is  not  confined  to  the  nec- 
essary and  proper  uses  of  the  mine  and 
mill.  It  is  true  some  evidence  was  given 
on  behalf  of  the  plaintiff  to  the  effect  that 
the  constant  use  of  the  water  was  neces- 
sary to  the  preservation  of  the  mill,  at  least 
for  the  preservation  of  the  boiler,  plates, 
and  tanks.  An  inquiry  would  probably  have 
revealed  the  fact  that,  when  idle,  the  boiler 
la  kept  empty  and  the  plates  dry;  and,  if 
the  tank  were  so  out  of  repair  as  to  require 
the  full  flow  of  the  water  to  keep  It  full 
when  the  mill  was  not  running,  it  would' 
not  supply  the  boiler  and  battery  when  it 
was,  and  so  scarcely  worth  preserving.  If 
the  tank  is  in  proper  repair,  it  would  require 
little  water  to  keep  it  full.  Having  found 
that  defendants  are  entitled  to  the  excess  of 
the  water,  its  use  by  the  plaintiff  should 
be  carefully  restricted  to  that  which  Is  nec- 
essary. 

The  judgment  and  order  appealed  from 
should  be  reversed,  and  a  new  trial  granted. 

We  concur:  S EARLS,  0.;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  reversed,  and  a  new 
trial  granted. 

(106  Cal.  427) 

In  re  WELCH'S  ESTATE  (two  cases.  Nos. 

15,889,  15,890). 1 
(Supreme  Court  of  California.   March  15, 1895.) 

Bpscial  Admihibtbatok— PoWkrs— Rioht  of  Af- 
r«AL— Patmbnt  or  Family  Allowance— Va- 
lidity or  Order — Laches  of  Widow. 

1.  A  special  administrator,  as  the  "party  ag- 
grieved," may  appeal  from  a  decree  directing  the 
payment  by  him  to  the  widow  of  family  allow- 
ance money,  and  from  one  directing  a  partial  dis- 
tribution. 

2.  An  order  for  the  payment  by  an  adminis- 
trator of  family  allowance  money  is  not  invalid 
for  failure  to  especially  find  that  the  property  ex- 
empt from  execution,  and  already  set  apart  for 
the  support  of  the  widow,  is  insufficient. 

3.  A  special  administrator  appointed  pending 
proceedings  for  the  removal  of  the  general  ad- 
ministrator, the  estate  being  solvent,  may  be  di- 
rected to  pay  the  amount  which  has  become  due 
the  widow,  under  an  order  directing  the  payment 
to  her  ot  a  certain  sum  for  family  allowance. 

4.  A  dolay  by  the  widow  for  four  years  to 
demand  payment  from  the  special  administrator, 

i  Rehearing  denied. 


appointed  pending  proceedings  to  remove  the  Min- 
eral administrator,  of  the  sum  directed  to  be  paid 
by  the  latter  for  family  allowance,  does  not  per 
se  deprive  her  of  the  right  to  payment  of  the 
accumulated  allowance. 

5.  Partial  distribution  of  a  decedent's  estate, 
while  in  the  hands  of  a  special  administrator,  ap- 
pointed pending  proceedings  to  remove  the  gen- 
eral administrator,  cannot  be  decreed. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V. 
Ooffey,  Judge. 

In  the  matter  of  the  estate  of  Henry 
Welch,  deceased,  appeals  by  the  special  ad- 
ministrator from  an  order  directing  the  pay- 
ment of  arrearages  of  family  allowances, 
and  from  a  decree  ordering  a  partial  dis- 
tribution. Former  affirmed.  Latter  re- 
versed. 

Sumner  &  Moses,  for  appellant  Garret 
W.  McEnerney,  for  respondent 

HENSHAW,  J.  Two  separate  appeals  are 
brought  to  this  court  by  the  special  admin- 
istrator of  the  estate,  but  they  may  ad- 
vantageously be  considered  and  determined 
together.  In  the  first  (No.  15,889)  the  special 
administrator  appeals  from  an  order  direct- 
'  Ing  him  to  pay  the .  arrearage  of  family  al- 
lowance which  has  accrued  since  the  sus- 
pension of  the  general  administrator.  In 
the  second  (No.  15,890)  he  appeals  from  a 
decree  of  partial  distribution,  by  which  he 
Is  directed  to  pay  $5,000  to  the  widow. 
All  of  the  proceedings  leading  to  this  decree 
were  had  while  there  was  no  general  ad- 
ministrator, and  while  appellant  was  In 
charge  of  the  estate. 

In  each  appeal  a  motion  to  dismiss  Is 
made,  upon  the  ground  that  the  appellant 
Is  not  a  party  aggrieved,  and  in  support  of 
the  motions  are  cited  the  numerous  cases 
which  decide  that  an  executor  or  adminis- 
trator has  In  general  no  such  interest  In  the 
conflicting  claims  of  heirs  and  devisees  as 
will  warrant  his  appeal  from  adjudications 
fixing  their  rights,  and  distributing  the  es- 
tate accordingly.  Bates  v.  Ryberg,  40  Cal. 
465;  Estate  of  Wright  49  Cal.  551;  Estate 
of  Marrey,  65  Cal.  287,  8  Pac  896;  Roach  v. 
Coffey,  73  Cal.  282,  14  Pac.  840;  Estate  of 
Jessup,  80  Cal.  625,  22  Pac.  260;  In  re  San- 
born's Estate.  98  Cal.  104,  32  Pac  865. 
The  rule  as  declared  by  these  cases  does 
not  admit  of  question.  It  is  a  sound  propo- 
sition that  administrators,  general  or  special, 
like  receivers  and  other  trustees  or  custo- 
dians of  funds  for  designated  purposes,  are 
not  ordinarily  affected  by  orders  in  refer- 
ence to  their  disposition,  and  therefore  will 
not  be  heard  on  appeal  from  such  orders. 
But  this  rule  has  Its  well-defined  limitations. 
Wherever  an  order  or  decree  involves  a  con- 
struction of  the  proper  exercise  of  the  du- 
ties of  the  officer,  wherever  It  presents  a  ques- 
tion as  to  the  right  or  power  of  the  trustee 
to  comply  with  it  wherever  obedience  to  It 
might  subject  him  to  liability,  the  rule  does 
not  operate.  Even  where  the  order  Is  one 
merely  for  the  payment  of  funds.  If  any  of 
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these  questions  arise  under  it,  and  personal 
liability  may  attach,  the  right  of  the  officer 
to  appeal  is  recognized  and  upheld.  Beach, 
Rec.  S§  286,  757;  How  v.  Jones,  GO  Iowa,  71, 
14  N.  W.  193;  Hinckley  v.  Railroad  Co.,  94 
U.  S.  467;  High,  Rec.  §  8196.  The  authori- 
ties above  cited  deal  more  particularly  with 
a  receiver's  right  to  appeal.  But  the  prin- 
ciple is  the  same  In  the  cases  of  all  trustees, 
while  special  administrators  whose  powers 
are  here  under  consideration  are  little  else 
than  receivers  In  chancery,  with  such  limit- 
ed powers  as  may  be  conferred  or  author- 
ized by  statute.  Schouler,  Ex'rs,  §  134; 
Croswell,  Ex'rs,  §  228;  Williams,  Ex'rs  (7th 
Am.  Ed.)  p.  587  et  leq.;  In  re  Moore,  88  Cal. 
3,  25  Pac.  915. 

In  both  of  these  appeals  the  adjudication 
involves  the  question  of  the  powers  of  the 
special  administrator.  By  each  order  or  de- 
cree he  Is  required  to  disburse  and  distribute 
funds.  By  a  compliance  with  either  per- 
sonal liability  may  attach.  The  one  is 
claimed  by  appellant  to  require  him  to  pay  a 
debt  or  claim  against  the  estate;  and  the 
other  is  a  decree  of  partial  distribution. 
Each  Is  appealable  by  a  party  In  interest, 
and  the  special  administrator,  under  the  cir- 
cumstances, we  hold  to  be  such  a  party. 
The  preliminary  motions  to  dismiss  are 
therefore  denied. 

1.  In  the  matter  of  the  first  appeal  the  court 
had  made,  during  the  incumbency  of  the  gen- 
eral administrator,  an  order  for  the  payment 
of  a  family  allowance.  No  appeal  was  taken 
from  It,  and  the  time  to  appeal  had  expired 
long  before  any  of  the  proceedings  here  at- 
tacked had  been  initiated.  It  is  asserted  that 
this  order  is  invalid,  for  lack  of  a  finding  that 
the  property  exempt  from  execution,  and  al- 
ready set  apart  to  the  support  of  the  widow, 
was  insufficient  for  the  purpose.  Code  Civ. 
Proa  §§  1464-1466.  The  fact  that  the  court, 
after  setting  aside  exempt  property,  made  its 
order  for  family  allowance,  involved,  of  neces- 
sity, the  decision  that  the  amount  originally 
set  apart  was  insufficient.  The  order  for  ad- 
ditional allowance  in  itself  was  a  declaration 
of  that  Insufficiency.  Estate  of  Luther,  67 
Cal.  319,  7  Pac.  708,  in  no  wise  conflicts  with 
this  view.  The  probate  court  had  there  set 
apart  farming  land  and  personal  property  to 
the  family,  and  refused  to  make  an  extra  al- 
lowance. This  court  declined  to  review  that 
order  in  the  absence  of  a  finding  that  the 
property  set  apart  was  insufficient.  In  other 
words,  it  treated  the  order  of  the  court  refus- 
ing family  allowance  as  equivalent  to  a  find- 
ing that  the  amount  already  set  aside  was 
sufficient,  which  is  the  same  proposition  in  a 
different  form  as  that  here  declared.  During 
the  life  of  the  order  for  the  payment  of  the 
family  allowance,  Turcell,  the  administrator, 
was  suspended.  This  was  in  March,  1889. 
Protracted  litigation  followed  as  to  Purcell's 
right  to  administer.  T'pon  appeal  to  this 
court,  the  order  of  suspension  was  reversed; 
but  he  was  again  suspended  by  another  order, 


and  he  again  appealed.  For  the  years  con- 
sumed In  this  litigation,  a  special  administra- 
tor was  in  charge  of  the  estate,  and  the  wid- 
ow received  no  part  of  her  allowance  At 
last,  in  1893,  she  made  demand  upon  the  spe- 
cial administrator  for  the  arrearage,  and,  up- 
on refusal,  applied  to  the  court,  in  probate, 
for  an  order  directing  him  to  pay  It  The  es- 
tate is  solvent.  The  time  for  presenting 
claims  had  expired  before  the  removal  of  the 
general  administrator.  There  was  but  one 
claim  presented  which  was  in  dispute,  and 
the  amount  of  this  was  inconsiderable  as 
compared  with  the  value  of  the  estate.  Un- 
der these  circumstances,  the  court  held  that 
its  original  order  for  family  allowance  was  in 
full  force  and  effect,  and  directed  the  special 
administrator  to  pay  the  amount  accumulated 
under  It.  This  latter  order  was  not  one  for 
the  payment  of  a  claim  or  debt  against  the 
estate  (In  re  Estate  of  McCausland,  52  Cal. 
568);  nor  did  the  fact  of  the  application  for 
it  convert  the  widow's  statutory  right  into 
such  a  debt  or  claim.  In  Stuttmeister  v.  Su- 
perior Court,  72  Cal.  487,  14  Pac,  35,  the  at- 
torney's fee  was  treated  by  all  parties  as  a 
claim  against  the  estate,  was  regularly  pre- 
sented and  allowed  as  such.  This  court  said 
that,  since  it  had  been  so  treated,  the  order 
for  its  payment  was  appealable,  under  sub- 
division 3,  S  963,  Code  Civ.  Proa  Bat  it  also 
declared  that  the  liabilities  of  an  executor  or 
administrator  in  the  management  of  an  estate 
or  in  administering  the  trust  stand  upon  a 
different  footing  from  that  of  claims  proper. 
The  powers  of  a  special  administrator  in  this 
state  are  drawn  from  the  statute.  Adjudica- 
tions from  sister  states  under  varying  laws 
can  aid  little  in  determining  their  scope. 
They  are  specified  in  section  1415,  Id.  In 
particular  they  have  to  do  with  the  collection 
and  preservation  of  the  estate.  This  general- 
ly is  the  province  of  the  administrator  pen- 
dente lite,  and  herein  lies  the  similarity  be- 
tween his  functions  and  those  of  a  receiver. 
By  our  law  he  has  the  powers  enumerated  by 
statute,  each  and  all  of  which  pertain  to  the 
collection  and  preservation  of  the  estate,  and 
"such  others  as  are  conferred  upon  him  by 
his  appointment."  Though  the  language 
above  quoted  is  broad,  Its  limitations  are  ap- 
parent. It  is  no  general  grant  It  does  not 
authorize  the  court  to  obliterate  the  distinc- 
tions between  general  and  special  administra- 
tors. The  additional  powers  are  only  such  as 
are  incident  to  those  designated,  or  In  line 
with  them. 

The  right  of  a  widow  to  family  allowance 
is  not  only  statutory,  but  it  is  one  strongly 
favored.  In  re  Lux,  100  -Cal.  603,  35  Pac. 
345.  She  is  entitled  to  her  allowance  even  be- 
fore letters  of  administration  are  granted. 
Code  Civ.  Proc.  $  1464.  After  issuance  of 
such  letters  In  a  solvent  estate,  she  Is  entitled 
to  it  during  the  progress  of  the  settlement 
of  the  estate.  Id.  §  1466.  The  contention 
that,  because  the  estate  Is  in  the  hands  of  a 
special  administrator,  no  progress  is  being 
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made  towards  Its  settlement,  and  that,  there- ' 
fore,  the  widow's  right  is  suspended,  is  too  re- 
fined. If  there  is  delay  in  granting  letters  of 
administration,  or  an  administrator  is  sus- 
pended or  removed,  the  court  must  appoint  a 
special  administrator.  Id.  §  1411.  The  wid- 
ow's right  to  an  allowance  before  the  issu- 
ance of  letters  is  not  affected  by  this  delay; 
and,  upon  reason,  it  is  not  easy  to  see  why  it 
should  be  different  in  case  of  suspension. 
The  widow  unquestionably  has  her  right  to 
an  allowance  before  letters  issued,  and  to 
have  it  paid  by  the  special  administrator. 
The  power  to  pay  this  allowance  is  one  of  the 
additional  powers  contemplated  by  Id.  $  1415. 
That  the  widow's  right  is  equally  good  when 
a  special  administrator  has  been  appointed 
after  suspension  or  removal  of  the  general  ad- 
ministrator would,  as  has  been  said,  seem 
to  rest  upon  sound  principle.  But,  additional- 
ly, it  has  the  sanction  of  the  statute.  Code 
Civ.  Prov.  §  152,  provides:  "At  any  time  aft- 
er receiving  letters  the  executor,  administra- 
tor or  special  administrator  may  apply  to  the 
court  or  judge  and  obtain  an  order  to  sell  per- 
ishable *  *  •  and  so  much  other  personal 
property  as  may  be  necessary  to  pay  the  al- 
lowance made  to  the  family."  By  express 
contemplation  of  this  statute,  the  special  ad- 
ministrator is  expected  to  pay  the  family  al- 
lowance, and  we  will  not  put  so  strained  and 
narrow  a  construction  upon  it  as  to  hold  that 
it  refers  only  to  allowance  before  letters  is- 
sued. 

Nor  will  we  hold  that  the  widow's  delay  in 
demanding  the  accumulated  allowance  for- 
feits her  right  to  it.  Some  authority  is  cited 
in  support  of  the  proposition,  but  the  doctrine 
does  not  commend  itself,  and  the  general  rule 
In  this  state  is  as  laid  down  in  the  Lux  Case, 
supra.  Cases  may  arise  where  the  special 
facts  show  a  waiver  by  the  widow,— for,  the 
statute  being  In  her  interest,  she  may  waive 
her  right,— but  these  cases  would  be  tested  by 
the  principles  of  waiver  and  estoppel,  which 
principles  do  not  apply  here. 

2.  Something  of  what  has  been  said  upon 
the  first  appeal  is  applicable  to  the  second 
appeal  from  the  decree  of  partial  distribution. 
No"  express  authority  for  decreeing  partial 
distribution  of  an  estate  In  the  hands  of  a 
special  administrator  Is  found  in  the  statute. 
If  partial  distribution  can  be  decreed  under 
section  1415,  so  also  may  general  distribution, 
and  all  the  distinctions  between  general  and 
special  administrators  be  thus  swept  aside. 
This  was  not  the  design  of  the  lawmakers. 
Even  In  England,  where  by  the  statute  of  Vic- 
toria (20  &  21  Vict  c.  77)  the  administrator 
pendente  lite  Is  given  most  of  the  powers  of  a 
general  administrator,  the  right  of  distribu- 
tion is  withheld.  1  Williams,  Ex'rs  (7th  Am. 
Ed.)  p.  587. 

The  order  directing  payment  of  family  al- 
lowance Is  affirmed.  The  decree  of  partial 
distribution  is  set  aside. 

SVe  concur:  TEMPLE,  J;  McFARLAXD,  J. 
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UTT  v.  FRET.   (No.  19,530.) 

(Supreme  Court  of  California.   March  13,  1895.) 

Water  Rights — Public  Lands  —  Appropriation 
—Abandonment. 

1.  One  desiring  to  appropriate  the  water  of 
a  stream  on  vacant  public  land  of  the  United 
States  may  take  possession  of  and  use  a  ditch  al- 
ready constructed  on  the  land,  and  not  in  the 
actual  possession  of  another. 

2.  On  an  issue  as  to  the  title  to  a  water  right 
and  ditch,  a  finding  that  plaintiff's  grantor  had 
been  the  owner  of  the  ditch  since  1874.  while  the 
evidence  showed  that  he  appropriated  the  ditch 
and  the  water  right  in  1882,  is  harmless  as 
against  defendant,  claiming  by  reason  of  riparian 
ownership  obtained  in  1887. 

3.  Evidence  that  the  owner  of  an  irrigation 
water  right  had  for  several  years  used  but  little 
water  for  irrigating,  though  using  it  continuous- 
ly for  domestic  purposes,  and  had  allowed  the 
ditch  to  become  so  obstructed  that  it  would  con- 
vey but  little  water,  does  not  show  an  abandon- 
ment. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego 
county;  W.  L.  Pierce,  Judge. 

Action  by  Lee  H.  Utt  against  John  Frey 
to  quiet  the  title  to  a  water  right  and  ditch. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

Z.  Montgomery,  for  appellant  Gibson  & 
Titus,  for  respondent 

SEARLS,  C.  This  is  an  action  to  quiet  the 
title  of  plaintiff  to  the  water  of  the  San  Luis 
Rey  river  and  Its  tributaries,  and  more  par- 
ticularly the  water  of  Paubal  creek,  a  branch 
of  said  river,  and  of  a  certain  water  ditch 
taking  water  therefrom,  known  as  the  "Ar- 
dillo  Ditch,"  and  formerly  known  as  the 
"Paubal  Ditch,"  situate  In  the  county  of 
San  Diego,  and  used  by  plaintiff  to  conduct 
the  water  of  said  Paubal  creek  to  certain 
land  and  premises  of  plaintiff  described  in 
the  complaint  The  answer  denied  most  of 
the  material  allegations  of  the  complaint; 
admitted  plaintiff's  ownership  of  the  land 
described  In  the  complaint,  riparian  to  said 
stream;  and  by  way  of  cross  complaint  set 
up  ownership  of  certain  land,  riparian  to  said 
stream,  and  ownership  of  all  the  water  of 
Paubal  creek,  etc.  The  cause  was  tried  by 
the  court  without  a  jury,  written  findings 
filed  in  favor  of  plaintiff,  establishing  his 
title  to  25  Inches  of  the  water  of  Paubal 
creek,  upon  which  judgment  was  entered, 
establishing  the  right  of  plaintiff  to  the  Ar- 
dillo  ditch,  and  to  the  prior  right  to  the  use 
of  25  inches  of  water  of  said  Paubal  creek 
during  the  irrigation  season  of  each  year, 
viz.  from  April  1st  to  November  1st  of  each 
year,  etc.  Defendant  appeals  from  the  judg- 
ment and  from  an  order  of  the  court  de- 
nying his  motion  for  a  new  trial. 

The  first  error  assigned  by  appellant  Is 
predicated  upon  the  admission  in  evidence 
of  a  deed  of  conveyance  of  the  Paubal  wa- 
ter right  and  ditch,  dated  July  15,  1887,  by 
Luis  Ardillo  to  the  plaintiff  herein.  Its  ad- 
mission was  objected  to  upon  the  ground 
that  it  was  "irrelevant,  Immaterial,  and  In- 
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competent."  The  following  statement  Is  es- 
sential to  a  comprehension  of  the  point  made 
and  other  questions  raised  by  appellant: 
There  was  testimony  tending  to  show  that 
as  early  as  1874  (all  the  lands  now  owned 
by  plaintiff  and  defendant  being  then  va- 
cant, unoccupied,  public  lands  of  the  govern- 
ment of  the  United  States)  one  Samuel  Pau- 
bal  settled  upon  the  tract  of  land  now  owned 
by  the  plaintiff,  known  as  the  "Paubal 
Tract,"  and  constructed  a  ditch  from  Paubal 
creek  to  said  tract  of  land,  through  which 
he  diverted  the  water  of  said  creek,  and  con- 
ducted the  same  to  his  house  and  land, 
where  he  used  it  for  domestic  purposes  and 
for  the  irrigating  of  a  small  vineyard,  fruit 
trees,  and  several  acres  which  he  cultivated 
in  corn,  peas,  etc.  Paubal  continued  to  own 
and  occupy  the  ditch  until  1882  or  1883, 
when  he  died.  Thereupon  Luis  Ardillo,  a 
son-in-law  of  Paubal,  without  acquiring  the 
legal  title  thereto  by  any  conveyance,  took 
possession  of  said  land  and  ditch,  and  con- 
tinued to  possess,  occupy,  and  use  them,  in- 
cluding the  water  of  said  Paubal  creek, 
through  said  ditch,  until  1887.  when  he  con- 
veyed the  land  to  one  Magee,  and  the  ditch 
and  water  right  to  plaintiff.  Magee  home- 
steaded  the  place  in  1887,  commuted  the 
same  April  18,  1880,  and  received  a  patent 
therefor  from  the  United  States,  dated  Jan- 
uary 19,  1891.  Magee  conveyed  the  Paubal 
tract  of  laud  to  plaintiff  October  2,  1889. 
Defendant  owns  land  upon  Paubal  creek 
above  the  land  of  plaintiff,  upon  which  he 
filed  his  declaratory  statement  February  11, 
1890,  and  entered  the  land  at  the  United 
States  land  office  as  a  pre-emptor  January 
C,  1891,  and  received  a  patent  therefor  dated 
December  26,  1891.  The  head  of  plaintiff's 
ditch  for  say  240  feet  is  upon  the  land  pat- 
ented to  defendant  In  April,  1892,  defend- 
ant commenced  the  construction  of  a  ditch 
from  Paubal  creek  to  his  land,  completing  it 
in  the  month  of  May  following,  which  was 
capable  of  carrying  40  inches  of  water,  meas- 
ured under  a  4-lnch  pressure,  and  since  that 
time  has  diverted  the  water  of  the  creek 
therein,  whereby  plaintiff  has  been  depriv- 
ed thereof.  The  theory  of  appellant  is  that, 
as  Ardillo  never  succeeded  to  the  title  of 
Paubal,  the  owner  and  constructor  of  the 
ditch,  he  had  no  title  which  he  could  con- 
vey to  plaintiff,  and  therefore  that  his  deed 
was  inadmissible. 

It  Is  true  that  upon  the  death  of  Paubal 
the  legal  title  to  his  estate  vested  in  his 
heirs,  subject  to  administration,  and  the 
rights  and  incidents  connected  therewith; 
and  the  fact  that  the  wife  of  Ardillo  was 
the  daughter  and  heir,  or  one  of  the 
heirs,  of  Paubal,  did  not  give  to  her  hus- 
band, Ardillo,  a  right  to  convey  the  ditch 
aud  water  right  We  are  not,  however, 
called  upon  to  consider  the  rights  of  the 
heir  or  heirs  of  Paubal.  or  any  rights  de- 
rived from  or  through  them.  Prior  posses- 
sion of  real  property  is  evidence  of  owner- 


ship, and  as  against  those  who  do  not  con- 
nect themselves  with  the  title  such  prior  pos- 
session gives  a  superior  right,  although  the 
true  title  may  be  outstanding  in  a  third  per- 
son, or,  as  in  the  present  case,  in  the  govern- 
ment of  the  United  States.  One  who,  in 
California,  desires  to  appropriate  the  water 
of  a  stream  upon  the  vacant  and  unappro- 
priated public  lands  of  the  United  States 
for  a  useful  purpose,  may  do  so  by  the  con- 
struction of  a  ditch  or  other  medium  of  con- 
duit, and  actually  appropriating  the  water 
and  conducting  it  to  some  point  where  it 
can  be  utilized  in  fulfillment  of  such  useful 
purpose;  and  by  so  doing  he  acquires,  as 
against  all  subsequent  appropriators  and 
riparian  proprietors  acquiring  title  from 
the  United  States  subsequent  to  such  ap- 
propriation, the  right  to  the  quantity  of 
water  thus  appropriated,  and  an  easement 
of  right  of  way  into  and  over  the  public 
land  traversed  by  his  ditch  or  conduit  so 
constructed  and  used  for  such  purpose.  If 
one  animated  by  a  like  desire  to  appropriate 
water  under  like  circumstances  finds  a  ditch 
already  constructed  to  hand,  takes  peaceable 
possession  thereof,  and  appropriates  the 
water  for  a  like  or  similar  useful  purpose, 
he  thereby  acquires  a  like  right  as  against 
all  the  world,  except  the  true  owner,  or  those 
holding  under  or  through  him.  If  nature 
or  art  has  furnished  the  medium  of  appro- 
priation, he  may  avail  himself  of  the  gift  or 
labor  without  being  held  liable  to  those 
having  no  interest  therein,  and  in  no  wise 
connected  therewith.  To  the  owner  of  a 
ditch  thus  possessed  and  used  such  appro- 
priator  must  account  until  his  possession 
and  user  ripens  into  a  title  by  prescription 
or  adverse  user.  His  right  in  such  case  will 
depend  for  priority,  as  against  other  ap- 
propriators of  water  from  the  same  stream, 
upon  the  date  of  his  possession  and  appro- 
priation, and  not  upon  the  date  of  the  orig- 
inal construction  of  the  ditch  and  appropria- 
tion by  some  other  person  under  whom  he 
does  not  hold,  and  between  whom  and  him- 
self there  is  no  privity  of  estate.  His  ap- 
propriation in  such  a  case  is  a  new  and  in- 
dependent one,  and  must  stand  or  fall  upon 
its  own  merits.  It  follows  that  when  Luis 
Ardillo,  in  1882  or  1883,  upon  the  death  of 
Paubal,  entered  into  possession  of  the  Paubal 
ditch  and  land,  appropriated  the  water  of 
Paubal  creek  therein,  and  used  the  same 
for  domestic  purposes  and  for  irrigating  the 
land,  and  continued  such  user  until  1887. 
he  thereby  acquired  a  right  thereto  which 
he  could  convey  to  the  plaintiff,  and  which, 
unless  lost  by  voluntary  abandonment,  was 
prior  in  time  and  superior  in  right  to  the 
claim  of  defendant  to  such  water,  which 
did  not  vest  in  him  as  a  riparian  proprietor 
until  1890,  and  as  an  appropriator  until  1892. 
It  follows  that  the  deed  from  Ardillo  to 
plaintiff  was  properly  admitted  in  evidence. 
It  also  follows,  for  like  reasons,  that  the 
evidence  objected  to  by  defendant,  touch- 
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lng  the  taking  of  possession  and  user  by 
Ardillo  of  the  ditch  and  land  of  Paubal, 
without  a  conveyance,  was  pertinent  and 
proper.  In  this  connection  it  la  proper  to 
state  that  the  finding  of  the  court  (No.  2), 
In  which  It  Is  found  that  the  plaintiff  and 
his  predecessors  in  interest  have  been  the 
owners  of  the  ditch  in  question  since  and 
during  the  year  1874,  is  erroneous.  The  evi- 
dence showed  that  the  ditch  was  constructed 
by  Paubal  as  early  or  earlier  than  1874,  but, 
as  Ardillo  did  not  connect  himself  with  the 
Paubal  title,  his  right  to  the  ditch  cannot 
receive  any  support  therefrom,  and  had  its 
inception  In  his  possession  and  user  com- 
mencing In  1882  or  1883.  The  error  is  tech- 
nical, could  not  harm  the  defendant,  and  is 
not  cause  for  reversal,  for  the  reason  that  a 
finding  that  plaintiff  and  his  predecessors 
have  been  the  owners  of  the  ditch  since  and 
during  1874  is  tantamount  to  a  finding  that 
they  have  been  such  owners  at  every  mo- 
ment of  time  during  such  period;  and,  as 
the  evidence  supports  such  finding  since  1882 
or  1883,  it  fixes  such  ownership  at  a  period 
anterior  by  some  seven  years  to  the  incep- 
tion of  any  right  In  defendant. 

Abandonment 

Appellant  contends  that,  If  the  plaintiff  or 
his  predecessors  in  Interest  ever  had  any 
irrigation  water  right  In  said  ditch,  It  was 
lost  by  abandonment.  The  right  which  is 
acquired  to  the  use  of  water  by  appropria- 
tion may  be  lost,  by  abandonment.  To  aban- 
don such  right  is  to  relinquish  possession 
thereof  without  any  present  intention  to  re- 
possess. To  constitute  such  abandonment, 
there  must  be  a  concurrence  of  act  and  in- 
tent, viz.  the  act  of  leaving  the  premises  or 
property  vacant,  so  that  it  may  oe  appropri- 
ated by  the  next  comer,  and  the  intention  of 
not  returning.  Judson  v.  Malloy,  40  Cal. 
299;  Bell  v.  Mining  Co.,  36  Cal.  214;  Moon 
v.  Rollins,  Id.  333;  St.  John  v.  Kidd,  20  Cal. 
272;  Richardson  v.  McNulty,  24  Cal.  345; 
Wlllson  v.  Cleaveland,  30  Cal.  192.  The  mere 
intention  to  abandon,  if  not  coupled  with 
yielding  up  possession  or  a  cessation  of  user, 
is  not  sufficient;  nor  will  the  nonuser  alone, 
without  an  Intention  to  abandon,  be  held  to 
amount  to  an  abandonment.  Abandonment 
is  a  question  of  fact  to  be  determined  by  a 
jury' or  the  court  sitting  as  such.  Yielding 
up  possession  and  nonuser  is  evidence  of 
abandonment,  and,  under  many  circumstan- 
ces, sufficient  to  warrant  the  deduction  of 
the  ultimate  fact  of  abandonment  But  it 
may  be  rebutted  by  any  evidence  which 
shows  that,  notwithstanding  such  nonuser 
or  want  of  possession,  the  owner  did  not  In- 
tend to  abandon.  The  finding  of  the  court 
does  not  uphold  the  contention  of  appellant, 
and  In  this  respect  is  correct.  The  most 
that  can  be  said  in  favor  of  an  abandonment 
is  that  for  several  years  after  the  sale  by 
Ardillo  of  the  land  to  Magee.  and  the  con- 
veyance of  the  ditch  and  water  right  to 


plaintiff,  but  little  water  was  used  from  the 
ditch  for  irrigation,  and  that  the  ditch  be- 
came so  obstructed  by  debris  and  vegetable 
matter  that  it  would  conduct  but  a  small 
quantity  of  water.  It  was  used,  however, 
all  along  to  convey  water  for  domestic  pur- 
poses and  to  some  extent  for  the  purposes 
of  Irrigation.  The  intention  of  the  plaintiff 
to  retain  his  right  was  made  plainly  mani- 
fest by  requesting  the  defendant  who  for. 
some  time  was  in  the  occupancy  of  the  Pau- 
bal tract  of  land,  to  keep  the  water  running 
in  the  ditch;  by  his  effort  to  sell  the  water 
right,  and  later,  when  he  succeeded  to  the 
ownership  of  the  Paubal  tract  by  planting 
some  14  acres  to  olive  trees,  which  could 
not  be  nurtured  without  the  water  from  this 
ditch;  and  by  his  clearing  out  the  ditch  and 
running  the  water  through  it  except  when 
prevented  by  the  acts  of  defendant.  No 
question  of  adverse  possession  or  adverse 
user  for  a  period  sufficient  to  constitute  a 
right  arises  In  the  case,  and  under  the  adju- 
dications of  this  court  In  the  cases  cited,  and 
many  others  of  like  tenor  and  effect,  It  is 
not  perceived  how  the  court  below  could 
with  any  propriety  have  found  in  favor  of 
an  abandonment  The  declaration  of  plain- 
tiff in  his  letter  to  defendant  of  April  20, 
1893,  in  which  he  stated  that  "the  difference 
between  us  is  only  one-sixth  of  the  stream, 
worth  about  $200,"  and  which  is  relied  upon 
by  appellant  as  proof  that  the  plaintiff  only 
claimed  one-sixth  of  the  water,  was  fully 
explained  by  plaintiff,  where  he  said  he  and 
defendant  were  trying  to  compromise;  that 
he  had  offered  to  take  two-thirds  of  the  wa- 
ter, and  In  response  defendant  had  proposed 
that  each  take  one-half  of  the  water.  This 
would  leave  a  one-sixth  over  which  they  dif- 
fered, and  thereupon  he  suggested  the  folly 
of  a  suit  at  law  which  would  cost  $1,000, 
over  a  one-sixth  which  was  worth  but  $200. 
Nothing  seems  to  have  come  of  the  attempt 
to  compromise,  and  the  evidence,  if  admissi- 
ble, was  entitled  to  no  weight  No  estoppel 
was  pleaded,  and  none  was  proven.  The 
evidence  as  to  the  quantity  of  water  appro- 
priated through  plaintiff's  ditch  ranged  from 
1  Inch  to  100  Inches:  The  court  found  25 
Inches  as  the  quantity  to  which  Utt  was  enti- 
tled, and  this  finding  cannot  be  disturbed. 
The  judgment  and  order  appealed  from 
should  be  affirmed. 

We  concur:  HAYNES,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(4  ArU.  317) 

HAWKE  v.  WENT  WORTH. 

(Supreme  Court  of  Arizona.   March  25,  1895.) 

Dismissal  or  Action— County  Suhervisors— 
Powers. 

1.  Where  the  defendant  in  an  action  for  the 
possession  of  a  public  office  filed  a  cross  corn- 
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filaint,  claiming  the  right  to  possession,  and  al- 
eging  that  plaintiff,  after  commencing  the  ac- 
tion, ousted  him  of  possession,  it  was  proper  to 
'refuse  to  dismiss  the  action  on  plaintiffs  motion, 
and  to  proceed  to  trial  on  the  cross  complaint. 

2.  Under  Rev.  St.  tit.  62,  providing  for  an 
action  against  one  who  usurps  a  public  office, 
the  board  of  supervisors  of  a  county  has  no  pow- 
er to  determine  the  title  of  one  of  its  members 
to,  or  his  fitness  for,  the  office  of  supervisor. 

3.  The  board  of  county  supervisors  has  no 
power  to  elect  a  successor  to  one  of  its  resign- 
ing members,  except  conjointly  with  the  probate 
judge,  as  prescribed  by  Rev.  St  par.  388. 

Appeal  from  district  court,  Cochise  coun- 
ty; before  Justice  R.  E.  Sloan. 

Action  by  Nat  E.  Hawke  against  A.  Went- 
worth.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

This  is  an  action  by  Hawke  against  Went- 
worth  for  the  office  of  clerk  of  the  board  of 
supervisors  of  Cochise  county,  under  the 
provisions  of  title  62  of  the  Revised  Stat- 
utes. Plaintiff,  after  obtaining  leave  to  in- 
stitute this  action,  on  August  21,  1893,  filed 
his  complaint,  alleging  that  on  or  about  the 
3d  day  of  January,  1893,  he  was  legally  and 
properly  elected  and  appointed  to  the  office 
of  clerk  of  the  board  of  supervisors  of  Co- 
chise county,  and  duly  qualified  as  such  ac- 
cording to  law,  and  entered  upon  the  duties 
of  said  office,  and  was  in  possession  of  said 
office,  and  the  books  thereof,  on  the  6th  of 
July,  1893;  that,  on  the  date  last  mention- 
ed, defendant,  in  collusion  with  James  Rell- 
ly  and  James  P.  McAllister,  the  said  Reilly 
and  McAllister  then  and  there  unlawfully 
usurping  the  office  of  supervisors  of  said 
county,  unlawfully  and  wrongfully  assem- 
bled at  the  courthouse,  in  said  county,  as  a 
board  of  supervisors  of  said  county,  and 
then  and  there  unlawfully  elected  and  ap- 
pointed said  defendant,  Wentworth,  to 
plaintiff's  said  office  of  clerk  of  the  board  of 
supervisors  of  said  county;  and  that  said 
defendant  then  and  there  did  usurp  and 
take  possession  of  said  office,  and  plaintiff 
was  excluded  therefrom  by  defendant  To 
this  complaint  defendant  filed  an  answer 
in  the  nature  of  a  cross  complaint,  averring 
that  he  was  duly  elected  and  appointed 
clerk  of  the  board  of  supervisors  of  Cochise 
county  on  July  7, 1893,  and  duly  qualified  as 
such  on  that  date,  according  to  law,  and 
that  on  that  date  plaintiff  had  possession  of 
said  office,  and  the  books  and  papers  there- 
of; that  on  that  date  he  instituted  suit  In 
the  probate  court  of  said  county  against 
plaintiff  to  recover  the  books,  papers,  and 

records  of  said  office,  and  that  on  the   

day.  of  July,  1893,  Judgment  was  rendered 
by  said  court  in  favor  of  defendant  against 
plaintiff  for  the  said  books,  etc.,  and  that 
thereafter,  on  the  13th  day  of  July,  under 
the  proper  writ  from  said  court,  duly  ex- 
ecuted by  a  proper  officer,  the  said  books, 
papers,  and  records  of  said  office  were  de- 
livered to  defendant;  that  thereafter,  on 
September  8,  1893,  while  defendant  was  in 
possession  of  said  office,  and  the  books,  pa- 


pers, and  records  thereof,  plaintiff,  with  the 
aid  of  the  sheriff  of  said  county  and  other 
persons,  forcibly  and  unlawfully  entered 
into  the  room  or  office  of  the  clerk  of  the 
board  of  supervisors,  and  expelled  defend- 
ant therefrom,  and  took  possession  of  said 
books,  papers,  and  records,  and  plaintiff 
since  that  date,  September  &  1893,  has  had 
possession  of  said  office,  books,  papers,  and 
records.  Defendant  demanded  judgment 
for  the  possession  of  said  office,  books,  pa- 
pers, and  records.  The  case  coming  on  for 
trial,  plaintiff  dismissed  his  complaint  and 
the  trial  was  had  on  defendant's  cross  con- 
plaint,  against  plaintiff's  objections,  and 
judgment  was  entered  for  defendant  and 
from  that  judgment  plaintiff  appeals. 

At  the  general  election,  1890t  Scott  White 
was  elected  supervisor  of  Cochise  county 
for  a  term  of  four  years,  commencing  Jan- 
uary 1,  1891,  and  duly  qualified  as  such, 
and  entered  upon  the  duties  thereof.  At  the 
general  election,  1892,  W.  K.  Perkins  and 
James  P.  McAllister  were  elected  super- 
visors of  said  county  for  terms  of  two  years, 
commencing  January  1,  1893,  and  duly  qual- 
ified and  entered  upon  the  discbarge  of  the 
duties  thereof.  McAllister,  at  the  date  of 
his  election,  was  the  treasurer  of  said  coun- 
ty for  a  term  ending  December  31,  1882. 
The  board  of  supervisors  on  January  l,  1893, 
was  composed  of  Scott  White,  W.  K.  Per 
kins,  and  James  P.  McAllister.  On  Jan- 
uary 3,  1893,  the  board  duly  elected  and  ap- 
pointed Hawke,  this  plaintiff,  clerk  of  the 
board  of  supervisors,  and  be  immediately 
qualified  as  such,  and  entered  upon  the  dis- 
charge of  the  duties  of  said  office.  Imme- 
diately after  the  election  of  plaintiff  as 
clerk,  White  and  Perkins,  as  supervisors, 
and  Hawke,  as  clerk,  refused  to  recognise 
McAllister  as  a  member  of  the  board  of 
supervisors,  and  McAllister  applied  to  the 
district  court  for  a  mandamus  to  compel  the 
said  parties  to  recognize  him  as  such  officer. 
This  suit  he  prosecuted  to  a  successful  ter- 
mination in  the  district  court.  The  defend- 
ants appealed  to  this  court  and  said  judg- 
ment was  affirmed.  36 .  Pac.  170.  About 
January  9,  1893,  White  and  Perkins  passed 
a  resolution,  and  bad  it  entered  upon  toe 
minutes  of  the  board  of  supervisors,  declar- 
ing,- In  effect  that  McAllister  was  not  a 
supervisor,  and  that  there  was  a  vacancy. 
This  vacancy  they  proceeded  to  fill  by  elect- 
ing one  E.  A  Nichols,  who  proceeded  to 
qualify  and  act  as  a  supervisor.  Thereaft- 
er, on  January  12th,  White  resigned,  and 
Perkins  and  Nichols  proceeded  to  elect  one 
Frank  Hare  to  fill  the  vacancy  caused  by 
White's  resignation.  The  board,  as  then 
formed,  consisted  of  Perkins,  elected  at  the 
general  election  in  1892;  Nichols,  elected  by 
White  and  Perkins  to  fill  a  supposed  va- 
cancy by  the  removal  of  McAllister;  and 
Hare,  elected  by  Perkins  and  Nichols  to  fill 
the  vacancy  caused  by  White's  resignation. 
On  July  6,  1893,  after  due  notice  to  Per 
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kins,  McAllister  and  Monmonier,  probate 
Judge,  met  and  elected  James  Reilly  super- 
visor to  fill  the  yacancy  caused  by  White's 
resignation.  Reilly  immediately  duly  qual-  I 
ified  according  to  law,  and  he  and  McAllis- 
ter entered  the  office  of  the  board  of  super- 
visors, where  Perkins,  Nichols,  and  Hare 
were  then  assembled  as  a  board  of  super- 
visors, with  plaintiff  as  clerk.  Reilly  and 
McAllister  demanded  of  Perkins  to  be  rec- 
ognized by  him  as  members  of  the  board. 
Perkins  declining  to  do  so,  Reilly  was 
chosen  chairman  of  the  board,  and  the 
board  adjourned  until  the  next  day.  On 
the  7th  of  July  the  board  met,  Reilly  and 
McAllister  being  present,  Perkins  absent. 
The  defendant  was  elected  clerk  of  the  board 
of  supervisors,  and  he  duly  qualified  and 
entered  upon  the  discharge  of  the  duties 
thereof.  Defendant  then  instituted  pro- 
ceedings in  the  probate  court  against  Hawke 
to  gain  possession  of  the  books,  papers,  and 
records  of  the  office  of  clerk  of  the  board  of 
supervisors,  obtained  judgment,  and  was 
put  in  possession  thereof;  and  thereafter 
plaintiff,  with  the  aid  of  the  sheriff,  Scott 
White,  and  other  persons,  took  possession 
of  the  room  or  office  of  the  clerk,  and  took 
the  books,  papers,  and  records  of  said  of- 
fice, and,  at  the  time  of  filing  of  said  an- 
swer and  cross  complaint,  plaintiff  had  pos- 
session thereof.  Judgment  was  entered  for 
defendant  From  this  judgment  plaintiff 
appeals. 

Heney  &  Ford,  for  appellant  James  Reilly 
and  Allan  R.  English,  for  appellee. 

ROUSE,  J.  (after  stating  the  facts).  L 
The  first  question  presented  for  our  consider- 
ation is  the  action  of  the  district  court  in  pro- 
ceeding to  the  trial  of  the  case  on  the  answer 
or  cross  bill  of  defendant  after  plaintiff  had 
dismissed  his  complaint  This  suit  was  based 
upon  the  provisions  of  title  62  of  the  Re- 
vised Statutes,  a  statute  giving  a  specific 
right  to  try  the  title  to  an  office.  The  mat- 
ter in  controversy  was  "the  title  to  the  of- 
fice of  clerk  of  the  board  of  supervisors."  At 
the  time  of  filing  the  complaint  plaintiff  was 
not  In  possession  of  the  office.  He  sued  to 
gain  possession.  He  forced  defendant  into 
court  on  that  issue.  Defendant  met  the  is- 
sue by  claiming  he  was  in  possession  by 
right,  and  that  after  being  brought  Into  court 
plaintiff  had  wrongfully  re-entered  and  oust- 
ed him.  The  title  to  the  office  was  the  mat- 
ter in  dispute  at  the  date  the  complaint 
was  filed,  and  remained  the  matter  in  dis- 
pute at  the  date  of  the  trial.  Rev.  St  tit.  62. 
The  court  did  not  err  in  refusing  to  dismiss 
the  action  on  plaintiff's  motion,  and  In  pro- 
ceeding with  the  trial  to  judgment  on  de- 
fendant's answer  or  cross  complaint.  The 
cross  complaint  contained  facts  constituting 
a  cause  of  action  against  plaintiff  for  usurp- 
ing the  office  of  clerk  of  the  board  of  super- 
visors, and  could  be  properly  treated  by  the , 


court  as  an  action  on  behalf  of  defendant 
against  plaintiff  for  said  office,  and  a  trial 
thereon  against  plaintiff  was  proper;  par- 
I  ticularly  inasmuch  as  it  was  averred  there- 
in that  plaintiff,  after  Instituting  the  suit  to 
try  the  title  thereto  by  leave  of  the  court, 
had  taken  the  matter  in  hand,  and  by  his  own 
illegal  acts  had  taken  possession  of  the  office 
before  the  right  thereto  could  be  heard  and 
determined  on  his  complaint  by  the  court 

2.  The  board  of  supervisors  on  January  3, 
1893,  consisted  of  Scott  White,  W.  K.  Per- 
kins, and  James  P.  McAllister,  all  elected  by 
the  people,  the  first  at  the  general  election 
in  1890,  and  the  other  two  at  the  general  elec- 
tion in  1892.  On  the  said  3d  of  January, 
1893,  plaintiff  was  duly  elected  clerk  of  the 
board  of  supervisors.  The  clerk  of  the  board 
of  supervisors  is  elected  by  the  board  of  su- 
pervisors. Rev.  St.  par.  390.  The  office  of 
clerk  of  the  board  of  supervisors  is  held  at 
the  will  of  the  board.  They  can  remove  one 
and  appoint  one  at  pleasure.  Id.  par.  3049. 
Plaintiff,  therefore,  could  only  hold  Jus  office 
during  the  pleasure  of  the  board  of  super- 
visors. 

3.  White  and  Perkins,  as  members  of  the 
board  of  supervisors,  on  January  9,  1893,  de- 
clared a  vacancy  existed  in  the  board  of 
supervisors;  that  McAllister  was  not  a  mem- 
ber thereof;  and  they  proceeded  to  elect  E. 
A.  Nichols  to  fill  said  vacancy.  In  other 
words,  they  declared  that  McAllister  was  not 
a  supervisor,  and  filled  the  supposed  vacancy 
by  electing  Nichols.  White  and  Perkins  pos- 
sessed no  authority  to  pass  on  the  question 
of  McAllister's  title  to  or  qualifications  for 
the  office.  Those  questions  can  only  be  deter- 
mined by  the  district  court  in  proceedings  In- 
stituted therein  for  that  purpose.  Rev.  St. 
tit.  62.  The  acts  of  White  and  Perkins  in 
the  attempted,  removal  of  McAllister,  and  the 
election  of  Nichols,  were  void,  and  McAllis- 
ter did  not  thereby  lose  the  office  of  super- 
visor, and  Nichols  did  not  become  a  membeT 
of  the  board  of  supervisors.  It  follows  from 
the  above  statement  that  Perkins  and  Nich- 
ols did  not  confer  any  right  on  Frank  Hare 
in  their  proceedings  in  electing  him  to  the  of- 
fice of  supervisor  to  fill  the  vacancy  caused 
by  White's  resignation.  Perkins  and  Mc- 
Allister, after  White's  resignation,  were  the 
only  members  of  the  board  of  supervisors. 
The  vacancy  caused  by  White's  resignation 
could  only  be  filled  by  an  election  by  the  re- 
maining supervisors  and  the  probate  judge. 
Rev.  St.  par.  388.  No  such  election  was  held 
to  fill  the  vacancy  until  July  5,  1893.  At 
that  time  McAllister  and  the  probate  judge, 
after  having  served  notice  on  Perkins  to  at- 
tend for  that  purpose,  elected  James  Reilly 
supervisor.  Reilly  qualified  according  to  law, 
and  then  the  board  consisted  of  Perkins,  Mc- 
Allister, and  Reilly.  The  board  of  super- 
visors, as  thus  composed,  on  July  7,  elected 
and  appointed  defendant  clerk  of  the  board 
of  supervisors.  This  board  had  the  power 
to  remove  plaintiff,  and  to  appoint  defendant. 
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Id.  para  390,  3049.  Defendant  was  the  duly 
elected  and  appointed  clerk  of  the  board  of 
supervisors  from  the  7th  day  of  July,  1893, 
and  as  such  entitled  to  the  office,  books,  pa- 
pers, and  records  of  said  office.  It  Is  not  nec- 
essary that  we  should  determine  the  effect  of 
the  acts  of  Perkins,  Nichols,  and  Hare  from 
the  date  of  White's  resignation.  Those  acts, 
aside  from  the  title  of  defendant  to  the  office 
of  clerk  of  the  board  of  supervisors,  are  not 
now  in  question,  and  may  never  come  up  for 
consideration.  During  that  period  McAllister 
was  pressing  his  claim  to  the  office  of  super- 
visor in  the  courts,  and  had  been  successful. 
He  had  applied  for  and  secured  a  writ  of 
mandamus  to  compel  this  plaintiff  and  as- 
sociates to  recognize  him.  The  Issue  present- 
ed by  him  had  terminated  In  his  favor,  but 
the  remedy  was  withheld  on  the  application 
for  an  appeal  granted  on  plaintiff's  appli- 
cation. Defendant,  likewise,  when  entitled 
to  the  office  of  clerk  of  the  board  of  super- 
visors, and  the  books,  papers,  and  records 
thereof,  resorted  to  the  courts  for  relief.  Aft- 
er the  relief  was  granted,  and  he  was  placed 
in  possession  of  the  defendant's  office,  eta, 
plaintiff,  by  force  and  without  any  legal  or 
authorized  power,  took  possession  of  the  de- 
fendant's office,  books,  papers,  and  records, 
and,  when  defeated,  resorted  to  an  appeal, 
pending  which  he  remained  In  office  to  the 
end  of  defendant's  term  of  office.  Under  the 
circumstances,  we  feel  that  It  Is  proper  that 
we  should  suggest  that  the  Judiciary,  having 
jurisdiction  of  the  matters,  should  nave  used 
the  authority  vested  in  it  to  prevent  the  con- 
tinuance of  the  acts  and  conduct  mentioned, 
to  the  end  that  the  fair  reputation  of  the  peo- 
ple of  or  good  county,  for  law  and  order, 
would  not  have  been  tarnished,  and  the  cred- 
it of  the  county  would  not  have  been  im- 
paired, by  the  effect  of  the  issuance  of  de- 
mands against  the  county  by  two  separate 
boards  of  supervisors.  We  are  satisfied  that 
the  parties  whose  acts  are  declared  to  be  il- 
legal were  not  actuated  by  any  Impure  mo- 
tives, other  than  a  selfish  personal  and  in- 
dividual pride  In  each  to  not  be  outdone  by 
an  opponent 

BETHUNE  and  HAWKINS.  JJ.,  concur. 
BAKER,  C.  J.,  took  no  part  in  this  case. 


(4  ArU.  307) 

EVANS  v.  BLAN  KEN  SHIP. 
(Supreme  Court  of  Arizona.    March  9,  1895.) 

Dedication  or  Land  for  Park  —  Acceptance — 
Taxation  by  Citv— Effect  as  Estoppel. 
1.  Plaintiff's  grantor  platted  certain  land, 
and  on  the  map  thereof,  made  and  recorded  at 
the  instance  of  his  agent,  the  land  in  dispute 
was  laid  ont  as  a  park,  double  the  size  of  the  sur- 
rounding squares,  and  marked  "Public  Grounds," 
and  the  street  which,  if  extended,  would  have 
run  throngh  it,  was  marked  "Park  Avenue." 
Lots  sold  in  the  addition  by  the  grantor  were 
conveyed  with  reference  to  the  map.  Held  that, 
though  the  grantor  afterwards  offered  the  land  in 
suit  to  the  state  for  a  capitol  site,  its  dedication 
to  the  city  as  a  public  square  was  complete. 


2.  Where  a  square  in  an  addition  platted 
in  1880  was  shown  on  the  map  as  a  park,  and 
the  owner  sold  different  lots  to  the  public  with 
reference  to  the  map,  it  is  a  sufficient  accept- 
ance of  the  dedication  for  park  purposes  that 
in  1888  the  city  ordered  the  "plaza   cleared  up. 

3.  The  city  is  not  precluded  from  claiming 
land  dedicated  to  the  public  for  park  purpose* 
by  the  fact  that,  after  the  dedication,  it  asaemti 
the  land  for  municipal  taxes. 

Appeal  from  district  court,  Maricopa  coun- 
ty; before  Justice  R.  E.  Sloan. 

Trespass  by  John  M.  Evans  against  J.  W. 
Blankenship.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

W.  H.  Stillwell,  for  appellant  I*.  EL  Chal- 
mers, for  appellee. 

BETHUNE,  J.  This  Is  an  action  of  tres- 
pass Instituted  by  plaintiff,  the  appellant  here, 
on  the  13th  day  of  June,  189L  against  defend- 
ant and  appellee,  who  was  the  city  marshal 
of  the  city  of  Phoenix,  for  tearing  away  a 
fence  erected  by  plaintiff  around  a  tract  of 
land  In  what  is  known  as  "Neahr's  Addition 
to  the  City  of  Phoenix,"  and  claimed  by  plain- 
tiff as  his  property  in  fee,  under  a  deed  from 
the  executor  of  David  Neahr,  deceased,  dat- 
ed July  25,  1885.  Defendant  admitted  tear- 
ing away  the  fence,  and  justified  as  such  city 
marshal,  acting  under  the  duties  of  his  office 
It  is  stipulated  in  this  case,  among  other 
things,  that  on  the  5th  day  of  October,  1875, 
one  David  Neahr  became  the  owner  in  fee 
simple  of  the  N.  E.  %  of  section  7,  township 
1  N.,  range  3  E.,  Gila  and  Salt  River.  Merid- 
ian, containing  100  acres,  and  that  the  land 
in  dispute  in  this  action  is  a  part  of  said  quar- 
ter section;  "that  about  the  year  1880  said 
David  Neahr,  then  being  the  owner  of  said 
quarter  section  of  land,  platted  the  same  into 
lots,  blocks,  streets,  and  alleys";  and  that 
said  David  Neahr  made  sales  of  divers  lots  of 
land  in  Neahr's  addition  to  the  city  of  Phoe- 
nix during  his  lifetime,  reference  being  had 
to  the  map  of  one  Patrick,  a  surveyor,  for  a 
more  complete  description  of  the  property 
sold;  "that  said  David  Neahr  died  prior  to 
April  25,  1884." 

The  question  in  this  case  is  whether  or  not 
the  lot  of  the  land  in  dispute  was  dedicated 
by  Neahr  in  his  lifetime  as  a  public  square. 
The  land  in  dispute  appears  on  a  map  (which 
is  a  part  of  the  record  in  this  case)  as  a  park 
laid  out  in  walks,  with  a  circle  in  the  center, 
and  Is  in  size  double  that  of  the  surrounding 
blocks  or  squares,  which  are  cut  up  into  lots, 
and  divided  from  each  other  and  the  land  in 
dispute  by  streets  and  alleys.  There  is  do 
other  designation  given  to  this  tract  in  dis- 
pute than  that  mentioned,  except  the  figures 
"570"  on  its  sides  and  "300"  on  its  ends,  and 
among  the  references  on  the  margin  of  the 
map  these  words:  "Public  Grounds,  570- 
800."  This  map,  as  the  record  shows,  is  a 
copy  of  a  map  of  Neahr's  addition  to  the  city 
of  Phoenix  made  by  H.  L.  Patrick,  a  sur- 
veyor, on  the  6th  day  of  March.  1880,  and 
filed  by  him  in  the  office  of  the  county  record 
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er  of  Maricopa  county  on  that  day.  It  was 
shown  that  the  original  map,  after  being  in 
the  recorder's  office  some  time,  had  become 
much  worn,  and  "about  to  fall  to  pieces,"  and 
about  the  year  1889  or  1800  was  copied  into 
a  book  In  the  recorder's  office,  at  the  instance 
of  the  city  council  of  Phoenix,  since  which 
time  the  original  became  lost,  and  could  not 
be  found.  It  is  contended  by  appellant  that 
the  evidence  falls  to  show  that  the  map  re- 
lied on  is  a  copy  of  a  map  made  by  David 
Neahr,  or  authorized  to  be  made  by  him,  of 
his  addition  to  Phoenix;  but  we  think  the 
evidence  on  that  point  admits  no  other  con- 
clusions than  that  the  map  offered  In  evi- 
dence was  a  copy  of  the  original,  and  the 
only  map  of  Neahr's  addition  made  by"  Pat- 
rick. Patrick  himself  testifies  that  It  was, 
and  Osborn,  the  county  recorder,  testifies  that 
It  was  a  copy  of  the  map  which  Patrick  filed 
In  the  recorder's  office,  which  he  saw  In  1883, 
and  which  remained  there  from  that  time  un- 
til 1880.  There  Is  no  evidence  contradicting 
these  two  witnesses,  or  establishing  any  other 
hypothesis  than  the  fact  that  this  map  was 
the  only  one  made  by  Patrick  of  Neahr's  ad- 
dition. The  record  discloses  the  fact  that 
Patrick  made  the  map  at  the  instance  of  one 
De  Forrest  Porter,  with  whom  David  Neahr 
made  a  contract  during  his  lifetime,  to  wit, 
May  3, 1870,  placing  in  the  hands  of  said  Por- 
ter, for  sale  and  disposal,  the  said  N.  E.  % 
section  of  land  comprising  Neahr's  addition, 
and  agreeing  that  said  Porter  should  have 
full  control  of  said  property  "in  negotiating 
sales  thereof,  and  in  placing  the  same  on  the 
market";  and,  using  the  language  of  the  con- 
tract, "it  is  further  agreed  that  the  last  de- 
scribed tract  of  land  [said  N.  E.  %]  is  to  be 
subdivided  Into  lots,  the  size  and  numbers  as 
shall  be  determined  upon  by  theparties  hereto 
hereafter,  and  shall  be  sold  according  to  subdi- 
visions so  made."  Appellant  claims  that  none 
of  the  acts  of  Porter  and  Patrick  amounted  to 
a  dedication  by  Neahr  of  the  land  in  question; 
and,  truly,  they  might  not  have,  had  no  action 
been  taken  by  Neahr  to  ratify  and  indorse  the 
acts  of  them  both  by  his  making  sales  of  di- 
vers lots  of  land  in  Neahr's  addition,  refer- 
ence being  had  to  this  map  made  by  Patrick, 
at  the  instance  of  Porter,  for  a  more  complete 
description  of  the  property  sold,  which  the 
stipulation  shows  he  did.  "His  sanction, 
when  given,  relates  back  to  the  original  trans- 
action, and  gave  equal  effect  to  It  as  If 
he,  the  principal,  had  been  present"  Bar- 
clay v.  Howell,  6  Pet.  408.  These  acts  of 
Neahr  show  an  Irrevocable  dedication  of  the 
land  In  question  to  the  public,  and  the  fact 
of  recording  or  not  recording  the  map  makes 
no  difference.  "The  mere  act  of  surveying 
land  Into  lots,  streets,  and  squares  by  the 
owner  will  not  amount  to  a  dedication;  yet 
the  sale  of  land  with  reference  to  such  plat, 
map,  or  plan,  whether  recorded  or  not,  will 
amount  to  an  immediate  and  Irrevocable  dedi- 
cation of  such  streets,  etc.,  so  far  as  the  own- 
er la  concerned."    Dill.  Mun.  Corp.  c.  17,  8 


505;  U.  S.  v.  City  of  Chicago,  7  How.  185; 

5  Am.  &  Eng.  Enc.  Law,  pp.  405-407,  and 
many  cases  cited. 

Purpose  of  the  dedication:  Appellant  con- 
tends that,  If  there  was  any  dedication  of 
this  land  to  the  public',  It  was  only  for  the 
purpose  of  a  site  for  capitol  grounds  when 
this  territory  should  become  a  state,  and  In- 
troduced evidence  that  several  times,  begin- 
ning in  the  year  1883,  David  Neahr  offered 
the  land  for  that  purpose  in  letters  to  the 
speaker  of  the  house  of  the  territorial  assem- 
bly. But  at  that  time,  the  dedication  to  the 
public  having  been  complete,  Neahr  had  no 
further  control  over  it.  Huber  v.  Gazley, 
18  Ohio,  18;  San  Leandro  v.  Le  Breton,  72 
Cal.  170,  13  Pac.  405;  Maywood  Co.  v.  Vil- 
lage of  Maywood,  118  111.  61,  6  N.  E.  860; 
Town  of  Lebanon  v.  Commissioners  of  Wan 
ren  Co.,  9  Ohio,  80.  While  a  party  may 
sometimes  testify  as  to  his  original  inten- 
tion in  regard  to  the  dedication  to  the  public, 
the  dedication  is  generally  proved  by  evi- 
dence of  the  owner's  acts,  together  with  the 
surrounding  circumstances.  Bldlnger  v. 
Bishop,  76  Ind.  244;  McKee  v.  Perch  merit, 
69  Pa.  St  342;  24  Am.  &  Eng.  Enc.  Law. 
p.  9,  and  cases  cited.  By  reference  to  the 
map  of  Neahr's  addition  in  the  record  of 
this  case,  it  will  be  observed  that  the  street 
which  would  run  through  this  land  if  ex- 
tended is  marked. on. the. map  as  "Park  Ave- 
nue," on  both  sides  of  the  tract,  which  fur- 
nishes some  evidence  that  the  donor  Intend- 
ed that  the  tract  should  be  a  park,  what- 
ever Ideas  he  may  have  afterwards  enter- 
tained of  its  becoming  a  site  for  the  capitol 
building. 

As  to  the  acceptance  by  the  city  of  Phoe- 
nix: "In  order  to  dedicate  property  for  pub; 
He  use  In  cities  and  towns  and  other  places, 
It  Is  not  essential  th&tJthe  right  to  use  the 
same  shall  be  vested  In  a  corporate  body. 
It  may  exist  In  the  public,  and  have  no  other 
limitation  than  the  wants  of  the  community 
at  large."  New  Orleans  v.  U.  S.,  10  Pet. 
662.  "And,  where  such  lots  and  streets  ded- 
icated by  plat  are  afterwards  included  In  an 
old  and  adjoining  town  by  extending  the 
corporate  limits  thereof,  no  proceedings  by 
the  corporate  authority  for  the  condemna- 
tion of  any  such  streets  are  necessary.  They 
are  already  public  streets  by  prior  dedlca-  • 
tlon."   Fulton  v.  Town  of  Dover  (Del.  Ch.) 

6  AtL  633.  "The  open  square  In  a  town  may 
be  dedicated  to  the  public  by  Its  owner,  and 
a  formal  acceptance  by  the  town  is  not 
necessary  to  make  the  dedication  complete. 
Acceptance  may  be  presumed  If  the  gift  Is 
beneficial,  and  user  is  evidence  that  it  is 
beneficial.  No  particular  length  of  time  Is 
necessary  to  make  a  dedication  binding.  Ab- 
bott v.  Cottage  City  (Mass.)  10  N.  E.  325. 
"The  public  authorities  must  be  allowed  a 
reasonable  time  for  opening  and  improving 
public  streets,  as  their  resources  and  pub- 
lic necessity  may  allow  and  require.  Town 
of  Lake  View  v.  Le  Bahn,  120  111.  92,  9  N. 
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pacific  Reporter,  vol  sa. 


(Wash. 


B.  2G9;  Meier  t.  Railway  Co.,  16  Or.  500, 
19  Pac  610.  This  land  did  not  become  a 
part  of  the  city  of  Phoenix  until  the  year 
1885,  but  certainly  It  had  been  accepted  on 
the  part  of  the  public  by  those  persons  who 
had  bought  lots  In  the  addition.  Archer  v. 
Salinas  City,  93  Cal.  43,  28  Pac.  839.  And 
on  the  6th  of  February,  1888,  the  city  coun- 
cil of  Phoenix,  upon  the  petition  of  several 
citizens  that  the  plaza  In  Neahr's  addition 
be  cleared,  plowed,  and  ditched,  Instructed 
the  street  and  alley  committee  to  "clear  up 
the  plaza."  This,  alone,  we  think,  was  a 
sufficient  and  timely  acceptance  by  the  city. 
If,  In  fact,  any  acceptance  by  It  was  neces- 
sary. 

The  only  remaining  point  to  be  noticed  Is 
as  to.  the  estoppel  of  the  city  by  reason  of 
Its  baying  assessed  this  land  for  municipal 
taxes.  On  that  point  we  are  satisfied  with 
the  doctrine  enunciated  In  the  case  of  San 
Leandro  v.  Le  Breton,  72  Cal.  170, 13  Pac.  405, 
wherein  the  court  says:  "When  the  block  was 
dedicated  to  the  use  of  the  public  as  a  pub- 
lic square,  it  became  a  part  of  the  pub- 
lic grounds  of  the  town,  and  could  not  be 
legally  assessed  or  taxed  for  state,  county, 
or  municipal  purposes;  and  the  erroneous 
action  of  officials  In  the  respects  named 
could  not  impair  the  rights  of  the  public  or 
confer  rights  upon  the  defendant  The  doc- 
trine of  estoppel  has  therefore  no  applica- 
tion." 

The  Judgment  of  the  district  court  Is  af- 
firmed. 

ROUSE  and  HAWKINS.  JJ.,  concur. 
BAKER,  C.  J.,  having  been  of  counsel  for 
the  appellee  In  the  court  below,  took  no  part 
In  the  decision  of  said  cause. 


(11  Wash.  486) 

STEAUBLI  t.  BLAINE  NAT.  BANK. 

(Supreme  Court  of  Washington.   March  18, 
1895.) 

CONTBTANCB  OF  PSRSOXALTT— IDENTITY  Of  PHO*- 
BKTT— WaRBHOCSBMAH'B  RBCBJPT. 

1.  A  mill  owner,  to  secure  his  note,  gave 
the  payee  a  receipt  signed  by  the  manager  or  his 
mill,  as  "warehouseman,"  stating  that  150,000 
shingles,  valued  at  $240,  were  in  the  dry  house 
of  his  mill,  subject  to  the  order  of  the  payee.  At 
the  time  the  receipt  was  (riven  the  shingles  were 
in  the  process  of  manufacture.  The  dry  house 
was  a  place  where  the  surplus  shingles,  the 
product  of  the  mill,  were  stored  until  ready  for 
shipment.  Held,  that  the  title  to  the  quantity 
of  shingles  named  did  not  pass  to  the  holder  of 
the  receipt,  so  as  to  support  an  action  by  him 
against  one  who  interfered  therewith. 

2.  The  fact  that  a  receipt  given  by  a  mill 
owner  is  signed  by  the  manager  of  his  mill,  as 
"warehouseman,"  does  not  make  it  a  warehouse- 
man's receipt 

Appeal  from  superior  court,  Whatcom  coun- 
ty; John  R.  Winn,  Judge. 

Action  by  T.  Q.  Steaubll  against  the  Blaine 
National  Bank.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed. 


A.  E.  Mead  and  Black  &  Learning,  for  ap- 
pellant.   No  appearance  for  respondent 


HOTT,  C.  J.  This  action  was  brought  to 
recover  the  sum  of  $240,  which,  It  was  al- 
leged, had  been  received  by  the  defendant 
for  the  use  and  benefit  of  the  plaintiff.  The 
proofs  disclosed  the  fact  that  it  was  claimed 
that  the  defendant  had  received  the  pro- 
ceeds of  150,000  shingles  which  belonged  to 
plaintiff.  Hence,  the  first  question  to  be  de- 
cided Is  as  to  the  title  to  the  shingles,  the 
proceeds  of  which,  It  was  alleged,  had  been 
appropriated  by  the  defendant  If  it  does 
not  appear  from  the  proofs  that  such  shin- 
gles were  the  property  of  the  plaintiff,  it 
will  be  unnecessary  to  Inquire  further  as  to 
the  rights  of  the  parties.  His  claim  of  title 
grew  out  of  a  transaction  substantially  as 
follows:  He  made  a  loan  of  $200  to  the 
proprietor  of  a  mill  engaged  in  the  manu- 
facture of  shingles,  and  took  a  note  therefor, 
and,  as  security  for  Its  payment  received  an 
instrument  in  the  following  form:  "Inter- 
national Mill  Co.,  Manufacturers  of  Cedar 
Shingles.  J.  B.  Chown,  Proprietor.  Blaine. 
Wash.,  Nov.  18,  1801.  Received  from  J.  B. 
Chown  150,000  shingles,  valued  at  $240,  sub- 
ject to  the  order  of  T.  Q.  Steaubll,  now  in 
dry  house  at  mill.  C.  H.  Mc Knight  Ware- 
houseman." At  the  time  this  receipt  wa» 
given  the  shingles  In  question  were  in  proc- 
ess of  manufacture.  The  C.  EL  McKnlght 
who  signed  it  as  warehouseman  was  the 
manager  of  the  mill,  and  the  so-called  ware- 
house was  a  place  where  the  surplus  product 
of  the  mill  was  stored  until  ready  for  ship- 
ment Did  the  title  to  the  quantity  of  shin 
gles  therein  stated  pass  to  the  holder  of  such 
receipt?  It  is  clear  that  the  title  to  no  par 
tlcular  lot  of  shingles  passed,  for  the  reason 
that  there  was  no  segregation  nnd  setting 
aside  of  the  particular  shingles  therein  de 
scribed;  and  In  our  opinion  it  is  equally 
clear  that  no  title  passed  to  the  quantity  of 
shingles  therein  mentioned,  for  two  reasons 
First  because  there  was  no  proof  of  anv 
uniform  character  or  value  of  all  of  the  shin 
gles  that  were  stored  in  the  warehouse;  and. 
second,  there  was  no  proof  which  would  war- 
rant us  in  holding  that  the  receipt  in  ques- 
tion constituted  what  is  known  as  a  "ware 
houseman's  receipt"  The  only  thing  in  the 
least  tending  to*give  it  that  character  was 
the  addition  of  the  word  "warehouseman" 
to  the  signature  of  McKnlght;  and  this  was 
entirely  insufficient  for  that  purpose,  in  view 
of  the  fact  shown  by  the  plaintiff's  own  tes- 
timony, to  the  effect  that  the  shingles  were 
held  by  the  mill  company  under  substantially 
the  same  conditions  as  the  product  of  mills 
of  the  kind  is  generally  held.  The  only  way 
that  title  to  any  specific  portion  of  the  prod- 
uct of  the  mill  could  pass  would  have  been 
by  such  a  description  as  would  enable  the 
exact  property  intended  to  be  conveyed  to  be 
identified,  and  selected  from  that  with  which 
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It  was  surrounded,  or  by  having  it  so  set 
aside  and  taken  possession  of  by  the  one 
claiming  title  thereto  as  to  constitute  a 
change  of  possession  from  the  grantor  to  the 
grantee,  within  the  meaning  of  our  statute 
as  to  sales  of  property  of  the  value  of  $50 
or  more.  What  we  have  said  in  reference  to 
the  acts  necessary  to  pass  title  has,  of  course, 
been  in  view  of  the  circumstances  of  this 
case,  and  it  is  not  our  intention  to  here  de- 
cide as  to  the  acts  necessary  when, the  con- 
troversy is  between  the  grantor  and  the  gran- 
tee. Here  the  question  was  between  the 
grantee  and  a  stranger  to  the  contract,  who, 
it  was  claimed,  had  interfered  with  the  prop- 
erty. At  the  time  the  plaintiff  rested,  a 
prima  facie  case  had  not  been  made  out 
against  the  defendant,  and  the  motion  for  a 
nonsuit  should  have  been  granted.  The  Judg- 
ment will  be  reversed,  and  the  cause  remand- 
ed, with  Instructions  to  grant  such  motion 
and  dismiss  the  action. 

DUNBAR,  SCOTT,  ANDERS,  and  GOR- 
DON, JJ.,  concur. 


<11  Wash.  308) 

HOPKINS   et  al.   T.  JAMIESON-DIXON 
MILL  CO.  et  al.  (GALT  et  al.,  Inter- 
veners). 

(Supreme  Court  of  Washington.   March  1, 
1895.) 

Mechanics'  Liens  —  Chaxqb  in  Law  — Effect- 
Notice  of  Claim— Name  of  Employer 
—Owner  of  Property. 

1.  The  provision  of  the  lien  act  of  1893, 
that  all  actions  to  enforce  liens  for  labor  and 
materials  "now  pending  shall  be  proceeded  with 
under  the  law  as  it  exists  at  the  time  this  act 
takes  effect."  does  not  require  actions  subse- 
quently brought,  to  enforce  liens  for  labor  and 
materials  previously  furnished,  to  be  proceeded 
with  under  the  previous  law. 

2.  Under  the  provision  of  the  lien  act  of 
1893,  allowing  claimants  to  join  in  the  enforce- 
ment of  their  liens,  the  joint  notice  of  two  per- 
sons claiming  separate  liens  is  valid. 

3.  An  allegation  in  the  notice  of  a  claim 
that  the  labor  was  performed  and  materials  fur- 
nished at  the  request  of  a  person  named,  who 
was  at  the  time  "the  foreman  or  superintendent 
of"  the  defendant,  "and  the  person  having  charge 
of  said  work,"  sufficiently  complies  with  the 
statutory  requirement  that  such  notice  shall 
state  "the  name  of  the  person  by  whom  the  la- 
bor was  employed." 

4.  A  notice  of  lieu  claim,  alleging  that  the 
name  of  the  owner  of  the  property  is  J.,  and  that 
one  S.  is  owner  of  the  ground  on  which  the  prop- 
erty is  located,  and  setting  forth  a  leasehold  in- 
terest in  J.,  sufficiently  complies  with  the  statu- 
tory requirement  that  the  notice  shall  give  the 
name  of  the  reputed  owner  of  the  premises, 
though  S.  is  not  the  owner  of  the  land. 

5.  A  notice  which  states  that  the  labor  and 
materials  were  furnished  "at  the  special  in- 
stance and  request  of"  the  defendant  company, 
"acting  therein  by  A.  J.,  its  president,"  suffi- 
ciently names  the  person  with  whom  the  contract 
was  made,  and  proof  that  the  employing  was 
done  by  another  member  of  the  defendant  com- 
pany will  not  affect  the  lien. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 
.Action  by   Paul   Hopkins  and  William 


Strohl  against  the  Jamieson-Dixon  Mill  Com- 
pany, a  corporation,  and  others,  to  foreclose 
seven  material  and  labor  liens.  Judgment 
for  plaintiffs,  and  defendant  J.  M.  Arthur  & 
Co.,  claiming  as  owner  of  the  machinery  and 
mortgagee  of  the  interest  of  the  Jamieson- 
Dixon  Mill  Company  in  the  buildings  and 
land,  appeals.  Affirmed. 

Greene  &  Turner,  for  appellant.  H.  B. 
Slauson,  for  respondents  Hopkins  and  Strohl. 
Shank  &  Smith,  for  respondents  McMaster 
&  Potts.  Jenner,  Legg  &  Williams,  for  in- 
tervener Stlmson  Mill  Company. 

DUNBAR,  J.  This  is  an  action,  hi  equity 
to  foreclose  seven  material  and  labor  liens 
upon  a  shingle  mill  and  dry  house.  The  lien 
claimants  are  respondents  Hopkins,  Strohl, 
McMaster,  Potts,  Seattle  Brick  &  Tile  Com- 
pany, Gait  Bros.  &  Co.,  and  Stimson  Mill 
Company.  Jamieson-Dixon  Mill.  Company 
owned  the  building  and  a  leasehold  interest 
in  the  land,  subject  to  the  claims  of  appel- 
lant, J.  M.  Arthur  &  Co.  This  latter  com- 
pany claimed  to  own  the  machinery,  and  is 
also  the  holder  of  certain  notes  secured  by  a 
mortgage  upon  all  the  estate  and  interest  of 
the  Jamieson-Dixon  Mill  Company  in  the 
buildings,  machinery,  and  land.  Upon  the 
trial,  plaintiffs  having  introduced  certain 
proofs  and  rested,  appellant  moved,  by  sepa- 
rate motions  addressed  to  each  claimant,  to 
each  cause  of  action,  that  said  claims  and 
causes  of  action,  and  each  of  them,  be  dis- 
missed, and  for  a  nonsuit  against  each,  od 
certain  specified  grounds,  each  of  which  mo- 
tions was  denied.  The  work  and  materials 
for  which  these  liens  were  claimed  were  per- 
formed and  furnished  prior  to  the  time  the 
Hen  act  of  1893  went  into  effect,  but  the  ac- 
tions were  brought  subsequent  to  that  time; 
so  that  the  first  question  to  be  determined  in 
the  investigation  of  this  case  is,  does  the  law 
of  1893  or  do  the  prior  acts  control  the  pro- 
cedure In  the  foreclosure  of  these  liens?  If 
it  is  concluded  that  the  law  of  1893  controls, 
then  many  of  the  objections  raised  by  the  ap- 
pellant need  not  be  discussed.  The  act  of 
1893,  entitled  "An  act  creating  and  providing 
for  the  enforcement  of  Hens  for  labor  and 
material,"  seems  to  be  an  independent  code 
on  the  subject  embraced  In  the  title  of  the 
act,  defining  "liens"  and  making  full  provi- 
sion for  their  enforcement;  but  the  last  sec- 
tion of  the  act  is  as  follows:  "All  rights  ac- 
quired under  any  existing  law  of  this  state 
are  hereby  preserved  and  all  actions  now 
pending  shall  be  proceeded  with  under  the 
law  as  it  exists  at  the  time  this  act  shall 
take  effect.  All  acts  or  parts  of  acts  in  con- 
flict with  the  provisions  of  this  act  are  here- 
by repealed."  It  is  conceded,  and  must  be 
under  the  riding  of  this  court  in  Garneau  v. 
Mill  Co.,  8  Wash.  467,  36  Pac.  463,  that  the 
right  to  a  lien,  when  the  labor  had  been 
performed,  was  preserved  by  section  19  Just 
quoted.    It  is,  however,  insisted  by  appel- 
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lant  that,  while  the  right  to  the  Hen  may  be 
preserved,  the  mode  of  enforcing  the  lien  is 
the  mode  prescribed  by  the  act  repealed,  or 
the  act  which  was  In  force  at  the  time  the 
labor  was  performed  or  the  materials  fur- 
nished; that  the  provisions  of  the  law,  so 
far  as  the  act  of  1893  is  concerned,  were  pro- 
spective, and,  had  It  hot  been  for  the  saving 
provisions  of  section  19,  these  rights  them- 
selves would  have  been  lost;  and  that,  con- 
sequently, the  provisions  of  the  new  act  for 
enforcing  the  liens  do  not  apply  to  any  Hens 
the  right  to  which  accrued  before  the  pas- 
sage of  the  act.  It  does  not  seem  to  us  that 
this  contention  can  be  sustained.  The  new 
act  provides  that  "all  actions  now  pending 
shall  be  proceeded  with  under  the  law  as  it 
exists  at  the  time  this  act  shall  take  effect"; 
meaning,  of  course,  the  old  law.  Had  it 
been  the  Intention  that  all  liens  which  were 
in  existence  prior  to  the  passage  of  the  act 
of  1893  should  be  enforced  under  the  provi- 
sions of  the  old  law,  it  doubtless  would  have 
so  expressed  it;  but  it  has  seen  fit  to  restrict 
the  cases  which  shall  proceed  under  the  old 
law  to  actions  which  were  already  pending 
at  the  time  the  new  law  went  into  effect, — 
not  actions  where  the  right  of  action  had  ac- 
crued by  reason  of  the  furnishing  of  labor  or 
material,  but  to  cases  where  the  enforcement 
of  those  rights  had  already  been  commenced 
by  action.  Under  the  ordinary  rule  of  con- 
struction, that  the  expression  of  one  excludes 
the  other,  it  cannot  be  held  that  the  legisla- 
ture intended  that  any  actions  should  be  pro- 
ceeded with  under  the  old  law  except  actions 
already  commenced,  according  to  its  express- 
ed terms.  The  general  proposition  is  laid 
down  in  section  24,  Phil.  Mech.  Liens  (2d 
Ed.),  that  "the  rights  of  parties  under  me- 
chanic's lien  laws  are  to  be  ascertained  and 
fixed  by  the  law  In  force  when  the  contract 
was  made;  but  such  rights  are  to  be  estab- 
lished and  enforced  by  the  law  existing  at 
the  bringing  of  the  suit."  This  general  prop- 
osition exactly  meets  the  requirements  of  this 
case,  and,  while  it  is  conceded  by  the  appel- 
lant, it  urges  that  the  same  author,  in  the 
same  section,  announces  the  further  rule  that 
"when,  however,  a  new  Hen  law  is  entirely 
prospective  In  its  operation,  prior  cases  must 
be  construed  according  to  the  acts  in  force 
when  the  liens  accrued."  An  Investigation 
of  the  cases  cited  in  support  of  this  proposi- 
tion, however,  convinces  us  that  it  in  no  way 
conflicts  with  the  proposition  first  announced, 
but  that  it  has  reference  to  rights,  and  not 
remedies.  In  other  words,  that,  where  a 
right  existed  under  the  old  law,— and  most 
of  the  cases  are  with  reference  to  questions 
of  limitation,— the  right  would  not  be  cur- 
tailed by  the  provisions  of  the  new  law. 
Church  v.  Davis,  9  Watts,  304,  was  one  of 
the  cases  cited  to  sustain  the  text.  The 
opinion  is  very  brief,  the  court  simply  hold- 
ing that,  where  a  time  was  given  for  en- 
forcing the  lien,  a  new  statute,  which  was 
prospective  in  its  operation,  did  not  affect  the 


time  provided  by  the  old  law.  This  rule  does 
not  go  beyond  the  holding  of  this  court  in  the 
case  of  Garneau  v.  Mill  Co.,  supra. 

This  Is  substantially  what  Is  decided  in 
the  Minnesota  cases  cited  by  appellant-  It 
seems  that  according  to  the  opinion  in  the 
case  of  Nelson  v.  Sykes,  44  Minn.  68,  46 
N.  W.  207,  section  19  of  the  new  law  (Laws 
Minn.  1889,  c.  200)  provided  that  the  new 
act  should  not  affect  any  rights  existing  or 
suits  pending  when  the  new  act  should  take 
effect,  and  provided,  further,  that  proceed- 
ings taken  to  enforce  Hens  after  the  new 
act  should  take  effect  should  conform,  as 
far  as  practicable,  to  the  provisions  of  the 
new  act;  and  the  court,  in  passing  upon  the 
case,  where  the  question  involved  was,  as  is 
the  case  at  bar,  a  question  of  limitation,  said, 
after  quoting  the  statute  as  above  noticed: 
"And  so  careful  was  the  legislature  to  avoid 
touching  prior  liens  that  pending  suits  to  en- 
force such  Hens  are  not  to  be  affected,  but 
are  to  go  on,  of  course,  according  to  the 
procedure  under  the  prior  law;  and  even 
future  suits  to  enforce  such  prior  Hens  are 
not  required  to  conform,  except  so  far  as 
practicable,  to  the  procedure  established  by 
the  new  law.  In  view  of  the  exceeding  care 
shown  by  the  legislature  in  these  provisos 
to  avoid  affecting  existing  rights,  it  is  im- 
possible to  conclude  that  it  intended  to  cot 
down  the  time  allowed  by  the  prior  law  to 
record  the  statement,  for  the  purpose  of 
preserving  and  continuing  the  lien  from  six 
months  to  ninety  days."  It  will  be  seen  that 
our  statute  makes  no  provision,  as  did  the 
Minnesota  statute,  that  such  prior  liens  are 
not  required  to  conform,  except  so  far  as 
practicable,  to  the  procedure  established  by 
the  new  law,  and  that  is  really  the  provi- 
sion upon  which  this  case  and  the  succeed- 
ing oases  from  Minnesota  cited  by  appellant 
were  based.  The  author,  Phillips,  however, 
after  laying  down  the  rule  which  we  have 
just  mentioned,  proceeds  In  conformity  with 
the  proposition  first  announced  by  him:  "But 
where  a  new  law  provided  for  a  lien  and  its 
enforcement,  and  repealed  the  previous  law. 
providing  that  'rights  acquired  and  liabili- 
ties incurred  under  the  previous  law  shall 
not  be  affected  by  the  repeal  thereof,'  a  lien 
growing  out  of  a  contract  entered  into  be- 
fore the  passage  of  the  later  act,  but  not 
completed  until  after  it  took  effect,  should 
be  prosecuted  under  the  new  act."  This  is 
substantially  the  provision  of  the  act  of 
1893,  viz.  that  "all  rights  acquired  under  any 
existing  law  of  this  state  are  hereby  pre- 
served." This  text  is  supported  by  Turney 
v.  Saunders,  5  III.  527.  The  author,  continu- 
ing, says:  "A  contract  was  made  and  mate- 
rials furnished  while  the  lien  law  was  in 
force,  but  notice  of  lien  was  not  filed  until  a 
repeal  of  this  law  by  a  later  statute,  whfrh 
provided  a  saving  for  all  liens  then  exist- 
ing. All  subsequent  acts  and  proceedings 
relating  to  the  Hen  or  its  enforcement  wew 
nevertheless  held  to  be  governed  by  the  re- 
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pealing  act."  This  seems  to  be  exactly  on  a 
level  with  the  case  at  bar,  and  in  support  of 
the  text  Is  cited  McOrea  v.  Craig,  23  Cal.522. 
It  is  Insisted  by  the  appellant  that,  while  this 
case  seems  to  sustain  respondents'  contention, 
the  probabilities  are  that  it  was  based  upon  a 
different  statute  from  ours;  but  an  examina- 
tion of  the  case  Itself  convinces  us  that  the 
statutes  were  substantially  the  same.  In 
fact,  the  statute  cited  by  the  court  Is,  if 
anything,  stronger  In  favor  of  the  theory 
that  the  lien  should  be  prosecuted  under 
the  old  law  than  Is  our  statute.  The  provi- 
sion of  the  new  act  in  California  was: 
"Nothing  contained  in  this  act  shall  be 
deemed  to  apply  to  or  affect  any  Hen  here- 
tofore acquired."  St.  1882,  p.  390.  Refer- 
ring to  this  provision,  the  court  in  that 
case  said:  "The  evident  intention  of  section 
24  *  *  *  was  to  save  and  preserve  to  the 
claimants  all  rights  and  liens  acquired  un- 
der the  pre-existing  laws,  which  were  then 
repealed,  but  which,  but  for  such  saving 
clause,  would  have  been  liable  to  be  lost  by 
such  repeal.  •  *  •  After  the  new  stat- 
ute went  into  effect,  all  subsequent  acts 
and  proceedings  relating  to  the  lien  or  its 
enforcement  were  governed  by,  and  must 
have  been  in  accordance  with,  Its  provi- 
sions." And  this,  it  seems  to  us,  is  the  rea- 
sonable construction.  Otherwise  there  would 
be  two  procedures  for  the  enforcement  of 
liens  at  the  same  time,— a  portion  of  them 
proceeding  under  the  did  act,  and  a  portion 
under  the  new,— a  condition  In  the  practice 
which  cannot  be  Justified  by  anything  but 
the  plain  provisions  of  the  law  authorizing 
It. 

In  investigating  these  liens,  then,  with  ref- 
erence to  the  provisions  of  the  new  law, 
viz.  the  law  of  1893,  we  will  briefly  notice- 
the  special  liens.  It  may  be  stated  here  that 
the  Hen  of  the  Stimson  Mill  Company  has 
by  stipulation  been  conceded  and  a  settle- 
ment arrived  at,  so  that  that  case  is  not  now 
before  us.  The  Hens  of  Paul  Hopkins  and 
William  Strohl  are  combined  in  one.  The 
appellant  objects  to  these  liens:    (1)  That 
the  notice  is  not  such  as  Is  provided  by  law, 
because  it  is  the  Joint  notice  of  two  persons 
claiming  separate  Hens;  (2)  that  the  relation 
of  the  person  employing  claimants  is  not 
affirmatively  charged;  (3)  that  the  Hen  con- 
tained no  statement  of  the  terms  of  Hopkins' 
contract;   (4)  that  Hopkins'  claim  is  partly 
for  labor  furnished,  as  distinguished  from 
labor  performed,— that  Is,  It  Is  a  claim  for 
labor  of  third  persons  who  were  enployes  of 
Hopkins;    (5)  that  Strohl's  claim  is  based 
entirely  upon  the  reasonable  value  of  his 
labor,  yet  there  is  absolutely  no  proof  of  the 
reasonable  value  of  the  labor;  (6)  that  both 
Hopkins'  and  Strohl's  liens  are  bad,  because 
they  fail  to  state  the  owner  of  the  ground, 
and  that  they  say  John  Smith,  while  It  is 
admitted  that  the  Sandersons  are  the  real 
owners.  In  regard  to  the  first  objection,  the 
statute  specially  provides  that  any  number  of 
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claimants  may  Join  in  the  same  claim. 
The  provisions  of  the  act  are  simple,  viz.: 
"The  claim  shall  state  as  nearly  as  may  be 
the  time  of  commencement  and  cessation  of 
performing  the  labor  and  furnishing  the  ma- 
terial." That  is  done  in  this  Hen  notice. 
"The  name  of  the  person  by  whom  the  la» 
borer  was  employed."  The  allegation  in  this 
notice  of  claim  is  "that  the  name  of  the 
person  at  whose  request  claimants  perform- 
ed and  furnished  labor  and  furnished  mate- 
rials was  John  McMaster,  and  he  was  at 
the  time  thereof  the  foreman  or  superin- 
tendent of  said  Jamleson-Dixon  Mill  Com- 

'  pany,  or  person  having  charge  of  said 
work";  and  we  think  the  statute  is  fully 
complied  with,  so  far  as  this  objection  !s 
concerned.  "A  description  of  the  property 
to  be  charged"  is  another  essential.  There 
seems  to  be  no  objection  to  the  description 
in  this  case.  "The  name  of  the  owner  or  re- 
puted owner,  If  known;  and,  If  not  known, 
that  fact  should  be  mentioned."  This  notice 
of  claim  alleges  that  "the  name  of  the  owner 
and  reputed  owner  of  such  premises  Is,  and 
at  all  times  mentioned  herein  was,  Jamle- 
son-Dixon  Mill  Company,  and  that  one  John 
Smith  Is  owner  of  the  ground  on  which  said 
plant  Is  located";  setting  forth  a  leasehold 
Interest  of  the  Jamleson-Dixon  Mill  Compa- 
ny. It  seems  to  us  that  this  is  a  sensible 
compliance  with  the  provisions  of  the  stat- 
ute. It  will  not  destroy  the  Hen  claim  be- 
cause the  claimant  was  mistaken  as  to  who 
the  owner  of  the  realty  was,  as  It  eventuated 
In  this  case.  It  was  not  a  mistake  that  mis- 
led any  one  to  his  damage  in  any  particular. 
The  signing  and  verification  is  the  remain- 
ing requirement  of  the  statute.  Under  the 
new  statute,  notice  is  not  required  to  state 
the  terms  of  the  contract,  and  we  are  incUn- 
ed  to  think  that,  if  it  was,  the  terms  ot  the 
contract  are  sufficiently  stated.  This  court 
has  held  that  one  cannot  enforce  a  Hen  for 
the  labor  of  hired  men,  but  we  think  that 
the  testimony  in  this  case  shows,  In  the  case 
of  Hopkins,  that  it  was  substantially  for 
furnishing  and  for  his  own  labor,  and  it  is 
reasonably  shown  by  the  proof  that  the  la- 
bor performed  and  the  materials  furnished 
were  worth  the  amount  claimed.  The  ob- 
jection to  the  Seattle  Brick  &  Tile  Compa- 
ny's Hen  IS  that  the  name  of  the  person  by 
whom  the  Seattle  Brick  &  Tile  Company 
was  employed,  and  to  whom  it  furnished 
material,  is  not  set  forth  in  the  Hen  notice, 
and  that  the  terms  and  conditions  of  claim- 
ant's contract  are  not  set  forth,  because  the 
time  of  payment  is  not  shown;  It  appearing 
by  the  proof  that  there  was  an  arrange- 
ment as  to  the  time  of  payment,  and  that  the 

'proof  shows  that  In  fact  Potts  did  the  em- 
ploying instead  of  Jamleson.  The  proof 
would  not  affect  the  sufficiency  of  these  lien 
claims,  and  the  claim  stating  that  "at  the 
special  Instance  and  request  of  the  Jamie- 
son-Dixon  Mill  Company,  acting  therein  by 
Andrew  Jamleson,  Its  president,  it  furnished 
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and  delivered  to  said  Jamieson-Dlxon  Mill 
Company,"  etc.,  certain  merchandise,  suffi- 
ciently mentions  the  name  of  the  person  by 
whom  It  was  employed,  and  to  whom  It  pro- 
vided material.  We  think  the  claim  was 
sufficient,  and  that  the  proof  substantially 
sustained  it.  We  have  carefully  examined 
all  these  liens,  and,  without  specially  review- 
ing them,  we  think  that  the  objections  to 
them  are  exceedingly  technical  and  untena- 
ble, both  so  far  as  the  sufficiency  of  the 
claims  is  concerned  and  the  sufficiency  of 
the  proof,  and  therefore  think  they  should 
all  be  sustained.  In  fact,  we  are  inclined 
to  think  they  should  be  sustained,  even  un- 
der the  provisions  of  the  old  law.  Some  ob- 
jection is  raised  by  the  respondents  to  the 
decree  of  the  court,  but,  as  no  appeal  was 
taken  from  such  decree  by  the  respondents, 
this  court  will  not  review  it.  The  Judgment 
will  in  all  things  be  affirmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(11  Wuh.  Ill) 
STATE  ex  rel.  BALDWIN  v.  SUPERIOR 
COURT  OF  KING  COUNTY  et  al. 
(Supreme  Court  of  Washington.    Feb.  7,  1895.) 
Wkit  of  Prohibition— Jurisdiction. 

Where  a  court  has  found,  upon  the  facts, 
that  a  person  was  at  the  time  of  her  death  a 
resident,  within  its  jurisdiction,  a  writ  of  prohibi- 
tion will  not  issue  to  prevent  the  execution  of  an 
order  of  such  court  to  produce  the  will  of  the  de- 
cedent. 

Application  for  a  writ  of  prohibition,  upon 
relation  of  Aaron  Baldwin,  against  the  supe- 
rior court  of  the  state  of  Washington,  in  and 
for  the  county  of  King,  and  others,  to  restrain 
the  superior  court  from  enforcing  its  order 
Issued,  requiring  him  to  produce  the  will  of 
his  deceased  wife  for  probate.    Writ  denied. 

Richard  Saxe  Jones,  for  relator.  Donworth 
&  Howe,  for  respondents. 

HOYT,  C.  J.  In  November,  1894,  a  petition 
was  filed  in  the  superior  court  of  King  county 
by  or  on  behalf  of  Jennie  K.  Shay  and  A.  K. 
Shay,  In  which  was  alleged,  among  other 
things,  that  for  two  years  prior  to  the  18th 
day  of  April,  1894,  Lena  Shay  Baldwin  was 
a  resident  citizen  of  the  city  of  Seattle  and 
state  of  Washington,  and  during  all  that  time 
had  personal  property  in  said  city  of  the 
value  of  $1,000  or  more;  that  she  was  the 
owner  of  certain  real  estate  in  the  District 
of  Columbia;  that  on  said  18th  day  of  April 
she  died,  leaving  in  full  force  and  effect  a 
last  will,  which  devised  to  the  petitioners  cer- 
tain property  rights  therein  described;  that 
said  will  came  into  possession  of  Aaron  Bald- 
win, her  husband,  who  was  named  as  execu- 
tor thereof;  that  said  Aaron  Baldwin  was  in 
the  city  of  Seattle  at  the  time  of  the  death  of 
said  Lena  Shay  Baldwin,  and  had  knowledge 
thereof  at  the  time  it  occurred;  that  said 


will  was  in  the  custody  and  control  of  said 
Aaron  Baldwin,  in  the  city  of  Seattle,  state  of 
Washington,  when  said  Lena  Shay  Baldwin 
died;  and  that  he  has  failed  and  refused, 
and  still  refuses,  to  present  said  will  for  pro- 
bate, and  to  qualify  as  executor  thereof.  The 
prayer  of  said  petition  was  that  the  said  will 
might  be  admitted  to  probate,  and  the  said 
Aaron  Baldwin  required  to  qualify  as  execu- 
tor, or  formally  decline  to  act  as  such,  In 
which  latter  event  it  was  prayed  that  said 
A.  K.  Shay  be  allowed  to  qualify  as  adminis- 
trator with  the  will  annexed  of  the  estate  of 
said  Lena  Shay  Baldwin.  It  was  further 
prayed  therein  that  an  order  be  issued  re- 
quiring the  said  Aaron  Baldwin  to  produce 
said  will  within  20  days  after  the  date  of  such 
order,  so  that  it  could  be  probated  in  accord- 
ance with  law.  Such  petition  was  duly  veri- 
fied, and  was  supported  by  the  affidavit  of  A. 
K.  Shay;  and,  founded  thereon,  the  court 
made  an  order  that  said  Aaron  Baldwin  be 
required  to  produce  the  will  of  said  Lena 
Shay  Baldwin,  In  the  probate  department  of 
the  superior  court  of  King  county,  within  20 
days,  and  it  was  further  ordered  that  a  cer- 
tified copy  of  such  order  be  forthwith  served 
upon  the  said  Aaron  Baldwin.  Such  service 
was  made  upon  said  Baldwin  in  the  District 
of  Columbia.  Thereafter,  he  appeared  in  the 
proceeding,  and  moved  the  court  to  set  aside 
such  order,  and,  in  support  thereof,  filed  cer- 
tain affidavits  which  tended  to  show  that  at 
the  time  of  the  death  of  the  said  Lena  Shay 
Baldwin  she  was  not  a  resident  of  the  state 
of  Washington,  but  was  a  resident  of  the 
District  of  Columbia.  The  court  denied  the 
motion,  whereupon  said  Aaron  Baldwin,  as 
relator,  Instituted  this  proceeding,  by  which 
he  seeks  to  have  the  superior  court  prohibited 
from  further  proceeding  In  the  enforcement 
of  said  order,  or  in  the  administration  of  the 
estate  of  the  said  Lena  Shay  Baldwin.  In 
his  petition  for  the  writ  he  sets  up  the  facts 
as  to  the  proceeding  in  the  superior  court, 
and  alleges  that  such  court  will  proceed  in 
the  administration  of  the  estate,  unless  pro- 
hibited from  so  doing.  He  further  alleges 
that  such  court  has  no  Jurisdiction  over  the 
estate  of  said  Lena  Shay  Baldwin,  or  of  his 
person,  and  that  It  has  no  authority  to  pro- 
ceed in  the  matter. 

Writs  of  this  kind  are  only  issued  to  In- 
ferior courts  when  they  are  proceeding  with- 
out, or  in  excess  of,  their  jurisdiction.  Hence, 
It  is  only  necessary  for  us  to  determine  as  to 
whether  or  not  the  superior  court  of  King 
county  would  have  Jurisdiction  to  proceed 
with  the  administration  of  the  estate  of  said 
Lena  Shay  Baldwin,  upon  any  state  of  facta 
which  such  court  would  be  warranted  In  find- 
ing from  the  proofs  offered  or  to  be  offered 
In  the  proceeding.  If  the  jurisdiction  de- 
pends upon  a  question  of  fact,  the  court  in 
which  such  question  Is  presented  must  be  al- 
lowed to  determine  that  fact,  like  any  other; 
and,  if  it  commits  error  in  so  doing,  such  er- 
ror can  be  corrected  on  appeal.     Hence,  it 
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will  furnish  no  foundation  for  a  writ  of  pro- 
hibition. If.  at  the  time  of  her  death,  said 
Lena  Shay  Baldwin  was  a  resident  of  King 
county,  the  courts  thereof  have  original  Juris- 
diction in  the  settlement  of  her  estate.  If 
she  was  a  resident  of  the  District  of  Colum- 
bia, the  courts  of  this  state  would,  under  the 
facts  disclosed  by  this  record,  have  no  Juris- 
diction. It  follows  that  the  only  question 
which  we  are  called  upon  to  decide  "is  as  to 
whether  or  not  the  superior  court  could,  upon 
the  papers  before  it,  find  that  said  Lena  Shay 
Baldwin  was  at  the  time  of  her  death  a  resi- 
dent of  the  city  of  Seattle.  Such  residence 
is  directly  alleged  in  the  petition,  and  denied 
In  the  affidavits  on  the  part  of  the  relator, 
filed  with  his  motion  to  set  aside  the  order. 
Thus  a  question  of  fact  was  presented,  which 
the  superior  court  was  called  upon  to  decide; 
and,  though  such  fact  related  to  the  question 
of  its  Jurisdiction,  any  error  which  it  might 
commit  in  deciding  it  would  furnish  reason 
for  an  appeal,  but  none  whatever  for  the  is- 
sue of  a  writ  of  prohibition.  For  the  pur- 
poses of  this  proceeding,  it  must  be  assumed 
that  the  superior  court  found  as  a  fact  that 
Lena  Shay  Baldwin,  at  the  time  of  her  death, 
was  a  resident  of  Seattle.  By  reason  thereof 
the  courts  of  King  county  had  Jurisdiction  to 
administer  her  estate.  -  If,  In  such  administra- 
tion, errors  or  Irregularities  are  committed, 
the  remedy  by  appeal  is  adequate  for  their 
correction. 

The  relator  has  argued  that,  upon  the  un- 
disputed facts,  the  domicile  of  Lena  Shay 
Baldwin,  at  the  time  of  her  death,  was  in 
the  District  of  Oolumbia,  and,  to  sustain  such 
argument,  has  sought  to  make  a  distinction 
between  "domicile"  and  4*residence."  In  a 
technical  and  circumscribed  meaning  of  such 
terms,  there  may  be  some  distinction;  but, 
under  the  authorities,  we  are  unable  to  find 
anything  in  the  facts  of  this  case  which 
would  warrant  us  in  distinguishing  as  be- 
tween the  domicile  and  the  residence  of  the 
said  Lena  Shay  Baldwin.  That  the  right  of 
original  administration  rests  with  the  courts 
of  the  Jurisdiction  of  which  the  deceased  was 
a  resident  at  the  time  of  her  death  is  well  es- 
tablished. This  appears  from  authorities  cit- 
ed by  the  attorney  for  the  petitioner.  In  re 
Washburn's  Estate  (Minn.)  47  N.  W.  790. 
The  citation  from  2  Woerner,  Adm'n,  pp.  492, 
495,  was  for  the  purpose  of  showing  that 
courts  make  a  distinction  between  "domicile" 
and  "residence."  The  text  cited  seems  to  give 
color  to  the  contention,  as  it  is  stated  therein 
that  administration  belongs  to  the  place  of 
the  domicile,  even  although  the  residence  of 
the  deceased  at  the  time  of  death  is  else- 
where. But  a  reference  to  the  authorities 
cited  in  support  of  the  text  clearly  shows 
that,  if  founded  thereon,  It  Is  Without  au- 
thority. None  of  them  tend  in  the  least  de- 
gree to  establish  any  such  doctrine.  The 
most  that  can  be  established  therefrom  Is 
that  original  Jurisdiction  is  in  the  place  of 
the  domicile  or  residence,  notwithstanding  the 


fact  that  deceased  may  have  been  temporarily 
absent  therefrom,  and  an  inhabitant  of  an- 
other Jurisdiction,  at  the  time  of  death.  None 
of  the  cases  so  cited  in  any  manner  distin- 
guish as  between  permanent  residence  and 
domicile.  If  the  superior  court  has  found,  or 
does  find,  as  a  fact,  that  Lena  Shay  Baldwin 
was  at  the  time  of  her  death  a  resident  of 
Seattle,  it  has  the  right  to  proceed  with  the 
administration  of  her  estate;  and  the  remedy 
for  such  finding,  if  erroneous,  is  by  appeal. 
Unless  appealed  from,  such  finding  would 
become  conclusive,  so  far  as  the  courts  of 
this  jurisdiction  are  concerned.  In  each  Ju- 
risdiction the  fact  of  residence  must  be  de- 
cided, and  such  decision  will  be  conclusive 
upon  the  courts  of  that  jurisdiction,  and  will 
determine  the  status  of  property  situated 
therein.  In  courts  of  another  state  the  ques- 
tion of  jurisdiction  can  be  raised  In  opposition 
to  auxiliary  proceedings,  and,  if  such  courts 
decide  that  the  court  in  which  the  original 
proceedings  were  had  was  without  Jurisdic- 
tion, they  will  refuse  to  give  such  proceed- 
ings force.  See  Stark  v.  Parker,  56  N.  H.  481. 

The  relator  questions  the  regularity  of  the 
service  of  the  order  upon  him  in  the  District 
of  Columbia.  It  is  only  necessary  to  say  in 
regard  thereto  that,  in  what  we  have  said, 
no  force  has  been  given  to  such  service.  He 
also  questions  the  form  of  the  order.  But  in 
view  of  the  fact  that  the  court  is  proposing 
to  do  nothing  thereunder,  except  to  proceed 
with  the  administration  of  the  estate,  the 
form  of  the  order  was  Immaterial.  Writ  de- 
nied. 

ANDERS,  SCOTT,  GORDON,  and  DUN- 
BAR, JJ.,  concur. 

(54  Kan.  719) 

STATE  v.  FRAZIER. 
(Supreme  Court  of  Kansas.    March  9,  1895.) 

Prosecution  fob  Rapb  —  Instruction  as  to  At- 
tempt— Female  under  Age  of  Consent— Plea 

'  in  Abatement— What  Considered  on  Demur- 
rer. 

1.  Where  a  demurrer  to  a  plea  in  bar  or  In 
abatement  of  a  criminal  prosecution,  stating 
matters  which,  considered  alone,  constitute  a 
bar  to  the  further  prosecution  of  the  case  or 
sufficient  ground  for  the  abatement  of  the  ac- 
tion, is  sustained  by  the  court,  a  conviction  there- 
after had  will  not  be  for  that  reason  set  aside, 
if  the  record  of  the  case,  as  it  stood  at  the  time 
of  the  hearing  of  the  demurrer,  conclusively 
showed  that  the  plea  was  not  good. 

2.  It  is  not  error  to  overrule  a  challenge  to 
the  array  of  jurors,  made  on  the  ground  that  the 
proper  officer  of  one  township  or  city  in  the  coun- 
ty failed  to  return  a  list  of  names  of  persons 
suitable  to  act  as  jurors,  and  for  that  reason 
no  jurors  from  the  township  or  city  were  includ- 
ed in  the  panel,  the  jurors  constituting  the  panel 
having  been  legally  returned,  drawn,  and  sum- 
moned. 

3.  Under  section  31  of  the  act  regulating 
crimes  and  punishments,  the  carnal  knowledge 
of  a  female  under  the  age  of  18  years  is  unlaw- 
ful if  the  person  having  such  carnal  knowledge 
is  not  her  husband.  All  commerce  between  the 
sexes,  except  in  lawful  wedlock,  is  unlawful, 
whether  any  penalty  for  the  particular  offense  be 
denounced  by  a  statute  or  not.  -  ■ 
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4.  The  defendant  was  charged  in  two  count* 

with  the  crime  of  rape,  and  of  attempt  to  com- 
mit rape.  Two  verdicts  were  rendered,  one  ac- 
quitting on  the  first  count,  the  other  convicting 
of  an  attempt  under  the  second  count.  On  ac- 
count of  the  insufficiency  of  the  averments  of 
the  second  connt,  the  conviction  was  set  aside, 
and  a  new  trial  ordered  by  this  court.  State  v. 
Frazier,  36  Pac.  68,  53  Kan.  87.  Afterwards 
an  amended  information  was  filed,  and  the  de- 
fendant again  convicted  of  an  attempt  to  com- 
mit rap.  The  court,  in  instructing  the  jury, 
correctly  defined  the  crime  charged,  out  refused 
the  request  of  the  defendant  for  an  instruction 
that,  if  they  found  from  the  evidence  that  the 
completed  offense  had  been  committed,  they 
must  acquit  The  evidence  showing  an  attempt 
was  clear  and  satisfactory:  that  tending  to  show 
a  completed  offense  very  slight.  Hdd  that,  while 
the  instruction  asked  should  ordinarily  be  given, 
no  reversible  error  was  committed  by  the  refusal 
in  this  particular  case. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Saline  county; 
R.  F.  Thompson,  Judge. 

George  W.  Frazier  was  convicted  of  a 
crime,  and  appeals.  Affirmed. 

David  Ritchie,  for  appellant  F.  B.  Dawes, 
Atty.  Gen.,  and  R.  A.  Lovitt,  for  the  State. 

ALLEN,  J.  The  defendant  was  charged 
with  the  crime  of  rape,  and  a  second  count 
was  added  to  the  original  Information,  de- 
fectively charging  an  attempt  to  commit 
a  rape.  Two  verdicts  were  returned  by  the 
Jury,  one  acquitting  on  the  first  count  and 
the  other  convicting  on  the  second.  From 
this  conviction  the  defendant  appealed  to 
this  court,  and  the  judgment  was  reversed 
for  the  Insufficiency  of  the  second  count  of 
the  information,  on  which  the  conviction  was 
based.  State  v.  Frazier,  63  Kan.  87,  36 
Pac.  58. 

On  the  former  hearing  in  this  court  the 
defendant  asked  an  absolute  discharge  from 
further  prosecution,  on  the  ground  that  the 
first  count  of  the  information  included  a 
charge,  not  only  of  the  completed  offense, 
but  also  of  an  attempt;  but  it  was  held  that 
he  was  not  entitled  to  such  discharge,  and 
the  case  was  remanded  for  a  new  trial. 
Afterwards  an  amended  Information  was 
filed  by  the  county  attorney,  which  sufficient- 
ly charges  an  attempt  to  commit  rape.  To 
this  the  defendant  filed  his  plea  in  bar, 
alleging  that  he  had  been  once  tried  and 
acquitted  of  the  Identical  offense  charged  in 
the  amended  Information.  To  this  plea  the 
county  attorney  demurred.  It  is  urged  that 
a  demurrer  to  the  plea  admits  Its  averments, 
and  that  the  plea  is  clearly  good,  as  it  al- 
leges an  acquittal  on  the  first,  and  says 
nothing  about  a  conviction  on  the  second, 
count.  Even  If  we  were  to  concede  that 
on  a  demurrer  the  court  may  not  look  be- 
yond the  plea,  and  that,  if  it  state  facts 
constituting  a  bar,  it  should  be  sustained  by 
the  court,  where  the  record,  as  in  this  case, 
shows  that  the  plea  ought  to  have  been  over- 
ruled, we  think  the  error,  If  error  It  be, 
a  technical  one,  which,  under  section  293 


of  the  Criminal  Code,  we  are  required  to  dii- 
regard.  The  general  rule,  however,  with  ref- 
erence to  pleadings,  Is  that  a  demurrer 
searches  all  the  pleadings;  and  we  think  the 
court  had  a  right  on  the  hearing  of  tab 
demurrer,  to  examine  the  whole  record,  and 
that  the  former  conviction  of  an  attempt  aad 
acquittal  of  the  completed  offense  did  net 
operate  as  a  bar  to  a  trial  under  the  amended 
information. 

A  plea  In  abatement  was  also  filed,  alleg- 
ing that  the  defendant  had  never  had  a  pre- 
liminary examination.  To  this,  also,  a  de- 
murrer was  filed,  and  sustained.  The  de- 
fendant having  been  once  tried  for  tha 
same  offense,  cannot  now  for  the  first  tiae 
complain  of  the  want  of  a  preliminary  ex- 
amination. 

At  the  trial,  the  defendant  challenged  the 
array  of  jurors,  on  the  ground  that  the  jarj 
was  not  made  up  as  required  by  law,  be- 
cause no  list  of  names  had  been  returned 
from  the  city  of  Salina,  and  therefore  bo 
jurors  were  drawn  from  Salina.  It  w» 
shown  that  no  list  of  names  for  jurors  wu 
filed  with  the  county  clerk,  and  consequeat- 
ly  none  were  in  attendance  from  the  dry. 
In  the  case  of  State  v.  Jenkins,  32  Kan.  477, 
4  Pac.  809,  it  was  said:  "We  think  .ue  bet- 
ter rule,  and  the  one  most  likely  to  do  jus- 
tice, is  that  while  mere  irregularities  in 
the  drawing  of  jurors,  or  mere  informalities 
on  the  part  of  the  officers  charged  with  the 
drawing,  ought  not  to  be  a  sufficient  ground 
for  sustaining  a  challenge  to  an  array,  yet 
it  is  otherwise  where  the  essential  provi- 
sions of  the  statute  have  been  palpably  dis- 
regarded." In  that  case  it  appeared  that 
the  names  of  the  jurors  placed  on  the  Hst 
were  taken  from  the  assessment  rolls  for 
the  year  1883,  when  they  should  have  been 
taken  from  the  rolls  of  1882;  and  it  was 
held,  that  a  challenge  to  the  array  ought 
to  have  been  sustained,  because  the  law  had 
been  disregarded.  In  that  case  no  juror* 
were  drawn  or  summoned  from  a  list  made 
up  In  accordance  with  law.  In  this  case  It 
is  not  claimed  that  the  jurors  in  attendance 
on  the  court  were  improperly  placed  on  the 
list  or  were  persons  improperly  summoned. 
The  sole  objection  to  the  array  is  that  the 
city  of  Salina  ought  to  have  contributed  its 
quota  of  names  to  the  list  from  which  the 
jurors  were  drawn.  To  hold  that  a  failure 
by  a  township  or  city  officer  to  comply  with 
the  law,  and  return  names  of  persons  suita- 
ble to  serve  as  jurors,  would  be  sufficient 
ground  of  challenge  to  the  array,  would  be 
likely  to  occasion  great  public  expense  and  in- 
convenience In  many  cases,  without  any  sbb- 
stantial  benefit  to  persons  on  triaL  We  have 
no  reason  to  believe  that  the  jury  in  tbi« 
case  was  less  favorably  inclined  to  the  de- 
fendant than  one  would  have  been  If  draws 
from  a  list  including  residents  of  Sauna. 
We  do  not  think  the  constitutional  right  of  a 
trial  by  an  impartial  jury  has  been  defiled 
the  defendant 
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The  defendant  moved  to  quash  the  amend- 
ed information,  for  the  reason  that  it  does 
not  state  facts  sufficient  to  constitute  a 
public  offense.  The  prosecution  is  based  on 
section  31  of  chapter  31  of  the  General  Stat- 
utes of  1889,  which  reads  as  follows:  "Every 
person  who  shall  be  convicted  of  rape,  either 
by  carnally  and  unlawfully  knowing  any  fe- 
male under  the  age  of  eighteen  years,  or  by 
forcibly  ravishing  any  woman  of  the  age 
of  eighteen  years  or  upwards,  shall  be  pun- 
ished by  confinement  and  hard  labor  not 
lees  than  five  years  nor  more  than  twenty- 
one  years."  It  is  insisted  by  counsel  for 
the  appellant  with  much  earnestness  and 
Ingenuity  that  the  act  of  the  defendant  must 
be  shown  to  be  unlawful;  that  it  must  be 
in  violation  of  something  else  than  the  moral 
law.  It  Is  said  that  fornication  between  un- 
married persons,  unaccompanied  by  any  pub- 
lic indecency,  and  which  fails  to  fall  under 
any  statutory  penalty,  is  permissible;  that 
in  the  section  under  consideration  the  leg- 
islature has  not  undertaken  to  declare  what 
acts  are  unlawful,  but  has  simply  denounced 
penalties  against  acts  already  made  unlaw- 
ful by  other  statutory  provisions.  It  is  urged 
that  there  are  no  common-law  crimes  pun- 
ishable in  this  state,  and  that  a  statute 
must  be  found  authorizing  it  before  a  pros- 
ecution can  be  sustained  upon  any  charge. 
The  court  charged  the  jury  that,  "by  the 
laws  of  this  state,  a  female  under  the  age 
of  eighteen  years  is  Incapable  of  giving 
consent  to  any  act  of  sexual  intercourse;  so 
that  every  act  of  sexual  intercourse  with 
such  female  constitutes  the  crime  of  rape, 
whether  with  or  without  the  consent  of  such 
female,  unless  the  parties  are  married." 
"Unlawful"  is  defined  by  Webster:  "Not 
lawful;  Illegal;  not  permitted  by  law." 
Every  act  of  sexual  intercourse  must  be 
either  lawful  or  unlawful.  No  law,  statu- 
tory or  moral,  sanctions  intercourse  between 
the  sexes  except  within  the  bonds  of  lawful 
wedlock.  However  remiss  lawmakers  may 
have  been  in  prescribing  punishment  for 
what  Is  denominated  simple  fornication, 
nothing  Is  clearer  than  that  the  moral  sense 
of  mankind,  the  recognized  customs  and 
usages  of  society,  and  the  plainest  dictates 
of  morality  deny  the  lawfulness  of  all  for- 
nication. The  legislature  clearly  so  regard- 
ed it  in  enacting  this  section.  Under  the 
original  section,  rape  might  be  committed 
by  carnally  and  unlawfully  knowing  a  fe- 
male child  under  the  age  of  10  years.  In 
1887  the  section  was  amended,  extending  to 
females  between  the  ages  of  10  and  18  years 
the  same  protection  that  had  been  given  to 
those  under  the  age  of  10  before  the  new 
enactment  took  effect  The  effect  of  this 
amendment  was  to  take  away  from,  girls 
under  the  age  of  18  the  legal  capacity  to 
consent  to  sexual  commerce.  Fornication  is 
sexual  Intercourse  by  parties  not  lawfully 
wedded,  by  their  mutual  consent.  Under 
the  old  statute  and  similar  ones  in  other 


states,  it  has  always  been  held  that  the 
female  child  below  the  age  prescribed  is 
utterly  without  capacity  to  consent,  and 
therefore  there  can  be  no  such  thing  as 
fornication  with  a  female  child  under  the 
age  of  consent  As  this  statute  has  merely 
raised  the  age,  it  must  be  held  under  It  that 
there  can  be  no  such  thing  as  consent  by 
a  girl  under  the  age  of  18  years  to  sexual 
intercourse.  If  she  cannot  consent  then 
any  person  lewdly  touching  her  commits  an 
assault,  and  an  assault  is  always  an  unlaw- 
ful act  The  court  correctly  stated  the  law 
In  the  Instruction  quoted.  The  protection 
of  the  law  extends  to  every  unmarried  fe- 
male under  the  age  of  18  years.  The  va- 
lidity of  this  section  of  the  statute  was  un- 
der consideration  in  this  court  in  the'  case 
of  State  v.  White,  44  Kan.  514,  25  Pac.  33. 
While  the  policy  of  the  law  was  questioned, 
its  validity  was  upheld. 

Complaint  is  also  made  of  the  refusal  of 
the  court  to  Instruct  the  Jury  that  If  they 
should  find  that  the  defendant  actually  con- 
summated the  offense,  they  could  not  con- 
vict of  the  attempt  Section  418  of  the 
crimes  act  provides:  "No  person  shall  be 
convicted  of  an  assault  with  intent  to  com- 
mit a  crime,  or  of  any  other  attempt  to 
commit  any  offense,  when  It  shall  appear 
that  the  crime  Intended  or  the  offense  at- 
tempted was  perpetrated  by  such  person 
at  the  time  of  such  assault  or  In  pursuance 
of  such  attempt"  It  is  insisted  that  there 
was  evidence  of  the  completed  offense,  and 
that  the  court  was  bound  to  charge  as  re- 
quested. The  statute  Is  unambiguous  in  its 
provisions,  and  ought  to  be  given  effect  in 
accordance  with  the  Intent  of  the  legisla- 
ture. Where  there  is  evidence  showing  the 
commission  of  a  completed  crime,  the  In- 
struction asked  should  be  given.  The  status 
of  this  case  on  the  second  trial  was  peculiar. 
The  defendant  had  already  been  acquitted 
of  the  crime  of  rape,  and  therefore  could  not 
be  further  prosecuted  for  the  completed  of- 
fense. The  only  purpose  we  are  able  to 
perceive  that  this  section  was  Intended  to 
accomplish  Is  the  prosecution  and  punish- 
ment of  every  offender  for  the  full  offense 
committed  by  him.  Even  If  we  concede 
that  the  evidence  In  this  cose  fairly  pre- 
sents the  question,  the  purpose  of  the  stat- 
ute has  not  been  defeated.  We  think  no 
substantial  error  was  committed  by  the  court 
in  refusing  the  instruction  asked. 

It  Is  provided  In  section  213  of  the  Code 
of  Criminal  Procedure  that  "proof  of  actual 
penetration  into  the  body  shall  be  sufficient 
proof  to  sustain  an  indictment  or  informa- 
tion for  rape."  The  prosecuting  witness  was 
a  girl  13  years  of  age.  Her  testimony  is 
not  clear  to  the  fact  that  there  was  any 
penetration,  and  shows  it  to  have  been  very 
slight,  If  at  alL  The  jury  were  instructed 
that  "the  word  'attempt'  means  an  effort  or 
endeavor  ;  an  act  tending  towards  the  ac- 
complishment of  a  purpose,  which  exceeds 
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a  mere  intent  or  design,  and  falls  short  of 
an  execution  of  it"  "The  words  'sexual  inter- 
course* mean  the  actual  contact  of  the  sexual 
organs  of  a  man  and  woman,  and  an  actual 
penetration  into  the  body  of  the  latter." 
The  defendant  Is  an  old  man.  That  he  at- 
tempted to  violate  the  person  of  this  little 
girl  appears  perfectly  clear  from  the  evi- 
dence, and  he  has  been  convicted  by  two 
juries.  It  is,  at  least,  doubtful  whether  the 
evidence  of  the  prosecutrix  would  be  suffi- 
cient to  uphold  a  conviction  for  rape.  Where 
the  correctness  of  the  verdict  is  so  manifest, 
we  should  hesitate  to  require  another  trial, 
unless  there  were  satisfactory  reasons  for 
doing  so.  We  do  not  think  the  defendant 
has  been  deprived  of  any  substantial  right, 
or  convicted  of  a  crime  greater  or  less  than 
he  is  guilty  of.  The  judgment  is  therefore 
affirmed. 

(11  Utah,  181) 

REMINGTON  et  al.  v.  WEBER,  Sheriff. 

(Supreme  Court  of  Utah.  March  16,  1895.) 
Sheriff— Garnishment— Priority  of  Levies  un- 
der Different  Writs. 
A  sheriff  receiving  two  attachments  on 
the  same  day,  the  earlier  directing  him  general- 
ly to  garnish  any  persons  indebted  to  the  at- 
tachment defendant  after  filling  in  certain 
blanks  with  thnir  names  from  books  in  his  pos- 
session, and  the  later  specifically  directing  him 
to  garnish  certain  persons  named  therein,  is  jus- 
tified in  first  obeying  the  directions  in  the  later 
writ;  and  his  paying  to  the  plaintiff  therein  the 
moneys  paid  him  by  the  garnishees  does  not  ren- 
der him  liable  to  the  plaintiff  in  the  earlier  writ, 
under  Comp.  Laws  Utah,  $  <J314,  requiring  the 
officer  to  make  service  upon  any  person  who  he 
is  informed  in  writing  has  property  of  the  debt- 
or in  his  possession. 

Appeal  from  district  court,  Third  district; 
before  Justice  Merrltt 

Action  by  Remington,  Johnson  &  Co. 
against  J.  L.  Weber,  sheriff.  From  a  judg- 
ment for  defendant,  plaintiffs  appeal.  Af- 
firmed. 

J.  A.  Williams,  for  appellants.  Wilson  L 
Snyder,  for  respondent  ' 

SMITH,  J.  This  action  was  commenced 
against  the  defendant  by  the  plaintiffs  to  re- 
cover, on  what  Is  claimed  to  be  the  first 
cause  of  action,  the  sum  of  $600.  It  Is  al- 
leged that  the  plaintiffs  are  entitled  to  recov- 
er this  amount  by  reason  of  the  fact  that 
the  sheriff  wrongfully,  illegally,  and  unlaw- 
fully conducted  himself  In  the  service  of  cer- 
tain attachments  in  favor  of  the  plaintiffs 
and  against  the  firm  of  Young  &  Adderly. 
The  plaintiffs  sued  out  an  attachment  against 
Young  &  Adderly,  who  were  merchants  in 
Park  City,  and  delivered  the  writ  of  attach- 
ment to  the  defendant  for  service.  He  levied 
upon  a  stock  of  goods  under  such  attach- 
ment, and  also  seized  the  account  books 
of  the  firm  of  Young  &  Adderly.  Upon  the 
same  day  that  the  account  books  were  seized, 
M.  E.  Smith  &  Co.  sued  out  an  attachment 
against  Young  &  Adderly.  The  attorneys  for 


plaintiffs  lived  In  Salt  Lake  City,-  while  the 
attorney  for  Smith  &  Co.  lived  in  Park  City. 
The  attachment  in  favor  of  the  plaintiffs  was 
levied  on  the  16th  day  of  November,  1891,  and 
the  attachment  in  favor  of  M.  E.  Smith  &  Co. 
was  levied  upon  the  same  property  on  the 
17th  day  of  November,  1891.  Under  this  at- 
tachment In  favor  of  Smith  &  Co.  the  defend- 
ant garnished  some  25  persons  owing  mon- 
ey to  the  firm  of  Young  &  Adderly,  and  from 
these  garnishees  afterwards  collected  $454. 
He  paid  this  money  over  to  Smith  &  Co., 
and  this  money  is  the  subject  of  controversy 
upon  this  appeal.  The  facts,  so  far  as  they 
are  necessary  to  be  further  stated,  are  that 
Williams  &  Bonta,  attorneys  for  the  plain- 
tiffs, on  the-  17th  day  of  November,  sent  a 
letter  to  defendant,  Weber,  telling  him  to 
garnish  two  certain  mining  companies,  debt- 
ors of  Young  &  Adderly,  naming  them,  and 
then,  leaving  certain  blank  lines  In  their  let- 
ter, Instructed  the  sheriff  on  another  sheet 
of  paper  to  fill  in  the  names  of  all  persons 
who  owed  the  firm  of  Young  &  Adderly  Into 
the  blank  spaces,  and  garnish  them;  the  sher- 
iff at  the  time  having  seized  the  books  of  ac- 
count On  the  same  day  (but  it  is  doubtful 
which  was  received  first)  Smith  &  Co.,  by 
their  attorney,  handed  to  the  sheriff  writs  of 
attachment  filled  out,  and  directed  the  sher- 
iff to  garnish  the  persons  mentioned  in  his 
return,  and  from  whom  he  subsequently  col- 
lected the  money.  It  is  admitted  that  Snyder 
had  gotten  the'  names  of  those  persons  from 
the  books  of  account  which  the  sheriff  had 
in  his  possession. 

Section  3814  of  the  Compiled  Laws  of  Utah 
provides:  "Upon  receiving  Information  In 
writing  from  the  plaintiff  for  his  attorney 
that  any  person  has  in  his  possession  or  un- 
der bis  control,  any  credits,  or  other  person- 
al  property  belonging  to  the  defendant  or 
is  owing  any  debt  to  defendant  the  officer 
making  the  service  must  serve  upon  such 
person  a  copy  of  the  writ,"  etc.  It  is  not  dis- 
puted by  the  appellants,  as  we  understand 
it  that  the  directions  given  by  the  attorney 
of  Smith  &  Co.  to  the  sheriff  was  a  complete 
compliance  with  this  statute,  and  it  is  not 
denied  that  the  sheriff  had  the  Remington 
writ  in  his  hands  before  he  received  the 
Smith  writ  The  only  point  of  serious  con- 
troversy Is  whether,  under  the  facts,  the 
Remington  writ  should  be  considered  as 
levied  upon  fhe  debts  in  the  hands  of  the 
garnishees  prior  to  the  Smith  writ  There 
was  no  direction  in  writing  from  the  attor- 
ney of  Remington  to  garnish  these  particu- 
lar persons.  His  letter  was  written  contain- 
ing the  names  of  two  garnishees,  and  there 
is  no  question  about  them  in  this  case,  and 
the  blank 'space  was  left,  with  the  direction 
to  the  sheriff  to  fill  In  the  names  of  the 
other  debtors  of  Young  &  Adderly  from  the 
books  in  his  possession.  We  think,  under  the 
statute  just  cited,  that  it  Is  the  information 
In  writing  from  the  plaintiffs  or  his  attorney 
which  directs  and  controls  the  action  of  the 
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officer  In  serving  the  garnishees.  The  pro- 
vision of  the  statute  is  undoubtedly  for  the 
protection  of  the  officer  to  prevent  his  being 
sued  for  not  levying  the  writ  This  being 
so,  it  would  seem  to  follow  that  the  benefits 
of  the  statute  only  accrue  to  him  who  com- 
plies with  it.  The  officer  is  not  required  to 
do  .anything  except  pursuant  to  the  statute, 
and  the  plaintiff  who  does  not  give  him  the 
statutory  direction  cannot  complain  if  he 
fails  to  make  the  levy  upon  the  writ  in  his 
favor.  2  Freem.  Ex'ns,  262.  We  do  not  in- 
tend to  hold— because  it  is  not  necessary  to 
a  decision  in  this  case— that  the  sheriff  would 
not,  under  any  circumstances,  be  liable  for  a 
failure  to  serve  the  garnishment  when  he  re- 
ceived no  instructions  in  writing;  but  where, 
upon  the  same  day,  he  receives  two  writs  of 
attachment,  one  accompanied  by  the  proper 
instructions  and  the  other  not  accompanied 
by  such  instructions,  what  we  do  hold  is  that 
it  is  his  duty  to  obey  the  instructions  of  the 
more  vigilant  attaching  creditor.  The  court 
below  held  that  the  plaintiffs  were  entitled  to 
recover  nothing  upon  this  cause  of  action. 
We  think  this  conclusion  is  correct. 

Many  other  questions  are  raised  upon  the 
appeal,  which  we  do  not  deem  It  necessary 
to  discuss  in  this  action,  as  the  question  we 
have  decided  seems  to  dispose  of  it.  A  mo- 
tion was  made  to  dismiss  the  appeal  for  the 
reason  that  the  plaintiffs  had  accepted  sat- 
isfaction of  judgment  against  the  defendant, 
rendered  in  the  court  below  upon  a  so-called 
"second  cause  of  action."  It  is  not  neces- 
sary to  decide,  in  this  case,  whether  the  sec- 
ond claim  or  item  set  out  In  the  complaint, 
and  for  which  the  plaintiffs  recoverea  judg- 
ment, Is  properly  stated  as  a  second  cause 
of  action.  It  may  well  be  doubted  whether 
this  action  is  anything  more  than  an  action 
against  the  sheriff  for  false  return,  and  the 
cause  of  action  single.  However,  as  we 
think  the  judgment  should  be  affirmed  upon 
the  merits,  it  is  not  necessary  to  dispose  of  the 
motion  to  dismiss  the  appeal.  The  judgment 
is  affirmed. 

BARTCH  and  KING,  JJ.,  concur. 


(11  Utah.  191) 

BARNHART  v.  FOLEY. 

(Supreme  Count  of  Utah.    March  16,  1895.) 

Attachment— Motion  to  Dissolve  —  Affidavit. 

A  motion  made  on  information  and  be- 
lief, without  any  affidavit,  to  dissolve  an  at- 
tachment, the  affidavit  for  which  is  a  positive 
declaration  under  oath  of  the  facts  therein  al- 
leged, is  insufficient;  and  it  is  not  error  to  ex- 
clude parol  testimony  offered  by  the  defendant 
in  support  of  the  motion. 

Appeal  from  district  court,  Third  district; 
before  Justice  C.  S.  Zane. 

Action  by  Warren  Barnhart  against  Cassle 
Foley,  accompanied  by  attachment.  From 
an  order  denying  a  motion  to  dissolve  the 
attachment,  defendant  appeals.  Affirmed. 


Sawyer  &  Putnam,  for  appellant. .  Suther- 
land &  Howatt,  for  respondent 

BARTCH,  J.  In  this  cause,  an  appeal  was 
taken  from  an  order  denying  a  motion  to 
dissolve  an  attachment,  which  had  been  is- 
sued on  September  6, 1803,  at  the  suit  of  the 
plaintiff,  to  recover  $3,000  on  a  promissory 
note  which  was  secured  by  mortgage  on 
real  estate.  The  affidavit  on  which  the  writ 
of  attachment  was  issued  was  in  proper 
form,  and  stated,  among  other  things,  that 
the  "mortgage  has,  without  any  act  of  the 
plaintiff,  to  whom  It  was  given,  become  val- 
ueless," and  that  it  was  not  otherwise  se- 
cured. This  is  one  of  the  statutory  grounds 
on  which  an  attachment  may  issue.  Comp. 
Laws  Utah  1S88,  §  3309,  subd.  1.  On  Oc- 
tober 10,  1894,  the  defendant  filed  a  verified 
motion  to  dissolve  the  attachment,  but  oth- 
erwise filed  no  affidavit  in  support  of  said 
motion.  His  counsel  claim  that  the  motion, 
having  been  verified,  answers  the  double 
purpose  of  a  motion  and  affidavit;  that  the 
motion  presented  an  Issue,  because  it  trav- 
ersed the  essential  averments  in  the  affi- 
davit of  attachment;  and  that  it  was  error 
to  exclude  parol  testimony  offered  by  the 
defendant  in  support  of  his  motion.  The 
motion,  which  the  defendant  relied  on  as  an 
affidavit,  was  verified  on  information  and  be- 
lief, in  the  same  manner  as  pleadings  are 
usually  verified.  While  the  affidavit  of  the 
plaintiff  was  positive  and  certain  In  its  terms, 
was  made  in  the  usual  form  of  affidavits, 
and  stated  that  the  security  had  become  val- 
ueless without  any  fault  on  his  part,  the 
alleged  affidavit  or  motion  of  the  defendant 
stated  that  the  security  was,  worth  not  less 
than  $1,000.  Both  of  these  allegations  are 
material,  and  present  the  issues  in  the  case. 
The  former  is  a  positive  declaration  under 
oath;  the  latter,  it  must  be  assumed,  was 
made  on  information  and  belief;  so  that, 
if  It  were  conceded  that  the  motion  had  the 
force  and  effect  of  an  affidavit,  still  an  alle- 
gation made  on  information  and  belief,  in 
a  proceeding  to  discharge  an  attachment, 
cannot  prevail  as  against  one  stated  as  a 
positive  fact.  We  think  the  verified  mo- 
tion was  insufficient  to  discharge  the  attach- 
ment, and  that  the  court  did  not  err  in  ex- 
cluding parol  testimony  offered  for  that  pur- 
pose, because,  the  defendant  falling  to  sup- 
port his  motion  by  affidavit,  the  plaintiff  was 
precluded  from  opposing  the  same  by  affi- 
davit or  other  evidence.  Comp.  Laws  Utah 
1888,  §  3327.  The  defendant,  having  pro- 
ceeded under  the  statute  in  a  manner  which 
prevented  the  plaintiff  from  supporting  his 
affidavit  in  attachment  by  parol  evidence, 
thereby  precluded  himself  from  introducing 
such  evidence  in  support  of  his  motion,  for  it 
would  be  manifestly  unjust,  in  such  a  pro- 
ceeding, to  grant  the  right  to  one  party  to 
introduce  such  evidence  when  such  right 
was  denied  to  the  other.  Under  the  proceed- 
ings, there  was  presented  by  the  issue  sim- 
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ply  a  question  of  law,  whether  the  verified 
motion  of  the  defendant  was  sufficient  to  dis- 
solve the  attachment,  which  we  think  the 
court  decided  correctly.  The  judgment  is 
affirmed. 

SMITH  and  KING,  JJ.,  concur. 


(11  Utah,  1M) 

BUTTERFIELD  v.  MOUNTAIN  ICE  & 

COLD-STORAGE  CO.  et  al. 
(Supreme  Court  of  Utah.    March  16,  1895.) 
Action  on  Appeal  Bosd— Liability  of  Sobbtt. 

1.  It  is  bo  defease  to  an  action  on  a  bond 
on  an  appeal  from  a  justice  that  it  was  deliver- 
ed in  violation  of  an  understanding  between  the 
sureties  and  the  appellant's  agent  that  it  was 
not  to  be  delivered  until  the  signature  of  the  ap- 
pellant thereto  had  been  obtained. 

2.  The  surety,  having  signed  the  bond,  and 
delivered  it  to  the  appellant's  agent,  without  any 
knowledge  on  the  part  of  the  obligee  of  such 
agreement,  thereby  clothed  the  agent  with  ap- 
parent authority  to  make  an  unconditional  de- 
livery of  the  bond,  and  he  could  not  set  up  such 
agreement  as  against  the  obligee. 

3.  The  fact  that  an  appeal  bond  in  the  usual 
form  uses  the  words,  "We,  the  undersigned,  as 
principal,"  followed  by  the  names  of  the  sure- 
ties, is  not  notice  to  the  obligee  that  the  sure- 
ties had  a  secret  agreement  with  the  agent  of 
the  principal  that  he  should  sign  it  before  they 
should  be  bound. 

Appeal  from  district  court,  Third  district; 
before  Justice  S.  A.  Merritt 

Action  by  E.  L.  Butterfleld  against  the 
Mountain  Ice  &  Cold-Storage  Company,  a  cor- 
poration, and  B.  K.  Bloch  and  John  Hell,  Jr. 
From  an  order  striking  out  the  answer  as 
sham,  and  a  judgment  for  plaintiff,  defendant 
Bloch  appeals.  Affirmed. 

John  W.  Judd,'  for  appellant  B.  X.  Smith 
and  Frank  B.  Stephens,  for  respondents. 

SMITH,  J.  The  plaintiff  recovered  judg- 
ment in  the  justice's  court  against  the  Moun- 
tain Ice  &  Cold-Storage  Company.  An  ap- 
peal was  taken  to  the  district  court,  and  the 
defendants  B.  K.  Bloch  and  John  Hell,  Jr., 
signed  the  appeal  bond.  In  the  district  court 
the  plaintiff  again  recovered  judgment,  which 
being  unsatisfied,  he  brings  this  suit  against 
the  sureties  on  the  appeal  bond.  The  bond  is 
In  the  usual  form.  After  stating  the  appeal, 
it  reads:  "Now,  therefore,  in  consideration  of 
the  premises  and  of  the  said  appeal,  the  un- 
dersigned, as  principal,  and  John  Hell,  Jr., 
and  B.  K.  Bloch,  as  sureties,  do  undertake," 
etc.  The  defendant  B.  K.  Bloch  filed  an  an- 
swer, and  alleged,  In  substance,  that  on  or 
ubout  the  date  of  the  bond,  which  was  on 
the  12th  of  August,  1892,  one  William  Mes- 
sick,  who  was  then  acting  as  agent  of  the 
Mountain  Ice  &  Cold-Storage  Company,  re- 
quested this  defendant  that  he  would  sign  the 
undertaking  on  appeal,  and  that  the  said 
!>ond  had  not  then  been  signed  by  the  prin- 
cipal, the  Mountain  Ice  &  Cold-Storage  Com- 
pany; that  defendant  stated  to  said  Messick 
that  he  was  willing  to  sign  the  said  under- 
taking on  appeal  provided,  before  its  delivery 


to  the  justice  of  the  peace,  It  was  signed  by 
the  principal,  the  Mountain  Ice  A  Cold-Stor- 
age Company;  that  it  was  stated  and  repre- 
sented by  the  said  Messick  that  there  was  bo 
intention  of  delivering  the  undertaking  on  tf- 
peal  to  the  justice  of  the  peace,  or  to  any  aw 
else,  until  It  was  first  signed  by  such  princi- 
pal; and  that,  with  this  distinct  understand- 
ing and  agreement,  this  defendant  signed  thr 
said  bond;  and  that  he  never  knew  or  bad 
any  Information  that  the  same  was  not  signed 
by  the  principal  until  after  payment  was  de- 
manded of  him  as  surety  upon  said  appeal 
bond.  The  answer  then  further  reads  that 
notwithstanding  the  agreement,  Messick.  ia 
violation  of  it,  did  deliver  the  bond  on  appeal 
to  the  justice  of  the  peace.  The  defendant 
moved  the  court  to  strike  out  the  answer 
from  the  files  as  sham  and  frivolous,  and  for 
judgment  on  the  pleadings.  The  court  grant- 
ed the  motion,  and  rendered  judgment  again* 
the  defendants.  The  defendant  Bloch  appeals. 

The  question  before  this  court  is  whether  or 
not  the  court  erred  in  striking  out  the  an- 
swer of  the  defendants,  and  whether  the  court 
erred  in  rendering  judgment  in  favor  of  the 
plaintiff,  and  against  Bloch,  for  the  amount 
of  the  judgment  and  costs  due  from  the 
Mountain  Ice  &  Cold-Storage  Company.  The 
only  real  question  In  the  case  is  whether  or 
not  the  answer  states  any  defense  to  the 
plaintiff's  action.  It  is  not  denied  that  the 
bond  was  sufficient,  under  the  statutes  of  this 
territory,  as  a  bond  upon  appeal.  In  other 
words,  the  statute  does  not  require  that  the 
principal  upon  an  appeal  shall  sign  the  appeal 
bond.  Section  3660  of  the  Compiled  Law* 
provides  that  "an  appeal  from  a  justice's 
court  shall  not  be  effectual,  unless  an  under- 
taking be  filed  with  two  sureties,"  etc  Ia 
the  case  of  Murdock  v.  Brooks,  38  Cal.  00t 
the  supreme  court  of  that  state,  construing 
the  same  statute,  said:  "An  undertaking  on 
appeal  is  an  independent  contract  on  the  part 
of  the  sureties,  In  which  it  Is  not  necessary 
that  the  appellant  should  unite.  He  is  bound 
by  the  judgment,  and  no  purpose  could  be 
served  by  his  joining  with  the  sureties."  We 
are  of  the  opinion  that  the  answer  stated  no 
defense  whatever,  for  several  reasons.  First 
of  all,  the  failure  of  the  principal  to  sign  can 
in  no  possible  manner  injure  the  defendant 
Section  3715,  Comp.  Laws  Utah,  provides  that 
"when  any  surety  upon  an  undertaking  on 
appeal  pays  the  judgment,  either  with  or 
without  action,  after  its  affirmation  by  the 
appellate  court,  he  is  substituted  to  the  rights 
of  the  judgment  creditor,  and  Is  entitled  to 
control,  enforce  and  satisfy  such  judgment 
in  all  respects  as  if  lie  had  recovered  the 
same."  -  It  will  be  observed  that  there  Is  no 
further  litigation  necessary.  The  appellant 
here,  If  he  pays  the  judgment  which  was  ren- 
dered against  the  Mountain  Ice  &  Cold-Stor- 
age Company  in  the  district  court,  is  at  once 
substituted  to  the  rights  of  the  plaintiff  in 
this  action,  and  Is  entitled  to  control,  enforce, 
and  satisfy  the  judgment  in  all  respects  as  if 
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he  had  recovered  It.  It  would  appear  that 
his  objection  made  by  hla  answer  is  an  ex- 
tremely frivolous  one.  But  there  are  other 
reasons  why  the  answer  states  no  defense. 
The  answer  sets  out  that  Messick  was  the 
agent  of  the  Mountain  Ice  &  Cold-Storage 
Company.  It  is  not  pretended  that  he  was 
the  agent  of  the  plaintiff.  If  it  is  true  that 
the  appellant  has  suffered  any  Injury  by  the 
failure  of  the  corporation  to  sign  the  bond, 
still  the  case  is  one  of  those  where  one  or  two 
innocent  persons  suffer  by  the  acts  of  a  third. 
In  such  cases  it  is  a  familiar  rule  that  he 
who  has  enabled  such  third  person  to  occasion 
the  loss  must  sustain  it.  See  Herm.  Estop. 
{  1000.  Then,  again,  we  think  the  defendant 
(appellant  here)  has,  by  his  own  act,  made 
Messick  his  agent,  and  clothed  him  with  the 
apparent  authority  to  make  an  unconditional 
delivery  of  the  bond,  and  nothing  short  of  no- 
tice to  the  plaintiff  would  avoid  or  vitiate  It. 
See  Id.  S  1013. 

It  Is  clear  that  the  bond  is  a  perfect  bond 
under  the  statute.  The  plaintiff  could  not 
have  dismissed  the  appeal  In  the  district 
court  for  the  want  of  a  sufficient  bond,  be- 
cause the  bond  was,  in  all  respects,  regular, 
and  the  fact  that  It  used  the  words,  "We,  'the 
undersigned,  as  principal,  and  John  Heil,  Jr., 
and  B.  K.  Bloch,  sureties,"  was  no  notice  to 
the  plaintiff  that  the  sureties  had  a  secret 
agreement  with  the  agent  of  the  principal 
that  the  principal  should  sign  before  they 
should  be  named. 

We  think  the  order  and  judgment  appealed 
from  are  right,  and  they  are  affirmed,  with 
costs. 

BARTCH  and  KING,  JJ.,  concur. 


(11  Utah.  200) 

BRIM,  Road  Supervisor,  v.  JONES. 
(Supreme  Court  of  Utah.    March  16,  1895.) 
Dob  Process  op  Law. 
Comp.  Laws  Utah  1888,  8  2087,  provid- 
ing that  any  person  who  drives  a  herd  of  cer- 
tain animals  over  a  highway  constructed  on 
a  hillside  shall  be  liable  tor  certain  damage  done 
by  such  animals  to  the  highway,  does  not  deny 
the  equal  protection  of  the  law,  or  deprive  per- 
sons of  property  without  due  process  of  law, 
within  the  inhibition  of  Const.  U.  S.  Amend.  14. 

Appeal  from  district  court,  Third  district; 
before  Justice  S.  A.  Merritt. 

Action  by  Alfred  G.  Brim,  as  road  super- 
visor, against  Thomas  W.  Jones.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Williams,  Van  Cott  &  Sutherland,  for  ap- 
pellant Richards  &  Richards,  for  respond- 
ent 

SMITH,  J.  The  sole  question  raised  upon 
the  appeal  in  this  case  is  whether  or  not  sec- 
tion 2087,  Comp.  Laws  Utah  1888,  is  valid 
and  constitutional.  The  section  reads  as 
follows:  "Any  person  who  drives  a  herd 
of  horses,  mules,  assee,  cattle,  sheep,  goats 
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or  swine  over  a  public  highway  where  such 
highway  Is  constructed  on  a  hillside,  shall 
be  liable  for  all  damage  done  by  such  ani- 
mals In  destroying  the  banks  or  rolling  rocks 
into  or  upon  such  highway."  The  court  be- 
low decided  that  this  section  was  invalid  and 
void,  and  the  respondent  claims  that  it  is  in 
violation  of  that  portion  of  the  fourteenth 
amendment  to  the  constitution  of  the  United 
States  which  provides:  "No  state  shall  make 
or  enforce  any  law  which  shall  abridge  the 
privileges  or  Immunities  of  citizens  of  the 
United  States;  nor  shall  any  state  deprive 
any  person  of  life,  liberty  or  property  with- 
out due  process  of  law;  nor  deny  to  any 
person  within  its  Jurisdiction,  the  equal  pro- 
tection of  the  laws."  It  is  contended  that  this 
statute  deprives  the  class  of  persons  de- 
scribed In  It  of  the  equal  protection  of  the 
laws,  and  deprives  them  of  property  without' 
due  process  of  law.  An  exhaustive  argu 
ment  is  made  in  behalf  of  both  the  appellan 
and  respondent  in  this  case,  and  we  have 
examined  all  the  cases  cited  on  either  side 
"The  question  whether  a  law  be  void  for 
its  repugnancy  to  the  constitution  is  at  all 
times  a  question  of  much  delicacy,  whicli 
should  seldom,  if  ever,  be  decided  In  the  af- 
firmative in  a  doubtful  case.  The  court 
when  Impelled  by  duty  to  render  such  a 
Judgment  would  be  unworthy  of  Its  sta- 
tion could  It  be  unmindful  of  the  solemn  ob- 
ligations which  that  station  Imposes;  but  b 
is  not  on  slight  Implication  and  vague  con- 
jecture that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers,  and 
its  acts  to  be  considered  as  void.  The  op- 
position between  the  constitution  and  the 
law  should  be  such  that  the  Judge  feels  a 
clear  and  strong  conviction  of  their  Incom- 
patibility with  each  other."  This  was  the 
language  of  Marshall,  C.  J.,  in  Fletcher  v. 
Peck,  6  Cranch,  87.  It  is  by  this  rule  then 
that  we  must  determine  whether  the  statute 
in  this  case  violates  the  constitution.  The 
claim  on  behalf  of  the  respondent  is  that  the 
act  is  class  legislation,  and  denies  to  drovers 
named  in  it  that  protection  of  the  law  which 
It  extends  to  other  citizens.  We  cannot 
agree  with  the  respondent  that  this  law  Is 
objectionable  upon  the  ground  stated.  In 
the  case  of  Allen  v.  Press  Co.  (Minn.)  41  N. 
W.  936,  Justice  Mitchell,  of  Minnesota,  de- 
livering the  opinion  of  the  court,  says: 
"Laws  public  in  their  object  may  be  con- 
fined to  a  particular  class  of  persons,  If  they 
be  general  In  then-  application  to  the  class 
to  which  they  apply;  provided  the  distinction 
Is  not  arbitrary,  and  rests  upon  some  reason 
of  public  policy  growing  out  of  the  condi- 
tions or  business  of  such  class."  In  Cooley, 
Const  Lim.  (5th  Ed.)  p.  483,  the  author  says: 
"If  otherwise  unobjectionable,  all  that  can 
be  required  in  these  cases  Is  that  the  laws 
be  general  In  their  application  to  the  class 
or  locality  .to  which  they  apply,  and  they 
are  then  public  in  their  character,  and  of 
their  propriety  and  policy  the  legislature 
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must  Judge."  In  the  case  of  Barbler  t.  Con- 
nolly, 113  U.  S.  32,  5  Sup.  Ct.  357,  the  su- 
preme court  of  the  United  States  used  the 
following  language:  "Class  legislation,  dis- 
criminating some  and  favoring  others,  is 
prohibited;  but  legislation  which  in  carrying 
out  a  public  purpose  is  limited  in  its  appli- 
cation, if  within  the  sphere  of  its  operation 
it  affects  alike  all  persons  similarly  situated, 
it  is  not  within  the  amendment."  In  Gart- 
side  v.  City  of  East  St.  Louis,  43  111.  47,  the 
supreme  court  of  Illinois,  speaking  of  an 
ordinance  requiring  certain  specified  team- 
sters who  were  engaged  In  hauling  stones 
and  coal  through  the  city  to  pay  a  certain 
license,  say:  "From  the  extent  and  charac- 
ter of  his  business,  these  teams  must  have 
passed  and  repassed  almost  constantly. 
This,  then,  renders  the  repair  of  the  streets 
more  expensive  and  more  necessary,  from 
the  fact  that  his  vehicles  seemed  to  be  large 
and  heavy.  For  the  comfort  and  conven- 
ience of  the  citizens  of  the  place,  as  well  as 
persons  not  residing  therein  and  traveling  on 
its  streets,  it  Is  necessary  that  they  should 
be  repaired  and  kept  in  good  condition"; 
and  the  court  upheld  the  ordinance  for  the 
reason  stated.  In  the  case  of  Railway  Co. 
v.  Beckwith,  129  U.  S.  29,  9  Sup.  Ct.  207. 
Mr.  Justice  Field,  speaking  for  the  supreme 
court,  says:  "The  concluding  clause  of  the 
first  section  of  the  fourteenth  amendment 
simply  requires  that  such  legislation  shall 
treat  alike  all  persons  brought  under  sub- 
jection to  it  The  equal  protection  of  the 
law  is  afforded  when  this  is  accomplished." 
And  again,  on  pages  30  and  31,  129  U.  S., 
and  page  207,  9  Sup.  Ct.,  of  the  same  opin- 
ion, the  learned  Judge  says:  "The  discrim- 
inations which  are  open  to  objection  are 
those  where  persons  engaged  In  the  same 
business  are  subject  to  different  privileges, 
under  the  same  conditions!  It  is  only  then 
that  the  discrimination  can  be  said  to  impair 
that  equal  right  which  all  can  claim  In  the 
enforcement  of  the  law." 

It  Is  not  pretended  but  that  the  statute 
under  consideration  affects  all  drovers  alike; 
that  there  is  no  discrimination  made  between 
persons  engaged  in  the  same  line  of  busi- 
ness. The  contention  of  respondent  is  that 
there  is  a  discrimination  made  between  those 
persons  engaged  in  business  as  drovers  and 
those  engaged  In  other  business  which  re- 
quires the  use  of  the  highway,  as,  for  in- 
stance, teamsters  and  other  travelers,  in  that 
the  latter  are  not  required  to  pay  for  any 
damage  that  they  may  do  to  highways  situat- 
ed on  a  hillside.  It  is  easy  to  conceive  that 
the  business  of  drovers  would  be  exceedingly 
injurious  to  highways  situated  upon  a  hill- 
side if  their  herds  pass  over  the  ground  upon 
and  near  the  highway  In  our  mountain  coun- 
try, inasmuch  as  they  would  cause  rocks  and 
other  obstructions  to  be  thrown  into  the 
highway,  and  would  break  down  banks  and 
otherwise  specially  injure  the  highways.  It 
was  no  doubt  for  this  reason  that  the  legis- 


lature required  that  those  persons  so  engaged 
should  be  specially  liable  for  all  damage 
that  they  did  to  the  highways.  Whether 
teamsters  do  like  Injury  is  not  for  us  to  de- 
cide. It  is  in  the  discretion  of  the  legislature 
to  regulate  the  use  of  the  highways,  and, 
if  they  make  no  distinction  between  differ- 
ent persons  who  use  them  in  the  same  way, 
we  see  no  reason  for  complaint. 

Counsel  for  respondent  cites  numerous  au- 
thorities, and  among  others  a  decision  of 
this  court,  to  the  point  that  statutes  requir- 
ing railroad  companies  unconditionally  to 
pay  for  stock  killed  by  their  trains  are  void, 
and  have  been  so  held  under  the  fourteenth 
amendment,  above  quoted.  These  cases  are 
not  In  point  Railway  companies  are  char- 
ged with  a  public  duty  to  operate  their 
trains,  and  are  granted  a  public  franchise 
for  this  purpose.  They  cannot  escape  the 
duty  imposed  upon  them  towards  the  public, 
to  wit  the  operation  of  their  trains.  If, 
then,  while  In  the  performance  of  this  duty, 
and  without  fault,  they  casually  destroy 
stock  straying  upon  their  road,  it  is  mani- 
festly a  deprivation  of  such  companies  of 
their  property  without  due  process  of  law 
to  require  them  absolutely  to  pay  for  it  be- 
cause In  such  case  the  duty  of  operating  the 
train  and  the  duty  of  paying  for  the  stock 
killed  are  directly  in  conflict  There  are 
loose  expressions  In  some  of  the  cases  cited 
which  would  Indicate  that  the  courts  made 
some  other  distinction.  We  think,  upon  the 
ground  stated,  these  cases  are  consistent 
with  the  view  we  take  of  the  statute  under 
consideration.  But  there  is  no  public  re- 
quirement that  drovers  shall  drive  their 
herds  over  highways  situated  on  hillsides. 
It  Is  purely  a  matter  of  individual  choice 
whether  they  do  or  not  They  have  a  right 
to  do  so,  and,  If  they  do  no  injury,  they  are 
liable  to  no  one  for  anything.  It  is  manifest 
however,  that  the  legislature  considered  that 
driving  herds  of  stock  of  the  character  de- 
scribed over  highways  situated  upon  a  hill- 
side was  calculated  to  damage  such  high- 
ways. The  .maxim  of  the  law  is,  "Sic  utere 
tuo  ut  alienum  non  laedas,"  the  legal  mean- 
ing of  which  is,  "So  use  your  own  property 
as  not  to  Injure  the  right  of  another."  It  is 
but  an  enforcement  of  this  rule  that  is  at- 
tempted by  the  statute  In  this  case.  The 
rule  as  was  stated  by  Lord  Truro  in  Egerton 
v.  Earl  Brownlow,  4  H.  L.  Cas.  195,  Is  ap- 
plicable to  the  public  in  at  least  as  full  force 
as  to  Individuals.  The  public  own  the  high- 
ways, and  must  bear  the  expense  of  keeping 
them  In  repair. 

By  this  statute  they  simply  say  to  the 
drover,  who  is  possessed  of  property  which. 
If  driven  in  a  certain  way,  is  calculated  to 
destroy  the  highway,  that  he  must  so  use 
his  own  property  as  not  to  destroy  that  of 
the  public.  There  is  no  absolute  liability 
for  using  the  public  highway,  but  it  Is  deem- 
ed probable  that  a  use  in  a  particular  way. 
with  particular  property,  will  produce  a  pe- 
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culiar  Injury,  and,  If  such  Injury  Is  produced, 
tben  the  person  producing  it  Is  held  liable. 
We  cannot  see  that  this  unjustly  discrimi- 
nates against  such  persons.  On  the  con- 
trary, it  seems  to  be  reasonable,  fair,  and 
Just  legislation  as  between  all  of  the  citi- 
zens. It  must  be  held,  if  a  case  can  be  con- 
ceived that  would  justify  the  legislation,  that 
that  case  existed  when  it  passed,  and  it  is 
certainly  not  difficult  to  conceive  of  the  in- 
Jury  and  wrong  that  it  was  intended  to  pre- 
vent by  this  statute.  We  are  of  the  opin- 
ion that  the  statute  Is  valid,  and  that  the 
court  below,  in  holding  it  invalid,  was  wrong. 
The  judgment  should  be  and  is  therefore  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

KING,  J.,  concurs.    BARTOH,  J.,  dissents. 


(11  Utah.  209) 

VAN  COTT  v.  PRATT  et  a!. 

(Supreme  Court  of  Utah.    March  16,  1895.) 

Garnishment — Exemption  of  Municipalitx— 
Waiver. 

A  statutory  exemption  of  a  municipal 
corporation  from  garnishment  cannot  be  waived 
by  the  municipality  by  an  ordinance  consent- 
ing that  moneys  in  its  hands  may  be  garnished 
iu  suits  between  private  parties. 

Appeal  from  district  court,  Third  district; 
before  Justice  S.  A.  Merritt 

Williams  &  Sutherland,  for  appellant  E. 
D.  Hoge  and  Goodwin  &  Van  Pelt,  for  re- 
spondent 

BARTCH,  J.  The  plaintiff  procured  a 
judgment  for  $402.80  against  the  defendant 
Pratt,  who  was  a  police  officer  in  Salt  Lake 
City.  There  was  due  Pratt,  as  salary  from 
said  city,  the  sum  of  $100,  for  which  sum 
the  plaintiff  served  the  respondent  with  pro- 
cess of  garnishment  When  the  return 
thereof  was  made  the  plaintiff  moved  for 
Judgment  thereon 'in  his  favor,  which  motion, 
for  Judgment  against  the  garnishee,  was  de- 
nied. Thereupon  the  plaintiff  appealed  to 
this  court. 

Salt  Lake  City,  the  respondent  herein,  is 
a  municipal  corporation,  and,  as  appears 
from  the  record,  has  enacted  an  ordinance 
whereby  it  has  attempted  to  waive  "Its 
right  and  legal  exemption  from  garnishment 
process,"  and  consented  that  the  wages  and 
salaries  of  its  employes  "may  be  attached 
under  garnishee  process  In  the  same  manner 
and  to  the  same  extent  as  Is  provided  by 
the  general  laws  of  the  territory,"  the  no- 
tices of  such  process  to  be  served  on  the  city 
treasurer.  By  virtue  of  this  ordinance  it  is 
maintained  that  the  legal  rights  of  the  re- 
spondent to  exemption  from  such  process 
were  waived  In  the  case  at  bar,  and  the  only 
question  presented  in  the  record  material  to 
this  decision  is  whether  a  municipal  cor- 
poration in  this  territory  can  waive  such 
rights.  Counsel  for  appellant  Insist  that  ex- 


emption from  process  of  garnishment  is  * 
privilege  which  the  respondent  may  waive 
at  Its  option,  and  cite  several  cases  which 
appear  to  sustain  their  view;  but  we  think 
the  weight  of  authority  is  to  the  effect  that 
a  municipality  cannot  waive  such  exemp- 
tion, and  especially  is  this  true  in  cases 
where  the  exemption  is  based  on  the  grounds 
of  public  policy,  and  is  not  effected  by  stat- 
ute. This  court,  in  the  case  of  Chamberlin 
v.  Watters  (Utah)  37  Pac.  5G6,  held  that  sec- 
tion 3455,  Comp.  Laws  Utah  1888,  authoriz- 
ing garnishment  of  corporations,  did  not  apply 
to  a  municipal  corporation,  and  that  such  a 
corporation  could  not  be  subjected  to  such 
proceedings  upon  any  principle  of  public 
policy.  If,  then,  as  this  court  has  held,  the 
process  of  garnishment  is  without  statutory 
authority,  and  In  violation  of  public  policy, 
when  It  is  sought  to  be  enforced  against  a 
municipality,  how  can  such  municipality 
waive  the  exemption?  Such  exemption  is 
not  a  mere  privilege,  as  claimed  by  counsel 
for  the  appellant  It  is  a  legal  right,  which 
inures  to  the  benefit  of  the  public.  It  Is  not 
upheld  for  the  benefit  of  the  public  officer, 
but  because  the  public  must  not  be  incon- 
venienced or  harassed  by  such  proceedings 
in  suits  In  which  it  has  no  interest  and  have 
the  management  of  Its  affairs  and  the  effi- 
ciency of  Its  officers  Interfered  with  for 
the  benefit  of  the  private  Individual  The 
question  of  the  liability  of  municipal  cor- 
porations to  process  of  garnishment  at  the 
suit  of  a  private  party  has  often  been  be- 
fore the  American  courts,  and,  while  their 
decisions  are  not  uniform,  still  It  seems  that 
a  large  majority  of  the  cases  hold  that  no 
such  liability  exists,  and  the  reason  of  the 
rule  declared  by  those  cases  appears  to  rest 
upon  that  public  principle  which  exempts 
members  of  the  legislature,  foreign  minis- 
ters, embassadors,  and  other  public  func- 
tionaries, while  In  the  public  service,  from 
civil  arrest  or  other  legal  embarrassment  at 
the  suit  of  a  private  person.  The  exemp- 
tion Is  granted  from  public  necessity,  In 
order  that  the  business  of  the  municipality 
may  be  transacted  by  its'  officers  without  in- 
terference arising  from  suits  in  which  the  • 
public  Is  not  Interested;  and  a  municipal 
corporation  cannot  waive  such  a  right  by 
ordinance  or  by  previous  agreement  Courts 
will  disregard  all  agreements  or  arrange- 
ments made  In  contravention  of  public  pol- 
icy. Wade,  in  his  treatise  on  Attachment 
&  Garnishment  (volume  2,  §  345),  says: 
"The  foundation  of  the  doctrine  that  munic- 
ipal corporations  cannot  be  called  upon  to 
answer  as  garnishees  is  purely  a  question  of 
public  policy.  They  are  regarded  as  in- 
tegral branches  of  the  government,  exercis- 
ing only  public  functions,  and  intended  to 
guard  public  interests.  To  permit  them  to 
be  subjected  to  actions,  and  possible  judg- 
ments and  expense,  in  relation  to  matters  In 
which  they  have  no  Interest  it  is  claimed 
would  be  an  intolerable  burden,  in  view  of 
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the  large  number  of  persons  who  necessarily 
stand  toward  them  as  creditors.  To  turn 
them  Into  mere  instruments  for  the  collec- 
tion of  private  debts,  it  is  thought,  would 
detract  from  their  dignity,  and  be  subversive 
of  the  public  interest."  In  Merwin  v.  City 
of  Chicago,  45  111.  133,  where  the  question 
was  whether  a  municipal  corporation  in  that 
case  was  liable  to  the  process  of  garnish- 
ment, Mr.  Justice  Lawrence,  delivering  the 
opinion  of  the  court,  said:  "A  municipal 
corporation  cannot  be  properly  turned  Into 
an  instrument  or  agency  for  the  collection 
of  private  debts."  8  Am.  &  Eng.  Enc.  Law, 
p.  1135;  School  Dist.  y.  Gage,  39  Mich.  484; 
Wallace  v.  Lawyer,  54  Ind.  501;  First  Nat. 
Bank  v.  City  of  Ottawa  (Kan.)  23  Pac.  485; 
Crane  v.  French,  38  Miss.  503;  Oscanyan  v. 
Arms  Co.,  103  U.  S.  261;  McLellan  v.  Young, 
21  Am.  Rep.  276;  Manufacturing  Co.  v. 
Gormully,  144  U.  S.  224,  12  Sup.  Ct  632;  U. 
S.  t.  Trans-Missouri  Freight  Ass'n,  58  Fed. 
58,  7  C.  C.  A.  15.  We  are  of  the  opinion 
that  the  ordinance  In  question  In  this  case 
Is  void,  and  that  Salt  Lake  City  cannot 
waive  its  exemption  from  process  of  gar- 
nishment in  an  action  between  private  par- 
ties. There  appears  to  be  no  error  In  the 
record.    The  Judgment  Is  affirmed. 

SMITH,  J.  I  concur  in  the  judgment  for  the 
reasons  stated,  bnt  especially  for  the  reason 
that  if  the  city,  by  the  ordinance  in  question, 
waived  its  exemption,  it  had  the  right  to  recall 
its  waiver.  In  this  case  it  has  from  the  begin- 
ning insisted  that  it  was  exempt  I  think  there 
was  no  vested  right  by  virtue  of  the  ordinance, 
and  the  city  had  the  right  to  claim  its  exemption. 

KING,  J.  I  concur  In  the  judgment  for  the 
reasons  expressed  by  SMITH,  J. 


(11  Utah,  175) 

BAILEY  v.  STEVENS  et  aL 
(Supreme  Court  of  Utah.    March  16,  1895.) 
Injunction  aoainst  Execution— Destruction  of 
Records— Appeal— Laches. 
A  district  court  has  power  to  enjoin  the 
issuing  of  execution  on  a  judgment,  and  to 
grant  a  new  trial  on  the  ground  that  the  rec- 
,  ords  of  the  cause  in  which  the  judgment  was 
rendered  have  been  destroyed  by  fire,  so  that 
an  appeal  is  rendered  impossible;   but  it  will 
be  denied  where  the  destruction  of  the  papers 
is  in  part  due  to  plaintiffs  delay  for  nearly  two 
years  in  perfecting  an  appeal,  and  where  there 
is  nothing  to  show  that  any  material  errors  were 
committed,  and  it  is  probable  that,  owing  to 
the  destruction  of  the  records,  documentary  evi- 
dence material  to  the  determination  of  the  is- 
sues has  been  lost. 

Appeal  from  district  court.  Fourth  district; 
before  Justice  J.  A.  Miner. 

Lessenger  &  Beckwitb,  for  appellant 
Breeden  &  Gunnell,  for  respondents. 

BARTCH,  .T.  This  action  was  brought  In 
the  district  court  of  the  Fourth  judicial  dis- 
trict, to  restrain  the  issuing  of  execution  on 
a  judgment  rendered  in  a  cause  between  the 
same  parties  in  favor  of  Anson  Thornton, 


one  of  the  defendants  herein,  and  to  obtain  a 
new  trial  on  the  ground  that  the  records  in 
said  cause  in  which  judgment  was  render- 
ed, as  aforesaid,  were  destroyed  by  fire,  and 
that  therefore,  an  appeal  to  the  supreme 
court,  to  correct  certain  errors  claimed  to 
have  occurred  on  the  trial  of  the  original 
cause,  was  rendered  impossible.  The  de- 
fendants Stevens  and  Thornton  demurred 
separately  to  the  complaint  on  the  ground 
that  It  does  not  state  facts  sufficient  to  con- 
stitute a  cause  t>f  action.  The  court  sustain- 
ed the  demurrers,  dismissed  the  action  as 
to  said  defendants,  and  entered  Judgment  In 
their  favor.  From  this  judgment  the  plain- 
tiff prosecuted  his  appeal. 

The  first  point  argued  by  counsel  for  the 
appellant  Is  whether  the  district  court,  by 
virtue  of  Its  chancery  jurisdiction,  can  grant 
the  relief  prayed  for.  We  think  counsel  are 
correct  in  their  views  on  this  point  The  dis- 
trict court,  sitting  as  a  court  of  chancery,  has 
power  to  grant  relief  In  a  proper  case  of  this 
character.  This  is  an  ancient  Jurisdiction  of 
a  court  of  chancery,  and  there  is  nothing 
In  our  statutes  which  abrogates  such  juris- 
diction. The  fact  that  such  a  court  has  both 
common-law  and  chancery  jurisdiction  In  no 
way  changes  or  obliterates  its  equitable  Ju- 
risdiction in  the  absence  of  express  legis- 
lative restriction.  Such  equitable  relief  will 
not  be  granted,  however,  except  In  a  merito- 
rious case,  and  that  a  case  is  meritorious 
must  be  shown  by  the  bill  itself.  Sproles  v. 
Powell,  10  Heisk.  693;  Hale  v.  Hord,  11 
Heisk.  232;  Shepperd  v.  District  Court,  1 
Utah,  340. 

The  main  question,  therefore,  is  whether 
the  record  In  this  case  presents  a  state  of 
facts  which  entitles  the  plaintiff  to  the  equi- 
table relief  sought.  The  record  shows  sub- 
stantially that  the  plaintiff  commenced  an  ac- 
tion against  the  defendants  on  the  26th  day 
of  February,  1891,  to  compel  defendant  Stev- 
ens to  convey  to  him  certain  land,  and  to 
have  the  claim  of  defendant  Thornton  there- 
to declared  void;  that  In  proper  time  Thorn- 
ton filed  an  answer  denying  the  allegations 
of  the  complaint  and,  by  way  of  cross  com- 
plaint, set  up  his  possession  to  said  land  as 
commencing  In  September,  1884,  and  alleged 
that  he  paid  for  the  same;  that  he  had  a 
right  to  a  conveyance  from  plaintiff,  defend- 
ant Stevens,  and  from  one  Montgomery;  that 
Stevens  was  ready  and  willing  to  so  convey; 
that  Montgomery  was  attempting  to  acquire 
interests  in  said  lands,  and  was  in  collusion 
with  plaintiff,  and,  because  of  selfish  and 
corrupt  motives,  refused  to  convey  to  him, 
Thornton;  that  on  March  27,  1891,  plaintiff 
filed  his  answer  to  the  cross  complaint;  that 
on  April  12, 1891,  said  Montgomery  was  made 
a  party  defendant  by  order  of  the  court; 
that  the  cause  was  tried  on  April  4,  and  the 
decision  of  the  court  rendered  in  favor  of 
Thornton  on  April  28,  1891;  that  on  March 
7,  1892,  the  plaintiff  filed  a  motion  for  a 
new  trial,  which  motion  was  heard  and  over- 
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ruled  by  the  court  on  December  20,  1892;  | 
that  the  plaintiff  appealed  from  the  decree 
entered  In  favor  of  Thornton,  and  from  the 
order  overruling  the  motion  for  a  new  trial; 
that,  after  all  the  papers  on  appeal  had  been 
prepared,  they  were  on  March  14,  1893, 
while  in  the  office  of  plaintiff's  attorneys,  en- 
tirely destroyed  by  fire;  that  the  destruction 
of  said  papers  was  caused  by  the  burning  of 
the  building  in  which  they  were  kept;  that 
the  papers  thus  destroyed  included  the  ex- 
hibits and  transcript  of  the  reporter's  notes 
of  the  testimony  adduced  at  the  trial;  that 
there  are  no  copies  of  said  papers;  and  that 
the  plaintiff  is  unable  to  secure  any  copies 
of  the  exhibits,  or  of  any  of  the  papers  or 
transcript  of  the  testimony,  except  the  copies 
attached  to  the  complaint  herein.  The  rec- 
ord then  presents  certain  facts  which  the 
plaintiff  claims  were  admitted  or  establish- 
ed on  the  trial,  and  In  view  of  which  facts  he 
claims  the  court  erroneously  held  that  Thorn- 
ton was  entitled  to  an  absolute  conveyance 
of  the  property  from  Stevens  and  Montgom- 
ery, as  a  gent  8  or  trustees.  It  fails  to  show, 
however,  any  specific  error  committed  by  the 
court  which  would  be  of  avail  on  appeal. 
Nor  does  the  record  show  what  the  evidence 
was  which  established  the  alleged  facts  in 
view  of  which.  It  is  claimed,  the  court  erred. 
Nor  does  It  appear  therefrom  that  the  plain- 
tiff, In  case  a  new  trial  were  granted,  could 
'  obtain  better  proof.  Nor  is  It  apparent  that, 
if  the  cause  were  again  tried,  the  parties 
could  furnish  substantially  the  same  kind  of 
testimony  as  at  the  former  trial.  On  the  con- 
trary, It  Is  clearly  shown  that  the  docu- 
mentary evidence  was  destroyed  by  fire,  and 
cannot  be  reproduced.  In  the  absence  of  any 
showing  to  the  contrary  in  the  record,  it  must 
be  presumed  that  the  evidence  so  lost  was 
material  to  the  determination  of  Issues  In  the 
case,  and  that  without  it  a  trial  substantial- 
ly like  the  former  one  Is  Impossible.  It  Is 
evident  that  such  a  state  of  things  would  be 
prejudicial  to  the  rights  of  the  defendants 
In  case  another  trial  were  now  ordered,  for  It 
clearly  appears  that  the  same  evidence  can- 
not again  be  produced,  and  therefore  the  par- 
ties cannot  be  put  in  substantially  the  same 
position  in  which  they  were  when  the  first 
trial  was  commenced.  While  the  plaintiff 
may  not  be  directly  responsible  for  this  state 
of  affairs,  yet  it  seems  clear  that  he  is  indi- 
rectly responsible,  because  of  his  laches  in 
prosecuting  his  appeal.  It  Is  shown  by  the 
record  that  It  was  nearly  a  year  from  the 
date  on  which  the  decision  or  the  court  was 
rendered  to  the  date  on  which  notice  of  mo- 
tion for  a  new  trial  was  given,  and  then  a 
further  period  of  nine  months  elapsed  before 
the  motion  for  a  new  trial  was  heard  and 
overruled,  and  after  that  it  was  more  than 
two  months  before  the  fire  occurred  which  de- 
stroyed the  papers.  It  will  thus  be  seen  that 
It  was  nearly  two  years  from  the  date  of  the 
rendition  of  the  judgment  to  the  date  of  the 
fire.    While  the  destruction  of  the  papers 


was  caused  by  Inevitable  accident  which  the 
plaintiff  could  not  foresee,  still  there  is  noth- 
ing whatever  in  the  record  to  indicate  that 
It  required  such  a  great  length  of  time  to 
perfect  an  appeal;  and  the  conclusion  Is  Ir- 
resistible that,  if  he  had  used  due  diligence, 
his  transcript  and  papers  on  appeal  would 
have  reached  their  destination  long  before 
the  happening  of  the  accident 

Where,  as  appears  in  the  case  at  bar,  a  par- 
ty postpones  the  doing  of  a  thing  because 
there  Is  further  time  in  which  to  do  it,  he 
will  not  be  heard  to  complain  if,  while  he  so 
delays,  something  happens  by  which  he  is 
deprived  of  rights  to  which  he  would  other- 
wise have  been  entitled,  and  when  the  grant- 
ing of  relief  might  work  an  Injustice  upon 
another  party,  not  at  fault.  Equity  does  not 
encourage  unreasonable  delay  to  do  a  thing 
or  to  enforce  a  remedy  at  the  proper  time. 
Neglect  and  laches  are  always  discounte- 
nanced. Nothing  can  call  forth  tne  power-of 
a  court  of  equity  but  conscience,  reasonable 
diligence,  and  good  faith;  and,  before  it  will 
grant  relief  In  a  case  like  the  one  at  bar,  It 
must  not  only  be  satisfied  that  a  loss  or 
accident  has  actually  occurred,  which  may 
possibly  have  deprived  a  party  of  his  rights, 
and, that  such  party  was  not  at  fault,  but  it 
must  also  sufficiently  appear  to  the  chancellor 
that  error  was  committed  In  the  trial  by  the 
court  at  law,  In  material  matters,  affecting 
the  substantial  rights  of  the  party  seeking 
relief.  Otherwise  to  grant  an  adversary  an- 
other trial  would  be  unjust  in  the  highest 
degree  to  the  prevailing  party  in  the  court  at 
law.  Piatt  v.  Vattier,  9  Pet  403;  Frlnk  v. 
McClung,  4  Gllman,  570. 

We  are  of  the  opinion  that  the  record  In 
this  case  does  not  present  a  case  which  en- 
titles the  plaintiff  to  a  new  trial,  and  that 
the  demurrer  to  the  complaint  was  properly 
sustained.   The  judgment  is  affirmed. - 

MERRITT,  0.  J.,  and  KING,  J.,  concur. 


(11  Utah.  214) 

THOMPSON  v.  AVERT. 

(Supreme  Court  of  Utah.    March  16,  1895.) 

Sals  of  Land  —  Action  for  Purchase  Price— 
Effkct  of  Receipt  —  Judgment  fok  Fine  — 
When  Lien  on  Land— Duration  of  Lien. 

1.  Defendant,  by  introducing  evidence  after 
his  motion  for  a  nonsuit  has  been  erroneously 
overruled,  waives  the  error. 

2.  The  maker  of  a  note  given  for  the  pur- 
chase price  of  land,  payable  when  all  incumbran- 
ces thereon  were  removed,  deposited  money  in 
bank  to  pay  the  note,  with  instructions  to  the 
bank  to  pay  it  when  the  incumbrances  were  re- 
moved. By  agreement  between  the  payee  and 
the  maker's  agent  part  of  the  money  was  paid 
to  the  payee,  and  the  note  was  canceled,  and  de- 
livered to  the  bank  to  be  sent  to  the  maker  after 
payment  of  the  balance  of  the  money,  which  was 
to  be  retained  by  the  bank  until  a  certain  incum- 
brance should  be  removed.  After  the  incum- 
brance was  removed,  the  bank,  under  instruc- 
tions from  the  maker,  returned  the  money  and 
the  canceled  note  to  him.    Held,  that  the  payee 
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was  entitled  to  recover  from  the  maker  the  bal- 
ance of  the  note. 

3.  An  entry  on  the  margin  of  the  record  of  a 
mortgage,  acknowledging  payment  of  the  debt, 
and  discharging  the  mortgage,  is,  as  regards  the 
acknowledgment  of  payment,  a  mere  receipt, 
explainable  by  parol  evidence,  and  does  not  bar 
a  recovery  of  the  nnpaid  balance  of  the  debt. 

4.  Where  a  note  given  for  the  price  of  land 
is  payable  when  title  is  approved  by  a  third 
person,  his  approval  is,  in  the  absence  of  fraud 
or  mistake,  conclusive. 

5.  The  common-law  writ  of  elegit  is  not  in 
force  in  Utah. 

6.  In  the  absence  of  a  statutory  provision, 
a  judgment  is  not  a  lien  on  the  debtor's  land. 

7.  At  common  law,  a  judgment  recovered  by 
the  sovereign  for  a  penalty  in  a  criminal  proceed- 
ing created  no  lien  on  the  judgment  debtor's  land. 

8.  In  a  territory  the  judgments  of  the  fed- 
eral courts  are  liens  on  the  debtor's  land  only 
when  judgments  are  liens  by  the  laws  of  the  ter- 
ritory. 

0.  Comp.  Laws,  §  3414,  providing  that  a 

iudgment  snail  only  be  a  lien  on  the  debtor's 
ind  for  five  years,  applies  to  a  judgment  recov- 
ered by  the  United  States  for  a  penalty  in  a 
criminal  proceeding. 

Appeal  from  district  court,  third  district; 
before  Justice  S.  A.  Merritt 

Action  by  James  Thompson  against  Frank- 
lin C.  Avery.  From  a  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Ritchie  &  Ritchie,  for  appellant.  J.  E. 
Darmer  and  Loofbourow  &  Kahn,  for  re- 
spondent. 

KING,  J.  The  complaint  In  this  case, 
which  was  filed  March  7,  1892,  declares  on 
a  promissory  note  for  $4,000,  dated  Feb- 
ruary 27, 1890,  due  one  year  after  date,  with 
8  per  cent  interest  from  date  and  attor- 
ney's fees,  and  which  contains  the  follow- 
ing provision:  "It  Is  hereby  expressly  agreed 
and  understood  between  the  maker  of  this 
note  and  the  payee,  James  Thompson,  that 
this  note  is  not  payable,  In  any  event,  until 
present  incumbrances  and  defects  in  the  ti- 
tle to- the  premises,  for  which  this  note  is 
given  In  part  payment  of  purchase  money, 
are  removed,  and  the  title  made  good  and 
marketable,  the  title  to  be  so  approved  by 
the  Salt  Lake  Abstract,  Title  Guarantee  & 
Trust  Company,  of  Salt  Lake  City.  Utah." 
The  complaint  describes  the  premises  in  con- 
troversy, and  alleges  that  by  April  27,  1891, 
all  Incumbrances  had  been  removed,  the  ti- 
tle made  good  and  marketable,  and  approved 
by  the  abstract  company  named;  all  condi- 
tions of  the  note  had  been  performed,  and  It 
was  fully  due,  and  that  plaintiff  had  intrust- 
ed the  note  to  the  Commercial  National  Bank 
of  Salt  Lake  City,  to  be  delivered  to  defend- 
ant only  upon  full  payment,  and  that  the 
bank  wrongfully  delivered  it  to  the  defend- 
ant without  full  payment;  that  $3,431  had 
been  paid  thereon.  Judgment  is  prayed  for 
in  the  sum  of  $1,001.04,  with  interest  from 
March  7,  1892,  and  $200  attorney's  fee.  De- 
fendant's answer  admits  the  execution  of  the 
note,  and  that  it  was  given  in  part  payment 
of  the  premises  described;  denies  that  on 
April  27,  1891,  all  Incumbrances  and  defects 
in  the  title  had  been  removed,  or  that  it  was 


then  good  and  marketable,  or  that  the  said 
abstract  company  had  approved  the  title,  or 
that  the  conditions  of  the  note  were  fully 
performed,  or  that  the  note  was  then  due, 
or  that  the  bank  wrongfully  delivered  the 
note  to  the  defendant,  or  that  any  sum  is 
due  thereon;  it  alleges  that  plaintiff  con- 
veyed the  premises  to  defendant  by  warranty 
deed;  that  among  the  incumbrances  existing 
April  27,  1891,  was  a  judgment  lien  for 
$1,200,  interest  and  costs,  by  virtue  of  an  un- 
satisfied judgment  rendered  and  docketed 
April  26,  1886,  in  the  Third  district  court  of 
Utah,  in  favor  of  the  United  States  and 
against  John  Bergen,  then  owner  of  the 
premises;  that  defendant  deposited  before 
April  16,  1891,  In  said  bank,  $4,361,  to  fully 
pay  said  note,  when  all  Its  conditions  were 
performed;  that  on  April  16,  1891,  In  consid- 
eration of  $2,561  of  said  money,  then  paid 
plaintiff,"  and  of  an  agreement  between  him 
and  defendant  then  made  that  said  bauk 
should  retain  $1,800  until  the  title  was  per- 
fect, and  made  good  and  marketable,  plain- 
tiff canceled  the  note  by  writing  across  Its 
face,  "Received  payment  in  full,  April  16th. 
James  Thompson,"— and  authorized  its  deliv- 
ery to  defendant  The  answer  further  al- 
leges that  the  note  has  been  paid  In  full,  and 
disclaims  ownership  of  the  money  held  In  the 
bank. 

The  case  was  tried  April  17,  1894,  before 
a  jury.  The  plaintiff  offered  In  evidence  a 
certificate  of  the  Salt  Lake  Abstract  Title 
Guarantee  &  Trust  Company.  The  defendant 
admitted  its  execution  by  said  company,  and 
that  $200  were  a  reasonable  attorney's  fee. 
Plaintiff  then  rested,  and  defendant  moved 
for  a  nonsuit  which  motion  was  denied. 
Testimony  was  then  offered  by  the  defend- 
ant and  in  rebuttal  the  plaintiff  testified  at 
length.  While  there  Is  some  dispute  In  the 
testimony  offered  by  the  respective  parties, 
it  tends  to  establish  the  following  facts: 

That  at  the  time  said  note  was  executed 
plaintiff  was  the  owner  of  the  premises  men- 
tioned, which  were  situate  In  Salt  Lake  City, 
and  conveyed  them  to  the  defendant  by  deed 
of  warranty,  taking  in  part  payment  the 
note  above  referred  to,  together  with  a  mort- 
gage from  the  defendant  upon  the  same 
premises  to  secure  its  payment  This  prop- 
erty had  formerly  been  owned  by  one  John 
Bergen,  and,  while  he  so  owned  It  a  judg- 
ment had  been  rendered  against  him,  on  the 
26th  day  of  April,  1886,  In  the  Third  district 
court  of  Utah,  based  on  four  counts  In  one 
indictment  charging  him  with  the  crime  of 
unlawful  cohabitation.  The  judgment  was 
for  $300  on  each  count  and  costs,  and  had  not 
been  paid.  Subsequently  Bergen  sold  the 
property  to  plaintiff's  grantor,  taking  a  mort- 
gage in  part  payment  which  plaintiff  had 
assumed.  The  latter  was  withholding  pay- 
ment on  the  Bergen  mortgage  to  protect  him- 
self against  the  judgment  which  had  been 
rendered  against  Bergen,  until  such  time  as 
it  should  be  paid,  or  cease  to  be  a  lien  on  the 
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property.  The  Incumbrances  referred  to  in 
defendant's  note  'Which  were  to  be  removed 
were  the  Bergen  mortgage  and  the  judgment 
against  him.  On  the  13th  of  April,  1891,  de- 
fendant sent  to  the  Commercial  .National 
Bank  of  Salt  Lake  City  $4,361,  accompanied 
by  a  letter,  of  which  the  following  Is  a  copy: 
"Fort  Collins,  Colo.,  April  13th,  1891.  John 
W.  Donnellan,  Cashier— Dear  Sir:  Inclosed 
please  find  Denver  draft  for  $4,861,  to  pay 
my  note  of  $4,000,  and  interest  due  February 
27th,  1891.  Please  cancel  and  return  my 
note.  J.  B.  Blazer  will  attend  to  the  matter, 
but  I  wish  that  you  would  have  the  abstract 
company  pass  upon  the  title,  and  see  that 
the  former  mortgage  and  judgment  are  re- 
leased. I  understand  by  the  inclosed  tele- 
gram that  it  will  be  clear.  Any  charges  for 
your  trouble  I  will  gladly  pay.  Very  truly 
yours,  F.  C.  Avery."  On  the  16th  of  April, 
plaintiff,  Bergen,  and  Blazer,  who  represent- 
ed defendant,  met  at  the  Commercial  Na- 
tional Bank,  and  made  an  arrangement  by 
which  $2,561  was  paid  to  the  plaintiff,  leav- 
ing $1,800  of  the  money  still  remaining  in 
the  bank.  The  parties  had  been  advised 
that,  under  the  decision  of  the  supreme 
court  in  the  Snow  Case,  120  U.  S.  274,  7  Sup. 
Ct  556,  only  one  of  the  four  separate  judg- 
ments against  Bergen  was  valid.  Eight 
hundred  and  seventy-one  dollars  of  the 
amount  remaining  in  the  bank  was  required 
to  meet  the  Bergen  mortgage,  and  the  bal- 
ance would  be  due  the  plaintiff.  It  was  con- 
sidered by  the  plaintiff  and  Bergen  that  the 
amount  left  in  the  bank  was  sufficient  se- 
curity, and  they  canceled  their  mortgages. 
This  left  the  title  of  the  property  clear,  with 
exception  of  whatever  lien  the  judgment 
against  Bergen  constituted.  On  the  26th  of 
April  the  Judgment  would  be  five  years  old, 
and  it  was  understood,  plaintiff  contended, 
that  on  that  day  the  lien  would  be  dis- 
charged and  the  property  absolutely  cleared. 
Plaintiff  drew  a  check  in  favor  of  Bergen  for 
$871,  payable  on  the  27th,  and  arranged  with 
the  bank  to  draw  a  draft  on  it  for  the  bal- 
ance of  $929,  on  the  27th.  The  plaintiff,  liv- 
ing at  Provo,  and  not  expecting  to  return  on 
the  27th,  left  the  note  with  the  bank,  with 
instructions,  when  the  Bergen  check  was 
paid  and  his  draft  was  honored,  to  deliver  it 
to  the  defendant,  and  thereupon  wrote  the 
cancellation  on  the  note.  No  execution  was 
issued  on  the  judgment  against  Bergen,  and 
on  the  27th  the  bank  paid  his  check.  Act- 
ing under  the  instructions  of  the  defendant, 
who  resided  in  Colorado,  the  bank  refused 
payment  of  plaintiff's  draft,  and  withheld 
the  $929.  The  bank  transmitted,  contrary 
to  plaintiff's  instructions,  the  note  to  the  de- 
fendant. Subsequently  plaintiff  secured 
from  the  company  mentioned  the  following 
certificate:  "The  undersigned,  the  Salt  Lake 
Abstract,  Title  Guarantee  &  Trust  Company, 
at  the  request  of  James  Thompson  and 
Franklin  C.  Avery,  and  in  pursuance  of  an 
agreement  between  said  parties,  have  this 
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day  examined  the  title  to  the  following  de- 
scribed real  property,  in  Salt  Lake  City, 
Utah  [here  follows  the  description];  and 
have  and  hereby  approve  the  said  title,  and 
pronounce  the  same  good  and  marketable. 
October  1st,  1891.  [Signed]  Salt  Lake  Ab- 
stract, Title  Guarantee  &  Trust  Company, 
[Seal.]  E.  W.  Genter,  Secy.  &  Mngr.,"— and 
presented  it  to  John  W.  Donnellan,  cashier 
of  said  bank,  as  defendant's  agent,  and  de- 
manded payment  of  the  balance  of  the  mon- 
ey. Acting  under  defendant's  instructions, 
payment  was  refused,  and  plaintiff  brought 
this  suit.  Judgment  was  rendered  for  the 
plaintiff,  and  defendant  appeals. 

The  only  assignments  of  error  upon  which 
appellant  relies  are  presented  in  his  brief, 
and  we  will  discuss  them  in  the  order  there- 
in contained. 

Appellant  claims  that  the  court  erred  in 
overruling  his  motion  for  nonsuit.  After  sub- 
mitting the  motion  for  nonsuit,  defendant  in- 
troduced evidence  In  support  of  his  defense, 
and  plaintiff  followed  with  rebutting  evi- 
dence. The  motion  was  waived,  and  at  the 
conclusion  of  the  case  the  proof  was  of 
such  character  as  to  not  only  warrant,  but 
demand,  its  submission  to  the  jury.  If  the 
court  erred  in  overruling  defendant's  motion, 
the  error  was  waived.  Railroad  Co.  v.  Mares, 
123  U.  S.  710,  8  Sup.  Ct.  321;  Railroad  Co.  v. 
Hawthorn,  144  U.  S.,  202,  12  Sup.  Ct.  591; 
Smith  v.  Compton,  6  CaL  24;  Perkins  v. 
Thornbergh,  10  Cal.  190;  Schlessinger  v. 
Mallard,  70  Cal.  334,  11  Pac.  728;  Barton  v. 
Kane,  17  Wis.  38. 

It  is  contended:  First,  that  the  evidence  is 
insufficient  to  justify  the  verdict,  for  the  rea- 
son that  the  transaction  of  April  16,  1891, 
amounted  to  a  discharge  and  cancellation  of 
the  note  upon  which  this  action  is  founded; 
second,  that  the  verdict  is  contrary  to  law, 
because  the  plaintiff,  upon  the  county  record, 
on  that  day  satisfied  and  discharged  the 
mortgage,  and  declared  the  indebtedness 
thereby  secured  fully  paid.  These  two  as- 
signments, being  so  closely  connected,  will 
be  considered  together.  It  is  argued  by  ap- 
pellant's counsel  that  in  consideration  of  re- 
ceiving $2,561  on  the  16th  of  April,  before  it 
was  due,  a  new  agreement  was  made  by 
plaintiff,  and  that  he  canceled  and  surrender- 
ed the  note,  and  that  whatever  relief  he  is 
entitled  to  must  grow  out  of  such  agreement. 
It  was  also  argued  that,  even  if  plaintiff  did 
prescribe  that  certain  conditions  must  exist 
before  the  notes  should  be  surrendered,  his 
Instructions  constituted  the  bank  his  agent, 
and,  If  the  note  were  delivered  wrongfully, 
the  liability  must  rest  upon  the  agent.  We 
are  unable  to  agree  with  appellant's  coun- 
sel upon  these  propositions.  It  is  admitted 
that  plaintiff  has  not  been  paid  the  amount 
for  which  suit  is  brought;  and  the  proof 
clearly  established  that  the  money  was  still 
In  the  bank,  where  defendant  had  deposited 
it,  and  that  payment  had  been  withheld  pur- 
suant to  his  positive  instructions.   As  a  con- 
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dltion  precedent  to  plaintiff's  recovery,  a 
certificate  from  the  abstract  company,  that 
all  Incumbrances  had  been  removed  and  the 
title  made  good  and  marketable,  was  re- 
quired. In  order  to  perfect  the  title,  Bergen 
canceled  of  record  his  mortgage,  on  the  10th 
day  of  April,  believing  the  91,800  left  In  the 
bank  sufficient  security  for  the  amount  due 
him  from  plaintiff,  and  the  latter  discharged 
the  defendant's  mortgage  given  to  secure  the 
note  sued  upon.  The  record  shows  that,  this 
being  done,  the  premises  were  free  from  all 
liens,  unless  the  judgment  In  favor  of  the 
United  States  against  Bergen  constituted  one. 
Plaintiff's  testimony  was  to  the  effect  that 
an  arrangement  had  been  made  between 
Bergen,  the  bank,  and  Blazer,  as  defendant's 
agents,  and  himself,  by  which  the  mortgages 
were  to  be  canceled,  and  the  note  left 
with  the  bank  until  the  27th  of  April,  at 
which  time,  if  the  government  had  not  taken 
execution  against  Bergen,  the  note  was  to  be 
delivered  to  defendant,  and  the  91.800  paid 
to  Bergen  and  plaintiff;  and  both  plaintiff 
and  Blazer  testified  that  it  was  expressly 
agreed  that,  If  the  government  sought  to  col- 
lect the  Bergen  judgment,  plaintiff's  draft 
should  be  paid,  and  Bergen's  check  held  un- 
til the  matter  was  settled.  No  new  contract- 
ural  relation  was  entered  into.  The  relations 
of  the  parties  were  not  changed.  The  de- 
fendant voluntarily  paid  a  part  of  the  note 
before  maturity,  and  withheld  such  an 
amount  as  was  deemed  fully  adequate  for  his 
protection  against  any  defects  which  might 
be  found  to  exist  In  the  title.  It  is  suffi- 
cient answer  to  appellant's  contention  that 
the  bank  became  the  plaintiff's  agent,  and 
for  the  detention  of  the  money  he  must  look 
to  it  that,  in  all  the  bank  did,  it  was  acting 
under  defendant's  directions.  The  trial  court 
presented  these  questions  fairly  to  the  jury, 
and  the  issues  were  found  in  favor  of  the 
plaintiff.  We  think  there  was  sufficient  evi- 
dence to  warrant  the  finding  of  the  jury. 
Certainly,  the  plaintiff  will  not  be  deprived 
of  his  right  to  recover  upon  the  note  be- 
cause of  the  wrongful  act  of  the  bank.  And 
plaintiff  does  not  lose  his  right  to  maintain 
an  action  upon  said  note  because  It  is  can- 
celed and  surrendered  through  fraud  or  mis- 
take (Banks  v.  Marshall,  23  Cal.  223;  3 
Rand.  Com.  Paper,  f  1477);  and  the  plaintiff 
was  entitled  to  introduce  parol  evidence  to 
explain  the  receipt  of  payment  which  he  In- 
dorsed upon  the  note  (Id.  §  1477,  note  6).  And 
we  do  not  think  the  indorsement  upon  the 
county  records  precludes  plaintiff  from  main- 
taining this  action.  It  appears  that,  upon  the 
margin  of  the  record,  where  the  mortgage  giv- 
en to  secure  plaintiff's  note  was  recorded, 
by  means  .of  a  rubber  stamp  the  recorder 
placed  the  following  words:  "Salt  Lake  City, 
Utah,  April  16th,  1891.  I  hereby  satisfy  and 
discharge  this  mortgage  of  record,  and  de- 
clare the  indebtedness  secured  thereby  fully 
paid."  This  the  plaintiff,  in  the  presence  of 
'.be  recorder,  sigued.   Appellant  argues  that 


these  words  amounted  to  a  discharge  of  the 
note,  and  a  complete  bar  to  suit  upon  it  it 
is  evident  that  the  plaintiff  went  to  the  re- 
corder's office  only  for  the  purpose  of  cancel- 
ing the  mortgage  of  record.  It  is  not  claim- 
ed that  the  words,  reciting  that  the  indebted- 
ness secured  was  fully  paid,  were  In  fact 
true.  No  one  has  been  deceived  or  misled  by 
it,  and  no  element  of  estoppel  has  been  sug- 
gested, as  a  result  of  plaintiff's  action,  that 
would  In  any  manner  affect  the  rights  of  the 
defendant  or  any  other  person.  Undoubtedly 
It  completed  a  release  of  the  mortgage,  and 
discharged  plaintiff's  lien  upon  the  premises. 
It  was  effectual  for  that  purpose,  but  we  do 
not  think  that  it  was  of  such  a  formal  and 
solemn  character  as  to  place  It  beyond  the 
power  of  contradiction  by  parol  evidence.  It 
was  a  mere  receipt,  so  far  as  this  point  was 
concerned,  and  plaintiff  was  entitled  to  make 
his  explanation  of  the  manner  In  which  it 
came  into  existence.  It  does  not  come  within 
the  class  of  cases  which  necessitate  an  In- 
dependent suit  In  a  court  of  equity  to  modify 
or  set  aside. 

Appellant  complains  because  the  court  re- 
fused to  permit  him  to  introduce  evidence 
of  the  judgment  against  Bergen.  Objection 
to  this  testimony  was  made  for  the  reason 
that  the  note  provided  that  the  abstract  com- 
pany-was to  approve  the  title,  and  that,  hav- 
ing done  so,  It  was  Immaterial.  Respondent 
contends  that  the  effect  of  the  certificate 
above  set  out  was  conclusive  between  the 
parties  on  the  question  of  title;  that  the 
company  having  approved  the  title,  and  pro- 
nounced it  good  and  marketable,  the  condi- 
tion upon  which  payment  had  been  predi- 
cated had  been  fulfilled,  and  plaintiff  was 
entitled  to  the  full  amount  of  the  note.  Ap- 
pellant insists  that  unless  the  title  was  good 
and  free  from  all  Incumbrances,  and  market- 
able, in  fact,  the  certificate  would  prove  un- 
availing; and  that  he  had  a  right,  notwlth 
standing  the  certificate,  to  show.  If  he  could, 
any  defects  in  the  title.  In  New  York  the 
point  involved  in  this  question  came  before 
the  court,  where  the  plaintiff  brought  suit  to 
collect  a  final  payment  for  work  done  under  a 
building  contract  which  provided  that  pay- 
ments were  to  be  made  in  installments  aa  the 
work  progressed,  upon  certificates  of  the 
architects,  and  the  last  Installment  was  to 
be  paid  "when  all  work  is  completely  finish- 
ed and  certified  to  that  effect  by  the  archi- 
tects." On  the  trial  before  the  referee,  de- 
fendant offered  to  show  that  the  plaintiff  had 
not  erected  and  completed  the  building  ac- 
cording to  contract,  but  the  referee  held  that 
the  certificate  of  the  architects  was  conclu- 
sive upon  this  point,  and  rejected  the  eri- 
dence.  The  case  was  appealed,  and  the  court 
said:  "The  plaintiff  was  bound,  as  a  condi- 
tion precedent  to  final  payment  by  the  de- 
fendant, to  procure  the  certificate  (if  it  was 
not  Impracticable  to  get  it  without  their 
fault),  and  whenever  they  did  get  it  the  de- 
fendant was  bound  to  pay,  unless  h«  could 
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■how  that  the  certificate  was  obtained  by 
•  fraud  or  mistake.  There  was  no  attempt  to 
show  that  the  certificate  was  not  given  In 
good  faith,  and  It  concludes  the  rights  of 
all  parties."  Wyckoff  v.  Meyers,  44  N.  Y. 
148;  Stewart  v.  Keteltas,  36  N.  Y.  388.  In 
U.  S.  v.  Robeson,  9  Pet  319,  the  defendant 
undertook  to  recover  on  a  counterclaim  for 
certain  services  without  producing  the  certifi- 
cate of  the  officer  named  in  the  contract,  by 
proving  by  other  evidence  that  he  had  in 
fact  performed  the  contract;  but  the  court 
held  this  "other  evidence"  of  performance 
incompetent,  and  that  the  only  competent 
evidence  of  performance  would  be  the  certifi- 
cate of  the  party  agreed  upon.  Mr.  Justice 
McLean,  -speaking  for  the  court,  says: 
"Where  the  parties  In  their  contract  fix  a  cer- 
tain mode  by  which  the  amount  to  be  paid 
shall  be  ascertained,  as  in  the  present  case, 
the  party  that  seeks  an  enforcement  of  the 
agreement  must  show  that  he  has  done 
everything  on  his  part  which  can  be  done 
to  carry  it  into  effect.  He  cannot  compel 
the  payment  of  the  amount  claimed,  unless 
he  shall  procure  the  kind  of  evidence  re- 
quired by  the  contract,  or  show  that  by  time 
or  accident  he  Is  unable  to  do  so;  and,  as 
this  was  not  done  by  the  defendant  In  the 
district  court,  no  evidence  to  prove  service, 
other  than  the  certificates,  should  have  been 
admitted  by  the  court  below."  The  parties 
to  this  suit,  at  the  outset,  deliberately  agreed 
to  refer  the  question  of  title  to  the  abstract 
company.  They  selected  it  as  an  arbiter  be- 
tween them,  and  its  determination  of  the 
question  was  to  be  final  and  conclusive. 
There  was  no  contention  that  any  fraud  had 
been  perpetrated  or  mistake  made  by  the 
company.  We  believe  that  the  position  of 
the  trial  court  was  correct  When  the  plain- 
tiff produced  the  certificate,  In  accordance 
with  the  terms  of  the  agreement  be  was  en- 
titled to  the  amount  due  upon  the  note;  and 
it  Is  wholly  immaterial,  under  the  issues  rais- 
ed by  the  answer,  whether  an  unsatisfied 
judgment  against  Bergen  appeared  of  record. 
But  the  defendant  replies  that  the  certificate 
was  never  exhibited  to  him.  This  Is  true, 
but  the  record  shows  that  after  the  27th 
of  April.  1891,  and  before  suit  was  brought 
the  certificate  of  the  abstract  company,  above 
set  forth,  was  procured,  and,  if  not  delivered, 
at  least  exhibited  to  Mr.  Donnellan,  the  cash- 
ier of  the  bank,  and  the  evidence  shows  that 
the  bank  and  Mr.  Donnellan  were  acting  as 
agents  of  the  defendant  No  objection  was 
made  by  him  or  by  the  defendant  to  the 
form  of  the  certificate,  or  to  the  mode  or 
time  of  Its  presentation.  We  think,  in  re- 
spect to  the  certificate  and  the  manner  of  its 
presentation,  there  was  a  sufficient  compli- 
ance with  the  terms  of  the  note. 

But  even  if  it  be  considered  that  the  cer- 
tificate was  not  conclusive  upon  the  question 
of  title,  we  are  still  of  the  opinion  that  it 
was  not  error  In  refusing  to  admit  the  evi- 
dence of  the  judgments  against  Bergen;  and 
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that  brings  us  to  the  question,  was  the  judg- 
ment of  the  United  States  against  Bergen  a 
lien  on  the  land  In  question  when  this  ac- 
tion was  brought?  Defendant's  position  Is 
that  this  judgment  rendered  in  1886,  was 
such  an  incumbrance  as  to  amount  to  a  cloud 
upon,  if  not  a  serious  defect  in,  the  plaintiff's 
title.  -  This  question  was  argued  very  ably 
by  counsel,  and,  because  of  Its  Importance, 
we  deem  it  proper  to  pass  upon  it  while  it 
is  fully  before  us,  although  our  view  of  the 
proposition  last  discussed  Is  decisive  of  this 
case.  As  a  foundation  for  appellant's  claim 
respecting  this  proposition,  it  is  asserted  that 
a  judgment  lien  exists  in  the  United  States 
without  any  act  of  congress  explicitly  so 
providing,  by  virtue  of  an  act  of  September 
24,  1789,  and  that  the  writ  of  elegit  created 
such  a  lien.  At  common  law  no  judgment 
lien  existed  in  favor  of  the  judgment  cred- 
itor. The  nearest  approach  to  a  modern 
judgment  lien  was  found  in  St  13  Edw.  L, 
called  the  "Statute  of  Westminster  11.," 
which  created  the  writ  of  elegit  The  only 
remedy  offered  the  judgment  creditor  under 
this  was  the  sequestration  of  the  profits  of 
the  land  by  writ  of  levari  facias,  or  the  pos- 
session of  a  moiety  of  the  lands  by  writ  of 
elegit,  and  in  certain  cases  of  the  whole  of 
it  by  extent  In  all  these  cases  the  creditor 
held  the  land  in  trust  until  the  debt  was  dis- 
charged by  the  receipt  of  rents  and  profits. 

4  Kent  Comm.  429;  3  BL  Comm.  419.  It 
might  be  observed  in  passing  that  this  was 
occasioned  by  the  feudal  system  of  land  ten- 
ure, under  which  the  feudatory  was  restrict- 
ed from  alienating  or  in  any  manner  incum- 
bering the  land,  and  which  prevented  the 
land  being  charged  with,  or  being  seized  for, 
debts,  because  "by  these  means  the  connec- 
tion between  lord  and  tenant  might  be  de- 
stroyed, alienation  might  be  made,  and  the 
services  of  the  vassal  be  transferred  to  bt 
performed  by  a  stranger."  Hutcheson  v. 
Orubbs,  80  Va.  254.  It  will  be  observed  that1 
this  statute  did  not  create  a  judgment  lien 
upon  the  lands  of  the  debtor,  but  offered  the 
creditor  an  opportunity  to  subject  a  portion 
of  the  rents  and  profits  to  the  satisfaction 
of  his  debt  While  the  judgment  lien,  as  lt 
has  been  expanded  and  is  found  to-day,  may 
be  traced  to  the  writ  by  elegit  it  would  not 
be  accurate  to  say  that  they  are  the  same,  or 
that  there  Is  any  great  analogy  existing.  In- 
deed, the  remedy  which  this  writ  offered  was 
deemed  so  meager  that  in  the  year  1732,  St 

5  Geo.  II.  c  7  was  passed  for  the  relief  of 
British  creditors  In  their  dealing  with  the 
American  colonies.  Lands,  hereditaments, 
and  real  estate  were  for  the  first  time  made 
subject  to  sale  under  execution  at  the  in- 
stance of  the  judgment  creditor.  4  Kent 
Comm.  429;  Freem.  Ex'ns,  §  370. 

During  the  early  settlement  of  this  coun- 
try the  writ  of  elegit  was  adopted  in  a  few 
of  the  states.  Prior  to  the  Revolution  no 
general  statute  existed  In  this  country  or 
England  extending  Its  operation,  but  by. 


Digitized  by 


834 


PACIFIC  REPORTER,  Vol.  89. 


judicial  construction  a  broader  scope  was 
given  it  than  the  statute  expressly  provided. 
The  practice  was  not  harmonious  in  the 
states,  some  courts  construing  the  lien  to 
attach  after  the  sheriff  delivered  possession 
of  the  lien  to  the  creditor,  while  still  others 
construed  the  lien  to  attach  upon  levy  by 
the  sheriff,  or  upon  Issue  and  delivery  of  the 
execution  to  the  sheriff.  Massingill  v. 
Downs,  7  How.  765.  In  Virginia,  at  an  ear- 
ly day,  the  statute  of  Westminster  II.  was 
substantially  adopted,  the  courts  holding 
"that  a  lien  was  acquired  by  judgment  which 
extended  to  all  of  defendant's  lands  within 
the  state,  and  which  was  superior  to  the 
claims  of  subsequent  purchasers,  though  for 
a  valuable  consideration  and  without  notice. 
The  lien  thus  acquired  was  a  legal  lien,  and 
remained  so  long  as  the  capacity  to  sue  out 
an  elegit  continued,  whether  the  writ  was 
sued  out  or  not"  Hutcheson  v.  Grubbs, 
supra.  Some  of  the  states  adopted  5 ,  Geo. 
II.  c.  7,  and  by  long  usage  so  extended  and 
employed  It  that  it  became  a  lien  on  all  the 
lands  of  the  judgment  debtor  from  the  time 
that  judgment  was  rendered.  Tayloe  t. 
Thomson's  Lessee,  5  Pet  307.  But  the  writ 
of  elegit  Is  unknown  to  American  jurispru- 
dence, except  in  a  few  states,  and  in  these 
was  obsolete  many  years  before  the  organ- 
ization of  this  territory.  The  act  of  George 
II.  was  not  an  extension  of  the  writ  of 
elegit,  but  an  abolition  of  It  Most  of  the 
states,  both  before  and  after  its  enactment, 
had  passed  express  statutes  providing  that 
lands  should  be  subject  to  execution.  In 
some  statutes  it  was  enacted  that  from  the 
docketing  of  the  judgment  the  Hen  should  be 
created,  while  others  enacted  the  lien  was 
created  by  the  rendition  of  judgment,  and 
still  others  provided  that  real  estate  might 
be  sold  upon  execution,  but  did  not,  nor  do 
they  to  this  date,  provide  for  any  lien  of 
the  judgment  on  lands.  4  Kent,  Comm.  (13th 
Ed.)  429-437.  It  has  been  said  that  the  Hen 
of  judgments,  as  a  lien  upon  real  estate, 
was  adopted  from  the  English  statute  of  4 
&  5  W.  &  M.  c.  20,  which  requires  a  mem- 
orandum of  the  judgment  to  be  entered  In 
a  book  In  alphabetical  order,  and  a  fresh 
memorandum  to  be  made  thereon  after  five 
years  from  the  first  entry.  4  Kent,  Comm. 
(11th  Ed.)  489,  note  A.  And  where  it  was 
not  settled  whether  the  writ  of  elegit  was 
brought  to  this  country,  it  was  held  that  it 
was  repealed  by  the  statute  of  Geo.  II.  Den 
v.  Hill,  1  Hayw.  (N.  C.)  72,  95  ;  4  Kent, 
Comm.  (11th  Ed.)  492,  note  C.  The  reason 
for  the  existence  of  the  writ  of  elegit  never 
existed  In  the  United  States,  and  the  slight 
countenance  given  to  it  in  the  United  States 
was  discontinued  shortly  after  the  passage 
«>f  the  act  of  Geo.  II..  above  referred  to. 
Freem.  Ex'ns,  §  370;  4  Kent  Comm.  429- 
437.  So  it  must  be  conceded  that  a  judg- 
ment lien,  as  we  find  it  in  the  United  States 
to-day,  is  supported  only  by  statutory  au- 
thority, and,  in  the  absence  of  express  leg- 


islation, judgments  do  not  attach  to  real 
estate,  in  the  modern  sense  of   the  term 
(Walker  v.  Elledge,  05  Ala.  51;  Carlisle  v. 
Godwin,  08  Ala.  137;  Mitchell  v.  Wood,  47 
Miss.  231);  and,  unless  there  is  a  statute  ex- 
pressly making  a  judgment  a  Hen  on  real 
'  estate,  no  such  property  will  attach  to  it 
'  It  was  held  in  Pennsylvania  that  an  order 
I  for  the  payment  of  a  wife's  expenses  and 
!  support  pendente  lite  is  not  a  judgment  such 
j  as  to  create  a  lien  on  the  husband's  land, 
j  for  the  reason  that  there  was  no  statutory 
j  authority  for  so  regarding  it    Grove's  Ap- 
!  peal,  68  Pa.  St.  143. 

The  view  that  judgment  Hens  are  crea- 
!  tures  of  statute  seems  to  have  been  adopted 
j  almost  universally  In  the  United  States,  for 
j  the  subject  has  largely  been  under  the  con- 
I  trol  of  the  legislature,  and  laws  have  been 
made  requiring  judgments  to  be  docketed  in 
each  county  where  it  is  sought  to  bind  real 
estate,  and  changes  have  been  made  in  ex- 
isting laws.    The  right  of  judgment  Hen 
is  not  one  of  contract  or  agreement  or  one 
which  is  vested  In  the  plaintiff  by  reason  of 
his  judgment.    Whatever  right  exists  flows 
from  the  legislative  department    It  cannot 
be  said  that  It  is  a  right  founded  in  any 
principle  of  natural  justice,  because,  if  it 
were,  we  might  suppose  all  the  laws  on  this 
subject  would  be  similar  in  all  countries, 
I  whereas  we  find  them  variant.    Further,  if 
it  were  founded  in  natural  justice,  it  would 
1  seem  that  the  debt  first  contracted  should  be 
!  first  paid,  whereas  we  know  that  priority  of 
I  judgment  does  not  depend  upon  priority  of 
I  the  demand  upon  which  It  is  founded.  We 
i  think  the  writ  of  elegit  does  not  exist  in 
•  this  territory,  nor  did  it  ever,  In  behalf  of 
any  judgment   creditor  or  of   the  United 
i  States.    So  we  must  look,  if  there  be  a 
judgment  Hen  in  favor  of  the  government 
of  the  United  States,  to  some  other  source 
for  it.    No  law  has  been  called  to  our  at- 
tention passed  by  congress  creating  a  judg- 
I  ment  Hen.    The  fourteenth  section  of  the 
I  act  of  September  24,  1789,  c  20,  commonly 
j  known  as  the  "Judiciary  Act"  provided  that 
I  the  courts  of  the  United  States  should  have 
!  power  to  "'issue  writs  of  scire  facias,  habeas 
!  corpus  and  all  other  writs  not  specliicaUy 
provided  for  by  statute,  which  may  be  nec- 
■  essary  for  the  exercise  of  their  respective 
(  jurisdictions  and  agreeable  to  the  principles 
I  and  usages  of  law";  and  the  act  of  Sep- 
tember 29,  1789,  c.  21,  commonly  known  as 
the  "Process  Act,"  enacts  "that  until  further 
provision  shall  be  made,  and  except  where 
by  this  act  or  other  statutes  of  the  United 
States  is  otherwise  provided  the  forms  of 
writs  and  executions,  except  their  style  and 
modes  of  process,  and  rates  of  fees,  except 
fees  of  judges  in  the  circuit  and  district 
courts,  in  suits  at  common  law,  shall  be  the 
same  in  each  state  respectively  as  are  now 
used  and  allowed  in  the  supreme  courts  of 
the  same."    This  act  was  temporary,  and 
expired  by  Its  own  limitation  at  the  end 
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of  the  next  session  of  congress.  The  act 
of  May  8,  1792,  c.  36,  provided  that  the 
forms  of  writs,  executions,  and  other  process 
and  modes  of  proceeding  in  suits  at  common 
law,  should  continue  to  be  the  same  as  au- 
thorized by  the  act  of  1789,  "subject  however 
to  such  limitations  and  additions  as  the  said 
courts  shall  in  their  discretion  deem  expe- 
dient or  to  such  regulations  as  the  supreme 
court  shall  think  proper  from  time  to  time 
by  rule  to  prescribe  to  any  circuit  or  dis- 
trict courts  concerning  the  same."  Speaking 
of  this  legislation,  in  the  case  of  Bank  v. 
Halstead,  10  Wheat.  60,  it  is  said:  "The  gen- 
veral  policy  of  all  laws  on  this  subject  is  very 
apparent  It  was  intended  to  approach  and 
conform  to  state  process  and  proceedings  as 
a  general  rule,  but  under  such  guards  and 
checks  as  might  be  necessary  to  Insure  the 
due  exercise  of  the  powers  of  the  courts  of 
the  United  States.  They  have  authority, 
therefore,,  from  time  to  time,  to  alter  the 
process  In  such  manner  as  they  may  deem 
expedient,  and  likewise  to  make  additions 
thereto,  which  necessarily  Implies  the  power  ' 
to  enlarge  the  effect  of  the  operation  of  the 
process."  But  this  discretionary  power  in 
the  courts  of  the  United  States  was  restrict- 
ed by  the  act  of  May  19,  1828,  c.  68,  which 
provided  "that  thereafter  writs  of  execution 
and  other  final  process  issued  on  judgments 
rendered  in  any  of  the  courts  of  the  United 
States  and  proceedings  thereon  should  be  the 
same,  except  their  style,  In  each  state  re- 
spectively as  were  then  used  In  the  courts  of  i 
such  state,  provided,  however,  that  it  should 
be  in  the  power  of  the  courts  If  they  saw 
fit  in  their  discretion  by  rule  of  court,  so 
far  to  alter  final  process  in  said  courts  as  to 
conform  the  same  to  any  change  which  might 
be  adopted  by  the  legislatures  of  the  re- 
spective states  for  the  state  courts."  "It  will 
be  seen,  from  this  provision,  that  it  was 
thereafter  prohibited  to  the  courts  of  the 
United  States  either  to  adopt  or  recognize  j 
any  form  of  execution,  or  give  any  effect  to 
It,  except  such  as  was  at  the  time  of  the  ' 
passage  of  the  act,  or  had  subsequently  be- 
come at  the  time  of  their  adoption  of  the 
writ,  authorized  by  the  laws  of  the  state. 
The  same  provision  has  ever  since  been  con- 
tinued In  force,  and  Is  now  embodied  in  sec-  j 
tlon  916  of  the  Revised  Statutes."  Fink  v.  | 
O'Neil.  106  U.  S.  278,  1  Sup.  Ct.  325.  Sec-  j 
tlon  916  Is  as  follows:  "The  party  recover- 
ing judgment  in  any  common-law  cause  in 
any  circuit  or  district  court  shall  be  entitled 
to  similar  remedies  upon  the  same  by  ex- 
ecution or  otherwise  to  reach  the  property 
of  the  judgment  debtor  as  are  now  provided  i 
in  like  cases  by  the  laws  of  the  state  in 
which  such  court  is  held  or  by  any  such 
laws  hereafter  enacted  which  may  be  adopt-  I 
ed  by  the  general  rules  of  such  circuit  or  dis- 
trict courts,  and  such  state  laws  as  may  \ 
hereafter  be  enforced  In  such  state  In  rela- 
tion to  judgment  upon  remedies  as  afore- 
said by  execution  or  otherwise." 


Pursuant  to  these  enactments  of  congress, 
It  has  been  unanimously  held  that  whatever 
lien  resulted  from  a  judgment  in  a  court  of 
the  United  States  came  from  the  statute  of 
the  state  in  which  the  judgment  was  ren- 
dered. As  is  said  in  Baker  v.  Morton,  12 
Wall.  158:  "Judgments  were  not  liens  at 
common  law,  but  congress,  In  adopting  the 
modes  of  process  prevailing  In  the  states  at 
the  time  the  judicial  system  of  the  United 
States  was  organized,  made  judgments  recov- 
ered in  the  federal  courts  liens  in  all  cases 
where  they  were  so  by  the  laws  of  the  states; 
and  a  later  act  of  congress  has  provided  that 
judgments  shall  cease  to  have  that  operation 
in  the  same  manner  and  at  the  same  periods, 
in  the  respective  federal  districts,  as  like  proc- 
esses do  when  sued  for  in  state  courts."  The 
act  of  congress  referred  to  is  as  follows: 
"Judgments  or  decrees  rendered  in  the  circuit 
or  district  courts  within  the  state  shall  cease 
to  be  liens  In  the  same  manner  and  at  like 
periods  as  judgments  and  decrees  of  the 
courts  of  such  state  cease,  by  law,  to  be  liens 
thereon."  Rev.  St  U.  S.  §  967.  It  must  not 
be  supposed,  however,  that  this  Indirect  meth- 
od of  vesting  such  Judgment  with  the  quality 
of  a  lien  was  In  any  sense  a  recognition  of 
the  right  within  the  state  to  regulate  the  op- 
eration of  federal  judgments.  Judgment 
liens  in  the  federal  courts  owe  their  existence 
solely  to  authority  of  the  national  govern- 
ment As  remarked  by  the  supreme  court  of 
Ohio:  "That  judgment  liens  are  the  cre- 
ations of  positive  law,  withdut  which  they 
cannot  exist,  and  that  they  cannot  survive 
the  law  which  gave  them  being,  are  princi- 
ples too  well  settled  to  be  drawn  in  question: 
I  suppose  it  equally  clear  that  they  must  be 
created  by  the  government  under  whose  au- 
thority judgment  Is  rendered.  A  state  may 
determine  the  effects  of  Its  own  judgment 
but  cannot  affect  those  rendered  by  the  courts 
of  the  United  States;  while  the  same  limita- 
tion is  equally  true  of  the  legislation  of  the 
general  government,  which  has  an  equal  right 
to  provide  for  the  security  and  satisfaction  of 
judgments  rendered  in  its  courts,  but  neither 
has  any  power  to  limit  the  sovereign  right 
In  the  other."  Corwin  v.  Benham,  2  Ohio  St 
36.  "But,  since  the  courts  originally  adopted 
the  state  laws  on  the  subject  the  rules  for 
determining  the  nature  and  character  of  the 
judgments  that  would  give  a  lien,  for  ascer- 
taining what  species  of  estates  were  bound 
thereby,  and  similar  matters,  had  to  be  sought 
in  the  laws  and  decisions  of  the  particular 
state."  Perkins  v.  Coal  Co.,  77  Ala.  403; 
Black,  Judgm.  §  414.  Accordingly  it  is  held 
in  Pennsylvania  that  the  verdict  alone,  with- 
out entry  of  judgment  in  the  federal  court, 
gives  no  lien  upon  the  land.  In  re  Morris' 
Estate,  6  Phlla.  134.  So  If,  under  the  state 
law,  the  lien  of  the  judgment  entered  by  the 
court  of  the  state  attaches  from  the  date  of 
the  final  adjournment  of  the  term,  the  same 
rule  applies  to  the  federal  judgments  in  the 
state.    Jones  v.  Guthrie,  23  I1L  421.    And  It 
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has  been  held  In  Mississippi  that  Judgment 
liens  of  the  federal  courts  are  subject  to  the 
state  statute  of  limitations,  the  same  as  liens 
of  domestic  judgments.  Abby  v.  Bank,  34 
Miss.  571.  And  a  more  recent  act  of  con- 
gress, passed  August  1, 1888,  clearly  evidences 
the  design  to  give  to  judgments  in  the  fed- 
eral courts  the  same  territorial  extent  in  re- 
spect to  liens  as  the  various  states  have  pro- 
vided for  domestic  judgments.  This  legisla- 
tion upon  the  part  of  congress  conclusively 
shows  that  congress  has  purposed  to  place 
the  federal  courts,  in  respect  to  the  question 
of  judgment  liens,  upon  the  same  footing  as 
the  state  courts.  While  the  power  of  con- 
gress must  be  conceded  to  provide  for  judg- 
ment liens  in  all  the  federal  courts,  the  wise 
view  has  been  adopted  to  conform  as  far  as 
possible  the  practice  and  procedure  of  the 
federal  courts  to  the  practice  and  procedure 
of  the  state  courts,  so  that  the  judgment  cred- 
itor in  the  federal  court  in  any  state  obtains 
the  same  right  to  subject  the  property  of  the 
debtor  to  the  satisfaction  of  his  debt  as  one 
whose  judgment  is  obtained  in  a  state  court 
The  question  then  arises,  does  a  different  rule 
apply  in  territories  from  that  which  obtains 
in  the  states?  The  supreme  court  of  the 
United  States  has  held  "that  the  practice  and 
proceedings  and  forms  and  modes  of  proceed- 
ing of  the  territorial  courts,  as  well  as  their 
respective  Jurisdictions,  subject  to  a  few  ex- 
press or  implied  conditions  in  the  organic  act 
itself,  were  intended  to  be  left  to  the  legisla- 
tive action  of  the  territorial  assembly,  and 
the  regulations  which  might  be  adopted  by 
the  courts  themselves."  Hornbuckle  v. 
Toombs,  18  Wall.  654;  Hershfield  v.  Griffith, 
Id.  657.  Under  the  organic  act  of  the  terri- 
tory of  Utah,  the  territorial  legislature  may 
enact  such  laws,  upon  all  rightful  subjects  of 
legislation,  as  are  consistent  with  the  consti- 
tution and  the  laws  of  congress.  It  is  not 
necessary  to  decide  whether  the  creditor  had 
a  judgment  lien  in  tne  territory  before  provi- 
sion was  made  by  the  local  legislature.  No 
matter  what  right  a  judgment  would  give  ei- 
ther to  the  government  or  any  individual, 
prior  to  any  territorial  enactment  in  respect 
to  judgment  liens,  it  is  clear  {hat  congress 
delegated  this  question,  In  a  large  degree  at 
least,  to  the  territory;  and,  when  the  latter 
acted  and  made  provision  for  judgment  liens, 
all  persons,  as  well  as  the  government,  must 
resort  thereto  to  determine  their  rights.  It 
is  provided  by  section  3414  of  the  Compiled 
Laws  of  Utah  that  "from  the  time  that  Judg- 
ment Is  docketed  it  becomes  a  lien  upon  all 
the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  the  district,  owned 
by  him  at  the  rendition  of  the  judgment  or 
by  him  thereafter  acquired  during  the  exist- 
ence of  said  lien  in  his  own  right  The  lien 
shall  continue  for  five  years  unless  judgment 
be  previously  satisfied.  •  *  • "  This  was 
the  only  law  In  force  upon  this  question  in 
the  territory  when  the  Judgment  against  Ber- 
gen was  obtained. 


Appellant's  counsel  Insist  that  the  maxhe. 
"The  sovereign  is  not  bound  by  the  act  ta- 
les* named  by  special  and  particular  wonk." 
is  to  be  applied  to  this  case,  and  it  is  argaed 
that  the  territorial  statute  above  quoted  eas- 
not  be  Invoked  against  the  government  T> 
principle  embodied  in  this  statement  has  no 
application  to  the  case  at  bar.  It  is  trie 
this  statute  is  territorial,  and  was  enacted, 
no  doubt  for  the  benefit  of  domestic  judg- 
ment creditors;  and  it  must  be  admitted  njt 
the  government  was  not  contemplated  m 
coming  within  its  provision.  No  authority 
exists  In  the  territorial  legislature  to  pro-rife 
for  a  lien  for  Judgments  obtained  in  th» 
federal  courts,  but  as  has  been  shown,  con- 
gress has  adopted  this  legislation,  and  made 
it  applicable  to  judgments  obtained  in  the 
courts  created  by  it  To  determine,  men.  the 
character  and  extent  of  a  lien  afforded  jadg- 
ment  creditors,  including  the  governmeat, 
reference  must  be  had  to  the  local  statute 
But  counsel  invoke  the  rule  that  "nulhus 
tempus  occurrit  regi,"  and  argue  that  eves  If 
the  government's  lien  as  a  judgment  cred- 
itor owes  its  existence  to  the  territorial  lav. 
it  attached  with  the  restriction  that  the  sal- 
utes of  limitation  would  not  run  against  the 
government's  lien.  The  rule  is,  no  doubt 
that  statutes  of  limitation  do  not  run  against 
the  government  without  Its  express  provi- 
sion, but  this  principle  does  not  reach  tha> 
case.  Such  statutes  are  those  "that  restrict 
the  period  within  which  the  right  otherwise 
unlimited,  might  be  asserted."  And.  Lav 
Diet.  26-29.  The  government  by  its  legbda- 
tlon  has  stepped  into  the  territorial  forum, 
and,  in  order  to  have  the  benefit  of  judgment 
liens,  has  placed  Itself  upon  the  same  foot- 
ing as  domestic  judgment  creditors.  So 
reasonable  construction  of  the  act  of  een- 
gress  above  referred  to  permits  the  United 
States  to  avail  itself  of  just  enough  of  oar 
statute  to  give  it  the  benefit  of  the  lien,  sad 
warrant  it  in  repudiating  that  portion  pro- 
viding for  its  extinguishment  Our  statute 
does  not  restrict  the  lien,  which  otherwise 
would  be  unlimited,  but  it  creates  a  judg- 
ment Hen  which  otherwise  would  not  ex- 
ist Judgments  and  judgment  Hens  are  dif- 
ferent things.  The  judgment  against  Ber- 
gen, in  favor  of  the  United  States,  may  not 
be  barred  by  the  statute  of  limitations,  bat 
we  think  the  judgment  lien  was  extinguish- 
ed at  the  expiration  of  the  five  years  from 
the  rendition  of  judgment.  Counsel's  pota- 
tion, that  a  lien  is  inseparable  from  a  judg- 
ment, we  think  unsound,  and  is  not  support- 
ed by  the  cases  cited.  The  case  of  Fink  t. 
O'Neil,  supra,  fairly  meets  the  numerous  ob- 
jections urged  by  appellant  to  the  applica- 
tion of  the  local  law  to  the  government  The 
question  there  was  whether  the  provision  in 
the  practice  act  of  Wisconsin,  exempting  cer- 
tain property  from  execution,  applied  » 
judgments  in  favor  of  the  United  Staua 
The  court  say:  "This  conclusion,  that  the 
provision  of  the  practice  act  applies  to  Jofe- 
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ments  in  favor  of  the  United  States,  cannot 
be  avoided  by  the  consideration  which  is 
above  urged  upon  us,  that  the  process  acts 
do  not  limit  the  sovereign  rights  of  the  Unit* 
ed  States,  upon  the  principle  that  the  sov- 
ereign is  not  bound  by  such  law,  unless  it  is 
expressly  named.  These  laws  are  the  ex- 
pression of  the  sovereign  will  on  the  sub- 
ject, and  are  conclusive  upon  judicial  and 
executive  officers  to  whom  they  are  ad- 
dressed, and  as  they  forbid  the  issuance  of 
an  execution  in  any  case,  except  sub- 
ject to  the  limitations  which  they  mention, 
and  as  there  is  no  authority  to  issue  an  exe- 
cution in  any  case  whatever,  except  as  con- 
ferred by  them,  the  sovereign  right  Invoked 
is  left  without  a  means  of  vindication.  The 
United  States  cannot  enforce  the  collection 
of  a  debt  from  an  unwilling  debtor,  except 
by  judicial  process.  They  must  bring  suit 
and  obtain  judgment.  To  reap  the  fruits  of 
that  judgment,  they  must  have  execution  is- 
sue. The  courts  have  no  inherent  authority 
to  take  any  one  of  these  steps,  except  as  it 
may  have  been  conferred  by  the  legislative 
department,  for  they  can  exercise  no  juris- 
diction except  as  law  confers  and  limits  it" 
See,  also,  U.  S.  v.  Railroad  Co.,  105  U.  S. 
263.  Counsel  also  contended,  as  a  "stronger 
reason  than  any  heretofore  suggested,"  that 
the  United  States  has  a  judgment  lien  be- 
cause judgment  was  obtained  in  the  exercise 
of  sovereign  power,  and  is  a  debt  due  the 
sovereign  as  such.  At  common  law  the 
sovereign  had  no  judgment  lien,  but  all  obli- 
gations made  to  the  king  were  liens  on  the 
lands  of  the  debtor.  This  prerogative  was 
a  consequence  of  the  feudal  system,  and 
Mag.  Char.  c.  8  provides  that  the  debtor's 
land  shall  be  taken  for  the  debts  due  the 
king,  and  was  extended  and  defined  by  83 
Hen.  VIII.  c.  39,  which  enacted  "that  all  ob- 
ligations made  to  the  king  shall  have  the 
same  force  as  the  statute  staple."  This  pre- 
rogative has  never  been  asserted  by  our  gov- 
ernment. So  far  as  we  are  advised,  the 
United  States  never  claimed  any  Hen  or 
priority  for  debts,  except  such  as  were  ex- 
pressly provided  for  by  legislation.  See- 
Beatson  v.  Bank,  12  Pet.  102;  Thelusson  v. 
Smith,  2  Wheat  396. 

But  admitting  counsel's  position  to  be 
true,  this  prerogative  of  the  sovereign  Is  not 
sufficiently  "comprehensive  to  affect  the  case 
at  bar.  Fines  In  criminal  cases  never  were 
protected  by  liens  on  lands  at  common  law. 
They  were  neither  included  in  the  term 
"debt"  used  in  Magna  Oharta,  nor  in  the 
term  "obligation  made  to  the  king,"  used  in 
the  statute  of  Henry  VIII.,  above  mentioned. 
2  Bl.  Comm.  464,  465,  379.  Section  1041  of 
the  Revised  Statutes  of  the  United  States 
provides  that  fines  or  penalties  in  criminal 
cases  may  be  enforced  in  a  like  manner  as 
judgments  in  civil  cases.  It  is  clear  that  In 
criminal  cases  judgments  and  fines  in  favor 
of  the  United  States  are  to  be  enforced  in 
the  manner  provided  by  the  local  or  do- 


mestic statute;  and  it  is  provided  in  section 
3414  of  the  Compiled  Laws  of  Utah  that  a 
judgment  that  the  defendant  pay  a  toe  con- 
stitutes a  lien  in  a  like  manner  as  judgment 
for  money  rendered  in  a  civil  action.  The 
conclusion  seems  irresistible  that,  unless  sec- 
tion 3414  of  the  Compiled  Laws  above  men- 
tioned is  applicable  to  the  United  States,  it 
has  no  lien  whatever  in  this  territory  by 
virtue  of  any  judgment  which  it  may  re- 
cover. We  see  no  error  in  the  record.  The 
judgment  of  the  lower  court  is  affirmed. 

BARTCH  and  SMITH,  JJ.,  concur. 


(11  Utah,  ^41) 

PEOPLE  v.  THIEDE. 
(Supreme  Court  of  Utah.   March  16,  1895.)" 
Murdeb— Evidence — Challenge  to  Jcror  —  lu- 

PEACHMENT  OF  WITNESS — TRIAL— IN8TBOCTION8. 

1.  In  a  prosecution  for  murder  the  evidence 
showed  that  defendant  had  ill  treated  his  wife 
for  several  years;  that  defendant  slept  at  his 
saloon,  deceased  at  his  residence,  near  by;  that 
about  10  o'clock  of  the  night  of  the  killing  she 
was  seen  sitting  in  front  of  defendant's  saloon; 
that  defendant  about  1  o'clock,  told  a  man  that 
he  had  found  deceased  murdered  near  the  saloon 
that  defendant  was  in  or  near  his  saloon,  which 
was  lighted  until  the  killing.  Deceased  s  body 
was  found  about  five  feet  from  the  corner  of  de- 
fendant's saloon.  Deceased's  bead  was  nearly 
severed  from  the  body.  Defendant  stated  that 
when  he  found  his  wife  she  said,  "Oh,  Charley!" 
Physicians  testified  that  it  was  impossible  for 
her  to  have  spoken  after  the  wound  was  in- 
flicted. A  large  knife,  used  by  defendant  in  the 
saloon,  was  missing.  Blood  was  found  on  de- 
fendant's clothes  and  hands,  and  also  on  the 
door  of  the  saloon.  Defendant  testified  that  he 
attempted  to  lift  deceased's  body,  and  so  got 
the  blood  on  his  hands.  The  evidence  also 
showed  that  at  the  time  a  body  of  men  were  en- 
camped near  the  town,  among  whom  were  many 
desperate  men.  The  sheriff  testified  that  de- 
fendant acknowledged  having  killed  his  wife. 
Defendant  denied  this  statement  stating  that 
he  told  the  sheriff  that  "they  had  killed  his  wife." 
Held,  that  the  evidence  was  sufficient  to  sustain 
a  conviction  for  murder  in  the  first  degree. 

2.  Where,  in  a  prosecution  for  uxoricide, 
there  is  direct  evidence  that  defendant  continu- 
ously maltreated  deceased,  witnesses  may  testi- 
fy to  having  heard  deceased  screaming  at  her 
house,  to  having  seen  bruises  on  her  face  and 
body,  to  having  observed  her  when  she  appeared 
alarmed  and  frightened,  without  further  evidence 
connecting  defendant  with  acts  of  cruelty  to- 
wards her,  causing  her  to  scream,  etc. 

3.  Where  the  fatal  blow,  nearly  severing  de- 
ceased's head  from  the  body,  and  inflicted  with 
one  stroke  of  a  knife,  was  such  that,  according  to 
expert  testimony  could  only  have  been  inflicted 
by  a  strong  man,  evidence  as  to  defendant's 
physical  strength  is  admissible. 

4.  A  person  not  an  expert  may  testify  that 
certain  stains  resembled  blood  stains. 

5.  It  is  within  the  discretion  of  the  trial 
court  to  permit  the  prosecution,  after  the  intro- 
duction of  evidence  in  rebuttal,  to  recall  a  wit- 
ness of  defendant  for  further  cross-examination, 
and  to  lay  a  foundation  for  his  impeachment 

6.  Where  the  manner  of  the  homicide  was 
such  that  the  person  committing  the  crime  must 
have  gotten  blood  on  his  clothes,  and  defendant, 
at  the  time  of  the  killing,  accused  another  of 
having  committed  the  act  evidence  that  no  blood 
was  found  on  such  person's  clothes  when  an  ex- 
amination was  made,  the  morning  after  the 
killing,  is  admissible. 
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7.  Where,  in  a  prosecution  for  uxoricide,  a 
witness  for  the  prosecution  testifies  that  on  a 
certain  occasion  deceased  came  to  her  house  cry- 
ing, it  is  proper  to  refuse  to  permit  defendant  on 
cross-examination  to  ask  the  witness  concerning 
defendant's  conduct  towards  deceased  at  a  dif- 
ferent time,  as  not  being  proper  cross-examina- 
tion. 

8.  It  is  not  error  to  refuse  to  permit  a  wit- 
ness to  be  asked  on  cross-examination,,  for  the 

Surpose  of  discrediting  her  testimony,  whether 
er  husband  was  not  in  the  habit  of  whipping 
her,  and  whether  she  had  not  had  trouble  with 
him  in  regard  to  another  woman. 

0.  Under  2  Comp.  Laws  1888,  $  4883,  pro- 
Tiding  that  in  nomicide  cases  the  testimony  at 
the  preliminary  examination,  when  taken  by  a 
reporter,  shall  be  transcribed  and  filed  with  the 
clerk  within  10  days  after  the  close  of  the  ex- 
amination, the  failure  of  the  reporter  to  file  the 
transcript  of  the  testimony  does  not  prevent  de- 
fendant from  being  put  on  trial,  where  he  does 
not  claim  a  continuance  to  procure  a  copy  of 
such  testimony. 

10.  2  Comp.  Laws  1888,  §  5022,  enumerates 
different  causes  for  challenge  to  a  juror  for  im- 

filied  bias.  .  Section  5024  provides  that  in  chal- 
enges  for  implied  bias  one  or  more  of  the  causes 
must  be  charged.  Held,  that  in  challenging  for 
implied  bias  a  challenge  that  "defendant  chal- 
lenges for  cause"  is  properly  denied,  as  being  too 
general. 

11.  When,  after  a  challenge  to  a  juror  for  im- 
plied bias  has  been  improperly  denied,  defendant 
peremntorily  challenges  the  juror,  he  cannot  aft- 
erwards complain. 

12.  2  Comp.  Laws  1888.  8  5024,  disqualify- 
ing a  juror  who  has  formed  or  expressed  an  un- 
qualified opinion  as  to  defendant's  guilt  or  in- 
nocence, does  not  disqualify  a  juror  testifying 
on  voir  dire  examination  that  he  had  formed  an 
"impression,"  but  not  an  "opinion,"  as  to  de- 
fendant's guilt,  and  that,  although  it  would  take 
evidence  to  remove  it,  he  could  try  the  case  im- 
partially, and  would  give  defendant  the  benefit 
of  the  presumption  of  innocence. 

13.2  Comp.  Laws  1888.  §  5024,  providing 
that  a  juror  shall  not  be  disqualified  because  he 
has  formed  an  opinion  based  on  newspaper  re- 
port, if  on  oath  he  states  that  he  can  act  im- 
partially on  the  matters  submitted  to  him,  is 
not  in  violation  of  Const.  U.  S.  Amend.  -6.  which 
guaranties  to  an  accused  a  trial  by  an  "impar- 
tial" jury. 

14.  In  a  prosecution  of  a  saloon  keeper  for 
murder,  a' juror,  testifying  on  voir  dire  examina- 
tion that  the  fact  that  a  person  was  a  saloon 
keeper  would  influence  him  as  to  his  credibility, 
is  competent. 

15.  Under  2  Comp.  Laws  1888.  §  4925.  requir- 
ing the  names  of  witnesses  examined  before  the 
grand  jury  to  be  indorsed  on  the  indictment, 
the  failure  to  so  indorse  their  names  does  not  per 
se  render  them  incompetent. 

16.  The  pfospcution  is  not  required  to  deliv- 
er to  defendant  the  names  of  the  witnesses  to  be 
called  by  it. 

17.  It  is  not  reversible  error  in  a  prosecution 
to  permit  a  juror,  with  defendant's  consent,  to 
act  as  an  interpreter. 

18.  Exceptions  to  the  charge,  taken  after  the 
discharge  of  the  jury,  and  without  the  consent 
Of  the  prosecution,  cannot  be  considered  on  ap- 
peal. 

19.  An  exception  that  the  court  erred  in  de- 
fining "mnlicr,"  without  pointing  out  wherein 
the  error  lies,  is  too  general  to  be  considered  on 
appeal. 

20.  However  strong  the  evidence,  it  is  proper 
to  instruct  as  to  the  different  degrees  of  murder. 

21.  Where  instructions  are  asked  in  the  ag- 
gregate, it  is  not  error  to  refuse  them,  if  any  are 
exceptionable. 

•  22.  It  is  not  error  to  refuse  Instructions  al- 
ready substantially  given. 

Appeal  from  district  court.  Third  district; 
before  Justice  G.  W.  Bartch. 


Charles  Thiede  was  convicted  of  murder, 
and  from  the  judgment  entered,  and  an  or- 
der overruling  a  motion  for  a  new  trial  and 
In  arrest  of  judgment,  appeals.  Affirmed. 

Cherry  &  Cherry,  for  appellant.  The  Unit- 
ed States  Attorney,  for  the  People. 

KING,  J.  The  defendant,  Charles  Thiede, 
was  indicted  for  the  murder  of  his  wife,  and 
on  the  21st  day  of  October,  1894,  was  founa 
guilty,  and  on  the  5th  of  November,  1894. 
his  motion  for  new  trial  and  arrest  of  judg- 
ment was  overruled,  and  sentence  of  death 
was  passed  upon  him.  From  the  Judgment 
and  order  overruling  his  motion,  he  appeals 
to  this  court  The  record  discloses  numer- 
ous assignments  of  errors,  and,  as  defend- 
ant's counsel  urged  each  one  with  ability 
and  great  earnestness,  not  only  In  his  brief, 
but  in  his  oral  argument,  and  because  of 
the  importance  of  the  case,  we  feel  that  the 
points  presented  demand  careful  considera- 
tion. We  will  not  discuss  the  assignments 
in  the  order  presented,  but  group  them  some- 
what with  reference  to  their  chronological 
order  In  respect  to  the  trial. 

1.  It  Is  claimed  that  the  evidence  Is  insuf- 
ficient to  Justify  the  verdict,  and  that  the 
verdict  is  contrary  to  the  evidence  and  to 
the  law,  and  that  the  court  erred  In  overrul- 
ing defendant's  motion  for  a  new  trial  This 
necessitates  a  brief  review  of  the  evidence 
produced  upon  the  trial.  The  undisputed 
testimony  shows  the  following  facts:  The 
wife  of  the  defendant  was  killed  during  the 
night  of  Monday,  the  30th  day  of  April. 
1894.  The  defendant,  about  half  past  1  or 
2  o'clock  in  the  morning,  awakened  Jacob 
Laueuberger,  and  informed  him  that  he  had 
found  his  wife  with  her  throat  cut,  lying 
near  the  defendant's  saloon.  Upon  exami- 
nation by  physicians  of  the  wound  upon 
the  person  of  the  deceased  it  was  found 
that  the  head  had  been  almost  severed  from 
the  body  by  a  wound  In  the  throat,  made 
by  some  sharp  instrument.  The  wound  ex- 
tended inward  to  the  vertebrae,  which  ob- 
structed the  further  passage  of  the  weapon. 
That  from  the  character  of  the  wound  death 
was  Inevitable  and  immediate.  It  was  high- 
ly improbable,  if  not  impossible,  according 
to  the  testimony  of  the  physicians,  that  the 
wound  could  have  been  made  with  a  pocket- 
knife,  and  highly  improbable  that  It  was 
made  with  a  razor,  but  was  of  such  a  na- 
ture as  would  be  made  with  a  large  knife, 
or  similar  instrument  The  body  of  the  de- 
ceased was  found  lying  within  3  to  5  feet 
of  the  southeast  corner  of  the  defendant's 
saloon;  and  about  30  feet  further  east  was 
a  pool  of  blood,  with  evidence  of  a  struggle, 
indicating  that  the  deceased  and  her  assail- 
ant had  engaged  in  a  struggle  there,  and 
that  the  deceased  had  received  a  serious,  if 
not  a  fatal,  wound  at  that  place;  and  from 
that  point  to  where  the  body  lay  there  were 
blood  marks,  and  another  pool  of  blood 
where  the  body  lay.  The  defendant  was  la 


Digitized  by 


Utah.)  '  PEOPLE  t>. 

or  near  the  saloon  during  the  night  until  he 
went  with  the  witness  Lauenberger  to  Mur- 
ray for  a  physician,  and  the  saloon  was 
lighted  during  the  whole  of  the  night.  The 
defendant  had  blood  upon  his  hands,  and 
there  was  blood  upon  his  clothing.  The  de- 
fendant, when  he  awakened-  Lauenberger, 
and  thereafter,  when  going  for  a  physician, 
and  after  his  return,  made  manifestations 
of  grief  at  the  loss  of  his  wife.  The  de- 
fendant and  his  wife  were  about  33  years 
of  age,  and  for  several  years  prior  to  her 
death  the  husband  had  slept  at  his  saloon, 
and  his  wife,  with  her  child,  about  10  years 
of  age,  at  the  dwelling  house,  a  short  dis- 
tance from  the  saloon.  A  number  of  wit- 
nesses testified  that  the  defendant  ill  treat- 
ed his  wife,  and  the  course  of  treatment 
had  continued  for  a  number  of  years; 
and  one  witness  testified  that  the  defendant, 
about  four  months  prior  to  the  death  of  his 
wife,  had  expressed  a  desire  to  get  rid  of 
his  wife,  saying  that  she  was  too  good  for 
his  business.  The  defendant  was  a  witness 
in  his  own  behalf,  and  denied  the  ill  treat- 
ment, and  denied  that  heNhad  expressed  a 
desire  to  get  rid  of  his  wife;  and  there 
were  other  witnesses  introduced  by  the  de- 
fendant, whose  testimony  tended  to  corrob- 
orate the  defendant,  and  contradict  the  tes- 
timony of  some  of  the  witnesses  for  the 
prosecution.  We  do  not  deem  it  necessary 
to  review  all  the  evidence  on  this  point,  but 
there  certainly  was  sufficient  evidence  to 
warrant  the  jury  in  coming  to  the  conclu- 
sion that  the  defendant  and  his  wife  had 
lived  unhappily  for  years,  and  that  the  de- 
fendant had  frequently  abused  and  ill  treat- 
ed his  wife,  and  that  without  any  excuse, 
so  far  as  the  evidence  discloses.  The  testi- 
mony on  behalf  of  the  prosecution  shows 
that  on  Sunday  evening  preceding  the  mur- 
der the  defendant  and  his  wife  had  quarrel- 
ed In  the  garden,  after  dark;  that  they 
were  called  into  the  house  of  the  witness 
Lauenberger;  that  when  there  the  defendant 
slapped  his  wife  In  the  face,  and  ordered 
her  to  go  home,  and  that  she  refused  to  go, 
giving  as  a  reason  that,  if  she  went  home, 
the  defendant  would  murder  her  that  night; 
that  soon  thereafter  she  left  Lauenberger's 
house,  and  the  defendant  and  his  child 
and  the  witness  Lauenberger  went  to  de- 
fendant's saloon;  that  while  there  the  de- 
fendant's wife  sought  admittance  to  the  sa- 
loon, which  was  denied  by  the  defendant; 
that  the  defendant  and  his  child  slept  in 
the  saloon  that  night;  that  about  this  time 
the  defendant's  wife  went  to  the  house  of 
a  neighbor,  crying,  and  apparently  afraid; 
that  about  10  o'clock  that  night  she  was 
seen  on  the  public  highway,  a  short  dis- 
tance from  the  saloon,  as  if  hiding  and 
alarmed.  On  Monday  morning  the  child 
went  to  school,  and  was  told  to  go  home 
with  the  teacher,  and  she  remained  with 
her  Monday  night.  The  last  seen  of  the  de- 
fendant's wife  by  any  witness  other  than 
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the  defendant  was  about  10  o'clock  Monday 
evening,  when  she  was  seen  sitting  outside 
of  the  saloon  of  the  defendant.  During  the 
night,  about  1  o'clock,  the  defendant  arous- 
ed the  witness  Lauenberger,  and  Informed 
him  that  his  wife  had  been  killed.  The 
night  was  very  dark.  Dr.  Ferrebee,  the 
physician  called,  testified  that  he  was  close 
to  the  body  before  he  could  discern  any- 
thing, and  had  to  touch  it  before  he  knew 
it  was  a  human  body.  The  witness  Lauen- 
berger testified  that  before  going  for  a  doc- 
tor, or  alarming  any  one  else  than  himself 
and  wife,  the  defendant  took  a  light,  and 
scanned  the  outside  of  the  south  door  of 
the  saloon,  and  the  side  of  the  building  ad- 
jacent thereto,  as  if  looking  for  something 
upon  the  door  and  wall;  that  fresh  spots 
of  blood  were  found  upon  the  outside  of  the 
door  next  day.  Witnesses  testified  that  the 
defendant  said  when  he  found  his  wife  ly- 
ing upon  the  ground  that  she  said,  "Oh, 
Charley!"  while  the  only  medical  witnesses 
in  the  case  all  agreed  that  It  was  impossi- 
ble for  the  deceased  to  speak  or  articulate 
after  the  wound  was  Inflicted.  One  or  two 
witnesses  testified  that  after  their  return  to 
the  saloon  with  the  doctor,  and  after  the 
body  of  his  wife  had  been  carried  Into  the 
saloon,  the  defendant  had  gone  several 
times  from  the  saloon  before  daylight,  re- 
maining at  one  time  as  long  as  20  minutes. 
It  was  testified  that  a  large  knife,  used  by 
the  defendant  in  the  saloon,  was  missing, 
and  could  not  be  found;  and  it  was  testified 
to  by  the  sheriff  and  his  deputy  that  on  the 
morning  after  the  murder,  when  they  went 
there,  the  defendant  stated  to  the  sheriff 
that  he  had  killed  his  wife  during  the  night. 
Tho  defendant  testified  that  when  he  found 
his  wife  lying  upon  the  ground  he  under- 
took to  lift  her  up,  and  so  got  the  blood  up- 
on his  hands  and  clothing;  that  when  he 
undertook  to  raise  her  a  sound  was  made 
like  "Oh,  Charley  !"  and  that  that  was  what 
he  said  to  the  witnesses  who  testified  that 
he  said  his  wife  said,  "Oh,  Charley!"  He 
denies  that  he  made  the  statement  to  the 
sheriff  that  he  killed  his  wife,  and  says  that 
what  he  said  was.  "They  killed  my  wife." 

The  only  question  upon  this  branch  of  the 
case  for  us  to  determine  is  whether  there  is 
evidence  in  the  record  sufficient  to  support 
the  verdict.  It  was  for  the  Jury  to  say  wheth- 
er they  believed  the  testimony  of  the  witness- 
es, and  what  weight  they  should  give  to  the 
testimony  of  the  witnesses  for  the  prosecu- 
tion and  for  the  defense,  and  to  the  testi- 
mony of  the  defendant  himself.  There  is 
certainly  nothing  in  the  record  that  would 
warrant  us  in  saying  that  the  Jury  should 
not  have  believed  the  testimony  of  the  wit- 
nesses for  the  prosecution.  There'  can  be 
no  doubt  but  that  the  defendant's  wife  was 
murdered,  and,  while  the  evidence  was 
largely  circumstantial,  it  certainly  was  suffi- 
cient to  warrant  the  jury  In  finding  that  the 
defendant  was  the  person  who  committed 
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the  crime.  It  appears  from  the  evidence 
that  .a  large  number  of  men,  belonging  to 
what  was  known  as  the  "Industrial  Army," 
were  camped  less  than  a  mile  from  the  de- 
fendant's saloon;  and  It  Is  claimed  that 
there  were  many  lawless  men  among  them, 
and  that  their  presence  was  sufficient  to 
raise  a  doubt  as  to  who  committed  the 
crime.  But  It  is  not  shown  that  any  of 
these  men  were  near  the  saloon  of  the  de- 
fendant that  night,  before  the  murder,  or 
were  in  any  way  connected  with  the  crime; 
and  the  absence  of  motive,  and  the  improba- 
bility of  any  of  these  men  carrying  upon  his 
person  a  weapon  such  as  would  be  likely  to 
inflict  such  a  wound,  or  committing  such  a 
crime  within  a  few  feet  of  a  lighted  build- 
ing, and  the  likelihood  that  the  defendant 
wonld  have  heard  his  wife's  screams  if  any- 
body else  had  committed  the  murder,  were 
matters  for  the  consideration  of  the  jury; 
and  they  could  very  properly  say  that,  un- 
der the  circumstances,  the  presence  of  these 
men  in  the  neighborhood  did  not  relieve  the 
defendant  from  the  effect  of  the  evidence 
against  him,  but  that  the  presence  of  these 
men  furnished  him  with  an  opportunity  to 
take  his  wife's  life,  and  throw  suspicion  up- 
on others  than  himself. 

2.  It  is  insisted  that  the  court  erred  tn  ad- 
mitting incompetent,  irrelevant,  immaterial, 
and  hearsay  evidence: 

(a)  In  permitting  certain  witnesses  to  tes- 
tify to  hearing  deceased  scream  upon  numer- 
ous occasions,  to  seeing  bruises  upon  her 
face  and  body,  to  seeing  her  cry  upon  sever- 
al occasions,  and  to  observing  her  when  she 
appeared  alarmed  and  frightened,— without 
connecting  the  defendant  with  the  circum- 
stances, or  the  alleged  acts  of  cruelty  to- 
wards the  deceased.  It  is  conceded  by  de- 
fendant's counsel  that  "tn  cases  of  marital 
homicide  ill  treatment  and  abuse  by  the  hus- 
band to  his  wife  may  be  shown  In  a  general 
way  for  the  purpose,  of  proving  malice  or 
motive,  but  it  Is  incompetent  for  any  other 
purpose."  It  is  evident  from  the  record  that 
the  sole  purpose  for  which  this  testimony 
was  offered  was  to  show  defendant's  malice 
towards  his  wife,  and  point  out  the  motive 
for  the  homicide.  Psychic  phenomena  so 
often  appear  that  scientists  sometimes  de- 
spair in  their  efforts  to  trace  ordinary  and 
natural  sequence  In  mental  concepts.  Still 
the  accepted  rule  must  be  that  motive  under- 
lies human  action.  Uxoricide  is  unnatural. 
When  It  Is  charged,  the  first  question  sug- 
gested Is,  what  motive  inspired  the  deed? 
It  is  a  most  material  question  to  be  deter- 
mined. If  no  reason  or  motive  Is  found, 
one  is  loath  to  believe  even  positive  and  di- 
rect evidence  incriminating  the  spouse  In 
the  case  at  bar,  evidence  of  kindness  and 
affection  towards  the  deceased,  exhibited  by 
the  defendant,  would  have  been  material, 
and  would  have  proven  of  great  weight  in 
his  behalf;  conversely,  cruel  treatment  and 
evidence  of  hatred  and  ill  will  would  weigh 


very  strongly  against  him.  Various  wit 
nesses  testified  to  maltreatment,  and  circum- 
stances from  which  the  prosecution  sought 
to  draw  inferences  that  defendant's  treat- 
ment of  his  wife  was  cruel  and  inhuman. 
Was  the  defendant  sufficiently  connected 
with  these  acts  and  circumstances  7  The 
undisputed  evidence  was  that  defendant  for 
years  had  not  slept  at  home  or  with  his  wife. 
She  had  no  relations  in  this  country,  was 
alone  with  her  husband  and  their  10  year 
old  daughter.  Mr.  Soderhoun  testified:  That 
for  about  four  years  prior  to  the  homicide  be 
had  resided  within  a  few  yards  of  the  de- 
fendant's saloon  and  home  That  shortly 
after  taking  up  his  residence  there  he  saw 
the  deceased  one  morning,  running  from  her 
home,  followed  by  defendant.  She  was 
screaming,  and  attempting  to  escape  from 
her  husband.  While  so  doing,  defendant 
caught  her,  threw  her  down  violently  upon 
the  ground,  and  kicked  her,  and  dragged 
her  by  the  hair  of  her  head.  Witness  Inter- 
fered, and  defendant  then  ceased.  He  also 
testified:  That  very  often,— as  .frequently  as 
once  a  week,— from  that  time  to  the  time  of 
her  death,  he  had  heard  Mrs.  Thlede  crying 
and  screaming  at  her  home  and  the  saloon 
when  her  husband  would  be  there.  That 
he  had  seen  her,  after  dark,  biding  near 
her  home,  when  she  appeared  greatly  fright- 
ened and  agitated.  Her  face  was  always 
bruised,  and  often  bloody.  Before  it  had 
time  to  heal  up,  it  showed  signs  of  renewed 
external  violence.  Mrs.  Soderhoun  testified 
that  about  3%  years  before  the  trial  she  saw 
defendant  beat  his  wife  with  a  stick,  and  In 
October  or  November,  1893,  about  midnight, 
deceased's  little  girl  ran  to  her  home,  and 
conveyed  certain  information,  as  a  result  of 
which  witness  and  her  daughter  went  to  de- 
fendant's brewery,  a  short  distance  from 
his  home  and  saloon.  There  they  discerned 
deceased  In  the  attic  of  the  brewery,  thinly 
clad.  The  night  was  very  cold.  She  was 
softly  crying  to  her  daughter.  Defendant 
was  near,  and  when  the  witness  and  her 
daughter  approached  he  drove  them  away, 
threatening  to  shoot  them.  She  also  testi- 
fied to  seeing  deceased  hiding,  about  300  feet 
away  from  the  saloon,  one  night  when  de- 
fendant was  there  She  was  crying,  and 
wringing  her  hands,  and  appeared  to  be 
greatly  distressed.  The  witness  further  stat- 
ed that  she  saw  defendant  chase  his  wife  al- 
most daily,  and  nearly  every  night  when  he 
was  at  home  or  at  the  saloon  she  could  hear 
Mrs.  Thlede  screaming.  The  witness  resid- 
ed but  a  short  distance  from  the  saloon,  de- 
scribed by  her  on  the  stand  as  being  twice 
the  length  of  the  room  In  which  the  trial  was 
being  conducted.  Mrs.  Anderson,  whose  res- 
idence was  very  near  the  defendant's,  testi- 
fied to  having  seen  bruises  upon  the  de- 
ceased, and  hearing  screams  from  her  horns 
late  at  night;  and  about  midnight,  upon  one 
occasion,  she  heard  defendant  and  deceased 
near  the  saloon,  and  the  latter  was  scream- 
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ing.  She  also  saw  Mrs.  Thlede,  the  night  pre- 
ceding the  homicide,  hiding  near  her  home. 
Jacob  Lauenberger  and  his  wife  testified 
that  the  evening  before  Mrs.  Thiede's  death, 
and  before  the  time  when  Mrs.  Anderson 
saw  her  hiding,  she  and  defendant  had  a 
quarrel  In  the  garden  adjoining  Lauenber- 
ger's  home.  Mr.  Lauenberger  Invited  the 
deceased  Into  his  house,  hoping  to  terminate 
the  quarrel.  The  invitation  was  accepted, 
but  defendant  followed  his  wife  into  the 
house,  and  there  struck  her  In  the  face  two 
or  three  times,  and  insisted  upon  her  going 
home.  She  refused,  saying,  "You  will  kill 
me  to-night,  if  I  go  home."  James  Gilbert 
testified  that  about  sundown  on  the  evening 
that  Mrs.  Thlede  was  killed  he  was  near 
defendant's  saloon,  and  saw  Mrs.  Thlede  run 
out  of  the  saloon,  looking  very  greatly  alarm- 
ed and  excited,  and  was  followed  by  her  hus- 
band. Other  witnesses  gave  similar  testi- 
mony to  that  given  by  the  witnesses  above 
named.  We  think  the  objections  to  this  tes- 
timony were  properly  overruled.  The  evi- 
dence shows  that  no  person  other  than  the 
defendant  was  in  a  position  to  have  Inflicted 
the  injuries  described  upon  the  deceased. 
Besides,  defendant  Is  clearly  and  definitely 
identified  with  the  bruises  and  maltreatment 
to  which  deceased  was  subjected.  It  was 
the  province  of  the  jury  to  pass  upon  and 
weigh  the  evidence  Introduced  by  the  prose- 
cution showing  ill  treatment;  but  the  court, 
passing  upon  the  admissibility  of  the  testi- 
mony offered  to  show  the  injuries  and 
bruises  upon  defendant's  wife,  had  to  as- 
sume that  the  testimony  was  true.  Coun- 
sel cites  several  cases  In  support  of  his  con- 
tention upon  this  point,  but,  aside  from  the 
case  of  Territory  v.  Arm i jo  (N.  M.)  37  Pac 
1113,  they  have  no  application  whatever  to 
the  case  at  bar.  In  the  case  of  State  v.  Ling 
(Or.)  18  Pac.  844,  there  was  not  the  slightest 
evidence  connecting  the  defendant  with  the 
homicide  or  previous  circumstances  from 
which  it  might  be  inferred  that  malice  was 
entertained  by  some  persons  towards  the  de- 
ceased. State  v.  Weaver  (Iowa)  11  N.  W. 
(»75,  is  cited.  There  two  persons  were  joint- 
ly indicted  for  murder,  and  the  court  held 
that  it  was  incompetent,  upon  the  separate 
trial  of  one,  to  show  threats  made  by  the 
other,  several  months  before  the  crime  was 
committed,  in  the  absence  of  any  evidence 
tending  to  show  a  conspiracy,  or  any  concert 
of  feeling  or  action  prior  to  the  conflict  result- 
ing in  the  murder.  The  evidence  in  the  case  of 
McBride  v.  People  (Colo.  App.)  37  Pac.  953, 
showed  that  the  deceased  and  her  husband 
engaged  In  frequent  drunken  carousals,  but 
failed  to  show  the  cause  of  her  death.  The 
corpus  delicti  was  not  proven.  As  the  court 
say:  "In  their  periodical  drunken  conflicts, 
she  was  undoubtedly  the  victim  of  tiolence 
and  abuse.  The  external  injuries,  If  inflict- 
ed by  him,  may  have  affected,  more  or  less, 
a  person  in  a  prostrate  condition;  but  there 
was  an  utter  lack  of  evidence  that  they 


caused  death,  and  as  to  show  how  they  were 
received  is  left  equally  in  doubt."  The  cas6 
of  Territory  v.  Armljo,  supra,  was  strongly 
relied  upon  In  the  oral  argument  as  com- 
pletely vindicating  defendant's  position  upon 
this  question.  It  is  not  necessary  to  enter 
into  a  discussion  of  that  case.  It  is  suftl- 
clent  to  say  that,  while  we  do  not  assent  to 
all  the  reasoning  of  the  court,  and  to  all  the 
conclusions  reached,  yet  that  Is  clearly  distin- 
guishable from  this  case,  and  does  not  an- 
nounce a  different  rule  of  evidence  than  that 
which  governed  the  trial  court  In  the  case 
at  bar,  and  which  we  uphold. 

(b)  In  permitting  Dr.  Benedict  to  testify 
that  the  defendant  was  a  strong  man.  The 
evidence  was  that  deceased's  head  was 
nearly  severed  from  her  body,  and  that  one 
stroke  of  the  Instrument  employed  had  ac- 
complished this.  The  witness  was  acquaint- 
ed with  the  defendant,  and  knew  him  to  be 
possessed  of  great  physical  strength.  Such 
a  stroke,  it  was  contended  by  the  prosecution, 
could  only  have  been  made  by  a  person  pos- 
sessing immense  strength.  While  there  are 
many  strong  men,  yet,  in  view  of  the  nature 
of  the  wound,  and  the  expert  testimony  rela- 
tive to  the  manner  In  which  it  was  inflicted, 
we  think  it  was  a  circumstance,  the  value  of 
which,  slight  though  it  was,  the  Jury  were 
entitled  to.  Such  testimony  might  be  not 
only  relevant,  but  very  material,  if  the  hom- 
icide had  been  committed  at  a  time  and  place 
when  only  one  strong  person  was  In  the 
neighborhood.  Its  Importance  diminishes  in 
proportion  to  the  increased  number  of  strong 
persons  In  the  vicinity  at  the  time  of  the  hom- 
icide. 

(c)  In  permitting  the  witness  Montgomery 
to  give  his  opinion  as  to  how  certain  blood 
stains  were  occasioned.  Counsel  claims  that 
he  was  not  an  expert,  and  therefore  his  testi- 
mony was  Incompetent  The  record  shows 
that  no  objection  was  offered,  and  no  excep- 
tion at  any  time  was  taken;  but,  even  If  there 
had  been,  we  think  It  would  not  have  been 
error.  A  person  not  an  expert  is  competent 
to  testify  that  certain  stains  resembled  blood, 
that  the  stains  were  blood,  that  certain  hairs 
were  human,  and  that  a  person  was  intoxi- 
cated. Thomas  v.  State,  67  Ga.  480;  Com. 
v.  Dorsey,  103  Mass.  412;  People  v.  Hopt,  4 
Utah,  252,  9  Pac.  407;  Hopt  v.  Utah,  120  U. 
S.  430.  7  Sup.  Ct.  614. 

(d)  Appellant  contends  that  it  was  error  to 
permit  the  prosecution  to  recall  defendant's 
witness  Annie  Thiede  after  the  defense  bad 
rested.  After  the  direct  examination  of  the 
witness,  in  which  she  stated  that  the  defend- 
ant was  kind  to  his  wife,  the  district  attorney 
cross-examined  her,  and  asked  her  some  ques- 
tions with  a  view  to  showing  defendant's 
cruelty  towards  the  deceased.  Rebutting  tes- 
timony was  offered  by  the  prosecution,  and 
permission  was  asked  of  the  court  that  this 
witness  might  be  recalled  for  further  cross- 
examination,  and  In  order  to  lay  a  founda- 
tion for  Impeachment.    Permission  was  glv- 
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en,  and  objection  made  by  the  defense  npon 
the  ground  that  it  was  incompetent,  irrele- 
vant, and  immaterial,  and  not  rebuttal.  Wit- 
ness was  then  asked,  if  she  had  not,  at  the 
time  and  place  designated,  made  certain  state- 
ments to  Mrs.  Soderholm  concerning  specific 
acts  of  cruelty  upon  the  part  of  the  defendant 
towards  the  deceased.  It  was  not  error  in 
the  court  to  permit  this.  Nor  is  there  any 
merit  in  the  two  succeeding  objections,  where- 
in it  is  alleged  that  the  court  erred  in  permit- 
ting the  witnesses  Minnie  Noble  and  Mrs. 
Soderholm  to  testify  to  conversations  had 
with  the  witness  Annie  Thiede,  the  proper 
foundation  having  been  laid.  These  are  mat- 
ters resting  largely  in  the  sound  discretion  of 
the  trial  court.  Careful  examination  of  the 
record  shows  that  there  was  no  abuse  of  this 
discretion.  It  was  a  material  question  wheth- 
er the  defendant  abused  his  wife,  and,  Annie 
Thiede  having  denied  that  her  mother  was  in 
the  attic  of  the  brewery  in  the  nighttime,  un- 
der circumstances  indicating  that  she  had 
fled  from  the  wrath  of  the  defendant,  as  tes- 
tified to  by  Mrs.  Soderholm  and  her  daughter, 
and  the  witness  having  further  stated  that 
she  never  saw  her  father  whip  or  strike  her 
mother,  Mrs.  Soderholm  was  recalled,  and 
testified  in  substance  that  Annie  Thiede  told 
her  that  defendant  took  the  deceased  from 
the  attic  and  whipped  her.  -  This  was  not  in- 
competent or  hearsay  evidence,  nor  was  it  col- 
lateral or  immaterial,  as  counsel  insists.  It 
was  properly  admitted  by  the  court 

(e)  Defendant  made  contradictory  state- 
ments relevant  to  the  manner  in  which  the  de- 
ceased met  her  death.  He  also  told  Dr.  Fer- 
rebee  that  a  man,  to  whom  he  had  sold 
whisky  during  the  night  of  the  homicide,  and 
while  his  wife  was  lying  dead  in  the  saloon, 
had  killed  her.  The  evidence  tended  to  prove 
that  whoever  killed  the  deceased  must  have 
been  partially  covered  with  blood.  Dr.  Fer- 
rebee  examined  the  man  thus  accused  the 
morning  following  the  homicide;  and  when 
on  {he  witness  stand  as  a  witness  for  the 
prosecution  the  doctor  was  asked  whether  he 
had  found  any  blood  stains  upon  this  person. 
His  answer  was  in  the  negative,  and  permit- 
ting the  answering  of  this  question  is  assign- 
ed as  error.  This  evidence  only  became  com- 
petent and  material  in  view  of  defendant's 
statement.  He  was  endeavoring  to  excul- 
pate himself,  and  in  doing  so  sought  to  direct 
attention  to  others.  Testimony  that  would 
tend  to  contradict  and  impeach  him,  and  at 
the  same  time  explain  away  any  circum- 
stance tending  to  connect  another  with  the 
killing,  would  be  material.  Certainly  it 
would  have  been  proper  for  the  prosecution  to 
have  shown  that  this  person  accused  by  the 
defendant  of  having  killed  his  wife  was  in 
a  different  part  of  the  territory  at  the  time  of 
the  homicide.  The  fact  that  several  hours 
elapsed  before  the  witness  made  the  examina- 
tion goes  only  to  the  weight  of  the  evidence, 
and  does  not  affect  the  question  of  its  mate- 
riality. 


(f)  Complaint  is  made  because  a  note,  writ- 
ten by  the  witness  last  named  while  be  to 
at  the  defendant's  saloon,  a  short  time  after 
the  homicide,  was  admitted  in  evidence. 
During  the  trial  the  defendant's  conduct  im- 
mediately after  the  homicide  was  inquired 
into.  Witnesses  for  the  prosecution  were  ex- 
amined with  a  view  to  show  that  the  defend- 
ant himself  desired  the  presence  of  the  sher- 
iff. The  note  in  question  was  written  by 
Dr.  Ferrebee,  and  read  over  to  the  defendant, 
before  it  was  transmitted.  It  contained  a  di- 
rection that  the  sheriff  be  sent  for.  This  di- 
rection, the  witness  testified,  was  inserted 
without  defendant's  request,  but,  when  read 
to  him,  no  objection  was  offered-  In  the  light 
of  the  testimony,  and  especially  that  which 
was  elicited  on  cross-examination  of  the  peo- 
ple's witnesses,  this,  while  not  very  material, 
was  not  subject  to  the  objections  urged. 

Llllie  Birch,  witness  for  the  prosecution, 
testified  that  on  the  Sunday  evening  preced- 
ing the  homicide  deceased  came  to  her 
home,  weeping.  On  cross-examination  she 
was  asked  if  the  following  evening  defend- 
ant and  his  wife  had  not  appeared  friendly 
to wards  each  other.  This  was  objected  to. 
as  not  proper  cross-examination,  and  the 
objection  sustained.  Appellant  insists  this 
was  error.  This  exception  is  absolutely 
without  merit.  Witness  testified  to  but  one 
occurrence.  If  she  had  given  evidence  con- 
cerning general  treatment  of  deceased  by 
her  husband,  another  question  would  have 
been  presented.  To  negative  maltreatment 
was  a  part  of  the  defense.  The  witness 
could  have  been  called  by  defendant  but  it 
is  clear  the  question  was  not  proper  on 
cross-examination.  It  is  also  urged  that  er- 
ror was  committed  in  sustaining  objecdon? 
to  the  questions  asked  Mrs.  and  Mr.  Soder- 
holm, witnesses  for  the  people.  The  qoe*- 
tions  asked  of  Mr.  Soderholm,  it  is  appar 
ent,  were  no  propounded  for  the  purpose  °f 
testing  his  credibility,  but  to  condemn  him 
before  the  jury  by  innuendo.  The  first 
question  assumes  that  a  man  bearing  the 
same  surname  had  a  fight  with  his  wife, 
and  the  second  assumes  that  some  person 
had  trouble  with  his  wife  in  Burgetown. 
growing  out  of  his  having  some  woman  in 
his  room.  These  questions  were  not  cross- 
examination,  had  no  relation  whatever  to 
anything  concerning  which  witness  bad  te*- 
titled  in  his  direct  examination,  and  tbey 
assume  facts  in  regard  to  which  there  was 
not  even  a  suggestion  of  proof.  The  ques- 
tions asked  Mrs.  Soderholm  were  clearly  in- 
competent. Counsel  asked  her  If  her  ho*- 
band  was  not  in  the  habit  of  whipping  her. 
and  whether  or  not  she  had  not  had  trouble 
with  him  "in  regard  to  a  woman  being  to 
the  house."  There  is  nothing  in  these  ques- 
tions that  would  tend  in  any  manner  t«» 
impeach  the  witness  or  test  her  credibility 
The  court  asked  defendant's  counsel  wheth- 
er these  questions  were  put  In  good  faith. 
The  reply  was  that  he  was  relying  upon  in- 
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formation  received  from  defendant  and  oth- 
ers. Upon  cross-examination  a  witness  may 
be  asked  any  question  which  tends  to  test 
bis  accuracy  or  credibility  or  to  impair  bis 
credit  by  compromising  his  character;  but 
the  extent  to  .which  examination  shall  be 
allowed  is  in  the  discretion  of  the  court,  and 
that  discretion  should  be  exercised  in  view 
of  the  circumstances  attending  the  trial,  and 
the  good  or  bad  faith  manifested  by  the 
parties.  1  Thomp.  Trials,  §§  458,  461,  464; 
People  v.  Larsen  (Utah)  37  Pac.  258.  We 
cannot  say  this  discretionary  power  was 
abused  by  the  court  in  passing  upon  the 
questions  above  referred  to. 

3.  Defendant  contends  that  the  court  err- 
ed in  overruling  his  objection  to  going  to 
trial  on  the  10th  of  October,  1894,  for  the 
reason  that  the  evidence  taken  at  the  pre- 
liminary hearing  had  not  been  transcribed, 
certified,  and  filed  with  the  clerk  of  the 
district  court,  as  provided  by  law.  Section 
4883  of  the  Compiled  Laws. of  Utah  of  1888 
provides,  in  substance,  that  in  cases  of  hom- 
icide the  testimony  of  each  witness  must  be 
reduced  to  writing,  or  the  magistrate  before 
whom  the  hearing  is  had  may,  in  his  discre- 
tion, order  the  testimony  and  proceedings 
to  be  taken  down  in  shorthand,  and  for  that 
purpose  may  appoint  a  reporter.  "The 
transcript  of  the  reporter,  when  written  out 
in  longhand  writing  and  certified  as  being 
the  correct  statement  of  the  testimony  and 
proceedings  in  the  case,  shall  be  prima  facie 
a  correct  statement  of  such  testimony  and 
proceedings.  The  reporter  shall  within  ten 
days  after  the  close  of  such  examination,  if 
the  defendant  be  held  to  answer  the  charge, 
transcribe  in  longhand  writing  his  said  short- 
hand notes,  and  certify  and  file  the  same 
with  the  clerk  of  the  district  court  embra- 
cing the  county  in  which  defendant  was  ex- 
amined, and  shall  in  all  cases  file  his  orig- 
inal notes  with  said  clerk.  The  reporter's 
fees  shall  be  paid  out  of  the  treasury  of  the 
county."  When  the  case  was  called  for 
trial,  defendant's  counsel  "objected  to  going 
to  trial,"  because  the  notes  of  the  stenogra- 
pher, taken  at  the  preliminary  examination 
of  the  defendant,  had  not  been  transcribed, 
certified,  and  filed  with  the  clerk  within 
10  days,  or  at  all.  The  record  shows  that 
the  stenographer  who  had  reported  the  hear- 
ing had  declined  to  transcribe  his  notes,  be- 
cause in  similar  cases  both  the  county  and 
territory  had  refused  to  pay  him,  and  upon 
suit  against  the  former  it  had  been  held 
that  the  county  was  not  liable.  It  appears 
also  that  the  attorney  for  the  people  had 
requested  a  transcript,  but  the  reporter  had 
peremptorily  declined  to  furnish  it,  and  had 
come  into  open  court,  and  given  his  reasons 
for  so  doing.  The  defendant  did  not  claim 
that  he  was  prejudiced  in  not  having  a 
transcript  of  the  reporter's  notes,  nor  did 
he  ask  for  a  continuance  in  order  to  secure 
a  transcript  of  them;  and  the  record  shows 
tiat  he  never  made  any  request,  either  to 


the  reporter  or  to  the  court,  to  be  furnished 
with  a  copy  of  the  testimony  taken  by  the 
reporter.  The  record  seems  to  Indicate  tha£ 
defendant's  position  was  that,,  he  could -not 
be  put  on  trial  at  all,  because  the  time  had 
expired  within  which,  under  the.  statute,  the 
reporter  was  to  file  a  certified  transcription 
of  his  notes  with  the  clerk.  It  is  now  con- 
tended by  the  appellant  that  he  was  tried 
without  "due  process  of  law."  W'e  think 
defendant's  position  unsound.  He  was  de- 
prived of  no  right.  The  preliminary  hear- 
ing is  not  connected  with  the  trial;  it  is 
unknown  to  the  constitution;  it  is  no  part 
of  the  grand  Jury  system,  and  has  no  re- 
lation to  the  indictment.  No  matter  what 
irregularities  may  have  existed  at  the  ex- 
amination,, even  if  defendant  was  there  de- 
nied an  impartial  hearing,  it  would  in  no 
manner  affect  this  case,  or  determine  the 
trial  upon  indictment  Under  our  practice, 
an  examination  prior  to  indictment  is  not 
indispensable.  Indeed,  many  cases  are 
taken  directly  before  the  grand  Jury.  If 
appellant's  position  is  correct,. the  trial  of  a 
person  charged  with  homicide,  where  an 
examination  has  been  held  before  a  magis- 
trate, depends  upon  the  reporter.  If  his 
notes  are  lost,  stolen,  or  destroyed,  or  If 
through  sickness,  or  for  any  other  reason, 
he  is  unable  to  transcribe  and  certify  to 
them  within  10  days  after  the  hearing,  the 
defendant  cannot  be  legally  tried,  as  it 
would  not  be  with  "due  process  of  law." 
It  was  not  the  Intention  of  the  legislature 
to  postpone  the  trial  of  a  person  charged 
with  homicide  until  he  knew  the  testimony 
against  him.  If  so,  the  grand  jury  would 
have  been  required  to  divulge  the  evidence 
before  them,  or  that  body  would  have  been 
forbidden  to  examine  any  case  until  a  pre- 
liminary hearing  had  taken  place,  and  the 
evidence  there  produced  furnished  the  ac- 
cused. It  is  not  necessary  to  decide  wheth- 
er the  statute  is  directory  merely,  or  man- 
datory. If  defendant  had  asked  for  a  con- 
tinuance in  order  to  procure  a  copy  of  the 
testimony,  or  made  any  showing  that  he 
was  being  deprived  of  any  right  or  advan- 
tage, or  would  In  any  manner  be  prejudiced 
In  proceeding  to  trial,  perhaps  a  different 
question  might  be  presented  than  that  uei» 
raised  by  the  defendant 

5.  Appellant  assigns  as  error  the  overrul- 
ing of  his  challenges  for  cause  directed 
.against  the  Jurors  Harris,  Faver,  Burton,  and 
Smith.  The  juror  Harris,  being  examined  on 
his  voir  dire,  stated  in  substance  that  be  had 
read  an  account  of  the  homicide,  at  the  time 
it  occurred,  in  one  newspaper,  but  had  never 
heard  or  read  anything  concerning  the  case 
since.  He  had  forgotten  what  was  written, 
and  the  manner  in  which  the  deceased  had 
come  to  her  death.  He  had  never  talked 
with  any  person  concerning  the  case,  nor  did 
he  form  or  express  an  opinion.  He  had, 
however,  heard  persons,  whose  names  he 
had  forgotten,  express  an  opinion  as  to  the 
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guilt  or  Innocence  of  the  defendant  He  had 
an  impression  as  to  defendant's  guilt  or  in- 
nocence from  the  account  read.  It  was,  how- 
ever, only  a  newspaper  impression,  although 
it  would  take  evidence  to  remove  it  The 
juror  stated,  however,  that  he  could  try  the 
case  fairly  and  impartially,  and  give  the  de- 
fendant the  presumption  of  innocence.  The 
juror  Burton  had  read,  in  one  newspaper 
only,  a  partial  account  of  the  homicide,  and 
knew  nothing  except  what  he  had  read  in 
the  Incomplete  statement  He  had  no  opin- 
ion concerning  the  guilt  or  Innocence  of  the 
defendant— "just  an  opinion  as  to  the  oc- 
currence." In  answer  to  the  court,  Mr.  Bur- 
ton stated  that  he  could  entirely  disregard 
what  he  had  read,  and  any  Impression  or  opin- 
ion that  he  had  formed  from  It  and  try  the 
defendant  on  the  evidence  produced.  C.  S. 
Faver,  upon  his  examination,  stated  that  he 
had  read  newspaper  accounts  of  the  homi- 
cide, and  that  he  had  a  strong  impression 
arising  therefrom  as  to  the  guilt  or  innocence 
of  the  defendant  and  the  fact  that  the  homi- 
cide had  been  committed,  but  that  his  mind 
was  entirely  free  from  such  an  opinion  or 
conclusion;  "that  he  could  accord  to  the 
defendant  the  full  presumption  of  innocence 
in  entering  upon  the  trial.  He  had,  how- 
ever, an  impression  which  would  take  some 
evidence  to  remove,  but  would  enter  the 
jury  box  [he  hoped]  unbiased."  The  statute 
of  the  territory  allows  challenges  to  jurors 
for  Implied  and  actual  bias.  The  provisions 
relating  to  this  subject  are  found  in  2  Comp. 
Laws  Utah  1888,  pp.  704,  706,  and  are  as 
follows:  Section  241:  "A  particular  cause  of 
challenge  Is:  (1)  For  sucb  a  bias  as  when  the 
existence  of  the  facts  is  ascertained  in  the 
judgment  of  law,  disqualifies  the  juror,  and 
which  is  known  in  this  act  as  implied  bias. 
(2)  For  the  existence  of  a  state  of  mind  on 
the  part  of  the  juror  which  leads  to  a  just 
inference,  in  reference  to  the  case  that  he 
will  not  act  with  entire  impartiality,  which 
is  known  in  law  as  actual  bias."  For  Im- 
plied bias  there  are  eight  grounds  of  chal- 
lenge. The  only  one  necessary  to  be  referred 
to  in  this  case  is  that  which  provides  for 
challenging  the  juror  when  he  has  formed 
and  expressed  an  unqualified  opinion  or  be- 
lief that  the  prisoner  is  guilty  or  not  guilty 
of  the  offense  charged.  Section  244  provides: 
"That  In  a  challenge  for  implied  bias,  one  or 
more  of  the  causes  stated  in  section  242  must 
be  alleged.  In  a  challenge  for  actual  bias, 
the  cause  stated  in  the  second  subdivision  of 
section  241  must  be  alleged;  but  no  person 
shall  be  disqualified  as  a  juror  by  reason  of 
having  formed  or  expressed  an  opinion  upon 
the  matter  or  cause  to  be  submitted  to  sucb 
Jury,  founded  upon  public  rumor,  statement 
In  public  journals,  or  common  notoriety;  pro- 
vided, it  appear  to  the  court,  upon  his  decla- 
ration, under  oath  or  otherwise,  that  he  can 
and  will,  notwithstanding  sucb  an  opinion, 
act  impartially  and  fairly  upon  the  matters 
submitted  to  him.    The  challenge  may  be 


oral,  but  must  be  entered  In  the  minutes  of 
the  court  or  of  the  phonographic  reporter." 
The  challenges  Interposed  by  defendant  were 
too  general,  and  did  not  raise  any  question 
for  review  by  this  court  Defendant's  mode 
of  challenge  was,  "Defendant  challenges  for 
cause."  This  is  insufficient  People  v.  Hopt 
4  Utah,  249,  9  Pac  407.  If  the  Jurors  were 
challenged  for  Implied  bias,  the  grounds  upon 
which  the  challenge  Is  placed  must  be  stated. 
Hopt  v.  Utah,  120  U.  8.  480,  7  Sup.  Ct  614; 
People  v.  Hopt  4  Utah,  260,  9  Pac  407;  Peo- 
ple v.  Cotta,  49  Cal.  166.  If  the  challenge  Is 
for  actual  bias,  the  cause  stated  In  the  stat- 
ute must  be  alleged.  Hopt  v.  Utah,  and  Peo- 
ple v.  Hopt  supra.  Moreover,  defendant  per- 
emptorily challenged  the  jurors  Harris  and 
Burton,  and,  under  all  authorities,  If  there 
bad  been  error  In  overruling  his  challenges 
for  cause,  he  could  not  now  complain.  But 
waiving  the  question  as  to  the  form  of  chal 
lenges  and  the  last  point  suggested,  and  con- 
sidering the  matter  upon  Its  merits,  we  are 
of  the  opinion  that  the  court  properly  over- 
ruled defendant's  challenges.  It  is  clear  the 
jurors  were  not  disqualified  for  implied  Mas, 
as  they  had  neither  formed  nor  expressed 
an  unqualified  opinion  or  belief  as  to  the 
guilt  or  Innocence  of  the  defendant  bo  that 
If  they  were  disqualified,  it  was  because  of 
actual  bias.  Counsel  Insists  that  these  jurors 
were  not  Impartial,  and  therefore  incom- 
petent and  that  the  sixth  amendment  to  the 
federal  constitution,  which  provides  for  "a 
speedy  and  public  trial  before  an  Impartial 
jury,"  was  violated.  If  the  jurors  were  In- 
competent, it  was  because  of  having  read  In 
"public  journals"  an  account  of  the  homicide 
They  had  not  gone  to  the  extent  of  "forming 
and  expressing  an  opinion  opon  the  cause." 
Illinois  has  a  statute  substantially  the  same 
as  section  244,  supra.  It  was  contended  in 
the  case  of  Spies  v.  People,  122  11L  261,  12 
N.  B.  865,  and  17  N.  E.  898,  that  It  was  un- 
constitutional as  being  in  contravention  of 
a  provision  of  the  state  constitution  provid- 
ing for  a  speedy  and  Impartial  trial  in  crim- 
inal cases.  The  defendants  claimed  that  a 
federal  question  was  Involved,  and  carried 
the  case  to  the  supreme  court  of  the  United 
States.  Speaking  of  the  constitutionality  of 
the  act  that  court  say:  "Without  pursuing 
this  subject  further,  it  is  sufficient  to  say  that 
we  entirely  agree  with  the  supreme  court 
of  Illinois  In  its  opinion  In  this  case,  that 
the  statute  on  its  face,  as  construed  by  the 
trial  court,  Is  not  repugnant  to  section  9  of 
article  2  of  the  constitution  of  that  state, 
which  guaranties  to  the  accused  party  in  ev- 
ery criminal  prosecution  a  speedy  trial  by 
an  impartial  jury  of  the  county  or  district  in 
which  the  offense  is  alleged  to  have  been 
committed.  As  this  is  substantially  the  pro- 
vision of  the  constitution  of  the  United 
States  upon  which  the  petitioners  now  rely, 
it  follows  that  even  if  their  position  as  to 
the  operation  and  effect  of  that  constitution 
is  correct  the  statute  is  not  open  to  the  ob- 
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jectlon  which  Is  made  against  it"  Spies  v. 
Illinois,  123  U.  S.  170,  8  Sup.  Ct.  21.  This 
section  of  our  statute  (244)  has  been  passed 
upon  by  the  supreme  court  of  the  United 
States  in  the  case  of  Hopt  v.  Utah,  120  U.  S. 
430,  7  Sup.  Ct.  614.  One  of  the  jurors  in  that 
case  was  challenged  for  actual  and  implied 
bias.  He  testified  on  his  voir  dire  that  he 
had  heard  of  the  case  through  the  newspa- 
pers, and  read  what  was  represented  to  be 
the  evidence,  and  also  had  talked  about  it, 
so  that  he  had  formed  a  qualified  opinion; 
but  he  "could  sit  upon  the  jury,  and  deter- 
mine the  case,  without  reference  to  anything 
that  he  heard."  The  trial  court  held  that  he 
was  competent.  The  court  say:  "By  the 
express  terms  of  the  statute  (section  244)  he 
could  not  be  disqualified  as  a  juror  for  an 
opinion  formed  or  expressed  upon  statements 
in  public  Journals,  if  It  appear  to  the  court, 
upon  a  declaration  under  oath  or  otherwise, 
that  he  could  or  would,  notwithstanding  such 
an  opinion,  act  impartially  and  fairly  upon 
the  matters  submitted  to  him.  We  think 
that  the  evidence,  or  what  purports  to  be  the 
evidence,  printed  in  a  newspaper,  is  a  state- 
ment in  a  'public  journal,'  within  the  mean- 
ing of  the  statute,  and  that  the  Judgment  of 
the  court,  upon  the  competency  of  a  Juror  In 
such  cases  Is  conclusive."  Reynolds  v.  U. 
S.,  98  U.  S.  145;  People  v.  Hopt,  4  Utah, 
250,  9  Pac.  407;  Spies  v.  Illinois,  123  U.  S. 
131,  8  Sup.  Ct  21;  People  v.  McGonegal  (N. 
Y.  App.)  32  N.  E.  616;  People  v.  Wah  Lee 
Mon  (Sup.)  13  N.  Y.  Supp.  767.  But  conced- 
ing that  the  jurors  mentioned  possessed  ac- 
tual bias,  there  is  no  question  presented  for 
review  in  this  court.  An  issue  of  fact  was 
raised,  and  the  action  of  the  trial  court,  no 
exception  having  been  taken  to  any  ruling 
admitting  or  rejecting  evidence  upon  the  voir 
dire  examination,  is  final  and  conclusive.  2 
Comp.  Laws  Utah  1888,  $  5085;  People  v. 
Hopt  4  Utah,  250,  9  Pac.  407;  People  v.  Cot- 
ta,  49  Cal.  168;  People  v.  Fong  Ah  Sing,  70 
Cal.  8,  11  Pac.  323;  People  v.  McGonegal, 
supra;  Spies  v.  Illinois,  123  U.  S.  131,  8  Sup. 
Ct  21;  State  v.  Pike,  49  N.  H.  399.  The 
cases  upon  which  counsel  rely  are  not  op- 
posed to  the  views  herein  expressed.  They 
present  different  questions,  and  most  of  them 
are  decided  upon  statutes  different  from  ours. 
Perhaps,  a  few  years  ago,  before  newspapers 
were  so  numerous,  impressions  and  opinions 
founded  upon  reports  contained  in  public 
journals  would,  in  some  jurisdictions,  be 
deemed  sufficient  to  disqualify  a  person  for 
Jury  service. 

6.  It  is  further  insisted  that  the  court  erred 
In  overruling  defendant's  challenge  of  Juror 
Smith.  Counsel's  challenge  was  for  "bias  and 
prejudice."  Were  it  not  for  the  importance 
of  the  case,  we  would  not  notice  a  challenge 
based  upon  a  ground  so  general,  and  wholly 
unknown  to  the  statute.  Moreover,  after  this 
challenge  was  overruled,  the  Juror  was  per- 
emptorily challenged  by  the  defendant.  Dur- 
ing the  examination  of  this  juror  he  was 


asked  by  defendant's  counsel  whether,  If  it 
would  appear  that  defendant  was  engaged  ip 
the  saloon  business,  at  the  time  and  prior  to 
the  homicide,  it  would  have  a  tendency  to 
prejudice  or  bias  his  mind  against  him,  and 
the  reply  was  that  he  did  not  have  "that  re- 
spect for  or  regard  for  that  class  of  men  that 
I  would  have  for  men  of  other  occupations, 
generally,  as  men  of  a  class."  He  further 
stated  that  if  the  defendant  went  on  the 
stand  as  a  witness,  the  fact  might  have  some 
weight  in  his  mind  as  to  his  credibility  as  a 
witness;  that  he  knew  nothing  of  the  case  or 
about  the  defendant  and  had  no  bias  or  prej- 
udice against  him,  and  no  opinion  of  his  guilt 
or  Innocence,  and  would  not  allow  the  fact 
that  he  thought  less  of  a  saloon  keeper  than 
men  of  other  occupations  generally,  to  influ- 
ence him  in  any  way  in  passing  upon  his  in- 
nocence or  guilt  and  that  he  could  pass  upon 
that  the  same  as  he  would  upon  any  other  per- 
son. Under  the  statute,  there  can  be  no 
question  about  the  competency  of  the  juror. 
It  is  not  required  that  jurors  close  their  eyes 
to  just  observations  and  experiences  in  life. 
It  Is  their  exclusive  province  to  weigh  the  ev- 
idence, and  determine  the  credibility  of  the 
witnesses;  and  they  cannot  be  required  to 
state  in  advance— as  a  prerequisite  to  compe- 
tency—that they  will  give  the  same  credit  to 
one  witness  that  they  will  give  to  another,  or 
to  one  class  of  witnesses  that  they  would  to 
other  classes.  It  has  been  intimated  by  the 
supreme  court  of  Indiana  that  in  the  trial  of  a 
cause  involving  the  business  of  the  defendant 
who  was  a  saloon  keeper,  a  juror  who  stated 
that  he  was  prejudiced  against  saloon  keep- 
ers, and  would  not  believe  defendant  as  he 
would  persons  of  other  occupations,  was  not 
qualified;  but  the  court  limits  the  rule  to 
cases  concerning  the  occupation  or  business 
against  which  the  juror  is  prejudiced.  State 
v.  Dolan,  23  N.  E.  761.  But  In  the  case  at 
bar  defendant's  business  was  not  upon  trial, 
and  was  not  involved  in  the  case.  One  of  the 
jurors  in  the  case  of  Spies  v.  Illinois,  supra, 
In  his  voir  dire,  answered  that  he  had  a  de- 
cided prejudice  against  Communists  and  So- 
cialists. Defendants  were  not  only  Commu- 
nists and  Socialists,  but  Anarchists.  It  was 
held  that  the  court  rightly  overruled  defend- 
ant's challenge  to  the  competency  of  the  juror, 
and  that  its  finding  was  conclusive.  See 
Spies  v.  Illinois,  123  U.  S.  131,  8  Sup.  Ct  21; 
De  ray  v.  Qulnn  (Sup.)  16  N.  Y.  Supp.  710; 
Fortune  v.  Tralnor  (Sup.)  19  N.  Y.  Supp.  598; 
People  v.  Carpenter,  102  N.  Y.  238,  6  N.  E. 
584;  Com.  v.  Poisson  (Mass.)  32  N.  E.  906; 
Stoots  v.  State  (Ind.  Sup.)  9  N.  E.  380. 

7.  Appellant  assigns  as  error  the  action  of  the 
court  in  permitting  witnesses  to  testify  whose 
names  were  not  indorsed  upon  the  indictment, 
and  were  not  given  in  the  list  furnished  by 
the  district  attorney  prior  to  the  commence- 
ment of  the  trial.  On  the  day  the  case  was 
set  for  trial,  defendant's  counsel,  in  open 
court,  requested  "as  a  favor,  and  not  as  a  mat- 
ter of  right"  that  the  people's  attorney  fur- 
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nish  him  the  names  of  all  the  witnesses  to  be 
called  daring  the  trial,  before  Its  commence- 
ment. The  district  attorney  replied  that  be 
had  no  acquaintance  with  the  case,  but,  as 
soon  as  be  was  advised  that  other  witnesses 
than  those  whose  names  were  indorsed  noon 
the  indictment  would  be  called,  be  would  in- 
form defendant's  counsel.  So  far  as  the  rec- 
ord speaks  upon  this  matter,  this  promise  was 
fulfilled.  Witness  McQueen's  name  appears 
upon  the  indictment,  and  no  objection  what- 
ever was  made  by  defendant  to  the  calling  as 
witnesses  of  Carl  Soderbolm,  Eva  Berg,  and 
LDlie  Birch.  The  witness  Striker  was  called 
on  the  15th  of  October.  Defendant  was  noti- 
fied on  the  11th  preceding  that  the  prosecu- 
tion would  call  him  as  a  witness,  which  was 
eight  days  before  the  defense  rested.  We  are 
not  directed  to  any  statute  requiring  that  de- 
fendant shall  be  furnished  with  the  names  of 
the  witnesses  called  by  the  prosecution,  and 
there  is  no  authority,  so  far  as  we  are  ad- 
vised, for  holding  that  no  person  can  be  called 
as  a  witness  for  the  people  unless  his  name  is 
Indorsed  upon  the  indictment  Section  4925, 
p.  680,  2  Comp.  Laws  Utah,  requires  the 
names  of  the  witnesses  examined  before  the 
grand  Jury  to  be  indorsed  upon  the  Indict- 
ment before  It  is  presented  In  court.  If  this 
Is  not  done,  the  defendant  may  take  advan- 
tage of  It  before  entering  his  plea,  by  submit- 
ting a  motion  to  set  aside  the  Indictment. 
The  failure  to  indorse  the  names  of  the  wit- 
nesses examined  by  the  grand  jury  upon  the 
indictment  Is  waived  by  the  defendant  by 
pleading  to  the  indictment.  People  v.  Sy- 
monds,  22  Cal.  349;  People  v.  Lopez,  26  Cal. 
113;  People  v.  Jocelyn,  29  Cal.  562.  No  ob- 
jection was  made  to  these  witnesses  testify- 
ing for  the  reason  that  their  testimony  op- 
erated as  a  surprise  to  defendant.  In  fact,  In 
most  If  not  all,  points  upon  which  they  testi- 
fied, defendant  introduced  rebuttal  testimony; 
and  impeaching  testimony  was  produced,  with 
a  view  to  destroy  the  weight  of  the  testimony 
given  by  the  witnesses  whose  evidence  seemed 
to  be  of  great  Importance.  There  Is  nothing 
in  the  record  to  indicate  that  their  testimony 
was  unexpected  by  the  defense;  no  applica- 
tion for  postponement  was  made  in  order  to 
meet  their  statements;  and  upon  motion  for 
new  trial  no  showing  was  made  by  affidavit 
or  otherwise  that  defendant  was  prejudiced 
by  the  failure  to  have  their  names  indprsed 
upon  the  indictment,  or  that  their  evidence 
was  false.  But,  aside  from  all  this,  there  is 
nothing  In  our  statute  requiring  the  submis- 
sion of  the  names  of  the  people's  witnesses  to 
the  defendant,  or  permitting' only  those  wit- 
nesses to  testify  for  the  people  whose  names 
appear  upon  the  Indictment 

8.  Appellant  claims  that  the  court  erred  in 
permitting  Louis  Gronosky,  one  of  the  jurors, 
to  be  sworn  and  act  as  Interpreter  during  the 
trial  for  two  of  the  witnesses.  After  the 
trial  had  been  in  progress  several  days,  the 
-osecution  called  Jacob  Lauenberger  to  tes- 
y  as  a  witness  In  the  cause.    The  witness 


;  spoke  a  peculiar  and  unusual  dialect  of  UK 
j  German  language,  and  it  was  difficult  to 
|  procure  a  competent  interpreter.    One  Frftx 
'  Lomax  was,  with  the  consent  of  the  defead- 
'  ant  8 worn  as  interpreter.    After  some  Htxk* 
testimony  had  been  given  through  the  inter- 
preter, defendant's  counsel  stated  that  be 
1  was  informed  by  the  defendant  and  a  nea- 
ber  of  the  bar  that  the  interpreter  was  art 
translating  correctly  the  answers  of  the  wit- 
ness.   The  juror  Gronosky  spoke  up,  and 
'  said  that  several  statements  were  not  right- 
ly Interpreted.    Thereupon  he  was  asked  bj 
the  district  attorney  if  he  understood  foDy 
,  the  witness,  and  the  juror  answered  affirm 
'  tively,  and  stated  that  he  was  willing  to  act 
as  interpreter.    The  district  attorney  then 
'  asked  the  defendant's  counsel  privately,  a» 
|  as  not  to  be  heard  by  the  court  or  jury, 

the  defendant  would  consent  to  the  juror"! 
j  acting  as  Interpreter  for  the  witness,  to 
'  which  counsel  replied,  "Make  yonr  statement 
openly  to  the  court"  The  district  attorney 
then  stated  that  he  had  endeavored  to  find 
\  some  person  to  interpret  the  witness,  bat 
'  had  been  unable  to  find  one  who  could  faQr 
;  understand  witness.  Request  was  then  made 
i  of  the  court  that  the  Juror  might  be  permit 
j  ted  to  act  as  Interpreter.  The  defendant  and 
i  his  counsel,  In  open  court,  consented  that 
the  juror  Gronosky  might  act  as  interpreter 
for  the  witness.  Thereupon  the  court  con- 
sented, and  Mr.  Gronosky  was  sworn  to  act 
as  interpreter  for  the  witness.  Later  the 
wife  of  Jacob  Lauenberger  was  called  to  tes- 
tify by  the  prosecution,  and  defendant  and 
his  counsel  again  consented  in  open  court 
that  the  juror  should  act  as  Interpreter  far 
her.  Without  leaving  bis  place  In  the  jury 
box,  the  juror  acted  as  interpreter  for  these 
two  witnesses.  This  was  done  with  the  con- 
sent of  the  defendant  and  his  counsel,  aad 
no  objection  was  made  until  after  the  case 
had  closed,  and  the  Jury  retired.  Then  de- 
fendant's counsel  stated  that  he  desired  to 
enter  an  objection  and  exception  to  the  ac- 
tion of  the  court  in  permitting  the  juror 
Gronosky  to  act  and  serve  as  interpreter." 
Counsel  now  contends  that  he  was  deprived 
of  a  trial  by  a  constitutional  jury  of  12  men; 
that  Gronosky,  while  acting  as  interpreter, 
ceased  to  be  a  juror.  It  is  also  claimed  that 
the  consent  given  was  of  no  avail,  as  It  was 
concerning  a  matter  so  vital  that  defendant 
could  not  waive  it  Section  3879  of  the  Com- 
piled Laws  of  Utah  of  1888  provides  that 
•the  judge  or  any  juror  may  be  called  as  a 
witness  by  either  party,  but  when  this  is 
done,  It  Is  In  the  discretion  of  the  court  to 
order  a  postponement  of  the  trial,  and  that  K 
be  taken  before  another  Judge  or  Jury." 
While  this  section  is  found  to  the  civil  prac- 
tice act,  section  5386  provides  that  the  rules 
determining  the  competency  of  witnesses  In 
civil  cases  are  applicable  also  to  criminal  ac- 
tions and  proceedings.  And  it  appears  to 
have  been  the  rule  at  common  law  that  a 
Juror  could  be  called  as  a  witness,   Archb.  Cr 
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Prac.  &  PI.  p.  150;  Rex  v.  Rosser,  1  Car.  &  P. 
648;  McKain  v.  Love,  2  Hill,  Lib.  &  Law, 
500.  In  Mr.  Pomeroy's  edition  of  Archb. 
Ct.  Prac.  &  PI.  is  found  a  marginal  note  on 
page  150,  which  reads:  "A  juror  may  give 
evidence  of  any  fact  material  to  be  com- 
municated in  the  cause  of  a  trial  in  a  crimi- 
nal prosecution.  The  jury  may  use  that  gen- 
eral knowledge  which  any  man  may  bring 
to  be  subject-matter  of  the  indictment,  with- 
out being  sworn.  But  if  any  one  of  the  ju- 
rors has  a  particular  knowledge  of  the  sub- 
ject, as,  for.  instance,  as  to  the  value  of  a 
watch  in  a  case  where  it  is  essential  to  prove 
what  It  is  worth,— he  ought  to  be  sworn,  and 
examined  as  a  witness."  We  think,  under 
the  statute  as  well  as  authority,  a  juror  may 
be  called  as  a  witness  in  a  criminal  cause. 
The  question,  then,  arises,  is  an  interpreter 
a-witness?  Upon  this  point  there  seems  to 
be  no  controversy,  the  opinion  being  that  he 
is.  People  v.  Lee  Fat,  54  Cal.  527;  1  Greenl. 
Ev.  §  183;  Schearer  v.  Harber,  30  Ind.  54L 
It  is  argued  that  the  juror,  while  acting  as 
interpreter,  would  be  so  engrossed  that  he 
could  not  fairly  hear,  weigh,  and  determine 
the  evidence;  that  he  might  easily  give  evi- 
dence undue  weight  and  credit  by  being  the 
medium  of  transmission;  and  that  he  might 
(and  did  in  the  case  at  bar)  hear  incompe- 
tent testimony.  These  and  other  objections 
of  a  like  character  are  urged.  We  think 
there  Is  no  merit  in  them.  The  defendant 
could  not  have  been  prejudiced  by  permit- 
ting the  juror  to  be  the  channel  conveying 
the  words  to  the  court  and  jury.  If  he  were 
not  acting  as  interpreter,  he  could  hear  the 
words  of  the  witness;  if  incompetent  evi- 
dence was  given,  he  would  hear  it.  Instead 
of  his  forgetting  the  evidence,  there  would 
be  more  likelihood  of  his  remembering  it, 
when  he  had  restated  it  as  interpreter.  He 
did  not  lose  his  Identity  as  a  juror.  We  can 
see  uo  difference  between  this  case  and  one 
where  the  juror  might  have  read  for  the 
other  jurors  some  writing  offered  in  evi- 
dence. Suppose  a  paper  had  been  received 
in  evidence,  and  a  witness  on  the  stand  asked 
to  read  it,  and,  owing  to  some  infirmity,  he 
was  unable  to  do  so,  and  a  juror  sitting  near 
should  volunteer  or  be  asked  to  read  it  to  the 
court  and  jury.  He  might  give  undue  em- 
phasis to  some  words;  he  might  be  so  "en- 
grossed" in  reading  as  to  "not  remember"  its 
contents.  To  hold  that  this  would  remove 
him  from  the  position  of  juror,  that  it  would 
leave  a  jury  of  but  11,  and  would  be  grounds 
for  a  new  trial,  and  especially  when  it  was 
consented  to,  would  be  sacrificing  common 
sense  to  sophistry  and  absurdity.  There  is 
no  pretense  that  the  juror  acted  other  than 
honestly  and  fairly.  It  is  not  even  hinted 
that  his  Interpretation  was  faulty  or  biased. 
With  this  record  upon  this  question,  it  would 
be  a  monstrous  perversion  of,  justice  to  hold 
tliat  this  action  of  the  court  was  reversible 
error. 

9.  Appellant  assigns  as  error  certain  por- 


tions of  the  charge  of  the  court,  and  also  the 
refusal  of  the  court  to  give  certain  numbered 
instructions  asked  by  the  defendant.  De- 
fendant's counsel  presented  to  the  trial  court 
nine  pages  of  typewritten  matter,  para- 
graphed and  numbered  from  1  to  22,  inclu- 
sive, upon  which  was  Indorsed  the  follow- 
ing: "Comes  now  the  defendant,  and  re- 
quests the  court  to  Instruct  the  jury  as  fol- 
lows." Then  followed  the  signature  of  coun- 
sel, and  the  requests.  When  the  judge  had 
concluded  his  charge,  defendant's  counsel 
excepted  to  "the  refusal  of  the  court  to  give 
the  instructions  requested  by  defendant,  be- 
ing numbered  1,  2,  etc."  Then  follow  the 
numbers  of  all  the  paragraphs  except  three^ 
the  court  having  adopted  them  verbatim. 
Also  to  the  instruction  of  the  court  defining 
"malice,"  "deliberation,"  and  "premedita- 
tion"; and  also  to  the  "charge  of  the  court 
in  submitting  the  question  of  murder  in  the 
second  degree  to  the  jury,  as  not  being  jus- 
tified by  the  evidence,  and  tending  to  mis- 
lead and  confuse  the  jury."  Thirteen  days 
later,  and  12  days  after  the  jury  had  re- 
turned a  verdict,  and  been  discharged,  with- 
out consent  of  the  attorney  for  the  people 
or  permission  of  court,  appellant's  counsel 
took  several  general  exceptions  to  the 
charge.  They  were,  however,  so  indefinite, 
and  so  general,  that,  even  if  taken  in  time, 
they  would  prove  unavailing,  and  would  not 
be  considered  by  an  appellate  court.  It  Is 
the  duty  of  counsel  to  seasonably  call  the 
court's  attention  to  proceedings  In  the  trial 
thought  to  be  error  and  prejudicial,  so  that 
the  trial  court  can  correct  the  error  if  made; 
and  a  failure  to  do  so  is  such  a  waiver  that 
the  party  will  not  be  heard  to  complain 
thereafter.  Lewis  v.  U.  S..  140  U.  S.  379,  13 
Sup.  Ct.  13G;  Alexander  v.  U.  S.,  138  U.  S. 
355,  11  Sup.  Ct.  350;  Marks  v.  Tompkins, 
7  Utah,  435,  27  Pac.  0;  U.  S.  v.  Carey,  110 
U.  S.  52,  3  Sup.  Ct.  424;  Railway  Co.  v. 
Jurey,  111  U.  S.  500.  4  Sup.  Ct.  500.  "The 
rule  in  relation  to  exceptions  to  instructions 
is  that  the  matter  excepted  to  shall  be  so 
brought  to  the  attention  of  the  court  be- 
fore the  retirement  of  the  jury,  as  to  enable 
the  judge  to  correct  the  error,  If  there  be 
any,  in  his  instructions  to  them,  and  this 
is  also  requisite  in  order  that  the  appellate 
tribunal  may  pass  upon  the  precise  ques- 
tion raised  without  being  compelled  to 
search  the  record  to  ascertain  It."  Hickory 
v.  U.  S.,  151  U.  S.  316,  14  Sup.  Ct.  334; 
Jacobson  v.  State,  55  Ala.  151;  Thomp. 
Trials,  §  2394.  The  exceptions  to  the  court's 
definitions  of  the  words  "malice,"  "premedi- 
tation," and  "deliberation"  are  also  too  gen- 
eral to  raise  any  question  for  the  considera- 
tion of  the  court.  There  was  no  attempt  to 
indicate  wherein  there  was  error  in  the  lan- 
guage of  the  charge.  A  bare  statement  that 
the  court  erred  In  defining  "malice,"  without 
pointing  out  wherein  the  error  lies,  is  too 
general.  People  v.  Hart  (Utah)  37  Pac.  331 ; 
Holder  v.  U.  S.,  150  U.  S.  92,  14  Sup.  Ct  10; 
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Railway  Co.  v.  Jurey,  supra;  Allis  v.  U.  S., 
15  Sap.  Ct.  36.  However,  we  have  exam- 
ined the  portion  of  the  charge  defining  these 
terms,  and  we  find  no  error  therein.  This 
counsel  practically  concedes  in  his  brief. 
And  we  think  there  was  no  error  in  charging 
upon  the  question  of  murder  In  the  second 
degree  It  was  the  duty  of  the  court  to  de- 
fine murder,  and  its  degrees,  but  not  to  bold 
as  a  matter  of  law  (in  view  of  all  the  testi- 
mony) that  the  defendant  was  either  guilty 
of  murder  in  the  first  degree  or  innocent. 
It  was  the  exclusive  province  of  the  jury 
to  determine  whether  premeditation  and  de- 
liberation existed.  They  might  have  be- 
lieved beyond  all  reasonable  doubt  that  the 
defendant  committed  the  homicide,  and 
think  it  was  done  with  malice,  yet  not  have 
been  convinced  beyond  all  reasonable  doubt 
that  the  defendant  acted  with  premedita- 
tion and  deliberation.  The  case  of  People 
v.  Hopt,  supra,  presented  such  facts  as  to 
irresistibly  lead  one  to  the  conclusion  that, 
if  the  defendant  committed  the  crime,  he 
was  guilty  of  murder  in  the  first  degree;  yet 
the  supreme  court  of  the  United  States 
(Hopt  v.  Utah,  110  U.  S.  582,  4  Sup.  Ct  202), 
speaking  of  the  case,  say:  "It  was  for  the 
jury,  having  been  informed  as  to  what  was 
murder,  •  •  •  to  say  whether  the  facts 
made  a  case  of  murder  in  the  first  degree  or 
murder  In  the  second  degree.  It  was  com- 
petent for  the  judge  to  •  •  •  inform  the 
jury  what  the  statutes  defined  as  murder  in 
the  first  degree  and  murder  in  the  second 
degree." 

Defendant  complains  because  his  requests 
were  not  all  given.  They  were  asked  in  the 
aggregate,  and  the  rule  is  that,  when  so 
asked,  and  there  is  anything  exceptionable 
in  either  of  them,  the  whole  may  be  prop- 
erly rejected  by  the  court.  Railroad  Co.  v. 
Horst,  03  U.  S.  205;  U.  S.  v.  Musser,  4  Utah, 
166,  7  Pac.  380.  A  number  of  defendant's 
requests  stated  mere  abstract  principles  of 
law,  and  had  little,  if  any,  application  to 
the  case;  and  two  at  least  were  not  correct 
statements  of  the  law.  Most  of  them,  how- 
ever, were  substantially  given  in  the  charge 
of  the  court.  We  think  the  entire  case  was 
covered  in  the  court's  charge,  and  that  it 
was  submitted  properly  to  the  jury.  When 
this  is  done,  the  court  may  refuse  to  Instruct 
further;  and  it  may  "use  its  own  language, 
and  present  the  case  in  its  own  way."  Rail- 
road Co.  v.  Horst,  supra;  U.  S.  v.  Musser, 
supra.  Admitting  that  the  general  excep- 
tion taken  to  the  refusal  of  the  court  to 
give  defendant's  requests  was  good,  we  are 
of  opinion  that  the  case  was  fairly  present- 
ed to  the  jury.  We  find  no  error  in  the  rec- 
ord, and  accordingly  affirm  the  judgment  of 
the  lower  court,  and  remand  the  case,  with 
directions  to  the  lower  court  to  fix  the  day 
for  carrying  its  sentence  Into  efTect. 

MERRITT,  C.  J.,  and  SMITH,  J.,  concur. 


CIS  If  oat.  SO 

8TATE  v.  DAKIN. 

(Supreme  Court  of  Montana.    April  1.  18BL) 

Criminal  Law— APPEAL— FaiIXKB  TO  Fuji  Bam. 

On  appeal  by  the  state  from  the  ovemnag 
of  its  demurrer,  the  judgment  will  be  ifinH 
where  no  brief  has  been  filed  and  no  oral  argu- 
ment made  by  either  party. 

Appeal  from  district  court,  Madison  com- 
ty;  Frank  Showers,  Judge. 

Information  against  William  JJakin  for 
grand  larceny  as  bailee.  From  the  overrid- 
ing of  the  state' 8  demurrer  to  the  defendant*! 
plea  of  former  acquittal,  and  an  order  that 
defendant  be  discharged,  the  state  appeals 
Affirmed. 

W.  A  Clark,  Henri  J.  Haskell,  and  Ella  L. 
Enowles,  for  the  State. 

PEMRERTON,  C.  J.  The  defendant  was 
tried  hi  the  district  court  in  Madison  coun- 
ty, under  an  Information  charging  him  with 
the  crime  of  grand  larceny,  and  acquitted 
At  the  trial  it  appears  the  evidence  tended  to 
show  that  the  defendant  was  guilty  of  grand 
larceny  as  a  bailee.  If  guilty  at  all.  After 
the  acquittal  of  defendant,  the  county  attor- 
ney filed  an  information  against  him  char- 
ging him  with  the  crime  of  grand  larceny  as 
a  bailee.  He  was  tried  for  the  alleged  steal- 
ing of  money  belonging  to  one  Sarah  Mc- 
Gary.  He  is  charged  with  stealing  the  same 
money,  as  bailee,  In  the  second  information. 
Upon  the  filing  of  the  second  Information, 
the  defendant  pleaded  not  guilty,  and  also 
filed  his  special  plea  of  former  acquittal  in 
bar.  The  state  demurred  to  the  plea  of 
former  acquittal.  The  demurrer  was  over- 
ruled, and  the  court  ordered  the  defendant 
discharged.  From  this  action  of  the  court 
the  state  appeals. 

In  this  case  no  brief  has  been  filed  by  ei- 
ther party;  no  oral  argument  has  been  made; 
our  attention  has  not  been  directed  to  any 
error  of  the  court  below,  or  any  authority 
cited  for  any  purpose  by  counsel.  In  Ter- 
ritory v.  Mooney,  8  Mont.  151,  19  Pac  595, 
the  court  says:  "The  court  has  not  had  the 
benefit  of  brief  or  oral  argument  from  either 
side;  and  we  here  desire  to  express  our  dis- 
approval of  the  practice  of  appealing  crim- 
inal cases  to  this  court,  and  then  neglecting 
to  comply  with  the  rule  which  requires  a 
statement  of  points  and  authorities  relied  on 
for  appellant  Much  labor  and  time  will  be 
saved  to  the  court  by  observing  this  rule." 
In  Territory  v.  Stanton,  8  Mont.  157,  19  Pac. 
503,  the  court  says:  "The  appeal  is  taken  by 
the  appellant  from  the  judgment,  and  front 
an  order  denying  a  motion  for  a  new  triaL 
There  is  no  brief  filed  on  either  side.  I  have 
carefully  examined  the  record  in  the  case, 
and  find  no  error;  and  I  do  not  wish  to  es- 
tablish a  precedent  for  the  future  guidance 
of  this  court,  or  one  to  be  overruled  In  the 
future,  where  the  attention  of  the  court  to 
not  called  to  any  error,  or  to  any  authority. 
For  this  reason,  the  judgment  and  order  ap- 
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pealed  from  will  be  affirmed,  without  further 
reasons."  In  Territory  v.  Roberts,  9  Mont 
12,  22  Pac  132,  the  court  says:  "The  appel- 
lant was  convicted  of  the  crime  of  murder  in 
the  first  degree,  and  this  appeal  has  been 
taken  from  the  judgment  of  the  court  be- 
low, and  the  order  overruling  the  motion  for 
new  trial.  No  briefs  have  been  filed,  and  no 
arguments  have  been  made,  in  this  action, 
and  we  would  be  justified  by  many  prece- 
dents in  affirming  the  judgment  without  any 
examination  of  the  transcript  This  court 
has  expressed  its  disapproval  of  similar  con- 
duct upon  the  part  of  counsel  for  appellants; 
and,  while  we  do  not  desire  to  act  as  censors, 
we  hope  that  this  is  the  last  time  that  we 
shall  be  called  upon  to  comment  on  the  omis- 
sion of  attorneys  to  perform  their  important 
duties.  The  gravity  of  the  offense  demands 
a  careful  Investigation,  although  we  are  em- 
barrassed by  our  ignorance  of  the  real 
grounds  for  taking  this  appeal."  In  the  case 
at  bar  there  is  no  grave  question  of  human 
life  or  liberty  involved,  as  in  Territory  v. 
Roberts,  supra,  to  demand  of  this  court  an 
investigation  of  the  important  legal  question 
presented  by  the  record.  Under  the  circum- 
stances, we  do  not  feel  that  it  is  our  duty  to 
do  so.  We  feel  justified  in  concluding  that 
the  appellant  by  failing  to  present  and  pros- 
ecute its  appeal  In  accordance  with  the  rules 
of  practice  of  this  court,  intends  to  abandon 
the  case,  and  for  this  reason  alone  the  order 
and  judgment  appealed  from  will  be  af- 
firmed. 

DE  WITT  and  HUNT,  JJ.,  concur. 


(IS  Mont  564) 

COQUARD  v.  WEINSTEIN. 
(Supreme  Court  of  Montana.    March  25,  1895.) 

Bill  of  Exceptions— Settlem  est— Waiver  or 
Objections. 
A  party  who  is  present  and  participates 
in  the  settlement  of  a  bill  of  exceptions  waives 
all  objections  to  its  settlement  not  then  made. 

Appeal  from  district  court,  Deer  Lodge 
county;  Frank  H.  Woody,  Judge. 

Action  by  L.  A  Coquard  against  Tessie 
Weinsteln,  administratrix.  From  a  judg- 
ment rendered,  defendant  appeals.  Motion 
by  plaintiff  to  strike  from  the  record  the  bill 
of  exceptions.  Denied. 

Cole  &  Whitehlll,  for  appellant  McCon- 
neU,  Clayberg  &  Gunn,  for  respondent 

DE  WITT,  J.  The  respondent  moves  to 
strike  from  the  record  the  bill  of  excep- 
tions therein  contained,  for  the  reason  that 
the  Judjre  who  signed  and  settled  the  same 
had  no  jurisdiction  so  to  do.  The  case  was 
tried  June  21,  1893.  On  June  23d  the  court 
made  an  order  granting  30  days'  time  to  pre- 
pare and  file  a  bill  of  exceptions.  The  de- 
fendant (the  appellant)  served  a  bill  of  ex- 
ceptions on  respondent's  counsel  on  July 
17,  1893.    They  filed  the  bill  of  exceptions 
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with  the  clerk  for  the  Judge  on  July  23,  1893. 
On  the  same  day  the  respondent's  counsel 
filed  with  the  clerk  their  objections  and  ex- 
ceptions to  the  bill  of  exceptions.  The  case 
was  tried  by  Judge  Woody,  of  the  Fourth 
district,  sitting  for.  Judge  Brantly,  in  the 
Third  district  The  bill  of  exceptions  was 
finally  settled  by  Judge  Woody,  October  23, 
1893.  The  terms  of  the.  Third  district  court 
were  held  commencing  on  the  first  Mondays 
of  June.  September,  and  November.  This 
case  wag  tried  during  the  June  term.  That 
term  lasted  until  September  2d,  when  it  was 
adjourned  for  the  term. 

Counsel  for  respondent  in  moving  to 
strike  out  the  bill  of  exceptions,  rely  upon 
section  294,  Code  Civ.  Proc,  which  is  as 
follows:  "All  bills  of  exceptions  shall  be  re- 
duced to  form,  unless  noted  by  toe  clerk, 
and  signed  during  the  term  in  which  the 
same  is  tried,  except  in  cases  where  the 
counsel  consent  or  the  judge,  by  an  entry 
on  the  record,  direct  that  it  may  be  prepared 
in  vacation,  and  signed  nunc  pro  tunc.  The 
bill  of  exceptions  must  be  signed  by  the 
judge  who  tried  the  cause,  and  if  he  has 
'inadvertently  omitted  to  sign  a  bill  of  ex- 
ceptions, he  may,  on  motion,  be  permitted 
to  do  so,  although  his  term  of  office  has 
expired,  or  said  office  has  otherwise  become 
vacant"  It  was  the  proper  practice  for 
the  respondent  to  note  his  objections  to  the 
settling  of  the  bill  of  exceptions,  and  have 
the  same  made  a  part  of  the  record.  Swee- 
ny v.  Railway  Co.,  11  Mont  34,  27  Pac.  347; 
Arnold  v.  Sinclair,  12  Mont  261,  29  Pac. 
1124.  One  objection  was  that  the  term  at 
which  the  case  was  tried  expired  and  ad- 
journed long  prior  to  the  service  of  said 
proposed  bill  of  exceptions  upon  respond- 
ent's counsel.  The  record  does  not  sustain 
this  objection,  for,  as  observed  above,  the 
bill  of  exceptions  was  served  on  the  17th  of 
July,  and  filed  on  the  23d,  and  the  term  did 
not  finally  adjourn  until  September  2d.  An- 
other objection  was  that  no  order  was  made 
by  the  court  extending  the  time  for  prepar- 
ing and  settling  the  bill  of  exceptions,  and 
that  the  court  had  not  on  July  23d  the  au- 
thority to  settle  or  sign  it  The  court  ex- 
tended the  time  for  preparing  the  bill  of  ex- 
ceptions for  30  days,  but  as  it  happened, 
the  term  lasted  for  longer  than  30  days,  and 
the  bill  of  exceptions  was  prepared,  not  only 
during  the  30  days'  extension,  but  during  the 
term  of  the  court 

The  respondent's  objection  which  he  filed 
to  the  bill  of  exceptions  was  that  the  court 
had  not  then— that  is,  on  July  23d— power  to 
settle  the  bill.  This  objection,  as  so  made 
and  filed,  we  have  above  seen,  could  not  be 
sustained.  The  judge  did  not  settle  the  bill 
upon  that  day,  and  not  until  the  23d  of  Oc- 
tober. When  the  court  did  settle  the  bill, 
the  attorneys  for  the  respective  parties,  the 
plaintiff  and  defendant,  appeared,  and  ar- 
gued the  question  of  the  settlement  of  the 
bill.    The  respondent  did  not  object  that 
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the  Judge  had  not  then— that  Is,  October  23d 
—power  to  settle  the  bill,  but  was  present 
by  his  counsel,  and  participated  in  the  set- 
tlement Therefore,  If  there  were  valid  rea- 
sons for  objecting  to  the  settlement  of  the 
bill  of  exceptions  on  October  23d,  we  think 
they  were  waived.  McKay  v.  Railway  Co., 

13  Mont  15,  31  Pac.  999;  Walsh  v.  Mueller, 

14  Mont  76,  35  Pac.  226. 

It  is  therefore  ordered  that  the  motion  to 
strike  out  the  bill  of  exceptions  be  denied. 

HUNT,  J.,  concurs. 


(13  Mont.  539) 

STATE  v.  EVANS. 

(Supreme  Court  of  Montana.    March  25,  1895.) 

Forgery — What  Coxstitctbs — Character  oi 
Instrument. 

The  signing  by  defendant  in  another's 
name,  of  an  order  requesting  S.  to  "pay  to  the 
order  of  E.  [defendant]  the  amount  of  $20,  and 
charge  to  him  at  my  office,"  will  not  support  de- 
fendant's conviction  of  forgery,  the  order  not 
being  such  as  would,  if  genuine,  create  a  liabil- 
ity on  the  part  of  the  signer. 

Appeal  from  district  court,  Gallatin  county; 
F.  K.  Armstrong,  Judge. 

W.  L.  Evans  was  convicted  of  forgery,  and 
from  an  order  sustaining  a  motion  In  arrest 
of  judgment  the  state  appeals.  Affirmed. 

This  Is  an  appeal  by  the  state  from  an  or- 
der of  the  district  court  arresting  judgment 
in  a  case  where  the  defendant  had  been  found 
guilty  under  an  information  charging  him 
with  forgery.  The  motion  in  arrest  of  Judg- 
ment was  made  upon  the  two  statutory 
grounds  (1)  that  the  information  does  not 
state  facts  sufficient  to  constitute  a  crime  of 
forgery,  and  (2)  that  the  court  had  no  Juris- 
diction of  the  action.  The  charging  part  of 
the  Information  was:  "That  the  above-nam- 
ed W.  L.  Evans  Is  guilty  of  the  crime  of 
forgery,  committed  as  follows,  that  is  to  say: 
That  the  said  W.  L.  Evans,  late  of  said  coun- 
ty and  state,  on  Tuesday,  the  25th  day  of 
December,  1894,  at  the  county  of  Gallatin, 
and  state  of  Montana,  then  and  there  a  cer- 
tain false,  forged,  and  counterfeited  writing 
on  paper,  of  the  tenor  following:  'Bozeman, 
December  25, '94.  Schumacher,  Esq.:  Please 
pay  to  the  order  of  W.  L.  Evans  the  amt  of 
twenty  dollars  ($20.00),  and  charge  to  him 
at  my  office.  Johnson  &  McCarthy,' — did 
fnlsely,  feloniously,  and  designedly  utter  and 
pass  as  true  and  genuine;  he,  the  said  W.  I#. 
Evans,  at  the  same  time  well  knowing  the 
said  writing  on  paper  to  be  false,  forged,  and 
counterfeit,  with  Intent,  then  and  there,  one 
William  Guy  to  prejudice  and  defraud." 

H.  J.  Haskell,  Elba  L.  Knowles,  and  W.  L. 
Holloway,  for  the  State. 

DE  WITT,  J.  (after  stating  the  facts). 
This  Information  Is  drawn  under  a  statute 
similar  to  that  which  was  in  existence  in 
California  when  the  Case  of  Ah  Woo,  28  Cat 


206,  was  decided.  See,  also,  State  v.  Malish 
(this  term)  39  Pac.  739.  An  information  char- 
ging forgery  by  the  uttering,  etc.,  as  does 
this  one,  is  proper,  for  the  uttering  is,  under 
our  statute  (section  96,  Cr.  Prac.  Act),  one 
method  by  which  forgery  may  be  commit- 
ted. See  cases  last  cited.  This  question  of 
criminal  pleading  was  not  considered  in  State 
v.  Hudson,  13  Mont  112,  32  Pac.  413,  the 
case  being  decided  on  the  question  of  juris- 
diction only.  See  State  v.  Malish  (this  term) 
39  Pac.  739.  The  ground  upon  which  the  mo- 
tion In  arrest  of  judgment  was  granted  seems 
to  be  that  the  alleged  forged  Instrument  con- 
cluded with  the  words:  "And  charge  to  him' 
at  my  office.  Johnson  &  McCarthy."  Coun- 
sel for  the  respondent  argue  that  this  writ- 
ing is  invalid  on  its  face,  in  that,  if  it  were 
used  as  genuine,  it  could  not  do  any  damage 
to  the  alleged  signers  of  the  same,  namely, 
Johnson  &  McCarthy,  for  the  reason  that  it 
requested  Schumacher  to  charge  the  $20  to 
Evans,  instead  of  requesting  him  to  charge 
it  to  Johnson  &  McCarthy.  We  are  of  opin- 
ion that  the  motion  in  arrest  of  judgment 
was  properly  granted. 

Mr.  Bishop  says,  in  his  work  on  Criminal 
Law  (volume  2,  §  506),  as  follows:  "When 
the  writing  Is  Invalid  on  its  face,  it  cannot 
be  the  subject  of  forgery,  because  It  has  no 
legal  tendency  to  effect  a  fraud."  Section 
511  of  the  same  work  states  as  follows: 
"Therefore  the  general  doctrine  is  that  the 
invalidity  of  an  instrument  must  appear  on 
its  face,  if  the  defendant  would  avail  himself 
of  this  defect  on  a  charge  of  forgery.  In 
still  other  words,  the  forged  instrument  to 
be  the  foundation  for  an  Indictment,  must 
appear  on  Its  face  to  be  good  and  valid  for 
the  purpose  for  which  It  was  created.  It 
must  be,  In  another  aspect  such  that  If  it 
were  genuine,  It  would  be  evidence  of  the 
fact  it  sets  out."  We  find  it  stated  in  Peo- 
ple v.  Tomllnson,  35  Cal.  506,  as  follows: 
"Without  much  conflict,  if  any,  It  has  been 
held  from  the  outset  that  the  Indictment 
must  show  that  the  Instrument  In  question 
can  be  made  available  in  law  to  work  the 
Intended  fraud  or  injury.  If  such  appears 
to  be  the  case  on  the  face  of  the  instrument 
It  will  be  sufficient  to  set  It  out  in  the  in- 
dictment; but,  If  not  the  extrinsic  facts,  in 
view  of  which  it  is  claimed  that  the  instru- 
ment is  available  for  the  fraudulent  pur- 
pose alleged  In  the  indictment  must  be 
averred.  If  the  Indictment  merely  sets  out 
an  Instrument  which  Is  a  nullity  upon  its 
face,  without  any  averment  showing  how  it 
can  be  made  to  act  Injuriously  or  fraudu- 
lently, by  reason  of  matter  aliunde,  no  case 
Is  made.  This  rule  is  so  well  settled  by  the 
precedents  that  we  do  not  feel  called  upon 
to  discuss  it  upon  principle.  Rex  v.  Knigbt 
1  Salk.  375,  1  Ld.  Raym.  527;  Reg.  v.  Mar- 
cus, 2  Car.  &  K.  356;  People  v.  Shall,  9  Cow. 
778;  People  v.  Harrison,  8  Barb.  560;  State 
v.  Briggs,  34  Vt.  501;  Com.  v.  Ray,  3  Gray. 
441;  Barnum  v.  State,  16  Ohio,  717;  Clarke 
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v.  State,  8  Ohio  St  630.  These  cases  estab- 
lish the  doctrine  that  to  constitute  forgery, 
the  forged  instrument  must  be  one  which,  if 
genuine,  may  injure  another,  and  that  it 
must  appear  from  the  indictment  that  such 
is  its  legal  character,  either  from  the  recital 
or  description  of  the  instrument  itself,  or,  if 
that  does  not  show  it  to  be  so,  then  by  the 
averment  of  matter  aliunde,  which  will 
show  it  to  be  of  that  character."  We  take 
the  following  from  the  remarks  of  Judge 
Cowen  in  People  v.  Shall,  9  Cow.  p.  778:  "In 
the  principal  case  I  have  shown  that  the  pa- 
per forged,  if  genuine,  would  be  a  mere  nulli- 
ty for  any  purpose;  nor,  to  my  mind,,  could 
it  be  made  good  by  any  possible  averment 
It  could  not  be  made  the  foundation  of  lia- 
bility, like  the  letter  of  credit.  It  does  not 
come  within  any  of  the  cases  sustaining  in- 
dictments; but  to  me  it  appears  to  be  direct- 
ly within  the  cases  cited  holding  that  an  In- 
strument purporting  to  be  void  on  its  face, 
and  not  shown  to  be  operative  by  averment, 
if  genuine,  is  not  the  subject  of  forgery. 
How  is  it  possible,  in  the  nature  of  things, 
that  it  should  be  otherwise?  'Void  things 
are  as  no  things.'  Was  it  ever  heard  of  that 
the  forgery  of  a  nudum  pactum,  a  thing 
which  could  not  be  declared  on,  or  enforced 
in  any  way,  is  yet  indictable?  It  Is  the  for- 
gery of  a  shadow."  The  following  remarks 
were  made  by  the  Indiana  supreme  court  in 
Reed  v.  State,  28  Ind.  396:  "The  certificate, 
so  far  as  it  purports  to  be  an  instrument  en- 
titling Allen  to  the  bounty  claimed  therein, 
was,  at  the  time  charged,  utterly  void. 
There  was  no  law  authorizing  the  giving  of 
bounties  by  the  county  commissioners.  Oli- 
ver v.  Keightley,  24  Ind.  514;  King  v.  Course, 
25  Ind.  202.  The  legalizing  act  was  not 
passed  until  March  3,  1865.  Every  one  is 
presumed  to  know  the  law.  Officers  acting 
under  an  official  oath  are  presumed  to  do 
their  duty.  The  order  of  the  county  com- 
missioners referred  to  in  the  certificate  was 
void.  'Void  things  are  as  no  things.'  The  in- 
dictment must  show  the  forgery  of  an  in- 
strument which  appears  on  its  face  natural- 
ly calculated  to  have  some  effect  or,  if  It  be 
not  suflicient  for  that  purpose,  extrinsic  mat- 
ter-must be  averred,  so  that  the  court  may 
judicially  see  its  fraudulent  tendency."  The 
gnprerae  court  of  Illinois  takes  the  same  view 
when  that  court  says,  in  the  case  of  Water- 
man v.  People,  67  111.  92:  "The  Indictment 
framed  upon  this  writing  contains  not  a  sin- 
gle averment  of  any  extrinsic  matter  which 
could 'give  the  instrument  forged  any  force 
or  effect  beyond  what  appears  on  its  face. 
No  connection  is  averred  between  the  party 
to  whom  the  writing  is  addressed  and  the 
Chicago,  Rock  Island  &  Pacific  Railroad 
Company,  nor  is  it  averred  that  the  prisoner 
attempted  to  pass  the  writing  on  that  com- 
pany. The  writing,  if  genuine,  has  no  legal 
validity,  as  it  affects  no  legal  rights.  It  Is 
a  mere  attempt  to  receive  courtesies  on  a 
promise,  of.no  legal  obligation,  to  reciprocate 


them.  We  are  satisfied  the  writing  in  ques- 
tion is  not  a  subject  of  forgery,  and  no  in- 
dictment can  be  sustained  on  it  and  no  aver- 
ments can  aid  it."  To  the  same  effect  see 
Com.  v.  Hinds,  101  Mass.,  at  page  211,  where 
the  court  say:  "If  the  fraudulent  character 
of  the  forged  instrument  is  not  manifest  on 
its  face,  this  deficiency  should  be  supplied  by 
such  averments  as  to  extrinsic  matter  as 
would  enable  the  court  judicially  to  see  that 
It  has  such  a  tendency.  We  find  nothing  of 
the  kind  in  the  present  indictment  and 
therefore  cannot  say  that  the  plea  of  guilty 
Is  a  confession  of  any  crime  whatever."  See, 
also,  the  learned  note  in  Arnold  v.  Cost  22 
Am.  Dec.,  at  page  314.  See,  also,  Barnum 
v.  State,  15  Ohio,  717;  Raymond  v.  People 
(Colo.  App.)  30  Pac.  509;  State  v.  Wheeler, 
19  Minn.  98  (GIL  70);  Abbott  v.  Rose,  62  Me. 
194;  2  Bish.  New  Cr.  Law,  §  533.  ^Ve  are 
of  opinion  that  the  alleged  forged  instrument 
set  out  in  the  information  in  this  case  Is 
such  a  one  as  comes  within  the  doctrine  of 
the  decisions  quoted,  and,  as  far  as  we 
know,  generally  held.  The  Instrument  In 
question,  if  genuine,  and  if  acted  upon  as  its 
terms  suggest  it  might  be,  could  do  no  pos- 
sible damage.  If  the  amount  of  f  20  was  ad- 
vanced to  Evans  by  Schumacher  upon  this 
order,  and  if  that  amount  were  charged  to 
Evans  himself,  it  would  be  nothing  what- 
ever but  a  transaction  between  Schumacher 
and  Evans,  which  could  be  accomplished  be- 
tween those  two  persons  with  as  much  ease 
without  the  order  as  with  it  The  order,  as 
It  appeared  on  its  face,  would  not  accom- 
plish the  advancing  of  the  money  by  Schu- 
macher to  Evans  on  the  credit  of  Johnson 
&  McCarthy.  Schumacher  would  as  readily 
have  advanced  It  without  the  order  as  with 
it  There  were  no  extrinsic  facts  alleged  in 
the  Information  to  show  that  the  Instrument 
was  available  for  the  fraudulent  purpose  al- 
leged In  the  information.  The  order  of  the 
district  court  in  arrest  of  judgment  is  af- 
firmed. 

HUNT,  J.,  concurs. 


(15  Mont.  464) 

BOOKWALTER  v.  CONRAD  et  a!. 
(Supreme  Court  of  Montana.   March  11,  1895.) 
Statotes— Repeal— Epfkct  on  Pending  Ac- 
tions. 

Comp.  St  div.  5,  S  209,  providing  that 
no  action  pending  at  the  time  any  statutory  pro- 
vision shall  be  repealed  shall  be  affected  by  such 
repeal,  but  shall  proceed  the  same  as  if  the  pro- 
vision were  not  repealed,  refers  only  to  provi- 
sions which  affect  the  action,  and  not  the  place 
of  trial. 

On  rehearing.  Denied. 

For  former  opinion,  see  39  Pac.  573. 

DE  WITT,  J.  The  respondent  has  moved 
for  a  rehearing  in  this  case.  His  counsel 
have  filed  a  brief  in  which  they  earnestly 
contend  that  the  court  erred  in  its  construc- 
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tion  of  section  209  (General  Laws)  Com  p.  St 
The  contention  is  that  we  misinterpreted  the 
last  paragraph  which  we  quoted  from  that 
section,  which  Is  as  follows:  "But  the  same 
[that  Is,  the  action]  shall  proceed  In  all  re- 
spects as  if  such  statutory  provision  had  not 
been  repealed."  Whatever  there  was  In  the 
nature  of  a  repeal  in  the  act  of  the  legisla- 
ture which  was  before  us  for  consideration 
was  in  the  fact  that  the  creation  of  Flathead 
county  out  of  a  portion  of  Missoula  county, 
In  effect,  repealed  the  former  statute  which 
fixed  the  boundaries  of  Missoula  county.  In 
that  sense  there  was  a  repeal  of  a  former 
law.  But  we  think  that  the  word  "repeal" 
Is  used  in  section  209  as  referring  to  the  stat- 
utory provisions  which  affect  the  action,  and, 
as  we  endeavored  to  state  in  the  original 
opinion,  the  fact  of  changing  the  place  of 
trial  dqes  not  In  any  way  affect  the  action. 
The  action  remains  In  its  integrity,  with  all 
of  its  rights  unimpaired.  Section  209  pro- 
vides-that  the  action  shall  proceed  in  all  re- 
spects as  if  such  statutory  provisions  had  not 
beer,  repealed.  Counsel  argue  that,  by  the 
view  which  we  have  taken  of  this  section,  we 
are  required  to  write  words  into  the  section 
which  are  not  there  now;  that  is  to  say,  that 
we  make  it  read,  "Shall  proceed  in  all  re- 
spects except  as  to  the  place  of  trial,  as  if 
such  statutory  provision  had  not  been  re- 
pealed"; the  italicized  words  being  those 
which  counsel  claims  that  we  add.  But,  on 
the  contrary,  we  are  of  opiDion  that  it  is  the 
counsel's  position  which  requires  words  to  be 
written  into  the  statute  which  are  not  there. 
Instead  of  reading  as  it  does,  counsel  would 
read  it,  "The  same  shall  proceed  in  all  re- 
spects, and  in  the  tame  place";  the  italicized 
words  being  those  which,  we  are  of  opinion, 
counsel  must  add,  In  order  that  his  construc- 
tion may  prevail.  We  are  satisfied  that  our 
original  view  was  correct,  and  that  the  place 
of  trial  has  nothing  to  do  with  the  action, 
and  that  the  statute  meant  simply  to  preserve 
the  action  as  It  was,  and  did  not  intend  to 
run  counter  to  the  whole  letter  and  spirit  of 
the  law,  which  requires  actions  in  regard  to 
real  estate  to  be  tried  in  the  county  where 
the  real  estate  is  situated,  unless  the  venue  is 
changed  from  that  county,  for  reasons  given 
in  the  statute.  We  think  section  209  refers 
to  what  may  be  done,  and  not  where  it  may 
be  dona  "The  action  shall  proceed  in  all  re- 
spects," etc;  but  this  does  not  say  it  shall 
so  proceed  in  the  same  place  as  it  would  had 
the  boundaries  of  the  county  not  been  chan- 
ged. The  action  shall  proceed,  but  it  may 
proceed  in  the  place  where  the  law  directs. 
The  action  can  proceed  in  every  respect  in 
Flathead  county  exactly  as  It  could  have  pro- 
ceeded in  Missoula  county.  Each  county  is 
subject  to  the  same  laws,  both  of  statute  and 
decision,  and  the  application  of  the  legal 
principles  would  be  the  same  in  either  coun- 
ty. This  case  was  originally  decided  in  the 
absence  of  the  chief  justice.  The  motion  for 
rehearing  has  been  under  consideration  by 


the  full  court,  and  It  Is  the  unanimous  opin- 
ion of  this  court  that  the  original  decision 
was  correct  The  motion  for  rehearing  u 
therefore  denied. 

PEMBERTON,  a  J.,  and  HUNT,  J.,  con- 
car. 

(16  Mont  429) 
CITY  OF  HELENA  v.  BRULE  et  si* 
(Supreme  Court  of  Montana.   March  25,  1895.) 
Appeal — Hear i kg — Engagements  or  Couxan. 

When  an  engagement  of  counsel  in  an 
inferior  court  conflicts  with  one  in  the  supreme 
court,  hit  duty  is  to  attend  the  latter. 

On  motion  for  rehearing.  Denied. 
For  former  opinion,  see  39  Pac  458. 

HUNT,  J.  A  petition  for  a  rehearing  has 
been  filed,  based  upon  the  ground  that  coun- 
sel for  appellants  expected  to  argue  the  case 
orally,  but  could  not  because  It  "became  nec- 
essary for  said  counsel  to  attend  the  district 
court  at  White  Sulphur  Springs,  Montana, 
and  the  nature  of  bis  business  there  was  such 
that  be  could  not  without  a  violation  of  pro- 
fessional duty,  decline  or  refuse  to  give  per- 
sonal attention  to  it"  The  supreme  court 
docket  is  now  nearly  18  months  behind.  It 
Is  therefore  Imperatively  necessary  that 
causes  be  submitted  upon  the  dates  set  for 
their  hearing,  to  the  end  that  the  work  of  the 
court  may  progress.  Moreover,  If,  after 
causes  are  set  in  this  court  professional  en- 
gagements of  counsel  in  other  state  courts 
conflict  with  the  sitting  of  the  supreme  court 
the  primary  duty  of  counsel  Is  to  the  appel- 
late tribunal  We  must  insist  upon  the  en- 
forcement of  this  unwritten,  but  manifestly 
proper,  rule.  The  excuse  of  counsel  being 
lnsufilcient  we  decline  to  consider  the  motion 
for  a  rehearing.   Motion  denied. 

DE  WITT,  X,  concurs. 


(10«  Cal.  686) 

CITY  &  COUNTY  OF  SAN  FRANCISCO  v. 

MOONEY  et  al.    (No.  15,686.) 
(Supreme  Court  of  California.   March  25, 1895.) 
Statctk—  Ratification  or  Invalid  Ordinance. 

Act  March  11,  1858,  ratifying,  and  con- 
firming a  void  ordinance  providing  for  the  lay- 
ing out  of  streets  in  a  city,  and  which  took  effect 
by  relation  as  of  the  date  of  the  passage  of  the 
ordinance,  is  not  nugatory  and  ineffectual  as  to 
a  map  embraced  in  the  same  act  of  ratification 
because  such  map  was  prepared  and  adopted  aft- 
er the  time  limited  for  its  preparation  and  adop- 
tion by  the  ordinance. 

Department  2.  Appeal  from  superior  court 
city  and  county  of  San  Francisco;  J.  F.  Sul- 
livan, Judge. 

Action  by  the  city  and  county  of  San  Fran- 
cisco against  Thomas  Mooney  and  others  to 
recover  lands  claimed  and  held  by  defend- 
ants adversely  to  the  city.  From  a  judgment 

&  Rehearing  denied  March  25,  1804 
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for  plaintiff,  defendant  Delaney  appeals.  Af- 
firmed. 

8.  W.  &  E.  B.  Holla  day  and  Sawyer  A  Bur- 
nett, for  appellant  Sullivan  A  Sullivan,  and 
Craig  A  Meredith,  for  respondent 

* 

HENSHAW,  J.  Appeal  by  the  defendant 
Delaney  from  the  judgment  and  from  the  or- 
der denying  him  a  new  trial  The  action  was 
commenced  by  the  city  and  county  of  San 
Francisco  against  the  defendants  named  and 
many  others  to  recover  certain  lands  claim- 
ed and  held  by  the  defendants  adversely  to 
the  city.  The  land  claimed  by  appellant  is 
part  of  the  so-called  "Lafayette  Park."  La- 
fayette Park  was  delineated  and  described  as 
a  public  park  or  square  upon  the  Van  Ness 
map.  The  facts  of  this  case  are  identical  In 
all  essential  particulars  with  those  In  the 
case  of  Hoadley  v.  San  Francisco,  60  CaL 
265,  and  Sawyer  v.  San  Francisco,  50  Cal. 
370.  The  later  cases  of  People  v.  Holladay, 
68  Cal.  442,  9  Pac  655;  Hoadley  v.  San  Fran- 
cisco, 70  Cal.  824, 12  Pac.  125;  San  Francisco 
v.  Holladay,  76  CaL  18, 17  Pac.  942;  and  Peo- 
ple v.  Holladay,  93  CaL  244,  29  Pac.  54,— 
follow  and  reannounce  the  rule  of  construc- 
tion given  to  the  act  of  the  legislature  rati- 
fying Ordinances  Nos.  822,  845,  and  the  Van 
Ness  map,  first  declared  by  the  cases  re- 
ported in  volume  50  of  our  Reports.  More- 
over, the  soundness  of  the  construction  put 
by  this  court  upon  the  ratifying  act  of  the 
legislature  of  March  11,  1858,  has  been  sub- 
jected to  review  by  the  supreme  court  of  the 
United  States,  which  court,  after  quoting  the 
opinion  in  Hoadley  v.  San  Francisco,  70  CaL 
324,  12  Pac.  125,  says:  "To  this  we  agree. 
•  *  •  In  short,  the  state  refused  to  con- 
firm the  ordinance  so  far  as  it  had  reference 
to  the  grant  by  the  city  of  any  part  of  these 
squares;  and  congress  in  its  conveyance  fol- 
lowed in  this  particular  what  had  been  done  by 
the  state."  Hoadley's  Adm'rs  v.  San  Francis- 
co, 124  U.  S.  645,  8  Sup.  Ct  659.  It  would 
saem,  therefore,  that  not  only  Is  the  .Inter- 
pretation put  upon  the  ratifying  act  by  this 
court  sound  and  correct  but  that  the  ques- 
tion of  that  interpretation  is  no  longer  an 
open  one.  Yet  the  essential  contention  of  ap- 
pellant Is  that  the  court  was  in  error  in  these 
cases.  It  Is  strenuously  insisted  that  when 
the  legislature  ratified  Ordinance  822,  which 
ratification  took  effect  by  relation  as  of  the 
date  of  the  passage  of  said  ordinance,  it  ex- 
hausted Its  power,  and  the  ratification  of  the 
Van  Ness  map,  though  a  part  of  the  same 
legislative  enactment,  was  nugatory  and  In- 
effectual, because  the  Van  Ness  map  had 
been  prepared  and  adopted  after  the  time 
limited  for  its  preparation  and  adoption  by 
Ordinance  822;  or,  at  least  that  the  ratifica- 
tion was  nugatory  and  ineffectual  so  far  as 
concerned  the  public  parks  or  squares  set 
apart  by  said  map.  This,  however,  is  logic- 
ally a  contention  that  the  legislature,  In  rati- 
fying the  Van  Ness  map,  at  the  same  time 
and  with  Its  ratification  of  Ordinance  822, 


did  not  intend  to  ratify  it  so  as  to  give  It 
validity,  but  ratified  and  confirmed  It  In 
its  invalidity.  The  answer  to  such  a  propo- 
sition is  found  In  the  language  used  by  Chief 
Justice  Story  in  Wilkinson  v.  Leland,  2  Pet 
661:  "This  Is  a  legislative  act  and  is  to  be 
interpreted  according  to  the  Intention  of  the 
legislature  upon  Its  face.  Every  technical 
rule  as  to  the  construction  or  force  of  the 
particular  terms  must  yield  to  the  clear  ex- 
pression of  the  paramount  will  of  the  legis- 
lature. The  only  question,  then,  is,  what  is 
the  Intent  of  the  legislature?  Is  it  merely 
to  confirm  a  void  act  so  as  to  leave  It  void, 
—that  Is,  to  confirm  It  In  Its  Infirmity?  Or  Is 
It  to  give  general  validity  and  efficacy  to  the 
thing  done?  We  think  there  is  no  reasonable 
doubt  of  its  real  object  and  Intent  It  Is  not 
an  act  of  confirmation  by  the  owner  of  the 
estate,  but  an  act  of  confirmation  of  the 
sale  and  conveyance  by  the  legislature  in  Its 
sovereign  capacity."  The  judgment  and  or- 
der appealed  from  are  affirmed. 

We  concur:  TEMPLE,  J.;  McFARLAND,  J. 


(106  CaL  441) 

HEWES  v.  GERMAIN  FRUIT  CO.   (No.  19,- 
635.)1 

(Supreme  Court  of  California.  March  15, 1895.) 

Contract  aw  Baus— Action  fob  Brbach— Iktbb- 
kst — Evidence. 

1.  A  contract  for  the  sale  of  a  crop  of  rai- 
sins, to  be  cured,  and  delivered  at  the  packing 
house,  does  not  require  the  raisins  to  be  cared 
before  being  brought  to  the  packing  house,  but 
is  complied  with  where  they  are  properly  cured 
and  packed  after  arriving  there. 

2.  The  title  to  a  crop  of  raisins  does  not  paw 
to  the  buyer,  under  a  contract  requiring  pay- 
ment on  delivery,  so  as  to  make  it  essential  to 
a  recovery  by  the  seller  for  the  buyer's  failure 
to  accept  the  raisins  that  he  shall  have  resold 
them  as  pledged  property,  where  the  raisins  were 
refused  by  the  buyer  on  account  of  delay,  after 
having  been  previously  refused  by  him  because 
not  properly  packed;  but  a  private  sale  at  the 
highest  price  obtainable  is  sufficient 

8.  Under  Civ.  Code,  I  8287,  making  inter- 
est allowable  on  damages  certain,  or  those  capa- 
ble of  being  made  certain  by  calculation,  in  the 
absence  of  a  well-known  market  price  on  which 
to  calculate  the  damages,  the  seller  of  fruit  is 
not  entitled  to  interest  before  suit  for  a  breach 
of  contract  by  the  buyer. 

4.  In  an  action  for  a  breach  of  the  purchas- 
er's contract  to  accept  grapes \when  delivered,  a 
contract  between  plaintiff  and  a  third  person, 
specifying  the  weight  of  the  boxes  and  the 
grades  to  be  made  in  packing,  to  which  reference 
is  made  by  the  contract  in  suit  is  admissible  in 
evidence. 

5.  Admissions  by  an  alleged  agent  relating 
to  a  past  transaction,  are  inadmissible  in  evi- 
dence as  against  the  principal,  in  the  absence  of 
any  showing  of  authority  In  the  agent  to  make 
them. 

6.  In  an  action  for  a  breach  of  contract  to 
purchase  raisins,  a  witness  for  plaintiff,  who  • 
states  that  he  examined  the  fruit  and'  found  it 
in.  merchantable  condition,  and  on  cross-exam- 
ination states  that  he  cannot  tell  the  number  of 
boxes  be  examined,  may  be  asked  on  redirect 
examination  as  to  how  the  examination  by  him 
compared  with  the  ordinary  examination  by  ex- 
perts, to  ascertain  the  value  or  Quality  or  the 
raisins. 

»  Rehearing  denied. 
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Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dyke,  Judge. 

Action  by  David  Hewes  against  the  Ger- 
main Fruit  Company  for  damages  for  breach 
of  contract  by  defendant  to  purchase  a  crop 
of  raisins  from  plaintiff.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Modified 
and  affirmed. 

Chapman  &  Hendrick,  for  appellant  Allen 
&  Flint,  for  respondent. 

HAYNES,  C.  This  action  was  brought  to 
recover  damages,  laid  at  $1,200,  for  an  al- 
leged breach  by  the  defendant,  a  corporation, 
of  the  following  contract:  "Tustin,  Oct.  29, 
*86.  Agreement  between  David  Hewes  and 
Germain  Fruit  Co.,  whereby  said  David 
Hewes  sells  and  Germain  Fruit  Co.  buys  the 
crop  of  raisins  owned  by  said  D.  Hewes 
(eight  to  ten  thousand  boxes,  more  or  less, 
said  raisins  being  his  entire  crop  of  this  sea- 
son, say  5,000  boxes  in  warehouse,  balance  on 
ground  being  cured)  at  one  40-100  dollars  per 
box,  packed  and  delivered;  raisins  now  un cur- 
ed to  be  cured,  and  delivered  at  packing  house 
in  good  order;  raisins  to  be  packed  under 
existing  contract  with  S.  Ana  Fruit  Packing 
Co.,  subject  to  any  mutual  agreement  made 
with  Germain  Fruit  Co.  as  to  any  alteration 
thereof.  D.  Hewes  reserves  the  right  to  put 
his  stencil  upon  raisins  when  packed.  Pay- 
ments to  be  made  as  follows:  Twenty-nine 
ceuts  per  box  to  be  paid  to  S.  Ana  Pkg.  Co.  up- 
on delivery  of  each  car  load,  balance  of  ode 
11-100  dollars  per  box  to  be  paid  to  D.  Hewes 
upon  like  delivery."  The  second  amended 
complaint  set  out  this  agreement,  and  pro- 
ceeded to  allege  as  follows:  "The  plaintiff 
duly  performed  all  the  conditions  of  the  said 
contract  on  his  part,  and  delivered  to  the  de- 
fendant, and  the  defendant  received,  all  the 
said  crop  of  raisins,  excepting  2,905  boxes 
of  the  same,  which  said  2,905  boxes  were  in 
due  time  cured,  and  delivered  In  good  order 
at  the  packing  house  referred  to  in  said  con- 
tract, and  there  properly  packed  and  left  In 
good  order  and  condition,  subject  to  order 
of  defendant,  prior  to  the  3d  day  of  January, 
1887,  and  the  defendant  duly  notified  thereof; 
but  the  said  defendant  refused  to  accept  the 
said  goods,  or  to  pay  for  them,  pursuant  to 
said  agreement,  to  the  plaintiff's  damage  in 
the  sum  of  $1,200."  A  general  demurrer  was 
filed  to  this  second  aimended  complaint,  but 
no  ruling  thereon  appears  of  record.  The 
complaint  is  not  a  model  of  perspicuity,  and 
possibly  a  demurrer  for  uncertainty  might 
have  been  sustained,  but  we  think  a  general 
demurrer  could  not  The  answer  denied  the 
performance  of  the  contract  and  alleged,  for 
a  separate  defense,  that  the  2,905  boxes  here 
in  question  "were  not  delivered  at  the  pack- 
ing house  in  good  order,  cured,"  but  that  they 
were  so  poorly  cured  as  to  be  unfit  for  the 
market  and  that  defendant  refused  to  ac- 
cept or  pay  for  the  same;  that  plaintiff  aft- 
erwards removed  them,  and,  after  further 


treatment  in  curing  and  packing,  again  ten- 
dered them  to  defendant,  but  on 'account  of 
the  delay  caused  by  the  failure  of  the  plain- 
tiff to  perform  his  contract  the  market  had 
depreciated;  that  they  were  not  delivered 
at  the  packing  house  in  good  order,  within  a 
reasonable  time,  and  defendant  refused  to 
accept  them.  The  cause  was  tried  by  the 
court  and  findings  and  judgment  were  for 
the  plaintiff  in  $1,095.15,  with  interest  there- 
on from  March  6,  1887;  and  this  appeal  is 
from  said  judgment  and  an  order  denying 
defendant's  motion  for  a  new  trial. 

The  specifications  of  error  are  to  rulings 
upon  evidence,  and  that  certain  findings  are 
not  justified  by  the  evidence.  The  excep- 
tions to  the  third  and  fourth  findings .  cover 
the  8a  me  point  and  may  be  considered  to- 
gether. The  third  is  a  general  finding  that 
plaintiff  performed  all  the  conditions  of  the 
contract  on  his  part  and  the  fourth  specific- 
ally finds  that  on  and  prior  to  the  15th  of 
December,  1885,  the  plaintiff  caused  all  the 
raisins  to  be  cured,  and  packed  at  the  packing 
house  mentioned,  in  good  order,  and  In  strict 
accordance  with  the  terms  of  the  contract 
The  contention  of  appellant  is,  briefly  stat- 
ed, that  when  plaintiff  brought  the  raisins 
here  in  question  to  the  packing  house,  they 
were  not  sufficiently  cured;  that  they  were 
afterwards  removed,  and  subjected  to  further 
treatment  after  which  they  were  packed. 
The  evidence  upon  this  point  is  to  the  effect 
that  the  raisins  were  taken  from  the  trays  in 
the  vineyard  and  put  in  "sweat  boxes,"  and 
brought  to  the  packing  house  in  the  usual 
manner.  It  was  then  found  that  some  of 
them  were  not  sufficiently  cured,  and  these 
were  selected  out,  put  upon  trays,  and  taken 
outside  of  the  packing  house,  and  exposed  to 
the  sun,  and,  when  sufficiently  cured,  and 
when  all  had  gone  through  the  sweating  pro- 
cess, were  assorted  and  packed.  Appellant's 
contention  that  they  were  not  delivered  at 
the  packing  house  cured  and  in  good  order 
means,  as  is  clearly  disclosed  by  the  special 
defense  In  the  answer,  that  at  the  time  they 
were  brought  to  the  packing  house  they  were 
not  properly  cured,  and  in  good  order.  The 
language  of  the  contract  "raisins  now  nn- 
cured  to  be  cured,  and  delivered  at  packing 
house  in  good  order,"  was  not  intended  to 
refer  to  their  condition  when  brought  to  the 
packing  house,  but  the  "delivery"  there  men- 
tioned refers  to  the  delivery  to  the  defendant, 
which  was  to  to  be  at  the  packing  house,  aft- 
er they  were  properly  packed.  It  could  make 
no  possible  difference  to  the  defendant  wheth- 
er they  were  cured  where  they  were  grown  or 
at  the  packing  house,  if  they  were  in  fact 
properly  cured,  packed,  and  afterwards  de- 
livered to  it  in  good  order.  That  this  is  the 
true  construction  of  the  contract  is  further 
apparent  from  the  fact  that  the  raisins,  even 
If  properly  cured  upon  the  ground,  are  not 
ready  for  packing  when  brought  to  the  pack- 
ing house,  but  are  first  put  through  the  sweat- 
ing process,  which  occupies  from  one  week 
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to  three  weeks.  The  answer  of  defendant 
clearly  shows  that  it  was  the  bad  condition 
of  ti  e  raisins  at  the  time  they  were  brought 
to  the  packing  house  that  was  relied  upon,  as 
the  answer  proceeds  to  allege  that  they  were 
afterwards  removed,  and  subjected  to  further 
treatment,  and  packed,  and  that  it  then  re- 
fused to  accept  them,  because  not  delivered 
within  a  reasonable  time,  and  "the  market 
price  of  raisins  had  greatly  depreciated." 
The  evidence  is  quite  sufficient  to  sustain  the 
third  and  fourth  findings. 

It  is  contended  that  the  sixth  finding,  so 
far  as  it  finds  that  said  2,905  boxes  of  raisins 
were  packed  in  good  order  "within  a  reason- 
able time  after  the  date  of  said  contract," 
is  not  supported  by  the  evidence.  The  con- 
tract fixed  no  time  for  the  delivery  of  the 
raisins  then  uncured.  The  time  required  for 
curing  depended  upon  the  state  of  the  weath- 
er, which  is  not  always  accurately  predict- 
ed, even  by  the  weather  bureau.  Nor  does 
it  appear  that  a  longer  time  was  required  to 
cure  the  selected  portion  at  the  packing  house 
than  would  have  been  required  in  the  field, 
and  hence  it  does  not  appear  that  the  packing 
was  or  could  have  been  thereby  delayed.  The 
court  found,  not  only  that  they  were  cured 
and  packed  within  a  reasonable  time,  but  that 
they  were  packed  in  good  order;  and  this 
finding  is  sustained  by  sufficient  evidence. 
Whether  the  answer  raised  an  issue  as  to 
their  condition  when  packed  and  tendered  to 
the  defendant  need  not  be  considered.  These 
remarks  also  include  the  exceptions  to  the 
ninth,  tenth,  and  eleventh  findings. 

The  exceptions  to  findings  13,  15,  16,  and 
17  may  be  considered  together,  and  a  general 
statement  made,  instead  of  reciting  the  find- 
ings. On  the  6th  of  March,  1887,  the  plain- 
tiff sold  the  2,005  boxes  in  question  for  $2,- 
971.85  at  a  private  sale,  and  the  court  found 
that  that  was  the  full  value  of  them,  and  the 
best  price  at  which  they  could  have  been 
sold  between  the  2d  of  December,  1886,  and 
the  day  they  were  sold,  and  that  the  amount 
due  to  the  plaintiff  from  the  defendant  under 
the  contract  over  the  value  of  the  same  to 
the  plaintiff  at  all  times  between  said  dates 
was  $1,005.15.  There  was  no  evidence  con- 
tradicting the  testimony  of  the  plaintiff  that 
he  obtained  the  highest  price  for  the  raisins 
in  question  for  which  they  could  have  been 
sold,  but  it  is  contended  that  they  should 
have  been  sold  in  the  manner  prescribed  by 
the  Code  for  the  sale  of  pledged  property; 
and  cite  Civ.  Code,  §  3049.  This  contention 
is  based  upon  the  supposition  that  the  title 
pr  property  in  the  raisins  had  passed  to  the 
defendant,  and  that,  therefore,  he  could  not 
dispose  of  them  at  private. sale,  or  keep  them, 
and  recover  of  the  defendant  the  difference 
between  the  contract  price  and  the  value  of 
them  ,to  him  under  subdivision  2  of  section 
3311  of  the  Civil  Code.  But  the  property  in  the 
raisins  which  were  uncured  did  not  at  any 
time  pass  to  the  defendant.  As  to  this  part 
of  the  crop  the  contract  was  executory,  and 


"title  is  transferred  by  an  executory  agree- 
ment for  the  sale  or  exchange  of  personal 
property  only  when  the  buyer  has  accepted 
the  thing,  or  when  the  seller  has  completed 
it,  prepared  it  for  delivery,  and  offered  it  to 
the  buyer  with  intent  to  transfer  the  title 
thereto  in  the  manner  prescribed  in  the  chap- 
ter on  offer  of  performance."  Civ.  Code,  § 
1141.  By  section  1502,  Civ.  Code,  "the  title 
to  a  thing  offered  in  performance  of  an  obli- 
gation passes  to  the  creditor,  if  the  debtor 
at  the  time  signifies  his  intention  to  that  ef- 
fect" I  find  nothing  in  the  evidence  which 
signified  plaintiff's  intention,  in  tendering  the 
raisins  in  fulfillment  of  his  contract,  to  pass 
the  title  to  the  defendant.  On  the  2d  of  De- 
cember the  defendant,  finding  the  raisins  not 
perfectly  cured,  notified  the  plaintiff  that  it 
would  not  accept  them.  At  that  time  all 
had  not  been  done  by  the  plaintiff  which  the 
contract  required  him  to  do,  and  they  were 
not  ready  for  delivery,  and  hence  the  tender 
after  they  were  packed  and  ready  for  deliv- 
ery. The  contract,  however,  made  payment 
by  the  defendant  upon  delivery  a  concurrent 
condition,  and  that  condition  was  not  waived. 
The  sale  of  such  property  in  the  manner  in 
which  pledged  property  is  required  to  be  sold 
is  not  confined,  however,  to  property  the  ti- 
tle to  which  has  passed  to  the  buyer;  but, 
if  the  property  is  sold  in  that  manner  where 
the  title  has  not  passed,  such  sale  is  conclu- 
sive as  to  the  value  of  the  property,  while, 
If  it  is  not  so  sold,  the  plaintiff  must  prove 
the  value  of  the  property  to  him;  and  this 
value  was  found  by  the  court  upon  sufficient 
evidence.  Section  3353  of  the  Civil  Code 
provides:  "In  estimating  damages,  the  value 
of  property  to  a  seller  thereof  is  deemed  to 
be  the  price  which  he  could  have  obtained 
therefor  in  the  market  nearest  to  the  place 
at  which  it  should  have  been  accepted  by 
the  buyer,  and  at  such  time  after  the  breach 
of  the  contract  as  would  have  sufficed,  with 
reasonable  diligence,  for  the  seller  to  effect  a 
resale."  * 
The  seventeenth  finding  is  to  the  effect 
that  by  the  refusal  of  the  defendant  to  take 
and  pay  for  2,905  boxes  of  raisins  it  became 
indebted  to  the  plaintiff  In  the  sum  of  $1,- 
095.15,  and  appellant  contends  that  there  was 
no  evidence  or  allegation  proving  or  tending 
to  prove  that  defendant  was  "indebted"  to 
the  plaintiff  in  any  sum  whatever  on  ac- 
count of  such  refusal,  and  that  the  evidence 
Is  insufficient  to  justify  any  finding  of  fact  or 
conclusion  of  law  that  the  plaintiff  was  en- 
titled to  recover  interest  upon  any  amount  or 
for  any  time  whatever.  Section  3287  of  the 
Civil  Code  is  as  follow:  "Every  person  who 
Is  entitled  to  recover  damages,  certain  or 
capable  of  being  made  certain  by  calculation, 
and  the  right  to  recover  which  is  vested  In 
him  on  a  particular  day,  Is  entitled  to  recov- 
er interest  thereon  from  that  day,  except  dur- 
ing such  time  as  the  debtor  is  prevented  by 
law  or  by  the  act  of  the  creditor  from  paying 
the  debt"  "  It  is  quite  clear  that  payment  by 
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defendant  to  plaintiff  at  the  date  of  the  trial, 
or  even  upon  the  day  the  action  was  com- 
menced, of  the  sum  of  $1,095.15,  would  not 
have  been  just  and  full  compensation  to  the 
plaintiff  for  the  detriment  caused  by  defend, 
ant's  failure  to  accept  and  pay  for  the  rai- 
sins on  December  20,  1886;  but,  unless  this 
case  can  be  held  to  be  within  the  provisions 
of  the  section  last  above  cited,  interest,  eo 
nomine  at  least,  cannot  be  allowed,  for  by 
section  83ll,  Civ.  Code,  which  declares  the  ex- 
cess of  the  contract  price  over  the  value  of 
the  property  to  the  seller,  Including  the  extra 
expense  of  taking  it  to  market,  to  be  the 
measure  of  damages,  does  not  mention  "in- 
terest," while  section  3357,  Id.,  provides  as 
follows:  'The  damages  prescribed  by  this 
chapter  are  exclusive  of  exemplary  damages 
and  interest,  except  where  those  are  express- 
ly mentioned."  In  some  jurisdictions  it  Is 
held,  in  cases  of  unliquidated  damages,  that 
though  the  jury  may,  according  to  their  dis- 
cretion, take  Into  account  interest  as  part  of 
the  damages,  yet  they  cannot  give  it  as  in- 
terest eo  nomine;  but  our  Code  limits  the  dis- 
cretion of  the  jury  in  this  regard.  Section 
3288,  Id.,  is  as  follows:  "In  an  action  for  the 
breach  of  an  obligation  not  arising  from  con- 
tract, and  in  every  case  of  oppression,  fraud 
or  malice,  interest  may  be  given  in  the  discre- 
tion of  the  jury."  Considering  these  several 
Code  provisions  together,  we  conclude  that 
where  interest  can  be  given  it  may  be  given 
as  such;  but  as  section  3311,  Id.,  does  not  in 
fixing  the  measure  of  damages  in  cases  of 
this  character  include  interest,  it  cannot  be 
given,  unless  it  can  be  held  that  the  dam- 
ages in  this  case  were  "capable  of  being 
made  certain  by  calculation";  and  this  we 
think  could  not  be  done.  There  are  cases 
which  hold  that  when  the  measure  of  dam- 
ages Is  the  difference  between  the  contract 
and  market  prices  at  the  date  of  the  breach, 
interest  is  to  be  added  as  a  necessary  item 
in  the  estimate.  See  Van  Rensselaer  v.  Jew- 
ett,  2  N.  Y.  136;  Dana  v.  Fiedler,  12  N.  Y. 
40;  note  to  Selleck  v.  French,  1  Am.  Lead. 
Cas.  511;  1  Suth.  Dam.  (1st  Ed.)  610;  Id.  (2d 
Ed.)  §§  347,  348;  and  Cox  v.  McLaughlin,  76 
Cal.  60,  67,  18  Pac.  100,  where  some  of  these 
authorities  are  cited.  Whether  interest  could 
have  been  allowed  if  the  complaint  had  al- 
leged the  market  price  at  the  date  of  the 
breach,  and  demanded  judgment  for  a  spe- 
cific sum,  being  the  difference  between  the 
contract  and  market  prices,  it  is  not  necessary 
to  consider;  but  it  does  not  appear  from  the 
complaint  or  finding,  unless  inferentially, 
that  there  was  any  established  or  reasonably 
well-known  market  price  upon  which  a  "cal- 
culation" could  be  based  with  sufficient  cer- 
tainty to  charge  the  defendant  with  a  knowl- 
edge of  it;  so  that  it  is  not  clear,  even  if  we 
were  at  liberty  to  follow  the  New  York  au- 
thorities, that  interest  could  be  allowed.  The 
fact  that  in  the  findings  the  damages  are 
called  an  "indebtedness"  does  not  affect  the 
diameter  of  the  action. 


It  was  not  error  to  receive  In  evidence  the 
contract  between  the  plaintiff  and  the  S.  A. 
Fruit  Co.  It  Is  referred  to  In  the  contract 
between  plaintiff  and  defendant,  and  specified 
the  weight  of  the  boxes,  and  the  grades  to  be 
made  in  packing,  neither  of  which  were  stat- 
ed in  the  contract  between  them,  and  thus  be- 
came a  part  of  the  contract 

Upon  re-direct  examination  the  plaintiff 
was  asked  if  he  had  a  conversation  with  Mr. 
Simpson,  the  agent  of  the  defendant,  in  the 
forepart  of  January,  1887,  in  relation  to  the 
reason  for  its  refusal  to  receive  the  raisins, 
counsel  stating  that  they  expected  to  show 
that  he  said  the  fact  that  the  market  had 
gone  down  was  probably  the  reason.  The 
court  admitted  the  evidence,  over  defendant's 
objection.  If  this  evidence  could  have  any 
significance,  it  could  only  be  as  an  admission 
made  by  the  defendant,  and  it  was  not 
shown  that  Simpson  had  authority  to  make 
any  admissions  as  to  a  past  transaction  af- 
fecting the  defendant's  liability.  But,  con- 
ceding the  error,  the  Judgment  should  not  be 
reversed  for  that  reason.  The  fact  proposed 
to  be  shown  by  the  witness,  and  to  which  he 
testified,  is  no  broader  than  the  admission  in 
the  last  clause  of  defendant's  answer,  to  the 
effect  that  when  the  raisins  were  packed  and 
tendered  to  defendant  on  account  of  the  delay 
occasioned  by  plaintiff's  failure  to  perform 
his  contract  within  a  reasonable  time  the 
market  price  of  raisins  had  greatly  depreciat- 
ed, and  defendant  refused  to  accept  them,  or 
pay  for  them.  As  the  court  found  upon  suffi- 
cient evidence  that  the  raisins  were  cured 
and  packed  in  good  order  within  a  reasona- 
ble time,  the  reason  for  the  defendant's  no- 
tice, given  on  the  2d  of  December,  before  the 
raisins  were  packed  or  ready  for  delivery,  be- 
came wholly  unimportant;  and,  if  the  con- 
versation referred  to  the  tender  of  the  raisins 
after  they  were  packed,  and  the  second  re- 
fusal, it  was,  in  substance,  a  reiteration  of 
the  answer,  and  harmless. 

W.  G.  McPherson,  called  by  the  plaintiff, 
testified  that  he  examined  the  raisins  in  ques- 
tion at  the  request  of  the  plaintiff,  and  found 
them  in  good,  merchantable  condition.  Upon 
cross-examination  he  said  he  could  not  tell 
the  number  of  boxes  he  examined,  but 
thought  as  many  as  half  a  dozen,  taking 
them  from  different  parts  of  the  pile.  Upon 
a  redirect  examination  he  was  asked:  "How 
did  this  examination  compare  with  the  usual 
and  ordinary  examination  by  experts  to  as- 
certain the  value  or  quality  of  the  raisins?" 
Defendant  objected  that  it  was  irrelevant  and 
immaterial.  The  witness  answered  that  it 
was  the  usual  method.  We  do  not  perceive 
any  error  in  overruling  the  objection.  Such 
examination,  whatever  its  character,  as  is 
usually  made  by  experts  to  determine  the 
quality,  and  upon  which  they  act  in  matters 
affecting  their  own  interest,  must  be  held  ad- 
missible. The  weight  to  be  given  it  is  a 
question  apart  from  its  admissibility. 

The  answer  of  the  witness  E.  Germain, 
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which  was  stricken  oat  on  motion  of  plain- 
tiff, may  have  tended  In  some  alight  degree 
to  show  the  length  of  time  required  to  cure 
raisins,  though  It  could  scarcely  be  said  to 
be  responsive  to  the  question.  But,  in  any 
event,  the  defendant  was  not  prejudiced,  as 
he  was  further  Interrogated,  and  in  reply 
said  he  thought  It  took  about  two  weeks  from 
the  time  they  were  spread  out  This  answer 
would  not  have  been  strengthened  by  that 
which  was  stricken  out 

No  other  specifications  are  discussed  by  ap- 
pellant The  judgment  should  be  modified 
by  striking  out  the  words  "sixteen  hundred 
and  ten  and  "/too,"  and  inserting  "one  thou- 
sand and  ninety-five  and  »/!••»"  the  modi- 
fled  Judgment  to  bear  interest  from  the  date 
of  the  original  Judgment;  and,  as  so  modi- 
fled,  the  Judgment  and  order  appealed  from 
should  be  affirmed,  without  costs  upon  ap- 
peal to  either  party. 

We  concur:  S EARLS,  0.;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  it  Is  ordered  that  the 
judgment  appealed  from  be  modified  by  strik- 
ing oat  the  words  "sixteen  hundred  and  ten 
and  •»Aoo."  and  inserting  the  words  "one 
thousand  and  ninety-five  and  1B/ioo,H  the 
modified  judgment  to  bear  interest  from  the 
date  of  the  original  judgment;  and,  as  so 
modified,  the  Judgment  and  order  appealed 
from  are  affirmed,  without  costs  upon  appeal 
to  either  party. 

(106  Cal.  506) 

DIXON  v.  GRIES  et  al.   (No.  18.887.)1 
(Supreme  Court  of  California.   March  20,  1805.) 
actiow  bt  iksans  psrsox— sobstitutiobr  os 
Guardian. 

1.  Where  a  plaintiff  becomes  Insane  after 
tiie  action  is  begun,  an  amended  complaint, 
bringing  in  bis  guardian,  must  allege  plaintiff's 
insanity,  and  the  appointment  of  sucb  guardian. 

2.  The  mere  appointment  of  a  guardian  for 
one  who  becomes  insane  pending  suit  does  not 
divest  the  Insane  person  of  the  right  to  the  cause 
of  action,  or  entitle  the  guardian  to  be  substi- 
tuted as  plaintiff. 

3.  Where  an  action  was  properly  brought 
in  the  name  of  one  who  became  insane  while  it 
was  pending,  an  erroneous  order,  substituting  the 
guardian  of  his  person  and  estate  as  plaintiff, 
ia  not  cause  for  dismissal. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Fresno  county; 
J.  R.  Webb,  Judge. 

Action  bv  H.  S.  Dixon  against  Henry  Griea 
and  others  to  foreclose  a  mortgage.  Pend- 
ing suit  plaintiff  became  Insane,  and  J.  R. 
Dixon,  guardian,  was  substituted  as  plain- 
tiff. Judgment  for  plaintiff,  and  defendants 
appeal.  Reversed. 

Horace  Hawes,  for  appellants.  Stuart  & 
Wright  tT.  P.  Meux,  and  S.  N.  Griffith,  for 
•espondenL 

HAYNES,  C.  This  action  was  originally 
brought  by  H.  S.  Dixon  to  foreclose  a  mort- 

i  Rehearing  denied. 


gage  made  by  Henry  Grtes.  The  other  de- 
fendants were  subsequent  grantees  of  the 
mortgaged  premises.  After  the  commence- 
ment of  the  action,  the  plaintiff,  H.  8.  Dix- 
on, became  insane,  and  J.  R.  Dixon  was  ap- 
pointed the  guardian  of  his  person  and  es- 
tate, and  upon  motion  the  court  made  the 
following  order:  "It  is  ordered  that  J.  R. 
Dixon,  as  guardian  of  the  person  and  estate 
of  H.  S.  Dixon,  plaintiff  herein,  be,  and  he 
is  hereby,  substituted  as  plaintiff  herein  in 
the  name,  place,  and  stead  of  H.  S.  Dixon." 
Thereupon  a  second  amended  complaint  was 
filed,  entitled  "J.  R.  Dixon,  as  guardian  of 
the  person  and  estate  of  H.  S.  Dixon,  an  in- 
sane person,  vs.  Henry  Giles,  S.  N.  Griffith, 
and  Antonio  J.  Cardozo."  To  this  complaint 
a  general  demurrer  was  filed  by  defendants, 
and  overruled  by  the  court  This  complaint 
contained  no  averment  of  the  insanity  of  H. 
S.  Dixon,  nor  of  the  appointment  of  a  guard- 
ian. At  the  conclusion  of  the  trial  the  plain- 
tiff was  permitted  to  file  amendments  to  said 
second  amended  complaint  to  conform  to 
the  proof,  and  amendments  were  thereupon 
filed  alleging  such  insanity,  and  the  ap- 
pointment of  the  plaintiff  as  guardian,  and 
thereupon  findings  were  made  for  plaintiff, 
and  a  decree  entered  foreclosing  the  mort- 
gage. Defendants  appeal  from  the  Judg- 
ment upon  the  judgment  roll. 

The  demurrer  should  have  been  sustained 
to  the  second  amended  complaint  Nor  were 
all  its  defects  cured  by  the  amendments  to 
make  It  conform  to  the  proof.  The  first 
error  was  In  the  order  substituting  the 
guardian  as  plaintiff.  His  appointment  as 
guardian  did  not  vest  the  cause  of  action  in 
him.  It  Is  not  sufficient  that  the  complaint 
states  facts  showing  a  cause  of  action  In 
somebody;  it  must  show  a  cause  of  action 
in  the  plaintiff,  or  a  general  demurrer  will 
lie.  H.  S.  Dixon  was  not  deprived  of  his 
right  or  property  in  the  cause  of  action  by 
his  Insanity,  nor  did  it  vest  in  his  guardian 
upon  his  appointment  The  suit  should  have 
been  prosecuted  in  the  name  of  H.  S.  Dixon, 
an  Insane  person,  by  J.  R  Dixon,  his  guard- 
ian. See  Fox  v.  Minor,  32  Cat  116;  Wilson 
v.  Wilson,  36  Cal.  451;  Karr  v.  Parks,  44 
Cal.  48;  Emerlc  v.  Alvarado,  64  Cal.  503,  2 
Pac  418;  Justice  v.  Ott,  87  Cal.  530,  25 
Pac.  601;  O'Shea  v.  Wilkinson,  05  CaJL  454. 
30  Pac.  588.  Therefore  neither  the  com- 
plaint nor  the  facts  found  support  the  judg- 
ment and  it  must  be  reversed. 

Appellants  contend,  not  only  that  the 
judgment  should  be  reversed,  but  that  the 
action  should  be  dismissed,  and  cite  Fox  v. 
Minor  and  O'Shea  v.  Wilkinson,  supra.  In 
Fox  v.  Minor  the  suit  was  begun  in  the 
name  of  Fox  as  guardian.  In  O'Shea  v. 
Wilkinson  the  suit  was  begun  against  the 
Incompetent  as  defendant  She  appeared 
and  answered  by  her  guardian.  After- 
wards the  plaintiff  hied  an  amended  com- 
plaint and  three  days  later  dismissed  the 
action  aeainst  the  incompetent  and  the 
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guardian,  then  standing  as  sole  defendant, 
demurred,  the  demurrer  was  Overruled,  and 
plaintiff  had  judgment.  In  this  court  the 
judgment  was  reversed,  with  directions  to 
dismiss  the  action,  in  that  case  there  was 
no  alternative  but  to  dismiss,  as  the  plain- 
tiff had  voluntarily  dismissed  the  action  as 
to  the  incompetent,  who  was  the  real  party, 
and  without  whom  the  action  could  not  pro- 
ceed. Such  a  result  should  be  avoided,  If 
possible,  not  only  because  of  the  expense 
and  delay,  but  because  it.  might  result  in 
the  entire  loss  of  meritorious  claims  through 
the  operation  of  the  statute  of  limitations. 
In  this  case  I  think  the  action  should  not  be 
dismissed,  and  that  this  result  may  be  reach- 
ed without  raising  a  conflict  with  the  cases 
cited.  This  action  was  properly  commenced 
by  H.  S.  Dixon  in  his  own  name  before  he 
became  insane,  and  was  not  dismissed.  The 
order  substituting  the  guardian  as  plaintiff 
was  erroneous,  but  was  not  intended  as  a 
dismissal  of  the  action  as  to  the  incompe- 
tent, and  should  not  be  given  that  effect. 
I  advise  that  the  judgment  be  reversed,  and 
the  cause  remanded,  with  directions  to 
amend  the  said  order  to  the  effect  that,  It 
appearing  to  the  court  that  since  the  com- 
mencement of  the  action  the  plaintiff  had 
been  adjudged  to  be  insane,  and  that  J.  R. 
Dixon  had  been  appointed  the  guardian  of 
his  person  and.  estate,  it  is  ordered  that  In 
all  further  proceedings  in  the  action  the  in- 
competent plaintiff  appear  and  be  represent- 
ed by  his  said  guardian.  The  plaintiff  should 
also  have  leave  to  reform  the  complaint  so 
as  to  conform  thereto,  and  to  this  opinion, 
and  that  a  new  trial  be  granted. 

We  concur:    VANCLIEF,  C;  BRITT,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  it  is  ordered  that  the 
Judgmeut  appealed  from  be  reversed,  with 
direction  to  amend  the  proceedings  to  con- 
form to  said  opinion,  and  that  a  new  trial 
be  granted. 

(5  Cal.  Unrep.  1) 

ADAMS  v.  DE  BOOM.   (No.  15,818.) 
(Supreme  Court  of  California.   March  20,  1895.) 

H  A  KM  LESS  EkKOK— FINDINGS. 

1.  Where  two  actions  between  the  same  par- 
ties were  consolidated,  and  judgment  rendered 
for  plaintiff  in  one  action,  it  is  immaterial,  on  an 
appeal  by  defendant,'  that  the  complaint  in  the 
other  action  did  not  state  facts  constituting  a 
cause  of  action. 

2.  An  action  to  enforce  a  contract  to  convey 
land  in  consideration  of  plaintiff's  doing  certain 
grading,  and  an  action  to  recover  for  the  (trading 
in  three  counts. — First,  the  reasonable  value  there- 
of; second,  the  price  therefor  under  a  written 
contract;  and.  third,  the  value  of  extra  grading, 
— were  consolidated.  The  court  found  for  de- 
fendant as  to  the  first  action,  and  for  plaintiff 
as  to  the  second,  on  the  second  count,  and  for 
$350  "in  addition  to  said  written  contract." 
Held,  that  the  finding  of  the  additional  mm  re- 
lated to  and  was  supported  by  either  the  first  or 
third  count  of  the  second  action. 


Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  Eugene  R.  Garber,  Judge. 

Two  actions  by  Edward  Adams  against  R. 
C.  De  Boom.  The  actions  were  consolidated, 
and  from  a  judgment  for  plaintiff,  and  an 
order  denying  a  new  trial,  defendant  appeals. 
Affirmed. 

Gordon  &  Young,  for  appellant.  Andrew 
Craig  and  W.  T.  Craig,  for  respondent. 

VANCLIEF,  C.  The  plaintiff  brought  two 
actions  against  the  defendant  on  alleged 
causes  of  action  assigned  to  him  by  James 
McCoy  (numbered  in  the  superior  court,  re- 
spectively, 41,597  and  41,598),  which,  by  stip- 
ulation of  the  parties,  were  consolidated  and 
tried  together  as  one  action.  No.  41,598  was 
an  action  to  enforce  specific  performance  of 
a  written  contract  between  defendant  and 
McCoy,  whereby  the  former,  on  specified  con- 
ditions, agreed  to  convey  to  the  latter  a  lot 
of  land  in  the  city  of  San  Francisco.  The 
consideration  for  the  conveyance  was  esti- 
mated at  $700,  to  be  paid  as  follows:  One- 
half  ($350)  by  grading  certain  lots  for  de- 
fendant, as  specified  in  the  agreement,  and 
the  balance  In  cash.  It  was  alleged  in  the 
complaint  that  the  lots  had  been  graded  ac- 
cording to  the  agreement,  and  that  plaintiff, 
as  assignee  of  the  contract,  had  tendered  to 
defendant  the  balance  of  $350.  and  demand- 
ed a  deed  for  the  lot,  and  that  defendant  had 
refused  to  convey,  etc.  No.  41,597  was  an 
action  In  three  counts:  The  first  to  recover 
$472.50  as  the  reasonable  value  of  work  and 
labor  done  by  McCoy  for  defendant  In  grad- 
ing certain  lots  at  defendant's  request.  The 
second  count  differs  from  the  first  only  In 
that  the  work  is  alleged  to  have  been  done 
under  special  agreement,  whereby  the  de- 
fendant promised  to  pay  for  the  work  at  a 
certain  price  per  day's  work.  The  third 
count  is  for  extra  jrork  in  furnishing  and 
dumping  upon  defendant's  property,  at  his 
request,  5,000  cubic  yards  of  "extra  earth," 
the  reasonable  value  of  which  Wis  10  cents 
per  yard,  amounting  to  $500.  The  court  de- 
nied the  equitable  relief  (specific  perform- 
ance) asked  in  No.  41,50*,  but  found  for 
plaintiff  on  the  second  count  of  the  complaint 
in  No.  41,597  In  full,  $472.50,  and.  In  addition 
thereto,  found  $350  due  plaintiff,  but  whether 
on  the  first  or  third  count  of  No.  41,597  does 
not  clearly  appear,  though  It  does  appear 
that  it  was  not  for  work  done  under  the 
written  contract  of  which  specific  perform- 
ance was  sought  by  No.  41,598.  Upon  these 
findings,  judgment  was  rendered  In  favor  of 
plaintiff  for  $822.50.  The  defendant  appeals 
from  the  judgment,  and  from  an  order  deny- 
ing his  motion  for  a  new  trial.  . 

Counsel  for  appellant  claims  nothing  on  the 
appeal  from  the  order,  but  on  the  appeal 
from  the  judgment  contends:  (1)  That  the 
complaint  in  No.  41,598  for  specific  perform- 
ance does  not  state  facts  constituting  a  cause 
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of  action;  and  (2)  that  the  findings  do  not 
support  the  judgment  for  a  larger  sum  than 
$472."*)  founded  on  the  second  count  of  No. 
41,597,  and  furnishes  no  foundation  for  the 
additional  $850. 

1.  No  relief  was  granted  on  the  complaint 
in  No.  41,598,  and  therefore  It  is  immaterial 
to  appellant  whether  that  complaint  states  a 
cause  of  action  or  not 

2.  That  the  finding  of  the  additional  $350 
is  a  sufficient  finding  that  defendant  was  in- 
debted  to  plaintiff  in  that  sum  in  addition  to 
the  sum  of  $472.50  is  unquestionable;  and 
the  only  intelligible  objection  to  it  made  by 
appellant  is  that  It  is  improperly  founded  on 
the  complaint  in  No.  41,598.  This,  however, 
Is  negatived  by  the  finding  itself,  which 
states  that  the  indebtedness  of  $350  was  for 
work  and  labor  "in  addition  to  said  written 
contract,"  on  which  alone  the  complaint  in 
No.  41,598  counted.  Therefore,  the  finding  in 
question  must  be  attributed  to  the  complaint 
in  No.  41,597,  and- is  sufficiently  supported  by 
either  the  first  or  the  third  count  of  that 
complaint  I  think  the  judgment  and  order 
should  be  affirmed. 

We  concur:  HAYNES,  O.;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der are  affirmed.' 


(106  Cal.  498) 

SAN  JOSE  IMP.  CO.  v.  AUZERAIS.  (No. 
15,693.) 

(Supreme  Court  of  California.   March  20,  1895.) 

Pcblic  Improvements  —  Scfficienot  of  Resolu- 
tion-—Validity  OF  A88E88MBST. 

1.  Under  St  1891,  c.  147,  §  3,  providing 
that  before  ordering  any  improvements,  the  city 
council  shall  pass  a  resolution  of  intention  so  to 
do,  describing  the  work,  a  resolution  for  the 
improvement  of  a  street,  "to  consist  of  the  con- 
struction therein  of  granite  or  artificial  stone 
curbing,"  .does  not  give  the  city  jurisdiction  to 
order  the  work  done. 

2.  When  the  city  council  fails  to  acquire 
jurisdiction  to  order  an  improvement  because  of 
a  failure  to  describe  the  same  in  its  resolution 
of  intention,  as  provided  by  St.  1891.  c.  147, 
i  3,  the  defendant,  in  an  action  to  enforce  the 
assessment  may  defend  the  action  without  first 
appealing  to  the  city  council. 

Department  1.  Appeal  from  superior  court, 
Santa  Clara  county;  John  Reynolds,  Judge. 

Action  by  the  San  Jose  Improvement  Com- 
pany against  one  Auzerais  to  enforce  an  as- 
sessment. From  a  judgment  for  defendant, 
and  an  order  denying  a  new  trial,  plaintiff 
appeals.  Affirmed. 

H.  V.  Morehouse  and  Hiram  D.  Tuttle, 
for  appellant.  William  Matthews,  for  re- 
spondent. 

HARRISON,  J.  The  mayor  and  common 
council  of  the  city  of  San  Jose  passed  a  res- 
olution May  18,  1891,  declaring  its  intention 
to  order  the  improvement  of  a  portion  of 
El  Dorado  street,  "said  improvement  to  con- 
sist of  the  construction  therein  of  granite  or 


artificial  stone  curbing  on  both  sides  thereof 
to  the  official  curb  grade,  excepting  there- 
from any  laid  upon  the  grade;  also  excavat- 
ing the  roadway  of  said  street  to  a  suita- 
ble subgrade,  and  improving  the  same  as  fol- 
lows: [Giving  a  description  of  pavement  to 
be  laid  upon  the  street]"  The  city  council 
having  afterwards  ordered  that  the  work  de- 
scribed In  the  foregoing  resolution  be  done, 
a  contract  therefor  was  entered  into  by  the 
appellant  The  present  action  Is  brought  to 
enforce  against  certain  lands  upon  the  lino 
of  El  Dorado  street  an  assessment  which  was 
issued  to  the  appellant  upon  the  completion 
of  the  work.  A  demurrer  to  the  complaint 
filed  on  behalf  of  the  defendant  was  over- 
ruled by  the  court,  and,  the  cause  having 
been  afterwards  tried,  judgment  was  ren- 
dered In  favor  of  the  defendant  From  this 
judgment,  and  an  order  denying  a  new  trial, 
the  plaintiff  has  appealed. 

Under  the  principles  laid  down  in  Bolton 
v.  Gilleran  (No.  15,397;  Cal.)  38  Pac.  881,  the 
city  council  did  not  acquire  jurisdiction  to 
order  the  work  done.  The  requirement  In 
section  3  of  the  street  improvement  act  (St 
1891,  p.  196)  i  that  in  order  to  acquire  ju- 
risdiction to  improve  a  street  the  city  coun- 
cil shall  pass  a  resolution  of  Intention  "de- 
scribing the  work,"  was  not  observed.  By 
this  statute  the  legislature  has  required  the 
city  council  to  determine-  the  character  and 
extent  of  any  improvement  that  is  to  be 
made  upon  the  public  streets;  but  In  tho 
present  case  that  body,  Instead  of  itself  de- 
termining this  matter,  has  not  even  desig- 
nated the  officer  or  person  by  whom  the  char- 
acter of  the  improvement  shall  be  determin- 
ed. It  was  the  duty  of  the  city  council  to 
determine,  in  the  first  instance,  whether  the 
curbs  to  be  constructed  along  the  line  of  the 
street  should  be  of  granite  or  of  artificial 
stone;  but  instead  of  so  doing,  that  body  has 
left  this  matter  undetermined,  and  in  every 
subsequent  step  In  the  proceeding,  including 
the  contract  for  doing  the  work,  the  same  un- 
certainty exists.  By  the  terms  of  the  con- 
tract, the  plaintiff  was  allowed  to  place  gran- 
ite curbs  along  the  street  at  the  rate  of  one 
dollar  per  lineal  foot,  or  cement  curbs  at 
the  rate  of  sixty  cents  per  foot  without  any 
limitation  upon  its  choice,  except  the  advan- 
tage to  be  derived  from  using  one  instead  of 
the  other  of  these  materials.  The  vice  of 
such  a  proceeding  was  fully  pointed  out  in 
Bolton  v.  Gilleran,  supra,  and  need  not  be 
here  repeated.  It  follows  that  the  demurrer 
to  the  complaint  should  have  been  sustained. 
As  the  evidence  offered  at  the  trial  was  In 
accordance  with  the  averments  of  the  com- 
plaint the  judgment  in  favor  of  the  defend- 
ant was  tho  only  one  that  could  be  rendered 
thereon. 


i  Chapter  147.  8.  3,  provides  that,  "before  or- 
dering any  work  done  or  improvement  made. 
*  ■•  *  the  city  council  shall  pass  a  resolution 
of  intention  so  to  do,  and  describing  the 
work.   *  •  *" 
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The  defendant  was  not  required  to  appeal 
to  the  city  council  In  order  to  enable  him  to 
defend  against  the  assessment  As  the  city 
council  never  acquired  any  jurisdiction  to  or- 
der the  work,  the  subsequent  acts  in  its  per- 
formance were  not  within  the  authority  con- 
ferred by  the  statute,  and  none  of  the  pro- 
visions of  the  statute  can  be  invoked  in  sup- 
port of  the  acts  of  the  municipality,  or  of 
its  officers,  or  to  impair  any  defense  that 
the  defendant  may  have.  The  judgment  and 

order  are  affirmed. 

• 

We  concur:  GAROUTTE,  J.;  VAN 
FLEET,  J. 


SAN  JOSE  IMP.  CO.  v.  DE  SAI88ET.  (No. 
15,691.) 

(Supreme  Court  of  California.   March  20, 1895.) 

Department  1.  Appeal  from  superior  court, 
Santa  Clara  county;  John  Reynolds,  Judge. 

Action  by  the  San  Jose'  Improvement  Com- 
pany against  one  De  Saisset  to  enforce  an  assess- 
ment From  a  judgment  for  defendant,  and  an 
order  denying  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

H.  V.  Morehonse  and  Hiram  D.  Tattle,  for 
appellant   William  Matthews,  for  respondent. 

PER  CURIAM.   Upon  the  authority  of  Im- 

frovement  Co.  v.  Auzerais  (this  day  decided)  39 
ac.  859,  the  judgment  and  order  appealed  from 
are  affirmed. 


SAN  JOSE  IMP.  CO.  v.  PALOMARBS.  (No. 
15,692.) 

(Supreme  Court  of  California.  March  20,  1895.) 

Department  1.  Appeal  from  superior1  court, 
Santa  Clara  county;  John  Reynolds,  Judge. 

Action  by  the  San  Jose  Improvement  Com- 
pany against  one  Palomares  to  enforce  an  as- 
sessment. From  a  judgment  for  defendant,  and 
an  order  denying  a  new  trial,  plaintiff  appeals. 
Affirmed. 

H.  V.  Morehouse  and  Hiram  D.  Tuttle,  for 
appellant   William  Matthews,  for  respondent 

PER  CURIAM.  Upon  the  authority  of  Im- 
provement Co.  v.  Auzerais  (this  day  dedded)39 
Pac.  859,  the  judgment  and  order  appealed  from 
are  affirmed. 


(106  CaJ.  662) 

In  re  EVANS*  ESTATE.   (No.  18,414.) 
(Supreme  Court  of  California.   March  21, 1895.) 

Adoption— Sufficiency  of  Order. 

Under  Civ.  Code.  S  227.  providing,  in 
adoption  proceedings,  that  the  judge  "must 
make  an  order  declaring  that  the  child  shall 
thenceforth  be  regarded  and  treated  as  the  child 
of  the  person  adopting,"  an  order,  indorsed  on  an 
agreement  of  adoption,  reciting  that  the  agree- 
ment of  adoption  is  "hereby  approved,  and  or- 
dered to  be  filed  with  the  clerk,  is  sufficient  to 
entitle  the  adopted  child  to  a  distributive  share 
of  the  estate  of  the  person  adopting  it,  especial- 
ly where  it  has  lived  with  such  person,  as  his 
child,  for  10  years.   Harrison,  J.,  dissenting. 

In  bank.    Appeal  from  superior  court,  Tu- 
lare county;  Justin  Jacobs,  Judge. 
In  the  matter  of  the  estate  of  Samuel  W. 


Evans,  deceased.  Appeal  from  an  order  de- 
claring Hattle  Evans  to  be  the  legally  adopted 
daughter  of  deceased.  Affirmed. 

Lamberson  &  Middlecoff,  for  appellants. 
W.  B.  Wallace  and  E.  O.  Larking,  for  re- 
spondent 

GAROUTTE,  J.  Upon  the  hearing  of  the 
petition  for  the  distribution  of  the  estate  of 
Samuel  W.  Evans,  deceased,  a  contest  arose 
as  to  the  right  of  Hattle  Evans  to  inherit  as 
a  child  of  said  deceased.  Her  status  as  such 
child  Is  dependent  upon  the  validity  of  cer- 
tain adoption  papers,  she  claiming  to  be  the 
adopted  child  of  deceased  by  virtue  of  these 
papers.  The  trial  court  declared  her  legally 
adopted,  and  entitled  to  a  child's  share  of  the 
estate,  and  this  appeal  Is  prosecuted  from 
such  decree. 

As  appears  by  the  findings  of  fact,  when 
Hattle  Brown  was  about  nine  years  of  age 
she  became  an  orphan,  and  was  taken  to  the 
household  of  Samuel  W.  Evans  and  wife. 
That  within  a  few  months  thereafter  said 
Evans  and  his  wife,  Ellen,  in  company  with 
said  Hattie,  all  being  residents  of  Tulare 
county,  came  before  the  Judge  of  the  superior 
court  of  said  county,  at  the  court  room  there- 
of, and  thereupon  said  Evans  executed  an 
agreement  of  adoption,  in  the  following 
words:  "I,  Samuel  Evans,  of  Tulare  county, 
state  of  California,  of  the  age  of  forty-one 
years,  a  married  man,  and  the  husband  of 
Ellen  M.  Evans,  have  agreed,  and  by  these 
presents  do  agree,  to  adopt,  and  do  adopt,  the 
minor  child,  Hattle  Brown,  who  is  of  the  age 
of  ten  years  past  and  the  child  of  Charles 

Brown  and  Brown,  both  of  whom  are 

now  dead;  and  I  hereby  further  agree  to 
treat  the  said  minor  child,  Hattie  Brown,  in 
all  respects,  as  my  own  lawful  child  should 
be  treated.  Given  under  my  hand,  this  16th 
day  of  January,  A.  D.  1882."  The  findings 
further  state,  that  upon  the  aforesaid  agree- 
ment of  adoption  Ellen  M.  Evans,  the  wife  of 
Samuel  W.  Evans,  attached  her  written  con- 
sent to  the  adoption  of  said  Hattie;  that  the 
judge  examined  said  Evans  and  his  said  wife, 
Ellen,  and  became  satisfied  that  It  would  be 
for  the  best  Interests  of  the  child  that  adop- 
tion should  be  declared,  and  thereupon  in- 
dorsed upon  the  agreement  of  adoption  the 
following  order:  "County  of  Tulare— ss. :  The 
hereto-attached  agreement  of  Samuel  Evans, 
adopting  the  minor  child,  Hattle  Brown,  aged 
about  nine  years,  whose  parents  are  both 
dead,  is  hereby  approved  by  me,  and  ordered 
filed  with  the  county  clerk  of  said  Tulare 
county,  state  of  California.  William  W. 
Cross,  Superior-  Judge.  Dated  January  16, 
1882."  It  further  appears  that  this  agree- 
ment was  filed  in  the  county  clerk's  office,  and 
that  said  Hattie  assumed  the  name  or  Evans, 
and  thereupon  lived  with  the  said  Samuel 
Evans,  as  his  child,  for  10  years,  and  until 
the  date  of  his  death. 

In  the  recent  cases  of  In  re  Johnson's  Es- 
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tate,  98  CaL  531,  S3  Pac.  460,  and  In  re  Wil- 
liams' Estate,  102  Gal.  70,  38  Pac.  407,  it 
may  be  said  that  the  entire  law  bearing  upon 
the  question  of  the  adoption  of  minors  has 
been  reviewed,  and  the  principles  governing 
this  branch  of  the  law  lucidly  and  forcibly 
stated.  For  these  reasons,  we  are  not  dis- 
posed to  again  enter  Into  a  discussion  of  the 
general  principles  bearing  upon  this  class  of 
cases;  and,  upon  an  examination  of  appel- 
lant's record,  we  see  nothing  to  Impress  us 
with  the  contention  that  the  adoption  papers 
here  shown  are  void.  Various  irregularities 
in  the  proceedings  are  urged,  but  after  these 
papers  were  executed  before  the  judge,  and 
this  man  and  this  child  lived  together  as 
father  and  daughter  for  10  years,  and  down 
to  the  day  of  his  death,  it  requires  more  than 
mere  irregularities  to  brush  aside  and  annul 
a  relationship  entered  into  with  all  honesty 
of  purpose,  lived  up  to  for  many  years,  and 
only  severed  by  the  hand  of  death.  Section 
227  of  the  Civil  Code  provides:  "The  Judge 
must  examine  all  persons  appearing  before 
him  pursuant  to  the  last  section,  each  sepa- 
rately, and  if  satisfied  that  the  Interests  of 
the  child  will  be  promoted  by  the  adoption, 
he  must  make  an  order  declaring  that  the 
child  shall  thenceforth  be  regarded  and  treat- 
ed in  all  respects  as  the  child  of  the  person 
adopting."  And  it  is  now  claimed  that  no 
compliance  has  been  had  with  the  provisions 
of  this  section,  in  this:  that  no  order  was 
made  by  the  judge  declaring  the  child  to  be 
the  child  of  the  person  adopting.  We  think 
the  order  indorsed  by  the  judge  upon  the 
agreement  of  adoption  fully  satisfies  this  pro- 
vision of  the  law,  and,  In  effect,  does  exactly 
what  Is  contemplated  by  the  provision.  The 
statute  lays  down  no  rules  by  which  the  form 
of  the  judge's  order  shall  be  measured,  and 
Its  sufficiency  tested.  The  real  purpose  of 
the  statute,  in  requiring  the  parties  to  come 
before  the  judge,  is  to  enable  him  either  to 
ratify  or  reject  the  contract  of  adoption,  as 
seems  best  to  him,  In  the  Interest  of  the  child, 
and  such  was  the  course  pursued  In  the  pres- 
ent case.  For  these  reasons,  we  conclude  that 
•the  order  Indorsed  upon  the  contract  of  adop- 
tion by  the  judge  was  a  sufficient  compliance 
with  section  220  of  the  Civil  Code.  The  order 
appealed  from  Is  affirmed. 

We  concur:  BEATTY,  0.  J.;  MeFAR- 
LAND,  J.;  VAN  FLEET,  J. 

I  dissent:    HARRISON,  J. 


(5  CaL  Unrep.  3) 

DE  CAMP  v.  BRYSON.   (No.  19,493.) 

(Supreme  Court  of  California.   March  20,  1895.) 

Appeal — Review— Order  Granting  New  Trial. 

Where  the  evidence  Is  conflicting  on  all 
the  material  issues  an  order  granting  a  new  trial 
by  a  judge  who  did  not  preside  at  the  trial  will 
not  be  disturbed,  unless  there  is  a  clear  abuse 
of  discretion. 


Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  J.  W.  McKinley,  Judge. 

Action  by  Charles  W.  Bryson  against  C.  E. 
De  Camp.  There  was  a  judgment  for  plain- 
tiff, and  from  an  order  denying  a  new  trial 
defendant  appeals.  Affirmed. 

Jay  B.  Hunter,  for  appellant  J.  T.  Rear- 
den  and  L.  H.  Valentine,  for  respondent 

SEARLS,  C.  This  Is  an  action  to  recover 
1 800  and  interest  paid  by  the  assignor  of 
plaintiff  to  the  defendant  upon  a  contract  for 
the  purchase  of  real  estate  from  said  defend- 
ant by  plaintiff's  assignor,  and  which  con- 
tract was  alleged  to  have  been  rescinded  by 
said  assignor  by  reason  of  a  breach  thereof 
by.  defendant.  Plaintiff  had  judgment  for 
$871  and  costs.  Defendant  moved  for  a  new 
trial,  which  was  granted.  The  appeal  is  by 
plaintiff  from  the  order  granting  the  new 
trial. 

The  cause  was  tried  before  Hon.  W.  P. 
Wade,  judge  of  department  3  of  the  supe- 
rior court  in  and  for  the  county  of  Los  An- 
geles, without  a  jury;  written  findings  filed 
In  favor  of  plaintiff  upon  which  judgment 
was  entered.  Hon.  W.  P.  Wade  died  before 
the  motion  for  a  new  trial  was  perfected, 
and  the  statement  on  such  motion  was  set- 
tled and  the  motion  granted  by  Hon.  J.  W. 
McKinley,  judge  of  depatmrent  6  of  the 
same  court.  The  motion  was  based  largely 
upon  the  Insufficiency  of  the  evidence  to  sup- 
port the  findings.  The  specifications  of  in- 
sufficiency are  quite  full  and  explicit  The 
errors  of  law  complained  of  did  not  warrant 
.the  interposition  of  the  court,  and  It  is  urged 
by  appellant  that  as  the  court  granting  the 
motion  did  not  hear  the  testimony  at  the 
trial,  or  have  the  witnesses  before  it,  it  was 
In  no  better  position  to  judge  as  to  the  pro- 
priety of  granting  the  motion  than  this  court, 
and  hence  that  on  this  appeal  the  question 
should  be  passed  upon  precisely  as  though 
the  motion  for  a  new  trial  were  submitted 
here.  The  evidence  involved  a  substantial 
conflict  upon  nearly  every  Important  issue  in 
the  case,  and  we  are  unable  to  say  upon  a  re- 
view of  the  whole  case,  that  the  court  below 
erred  In  granting  the  motion.  The  case  was 
a  close  one,  upon  the  facts,  and  we  confess 
some  doubt  as  to  the  propriety  of  the  action 
of  the  court  below;  but,  In  the  very  nature 
of  things,  something  must  be  conceded  to  the 
discretionary  powers  vested  in  courts  of  orig- 
inal jurisdiction.  This  consideration  suffices 
to  resolve  our  doubt  in  favor  of  the  action  of 
such  court  The  order  appealed  from  should 
be  affirmed. 

We  concur:  HAYNES,  a;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  is  affirmed. 
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In  re  ROBINSON'S  ESTATE.   (No.  15,830.)  » 
(Supreme  Court  of  California.    March  20, 
1895.) 

Pbodate  of  Wivl  —  Petition  fob  Revocation— 
Right1  to  Jdbt  Tbiau— Review  on  Ap- 
peal— Waives  of  Error. 

1.  Where,  on  probate  of  a  will,  a  perron 
files  a  written  opposition  to  it*  probate,  to  which 
a  demurrer,  on  the  ground  that  it  does  not  con- 
tain facts  sufficient  to  constitute  a  ground  of  op- 
position, is  sustained,  and  no  further  opposition 
is  made,  the  probate  is  "without  contest  .  (Code 
Civ.  Proc.  S  1330)  so  as  to  entitle  a  party  peti- 
tioning to  revoke  the  probate  to  a  trial  by  jury. 

2.  In  proceedings  to  revoke  the  probate  of 
a  will,  petitioner,  by  going  to  trial  after  his  re- 
quest for  a  trial  by  jury  was  erroneously  re- 
fused, does  not  waive  the  error. 

3.  In  such  a  case  a  motion  for  a  new  trial 
is  not  a  condition  precedent  to  the  review  of 
such  error  on  appeal. 

4.  In  proceedings  to  revoke  the  probate  of  a 
will,  petitioner's  right  to  sue  for  its  revocation 
cannot  be  questioned  for  the  first  time  on  ap- 
peal. 

5.  Documents  already  matters  of  record 
should  be  excluded  from  the  bill  of  exceptions. 

Department  1.  Appeal  from  superior  court, 
Contra  Costa  county;  Jos.  P.  Jones,  Judge. 

Proceedings  by  James  P.  Robinson  and 
others  to  revoke  the  probate  of  the  will  of 
Lester  L.  Robinson,  deceased.  From  a  judg- 
ment denying  its  revocation,  petitioners  ap- 
peal. Reversed. 

Geo.  B.  Merrill,  for  appellants.  Garret  W. 
McEnerney,  for  respondents. 

HARRISON,  J.  The  last  will  and  testa- 
ment of  Lester  L.  Robinson  and  a  petition 
for  Its  probate  were  filed  In  the  superior 
coqrt  of  Contra  Costa  county  May  11,  1892. 
Prior  to  the  day  set  for  hearing  the  petition, 
Sanford  Robinson  filed  a  written  opposition 
to  its  probate,  to  which  the  proponents  of 
the  will  filed  a  demurrer.  Afterwards,  and 
before  a  hearing  upon  the  demurrer,  the 
contestant  filed  a  stipulation  confessing  the 
demurrer  as  well  taken,  and  upon  his  con- 
sent an  order  was  entered  sustaining  the  de- 
murrer, and  giving  him  additional  time 
within  which  to  file  amended  grounds  of  op- 
position. He  did  not,  however,  file  any 
amendment  to  his  opposition,  but  directed 
his  attorney  to  abandon  further  proceedings 
In  reference  thereto,  and  accordingly  an  or- 
der was  made  that  he  take  nothing  by  his 
contest,  and  the  will  was  admitted  to  pro- 
bate October  22,  1892.  October  20,  1893,  the 
appellants  herein  filed  in  the  superior  court 
a  petition  for  the  revocation  of  the  probate 
of  the  will,  which  the  executors  answered, 
and  the  court  appointed  January  6,  1894,  as 
the  day  for  hearing  the  petition.  Decem- 
ber 30,  1893,  the  appellants  filed  a  written 
demand  for  a  trial  by  Jury,  and  when  the 
matter  was  called  for  hearing  on  the  6th  of 
January  this  demand  was  called  to  the  at- 
tention of  the  court,  and,  being  opposed  by 
the  executors,  was  denied,  to  which  the  ap- 
pellants excepted.  The  trial  of  the  contest 
was  then  bad,  by  the  court  without  a  Jury, 

.  1  Rehearing  denied. 


and  judgment  was  rendered  denying  the  pe- 
tition. From  this  Judgment  the  present  ap- 
peal Is  taken. 

Section  1330,  Code  Civ.  Proc-,  provides: 
"In  all  cases  of  petitions  to  revoke  the  pro- 
bate of  a  will  wherein  the  original  probate 
was  granted  without  a  contest,  on  written 
demand  of  either  party,  filed  three  days  pri- 
or to  the  hearing,  a  trial  by  jury  must  be 
had,  as  in  cases  of  the  contest  of  an  origi- 
nal petition  to  admit  a  will  to  probate."  It 
is  contended,  however,  on  behalf  of  the  re- 
spondents, that,  by  reason  of  the  opposi- 
tion to  the  original  probate  of  the  will  which 
was  filed  by  Sanford  Robinson,  the  provi- 
sions of  this  section  have  no  application. 
Before  there  can  be  a  "contest"  to  the  pro- 
bate of  a  will,  the  contestant  is  required  by 
section  1312,  Code  Civ.  Proc,  to  file  "writ- 
ten grounds  of  opposition"  to  its  probate, 
and  the  petitioner  and  others  Interested  in 
the  will  may  answer  these  grounds  of  oppo- 
sition; and  it  is  the  "Issues  of  fact  thus 
raised"  which  this  section  authorizes  to  be 
tried  by  a  Jury.  The  "contest"  does  not 
arise  unless  the  written  grounds  of  opposi- 
tion present  such  issues  of  fact  for  deter- 
mination. There  can  be  no  "contest"  unless 
the  written  grounds  of  opposition  are  of 
such  a  nature  as  to  form  a  legal  objection 
to  granting  the  probate  of  the  will;  and  un- 
less,, also,  the  contestant  presents  these 
grounds  for  the  consideration  of  the  court 
Unless  the  grounds  of  opposition  are  fol- 
lowed up  by  an  attempt  to  sustain  them, 
the  probate  of  the  will  is  not  contested.  If, 
.after  filing  his  opposition,  the  contestant 
immediately  withdraws  it,  without  invoking 
any  decision  of  the  court  thereon,  he  cannot 
be  said  to  "contest"  the  probate;  nor  can 
it  be  held  that  every  document  filed  by  a 
contestant  constitutes  a  contest,  even  though 
it  may  contain  written  grounds  of  opposi- 
tion, and  may  be  entitled  a  "contest"  The 
contents  and  character  of  the  document  and 
the  action  taken  thereon  by  the  contestant 
as  well  as  the  action  sought  by  him  from 
the  court,  must  also  be  considered. 

After  Sanford  Robinson  had  filed  his  writ- 
ten grounds  of  opposition  In  the  present 
case,  he  took  no  further  action  In  support 
thereof.  The  proponents  of  the  will  de- 
murred to  bis  opposition,  upon  the  express 
ground  "that  It  did  not  state  facts  sufficient 
to  constitute  a  ground  of  opposition  to  the 
probate  of  the  will,"  and,  also,  that  it  was 
not  in  such  form  or  character  as  entitled  it 
to  be  considered  by  the  court  His  subse- 
quent stipulation  confessing  the  demurrer 
to  be  well  taken,  and  the  order  of  the  court 
thereon  sustaining  the  demurrer,  rendered 
his  written  grounds  of  opposition  ineffect- 
ive for  a  contest  of  the  probate  of  the  will, 
unless  he  should  file  an  amended  opposi- 
tion; and  his  subsequent  failure  to  file  such 
amended  opposition,  together  with  his  direc- 
tions to  his  attorney  to  abandon  the  contest 
left  the  proponents  without  any  opposition 
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to  Its  probate,  so  that  the  "original  probate 
was  granted  without  a  contest"  Upon  the 
trial  of  the  present  application  for  a  revo- 
cation of  this  probate,  the  petitioners  were 
entitled,  under  section  1330,  Code  Civ.  Proc, 
to  hare  the  issues  tried  by  a  jury,  and  the 
court  erred  in  refusing  their  demand.  As 
this  was  a  right  conferred  upon  them  by 
statute,  they  did  not  waive  it  by  subse- 
quently going  to  trial  under  the  order  of  the 
court,  or  by  their  failure  to  present  evidence 
sufficient  to  secure  a  judgment  in  their  fa- 
vor. The  petitioners  were  not  required  to 
move  for  a  new  trial  in  order  to  have  this 
error  of  the  court  reviewed.  It  was  incor- 
porated in  a  bill  of  exceptions,  and  forms  a 
part  of  the  judgment  roll,  and,  like  any  oth- 
er error  appearing  on  the  record  of  the 
judgment,  can  be  reviewed  upon  a  direct 
appeal  from  the  judgment 

The  right  of  the  appellants  to  ask  for  a 
revocation  of  the  probate  is  not  involved 
upon  this  appeal.  The  superior  court  rec- 
ognized their  right  by  hearing  their  peti- 
tion, and  rendering  judgment  thereon.  As 
no  objection  or  exception  thereto  was  taken 
by  the  respondents  in  the  court  below,  they 
cannot  make  the  objection  for  the  first  time 
upon  the  appeal. 

The  appellants  have  made  a  motion  that 
costs  be  Imposed  upon  the  respondents  on 
account  of  the  needless  matter  contained 
iu  the  transcript  There  is  much  matter  in 
the  record  which  is  utterly  unnecessary  for 
a  consideration  of  the  points  presented  on 
the  appeal,  and  many  useless  repetitions  of 
documents,  the  will  of  the  testator  being 
set  forth  at  length  four  times,  and  the  Judg- 
ment roll  upon  its  admission  to  probate  be- 
ing twice  repeated.  But  as,  by  the  reversal 
of  the  judgment  the  respondents  are  re- 
quired to  pay  the  expense  of  printing  the 
same,  we  do  not  feel  required  to  Impose  any 
further  costs  upon  them.  The  bill  of  ex- 
ceptions contains  much  unnecessary  mat- 
ter, covering  upwards  of  40  pages  of  the 
transcript  and  in  settling  it  the  judge  failed 
to  observe  the  provisions  of  section  650, 
Code  Civ.  Proc.,  which  makes  it  his  duty 
"in  settling  the  bill  to  strike  out  of  it  all 
redundant  and  useless  matter,  so  that  the 
exceptions  may  be  presented  as  briefly  as 
possible."  The  will  of  the  testator  is  set 
forth  therein  twice  at  length.  Upwards  of 
25  pages  of  the  bill  is  made  up  of  the  judg- 
ment roll  upon  the  admission  of  the  will  to 
probate,  viz.  the  petition  for  its  probate,  the 
opposition  thereto  of  Sanford  Robinson,  the 
demurrer  to  this  opposition,  the  order  and 
judgment  thereon,  and  the  order  and  judg- 
ment admitting  the  will  to  probate.  As 
these  were  already  a  matter  of  record,  they 
should  have  been  excluded  from  the  bill  of 
exceptions.  The  remedy  for  unnecessary 
matter  in  bills  of  exception  lies  with  the 
judges  of  the  superior  court.  If  they  would 
observe  the  requirements  of  the  Code,  it 
would  greatly  facilitate  counsel,  as  well  as 


this  court,  in  the  examination  of  records 
and  the  disposition  of  appeals.  The  motion 
to  impose  additional  costs  upon  the  respond- 
ents is  denied,  and  the  judgment  of  the  su- 
perior court  is  reversed,  and  a  new  trial  or- 
dered. 

We  concur:  GAROUTTB.  J.;  VAN 
FLEET,  J. 


(106  Cal.  483) 

SHEARMAN  v.  JORGENSEN  et  al.  (No. 
15,86s.)1 

(Supreme  Court  of  California.    March  20, 
1895.) 

Default  Judomsnt—  Vacatioic— Mistakb  or 
Law— Inadvertence. 

1.  Judgment  by  default  for  failure  to  an- 
swer upon  receiving  notice  by  mail  of  the  over- 
ruling of  a  demurrer  will  not  be  set  aside  be- 
cause defendant's  attorney  was  ignorant  that 
service  by  mail  was  legal. 

2.  A  motion  to  set  aside  a  judgment  by  de- 
fault on  the  ground  that  failure  to  answer  was 
caused  through  inadvertence  will  not  be  consid- 
ered if  the  grounds  constituting  the  inadver- 
tence are  not  stated. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  D. 
J.  Murphy,  Judge. 

Action  by  James  S.  Shearman  against  Pe- 
ter Jorgensen  and  others.  There  was  a  judg- 
ment by  default  for  plaintiff,  and  from  an 
order  vacating  the  Judgment  plaintiff  ap- 
peals. Reversed. 

Brewton  A  Hayne,  for  appellant  W.  W. 
Davidson,  for  respondents. 

GAROUTTE,  J.  This  Is  an  appeal  from 
an  order  setting  aside  a  default  judgment 
It  Is  only  in  exceptional  cases  that  orders 
of  that  kind  will  be  reversed  by  this  court 
but  those  exceptional  cases  do  arise,  and 
we  pass  to  an  examination  of  the  record. 
Defendants'  demurrer  to  plaintiff's  com- 
plaint was  overruled,  and  10  days  given  to 
answer.  Plaintiff's  attorney,  who  resided 
in  Alameda  county,  but  had  his  law  office 
in  San  Francisco,  upon  December  8,  1894, 
sent  to  defendants'  attorney,  W.  W.  David- 
son, by  mail,  a  notification  of  the  decision 
of  the  court  in  overruling  the  demurrer,  and 
further  notifying  him  that  he  was  given  10 
days  to  answer.  No  answer  was  subse- 
quently filed,  and  upon  January  6th  follow- 
ing plaintiff  took  a  judgment  by  default 
Laying  aside  without  consideration  the  affi- 
davits of  plaintiff  introduced  at  the  hearing 
of  the  motion  to  set  aside  this  default  judg- 
ment let  us  see  if  defendants'  showing, 
standing  alone,  makes  a  case  for  the  grant- 
ing of  the  motion.  The  defendants'  affi- 
davit sheds  no  light  upon  the  issue  involv- 
ed, and  we  are  left  to  the  affidavits  of  W. 
W.  Davidson,  defendants'  attorney,  and  E. 
O.  Cordell,  his  clerk,  to  furnish  materials 
sufficient  to  justify  the  making  of  the  order 
by  the  trial  court  It  Is  stated  in  the  affi- 
davit of  Cordell  that  Davidson  received  the 

i  Rehearing  denied. 
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tetter  aent  by  plaintiff's  attorney  December 
9, 1894,  and  this  testimony  Is  uncontradicted. 
As  an  excuse  for  his  laches  In  not  filing  his 
answer,  while  admitting  the  receipt  of  the 
letter,  defendants'  counsel  says  he  did  not 
know  that  plaintiffs  attorney  was  a  resi- 
dent of  the  county  of  Alameda;  that  his  let- 
ter of  notification  said  nothing  as  to  his  resi- 
dence; and  upon  the  receipt  of  the  letter  he 
examined  the  statutes  concerning  the  service 
of  notice  by  mail,  and  found  no  provision 
therein  for  serving  a  notice  in  the  manner 
thus  attempted  by  counsel  for  plaintiff;  that 
between  Christmas  Day  and  the  1st  day  of 
January  affiant  Davidson  prepared  defend- 
ants' answer,  and  through  Inadvertency  up- 
on his  part  said  answer,  as  affiant  learned 
for  the  first  time  on  the  14th  day  of  April, 
was  never  served  or  filed;  that  affiant 
thought  the  said  answer  was  served  and 
filed  within  three  or  four  days  of  the  1st 
day  of  January,  1S94,  but  was  mistaken. 
There  are  other  matters  stated  in  the  affi- 
davits of  Davidson  and  his  clerk,  Cordell, 
but  nothing  which  strengthens  his  showing 
upon  the  hearing  of  the  motion. 

Defendants'  counsel  asks  to  have  the  judg- 
ment set  aside,  as  appears  by  the  forego- 
ing recitals,  taken  from  the  affidavits,  upon 
the  grounds:  (1)  That  he  did  not  consider 
the  notice  of  the  overruling  of  the  demur- 
rer a  legal  notice  at  the^time  it  was  receiv- 
ed, and,  in  effect,  admits  that  he  has  since 
ascertained  that  he  was  mistaken  as  to  the 
law.  (2)  He  drafted  an  answer  Gong  after 
his  time  to  answer  had  expired),  which  he 
thought  had  been  served  and  filed,  but 
through  inadvertency  upon  his  part  it  had 
not  been  done.  The  causes  for  the  inad- 
vertency are  not  stated  In  the  attorney's 
affidavit  Stripped  of  unimportant  matters, 
these  are  the  material  facts  disclosed  by  his 
affidavit,  and  we  think  they  disclose  a  case 
barren  of  any  merit,  because  mistake  as  to 
the  law  bearing  upon  the  question  of  notice 
cannot  be  urged  by  him  with  any  hope  of 
success.  Regardless  of  his  lack  of  knowl- 
edge that  plaintiffs  attorney  was  a  nonresi- 
dent of  the  city  and  county  of  San  Francis- 
co, he  admits  that  he  received  the  notice 
through  the  postofflce  December  9th,  and 
this  in  law  amounted  to  a  personal  service. 
Helnlen  v.  Hellbron,  94  Cal.  636,  30  Pac.  8. 
Under  these  circumstances  the  attorney's 
plea  of  ignorance  of  the  law  as  to  the  no- 
tice Would  be  paralleled  by  a  plea  that  he 
did  not  know  that  an  answer  to  plaintiff's 
complaint  was  required  to  be  served  and 
filed. 

The  second  ground  relied  upon  to  support 
the  motion,  to  the  effect  that  the  attorney 
drafted  an  answer,  but  through  inadvertence 
it  was  not  served  or  filed,  is  wholly  inade- 
quate to  meet  the  requirements  of  the  stat- 
ute. The  reasons  and  the  causes  and  the 
excuses  for  the  inadvertence  are  the  matters 
which  concern  the  court,  and  these  are  not 
snated.    Inadvertence  In  the  abstract  is  no 


plea  upon  which  to  set  aside  a  default  The 
court  must  be  made  acquainted  with  the 
reasons  for  the  inadvertence,  and.  If  satis- 
factory, will  act  upon  them,  and  relieve 
from  burdens  caused  by  them;  but  If  the 
Inadvertence  Is  wholly  Inexcusable,  as  If  It 
arises  from  gross  negligence,  the  court  will 
not  look  upon  it  kindly,  and  will  have  none 
of  It  For  the  foregoing  reasons  the  order 
appealed  from  Is  reversed,  and  the  cajuse  re- 
manded. . 

We  concur:  VAN  FLEET,  J.;  HARRI- 
SON, J. 

(106  Cal.  458) 

PEOPLE  v.  GIBSON  et  aL   (No.  21,109.)  * 

(Supreme  Court  of  California,   March  19,  1895.) 

Pkosbcotion  for  Murdbb— Botvicibhot  or  EVI- 
DENCE —  PHR8UMPTION8  OR  APPEAL—  INSTRUC- 
TIONS IR  RECORD—  HARMLESS  ERROR — EVJDKNCB 

— Character  or  Wounds. 

1.  It  appeared  that  defendants  bad  trouble 
with  F.,  the  deceased,  and  his  brother,  over  a 
mine,  and,  on  the  day  of  the  homicide,  defend- 
ants told  another  brother  of  F.  that  they  were 
going  up  to  take  F.  out  of  the  mine,  and  ad- 
monished witness  not  to  go  near  there,  or  warn 
F.  On  the  same  day,  defendants  told  a  witness 
that  they  understood  F.  and  his  brother  Luther 
were  going  to  jump  their  claim,  and  stated  that 
they  would  see  the  latter,  and  "make  Lute  talk 
awful  pretty  that  morning,  if  be  got  away,"  and, 
in  a  threatening  manner,  informed  witness  that 
he  should  not  go  up  where  F.  was.  On  both 
these  occasions,  defendants  carried  rifles.  Later 
in  the  day  they  were  seen  on  the  road  leading 
from  the  mine,  each  armed  with  a  rifle,  and  F.'s 
body  was  found  that  night,  lying  in  the  door 
of  a  cabin  near  the  mine,  with  a  gunshot  wound 
in  the  head.  On  a  knoll  which  commanded  a 
view  of  the  cabin,  about  36  feet  distant  an  emp- 
ty Winchester  rifle  shell  was  found,  stamped 
,rW.  R.  A  Co.,  W.  C.  F. ,"  and  the  figures  "40- 
66."  The  rifle  carried  by  one  of  defendants 
that  night  was  also  a  Winchester,  and,  when  ex- 
amined after  defendants'  arrest  was  loaded  with 
shells  stamped  in  the  same  manner  as  the  one 
found.  Held,  that  a  verdict  of  murder  in  the 
first  degree  was  justified. 

2.  It  being  incumbent  upon  appellants  to 
show  error  affirmatively,  where  an  instruction 
to  the  jury  appears  twice  in  the  record,— the  form 
in  one  instance  being  unobjectionable;  in  an- 
other, erroneous,— the  former  will  be  regarded 
as  the  instruction  actually  given. 

3.  Where  the  instructions  are  in  writing, 
and  properly  indorsed  by  the  trial  judge,  they 
belong  in  the  judgment  roll,  and  need  not  appear 
In  the  bill  of  exceptions. 

4.  Although  an  instruction  to  the  jury  la  a 
criminal  trial  contains  verbal  inaccuracies,  and 
statements  which  are  erroneous  when  standing 
alone,  the  verdict  will  not  be  interfered  with  if 
the  law  was  given  correctly  in  other  places,  and 
the  charge,  in  its  entirety,  substantially  accurate, 
and  it  appears  that  defendant  was  not  prejudiced 
thereby. 

5.  The  testimony  of  a  witness  as  to  the 
character  of  a  wound  inflicted  upon  deceased  Is 
admissible  as  a  statement  of  fact,  although  wit- 
ness is  not  a  medical  expert 

In  bank.  Appeal  from  superior  court  Kern 
county;  A.  R.  Conklin,  Judge. 

William  Gibson  and  Charles  Gibson  were 
convicted  of  murder,  and  appeal.  Affirmed. 

Carroll  Cook  and  Mahon  &  Laird,  for  ap- 
pellants. Atty.  Gen.  Hart  for  the  People. 

*  Rehearing  denied. 
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VAN  FLEET,  J.  Defendants  were  con- 
victed of  murder  in  the  first  degree,  in  the 
killing  of  one  Fletcher  Burton,  and  sen- 
tenced to  the  state  prison  for  life.  They  ap- 
peal from  the  judgment,  and  from  an  order 
denying  them  a  new  trial.  Numerous  errors 
are  assigned.  (1)  It  is  first  urged,  and  at 
considerable  length,  that  the  evidence  is  In- 
sufficient to  sustain  the  verdict  It  will  re- 
quire but  a  statement  of  Its  salient  features, 
we  think,  to  show  that  this  contention  is 
wholly  without  merit.  The  theory  upon 
which  the  case  was  tried  by  the  prosecution 
was  that  the  deceased  was  killed  as  a  result 
of  a  criminal  conspiracy  between  the  defend- 
ants. The  evidence  was  largely,  if  not  whol- 
ly, circumstantial,  but  it  tended  to  establish 
this  state  of  facts: 

The  alleged  homicide  occurred  on  Sunday, 
the  27th  day  of  November,  1892,  and  was 
the  result  of  trouble  between  defendants  and 
the  Burton  brothers  over  a  mining  claim. 
This  mining  claim  had  been  discovered  ear- 
lier in  the  month  of  November  by  Charles 
Gibson,  one  of  the  defendants,  and  David 
Burton,  a  brother  of  the  deceased,  who  had 
married  a  sister  of  the  defendants.  Shortly 
after  the  discovery  of  the  mine,  and  about 
10  days  or  so  before  the  alleged  killing,  David 
Burton  and  Charles  Gibson  met  the  deceased 
and  Luther  Burton,  another  brother,  and 
told  them  of  the  discovery  of  the  mining 
claim,  and  asked  them  to  go  in  and  help 
develop  or  work  the  mine,  and,  as  the  Bur- 
tons understood,  have  an  interest  in  it.  With 
this  understanding  on  their  part,  the  deceased 
and  Luther  Burton  agreed  to  help  work  the 
mine,  and  the  following  Sunday,  November 
20th,  they,  in  company  with  David  Burton 
and  the  defendant  Charles,  took  their  tools 
and  utensils,  and  went  to  the  mine.  This 
mine  or  claim  was  sometimes  called  the 
"Ross  Claim,"  but  more  frequently  referred 
to  as  the  "Undershot  Mine."  It  was  situated 
in  the  hills  abont  four  miles  from  the  town 
of  Kernville,  and  near  a  cabin  known  as  the 
"Ross  Cabin."  To  reach  the  mine  from 
Kernville,  one  traveled  the  main  stage  road 
running  between  Kernville  and  Callente, 
to  a  point  two  or  three  miles  from  Kernville, 
where  a  road  forked  off,  running  up  into  the 
hills,  known  as  the  "Evans  Sawmill  Road." 
Following  this  latter  road  up  for  a  distance 
of  about  2  or  2^  miles,  and  then  turning  up 
a  trail  leading  up  a  gulch  for  about  300  yards, 
would  bring  you  to  the  Ross  cabin.  The 
mine  was  about  200  yards  from  the  cabin, 
further  up  the  gulch.  The  cabin  was  vacant 
at  the  time  in  question,  and  the  parties  took 
possession  of  it,  and  used  it  as  a  place  in 
which  to  cook  and  sleep  while  working  in 
the  mine.  Charles  Gibson  did  not  remain  at 
the  mine  the  Sunday  they  went  up,  but.  after 
leaving  the  tools  and  implements,  returned 
with  his  team  to  his  home  in  the  valley,  a 
few  miles  distant.  The  three  Burtons  re 
mained  at  the  mine,  and,  commencing  Mon- 
day morning,  worked,  the  claim  during  that 
v^9P.no.8— 55 
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week.  Charles  Gibson  returned  to  the  mine 
on  Tuesday,  and  was  told  that  they  hail  dis- 
covered good  prospects.  He  went  away, 
and  returned  again  on  Thursday,  and  he  then 
said  that  he  thought  there  had  been  a  misun- 
derstanding; that  he  did  not  understand  that 
deceased  and  Luther  Burton  were  to  have 
any  interest  in  the  mine.  Some  hot  words 
were  had  between  the  defendant  Charles  and 
Luther  Burton  about  the  matter,  and  the 
Burtons  said  they  would  quit,  rather  thau 
have  any  trouble  or  quarreling  over  the  mine. 
David  Burton,  however,  interposed,  and  said 
that  Charley  did  not  want  them  to  quit;  but, 
after  further  controversy,  no  definite  under- 
standing was  reached.  Charles  Gibson  then 
left  the  mine,  and  went  home,  where,  as  it 
subsequently  appeared,  he  told  his  brother 
William  of  what  had  occurred.  The  next 
day  (Friday)  he  returned  again,  when  fur- 
ther controversy  over  the  mine  occurred  be- 
tween him  and  the  Burtons.  On  the  after- 
noon or  evening  of  Saturday,  Luther  Burton 
met  the  two  defendants  in  Kernville,  and  they 
did  not  seem  disposed  to  be  friendly  with 
him.  On  the  next  morning  (Sunday),  the 
27th '  day  of  November,  Luther  Burton,  in 
company  with  a  Mr.  Robinson  and  his  wife 
and  a  man  named  Walker,  left  Kernville 
for  Bakersfield  in  a  wagon,  taking  the  stage 
road  leading  from  Kernville  to  Callente. 
About  three  miles  south  of  Kernville  they 
met  William  and  Charles  Gibson  riding  in  a 
buggy  and  leading  a  saddle  horse.  Each  had 
a  rifle.  William  Gibson  indicated  to  the  par- 
ty  to  stop,  and  upon  their  coming  to  a  halt 
he  asked  Luther  Burton  if  he  had  recorded 
a  mine  the  day  before.  Luther  replied  that 
he  had  not,  whereupon  William  Gibson  said 
that  he  understood  that  he  had,  and  asked 
him  where  his  brother  Fletcher  was.  On 
being  told  that  Fletcher  might  have  gone 
back  to  the  mine,  he  said  they  were  going  up 
to  take  him  out  of  that  mine,  and  they  did 
not  propose  that  Luther  should  go  and  tell 
him  that  they  were  coming.  He  said  he  was 
going  to  see  that  Luther  went  on  to  Bakers- 
field,  and  did  no't  go  up  where  Fletcher  was. 
He  said  that  he  was  going  to  see  that  his 
brother  Charley  was  not  robbed  out  of  that 
mine.  During  the  conversation,  which  was 
of  an  angry  and  rancorous  character,  William 
Gibson  became  very  much  excited,  and, 
jumping  out  of  his  buggy,  took  one  of  the 
rifles,  and  said  to  Luther  Burton  that,  if  he 
wanted  to  get  out  and  take  the  other  rifle, 
they  would  shoot  the  matter  out  right  then 
and  there.  After  some  further  controversy, 
Luther  and  his  party  drove  on,  and  the  de- 
fendant William  Gibson  thereupon  mounted 
the  saddle  horse,  and  followed  them  for 
something  over  a  mile,  until  they  came  to 
David  Burton's  place,  where  they  stopped 
to  talk  with  David  Burton,  who  had  return- 
ed from  the  mine.  While  at  David  Burton's, 
William  Gibson  again  declared  that  he  was 
going  to  see  that  Luther  Burton  went  on  to 
Bakersfield,  and  did  not  go  and  tell  Fletcher 
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that  they  were  going  to  take  him  out  of  the 
mine.  Luther  told  him  that  he  was  going 
to  Bakersfleld,  but  that,  if  they  went  up  to 
the  mine,  to  give  his  brother  a  square  shake, 
and  not  try  to  sneak  up  on  him.  After  fur- 
ther threatening  language  on  the  part  of  Wil- 
liam Gibson,  Luther  Burton  and  his  party 
continued  on  to  Bakersfleld.  This  was  about 
9  or  half  past  9  o'clock  in  the  morning.  On 
that  same  morning,  prior  to  meeting  Luther 
Burton  and  his  party,  the  defendants  had 
been  at  the  house  of  David  Burton,  and 
they  told  David  that  they  understood  that 
Luther  Burton  had  recorded  the  mine  the 
day  before  in  Kernville,  and  that  they  un- 
derstood that  he  and  Fletcher  intended  to 
jump  the  mine;  that  they  understood  Luther 
was  going  to  Bakersfleld  that  day.  And 
William  said  they  intended  to  meet  the 
wagon,  and  "make  Lute  talk  awful  pretty 
that  morning,  if  he  got  away."  At  this  time 
they  each  had  a  rifle,  and  they  drove  away, 
going  towards  Kernville.  Shortly  after  they 
left,  David  Burton  heard  a  shot,  and  started 
up  on  a  ridge  to  see  what  it  meant,  when  the 
defendants  caught  sight  of  him,  and  came 
back,  and  asked  him  if  he  had  started  up 
to  tell  Fletcher  that  they  were  going  up 
after  him;  and,  in  a  threatening  manner,  the 
defendants  informed  David  Burton  that  he 
should  not  go  up  where  Fletcher  was.  They 
then  drove  away.  About  2  o'clock  in  the 
afternoon  of  Sunday  the  defendants  came 
to  the  house  of  Mr.  Walker,  who  lived  on 
the  Kernville  and  Caliente  stage  road,  about 
three-quarters  of  a  mile  from  the  Evans 
Sawmill  road.  At  this  time  the  defendants 
were  on  horseback,  and  each  had  a  rifle. 
They  left  Mr.  Baker's  place  about  half  past 
2  o'clock  in  the  afternoon,  riding  in  the  di- 
rection of  the  Evans  Sawmill  road.  At  this 
time  a  son  of  Mr.  Walker's  accompanied 
them.  They  rode  to  a  point  on  the  Caliente 
stage  road  some  distance  beyond  the  Evans 
Sawmill  road,  and  to  a  point  where  a  road 
turned  up  to  the  house  of  a  Mr.  Cochrane. 
Here  they  were  seen  by  Mr.  Cochrane,  and  the 
son  of  Mr.  Walker  left  them,  and  went  up 
to  Mr.  Cochrane's  house,  and  remained  there 
for  some  little  time,  when  he  left,  about  in 
time  to  reach  home  by  dark.  The  defendants 
left  young  Walker  at  Cochrane's  and  went 
on.  This,  according  to  Cochrane,  who  was 
a  witness  for  defendants,  was  between  3  and 
4  o'clock.  The  defendants  were  next  seen  by 
David  Burton  that  evening  at  about  dark, 
riding  on  the  Kernville  and  Caliente  stage 
road,  between  the  forks  of  the  Evans  Saw- 
mill road  and  the  house  of  Mr.  Walker.  At 
this  time  young  Walker  was  again  with 
them,  but  it  did  not  appear  where  he  met 
them,  as  neither  defendants  nor  young 
Walker  were  put  on  the  stand.  They  were 
about  300  yards  from  the  Sawmill  road,  and 
about  a  quarter  of  a  mile  from  Mr.  Walker's, 
coming  from  the  direction  of  the  Evans  Saw- 
mill road.  They  were  then  about  two  miles 
from  the  mine.    They  were  on  horseback, 


and  each  one  had  a  rifle.  David  Burton  at 
this  time  stopped  them,  and  asked  them  if 
they  had  seen  Fletcher  (meaning  his  brother). 
William  Gibson  said  they  had  not.  David 
said  to  them  he  would  like  to  know  before 
he  went  home,  and  asked  them  If  they  had 
been  to  the  mine,  but  William  said  they  had 
not.  He  said  he  had  not  seen  Fletcher  that 
day.  He  said  that  "Fletch  had  not  jumped 
the  mine.  He  did  not  think  he  would  hold 
it  any  way,  and  he  did  not  think  Fletch 
would  jump  the  mine."  At  this  time  William 
had  been  drinking  some.  David  Burton  fol- 
lowed defendants  back  to  Walker's,  and 
again  asked  them  if  they  had  been  to  the 
mine.  William  Gibson  said  they  had  not 
He  said  they  had  started  up  there,  and  went 
part  way,  but  believed  It  would  be  too  late 
before  they  got  up;  "that  Ben  Walker  got 
afraid,  and  thought  Fletch  had  jumped  the 
mine  and  would  be  laying  for  them,  and  they 
would  wait,  and  go  up  In  the  morning." 
Charley  Gibson,  the  other  defendant,  was 
present  during  this  conversation,  and  he  also 
said  that  they  had  not  had  any  fuss  with 
Fletcher,  and  that  he  had  not  seen  him 
since  Friday. 

The  body  of  Fletcher  Burton  was  found 
that  night,  near  morning,  lying  In  the  door- 
way of  the  Ross  cabin.  The  trunk  of  the 
body  was  lying  inside  of  the  door,  the  legs 
extending  out  through  the  door,  and  the  de- 
ceased was  on  his  back,  with  his  left  hand 
lying  on  the  floor  near  a  clay  pipe.  The 
head  was  lying  in  a  large  pool  of  blood,  and 
blood  was  found  scattered  over  the  interior 
of  the  cabin.  There  were  no  arms  upon  his 
person,  but  a  Henry  rifle  stood  In  a  corner 
of  the  cabin,  some  10  feet  distant.  He  had 
been  shot  through  the  head,  the  ball  enter- 
ing at  the  inner  corner  of  the  right  eye  near 
the  nose,  and  coming  out  at  the  back  of  the 
head.  The  defendants,  it  appeared,  had 
been  sleeping  at  the  house  of  David  Burton 
for  some  days  prior  to  this  time  but  they 
did  not  return  to  David  Burton's  house  on 
Sunday  night,  staying  Instead  at  Walker's. 
It  further  appeared  that  on  Monday,  after 
Information  had  been  received  of  the  killing 
of  Fletcher  Burton,  and  the  defendants  had 
been  Informed  of  It  by  Mrs.  Walker,  they 
left  the  Walker  premises,  and  were  not  seen 
again  until  the  afternoon  of  the  29th  day  of 
November,  when  they  appeared  at  the  house 
of  a  Mr.  Vaughn,  in  the  neighborhood,  and 
asked  him  to  take  them  to  Caliente  to  meet 
the  sheriff.  They  told  Vaughn  they  sup- 
posed the  sheriff  would  be  on  the  stage  that 
day;  that  they  had  heard  that  Fletcher 
Burton  had  been  shot,  and  that  they  were 
suspected  of  the  deed,  and  they  did  not 
want  to  be  arrested  and  taken  back  to 
Kernville;  that  they  would  rather  take  their 
chances  at  the  county  seat;  that  the  protec- 
tion would  be  better  with  the  sheriff  than  to 
go  to  Kernville.  At  the  time  they  came  to 
Vaughn's  house,  each  of  the  defendants  was 
armed  with  only  a  pistol;  but,  after  Mr. 
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Vaughn  had  started  in  a  wagon  to  take 
them  to  Caliente,  and  they  had  gotten  some 
little  distance  on  the  road,  Charles  Gibson 
got  out  and  procured  two  rifles  from  a  brush 
fence  by  the  side  of  the  roadway.  One  was 
a  Winchester  and  the  other  a  Colt's  rifle. 
They  told  Mr.  Vaughn  that  they  had  slept 
out  the  night  before.  They  further  said  that 
they  had  had  a  dispute  about  the  mine; 
that  Fletcher  Burton  claimed  that  he  had 
an  interest  in  it,  and  Charley  claimed  that 
he  had  not;  that  Charley  Gibson  was  alone 
at  the  mine  at  the  time  of  the  dispute,  and 
did  not  want  to  have  much  of  a  quarrel, 
and  he  had  come  down  and  told  Will  about 
It,  and  they  had  gone  up  to  the  mine.  It 
further  appeared  that  the  rifle  which  was 
carried  by  William  Gibson  on  the  Sunday  in 
question  was  a  Winchester,  of  the  pattern 
known  as  a  "40-65  Caliber,  Model  of  '86." 
It  also  appeared  that  the  cabin  stood  in  a 
gulch  facing  and  a  few  feet  from  the  foot 
of  a  low  rise  or  hill  which  sloped  up  a  few 
feet  from  the  door  of  the  cabin.  In  coming 
up  the  trail  from  the  point  on  the  Evans 
Sawmill  road  towards  the  cabin,  the  trail  di- 
vided a  short  distance  below  the  cabin;  one 
branch  running  up  to  the  cabin,  and  the  oth- 
er running  up  over  the  top  of  this  hill  be- 
fore mentioned.  Bushes  were  growing  on 
the  slope  of  this  hill,  and  there  was  a  clump 
of  bushes  on  a  line  between  the  top  of  the 
hill  and  the  cabin  door.  An  empty  Winches- 
ter rifle  shell  was  found  at  or  near  the  top 
of  this  hill,  at  a  point  about  36  feet  from 
the  door  of  the  cabin,  and  in  line  with  the 
clump  of  bushes  and  the  door  of  the  cabin. 
This  shell  had  stamped  upon  it  "W.  R.  A. 
Co.,  W.  C.  F."  and  the  figures  "40-66."  It 
also  appeared  that  one  standing  at  the  point 
on  the  hill  where  this  shell  was  found  could 
look  through  this  clump  .of  bushes,  and  see 
very  distinctly  the  door  of  the  cabin;  and, 
upon  investigation  being  made  of  this  clump 
of  bushes,  a  couple  of  branches  showed  evi- 
dence of  having  been  nearly  shot  off  by  the 
passage  of  a  bullet  or  bullets  through  the 
bushes.  Immediately  behind  the  deceased, 
upon  the  floor  of  the  cabin,  and  In  a  line  run- 
ning from  the  top  of  the  hill  down  through 
the  cabin  door,  was  found  a  deep  furrow  or 
abrasion  upon  the  floor  of  the  cabin,  which 
the  testimony  tended  to  show  was  made  by 
the  glancing  stroke  of  a  bullet;  and  on  one 
of  the  boards  at  the  back  end  of  the  cabin, 
directly  In  line  with  the  door,  was  found  a 
like  abrasion  or  dent  Upon  the  floor  of  the 
cabin  were  found  two  parts  of  a  bullet, 
which  were  much  battered,  and,  from  their 
appearance,  had  evidently  come  In  contact 
with  some  hard  substance,  upon  the  larger 
piece  of  which  there  was  what  appeared  to 
be  a  piece  of  bone  adhering.  It  further  ap- 
peared that  when  the  rifle  carried,  by  Wil- 
liam Gibson  was  turned  over  to  the  sheriff, 
It  still  had  cartridges  In  the  magazine;  that 
one  of  them  was  removed,  and  the  shell 
found  to  correspond,  in  the  letters  and  stamp 


upon  it  and  in  size,  with  the  shell  found  at 
the  scene  of  the  homicide. 

These  are  substantially  the  main  facts 
gathered  from  the  record,  although  there  are 
other  circumstances,  of  a  more  or  less  in- 
criminating nature,  appearing  in  the  evi- 
dence, which  we  do  not  deem  it  necessary  to 
take  the  space  to  mention.  So  far  from  fail- 
ing to  sustain  the  verdict  these  facts  which 
we  liave  recited  are,  to  our  minds,  very  per- 
suasive of  the  guilt  of  the  defendants,  and 
certainly  are  sufficient  to  preclude  us  from 
disturbing  the  verdict  upon  this  ground. 

2.  Several  of  the  Instructions  of  the  court 
are  complained  of.  The  court,  after  properly 
defining  murder  both  of  the  first  and  second 
degrees,  instructed  the  Jury  as  follows:  "In 
order,  therefore,  to  find  the  defendant  guilty 
of  murder  of  the  first  degree,  you  must  be  con- 
vinced beyond  a  reasonable  doubt  that  the  de- 
fendants, or  either  of  them,  unlawfully  and 
with  malice  aforethought  killed  the  deceased, 
Fletcher  Burton,  either  by  means  of  poison, 
or  lying  in  wait,  or  by  torture,  or  by  some 
other  kind  of  willful,  deliberate,  and  premedi- 
tated killing,  or  in  the  perpetration  or  in  at- 
tempting to  perpetrate  arson,  rape,  robbery, 
burglary,  or  mayhem.  If  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
the  defendants,  or  either  of  them,  unlawfully 
and  with  malice  aforethought,  killed  the  said 
deceased,  you  will  find  them  guilty  of  mur- 
der of  the  first  degree;  and  if  you  believe 
from  the  evidence,  and  beyond  all  reasonable 
doubt,  that  such  murder  was  perpetrated  by 
any  kind  of  willful,  deliberate,  and  premedi- 
tated killing,  It  Is  murder  of  the  first  degree, 
and  you  will  so  And.  If  the  jury  finds  the 
defendants  guilty  of  murder,  the  next  ques- 
tion to  be  determined  Is,  was  the  murder  ac- 
companied with  a  deliberate  and  clear  intent 
to  take  life?  In  order  to  constitute  murder 
in  the  first  degree,  that  intent  to  kill  must  be 
the  result  of  deliberate  premeditation.  It 
must  be  formed  upon  a  pre-existing  reflection, 
and  not  upon  a  sudden  heat  of  passion,  suffi- 
cient to  preclude  the  idea  of  deliberation. 
There  need  be  no  appreciable  space  of  time 
between  the  Intention  to  kill  and  the  act  of 
killing.  They  may  be  as  instantaneous  as 
successive  thoughts  of  the  mind.  If  the  act 
of  killing  be  preceded  by  a  concurrence  of 
will,  deliberation,  and  premeditation  on  the 
part  of  the  slayer,  the  killing  is  murder  of 
the  first  degree,  no  matter  how  rapidly  these 
acts  of  the  mind  may  succeed  each  other,  or 
how  quickly  they  may  be  followed  by  the  act 
of  killing." 

This  instruction  is  attacked  by  appellants 
upon  various  grounds  wherein  they  claim  it 
does  not  correctly  state  the  law.  The  first  ob- 
jection is  directed  to  that  particular  part 
wherein  the  Jury  are  told:  "In  order,  there- 
fore, to  find  the  defendant  guilty  of  murder 
of  the  first  degree,  you  must  be  convinced 
beyond  a  reasonable  doubt  that  the  defend- 
ants, or  either  of  them,  unlawfully  and  with 
malice  aforethought  killed  the  deceased,"  etc. 
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It  is  urged  that  the  employment  of  the  lan- 
guage above  Italicized,  In  the  connection  In 
which  it  is  used,  was  to  tell  the  jury,  in  effect, 
tliat  the  claim  of  the  prosecution  as  to  the 
conspiracy  had  been  proved,  and  that,  even 
without  any  proof  of  conspiracy,  one  defend- 
ant could  be  convicted  for  the  act  of  the  other. 
We  do  not  so  read  the  instruction,  nor  can 
It,  in  our  judgment,  be  so  regarded,  without 
ignoring  the  context.  The  grammatical  con- 
struction of  this  portion  of  the  instruction,  In 
expressing  what  the  court  Intended,  may  be 
open  to  criticism,  but  the  meaning  of  the 
court  is  plain.  The  court  was  Informing  the 
jury  as  to  the  circumstances  under  which  the 
defendants,  or  either  of  them,  committing  the 
act,  could  be  convicted  of  murder  of  the  first 
degree;  and  the  effect  of  its  language  was  to 
tell  the  jury  that,  if  they  should  find  that 
the  two  defendants  killed  the  deceased  under 
the  circumstances  indicated,  they  could  con- 
vict them  both,  or,  If  they  should  find  that 
either  one  of  them  committed  the  act,  then 
they  could  convict  that  one.  The  defendants 
were  being  tried  together,  and  the  court  was 
endeavoring  to  so  frame  its  charge  as  to  con- 
vey to  the  minds  of  the  Jury  the  fact  that  they 
could  find  a  verdict  against  either  one  or  both 
of  the  defendants  on  trial,  as  the  circumstan- 
ces should  warrant.  That  this  was  the  idea 
in  the  mind  of  the  court,  and  the  meaning 
which  would  be  conveyed  to  the  mind  of  any 
jury  of  ordinary  intelligence,  is,  we  think, 
manifest;  and  we  think  it  equally  plain  that 
no  jury  could  get  the  impression  from  this 
part  of  the  instruction  that  the  court,  by  its 
language,  was  assuming  a  conspiracy  estab- 
lished, or  even  referring  to  that  subject.  Else- 
where the  court  charged  the  jury  upon  the 
question  of  conspiracy,  and  not  only  made 
plain  to  them  the  rights  of  the  defendants  up- 
on that  subject,  but  clearly  charged  them  that 
the  question  as  to  whether  a  conspiracy  had 
been  established  was  one  upon  which  they 
alone  were  competent  to  pass,  and  Indicated 
very  plainly  that  the  court  in  no  way  intend- 
ed to  trench  upon  the  province  of  the  jury  in 
that  regard.  Even  assuming,  therefore,  that 
the  language  under  criticism,  taken  by  itself, 
might  possibly  be  open  to  the  construction 
sought  to  be  put  upon  It  by  appellants,  when 
read,  as  it  must  be,  with  the  other  parts  of  the 
charge  upon  the  same  subject,  there  Is  no 
chance  that  any  erroneous  impression  as  to 
the  meaning  of  the  court  could  have  been 
left  upon  the  minds  of  the  jury. 

Appellants  also  complain  of  that  portion 
of  the  instruction  which  reads:  "If  you  be- 
lieve from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendants,  or  either  of  them, 
unlawfully  and  with  malice  aforethought, 
killed  the  said  deceased,  you  will  find  them 
guilty  of  murder  of  the  first  degree,"  etc. 

It  is  first  urged  that  this  part  of  the  in- 
struction is  open  to  the  same  objection  made 
to  that  above  discussed.— that  it  assumes  the 
conspiracy  to  be  established.  The  instruc- 
tions, including  the  one  from  which  the  above 


excerpt  is  made,  are  found  In  the  record  in 
two  places.  They  appear  first,  duly  and  reg- 
ularly indorsed  and  authenticated,  in  the 
judgment  roll,  and  they  are  also  found  In- 
serted In  the  bill  of  exceptions.  Aa  found  In 
the  bill  of  exceptions,  that  part  of  the  in- 
struction under  consideration  reads  as  above 
quoted.  As  It  appears  In  the  judgment  roll, 
there  is  a  difference,  it  there  reading:  *if 
you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendants,  or  either 
of  them,  unlawfully  and  with  malice  afore- 
thought, killed  the  said  deceased,  you  will 
find  Mm  guilty  of  murder  of  the  first  degree." 
etc.,— -the  difference  being  that  the  word 
"them,"  where  italicized  above,  la  used  In 
the  bill  of  exceptions  in  place  of  the  word 
"him,"  as  found  in  the  judgment  roll.  If 
the  Instruction  was  given  aa  It  appears  in 
the  judgment  roll,  it  Is  apparent  that  the  ob- 
jection is  untenable,  and  is  disposed  of  by 
what  is  said  of  the  same  objection  to  the 
first  part;  the  Jury  being  merely  told  that 
they  could  convict  either  or  both  of  the  de- 
fendants, as  the  evidence  might  warrant.  If, 
however,  It  was  given  as  quoted  above  from 
the  bill  of  exceptions,— and  this  Is  the  as- 
sumption of  appellants,— there  is,  perhaps, 
ground  for  the  objection  that  It  assumes  the 
conspiracy  established,  since  the  jury  are,  in 
effect,  told  that  If  they  find  that  defendants, 
or  either  of  them,  committed  the  act,  then 
they  can  find  them  guilty;  in  other  words, 
that  If  either  one  killed  the  deceased  they 
would  both  be  equally  guilty.  While  it  is 
very  doubtful  if  the  jury  would  so  under- 
stand the  language,  In  view  of  the  other  in- 
structions given,  we  may  assume  for  present 
purposes  that  they  would,  and  that  the 
charge  In  that  form  would  be  prejudicially 
erroneous.  The  question  then  arises,  how 
are  we  to  know  In  which  form  this  particular 
Instruction  was  given  to  the  jury?  In  one 
form,  It  is  free  from  objection.  In  the  other, 
it  is  not.  At  one  point  in  the  record,  we  are 
told  it  was  given  in  its  unobjectionable  form; 
at  another,  that,  as  given,  it  was  erroneous. 
Both  facts  are  certified  to  us  in  a  manner 
importing  equal  verity.  The  recitals  of  the 
bill  of  exceptions  In  this  regard  are  entitled 
to  no  greater  consideration  than  those  of  the 
judgment  roll.  In  fact,  If  any  Intendments 
are  to  be  Indulged  In  favor  of  one  over  the 
other,  they  should  run  here  In  favor  of  the 
judgment  roll,  since  the  Instructions  proper- 
ly belong  there,  and  do  not  belong  In  the  bill 
of  exceptions.  It  Is  only  where  an  oral 
charge  is  given,  and  not  otherwise  authen- 
ticated, or  modifications  are  made  in  written 
instructions,  which  it  is  desired  to  show, 
that  It  is  either  necessary  or  proper  to  pre- 
serve them  In  a  bill  of  exceptions.  Where 
the  Instructions  are,  as  here,  In  writing,  and 
Indorsed  by  the  judge,  they  belong  properly 
in  the  judgment  roll,  and  there  alone.  Here 
there  is  nothing  to  justify  the  inference  that 
the  Instructions  were  incorporated  in  the  bill 
of  exceptions  for  the  purpose  of  preserving 
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any  modifications,  or  to  show  that  they  were 
given  to  the  jury  in  any  different  form  from 
that  in  which  they  appear  in  the  judgment 
roll.  In  fact,  a  comparison  shows  that  the 
oue  change  above  noted  is  the  only  difference 
disclosed  between  the  entire  charge  as  found 
in  the  bill  of  exceptions  and  as  it  appears  in 
the  judgment  roll.  It  Is  apparent,  therefore, 
we  think,  that  this  discrepancy  is  the  result 
of  mistake,  inadvertent  or  otherwise,  but 
when  the  mistake  occurred  is  not  apparent. 
Under  such  circumstances,  we  must  apply 
the  familiar  principle  that  all  intendments  of 
the  law  are  in  favor  of  the  regularity  of  the 
judgment  and  proceedings  of  the  court  be- 
low, and  it  is  incumbent  upon  appellants  to 
show  error  affirmatively.  People  v.  Wil- 
liams, 45  Cal.  27.  This  the  record  does  not 
disclose,  and  we  will  presume  that  the  in- 
struction was  given  in  the  form  which  will 
go  to  sustain  the  judgment  An  observance 
of  the  plain  dictates  of  the  statute  in  making 
up  the  record  would  have  avoided  this  con- 
fusion. These  instructions,  as  we  have  in- 
dicated, had  no  proper  place  in  the  bill  of 
exceptions,  and  yet  they  would  seem  to  have 
been  Inserted  solely  because  of  an  idea  that 
it  was  necessary  in  order  to  have  them  re- 
viewed. This  idea  is  erroneous.  Under  the 
law,  a  defendant  in  a  criminal  case  has  the 
same  advantage  of  every  objection  to  an  er- 
roneous instruction  when  properly  authenti- 
cated in  the  judgment  roll  as  when  set  out  in 
a  bill  of  exceptions  and  formal  exception 
made.  The  law  preserves,  the  exception  as 
fully  as  though  stated  in  terms  in  the  rec- 
ord. The  repetition  of  instructions,  there- 
fore, in  the  bill  of  exceptions,  except  in  the 
Instances  above  adverted  to,  is  wholly  unnec- 
essary, and  only  serves  to  incumber  the  rec- 
ord, and  impose  an  additional  burden  of  ex- 
pense upon  the  county  which  pays  for  the 
printing  of  the  record. 

It  is  further  urged  that  the  instruction  is 
open  to  the  objection  that  it  ignores  the  nec- 
essary element  of  deliberation  and  premedi- 
tation, in  its  definition  of  murder  of  the 
first  degree.  Taken  by  itself,  and  there  is 
no  doubt  but  the  language  of  that  part  last 
quoted  is  open  to  this  criticism,  since  the 
jury  are  told  that,  if  the  killing  was  with 
malice  aforethought,  it  would  be  murder  of 
the  first  degree.  This,  of  course,  was  erro- 
neous, and  the  only  question  is,  was  it  an 
error  which  worked  prejudice  to  the  defend- 
ants? It  is  perfectly  apparent  from  a  read- 
ing of  the  whole  instruction  that  the  addi- 
tion of  the  words  "of  the  first  degree"  after 
the  word  "murder,"  in  the  connection  in 
which  they  were  used  in  the  part  of  the  in- 
struction objected  to,  was  a  mere  misprision, 
or  a  slip  of  the  pen;  and  it  is  only  those 
words  which  work  the  vice  complained  of. 
Both  immediately  before  and  immediately 
following  this  part  of  the  instruction,  and 
in  the  same  connection,  the  learned  judge 
very  fully  and  correctly  charged  the  Jury  as 
to  the  elements  of  murder  in  the  first  degree. 


In  the  preceding  sentence  the  jury  are  told; 
"In  order,  therefore,  to  find  the  defendant 
guilty  of  murder  of  the  first  degree,  you  must 
be  convinced  beyond  a  reasonable  doubt  that 
the  defendants,  or  either  of  them,  unlawfully 
and  with  malice  aforethought,  killed  the 
deceased,  Fletcher  Burton,  either  by  means 
of  poison,  or  lying  in  wait,  or  by  torture,  or 
by  some  other  kind  of  willful,  deliberate, 
and  premeditated  killing,"  etc.  And  imme- 
diately following  the  objectionable  language, 
and  connected  therewith  by  ttie  conjunctive 
preposition,  the  jury  are  told:  "If  you  be- 
lieve from  the  evidence,  and  beyond  all  rea- 
sonable doubt,  that  such  murder  was  perpe- 
trated by  any  kind  of  willful,  deliberate,  and 
premeditated  killing,  it  is  murder  of  the 
first  degree,"  etc.  And  again,  in  the  next 
sentence:  "If  the  jury  find  the  defendants 
guilty  of  murder,  the  next  question  to  be  de- 
termined is,  was  the  murder  accompanied 
by  a  deliberate  and  clear  intent  to  take  life? 
In  order  to  constitute  murder  In  the  first  de- 
gree, that  intent  to  kill  must  be  the  result  of 
deliberate  premeditation."  In  view  of  this 
clear  and  elaborate  statement  of  the  law,  in 
the  same  breath,  as  it  were,  with  the  erro- 
neous language,  It  is  hardly  to  be  conceived 
that  by  this  mere  accidental  lapse  the  jury 
were  in  any  way  misled.  Even  if  the  objec- 
tionable words  arrested  their  attention,— 
which,  in  all  probability,  they  did  not,— It 
would  seem  very  improbable,  indeed,  almost 
Impossible,  under  the  circumstances,  that 
they  should  give  rise  to  any  confusion  In 
their  minds.  In  such  a  case  we  cannot  pre- 
sume injury  to  the  defendant  People  v. 
Moore,  8  Cal.  90. 

Several  other  instructions  are  assailed  as 
not  correct  statements  of  the  law,  but  we 
think  the  criticisms  are  without  substantial 
merit  and  some  of  them  exceedingly  hyper- 
critical. The  instructions  upon  the  question 
of  alibi  were  clearly  right;  and  those  upon 
the  subject  of  circumstantial  evidence,  read 
together,  stated  the  law  correctly  to  the  jury. 
In  fact  taking  the  charge  as  a  whole,  while 
we  cannot  commend  it  as  a  model  to  be  fol- 
lowed for  brevity,  conciseness,  and  freedom 
from  verbal  Inaccuracies,  we  think  that  it 
stated  the  law  sufficiently  full  and  clear, 
and  that  it  contains  nothing  of  such  prejudi- 
cial character  as  to  warrant  us  In  reversing 
the  judgment  Some  isolated  sentences  and 
phrases  are  open  to  just  criticism,  as  is  al- 
most Invariably  the  case  when  the  court  un- 
dertakes to  charge  the  Jury  at  great  length; 
but,  regarded  in  its  entirety,  we  find  nothing 
in  the  way  of  substantial  error.  See  People 
v.  Kernaghan,  72  Cal.  612,  14  Pac.  506;  Peo- 
ple v.  Bruggy,  93  Cal.  480,  29  Pac.  20;  Peo- 
ple v.  Chun  Heong,  80  Cal.  331,  24  Pac. 
1021. 

3.  A  large  number  of  rulings  of  the  court 
in  admitting  and  excluding  evidence  are 
complained  of,  a  few  of  which  are  specifical- 
ly pointed  out  and  presented,  but  by  far  the 
larger  number  of  which  are  assigned  In 
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groups,  without  suggestion  of  counsel's  rea- 
sons for  deeming  them  erroneous.  We  shall 
undertake  to  notice  those  of  the  former  class 
that  require  It,  but  we  cannot  undertake  to 
deal  with  the  latter  in  detail,  nor  to  seek 
for  grounds  of  error  to  which  our  attention 
is  not  called.  It  is  the  duty  of  counsel  to 
direct  the  court's  particular  attention  to 
those  matters  which  he  regards  of  sufficient 
moment  to  affect  the  substantial  rights  of 
his  client,  and,  1Q  the  absence  of  this,  we  feel 
at  liberty  to  regard  points  not  thus  present- 
ed as  mere  makeweight,  of  no  real  merit. 

It  was  not  error  to  admit  in  evidence  the 
testimony  of  Luther  and  David  Burton  with 
reference  to  the  working  of  the  mining  claim, 
and  the  misunderstanding  arising  between 
the  Burton  boys,  Luther  and  Fletcher,  and 
the  defendant  Charles,  in  the  absence  of 
William  Gibson.  This  difficulty  occurred 
less  than  a  week  prior  to  the  homicide,  and 
was  shown  to  have  been  the  primary  cause 
which  led  to  it.  It  constituted  a  link  in  the 
chain  of  circumstances  sought  to  be  estab- 
lished by  the  prosecution,  pointing  to  the 
guilt  of  defendants,  as  tending  to  show  mo- 
tive, and  was  relevant  and  material  to  the 
issue.  It  was  certainly  admissible  against 
the  defendant  Charles,  and,  it  being  subse- 
quently shown  to  have  been  communicated 
to  and  acted  on  by  William  Gibson,  was  as 
clearly  admissible  against  the  latter.  For 
like  considerations  there  was  no  error  in  per- 
mitting the  prosecution  to  prove  by  the  same 
witnesses  the  statements  made  by  Charles 
during  this  difficulty  at  the  mine.  It  was 
simply  evidence  of  a  transaction,  thereafter 
communicated  to  the  other  defendant,  tend- 
ing to  establish  the  origin  of  the  bad  blood 
between  the  parties,  a  transaction  avowedly, 
by  William  Gibson,  made  the  basis  of  his 
subsequent  conduct  in  the  case.  Under  the 
circumstances  shown,  it  was  admissible 
against  both  defendants. 

The  witness  Manning,  who  discovered  the 
body  of  the  deceased,  was  permitted,  against 
the  objection  of  defendants  that  he  was  not 
an  expert,  to  testify  as  to  the  character  of 
the  wound  found  upon  the  body,  and  this 
ruling  is  assigned  as  error.  Assuming,  as 
contended  by  appellants,  that  this  was  the 
subject,  properly,  of  expert  testimony,  we 
are  of  opinion  that  the  witness  was  suffi- 
ciently shown  to  be  such.  He  was  shown  to 
have  had  experience,  not  only  in  the  observa- 
tion of,  but  treatment  of,  gunshot  and  other 
wounds  on  the  frontier,  against  the  Indians 
and  in  the  territories.  We  are  not  aware  of 
any  rule  that  requires  experts  in  knowledge 
of  this  character  to  belong  to  the  medical 
profession.  It  Is  not  a  class  of  knowledge 
which,  in  its  nature,  Is  so  peculiarly  con- 
fined to  men  educated  in  the  science  of  med- 
icine or  surgery  as  to  preclude  its  acquisition 
by  others.  We  think  the  witness  was  shown 
to  be  competent.  The  testimony  of  the  wit- 
ness was.  furthermore,  more  in  the  nature 
of  a  description  of  the  wound  than  the  opin- 


ion of  an  expert,  and,  as  such,  was  clearly 
admissible  as  the  statement  of  a  fact.  Peo- 
ple v.  Hong  Ah  Duck,  61  Cal.  388. 

These  are  the  only  points  requiring  special 
notice.  We  have  carefully  examined  the 
other  assignments,  and  find  no  material  error 
in  the  record.  The  judgment  and  order  de- 
nying a  new  trial  are  affirmed. 

We  concur:  McFARLAND,  J.;  GA- 
ROUTTE,  J.;  HARRISON,  J. 


(27  Or.  110) 

SHMIT  v.  DAY  et  al. 
(Supreme  Court  of  Oregon.  April  1,  1895.) 
Injury  to  Employe — Action  by  Parent — Admis- 
sions by  Child  —  Effect  —  Jurisdiction  of 
State  Courts  —  Injuries  on  Federal  Terri- 
tory —  Review  on  Appeal  —  Sufficiency  of 
Evidence. 

1.  A  plaintiff  suing  for  injuries  received  by 
his  minor  son  while  in  the  employ  of  defendant 
is  not  bound  by  a  recital  in  a  receipt  for  the  son's 
wages,  signed  by  another  at  the  son's  request, 
that  a  party  other  than  defendant  was  the  em- 
ployer. 

2.  Where  the  defendants  in  a  personal  injury 
suit  by  an  employe  alleged  that  tney  had  previ- 
ously assigned  the  contract  for  tiie  work  at  which 
plaintiff  was  employed,  the  burden  is  on  them 
to  establish  the  assignment. 

3.  In  the  absence  of  a  showing  that  the 
summons,  in  a  suit  for  personal  injuries  received 
on  land  over  which  the  United  States  has  ex- 
clusive jurisdiction,  was  served  in  that  territory, 
the  state  courts  have  jurisdiction  of  the  action. 

4.  Where  defendant  fails  to  ask  a  nonsuit, 
or  that  the  jury  be  directed  to  find  for  him  be- 
cause the  evidence  does  not  support  the  com- 
plaint, and  a  general  verdict  is  rendered  for 
plaintiff,  the  material  allegations  of  the  com- 
plaint will,  on  appeal,  be  presumed  to  have  been 
found  true. 

Appeal  from  circuit  court,  Wasco  county; 
W.  L.  Bradshaw,  Judge. 

Action  by  Joseph  Shmlt  against  J.  G.  Day 
&  I.  N.  Day.  From  a  judgment  for  plaintiff, 
defendants  appeal.  Affirmed. 

This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  the  plaintiff's 
minor  son  while  in  the  defendants'  employ 
upon  the  government  works  at  the  Cascade 
locks.  Or.  The  facts  show:  That  In  trans- 
porting material  for  the  locks  the  defendants 
operated  a  movable  crane  upon  an  elevated 
track  about  20  feet  from  the  ground.  That 
this  track  was  about  200  feet  long  by  30  feet 
wide,  and  consisted  of  two  Iron  rails  support- 
ed by  longitudinal  timbers  resting  upon  posts 
unconnected  by  cross-ties.  An  inclined  plane 
furnished  a  means  of  reaching  a  platform  at 
the  east  end  of  the'track,  and  slats  were  nail- 
ed to  some  of  the  posts,  forming  a  ladder  by 
which  the  track  could  be  reached  at  points 
beyond  the  platform.  That  the  crane  con- 
sisted of  a  wide  car,  on  the  side  of  which  was 
a  small  house  containing  an  engine  that  op- 
erated a  windlass  with  which  stones  were 
raised  until  their  weight  rested  upon  the 
crane,  when  they  were  transported  along  the 
track,  and  between  the  rails,  by  means  of  a 
stationary  engine.    That  Frank  Shmlt,  plain- 
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tiff's  son,  13  years  and  8  months  of  age, 
was  employed  to  serve  those  two  engines  as 
fireman,  and  wait  upon  the  engineer,  and  on 
July  2,  1893,  when  he  had  been  .thus  employed 
about  10  days,  he  was  ordered  by  the  engineer 
to  go  from  the  crane  to  the  ground,  and  Are 
the  stationary  engine.  That  he  went  down 
the  incline,  and  while  he  was  executing  the 
order  the  crane  was  moved  from  the  plat- 
form, and,  desiring  to  return  to  his  work,  he 
went  to  one  of  the  posts  forming  a  ladder,  and 
hailed  the  engineer,  who  just  then  happened 
to  stop  the  car;  but  owing  to  the  engineer's 
attention  having  been  directed  to  the  work- 
men below,  whom  he  was  looking  at  through 
an  opening  in  the  floor  of  the  engine  house, 
and  the  noise  of  the  windlass  being  so  great, 
he  neither  heard  nor  saw  the  boy,  who,  sup- 
posing the  car  had  been  stopped  for  him, 
climbed  the  ladder,  and  placed  his  right  hand 
on  the  iron  rail,  a  few  inches  from  one  of  the 
car  wheels,  for  the  purpose  of  getting  upon 
the  track,  and  thence  to  the  crane,  when, 
without  any  warning,  the  car  was  started  by 
the  engineer,  and  the  wheel  crushed  the  boy's 
finger's,  necessitating  amputation.  The  plain- 
tiff brings  this  action  as  the  father  of  the  boy, 
and  entitled  to  his  labor  and  earnings,  and 
alleges  that  the  injury  to  his  son  was  caused 
by  the  defendants'  negligence  (1)  in  not  pro- 
viding a  safe  way  in  getting  to  and  from  the 
crane;  (2)  In  failing,  although  necessary,  to 
provide  any  rules  and  signals  for  starting, 
stopping,  or  operating  the  crane;  and  (3)  in 
falling  to  notify  or  instruct  said  minor,  who 
was  Inexperienced,  of  immature  judgment, 
and  wholly  ignorant,  of  the  danger  in  passing 
to  and  from  the  crane.  The  defendants,  after 
denying  the  material  allegations  of  the  com- 
plaint, for  separate  defenses,  alleged  that, 
having  a  contract  with  the  government,  they 
sublet  It  to  the  J.  G.  &  L  N.  Day  Contracting 
Company,  a  corporation  organized  under  the 
laws  of  California,  which  prior  to  and  on  July 
2,  1893,  was  engaged  in  prosecuting  the  work; 
that  the  accident  fjp  the  boy  was  the  result  of 
his  own  carelessness  and  negligence,  which 
contributed  to  his  injury;  and  that,  if  the  ac- 
cident was  the  result  of  carelessness  or  negli- 
gence on  the  part  of  any  employe  of  said  cor- 
poration, then  a  fellow  servant  of  said  minor 
was  at  fault,  and  not  the  corporation.  The 
reply  having  put  in  issue  the  allegations  of 
new  matter  contained  in  the  answer,  a  trial 
was  had,  resulting  in  a  verdict  for  the  plain- 
tiff, upon  which,  after  overruling  a  motion 
for  a  new  trial,  the  court  gave  Judgment, 
from  which  the  defendants  appeal;  and,  al- 
though several  alleged  errors  are  assigned, 
their  brief  urges  the  following  only  as 
grounds  for  reversal:  (1)  Error  of  the  court 
in  refusing  to  admit  in  evidence  a  page  of  the 
pay  roll  of  the  J.  G.  &  I.  N.  Day  Contracting 
Company  for  the  month  ending  June  30,  1893, 
which  contains  the  following:  "We,  the  un- 
dersigned, each  for  himself,  and  not  for  each 
other,  hereby  acknowledge  receipt  for  the 
several  amounts  set  opposite  our  respective 


names  as  payment  in  full  of  all  demands,  re- 
mote or  contingent,  up  to  and  including  the 
date  first  above  written,"— and  shows  the  sum 
of  $8.10  due  said  minor,  and  that  he  and  oth- 
ers signed  said  pay  roll.  (2)  Error  in  giving 
the  following  instruction:  "(15)  The  burden 
of  proof  is  upon  the  party  holding  the  affirm- 
ative, and  the  plaintiff  in  this  case,  to  prove 
his  case  by  a  fair  preponderance  of  testimony, 
excepting  as  to  the  affirmative  allegations  in 
defendants'  answer  that  this  work  was  being 
operated  and  controlled  by  the  J.  G.  &  I.  N. 
Day  Contracting  Company  at  the  time  of  the 
accident."  And  (3)  that  the  court  had  no  ju- 
risdiction to  try  or  determine  the  case,  for  the 
reason  that  the  cause  of  action  alleged  in  the 
complaint  occurred  within  the  bounds  of  a 
tract  of  land  over  which  the  United  States 
has  exclusive  jurisdiction. 

Raleigh  Stott,  for  appellants.  A.  S.  Ben- 
nett, for  respondent. 

MOORE,  J.  (after  stating  the  facts).  1.  A 
copy  of  all  the  evidence  offered  or  introduced 
at  the  trial  set  out  in,  and  made  a  part  of, 
the  bill  of  exceptions,  from  which  it  appears 
that  the  page  of  the  pay  roll  offered  in  evi- 
dence was  signed,  at  the  request  of  Frank 
Shmit,  by  his  brother,  at  the  time  the  money 
was  received.  We  cannot  think  the  plaintiff 
was  precluded  by  any  of  the  recitals  contain- 
ed in  the  pay  rolL  The  cause  of'action  ac- 
crued to  him  for  the  loss  of  his  son's  service, 
and  he  should  not  be  prejudiced  because  an- 
other son,  at  Frank's  request,  received  and 
receipted  for  the  amount  due  him.  And,  even 
if  the  recitals  were  binding  upon  the  plain- 
tiff, the  words,  "Pay  Roll  of  the  J.  G.  &  L 
N.  Day  Contracting  Co.,"  do  not  necessarily 
refer  to  a  corporation.  The  evidence  offered 
tending  to  prove  the  existence  of  the  corpora- 
tion was  a  self-serving  memorandum,  not  nec- 
essarily admitting  the  fact  in  controversy, 
and  not  signed  by  the  plaintiff,  and  hence  not 
admissible. 

2.  The  answer  admitted  that  the  defend- 
ants were  the  original  contractors  with  the 
government  for  the  Improvement  of  the  Co- 
lumbia river,  but  they  claimed  to  have  sublet 
the  contract  to  a  corporation  of  which  they 
were  agents,  and  J.  G.  Day  the  general  man- 
ager. The  contract  between  the  government 
and  the  defendants  having  been  proven  to 
have  once  existed,  It  will  be  presumed  to 
continue  until  the  work  of  opening,  building, 
and  constructing  the  canal  and  locks  is  com- 
pleted by  them.  Subdivision  33,  §  776,  Hill's 
Code.  And  having  alleged  the  assignment  of 
the  contract  in  their  answer,  and  that  fact 
being  more  particularly  within  their  knowl- 
edge, the  burden  of  proof  was  upon  them  to 
establish  it  Peabody  v.  Navigation  Co.,  21 
Or.  121,  26  Pac.  1053;  Ferguson  v.  Railway 
Co.,  63  Wis.  145,  23  N.  W.  123;  Weber  v. 
Rothchild,  15  Or.  385,  15  Pac.  650.  The  de- 
fendants, in  addition  to  the  oral  testimony 
upon  the  subject,  offered  in  evidence  certified 
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copies  of  the  certificate  of  organization  of  the 
J.  G.  &  I.  N.  Day  Contracting  Company,  and 
sections  of  the  statute  of  California  showing 
its  powers.  In  Peabody  v.  Navigation  Co., 
supra,  Lord,  J.,  In  commenting  upon  the 
weight  of  evidence,  says:  "This  seems  to  indi- 
cate, as  was  contended,  that  when  a  presump- 
tion arises  in  any  case  the  jury  Is  not  bound  to 
believe  the  declaration  of  a  witness,  or  a  num- 
ber of  them,  contradicting  the  presumption, 
but  that  the  credibility  of  such  witness  or 
witnesses  then  becomes  a  question  for  them, 
and  if  they  are  not  satisfied  of  the  truthful- 
ness of  the  evidence  of  such  witnesses  they 
are  not  bound  to  believe  it,  but  may  find  in 
accordance  with  the  presumption."  The  bur- 
den of  proof  relating  to  the  assignment  of 
the  contract  was  clearly  upon  the  defend- 
ants, and  hence  the  Instruction  complained 
of  correctly  stated  the  law;  and,  the  jury 
having  found  for  the  plaintiff  upon  the  pre- 
sumption, its  verdict  will  not  be  disturbed 
upon  that  account. 

3.  The  legislative  assembly,  by  an  act  ap- 
proved October  15, 1878,  ceded  jurisdiction  to 
the  United  States  over  certain  lands  at  the 
Cascade  locks,  but  reserved  the  right  to  exe- 
cute civil  and  criminal  process  IsBued  under 
the  authority  of  the  state  against  any  person 
or  persons  charged  with  crimes  committed, 
or  for  any  cause  of  action  accruing,  without 
the  bounds  of  said  tract  Sess.  Laws  1878, 
p.  8.  Assuming  that  the  accident  occurred 
within  the  ceded  territory,  the  transcript 
does  not  show  that  the  summons  was  served 
therein.  Actions  for  damages  resulting  from 
personal  injuries  are  transitory,  and  the 
courts  of  any  state  have  Jurisdiction,  with- 
out regard  to  where  the  injury  was  received. 
If  this  were  not  so  then  a  sister  state  might 
become  a  "city  of  refuge,"  to  which  the  party 
guilty  of  negligence  producing  personal  In- 
Jury  might  flee,  and  find  a  safe  asylum. 
Such  is  not  the  law,  and,  the  record  failing  to 
show  that  the  process  was  served  within  the 
ceded  territory,  the  court  had  jurisdiction  of 
the  cause  of  action. 

4.  It  is  contended  that  the  evidence  totally 
fails  to  show  that  the  defendants  were  negli- 
gent In  the  performance  of  any  duty  they 
owed  the  plaintiff's  minor  son,  but  that,  on 
the  contrary,  it  clearly  shows  that  the  boy 
was  Injured  In  consequence  of  his  own  negli- 
gence. No  motion  for  a  nonsuit,  nor  any  re- 
quest for  an  Instruction  to  the  jury  to  find 
for  the  defendants,  having  been  made  in  the 
court  below,  the  question  is  presented  wheth- 
er this  court  has  authority  to  review  the  evi- 
dence. "Whether  the  plaintiff  is  entitled  to 
recover  any  damages,"  says  Mr.  Thompson 
in  his  work  on  Charging  the  Jury  (section  22), 
"Is  a  question  for  the  court,  because  this 
question  is  a  compound  of  two  questions  of 
law,  namely:  (1)  Whether  he  has,  in  his 
pleadings,  shown  an  actionable  Injury;  (2) 
whether  he  has  adduced  any  evidence  to 
support  the  claim  thus  made."  The  right  to 
recover  any  damages  is  therefore  a  question 


of  law,  but  appellate  courts  will  consider 
those  law  questions  only  which  by  the  record 
appear  to  have  been  properly  presented  to  and 
decided  by  the  trial  court;  and  the  general 
rule  is  that  objections  not  so  presented  will 
receive  no  attention  on  appeal  (Elliott,  App. 
Proc.  §|  238,  470),  except  objections  to  the  Ju- 
risdiction of  the  court,  and  that  the  com- 
plaint does  not  state  a  cause  of  action  (Hill's 
Code,  8  71).  An  objection  must  be  appropri- 
ately made  In  the  trial  court  to  the  ruling  or 
decision  deemed  to  be  erroneous,  and  when 
not  so  made  the  right  to  object  will  be  re- 
garded as  waived,  on  appeal  to  this  court 
(Elliott,  App.  Proc.  18  674,  675),  for  It  is  safe 
to  say  that  the  general  rule,  and  one  of  very 
comprehensive  scope,  is  that  where  there  is 
no  ruling,  or  no  sufficient  request  to  rule, 
there  is  no  available  error.  Id.  726.  It  has 
been  uniformly  held  that  a  judgment  grant- 
lng  or  refusing  a  motion  for  a  new  trial  is  a 
question  within  the  discretion  of  the  trial 
court,  which  cannot  be  reviewed  upon  ap- 
peal. Bowen  v.  State,  1  Or.  270;  Kearney 
v.  Snodgrass,  12  Or.  311,  7  Pac.  309;  State  v. 
Mackey,  12  Or.  154,  6  Pac.  648;  State  v. 
Becker,  12  Or.  318,  7  Pac.  329;  State  v.  Clem- 
ents, 15  Or.  237,  14  Pac.  410.  The'  defend- 
ants not  having  moved  for  a  judgment  of 
nonsuit,  or  asked  the  court  to  Instruct  the 
jury  to  find  for  them,  upon  the  assumed  fail- 
ure of  the  evidence  to  suDport  the  allegations 
of  the  complaint,  the  objections  which  they 
now  urge  were  not  presented  to  or  decided 
by  the  trial  court,  and  cannot  be  considered 
here;  and,  a  general  verdict  having  been 
rendered  for  the  plaintiff,  every  material  al- 
legation of  the  complaint  will  be  presumed 
to  be  found  true,  and  the  verdict  as  broad  as 
the  issues  passed  upon.  Torrence  v.  Strong, 
4  Or.  39;  Woods  v.  Courtney,  16  Or.  121,  17 
Pac.  745;  Reed  v.  Gentry,  7  Or.  487.  These 
views  rendering  the  examination  of  the  evi- 
dence unnecessary,  the  judgment  will  be  af- 
firmed, and  It  is  so  ordered. 

(22  Ner.  304) 

WRIGHT-  et  al.  r.  CARSON  WATER  CO. 
(No.  1,420.) 

(Supreme  Court  of  Nevada.  March  28,  1895.) 
Second  Appeal— Efpect  op  Former  Deoisioh. 

The  decision  of  the  appellate  court  on  a 
previous  appeal  is,  on  a  second  appeal  on  sub- 
stantially the  same  facts,  res  judicata. 

Appeal  from  district  court,  Ormsby  county; 
Richard  Rising,  Judge. 

Action  by  S.  C.  Wright  against  the  Carson 
Water  Company.  On  plaintiff's  death,  P.  J. 
Edwards  and  another,  executors,  were  sub- 
stituted as  plaintiffs.  From  a  judgment  for 
defendant,  John  M.  Wright  and  another,  as 
heirs  at  law  and  distributees  of  decedent, 
appeal.  Affirmed. 

For  prior  appeal,  see  34  Pac.  381. 

Rives  &  Judge  and  Wm.  Woodburn,  for 
appellants.  Torreyson  &  Summerfleld,  for 
respondent 
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BONN! FIELD,  J.  The  original  plaintiff, 
S.  C.  Wright,  brought  this  action  in  the  dis- 
trict court  in  and  for  Ormsby  county  against 
the  Carson  Water  Company,  a  corporation, 
defendant,  on  a  certain  promissory  note  of 
date  December  8.  1886,  for  the  sum  of  $2,000, 
and  Interest,  alleged  in  the  complaint  to 
be  the  note  of  said  defendant,  executed 
by  its  president  and  secretary.  The  com- 
plaint contains  the  usual  and  necessary  alle- 
gations In  such  action.  The  answer  of  the 
defendant,  as  to  the  note,  is  confined  to  spe- 
cific denials  of  the  averments  of  the  com- 
plaint In  March,  1892,  the  case  was  tried 
before  the  court  sitting  without  a  jury,  and 
the  plaintiff  recovered  a  judgment  for  the 
amount  of  his  note,  less  the  sum  of  a  coun- 
terclaim set  up  in  the  defendant's  answer 
for  water  rent  The  district  court  granted 
the  defendant  a  new  trial.  Mr.  Wright  hav- 
ing died,  his  executors  were  substituted  as 
plaintiffs,  and  they  appealed  to  the  supreme 
court  from  the  order  granting  a  new  trial. 
This  order  of  the  district  court  was  affirmed 
by  this  court  34  Pac.  381.  The  cause  came 
on  regularly  for  second  trial  in  the  court  be- 
low at  its  session  in  January,  1894,  before 
a  jury.  After  making  such  preliminary 
proofs  as  they  had,  the  plaintiffs  offered  the 
note  in  evidence;  to  which  the  defendant  ob- 
jected on  various  grounds,  among  which  are 
the  following,  to  wit:  "It  is  denied  that 
this  is  the  note  of  the  Carson  Water  Com- 
pany. There*  has  been  no  evidence  in  this 
case,  in  fact,  differing  from  the  testimony 
or  varying  the  testimony  that  was  intro- 
duced in  the  former  trial.  The  supreme 
court  of  this  state  decided  that  this  note  is 
not  the  note  of  the  corporation,  and  that  its 
officers  who  signed  it  had  no  authority  to 
execute  the  corporate  note,  or  bind  said  cor; 
poration."  The  objections  of  the  defendant 
were  sustained,  the  note  was  excluded,  and 
judgment  given  against  the  plaintiffs  for  de- 
fendant's costs,  taxed  at  $210.  The  plain- 
tiffs duly  excepted  to  the  rulings  of  the 
court  The  appellants,  J.  M.  Wright  and  S. 
C.  Wright,  the  heirs  at  law  of  S.  C.  Wright 
deceased,  and  the  distributees  of  his  estate, 
being  this  appeal  from  the  order  of  the  court 
excluding  said  note,  and  from  the  judgment 
rendered  against  the  plaintiffs  for  costs. 
The  appellants  urge  several  assignments  of 
error,  but  from  the  view  we  feel  compelled 
to  take  of  the  case  it  is  not  material  for  this 
court  to  pass  upon  any  except  the  second, 
which  goes  to  the  vitals  of  the  case,  and  is 
as  follows,  to  wit:  "The  court  erred  in  re- 
fusing to  admit  in  evidence  the  promissory 
note  for  $2,000,  sued  upon  and  set  out  in  the 
complaint  as  being  invalid,  and  as  having 
been  given  for  an  outlawed  note  for  the 
same  amount  by  the  president  and  secretary 
of  the  company,  for  the  reason  that  no  such 
defense  Is  set  out  or  pleaded  in  defendant's 
answer,  the  testimony  showing,  also,  that 
the  members  of  the  board  of  trustees  of  the 
defendant  had  knowledge  of  the  manner  and 


purpose  in  and  for  which  said  note  was 
given;  that  interest  had  been  paid  thereon, 
monthly,  for  more  than  two  years  after  the 
note  sued  on  had  been  given;  the  testimony 
further  showing  that  it  was  the  custom  of 
the  company  to  transact  similar  business  in 
this  same  manner;  and  there  is  nothing  in 
the  testimony  showing  or  tending  to  show 
that  said  note  is  invalid,  or  that  said  com- 
pany has  ever  repudiated  the  acts  of  its  offi- 
cers who  executed  said  note." 

The  first  question  to  be  determined  is,  was 
the  same  state  of  facts  presented  on  the 
former  appeal  as  is  presented  on  this  one, 
upon  the  vital  question  at  Issue  In  the  plead- 
ings? From  the  most  careful  examination 
of  the  evidence  set  out  in  the  transcript  here, 
and  the  evidence  disclosed  in  the  opinions 
of  the  majority  and  minority  of  this  court  on 
the  former  appeal,  we  find  no  material  dif- 
ference affecting  the  question  of  the  validity 
of  the  note.  It  is  true,  as  suggested  by  coun- 
sel for  *  appellants  In  their  brief,  that  Mr. 
Helm  was  not  examined  at  the  second  trial 
as  a  witness  on  questions  concerning  the 
note,  and  that  his  testimony  given  on  the 
first  trial  does  not  appear  in  this  appeal. 
We  regard  the  testimony  of  Mr.  Helm  found 
in  Edwards  v.  Water  Co.,  21  Nev.  469,  34 
Pac.  381,  on  the  controlling  issue  made  by 
the  pleadings,  as  favorable  to  the  appellants 
in  their  contention  on  the  issue  of  the  validi- 
ty of  the  note,  whatever  Its  force  may  be  as 
proof  of  .payment  or  on  other  matters  pre- 
sented on  the  former  appeal.  So  regarding 
it,  the  fact  that  his  testimony  is  not  in  this 
case  now  cannot  be  fairly  urged  by  the  ap- 
pellants as  showing  that  they  have  set  up  a 
different  state  of  facts,  and  more  favorable 
to  them,  on  this  appeal,  than  was  presented 
In  the  record  on  the  former  one  as  to  the 
validity  of  the  note,  the  establishment  of 
which  is  essential  to  the  maintenance  of  this 
action.  When  this  case  was  before  the  su- 
preme court  under  the  title  of  Edwards  v. 
Water  Co.,  reported  in  21  Nev.  469,  34  Pac. 
381,  the  several  questions  presented  and  ar- 
gued by  the  respective  parties  now  were 
then  before  the  court  and  determined.  The 
validity  of  the  note  is  an  issue  made  by  the 
pleadings,  and  was  properly  presented,  ar- 
gued, and  contested  on  the  former  hearing. 
Both  in  the  opinion  of  the  majority  and  mi- 
nority of  the  court,  there  is  an  elaborate  re- 
view of  the  evidence  and  the  authorities, 
and  this  vital  question  was  fully  entered  In- 
to and  discussed,  the  majority  of  the  court 
holding  against  the  contention  of  the  appel- 
lants. Although  it  does  not  appear  upon 
what  particular  ground  this  court  aflinned 
the  order  granting  a  new  trial,  it  did  decide 
"that  the  note  in  suit  does  not  bind  the  re- 
spondent." This  went  to  the  essence  of  the 
case,  and  is  fatal  to  appellants'  contention  on 
this  appeal.  Under  that  decision,  It  follows 
that  the  lower  court  did  not  err  In  excluding 
the  note.  That  decision  is  the  law  of  the  case, 
not  only  binding  on  the  parties  and  their 
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privies,  but  on  the  court  below  and  on  this 
court  itself.  A  ruling  of  an  appellate  court 
upon  a  point  distinctly  made  upon  a  previous 
appeal  is,  in  all  subsequent  proceedings  in 
the  same  case  upon  substantially  the  same 
facts,  a  final  adjudication,  from  the  conse- 
quences of  which  the  court  cannot  depart 
The  supreme  court  has  no  power  to  review 
its  own  judgments  in  the  same  case,  except 
upon  petition  for  rehearing,  in  accordance 
with  the  rules  established  for  that  purpose. 
Such  are  the  decisions  of  more  than  200 
cases,  decided  in  more  than  30  states  of  the 
Union,  besides  a  great  number  of  the  federal 
courts,  Including  the  supreme  court  of  the 
United  States.  A  list  of  these  cases  is  too 
extended  to  be  given  here,  but  they  may  be 
found  in  Herman  on  Estoppel  and  Res  Judi- 
cata (page  118  et  seq.).  Prom  these  rules, 
and  upon  these  authorities,  we  are  of  opin- 
ion that  the  judgment  of  the  district  court 
should  be  affirmed.    It  is  so  ordered. 

In  order  to  obviate  the  idea  of  an  "implied 
approval  of  the  former  decision,  and  to  leave 
us  unembarrassed  by  It  if  similar  cases  are 
presented  in  other  cases  for  consideration, 
it  is  proper  to  state  that  the  Judgment  on 
this  appeal  is  based  alone  Upon  the  ground 
of  res  Judicata. 

BIGELOW,  C.  J.,  and  BELKNAP,  J.,  con- 
cur. 

(11  Wash.  244) 

STATE  v.  GRIER. 
(Supreme  Court  of  Washington.    Feb.  20, 
1895.) 

Homicide— Killing  bt  Poison— Arrbst  of  Jodo- 
ment — Review. 

1.  Under  an  indictment  charging  murder  in 
the  first  degree  under  Pen.  Code,  §  1,  providing 
that  "every  person  who  shall  *  *  *  by"  ad- 
ministering poison  or  causing  the  same  to  be 
done,  kill  another  shall  be  deemed  gnilty  of  mur- 
der in  the  first  degree,"  a  conviction  may  be  had 
for  murder  in  the  second  degree  or  manslaugh- 
ter, under  Code  Civ.  Proc.  §  i319.  providing  that 
under  an  indictment  for  an  offense  consisting  of 
different  degrees,  the  defendant  may  be  convict- 
ed of  any  degree  inferior  to  the  degree  charged  in 
the  indictment 

2.  A  motion  in  arrest  of  judgment  and  for  a 
new  trial  in  a  criminal  action  may  be  heard  witL- 
out  the  defendant  being  present. 

3.  A  reversal  cannot  be  had  for  improper 
conduct  of  the  state's  attorney  upon  an  affidavit 
of  such  conduct  filed  in  the  court  below,  where 
the  record  contains  no  statement  of  the  facts  or 
bill  of  exceptions 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Helen  Grler  was  convicted  of  murder  In 
the  second  degree,  and  appeals.  Affirmed. 

W.  T.  Stoll  and  S.  P.  Domer,  for  appellant. 
James  E.  Fenton,  for  the  State. 

HOYT,  C.  J.  The  information  In  this  case 
charged  the  defendant  with  the  crime  of 
murder  In  the  first  degree  by  the  adminis- 
tration of  poison.  A  verdict  of  murder  in 
the  second  degree  was  returned  by  the  Jury, 


and,  after  motion  for  new  trial  had  been 
made  and  overruled,  judgment  was  render- 
ed thereon,  and  the  defendant  sentenced  to 
imprisonment  for  the  period  of  10  years. 
Thereafter  a  motion  in  arrest  of  judgment 
was  made  and  denied,  and  an  appeal  from 
the  judgment  and  sentence  prosecuted  to 
this  court.  Three  assignments  of  error  are 
relied  upon:  First,  that  the  court  erred,  be- 
cause the  verdict  found  the  defendant  guilty 
of  a  crime  not  charged  in  the  Information, 
and  of  which  the  defendant  had  no  notice; 
second,  that  the  court  erred  in  hearing  and 
denying  appellant's  motions  for  a  new  trial 
and  in  arrest  of  judgment  in  the  absence 
of  the  defendant;  and,  third,  that  the  court 
erred  in  allowing  the  deputy  prosecuting  at- 
torney to  conduct  himself  In  the  presence  of 
the  jury,  as  Is  stated  and  set  forth  in  the 
affidavits  of  Stoll  and  Domer. 

The  record  upon  appeal  contains  no  state- 
ment of  facts  or  bill  of  exceptions  by  the 
aid  of  which  the  doings  of  the  court  and 
jury  shown  by  the  transcript  can  be  inter- 
preted. It  follows  that  every  reasonable 
presumption  which  can  be  indulged  must  be 
Invoked  to  aid  such  doings  before  the  judg- 
ment and  sentence  will  be  reversed  on  ac- 
count thereof.  If  the  facts  shown  by  the 
record  would  warrant  us  in  entering  into  an 
investigation  of  the  argument  In  reference 
thereto,  the  first  assignment  of  error  would 
present  questions  of  importance  for  our  de- 
cision. In  such  argument  it 'is  contended 
that  under  the  provisions  of  our  statute 
murder  in  the  first  degree  by  the  adminis- 
tration of  poison  is  a  distinct  statutory  of- 
fense complete  In  itself,  and  without  any 
crime  lesser  than  the  principal  one  being 
Included  therein.  If  the  definition  of  this 
Crime  stood  by  itself,  and  had  no  connec- 
tion with  murder  in  the  first  degree,  as  oth- 
erwise defined,  there  would  be  force  in  this 
contention.  But  murder  in  the  first  degree, 
however  it  may  be  committed,  is  the  crime 
which  is  defined  in  the  section,  which  pro- 
vides that  one  of  the  methods  by  which  it 
may  be  committed  is  by  causing  the  death 
of  a  person  by  the  administration  of  poison. 
Such  being  the  fact,  there  is  no  distinction 
between  the  crime  of  murder  In  the  first  de- 
gree when  so  committed  and  the  crime  of 
murder  In  the  first  degree  when  committed 
by  other  means.  The  language  of  the  stat- 
ute is  that  every  person  who  shall  kill  an- 
other under  certain  circumstances  shall  be 
guilty  of  murder  in  the  first  degree,  and 
there  is  no  distinction  as  to  the  crime  grow- 
ing out  of  the  means  employed  for  Its  com- 
mission. We  are,  therefore,  of  the  opinion 
that  the  crime  set  out  In  the  statute  is  a 
single  one,  and  that,  by  whatever  means  It 
may  have  been  committed,  it  includes  the 
crime  of  murder  In  the  second  degree,  and 
manslaughter  as  thereafter  defined  in  the 
statute.  The  sections  defining  these  crimes, 
when  construed  with  section  1319  of  the 
Code  of  Civil  Procedure,  which  provides  that 
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"upon  an  Indictment  or  Information  for  an 
offense  consisting  of  different  degrees,  the 
Jury  may  find  the  defendant  not  guilty  of 
the  degree  charged  in  the  indictment  or  in- 
formation, and  guilty  of  any  degree  inferior 
thereto,"  authorized  the  verdict  rendered  in 
the  case  at  bar.  But  the  determination  of 
this  question  is  not  necessary  to  the  deci- 
sion of  this  case,  for  the  reason  that  the  ap- 
pellant is  not  in  a  position  to  raise  it  in  this 
court  The  transcript  shows  that  at  the 
time  the  verdict  was  received  the  defend- 
ant was  in  court  with  her  counsel,  that  she 
made  no  objection  to  the  form  of  the  ver- 
dict, and  took  no  exception  to  its  being' re- 
ceived by  the  court.  Under  these  circum- 
stances it  will  be  presumed  in  aid  of  the 
judgment  that  the  defendant  consented  to 
the  verdict.  If  such  verdict  was  received 
by  her  consent  or  request,  she  cannot  suc- 
cessfully assign  error  on  account  thereof. 
The  time  has  gone  by  when  a  defendant, 
even  in  a  criminal  case,  can  secure  a  re- 
versal on  appeal  on  account  of  a  ruling  uy 
the  trial  court  to  which  he  at  the  time  gave 
his  consent.  Not  only  was  no  objection 
made  at  the  time  the  verdict  was  received, 
but  in  the  motion  for  a  new  trial  thereafter 
made  no  relief  from  the  verdict  was  asked 
upon  the  ground  that  the  crime  of  which 
the  defendant  was  thereby  convicted  was 
not  charged  in  the  information.  Further,  it 
appears  from  the  transcript  that  after  the 
overruling  of  the  motion  for  a  new  trial  the 
defendant  was  asked  if  she  had  anything 
to  say  why  the  judgment  of  the  court 
should  not  be  pronounced  against  her,  and 
that  she  said  nothing  except  to  refer  to 
what  she  had  before  said;  that,  after  such 
statement,  the  court  adjudged  her  guilty  in 
accordance  with  the  verdict  of  the  jury, 
and  sentenced  her  to  imprisonment;  that 
no  objection  was  made  or  exception  taken 
to  the  action  of  the  court  In  so  doing;  and 
that  it  was  not  until  after  all  this  had  been 
done  that  the  motion  in  arrest  of  judgment 
was  filed,  and  for  the  first  time  the  point 
now  relied  upon  presented  for  the  decision 
of  the  court.  Under  these  circumstances, 
such  objection  to  the  verdict -and  the  judg- 
ment and  sentence  thereon  furnishes  no 
ground  for  a  reversal  by  the  appellate  court. 

As  to  the  second  error  it  Is  only  necessary 
to  say  that,  in  our  opinion,  the  motions  for 
a  new  trial  and  in  arrest  of  judgment  were 
properly  heard  by  the  court  In  the  absence 
of  the  defendant,  and  that,  even  if  she  had 
a  right  to  be  present,  it  was  waived  by  the 
action  of  her  counsel  at  the  time  the  mo- 
tions were  heard. 

The  other  assignment  of  error  has  noth- 
ing in  the  record  on  which  it  can  stand.  It 
is  founded  upon  certain  allegations  contain- 
ed In  an  affidavit:  filed  in  the  court  below  as 
to  the  conduct  of  the  deputy  prosecuting 
attorney  in  the  course  of  his  closing  argu- 
ment to  the  jury,  and  If  therefrom  we  could 
assume  that  the  conduct  of  such  officer  was 


as  set  out  in  such  affidavit,  there  would  be 
some  foundation  for  the  contention  of  the 
appellant  that  reversible  error  was  commit- 
ted by  the  court  in  allowing  it  It  is  prob- 
able, however,  that  we  should  not  be  so  sat- 
isfied that  the  defendant  had  been  injured 
by  such  statement  that  we  should  reverse 
the  case  on  that  account.  However  that 
may  be,  there  is  nothing  In  the  record  to 
show  that  the  prosecuting  attorney  conduct- 
ed himself  as  stated  in  the  affidavit  referred 
to.  Before  this  court  could  take  notice  of 
such  conduct  the  facts  in  relation  thereto 
must  have  been  found  by  the  court,  and 
made  a  part  of  the  record  by  a  statement  of 
facts  or  bill  of  exceptions.  Without  such 
finding  It  cannot  be  here  assumed  that  the 
conduct  of  the  deputy  prosecuting  attorney 
was  as  claimed  by  the  appellant  The  judg- 
ment and  sentence  will  be  affirmed. 

DUNBAB  and  SCOTT,  JJ.,  concur.  AN- 
DERS, J.,  concurs  in  the  result 

GORDON,  J.  I  concur  in  the  result  but 
not  in  what  is  said  concerning  the  recep- 
tion of  the  verdict.  The  verdict  was  regu- 
lar In  form,  and  was  adverse  to  the  defend- 
ant She  has  a  right  to  assail  it  upon  mo- 
tion for  new  trial  as  being  "contrary  to  law 
and  evidence,"  and  such  was  her  motion  bar 
low. 


(5  Wyo.  263) 

In  re  BOULTER. 
(Supreme  Court  of  Wyoming.   March  28,  1895.) 

Right  to  Bail  Pending  Appeal— Constitution- 
ality of  Law. 
Rev.  St.  §  3326,  providing  that  a  person 
convicted  of  a  felony,  sentence  being  suspended 
pending  appeal,  shall  be  imprisoned  until  the 
appeal  is  determined,  does  not  conflict  with 
Const,  art  1,  §  14,  providing  that  "all  persons 
shall  be  bailable  by  sufficient  sureties,  except 
for  capital  offenses  when  proof  is  evident  or 
the  presumption  great." 

Collingwood  Boulter  was  convicted  of  man- 
slaughter, and  applied  to  be  admitted  to 
ball  until  his  appeal  was  heard  and  deter- 
mined.   Petition  dismissed. 

Ralph  E.  Esteb,  for  petitioner.  B.  F.  Fow- 
ler, Atty.  Gen.,  and  Baird  &  Churchill,  for 
sheriff  of  Laramie  county,  respondent 

GROESBECK,  C.  J.  The  petitioner  was 
convicted  of  the  crime  of  manslaughter  in 
the  district  court  for  Laramie  county,  and, 
after  the  verdict  of  the  jury,  he  made  a  mo- 
tion for  a  new  trial  In  that  court,  which  was 
overruled.  He  objected  to  the  imposition  of 
sentence  against  him  pending  proceedings 
in  error,  which  he  announced  he  was  about 
to  institute,  but  this  objection  was  overrul- 
ed, and  he  was  sentenced  to  Imprisonment 
in  the  penitentiary  for  the  term  of  six  years. 
Thereupon  he  gave  notice  of  his  intention 
to  apply  for  a  writ  of  error,  and  at  his  re- 
quest the  district  court  suspended  the  execu- 
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tlon  of  his  sentence  until  the  next  term  of 
that  court.  His  application  for  bail  pending 
his  appeal,  which  has  not  yet  been  perfect- 
ed, as  no  writ  of  error  has  been  applied  for, 
was  refused  by  the  district  court,  and  by 
habeas  corpus  he  seeks  to  be  admitted  to 
ball  pending  his  proceedings  in  error  In  this 
court,  which  he  asserts  he  will  prosecute. 
The  statute  applicable  to  his  case  reads  as 
follows:  "Whenever  a  person  shall  be  con- 
victed of  a  felony,  and  the  judgment  shall 
be  suspended  as  aforesaid,  it  shall  be  the 
duty  of  the  court  to  order  the  person  so  con- 
victed into  the  custody  of  the  sheriff,  to  be 
imprisoned  until  the  case  in  error  be  dis- 
posed of."  Rev.  St  Wyo.  §  3326.  The  peti- 
tioner claims  that  this  statute,  which  was 
enacted  prior  to  the  adoption  of  the  consti- 
tution of  the  state,  under  the  territorial  re- 
gime, Is  repugnant  to  the  bill  of  rights, 
which  contains  the  following  provision:  "All 
persons  shall  be  bailable  by  sufficient  sure- 
ties, except  for  capital  offenses  when  the 
proof  is  evident  or  the  presumption  great." 
Const  Wyo.  art.  1,  5  14,  cl.  1.  He  Insists 
that  this  language  is  broad  enough  to  Include 
all  persons  convicted  of  a  felony,  less  than 
capital,  after  as  well  as  before  conviction  of 
the  offense;  and  that  notwithstanding  the 
statute,  he  Is  entitled  to  ball  during  the 
pendency  of  the  cause  on  error. 

Under  the  common  law,  ball  in  felony  cas- 
es was  not  granted  as  a  matter  of  right,  but 
the  power  to  admit  to  bail  was  lodged  in 
the  court  of  king's  bench  and  the  judges 
thereof,  and  was  a  matter  of  discretion,  and 
not  a  matter  de  Jure.  There  are  English 
cases  where  bail  has  been  granted  after 
conviction  of  a  felony,  but  they  present  ex- 
traordinary circumstances,  where  there  was 
some  doubt  as  to  the  law  of  the  case  or  of 
the  prisoner's  guilt  In  most  of  the  states 
of  the  Union,  aided  by  express  legislation, 
which  has  been  termed  "the  more  merciful 
conclusion,"  bail  is  granted  after  conviction 
when  a  sound  and  cautious  discretion 
prompts,  though  not  so  freely  as  before  ver- 
dict BIsh.  Cr.  Proc.  (New)  §  253.  Our 
statute  takes  away  this  discretion  in  cases 
of  conviction  of  felony,  but  in  misdemeanor 
cases  the  trial  court  is  directed  to  suspend 
the  execution  of  the  sentence  only  where  the 
convicted  person  enters  into  a  recognizance, 
with  such  security  as  the  court  may  require, 
conditioned  that  such  person  so  convicted 
and  sentenced  of  a  misdemeanor  shall  ap- 
pear at  the  next  term  of  the  court  from 
term  to  term,  until  the  case  In  error  be  de- 
termined, and  abide  the  judgment  or  sen- 
tence of  the  court.  Rev.  St  f  3328.  In  cas- 
es of  felonies  the  supreme  court  or  the  judge 
allowing  the  writ  of  error  orders  the  sus- 
pension of  the  execution  of  the  sentence  un- 
til such  case  shall  be  heard  and  determined 
In  the  supreme  court,  and  this  rule  applies 
also  to  misdemeanors.  Id.  §§  3365,  3356. 
Another  statute  of  more  recent  enactment 
provides  that  "all  offenses  shall  be  bailable 


under  the  laws  of  Wyoming,  by  suffidest 
sureties,  except  capital  offenses,  when  the 
proof  is  evident  or  the  presumption  great: 
provided,  that  no  person  shall  be  admitted 
to  ball  after  indictment  has  been  found 
against  him  charging  a  capital  offense." 
Sess.  Laws  1890,  c.  23.  This  statute  did  not 
repeal  any  existing  law  in  express  terms. 
With  the  exception  of  the  proviso  which 
limited  the  right  of  bail  in  capital  cases, 
when  the  proof  is  evident  or  the  presump- 
tion great  to  proceedings  prior  to  the  finding 
of  the  indictment  it  is  substantially  the 
guaranty  of  the  constitution.  Such,  then, 
was  the  state  of 'the  law  at  the  time  of  the 
admission  of  the  state  into  the  Union.  Mis- 
demeanors were  bailable  offenses  even  after 
conviction;  felonies  less  than  capital  were 
bailable  until  conviction  and  sentence;  and 
capital  offenses  were  bailable  until  the  find- 
ing of  the  Indictment.  The  discretion  of 
the  judges,  sometimes  used  in  England 
after  conviction,  in  felony  cases,  but  caa- 
tiously  exercised,  was  withdrawn  and  bail 
before  conviction,  except  in  capital  cases, 
became  a  matter  of  right  It  is  contend- 
ed that  the  statutory  rule  was  changed  by 
the  general  words  of  the  constitution,  and 
that  "all  persons"  except  those  accused  of 
capital  offenses,  where  proof  is  evident  or 
the  presumption  great,  are  entitled  to  bail  ac 
a  matter  de  jure,  after  as  well  as  before 
conviction.  If  this  be  true,  there  is  no  lim- 
it to  the  power  to  bail  in  felonies  less  than 
capital,  and  the  rule  of  the  common  law 
absolutely  denying  ball  after  the  sentence 
has  gone  into  effect  or  execution  is  abro- 
gated, and  we  would  witness  the  strange 
spectacle  of  convicts  in  the  penitentiary  re- 
leased on  bail  during  the  pendency  in  this 
court  of  proceedings  in  error,  or  perhaps 
even  where  no  proceedings  in  error  had  been 
instituted,  and  where  the  application  to  bafl 
Is  capriciously  made.  We  are  not  willing  to 
attribute  such  a  construction  to  the  words 
of  the  constitution  permitting  bail,  as  there 
must  be  a  time  when  the  right  to  bail  must 
absolutely  cease.  The  common-law  rule 
withholding  the  right  to  bail  after  the  sen- 
tence had  gone  into  execution  was  a  check, 
and  a  wholesome  one,  on  the  discretion  of 
the  court  or  Its  judges,  and  it  will  not  be  se- 
riously contended  that  the  constitution  has 
invented  a  new  rule  in  this  respect.  The 
object  and  purpose  of  the  constitutional  pro- 
vision are  to  allow  bail  as  a  matter  of  right, 
and  to  take  away  the  discretion  of  the 
judges.  It  first  found  root  in  the  ordinance 
Of  1787,  creating  the  Northwest  Territory, 
and  from  that  source  found  Its  way  into  the 
supreme  law  of  most  of  the  states  with  vary- 
ing phraseology.  Street  v.  State,  43  Mtea.  t 
Some  of  the  constitutions  of  the  states,  re- 
lating to  ball,  contain  an  express  provisos 
that  the  right  to  ball  terminates  upon  con- 
viction; in  others,  the  language  is  similar  to 
ours.  There  are  but  few  cases  directly  to 
point  and  it  would  seem  that  the  power  to 
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admit  to  ball  after  conviction,  where  there  is 
no  statutory  or  constitutional  provision  grant- 
ing such  a  right,  has  been  rarely  invoked. 
The  earliest  case  in  this  country  is  that  of 
State  v.  Ward,  2  Hawks,  443.   The  defend- 
ant was  indicted   for  passing  counterfeit 
money,  and,  after  his  conviction  and  sen- 
tence, there  arose  a  point  on  his  prayer  to  be 
balled  pending  appeal.   The  Judge  delivering 
the  opinion  said  upon  this  point:  "I  think  that 
the  clause  in  the  constitution  which  declares 
that  all  prisoners  shall  be  bailable  by  suffi- 
cient securities,  unless  for  capital  offenses, 
where  the  proof  Is  evident  or  the  presump- 
tion great,  relates  entirely  to  prisoners  be- 
fore conviction,   for,  although  the  words 
'where  the  proof  is  evident  or  the  presump- 
tion great'  relate  to  capital  cases  only,— that 
is,  to  prisoners  in  capital  cases,— the  mean- 
ing is  evidently  prisoners  before  conviction, 
for  after  conviction  there  is  no  such  thing  as 
proof  and  presumption;  all  Is  certainty;  and 
that  the  word  'prisoners'  must  be  understood 
alike  In  each  member  of  the  sentence,— that 
is,  prisoners  before  conviction.   And  persons 
remain  convicted   of  the  offense,  notwith- 
standing the  appeal;  for  the  appeal  Is  for 
matter  of  law  only.   The  facts  remain  unaf- 
fected by  the  appeal,  unlike  the  cases  of  ap- 
peal for  matters  of  fact  as  well  as  for  mat- 
ters of  law,  and  where  a  new  trial  de  novo 
is  given  on  appeals  from  the  county  to  the 
superior  courts,  or  from  a  single  justice  to  the 
county  court,  where  the  appeal  annihilates 
the  verdict  and  judgment  both."   In  petty 
misdemeanors,  after  conviction,  the  appeal 
was  held  to  be  a  matter  of  right,  but  that  an 
Indiscriminate  right  of  going  at  large  after 
an  appeal  upon  giving  ball  would  render  the 
criminal  law  a  dead  letter.   The  decision  of 
tuls  court  would  seem  to  be  In  harmony  with 
our  statutes  before  the  constitution  was  op- 
erative, to  allow  bail  as  a  matter  of  right 
after  conviction  of  a  misdemeanor,  and  deny- 
ing ball  after  conviction  of  a  felony;  and 
the  construction  of  the  clause  in  the  constitu- 
tion of  that  state  similar  to  ours  was  that 
the  right  to  bail  did  not  extend  to  persons 
convicted  of  a  felony.   To  the  same  effect 
as  this  decision  in  North  Carolina  is  the  de- 
cision of  the  supreme  court  of  California  in 
the  case  of  Ex  parte  Voll,  41  Cal.  29,  under 
petition  for  writ  of  habeas  corpus  for  the 
purpose  of  admitting  one  to  bail  convicted  of 
manslaughter  while  his  appeal  was  undeter- 
mined.  The  provision  of  the  constitution  of 
that  state  relating  to  ball  is  akin  to  ours  in 
that  respect,  and  the  statute  there  provided 
that  a  person  charged  with  such  an  offense 
as  manslaughter  might  be  admitted  to  ball 
before  conviction  as  a  matter  of  right,  but 
after  conviction,  as  a  matter  of  discretion 
only.    It  was  held  that  such  a  statute  was 
not  unconstitutional  as  being  more  restrictive 
than  the  constitution,  as  the  provision  of  the 
latter  was  designed  only  to  alter  the  rule  of 
the  common  law  as  to  certain  criminal  cases 
before  conviction,  and  that  bail  after  convic- 
tion was  still  left  discretionary  as  at  com- 


mon law,  with  the  modifications  wrought  by 
the  statute.  The  court  was  of  the  opinion, 
by  a  bare  majority  of  Its  members,  two 
judges  not  expressing  an  opinion,  that  the 
constitution,  in  declaring  bail  to  be  a  matter 
of  right,  had  in  view  only  those  cases  where- 
in the  guilt  of  the  party  had  not  already  been 
judicially  ascertained,  in  cases  in  which  the 
prisoner  yet  stood  upon  his  plea  of  not 
guilty,  when  surrounded  with  all  the  pre- 
sumptions with  which  the  law  delights  to  en- 
compass him;  but  when  the  trial  Is  had, 
and  his  plea  proven  untrue,  the  law  will  not 
stultify  Itself  by  presuming  him  other  than 
it  has  adjudged  him  to  be.  It  was  said,  in 
the  course  of  the  opinion,  that  the  absolute 
right  to  bail  after  conviction,  as  well  as  be- 
fore, would  lead  to  the  result  that  no  convict 
would  be  punished  for  his  crime  If  he  had 
either  wealth  or  friends,  and  would  operate 
as  a  mere  money  commutation  for  the  In- 
famous punishment  which  the  law  provides 
for  the  perpetration  of  crime,  and,  construing 
the  language  of  the  constitution  in  its  literal 
sense,  ball  must  be  taken  in  any  case,  wheth- 
er or  not  there  be  an  appeal,  and  that  this  ab- 
surd result  was  not  contemplated  by  the 
framers  of  the  constitution.  This  case  was 
affirmed  by  a  later  decision.  Ex  parte  Small- 
man,  40  Cal.  35.  The  Case  of  Longworth,  7 
La.  Ann.  247,  holds  the  contrary  view.  It 
was  one  of  peculiar  hardship,  as  the  petitioner 
had  been  convicted  of  the  offense  of  larceny, 
and  sentenced  to  Imprisonment  in  the  peni- 
tentiary for  one  year.  He  took  an  appeal  to 
the  supreme  court,  but  immediately  after- 
wards was  pardoned  by  the  governor,  or 
rather  reprieved,  under  the  peculiar  statute 
of  the  state  then  in  force,  which  provided 
that  the  object  of  executive  clemency  should 
be  confined  In  the  parish  prison  until  the 
meeting  of  the  next  legislature,  which  In  this 
case  did  not  convene  in  regular  session  for 
two  years,  in  order  that  the  sense  of  the  sen- 
ate might  be  made  known  as  to  their  con- 
currence with  the  executive  In  a  pardon. 
The  court  Indicated  Its  views  at  length,  and 
held  reluctantly  that  the  constitutional  pro- 
vision did  not  take  away  the  discretionary 
power  which  the  judges  possessed  at  common 
law  to  admit  to  ball  after  conviction  and 
pending  appeal.  It  is  admitted  in  the  opin- 
ion that  this  power  was  cautiously  exercised 
by  the  British  judges,  as  the  best  security  to 
obtain  the  body  of  a  convict  was  the  "four 
walls  of  the  prison";  but  it  Is  contended  that 
the  power  was  exercised  In  a  number  of 
cases,  Including  one  of  manslaughter,  where 
the  conviction  was  afterwards  affirmed,  and 
the  defendant  branded  for  the  crime.  The 
provision  of  the  Louisiana  constitution  was 
like  ours,  and  it  was  determined  that  bail  be- 
came a  matter  of  right  even  after  conviction, 
and  that  the  statute  denying  bail  In  such 
cases  was  unconstitutional.  This  decision 
was  reached  with  extreme  reluctance,  one  of 
the  judges  dissenting,  and  adhering  to  the 
doctrine  of  the  North  Carolina  case  (State 
v.  Ward),  supra,  and  with  the  knowledge 
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that  a  constitutional  convention  was  near  at 
band,  where  the  alleged  defect  In  the  broad 
and  general  language  could  be  remedied  and 
restricted.  This  suggestion  bore  fruit,  and, 
in  tbe  constitution  succeeding  tbis  decision, 
bail  after  conviction  was  denied  in  cases 
where  the  punishment  was  death  or  by  Im- 
prisonment at  hard  labor.  Yet  the  same 
court,  in  a  later  case  (State  v.  Roger,  7  La.  | 
Ann.  382),  while  the  decision  in  Longworth's 
Case  was  yet  the  law  In  Louisiana,  upon 
habeas  corpus  proceedings  In  the  case  of  one 
accused  of  murder  for  bail  before  trial,  on 
tbe  ground  that  he  could  not  obtain  a  trial 
at  the  ensuing  term  of  the  district  court,  the 
bail  was  refused,  and  a  speedy  trial  of  his 
cause  was  directed.  Speaking  of  the  former 
case,  tbe  Court  says:  "Although  bound  to 
grant  a  writ  of  habeas  corpus  to  bail,  even 
after  conviction,  as  decided  by  this  court  In 
Longworth's  Case,  yet  we  exercise  the  power, 
as  Intimated  in  that  case,  with  reluctance, 
because,  in  doing  so,  we  are  obliged  to  hold 
a  law  of  the  general  assembly  to  be  uncon- 
stitutional, because  this  court  was  divided  in 
opinion,  and  because  the  district  court  holds 
a  contrary  opinion,  and  because  we  are  all 
sensible  of  the  evils  to  which  tbe  exercise 
of  the  power  may  lead.  It  is  our  duty,  there 
fore,  to  avoid  the  exercise  of  the  power,  if  It 
can  be  done  consistently  with  the  rights  of 
the  applicants.  We  thought  it  could  be  done 
in  tbis  case  by  affording  him  an  immediate 
trial,  which  we  directed."  In  Ex  parte  Ezell, 
40  Tex.  451,  the  doctrine  of  the  Louisiana 
court  was  repudiated,  that  of  the  North  Caro- 
lina cas%  In  State  v.  Ward  adopted,  and,  in 
addition  to  the  grounds  given  in  the  case 
approved,  the  Texas  court  held  that  there 
were  constitutional  restrictions  in  that  state 
upon  the  right  to  appeal  in  criminal  cases, 
which  was  not  a  matter  of  right,  but  only  al- 
lowed by  the  supreme  court  or  some  judge 
thereof  upon  an  inspection  of  the  refcord, 
where  It  was  believed  that  some  error  had 
been  committed.  The  further  reason  found 
in  this  case  was  that  the  exception  made  as 
to  bail  In  capital  cases,  "when  the  proof  Is 
evident  and  the  presumption  great,"  was  of 
value  in  explaining  and  determining  the  force 
of  the  general  language  of  the  sentence,  and 
the  exception  having  reference  to  the  proof 
upon  which  a  prisoner  is  bailable  Is  alluded 
to  as  indicating  the  class  of  "prisoners"— in 
our  constitution  "persons"— to  which  the 
clause  is  applicable,  whether  the  prisoners  be 
charged  with  capital  or  less  felonies.  The 
opinion  further  declares  that  the  right  to  bail, 
which,  In  common  with  other  great  constitu- 
tional rights,  was  secured  after  a  long  strug- 
gle against  tyranny  and  oppression,  was  the 
right  to  bail  before  conviction,  the  grievance 
complained  of  being  the  treatment  of  pris- 
oners before  trial  and  conviction.  This  case 
was  affirmed  in  Ex  parte  Schwartz,  2  Tex. 
App.  80.  It  is  directly  in  point  here,  particu- 
larly as  we  haTe  no  direct  constitutional  pro- 
vision allowing  appeals  as  a  matter  of  right 


In  criminal  cases,  except  that  this  court  is 
clothed  with  appellate  jurisdiction  in  criminal 
as  well  as  in  civil  causes,  and  is  Invested  with 
a  general  superintendence  and  control  over 
all  inferior  courts,  under  such  rules  and  regu- 
lations as  are  prescribed  by  law  (Const.  Wyo. 
art  5,  §  2) ;  but  the  statute  relating  to  appeals, 
and  which  has  stood  practically  untouched  for 
a  quarter  of  a  century,  provides  for  the  allow- 
ance of  writs  of  error  In  criminal  causes,  "for 
good  cause  shown,"  upon  the  application  of 
the  defendant,  verified  by  him  and  by  his  at- 
torney, if  he  have  one,  dispensing  with  the 
necessity  of  inspecting  the  record,  until  very 
recently  required.    Sesfl.  Laws  1895,  c.  27. 

It  has  been  the  practice  lately  In  this 
court  to  allow  writs  of  error  pro  forma,  but 
this  is  a  matter  of  grace.  Either  the  court 
or  judge  to  whom  the  application  for  the 
writ  of  error  is  made  may  refuse  the  writ 
if  it  does  not  appear  that  sufficient  reasons 
exist  for  its  allowance.  Donovan  r.  Ter- 
ritory, 3  Wyo.  90,  2  Pac.  532.  Other  restric- 
tions are  imposed  in  the  statute  regulating 
appeals  in  criminal  cases,  among  which  is 
the  limitation  of  the  time  within  which  the 
application  for  the  writ  of  error  must  be 
made,  such  period  being  one  year  after  the 
rendition  of  the  judgment.  It  was  with  all 
these  provisions  in  view,  relating  to  ball  and 
the  institution  of  proceedings  in  error,  with 
the  various  limitations  Imposed  by  law  as 
to  time  and  method  of  procedure,  that  the 
constitutional  provision  was  embodied  in 
our  organic  law  relating  to  ball.  It  was 
never  the  practice  to  let  to  bail  in  this  Juris- 
diction after  conviction,  and  this  was  well 
known  to  the  framers  of  the  constitution,  a 
large  number  of  whom  were  learned  in  the 
law,  and  from  long  residence  were  familiar 
with  the  laws  and  practice  of  the  territory. 
They  evidently  had  no  desire  to  work  any 
radical  changes  in  existing  laws,  except 
where  the  changes  were  clearly  expressed; 
and  there  Is  no  indication  anywhere  in  the 
constitution  of  an  intention  to  enlarge  the 
power  of  admission  to  bail,  particularly  to 
persons  convicted  of  crime.  The  construc- 
tion adopted  in  Texas.  California,  Ohio,  and 
North  Carolina,  and  feebly  opposed  In  Lou- 
isiana, seems  to  be  the  one  to  govern  us 
here.  The  guaranty  of  our  constitution  is 
the  familiar  one  of  a  speedy  trial  before  an 
impartial  jury,  and  the  right  to  admission 
to  bail  pending  the  trial,  save  only  in  cap- 
ital cases,  where  the  proof  is  evident  or  the 
presumption  great,  and  these  words  of  lim- 
itation to  the  grant  of  right  to  the  citizen 
explain  the  meaning  of  the  entire  guaranty. 
In  capital  offenses,'  after  conviction,  the 
presumption  Is  always  great  and  tbe  proof 
evident  of  the  guilt  of  the  defendant,  and 
therefore  ball  is  not  granted  to  one  con- 
victed of  a  capital  crime.  This  seems  a 
guide  to  lead  to  the  determination  of  the 
time  when  the  constitutional  guaranty  of 
the  right  to  give  bail  ceases.  All  persons 
thus  granted  the  right  must  necessarily  be 


Digitized  by 


Wyo.) 


MILLER  t>.  SCHOOL  DIST.  NO.  & 


879 


of  the  same  general  class;  namely,  those 
accused  of  crime,  and  before  conviction. 
The  constitutional  provision,  being  thus  con- 
strued, affords  bail  to  all  persons  accused 
of  crime  less  than  capital  before  convic- 
tion; and  it  therefore  grants  no  such  right 
after  conviction,  for  at  that  time  and  there- 
after, so  far  as  the  constitution  is  concern- 
ed, the  right  to  bail  is  left  as  it  existed  at 
common  law,— a  matter  of  discretion  to  be 
exercised  by  the  proper  courts  and  their 
Judges.  But  the  legislature  has  taken 
away  this  discretion,  at  least  after  sen- 
tence, and  directed,  by  the  express  provi- 
sions of  the  statute  quoted,  that  a  person 
convicted  of  a  felony,  where  the  execution 
of  the  sentence  is  suspended  at  his  request, 
shall  be  imprisoned  until  his  proceedings  in 
error  are  disposed  of.  The  legislature  un- 
doubtedly has  the  power  to  provide  for  ball 
after  conviction  and  upon  the  suspension  of 
the  sentence.  Ex  parte  Voll,  41  C'al.  29;  Ex 
parte  Dyson,  25  Miss.  356.  It  has  not  done 
so,  however,  but  has  expressed  itself  to  the 
contrary,  in  a  statute  whose  terms  are  sus- 
ceptible of  but  one  construction.  These 
views  are  amply  sustained  by  the  supreme 
court  of  Ohio  In  Hampton  v.  State,  42  Ohio 
St.  401.  That  state  has  a  constitutional 
provision  respecting  bail  like  our  own,  and 
also  a  similar  statute.  The  Ohio  statute 
provides  that  "where  a  person  is  sentenced 
for  a  felony,  and  execution  of  the  sentence 
Is  suspended,  the  court  shall  order  him  in- 
to the  custody  of  the  sheriff,  to  be  impris- 
oned until  the  case  Is  disposed  of."  Rev. 
St.  §  7325.  The  court  held  in  the  case  last 
cited  that  after  conviction  and  until  sen- 
tence, pending  a  motion  for  a  new  trial,  by 
reason  of  the  peculiar  language  of  their 
statute,  the  court  had  a  discretion  to  admit 
to  bail,  or,  as  they  put  it,  the  power  to  take 
bail,  but  that  after  sentence  the  power  or 
discretion  was  taken  away  by  statute. 

Cases  may  occur  where  imprisonment  dur- 
ing the  pendency  of  proceedings  in  error 
or  appeals  in  criminal  cases  may  be  disas- 
trous to  the  health  of  the  convicted  person, 
but  the  law  does  not  provide  for  such  con- 
tingencies. In  this  case  no  such  reason  for 
admission  to  bail  arises,  as  no  showing  is 
made  of  the  sickness  of  the  petitioner,  and 
it  is  unnecessary  to  consider  the  applica- 
tion to  let  to  ball  from,  that  standpoint. 
However,  the  statute  makes  no  such  ex- 
ception, but  is  positive  in  its  requirement 
that  a  defendant  convicted  and  sentenced 
for  a  felony,  where  the  execution  of  his  sen- 
tence Is  suspended  upon  his  application, 
shall  be  imprisoned  until  his  case  in  error 
is  disposed  of.  The  statute,  which  we  are 
asked  to  denounce  as  repugnant  to  the  con- 
stitution, does  not  compel  the  defendant  to 
enter  a  prison.  The  "four  walls"  of  his 
place  of  confinement  are  erected  by  law  for 
bis  detention  until  his  appeal  can  be  deter- 
mined, and  therein  he  is  not  subjected  to 
prison  fare,  prison  rules,  or  the  garb  of 


servitude.  Upon  his  mere  request,  under 
the  humane  provisions  of  the  law,  he  is 
spared  all  the  humiliations  incident  to  his 
punishment,  if  he  so  desires,  until  the  court 
of  last  resort  decides  that  he  was  Justly 
condemned;  and,  under  the  rules  of  the  ap- 
pellate court,  his  case  takes  precedence  of 
nearly  all  civil  causes.  Owing  to  the  expe- 
dition with  which  the  work  Intrusted  to  this 
tribunal  has  been  conducted,  his  cause  may 
be  speedily  heard  and  promptly  determined, 
with  due  regard  to  the  gravity  of  a  cause 
where  the  liberty  of  the  citizen  Is  involved. 
The  statute  expressly  forbids  the  admission 
to  bail  of  a  persou  convicted  of  a  felony, 
after  sentence,  by  directing  that  he  shall  be 
Imprisoned  until  his  cause  In  error  is  dis- 
posed of,  and  the  constitution  extends  the 
right  to  ball  to  persons  before  judgment 
has  been  passed  In  crimes  of  this  magnitude, 
under  the  construction  that  we  are  com- 
pelled to  give  to  the  provisions  of  that  In- 
strument conferring  the  right  of  admission 
to  bail.  While  we  recognize  the  right  of 
the  legislature  to  enlarge  this  constitution- 
al grant  so  as  to  include  persons  sentenced 
for  a  felony,  this  court  has  no  power  and 
no  Inclination  to  invade  the  domain  of  the 
legislature,  and  confer  such  a  right  in  the 
face  of  the  unambiguous  direction  of  a  valid 
statute.  It  is  doubtful  if  the  position  of 
the  defendant  in  this  proceeding  secures 
him  any  footing  in  this  court,  Is  his  pro- 
ceedings In  error  have  not  been  initiated, 
and  nowhere  does  it  seem  that  ball  is  al- 
lowed under  either  constitutional  or  statu- 
tory authority  where  an  appeal  is  not  pend- 
ing; but  we  have  decided  the  application 
upon  the  main  point  involved,  as  it  was  ful- 
ly argued,  and  the  matter  was  submitted  to 
us  upon  that  proposition.  The  petitioner  is 
remanded  to  the  custody  of  the  sheriff  of 
Laramie  county,  and  his  petition  is  dis- 
missed. 

OONAWAY  and  POTTER,  JJ.,  concur. 


(5  Wyo.  217) 

MILLER  v.  SCHOOL  DIST.  NO.  8  IN  CAR- 
BUN  COUNTY. 
(Supreme  Court  of  Wyoming.    March  14,  1895.) 

Bonds  or  School  District  —  Election— Limita- 
tion op  Indebtedness — Validity. 

1.  A  vote  of  the  majority  of  those  present  at 
an  adjournment  of  an  annual  school  meeting,  in 
lavor  of  refunding  the  bonded  indebtedness  of 
the  school  district,  is  valid,  although  the  voters 
in  favor  of  the  bonds  were  not  a  majority  of 
the  voters  of  the  entire  district  or  of  those  who 
were  present  at  the  regular  annual  meeting,  un- 
der Sess.  Laws  1893.  c.  10,  J  1,  authorizing  the 
directors  of  school  districts  to  issue  such  bonds, 
provided  the  qualified  electors  of  the  district 
shall  so  determine  at  any  regular  or  special  meet- 
ing. 

2.  The  refunding  of  the  bonded  indebted- 
ness of  a  school  district  is  not  the  creation  of 
the  debt,  under  Const,  art.  10,  8  4,  providing  that 
no  debt  in  excess  of  the  taxes  of  the  current  year 
shall  be  created  by  any  municipality,  unless  the 
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proposition  shall  have  been  submitted  to  and 
approved  by  a  vote  of  the  people  thereof. 

3.  A  delay  of  17  months  between  a  vote  in 
favor  of  the  issuance  of  school-district  bonds  to 
refund  the  bonded  indebtedness  of  the  district, 
due  to  the  financial  stringency,  will  not  invali- 
date the  bonds  on  the  ground  of  remoteness  of 
the  time  of  their  issuance  from  the  time  of  the 
vote  authorizing  them. 

4.  Constitutional  and  statutory  restrictions 
upon  the  amount  of  bonded  indebtedness  that  a 
school  district  or  other  municipality  may  incur 
are  inapplicable  to  bonded  debts  created  before 
the  passage  of  any  restrictions  as  to  such  indebt- 
edness. 

Reserved  case  from  district  court,  Carbon 
county;  Jesse  Knight,  Judge. 

Action  by  Isaac  C.  JHller  against  school 
district  No.  3  of  Carbon  county  to  enjoin  th3 
issuance  of  school  bonds  to  refund  the  bond- 
ed debt  of  the  district.  Case  reserved.  In- 
junction denied. 

Craig  &  Chatterton,  for  plaintiff.  McMick- 
en  &  Blydenburgh,  for  defendant 

GROESBECK,  C.  J.  The  following  mate- 
rial facts  are  set  forth  in  the  agreed  state- 
ment filed  in  the  district  court  in  this  cause: 
Isaac  C.  Miller,  the  plaintiff,  is  a  resident 
taxpayer  and  qualified  elector  of  school  dis- 
trict No.  3  in  Carbon  county,  a  legally  or- 
ganized school  district.  In  1886  the  legisla- 
tive assembly  of  the  then  territory  of  Wyo- 
ming passed  an  act  authorizing  the  defend- 
ant school* district  to  Issue  bonds  to  the 
amount  of  $23,000,  for  the  purpose  of  build- 
ing a  schoolhouse  in  the  district,  and,  in  ac- 
cordance with  said  act,  the  bonds  of  the  dis- 
trict were  thereafter  issued  in  such  sum, 
bearing  interest  at  the  rate  of  8  per  centum 
per  annum,  which  are  a  valid  debt  against 
the  district  The  Interest  accrued  thereon 
and  $3,000  of  the  principal  has  been  paid, 
leaving  unpaid  on  .the  bonds  the  sum  of  $22,- 
000.  Under  the  authority  of  an  act  of  the 
second  state  legislature,  permitting  the 
school  districts  of  the  state  to  refund  their 
bonded  indebtedness,  notice  was  given  ac- 
cording to  law  of  the  regular  annual  school- 
district  meeting  to  be  held  on  Monday,  May 
1, 1893,  in  which,  among  other  things,  It  was 
stated  that  the  annual  school  meeting  would 
determine  by  ballot  whether  the  bonded  in- 
debtedness of  the  district  should  be  refunded 
in  accordance  with  said  act  (chapter  10,  Sess. 
Laws  1893),  and  in  this  respect  the  clerk  of 
the  school  district  followed  the  direction  of 
a  special  meeting  of  the  board  of  trustees 
held  April  18,  1893.  At  the  annual  school- 
district  meeting  held  pursuant  to  such  no- 
tice, and  under  the  provisions  of  the  statute, 
on  the  first  Monday  of  May,  1893,  being  the 
1st  day  of  that  month,  the  matter  of  refund- 
ing the  bonds  of  the  school  district  was  by 
resolution  referred  to  a  committee  to  report 
upon  at  a  subsequent  time,  to  which  the  an- 
nual meeting  was  adjourned.  At  the  annual 
meeting,  82  votes  were  cast  at  the  election 
of  trustee,  and  at  the  adjourned  annual  meet- 
ing, held  May  10,  1893,  the  committee  report- 


ed in  favor  of  the  refunding  proposition;  and 
thereupon  a  resolution  was  passed  authoris- 
ing the  board  of  directors  of  the  district  to 
issue  and  sell  the  refunding  bonds  of  the  dis- 
trict in  the  sum  of  $23,000,  then  outstand- 
ing, in  accordance  with  the  act,  the  bonds 
issued  to  be  known  as  the  "15-30  bonds," 
and  to  be  sold  at  the  lowest  possible  rate  of 
interest  A  ballot  was  taken  on  this  resolu- 
tion, and  it  was  adopted  by  a  tinanimon* 
vote  of  the  34  electors  present  After  the* 
proceedings,  the  district  board  corresponded 
with  various  parties  dealing  in  bonds,  rela- 
tive to  placing  the  refunding  bonds,  and  they 
were  advised  that,  owing  to  the  financial 
stringency  then  prevailing,  it  would  be  Im- 
possible to  sell  or  dispose  of  the  bonds;  and 
for  this  reason  the  district  board  took  no 
further  steps  towards  selling  the  bonds,  until 
October,  1894,  when  a  notice  offering:  for  s&k 
the  refunding  bonds  was  published  pursuant 
to  the  statute.  The  bids  tendered  under  this 
offer  were  opened  on  the  30th  day  of  Novem- 
ber, 1894,  and  the  bid  of  Mason,  Lewis  k 
Co.,  of  Chicago,  being  the  lowest  and  best 
bid,  was  accepted,  the  amount  of  the  indebt- 
edness, $22,000,  to  be  issued  in  bonds  to  be 
dated  January  1,  1895,  to  bear  interest  at  the 
rate  of  6  per  centum  per  annum,  the  price 
offered  being  $22,669,  or  $669  in  excess  of  the 
face  of  the  bonds,  and  the  bonds  were  to 
run,  as  advertised,  for  30  years,  to  be  re- 
deemable at  the  pleasure  of  the  district  after 
15  years  from  their  date.  The  amount  of 
the  bonds  of  said  school  district  at  the  time 
of  the  admission  of  the  state  into  the  Union. 
July  10,  1890,  was  less  than  4  per  centum  of 
the  assessed  valuation  of  the  taxable  prop- 
erty of  the  school  district  At  the  annual 
charter  election  held  in  the  city  of  Rawlins, 
which  lies  wholly  within  the  limits  of  the 
school  district,  held  on  the  second  Tuesday 
of  April  preceding  the  annual  school-district 
meeting,  more  than  500  votes  were  cast 
The  agreed  statement  of  facts  closes  with 
the  statement  that  the  board  of  trustees  or 
directors  of  the  school  district  is  threatening 
to  carry  out  its  agreement  by  issuing  the 
bonds  of  the  district  to  the  bidders  whose 
bids  were  accepted,  and  will  do  so  unless  re- 
strained from  so  doing,  and  an  injunction  is 
prayed  for  against  the  board  of  directors  of 
the  school  district 

The  plaintiff  claims,  under  the  agreed 
facts,  that  the  board  of  directors  or  trustees 
of  the  district  has  no  authority  to  issue  the 
refunding  bonds  as  contemplated  (1)  because 
the  qualified  electors  have  not  authorized  the 
same  as  required  by  law,  and  the  vote  of  34 
in  favor  of  the  issuing  of  the  bonds  at  the 
adjourned  annual  meeting,  it  is  alleged,  was 
not  a  majority  of  the  qualified  electors  of 
the  district  nor  even  a  majority  of  the  meet- 
ting,  as  it  was  an  adjourned  session  of  the 
same  meeting  at  which  82  votes  were  cast; 
(2)  because  the  debt  which  is  thus  to  be  cre- 
ated is  not  in  conformity  with  section  4  of 
article  16  of  the  constitution  of  the  state,  as 
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the  proposltloa  to  create  such  debt  bad  not 
been  submitted  to  a  vote  of  the  "people"  of 
■aid  school  district;  (3)  because  the  vote  tak- 
en May  10,  1893,  if  legal  at  that  time,  was 
not  for  the  issue  of  $22,000,  but  for  $23,000, 
of  refunding  bonds,  and  the  latter  proposi- 
tion has  never  been  submitted  to  the  electors 
of  the  district;  and  (4)  the  time  of  the  vote 
is  too  remote  from  the  time  of  the  issuance 
of  the  proposed  bonds.  The  defendant 
claims  that  the  proposed  issue  of  the  refund- 
ing bonds  is  legal  in  all  respects,  and  all  the 
necessary  preliminaries  have  oeen  fully  com- 
plied with  according  to  law. 

Upon  the  agreed  statement  of  facts,  sub- 
stantially as  recited,  the  district  court  for 
Carbon  county  found  that  an  important  and 
difficult  question  arose  in  the  case,  and  a 
number  of  questions  were  by  that  court  sub- 
mitted to  us  for  decision.  They  will  now 
be  considered  hi  detail. 

1.  "Was  the  vote  had  at  the  adjourned 
meeting  on  May  10,  1893,  sufficient  to  au- 
thorize the  issuance  of  these  bonds  by  the 
school  district?"  Answer.  Yes.  The  lan- 
guage of  the  act  (section  1,  c  10,  Sees.  Laws 
1893)  is:  "The  board  of  directors  of  each 
and  every  school  district  in  the  state  of  Wy- 
oming, are  hereby  authorized  to  issue  re- 
funding bonds  of  such  school  district,  for 
the  purpose  of  taking  up  outstanding  bonds 
of  such  school  district,  for  any  sum  not  ex- 
ceeding the  amount  of  outstanding  bonds: 
provided  that  the  qualified  electors  of  any 
such  school  district  shall  so  elect  and  deter- 
mine at  any  regular  meeting  or  at  any  special 
meeting  held  for  such  purpose."  There  is 
no  dispute  over  the  sufficiency  of  the  no- 
tice given  of  the  annual  meeting,  and,  In 
the  absence  of  any  statute  providing  a  dif- 
ferent rule,  the  electors  present  of  a  school 
district  are  competent  to  act  by  the  vote 
of  a  majority  of  the  meeting,  which  would 
be  a  quorum.  The  common-law  principle  is 
that  if  an  act  is  done  by  an  indefinite  body 
it  is  valid  if  passed  by  a  majority  of  those 
present  at  a  legal  meeting,  no  matter  how 
small  a  portion  of  the  whole  number  entitled 
to  be  present  they  may  constitute;  and  this 
has  been  deemed  applicable  to  the  town 
meetings  in  New  England,  which  Is  a  near 
approach  to  pure  democracy.  The  corporate 
power  in  the  New  England  towns  resides  in 
the  inhabitants  or  citizens  at  large,  and 
these  form  the  constituent  body.  If  the 
meeting  has  been  duly  warned  or  called, 
those  who  assemble,  though  less  than  a  ma- 
jority of  the  whole,  have  the  power  to  act 
for  and  bind  the  whole,  unless  It  Is  other- 
wise provided  by  law,  and  those  who  are 
absent  are  Justly  and  conclusively  presumed 
to  assent  fully  to  the  action  of  those  who 
attend.  Dill.  Mun.  Corp.  (4th  Ed.)  |  277, 
and  cases  there  cited.  The  authorities  seem 
to  be  uniform  on  this  point,  as  there  is  a  dis- 
tinction between  a  corporate  act  to  be  done 
by  a  definite  number  of  persons  and  one  to 
be  performed  by  an  indefinite  number.  In 
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the  former  case  a  majority  Is  necessary  to 

constitute  a  quorum,  and  no  act  can  be  done 
unless  a  majority  be  present,  and  in  the  lat- 
ter a  majority  of  any  number  of  those  ap- 
pearing may  act.  Ang.  &  A  Corp.  (11th  Ed.) 
I  501.  The  voters  absenting  themselves  from 
the  election  are  presumed  to  assent  to  the 
expressed  will  of  the  majority  voting  at  an 
election  held  in  pursuance  of  law  and  upon 
proper  notice,  and  so  with  those  who  do  at- 
tend and  who  do  not  vote  upon  the  proposi- 
tion, unless  the  statute  requires  a  different 
rule,  and  prescribes  that  the  majority  shall 
be  of  the  electors  present,  or  of  those  voting 
at  the  election.  State  v.  Swift,  69  Ind.  631, 
542;  State  v.  Binder,  38  Mo.  450;  People 
v.  Clute,  50  N.  Y.  451;  Smith  v.  Proctor,  130 
N.  Y.  319,  29  N.  E.  312.  The  last  case  cited 
gives  the  rule  of  the  common  law,  as  de- 
clared by  Lords  Mansfield  and  Denman,  to 
be  that  "whenever  electors  are  present,  and 
do  not  vote  at  all,  they  virtually  acquiesce 
in  the  election  made  by  those  who  do" 
(Oldknow  v.  Walnwright,  2  Burrows,  1017); 
and  that  a  vote  by  a  majority  of  a  meeting 
means  "a  majority  of  those  who  choose  to 
take  a  part  in  the  proceedings  of  the  as- 
sembly" (Gosling  v.  Veley,  7  Q.  B.  400); 
and  the  supreme  court  of  the  United  States 
says:  "All  qualified  electors  who  absent 
themselves  from  an  election  duly  called  are 
presumed  to  assent  to  the  expressed  will  of 
the  majority  of  those  voting,  unless  the 
law  providing  for  the  election  otherwise  de- 
clares." Cass  Co.  v.  Johnston,  95  U.  S.  860. 
See  Louisville  &  N.  R.  Co.  v.  Davidson  Co. 
Ct,  1  Sneed,  637;  People  v.  Warfield,  20  111. 
159;  People  v.  Wiant,  48  111.  263.  In  the 
case  at  bar,  it  appears  that  all  of  the  elec- 
tors present  at  the  adjourned  annual  meet- 
ing of  the  school  district  voted  in  favor  of 
the  issuing  of  the  refunding  bonds,  although 
their  number  was  not  a  majority  of  the  82 
votes  cast  at  the  annual  meeting,  nor  of  the 
500  or  more  votes  cast  at  the  charter  elec- 
tion held  in  the  city  of  Rawlins,  which  lies 
wholly  within  the  limits  of  the  school  dis- 
trict, within  the  month  preceding.  The  an- 
nual meeting  of  the  school  district  had,  un- 
der our  statute,  the  power  "to  adjourn  from 
time  to  time  as  occasion  shall  require"  (Rev. 
St  I  3927);  and  it  seems  that  this  power  of 
adjournment  would  be  inherent  In  the  as- 
sembly of  the  electors  of  the  district  to  se- 
cure full  information  on  any  subject  to  be 
voted  upon,  and  even  for  the  sake  of  the 
convenience  of  the  electors  of  the  district 
As  the  meeting  was  properly  and  legally 
called  under  the  notice  prescribed  by  the 
statute,  and  In  this  notice  was  inserted  the 
proposition  of  refunding  the  bonds,  under  the 
express  direction  of  a  previous  special  meet- 
ing of  the  district  board,  it  seems  that  more 
than  ordinary  care  was  used  in  notifying 
the  electors  of  the  district  that  the  proposi- 
tion would  be  voted  upon.  The  appointment 
of  a  committee  to  report  on  the  proposition, 
and  the  adjournment  to  a  subsequent  day 
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to  afford  them  sufficient  time  to  report,  show 
clearly  that  the  matter  submitted  was  care- 
fully considered.  Undoubtedly,  full  notice 
of  the  submission  of  the  proposition  was 
given,  and  the  entire  proceedings  were  con- 
ducted with  a  commendable  caution.  The 
electors  present  at  the  adjourned  annual 
meeting  had  full  power  to  transact  the  busi- 
ness of  the  district  Intrusted  to  .their  care 
by  the  statute,  and  they  had  the  right  to  act 
and  bind  the  district  by  the  action  of  a  nla- 
jority,  without  regard  to  their  numerical 
strength,  and  those  who  remained  away  are 
to  be  presumed  as  assenting  to  their  action. 

2.  "Does  the  word  'people,'  as  used  In  sec- 
tion 4  of  article  16  of  the  constitution  of  the 
state,  mean  the  same  as  the  words  'qualified 
electors,'  used  In  the  act  of  February  10,  1893, 
and  Is  this  section  of  the  constitution  appli- 
cable to  said  act?"  Answer.  The  section  of 
the  constitution  referred  to  is  as  follows:  "No 
debt  in  excess  of  the  taxes  of  the  current 
year  shall,  in  any  manner,  be  created  by  any 
county  or  subdivision  thereof,  or  any  city, 
town  or  village,  or  any  subdivision  thereof  in 
the  state  of  Wyoming,  unless  the  proposition 
to  create  such  debt  shall  have  been  submit- 
ted to  a  vote  of  the  people  thereof  and  by 
them  approved."  It  is  unnecessary  to  consid- 
er this  question,  or  to  determine  whether  a 
school  district  Is  a  "subdivision  of  a  county" 
or  not.  The  refunding  of  the  bonded  indebt- 
edness of  the  district  is  in  no  sense  the  crea- 
tion of  a  debt,  for  the  debt  already  existed  in 
another  form,  that  of  bonds  issued  under  ex- 
press legislative  sanction,  before  there  was 
any  congressional  restriction,  and  expressly 
excepted  from  the  provisions  of  the  act  of  con- 
gress restricting  the  amount  of  indebtedness 
incurred  by  any  quasi  corporation  in  the  ter- 
ritories, the  original  issue  of  bonds  having 
been  under  the  territorial  regime.  School 
Dtst  No.  3  v.  Western  Tube  Co.  (Wyo.)  38 
Pac.  922.  See  Board  of  County  Com'rs  v. 
Rollins  Inv.  Co.,  3  Wyo.  470.  27  Pac.  6S3; 
Powell  v.  City  of  Madison,  107  Ind.  106,  8  N. 
E.  31.  The  section  of  the  constitution  in- 
voked has  no  application  to  the  case  at  bar. 

3.  "How  many  votes  of  qualified  electors 
are  required  to  authorize  the  issue  of  refund- 
ing bonds  under  said  law?  Is  a  majority  of 
those  present  and  voting  sufficient?"  An- 
swer. Yes.'  This  question  is  sufficiently  an- 
swered in  the  answer  to  the  first  question. 

4.  "The  meeting  of  May  10,  1893,  being  an 
adjourned  session  of  the  meeting  of  May  1st, 
and  82  votes  being  cast  at  said  meeting  of 
May  1st,  was  34  votes  of  May  10th  a  major- 
ity of  the  electors  present  at  said  meeting, 
and  a  sufficient  number  of  votes  to  authorize 
the  issue  of  the  bonds?"  Answer.  The  an- 
swer to  this  question  is  also  comprehended  in 
the  answer  to  the  first  question. 

5.  "If  the  action  taken  on  May  10,  1893,  was 
then  sufficient  to  authorize  the  Issue  of  $22,- 
000  [of  bonds]  on  January  1, 1895,  the  debt  of 
the  district  having  been  reduced  $1,000,  and 
the  vote  of  May  10,  1893,  authorizing  the  is- 


sue of  $23,000  [was  legal];  or  should  not  the 
authority  conferred,  If  any  was  conferred,  by 
the  election  of  May  10,  1893,  have  been 
promptly  acted  upon  and  carried  out,  or  does 
it  continue  an  indefinite  time,  if  not  dis- 
tinctly rescinded?"  Answer.  The  question  Is 
not  presented  In  an  Intelligible  form.  So  far 
as  we  can  aid  the  meaning  by  supplying  omit- 
ted words,  it  will  be  answered.  The  bonds 
voted  for  the  purpose  of  refunding  outstand- 
ing bonds  amounted  to  the  sum  of  $23,000, 
and  this  amount  was  subsequently  reduced 
by  the  payment  of  bonds  by  $1,000,  but  this 
reduction  in  the  amount  of  the  original  In- 
debtedness was  probably  for  the  benefit  of  the 
district  or  in  accordance  with  law.  This 
would  be  the  presumption,  In  the  absence  of 
any  showing  to  the  contrary.  The  reason  of 
the  delay  of  some  17  months,  Including  the 
time  necessarily  employed  In  advertising  for 
proposals  for  purchasing  the  refunding  bonds, 
is  explained  in  the  agreed  statement  of  facts, 
and  was  owing  to  the  financial  stringency 
then  prevailing  during  the  period  elapsing  be- 
tween the  vote  in  favor  of  the  refunding  prop- 
osition and  the  time  the  bids  were  accepted, 
which  prevented  the  disposal  of  the  bonds  up- 
on any  terms  whatever.  This  delay  would 
seem  to  be  prudent  on  the  part  of  the  district 
board,  and  does  not  seem  too  remote  from  the 
time  of  the  vote  in  favor  of  the  refunding  of 
the  bonds.  It  would  be  a  harsh  rule  to  es- 
tablish that  such  a  necessary  delay,  purely  for 
the  advantage  of  the  school  district,  should  In- 
validate all  the  proceedings  taken  to  refund 
the  debt  of  the  district,  apparently  most  ad- 
vantageous to  it,  backed  by  a  unanimous  vote 
of  the  electors  of  the  district  voting  on  the 
proposition. 

6.  "Do  the  words,  'or  other  subdivision 
thereof,'  occurring  In  the  proviso  in  section  3. 
art.  16,  of  the  constitution,  embrace  a  school 
district?"  Answer.  The  proviso  contains  a 
permission,  extended  to  the  several  counties, 
cities,  towns,  villages,  "or  other  subdivision 
thereof,"  to  bond  its  public  debt  existing  at 
the  time  of  the  adoption  of  the  constitution, 
in  any  sum  not  exceeding  4  per  centum  on  the 
assessed  value  of  the  taxable  property  In  such 
county,  city,  town,  village,  "or  other  subdivi- 
sion," as  shown  by  the  last  general  assess- 
ment for  taxation.  The  agreed  facts  state 
that,  at  the  time  of  the  admission  of  the  state 
Into  the  Union,  the  amount  of  school  bonds 
outstanding  was  less  than  4  per  centum  of  the 
assessed  valuation  of  the  district,  as  shown 
by  the  assessment  list  for  county  and  terri- 
torial purposes  for  the  year  A.  D.  1889.  The 
original  bonds  of  the  district  were  issued  un- 
der legislative  authority  in  1886,  before  there 
were  any  congressional  or  state  restrictions  as 
to  incurring  indebtedness,  and  it  was  neither 
the  intention  of  the  act  of  congress  nor  of  the 
state  constitution  to  impair  this  pre-existing 
contract.  The  congressional  legislation  ex- 
pressly excepted  the  bonds  issued  prior  to  its 
enactment,  as  these  original  bonds  were,  and 
neither  the  state  constitution  nor  any  act' of 
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the  legislature  could  operate  to  Invalidate  the 
issue  of  these  original  bonds.  The  question 
proposed  Is  an  abstract  one,  and  Is  unneces- 
sary to  decide  in  the  disposition  of  the  case. 
Under  the  agreed  facts,  the  Injunction  prayed 
for  against  the  Issuing  of  the  bonds  should  be 
denied,  and  we  so  advise  the  district  court  for 
Carbon  county. 

CONAWAY  and  POTTER,  JJ.,  concur. 


(5  Wyo.  236) 

STATE  t.  BOULTER. 
(Supreme  Court  of  Wyoming.    March  19, 1895.) 
Information — Offense — Verification. 

1.  Under  a  statute  providing  that  no  In- 
formation shall  be  filed  for  any  felony  until  the 
person  charged  shall  have  had  a  preliminary  ex- 
amination and  been  held  for  trial,  a  prosecuting 
attorney  can  proceed  by  information  only  for  the 
offense  designated  by  the  magistrate  who  holds 
the  examination. 

2.  An  information  verified  on  information 
and  belief  by  the  prosecuting  attorney  does  not 
of  itself  constitute  "probable  cause  supported  by 
affidavit,"  as  provided  by  Const  art.  1,  §  4. 

Error  to  district  court,  Laramie  county; 
Richard  H.  Scott,  Judge. 

Information  against  Charles  Boulter  for 
murder  hi  the  first  degree.  From  a  sus- 
taining of  a  plea  in  abatement  to  the  in- 
formation, the  state  brings  error.  Affirmed. 

J.  A.  Van  Orsdel  and  W.  R.  Stoll,  for  the 
State.    R.  E.  Esteb,  for  defendant  in  error. 


CONAWAY,  J.  An  information  charging 
defendant  In  error  with  the  crime  of  murder 
in  the  first  degree  was  filed  In  the  district 
court  on  November  27,  1894.  This  informa- 
tion was  verified  by  the  county  and  prosecut- 
ing attorney  on  Information  and  belief. 
Prior  to  the  filing  of  this  information,  a  pre- 
liminary examination  had  been  had  before 
a  justice  of  the  peace,  on  a  complaint  char- 
ging defendant  in  error  with  the  crime  of 
murder  in  the  first  degree.  The  result  of 
this  examination  appears  from  the  following 
entry  In  the  docket  of  the  justice,  a  tran- 
script of  which  is  part  of  the  record:  "And 
the  court  doth  find  as  follows:  From  the 
evidence  it  appears  that  an  offense  has  been 
committed,  and  there  is  probable  cause  to  be- 
lieve the  defendant,  Charles  Boulter,  guilty 
of  murder  In  the  second  degree.  It  Is  there- 
fore ordered  by  the  court  that  the  defend- 
ant, Charles  Boulter,  be  held  to  answer  said 
charge  to  the  district  court  of  Laramie  coun- 
ty forthwith  to  the  present  term  thereof,  in 
the  penal  sum  of  five  thousand  (5,000)  dol- 
lars." 

Our  statutes  authorized  the  prosecution  of 
crimes  by  Information,  but  with  the  follow- 
ing restrictions  as  to  felonies:  "No  informa- 
tion shall  be  filed  against  any  person  for  any 
felony  until  such  person  shall  have  had  a 
preliminary  examination  therefor,  as  provid- 


ed by  law,  before  a  justice  of  the  peace  or 
other  examining  magistrate  or  officer,  and 
shall  have  been  held  for  trial  by  such  court  or 
officer,  unless  such  person  shall  have  waived 
his  right  to  such  examination:  provided, 
however,  that  such  information  may  be  filed 
without  such  examination  against  fugitives 
from  justice."  To  the  information  filed  un- 
der this  state  of  facts,  a  plea  In  abatement 
was  interposed,  attacking  the  authority  of 
the  prosecuting  attorney  to  prosecute  by  In- 
formation for  a  higher  degree  of  crime  than 
that  for  which  the  accused  was  committed 
and  held  for  trial  by  the  committing  magis- 
trate. The  prosecution  claims  the  authority 
to  do  this,  and  cite  a  number  of  California 
cases  in  support  of  this  authority.  But  the 
California  cases  do  not  sustain  this  view, 
but  the  reverse.  By  statutory  provision  in 
that  state,  the  committing  magistrate  is  re- 
quired to  take  the  testimony  of  each  witness 
in  case  of  homicide  in  writing  as  a  deposi- 
tion, and  in  other  felonies  when  it  is  de- 
manded by  the  prosecution  or  by  defendant 
or  by  bis  attorney,  and  to  certify  such  writ- 
ten testimony  to  the  trial  court.  Without 
such  demand,  any  felony,  not  a  homicide, 
would  go  up  without  written  testimony. 
The  prosecuting  attorney  may  then  file  his 
information  for  such  crime  as  is  disclosed 
by  these  depositions  in  cases  -In  which  the 
testimony  is  taken  and  certified  in  writing. 
But,  in  cases  where  the  testimony  is  not 
taken  in  writing,  the  supreme  court  of  Cali- 
fornia announces  the  rule  in  these  words: 
"If  the  depositions  are  not  returned,  the  dis- 
trict attorney  must  proceed  by  Information 
for  the  offense  designated  by  the  magistrate, 
for  the  reason  that  there  Is  no  testimony  on 
which  he  can  exercise  his  judgment."  Peo- 
ple v.  Lee  Ah  Chuck,  6  Pac.  859,  G6  Cal.  602. 
So  far  as  we  can  ascertain,  the  correctness 
of  this  proposition  has  not  been  questioned 
in  any  reported  California  decision.  The 
California  cases  are  In  conflict  with  some 
points  arising  in  cases  of  this  kind,  but  none 
of  them  seem  to  sustain  the  position  of  the 
prosecution  in  the  case  at  bar.  The  testi- 
mony is  not  required  or  even  authorized  to 
be  taken  in  writing  In  Wyoming  in  any  case, 
and,  if  the  supreme  court  of  California  is  cor- 
rect in  its  view,  the  prosecuting  attorney 
"must  proceed  by  Information  for  the  offense 
designated  by  the  magistrate." 

A  number  of  Michigan  cases  are  cited  on 
behalf  of  the  plaintiff  in  error,  but  these  cas- 
es are  even  more  directly  repugnant  to  the 
position  of  plaintiff  in  error  than  the  Cali- 
fornia cases.  The  Michigan  decisions  do  not 
permit  the  prosecuting  attorney  to  decide 
what  crime  or  what  degree  of  crime  he  will 
file  an  Information  for,  although  the  testi- 
mony at  the  preliminary  examination  is  re- 
quired to  be  reduced  to  writing  in  all  cases. 
A  leading  case  In  Michigan  is  that  of  Yaner 
r.  People,  34  Mich.  286.  This  case  Is  cited 
In  a  number  of  subsequent  cases,  and  al- 
ways with  approval.   It  was  a  prosecution 
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by  information  for  the  crime  of  murder. 
There  had  been  a  preliminary  examination 
upon  a  complaint  charging  murder.  The  ac- 
cused was  held  for  trial,  but  the  committing 
magistrate,  a  justice  of  the  peace,  declined  to 
decide  whether  the  offense  which  had  been 
committed  was  murder  or  manslaughter.  A 
motion  to  quash  the  information  was  sustain- 
ed on  account  of  this  fact  Speaking  of  the 
preliminary  examination,  the  court  says: 
"And  it  is  only  when  it  shall  appear  from 
such  examination  that  an  offense  not  cognis- 
able by  a  justice  of  the  peace  has  been  com- 
mitted, and  that  there  is  probable  cause  to 
believe  the  prisoner  guilty  thereof,  that  he 
can  be  held  for  trial.  Comp.  Laws  1871,  H 
7850,  7860.  The  clear  evident  Intent  of  this 
statute  was  that  the  magistrate  should  exer- 
cise his  best  judgment  In  the  matter;  that 
he  should  from  the  testimony  determine 
whether  the  crime  charged  In  the  warrant 
had  been  committed;  or  where,  as  in  this 
case,  the  offense  charged  Includes  one  or  more 
of  lesser  degree,  the  magistrate  should  deter- 
mine which  offense,  if  any,  had  been  commit- 
ted, so  that  the  accused  might  not  be  placed 
upon  trial  in  the  circuit  to  answer  to  a  charge 
different  or  greater  than  the  one  on  which  he 
had  been  examined,  and  to  answer  which  he 
had  been  held  for  trial.  If  this  were  not  so, 
we  should  have  the  magistrate  binding  over 
for  one  offense,  and  the  prosecuting  attorney 
filing  an  information  for  another  and  differ- 
ent one;  or  the  magistrate  binding  over  to 
answer  to  an  offense  of  one  degree,  and  the 
prosecuting  attorney  filing  an  information 
for  a  like  offense  of  a  higher  degree."  See 
People  v.  Evans,  72  Mich.  387,  40  N,  W.  473. 
The  Michigan  cases  are  opposed  to  the  theory 
that  the  prosecuting  attorney  may  decide 
from  the  evidence  taken  on  the  preliminary 
examination,  or  from  any  other  considera- 
tions, what  offense  or  what  degree  of  any 
offense  he  will  prosecute  for  by  his  informa- 
tion, although  the  testimony  is  reduced  to 
writing.  The  California  and  Michigan  cas- 
es seem  to  be  not  in  entire  harmony;  the 
California  cases  holding  that  the  prosecuting 
attorney  may  consider  the  written  testimony 
taken  at  the  preliminary  examination  in  de- 
termining what  offense  or  what  degree  of 
any  offense  he  will  prosecute  for  by  his  infor- 
mation, and  the  Michigan  supreme  court 
holding  that  he  may  not  consider  the  written 
testimony  taken  at  the  preliminary  examina- 
tion in  determining  the  question,  but  that  he 
is  bound  by  the  action  of  the  committing 
magistrate.  In  these  states  and  in  other 
states  the  prosecuting  attorney  will  not  be 
bound  by  an  imperfect  designation  of  the 
crime  or  degree  of  crime  charged.  It  will 
be  sufficient  if  the  crime  charged  in  the  in- 
formation is  substantially  the  same  as  that 
for  which  the  accused  was  held  for  trial. 
The  cases  are  generally  to  the  effect  that  the 
prosecuting  attorney  may  charge  the  crime 
more  fully  and  technically  than  it  is  charged 


by  the  committing  magistrate,  and  may  do 
so  In  different  counts  in  proper  cases.  He  is 
not  bound  by  any  inaccurate  language  of  the 
committing  magistrate,  but  Is  bound  to  con- 
fine his  prosecution  to  the  same  charge  in 
substance  designated  by  the  committing 
magistrate.  See  Brown  v.  People,  30  Mich. 
37. 

Statutes  such  as  those  of  California  and 
Michigan  were  evidently  not  intended  to  pre- 
vent an  effective  prosecution  of  criminals  In 
the  district  court  by  confining  the  prosecuting 
attorney,  in  framing  his  information,  to  any 
erroneous  use  of  words,  or  even  inadequate 
language,  of  the  magistrate  In  his  commit- 
ment On  the  other  hand,  the  statute  clearly 
does  not  vest  In  the  prosecuting  attorney  the 
authority  to  determine  for  what  crime  he 
will  file  his  information.  But  in  Wyoming, 
the  testimony  taken  by  the  examining  mag- 
istrate not  being  reduced  to  writing,  there  is 
nothing  upon  which  the  prosecuting  attor- 
ney may  exercise  his  discretion  or  judgment 
The  commitment  of  the  magistrate  is  all  he 
has  to  act  upon.  The  first  legislature  of  the 
state  of  Wyoming  gave  the  prosecuting  at- 
torney authority  to  file  his  information  when- 
ever he  was  satisfied  that  a  crime  had  been 
committed  In  his  county.  Sees.  Laws  1800- 
01,  p.  215,  |  7.  The  second  legislature  took 
away  this  authority.  Sess.  Laws  1803,  p.  44, 
S  1.  Another  consideration  that  should  not 
be  overlooked  is  that  the  information  is  veri- 
fied by  the  prosecuting  attorney  on  informa- 
tion and  belief;  and  there  is -no  finding  or 
showing  of  probable  cause  to  believe  the  de- 
fendant guilty  of  the  degree  of  offense  char- 
ged. The  information  verified  on  information 
and  belief  does  not  of  itself  constitute  "proo- 
able  cause  supported  byaffi  davit"  See  Const 
Wyo.  art  1,  8  4;  U.  S.  v.  Bollman,  1  Cranch 
O.  C.  373,  Fed.  Cas.  No.  14,622;  State  v. 
Gleason,  32  Kan.  245,  4  Pac  363.  The 
knowledge  of  the  prosecuting  attorney  is  gen- 
erally founded  on  information  and  belief.  In 
the  nature  of  things,  he  can  have  actual  per- 
sonal knowledge  of  but  a  small  portion  of  the 
crime  committed  in  his  county.  His  informa- 
tion upon  which  his  belief  is  founded  is 
sworn  to  by  no  one.  No  one  is  criminally  lia- 
ble if  it  should  prove  to  be  false  and  mall- 
clous.  Such  verification  furnishes  no  safe- 
guard against  unfounded  and  vexatious  ar- 
rests. 

The  plea  in  abatement  to  the  Information 
charging  murder  in  the  first  degree  was  prop- 
erly sustained  by  the  district  court  because 
(1)  the  committing  magistrate  did  not  hold 
the  accused  for  trial  for  that  degree  of  of- 
fense; (2)  the  committing  magistrate  did  not 
find  that  there  was  probable  cause  to  be- 
lieve the  accused  guilty  of  that  degree  of  of- 
fense. See,  further,  People  v.  Thompson,  24 
Pac.  384,  84  Cal.  508. 

GROESBECK,  C.  J.,  and  POTTER,  J„ 
concur. 
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(6  Colo.  App.  97) 

HANSCOM  v.  HANSCOM  et  al. 
(Court  of  Appeals  of  Colorado.   March  14, 
1885.) 

Action  for  Alimony— Jurisdiction  or  Equitt— 
Conveyance  in  Fraud  op  Wife  — 
Power  to  Set  Aside. 

1.  An  action  for  alimony  is  a  proceeding  in 
rem,  within  the  meaning  of  Code,  8  41,  providing 
for  service  by  publication  in  such  proceedings. 

2.  A  court  of  equity,  independent  of  stat- 
ute, has  jurisdiction  to  award  alimony,  even 
when  no  divorce  is  sought. 

3.  Where  a  husband,  after  having  made 
fraudulent  conveyances  of  his  property  to  defeat 
the  rights  of  his  wife,  has  absconded,  a  court 
of  equity  wjll.  in  an  action  by  the  wife  for  ali- 
mony, set  aside  such  conveyances,  and  sub- 
ject the  property  to  a  lien  for  the  alimony  award- 
ed. 

Error  to  district  court,  El  Paso  county. 

Action  by  Charlotte  H.  Hanscom  against 
George  G.  Hanscom  and  others.  From  a 
judgment  dismissing  the  complaint,  plaintiff 
brings  error.  Reversed. 

Harry  E.  Wilson  and  Wells,  Taylor  &  Tay- 
lor, for  plaintiff  in  error.  A  T.  Gunnell,  ami- 
cus curiae. 

THOMSON,  J.  This  is  a  suit  for  alimony. 
The  complaint  contains  allegations  which,  if 
true,  would  entitle  the  plaintiff  to  a  divorce, 
bnt  a  divorce  was  not  prayed.  The  com- 
plaint also  avers  fraudulent  conveyances, 
made  by  the  defendant  George  G.  Hanscom, 
the  husband  of  plaintiff,  to  the  defendants 
George  B.  Hanscom  and  Martin  Van  Nason, 
of  his  real  estate  in  Colorado,  specifically  de- 
scribing it,  for  the  purpose  of  defeating  any 
claim  of  the  plaintiff  against  him  for  alimony 
or  separate  maintenance.  The  complaint  fur- 
ther alleges  the  transfer  by  him  to  George  B. 
Hanscom  of  his  personal  .property,  the  with- 
drawal from  bank  of  his  money,  amounting 
to  about  $20,000,  the  taking  of  his  promissory 
notes,  mortgages,  and  other  evidences  of  debt, 
his  flight  from  this  state,  and  his  continued 
absence  therefrom;  and  concludes  with  a 
prayer  for  alimony  to  be  adjudged  a  lien  up- 
on the  property  described,  and  for  a  decree 
that  the  fraudulent  conveyances  be  set  aside, 
and  that  such  portion  of  the  property  as  may 
be  necessary  to  satisfy  the  judgment  be  sold 
for  that  purpose.  The  principal  defendant 
being  absent  from  his  domicile,  and  beyond 
the  reach 'of  the  process  of  the  court,  upon 
proper  proceedings  had,  and  affidavit  execut- 
ed, publication  of  summons  was  ordered  and 
made  in  conformity  with  law.  The  court  dis- 
missed the  complaint,  for  the  reason,  as  it 
appears,  that  it  considered  itself  without  Ju- 
risdiction to  render  any  judgment  in  the  case, 
unless  personal  service  of  process  was  first 
had  upon  George  G.  Hanscom.  The  ques- 
tion submitted  to  us  for  determination  is  the 
effect  in  this  case  of  constructive  service  of 
summons  upon  the  principal  defendant.  Sec- 
tion 41  of  the  Code  specifies  the  conditions 
upon  which  service  by  publication  may  be 
allowed,  and  provides  that  publication  shall 


be  made  only  in  cases  of  attachment,  fore- 
closure, claim  and  delivery,  divorce,  or  other 
proceeding  where  specific  property  Is  to  be 
affected,  or  the  procedure  Is  such  as  is  known 
as  a  proceeding  in  rem.  To  render  a  publica- 
tion of  summons  effective  for  any  purpose,  it 
must  be  made  In  one  of  the  enumerated  cases. 
But  a  judgment  obtained  upon  this  kind  of 
service,  except  In  case  of  divorce,  binds  only 
the  property  brought  within  the  jurisdiction 
of  the  court.  It  does  not  authorize  a  general 
judgment  against  the  defendant  A  judg- 
ment against  him  Is  allowed  only  upon  his 
voluntary  appearance  to  the  action,  or  upon 
actual  service  of  summons  In  one  of  the  ways 
prescribed  by  sections  38  and  40  of  the  Code. 
The  theory  of  the  complaint  Is  that  the  plain- 
tiff is  entitled  to  a  Hen  against  the  property 
of  her  husband  for  the  amount  of  alimony 
which  may  be  awarded  her,  and  to  a  decree 
In  the  same  proceeding  enforcing  the  lien.  If 
this  theory  is  correct,  the  necessary  prelim- 
inary proceedings  having  been  had,  service  of 
summons  upon  him  was  properly  made  by 
publication.  The  enforcement  of  a  lien  is  a 
proceeding  In  rem,  and  in  such  proceeding 
publication  of  the  summons  may  be  made, 
where  service  cannot  be  had  otherwise,  as 
to  any  or  all  of  the  parties  against  whom  a 
decree  is  sought  or  who  must  be  before  the 
court  to  enable  it  to  grant  the  relief.  Our 
statute  concerning  divorce  and  alimony  pro- 
vides that  when  a  divorce  is  decreed  the  court 
may  make  such  order  touching  the  alimony 
and  maintenance  of  the  wife  as,  from  the  cir- 
cumstances of  the  parties,  and  the  nature  of 
the  case,  shall  be  fit  and  may  enforce  the 
payment  of  the  same  in  any  manner  consist- 
ent with  the  rules  and  practice  of  the  court 
Sess.  Laws  1888,  p.  153.  Under  this  broad 
and  comprehensive  language  the  court  would 
have  the  authority  to  adjudge  the  alimony 
allowed  to  be  a  charge  upon  the  land  describ- 
ed in  the  bill,  and  to  subject  the  land  to  its 
payment  See  Draper  v.  Draper,  68  III.  17; 
Wlghtman  v.  Wightman,  45  111.  167;  O'Cal- 
laghan  v.  O'Callaghan,  68  111.  552.  But  the 
statute  provides  for  alimony  only  in  case  a  . 
divorce  is  granted.  We  have  no  statute  au- 
thorizing the  allowance  of  alimony  except  in 
connection  with  a  divorce.  This  proceeding 
is  for  alimony  alone,  and  therefore  does  not 
come  within  the  statute,  %o  that  if  it  can 
be  upheld,  it  must  be  in  virtue  of  some  gen- 
eral principle  upon  which  a  court  of  equity, 
as  such,  is  authorized  to  proceed.  Following 
the  English  decisions,  the  jurisdiction  to  de- 
cree alimony  as  an  independent  relief  has 
been  denied  in  many  of  our  states;  but  in 
others,  including  this,  a  different  doctrine  has 
been  announced.  In  Daniels  v.  Daniels,  8 
Colo.  133,  10  Pac.  657,  our  supreme  court 
held  alimony  to  be  within  the  jurisdiction  of 
courts  of  equity  independently  of  the  statute, 
and  to  be  a  relief  which  might  be  granted, 
although  no  divorce  was  prayed.  It  may 
therefore  be  considered  as  established  in  this 
state  that  upon  a  proper  case  made  equity 
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will  award  alimony,  or  separate  maintenance, 
to  a  wife.  In  a  proceeding  where  no  divorce 
is  sought.  This  seems  to  he  conceded,  hut 
the  contention,  as  we  understand  it*  is  that 
a  claim  for  alimony  apart  from  divorce  In- 
volves only  a  personal  liability  against  the 
husband,  and  cannot  be  made  a  charge  upon 
his  property  in  the  first  instance;  so  that, 
for  the  purpose  of  subjecting  bis  property  to 
its  payment,  a  prior  personal  judgment  must 
be  obtained  against  him.  Upon  our  first  ex- 
amination of  the  case  our  views  coincided 
with  those  of  counsel.  Our  impression  was 
that  the  court  was  without  power,  in  this  pro- 
ceeding, to  adjudge  the  amount  which  might 
be  awarded  to  the  plaintiff  to  be  a  charge  up- 
on specific  property,  and  that,  as  the  princi- 
pal defendant  had  not  been  personally  served 
with  summons,  so  that  no  judgment  could  be 
rendered  against  him,  the  suit  must  fail;  but 
a  more  comprehensive  and  critical  investiga- 
tion has  led  us  to  a  different  conclusion,  and. 
In  view  of  the  heartless  conduct  charged 
against  him,  and  the  serious  hardship  of  the 
case  If  the  plaintiff  must  be  denied  a  remedy, 
we  have  not  formed  the  opinion  which  we 
now  entertain  reluctantly. 

It  is  true,  generally,  that  the  holder  of  a 
legal  demand  must  reduce  his  claim  to  judg- 
ment against  the  debtor,  and  in  some  way 
make  it  a  lien  upon  the  property  sought  to 
be  reached,  before  he  can  institute  proceed- 
ings to  annul  a  conveyance  made  in  fraud 
of  his  rights;  but  where  the  debtor  has  ab- 
sconded, and  cannot  be  reached  by  the  proc- 
ess of  the  court,  leaving  behind  him  prop- 
erty, which,  by  reason  of  its  situation  or 
character,  cannot  be  subjected  to  the  pay- 
ment of  his  liabilities  in  any  proceeding  at 
law,  the  creditor  may  resort  to  equity  in  the 
first  instance,  and  in  the  same  proceeding 
have  his  claim  established,  charged  against 
the  debtor's  property,  and  all  obstructions  in 
the  way  of  Its  enforcement  removed.  It  Is 
peculiarly  the  province  of  a  court  of  equity 
to  afford  a  remedy  where  the  law  affords 
none,  and  so,  where  the  law  is  powerless  to 
aid  the  creditor,  by  reason  of  the  debtor's 
absence,  and  the  situation  of  his  property, 
equity  will  assume  jurisdiction,  adjudicate 
the  claim,  and,  by  acting  upon  the  property 
itself,  adjust  the  rights  of  all  parties  to  the 
proceeding,  and  afford  the  appropriate  relief. 
Scott  v.  McMillen,  1  Litt  302;  Kipper  v. 
Glancey,  2  Blackf.  356;  Peay  v.  Morrison's 
Ex'rs,  10  Grat  149;  Pendleton  v.  Perkins,  49 
Mo.  565;  Farrar  v.  Haselden,  9  Rich.  Eq. 
331;  Greenway  v.  Thomas,  14  111.  271;  Kamp 
v.  Kamp,  46  How.  Pr.  143.  In  such  a  case 
the  foundation  of  equitable  jurisdiction  is 
the  inability  of  the  law  to  enforce  a  legal 
demand,  but  where  the  debt  or  claim  is 
not  legal,  but  equitable,  the  jurisdiction 
does  not  depend  upon  adventitious  facts,  and 
Is  not  affected  by  the  presence  or  absence 
of  the  defendant.  The  jurisdiction  is  orig- 
inal, and,  In  accordance  with  the  prin- 
ciples governing  proceedings  in  equity,  the 


court  will,  in  such  case,  for  the  purpos* 
of  avoiding  confusion  and  a  multiplicity  of 
suits,  afford  complete  relief,  not  only  by  liq- 
uidating the  claim,  but  by  removing  all  ob- 
stacles fraudulently  interposed  to  defeat  ft. 
In  Halbert  v.  Grant,  4  T.  B.  Mod.  580,  the 
court  said:  "The  reason  that  the  cbancdkr 
requires  a  party  possessing  a  claim  pnrdy 
legal  to  proceed  to  execution  at  law  is  tbst 
/  be  shall  prove,  by  going  the  whole  length, 
'  that  the  law  is  inadequate  to  afford  him  re- 
dress, before  he  can  call  the  chancellor  to  his 
aid.  But  where  the  claim  asserted  is  purely 
equitable,  and  such  as  the  chancellor  wffl 
take  cognizance  of  in  the  first  instance,  he 
will  at  the  same  time  go  the  entire  extent, 
and  inquire  into  the  obstructions  In  the  road 
of  enforcing  the  demand.  The  complainant, 
therefore,  when  he  goes  to  equity  to  assert 
and  liquidate  the  claim,  may  at  the  sane 
time  combine  with  it  a  complaint  again* 
the  fraudulent  acts  of  the  debtor  in  attempt- 
ing to  place  his  estate  beyond  the  reach  of 
creditors,  while  he  himself  enjoys  the  re- 
sults." See,  also,  Waller  v.  Todd,  3  Dana. 
503;  Bump,  Fraud.  Con  v.  527.  The  claim  of 
the  plaintiff  in  this  case  is  not  within  the 
cognizance  of  a  court  of  law.  It  most  be 
asserted  in  equity.  A  reasonable  amoral 
for  her  maintenance  during  coverture,  or  ao- 
til  reconciliation,  estimated  with  reference 
to  the  means  of  her  husband,  and  payable 
out  of  his  estate,  is  the  relief  to  which  she  is 
entitled,  if  the  case  made  by  her  complaint 
shall  be  established;  and  if,  as  is  charged, 
he  has  fraudulently  disposed  of  his  property 
for  the  purpose  of  defeating  her  rights,  tad 
avoiding  the  obligation  which  the  law  im- 
poses upon  him  of  providing  for  her  support 
a  court  of  equity,  hi  virtue  of  the  nature  and 
extent  of  its  jurisdiction,  will,  in  the  sane 
proceeding,  adjudicate  her  claim,  and  remove 
the  obstructions  which  he  has  fraudulently 
put  in  the  way  of  Its  enforcement.  In  Hladt 
v.  Hinds,  80  Ala.  225,  the  plaintiff,  charging 
desertion  and  abandonment  by  her  husband, 
prayed  a  decree  for  alimony  out  of  bis  es- 
tate. Two  persons,  to  whom  it  was  alleged 
he  had  fraudulently  conveyed  his  property, 
were  made  parties  defendant,  and  appropriate 
relief  prayed  against  them.  The  defendants 
demurred  to  the  bill  on  the  ground  that  it 
would  not  lie  for  alimony  alone,  and  that 
there  was  a  misjoinder  of  parties  defendant 
The  decree  of  the  chancellor  overruling  the 
demurrer  was  assigned  for  error.  The  su- 
preme court  held  that,  a  wife's  claim  to  ali- 
mony being  an  equitable  demand  against 
her  husband,  she  had  the  right  to  attack  for 
fraud  any  transfer  or  alienation  of  property 
made  by  him  with  intent  to  defeat  her 
claim,  and  that  the  fraudulent  grantees  we 
proper  parties  defendant  to  the  suit  Ths 
decision  is  cited  with  approval  in  Daniels  v. 
Daniels,  supra.  The  plaintiff  seeks  to  charge 
her  husband's  property  with  her  alimony, and 
to  set  aside  conveyances  made  in  fraud  of 
her  rights.   The  suit  is  therefore  a  prooeed- 
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ing  In  rem,  within  the  meaning  of  the  stat- 
ute; and,  the  principal  defendant  being  be- 
yond the  jurisdiction  of  the  court,  so  that 
personal  service  of  its  process  could  not  be 
had,  it  was  proper  to  cause  publication  of 
the  summons  to  be  made,  and  by  virtue  of 
such  publication  the  court  became  invested 
with  jurisdiction  to  render  such  judgment 
against  the  property  as  the  facts  proven 
might  warrant  We  think  it  was  error  to 
dismiss  the  complaint,  and  the  judgment 
will  be  reversed.  Reversed. 


(6  Colo.  App.  4») 

THATCHER  et  al.  v.  CRISMAN. 
(Court  of  Appeals  of  Colorado.    March  11, 
1895.) 

Establishment  or  Highway— Validity— Collat- 
eral Attack— Defective  Petition— Record 
of  Proceedings— Presumptions. 

1.  Rev.  St  1868,  c.  70,  providing  that  all 
roads  shall  be  considered  highways  which  have 
been  or  may  be  declared  such  by  the  legislature  or 
the  county  board,  or  have  been  so  used  that  they 
would  be  regarded  as  highways  under  the  com- 
mon law,  was  amended  in  1874  by  substituting  a 
limitation  of  10  years  instead  of  the  common-law 
user,  and  again,  in  1877,  by  striking  out  the  10- 
year  clause.  Held,  that  these  amendments  did 
not  validate  roads  previously  established  by  a 
county  board  not  according  to  law. 

2.  A  road  established  under  an  order  of  the 
county  board  which  does  not  recite  facts  from 
which  the  jurisdiction  of  the  board  may  be  pre- 
sumed, the  petition  shown  in  the  record  of  the 
proceedings  being  signed  by  fewer  persons  than 
required  by  law,  will  not  be  presumed  to  be  a 
lawful  highway. 

3.  In  an  action  for  breach  of  covenants  in  a 
deed,  the  alleged  breach  being  the  establishment 
of  a  highway  on  the  land  by  the  county  board, 
the  production  of  the  entire  record  of  proceedings 
by  the  board,  though  part  was  produced  by  plain- 
tiff and  the  balance  by  the  defendant,  was  not 
a  collateral  attack  on  such  record. 

4.  Where  the  plaintiff,  to  prove  a  breach  of 
the  covenants  of  a  deed,  has  introduced  in  evi- 
dence an  order  of  the  county  board  establishing 
a  highway  on  the  land,  the  defendant  may  intro- 
duce the  remainder  of  the  record  of  the  proceed- 
ings of  the  board  to  impeach  the  order. 

5.  Where  the  order  of  a  county  board  estab- 
lishing a  highway  does  not  state  that  it  was  is- 
sued upon  a  petition  duly  signed,  and  the  peti- 
tion shown  in  the  record  of  proceedings  in  which 
the  order  was  issued  is  not  signed  as  required  by 
law,  no  presumption  of  validity  will  be  given  to 
the  order. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Obed  Crisman  against  Joseph  A 
Thatcher  and  Dennis  Sullivan  for  breach  of 
covenants  in  a  deed.  From  a  judgment  for 
plaintiff,  defendants  bring  error.  Reversed. 

Rogers,  Sha  froth  &  Walling,  for  plaintiffs 
In  error.  William  Knapp,  for  defendant  in 
error. 

BISSELL,  P.  J.  Obed  Crisman  was  a 
grantee  under  a  deed  with  full  covenants,  ex- 
ecuted In  November,  1888,  by  Sullivan  and 
Thatcher.  The  property  conveyed  was  lots 
101  and  102  in  an  addition  to  Cottage  Hill,  in 
Arapahoe  county.  It  was  unimproved,  and 
neither  grantors  nor  grantee  had  other  than 
the  constructive  possession  which  the  title 


I  may  draw  after  it.  Conceiving  that  there 
had  been  a  breach  of  the  covenants,  Crisman 
brought  the  present  suit,  and  stated  five  dif- 
ferent causes  of  action.  In  three  of  them  the 
breach  was  stated  to  consist  of  a  10  years* 
user  by  the  pubUc.  This  may  be  dismissed 
from  consideration,  since  no  proof  was  offer- 
ed to  support  it.  In  the  other  two  the  plain- 
tiff averred  (to  state  it  generally)  a  breach  of 
the  various  covenants  contained  in  the  deed, 
other  than  the  covenant  against  incumbran- 
ces. The  breach  laid  was  the  establishment 
of  a  highway  by  the  boards  of  county  com- 
missioners of  Arapahoe  and  Jefferson  coun- 
ties in  1874.  In  making  his  proof  of  the 
proceedings  of  the  Arapahoe  county  board 
the  plaintiff  offered  the  report  of  the  viewers 
and  the  order  of  the  board.  The  order  re- 
cited the  report,  and  its  recommendation  for 
the  payment  of  $02.50  to  Mr.  Zuloff  for  the 
right  of  way  through  his  land.  The  county 
clerk  was  ordered  to  draw  a  warrant  in  favor 
of  "Zuloff,  or  the  owner,"  and  he  was  direct- 
ed to  ascertain  that  person,  and  concluded 
with  an  order  "that  the  road  as  located  by 
the  viewers  upon  the  petition  of  Richards  et 
al.  should  be  declared  a  public  road"  from 
that  date.  The  defendants  strenuously  ob- 
jected to  the  procedure,  and  insisted  the 
plaintiff  was  bound  to  produce  all  the  pa- 
pers connected  with  the  matter,  in  order  to 
show  jurisdiction  In  the  county  board  to  act 
in  the  premises.  When  it  came  to  the  pro- 
ceedings in  Jefferson  county,  the  plaintiff 
offered  the  entire  record,  which  included  the 
various  papers  provided  for  by  the  statutes 
then  in  force.  No  objection  was  made  to  this 
record,  but  just  how  far  it  bears  on  the  pres- 
ent controversy  is  not  very  clear.  When  the 
defendants  came  .to  make  their  proof,  they 
offered  the  balance  of  the  Arapahoe  county 
record.  The  plaintiff  objected  to  the  proof, 
and  the  court  excluded  it  holding  the  order 
to  be  the  only  essential  element  of  proof,  and 
the  balance  inadmissible,  because  it  tended 
to  controvert  the  validity  of  the  order.  The 
petition  offered  by  the  defendants  must  be  as- 
sumed to  be  the  one  on  which  the  order 
rested,  since  no  other  was  produced.  This 
petition  was  signed  by  only  nine  persons.  It 
was  filed  in  July,  1874,  and  followed  in  Au- 
gust by  the  appointment  of  viewers,  who  filed 
their  report  in  the  October  ensuing,  when  the 
board  made  the  order  which  has  been  stated. 
The  plaintiff  established  the  amount  of  land 
which  was  occupied  by  the  road,  the  consid- 
eration which  he  paid  for  the  conveyances, 
and  the  relative  value  of  what  was  taken. 
Acting  under  the  directions  of  the  court,  the 
jury  found  a  verdict  for  Crisman  for  $170.09, 
to  reverse  which  the  defendants  have  sued 
out  a  writ  of  error,  and  brought  the  case 
here. 

The  litigation  involves  several  trouble- 
some questions.  One  of  the  chief  difficulties 
springs  from  the  circumstance  that  the  plain- 
tiff failed  to  make  some  proof  which,  accord- 
ing to  our  view  of  the  law,  is  indispensable. 
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When  the  action  was  begun,  the  plaintiff 
rested  his  right  to  recover  upon  the  user  by 
the  public  of  the  highway  for  a  period  of  up- 
wards of  10  years.  He  was  compelled  to 
abandon  this  position  because  of  statutory 
changes.  On  the  present  argument  much  re- 
liance is  placed  on  the  legislation  affecting 
roads,  and  it  is  probably  well  to  dispose  of 
this  matter  before  proceeding  with  the  main 
discussion.  Ever  since  territorial  times  there 
have  been  statutes  providing  for  the  estab- 
lishment and  maintenance  of  public  high- 
ways by  the  boards  of  county  commissioners 
of  the  various  counties.  With  the  acts  which 
establish  particular  roads  we  have  nothing 
to  do,  but  section  5  of  chapter  76  of  the  Re- 
vised Statutes  of  1868  provided  that  all  roads 
should  be  considered  highways  which .  had 
been  or  might  be  declared  such  by  the  legis- 
lative assembly  or  by  the  board  of  a  coun- 
ty, or  which  had  been  or  should  be  so  used 
and  traversed  as  that  they  would  be  regarded 
highways  under  the  common  law.  The  stat- 
ute further  provided  that  a  board  of  county 
commissioners  might  act  whenever  a  petition 
signed  by  10  householders  of  the  county,  and 
containing  sundry  and  divers  matters,  should 
be  presented  to  them.  It  is  not  necessary,  in 
this  discussion,  to  state  the  requisite  con- 
tents of  the  petition,  other  than  the  require- 
ment that  it  must  be  signed  by  10  household- 
ers. Later,  and  in  1874,  the  chapter  of  the 
Revised  Statutes  which  has  just  been  re- 
ferred to  was  amended  by  striking  out  the 
provision  respecting  the  common-law  user, 
and  inserting  a  limitation  period  of  10  years. 
In  1877,  the  act  was  again  amended,  and  the 
10-year  clause  was  eliminated.  Both  of  these 
amendatory  acts  contained  the  general  state- 
ment that  all  roads  should  be  considered  pub- 
lic highways,  which  had  been  declared  such 
either  by  the  legislature  or  by  the  board  of 
county  commissioners.  It  Is  Insisted  that 
these  acts  serve  to  validate  all  roads  estab- 
lished by  the  various  boards.  It  will  be  ob- 
served there  is  substantially  no  difference  be- 
tween the  act  of  1868  and  the  amendatory 
acts  of  1874  and  1877,  save  with  respect  to 
the  clause  respecting  the  user  by  the  public. 
In  all  other  details  the  legislation  is  precisely 
the  same,  and  the  amendments  were  evident- 
ly adopted  by  the  legislature  not  as  validat- 
ing acts  to  correct  any  mistakes  of  or  obviate 
any  errors  committed  by  the  boards  in  estab- 
lishing roads.  No  such  purpose  is  expressed 
In  the  act,  nor  do  we  conceive  that  any  such 
inference  can  be  legitimately  drawn  from 
their  passage.  This  matter  will  therefore 
be  dismissed  from  any  further  considera- 
tion. 

The  question  recurs  as  to  the  plaintiff's 
remedy,  and  the  extent  to  which  he  must  go 
in  making  out  his  case.  Whether  the  plead- 
ing, as  it  stands,  would  permit  the  plaintiff 
to  have  judgment  on  proof  of  what  might  be 
adjudged  a  breach  of  the  covenant  against 
incumbrances  we  need  not  decide.  It  is  a 
somewhat  difficult  question,  and,  since  the 


case  must  go  back  for  another  trial,  we 
would  suggest  that  the  complaint  be  so  far 
amended  as  to  contain  a  specific  allegation 
of  the  breach  of  this  covenant.  Under  the 
general  weight  of  authority,  the  plaintiff 
may  recover  when  he  proves  the  legal  exist- 
ence of  a  road,  and  produces  a  deed  contain- 
ing a  covenant  against  incumbrances,  though 
he  may  not  allege  the  other  two,  and  recov- 
er on  the  strength  of  either,  when  his  evi- 
dence only  proves  the  existence  of  a  high- 
way. Rawle,  Cov.  pp.  80,  101;  DevL  Deeds. 
§8  888-890.  The  chief  difficulty  flows  from  the 
lack  of  proof  of  one  of  two  things,  either 
one  of  which  might  sustain  the  judgment 
We  are  not  prepared  to  disagree  with  some 
of  the  authorities  which,  in  an  action  bawd 
on  the  existence  of  a  highway,  hold  the 
plaintiff  makes  out  his  case  when  be  pro- 
duces an  order  establishing  it  made  by  the 
proper  authority.  This  seems  to  be  the  doc- 
trine of  some  of  the  states,  and  we  are  not 
compelled  to  dissent  therefrom.  Dumoas  t. 
Francis,  15  111.  543;  Galbraith  v.  Littiech 
73  111.  209.  We  have  been  referred  to  no 
case  adjudging  that  no  other  part  of  the  rec- 
ord is  admissible,  and  that,  If  the  other  part 
of  the  record  be  produced,  and  it  shows  the 
board  acted  without  authority,  such  evidence 
may  not  be  offered  by  the  defendant  In  sop- 
port  of  his  contention  that  there  has  been  no 
breach  of  this  covenant  The  books  are  fall 
of  authorities  to  the  effect  that  the  proceed- 
ings of  a  board,  even  of  such  limited  juris- 
diction, are  not  open  to  collateral  attack. 
The  only  trouble  is  to  ascertain  Just  what 
will  constitute  an  attack  of  this  description 
and  what  may  not  be  open  to  that  criticism. 
It  seems  to  be  true,  in  matters  of  this  sort 
as  well  as  in  the  case  of  a  judgment  that  a 
stranger  to  the  procedure  may  not  impeach 
it  for  matters  dehors  the  record.  It  seems, 
however,  to  be  pretty  generally  conceded 
that  any  judgment  which  is  void,  or  any 
void  order  made  by  a  board,  may  be  attacked 
The  only  limitation  which  all  the  books 
agree  to  be  a  universal  one  respects  the 
mode  In,  which  the  attack  shall  be  made,  or 
the  proof  by  which  the  character  of  the  judg- 
ment or  order  may  be  determined.  If.  up- 
on inspection  of  the  record  or  order,  it  ap- 
pears that  the  judgment  is  void,  it  is  con- 
ceded the  question  may  be  raised  whenever 
the  record  is  used  as  an  instrument  of  evi- 
dence or  as  a  basis  of  recovery.  Van  fleet 
Coll.  Attack,  c.  1,  §  12.  et  seq. 

It  Is  wholly  unnecessary  to  discuss  the 
question  of  the  extent  to  which  presump- 
tions may  be  indulged  in  with  reference  to 
the  procedure  of  courts  or  bodies  of  limited 
Jurisdiction.  Had  the  petition  been  tost  or 
some  of  the  papers  in  the  chain  been  mi» 
ing,  then  it  might  possibly  have  been  neces- 
sary to  consider  how  far  we  should  go  in  pre- 
suming the  board  was  duly  authorised  to  act 
Some  other  circumstances  might  be  conceiv- 
ed where  the  doctrine  of  presumptions  wooM 
aid  the  plaintiff.    Had  the  order  recited  that 
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on  a  petition  duly  signed,  and  on  a  report 
adequately  made,  the  board  considered  the 
matter,  and,  having  considered  it,  ordered 
the  road  established,  a  legitimate  inference 
might  be  drawn  that  the  board  acquired  its 
Jurisdiction  in  a  statutory  way,  and  was 
duly  authorized  to  proceed.  These  ques- 
tions, however,  are  purely  matters  of  specu- 
lation, for  the  order  itself  recites  nothing. 
Under  this  circumstance,  the  balance  of  the 
record  must  be  legitimate  evidence  for  the 
purpose  of  ascertaining  what  the  board  did, 
and  on  what  basis  it  proceeded.  We  do  not 
conceive  that  the  production  of  the  record 
as  an  entirety  constitutes  a  collateral  at- 
tack In  the  language  of  the  books^  even 
though  portions  of  the  record  may  be  pro- 
duced by  the  plaintiff  and  the  balance  may 
be  offered  by  the  defendant.  The  evidence 
would  seem  to  be  entirely  legitimate,  and  to 
give  the  defendant  the  right  to  furnish  any- 
thing else  found  In  the  record  which  may 
show  that  the  board  lacked  authority  to  pro- 
ceed. The  authorities  are  undoubtedly  di- 
vided on  this  question,  though  the  diversity 
springs,  in  our  judgment,  more  largely  from 
the  neglect  on  the  part  of  the  courts  to  limit 
and  distinguish  the  case  immediately  decid- 
ed from  the  others,  and  to  confine  their 
judgment  to  the  exact  issue  involved  In  the 
particular  suit.  The  whole  subject  Is  very 
exhaustively  reviewed  in  Lewis,  Em.  Dom." 
c.  14.  Disregarding  any  apparent  excep- 
tions,—and  the  exceptions  are  more  apparent 
than  real,— it  may  be  safely  stated  that,  to 
authorize  a  board  of  limited  jurisdiction  and 
authority  to  proceed,  a  statutory  petition 
must  be  presented.  By  this  we  mean  there 
must  be  a  petition,  signed  by  the  requisite 
number  of  people;  though  whether  the  peti- 
tion itself  must  In  all  other  respects  be  in 
exact  conformity  to  the  statute,  we  do  not 
determine,  since  the  cases  are  not  in  har- 
mony on  this  matter.  They  do,  however, 
unite  on  the  proposition  that  a  petition  must 
be  filed,  though,  doubtless,  some  of  them  go 
so  far  as  to  hold,  if  the  order  recites  the 
fact  of  the  petition,  the  matter  may  not  be 
otherwise  questioned.  The  present  case  is 
not  brought  at  all  within  the  scope  of  these 
conflicting  authorities.  It  Is  a  naked  case 
of  an  order  reciting  nothing,  but  resting  for 
its  validity  upon  a  petition  which,  on  its  face, 
shows  a  failure  to  observe  the  statute.  The 
facts  In  the  case  and  the  inspection  of  the 
record  enable  us  to  decide  whether  the  plea 
of  nul  tiel  record  has  been  sustained.  Since 
It  was  plainly  settled  by  the  record  that  the 
board  was  without  jurisdiction  to  establish 
a  road,  we  conclude  Its  order  was  void,  and 
a  lawful  highway  has  not  been  proven. 

There  is  possibly  enough  in  the  order,  if 
sufficiently  supplemented  by  other  proof,  to 
justify  the  conclusion  that,  even  though  there 
may  have  been  a  jurisdictional  defect  In  the 
proceedings,  it  was  cured  by  the  acts  of  the 
parties,  and  the  road  can  be  taken  to  be  a 
duly-established  public  highway.    The  evi- 


dence is  not  sufficient  to  enable  us  to  pass 
on  this  question.  There  are  one  or  two  au- 
thorities In  this  state  which  furnish  a  basis 
for  the  suggestion.  Water  Co.  v.  Mlddaugh, 
12  Colo.  434,  21  Pac.  566;  Railroad  Co.  v. 
Allen,  13  Colo.  229,  22  Pac.  605.  The  order 
recites  the  finding  of  the  viewers  as  to  the 
value  of  the  land  taken,  and  states  that  Zu- 
loff  was  the  owner.  The  clerk  Is  ordered  to 
draw  a  warrant  for  the  damages,  and  It  may 
be  an  examination  of  the  record  wlH  disclose 
the  fact  of  Zuloff s  ownership  when  the  or- 
der was  made,  and  that  he  accepted  the 
warrant  in  satisfaction  of  his  claim  of  title. 
The  two  authorities  cited  seem  to  indicate 
such  an  acceptance  would  cure  all  the  Irreg- 
ularities and  defects  In  the  proceedings,  estop 
the  owner  from  any  claim  of  title,  and  it 
might,  if  the  road  if  shown  to  have  been 
devoted  to.  public  use,  be  operative  against 
the  grantees.  This  matter  is  suggested  by 
the  arguments  and  by  the  record;  and,  while 
making  these  concessions,  we  do  not  wish 
to  be  understood  as  directly  deciding  them 
until  the  evidence  on  the  subject  Is  produced, 
and  the  matter  comes  up  for  discussion  on 
this  question.  We  simply  say  these  things 
may  be  true,  but  we  do  not  care  at  this  time 
to  consider  or  determine  them.  For  the  er- 
ror which  the  court  committed  in  excluding 
the  testimony  offered  by  the  defendants,  the 
case  must  be  reversed.  The  court  below 
will  permit  the  plaintiff  to  amend  his  plead- 
ing In  such  manner  as  he  may  be  advised, 
and  to  grant  a  similar  privilege  to  the  de- 
fendants by  way  of  amendments  to  their 
answer.  Reversed. 


(«  Colo.  App.  21) 
MANNERS  v.  FRASER. 
(Court  of  Appeals  of  Colorado.    March  11, 
1805.) 

Revikw  on  Appeal— Exceptions  to  Judgment- 
Mechanic's  Lien— Soit  for  Enforcement 
—Amendment  or  Answer. 

1.  Whether  the  evidence  supports  the  judg- 
ment will  not  be  considered,  in  the  absence  of  an 
exception  to  the  judgment. 

2.  In  an  action  to  enforce  a  mechanic's  lien, 
where  defendant  set  up  a  written  contract,  and 
failure  of  performance  by  plaintiff,  if  it  appears 
that  essential  elements  or  the  contract  were  oral, 
defendant  may  amend  his  answer  by  inserting 
them. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  J.  T.  Manners  against  W.  G. 
Fraser  for  work  performed  under  a  contract. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

Betts  &  Vates,  for  appellant  J.  E.  Rizer, 
for  appellee. 

BIS  SELL,  P.  J.  W.  G.  Fraser  contracted 
with  the  owner  of  a  piece  of  property  In 
Pueblo  to  make  certain  Improvements  on  an 
existing  building.  The  material  part  of  the 
contract  with  which  we  are  concerned  re- 
lates to  the  elevation  of  the  walls,  the  alter- 
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ation  of  the  windows  and  doorB,  to  corre- 
spond with  another  part  of  the  building,  In 
the  rear  of  that  on  which  the  alterations 
were  to  be  made.  Subsequently,  Eraser  and 
the  appellant,  Manners,  negotiated  about  the 
brickwork  necessary  to  raise  the  fire  wall, 
elevate  the  windows  and  doors,  and  a  little 
other  masonry  incidental  to  these  things. 
During  the  progress  of  the  negotiations  be- 
tween Praser  and  Manners,  Manners  went 
to  Fraser's  office  to  make  a  bid  on  the  work. 
There  is  considerable  controversy  between 
the  parties  as  to  what  happened  and  about 
what  was  ultimately  done.  It  is  insisted 
on  one  side  that,  when  Manners  put  in  his 
bid,  he  looked  at  the  specifications  which 
were  In  Fraser's  office,  which  provided  that 
the  door  a  and  windows  were  to  be  raised  to 
the  level  of  those  in*the  rear  part  of  the 
building,  and,  with  full  knowledge  of  this 
fact,  he  offered  to  raise  the  windows,  build 
fire  walls  and  front  lintels,  for  $110.  Much 
of  this  |  Manners  denies,  and  insists  that  his 
bid  was  for  repairs,  and  raising  windows, 
front  lintel,  and  "fire  wall,  four  feet  high." 
He  insists  that  his  original  bid  was  for  $125, 
but  that  it  was  reduced  by  the  negotiation  to 
$110.  He  likewise  contends  that  the  four 
feet  related  to  the  windows,  as  well  as  to  the 
fire  wall.  It  may  be  said  this  would  not 
be  the  natural  limitation  and  construction  of 
the  language  of  his  offer.  He  went  to  work, 
and,  after  he  had  been  working  some  little 
time,  reached  the  windows;  and,  while  he 
was  at  the  point  of  turning  the  arch  of  one 
to  complete  its  elevation,  It  was  discovered 
by  the  architect  who  had  drawn  the  plans 
that  the  windows  had  not  been  raised  on  a 
line  with  the  others,  and  needed  to  be  put 
up  nearly  two  feet  more.  The  architect  di- 
rected Manners  to  increase  the  height,  but 
Manners  declined,  on  the  ground  that  it  was 
not  within  the  terms  of  his  bid.  Fraser 
came  along,  and  there  was  some  discussion 
between  them  as  to  what  the  contract  was. 
It  is  insisted,  on  one  side,  that  Manners  went 
to  the  office,  and  looked  at  the  bid,  which 
contained  no  statement  about  the  height, 
and  then  went  back  to  work.  This  Manners 
denied,  and  he  insists  that,  when  Fraser  de- 
clined to  permit  him  to  go  on  with  the  work 
under  his  bid,  he  stopped,  as  he  had  a  right 
to  do.  When  he  abandoned  the  work,  he 
had  earned  a  little  less  than  $40.  He  after- 
wards filed  a  lien  on  the  building,  and 
brought  this  suit  to  collect  his  money.  In 
the  original  answer  It  was  stated  that  Fraser 
entered  into  a  contract  with  Manners  where- 
by he  had  agreed  to  do  certain  work,  which 
was  specified,  for  a  definite  sum.  At  the 
trial,  what  Fraser  claimed  to  be  the  written 
bid  put  in  by  Manners  was  offered.  This 
contained  nothing  about  any  specifications, 
and  no  data  other  than  the  general  state- 
ment that  be  was  to  raise  12  windows,  and 
build  the  fire  wall  and  lintels.  It  was  ur- 
ged that  the  defendant  had  the  right  to  show 
what  had  happened  respecting  those  matters 


which  were  not  stated  in  the  writing.  There 
seemed  to  be  some  question  concerning  It, 
and,  on  application,  the  court  permitted  an 
amendment  to  the  answer,  so  that  the  al- 
legation would  amount  to  a  statement  that 
the  work  was  to  be  done  according  to  speci- 
fications prepared  by  the  architect  Of  this 
the  appellant  complains.  An  amended  repli- 
cation was  tendered,  which  contained  a  good 
many  matters  other  than  what  was  filed  in 
the  original  pleading,  and  the  court  refus- 
ed to  permit  it  to  be  filed  as  drafted,  but 
did  permit  a  part  of  it  to  stand.  The  case 
was  tried  to  the  court,  without  a  jury,  who 
found  for  the  defendant,  and  Manners  ap- 
pealed. 

As  is  manifest  from  the  record,  the  case 
has  been  several  times  tried,  and,  notwith- 
standing the  magnitude  of  the  controversy, 
it  is  important  that  it  should  end  with  the 
judgment,  unless  some  radical  error  was 
committed  by  the  trial  court  As  is  usual, 
it  is  insisted  that  the  evidence  does  not  sup- 
port the  judgment  and  that  there  is  lacking 
In  the  record  some  proof  essential  to  the 
result.  It  would  be  well  to  state  In  this 
connection  that  according  to  the  defendant's 
plea,  he  was  put  to  considerable  expense  to 
complete  the  work.  The  court  must  have 
found  with  him  in  this  particular,  since  It 
is  evident  that  Manners  did  work  of  some 
value.  We  can  better  dispose  of  this  partic- 
ular objection  by  referring  to  the  circum- 
stance that  there  is  no  exception  to  the  judg- 
ment. It  has  been  repeatedly  decided  by 
both  the  appellate  courts  in  this  state  that  a 
party  must  preserve  his  objection  in  the 
proper  form  when  he  seeks  to  have  the  case 
rev.ersed  because  the  evidence  does  not  war- 
rant the  judgment  We  did  not  however, 
content  ourselves  with  this  rule,  but  read 
the  record.  This  fully  convinced  us  that  on 
all  questions  of  any  consequence  there  was 
a  conflict  In  the  testimony,  and  there  is  so 
much  to  be  found  to  support  the  court's  con- 
clusions that  in  no  event  would  we  be  in- 
clined to  interfere  with  them. 

We  do  not  concede  that  the  court  commit- 
ted any  error  in  permitting  the  defendant  to 
amend  his  answer  by  inserting  the  allega- 
tion that  the  work  was  to  be  done  accord- 
ing to  the  specifications  prepared  by  the 
architect.  There  are  two  answers  to  the 
contention.  In  the  first  place.  It  is  tolerably 
clear  that  the  evidence  on  this  subject  was 
admissible  under  the  original  answer.  If  it 
wns  found  by  the  court  that  the  contract 
was  not  wholly  in  writing,  but  that  some  of 
its  terms  rested  in  parol,  it  was  entirely  with- 
in the  rules  of  evidence  to  permit  the  de- 
fendant to  prove  all  of  its  elements.  Even 
if  this  were  not  true,  the  amendment  did 
the  plaintiff  no  harm,  and  he  took  no  ad- 
vantage of  it,  so  as  to  be  able  to  raise  the 
question  here.  In  respect  to  matters  of  this 
description,  it  is  well  settled  that  a  party 
must  show  he  has  been  affected  in  some  sub- 
stantial right  if  he  would  complain.  The 
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supreme  court  has  clearly  established  the 
practice  in  such  matters.  If  the  defendant 
conceives  that,  when  the  application  is  made, 
lie  will  be  harmed  by  the  order,  he  must  ask 
for  a  postponement,  or  seek  in  some  other 
way,  if  any  be  feasible,  "to  preserve  and  pro- 
tect his  rights.  Gwynn  v.  Butler,  17  Colo. 
114,  28  Pac.  460. 

A  sufficient  amendment  to  the  replication 
was  permitted  to  enable  the  plaintiff  to  pre- 
sent any  issue  necessary  for  the  preserva- 
tion of  hla  rights,  and  no  evidence  which  he 
offered  was  rejected  because  not  within  the 
scope  of-  the  pleadings.  He  was  therefore 
unharmed  by  the  exclusion  of  a  portion  of 
his  plea. 

We  do  not  undertake  to  decide  what  Is  In- 
dispensable to  entitle  a  party  to  abandon 
his  agreement,  and  recover  on  a  quantum 
meruit  for  what  he  has  done.  We'  should 
have  very  grave  doubts  whether  Manners 
was  entitled  to  recover  at  all  for  what  he 
did.  We  do  not  care,  however,  to  enter  up- 
on this  discussion,  and  demonstrate  that  the 
evidence  establishes  an  agreement  on  his 
part  to  do  certain  work  in  a  specific  manner, 
and  a  failure  on  his  part  to  perform.  We 
content  ourselves  with  saying  that  there  is 
enough  in  the  record  to  warrant  this  conclu- 
sion. There  is  evidence  from  which  the 
court  may  have  concluded  the  defendant 
was  damaged  beyond  the  amount  which 
Manners  had  earned.  Either  conclusion  ne- 
cessitates the  affirmance  of  the  judgment. 
Under  these  circumstances,  we  are  not  at 
liberty  to  disturb  it. 

The  trial  court  committed  no  errors  which 
compel  us  to  question  his  conclusions,  and 
the  judgment  will  accordingly  be  affirmed. 
Affirmed. 


(6  Colo.  App.  14) 

ROGERS  et  al.  v.  McMILLEN. 

(Court  of  Appeals  of  Colorado.    March  11, 
1895.) 

8KT-Orr — Partnership  —  Liability  —  Witness — 
Judgment— Motion  to  Vacate. 

1.  The  amount  of  a  note  payable  to  a  part- 
ner individually  cannot- be  set  off  by  him  against 
a  partnership  indebtedness,  in  an  action  thereon 
by  the  maker  of  the  note. 

2.  A  partner  seeking  to  set  off  an  individual 
claim  against  a  paitnership  indebtedness  in  a  suit 
by  od  administrator  against  the  firm  is  incompe- 
tent, under  Gen.  St,  5  3641,  to  testify  as  to  an 
agreement  with  the  firm  and  deceased  whereby 
the  debt  to  deceased  was  to  be  applied  on  de- 
ceased's indebtedness  to  him. 

3.  A  motion  to  vacate  a  judgment  on  the 
affidavit,  unsuppoited  by  proof,  of  one  of  the 
defendants  that  another  defendant  was  dead  at 
its  rendition,  is  properly  denied  where  the  at- 
torney making  the  motion  entered  the  appear- 
ance of  such  defendant,  and  no  suggestion  of  his 
death  was  made  until  after  the  judgment  was 
entered. 

Appeal  from  district  court,  Lake  county. 

Action  by  Nell  McMillen,  administrator, 
against  John  W.  Rogers  and  others,  partners 
under  the  name  of  Continental  Chief  Mine. 


From  a  judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

Appellee,  the  administrator  of  the  estate  of 
William  J.  A.  Howie,  brought  suit  to  recov- 
er from  appellants  the  sum  of  $1,224.88.  al- 
leged to  have  been  due  Howie  at  the  time 
of  his  death.  Appellants  were  mining  the 
Continental  Chief  Mine.  Howie  was  en- 
gaged, with  teams,  In  hauling  coal  to  the 
mine,  and  ore  from  It.  He  died  on  the  14th 
day  of  October,  1802.  At  the  time  of  his 
death  it  Is  alleged  that  there  was  due  and 
owing  to  him  for  such  services  for  the  month 
of  September  and  the  14  days  of  October  the 
amount  for  which  the  suit  was  brought.  Pre- 
vious to  September  1st,  settlements  had  been 
had,  and  all  accounts  adjusted.  The  com- 
plaint was  In  the  ordinary  form.  The  de- 
fendants, In  answer,  admitted  the  death  of 
Howie,  the  appointment  of  appellee  as  ad- 
ministrator, and  that  they  the  defendants 
were  doing  business  under  the  name  of  Con- 
tinental Chief  Mine;  denied  generally  the 
other  allegations  of  the  complaint.  A  jury 
was  waived,  and  a  trial  had  to  the  court  At 
the  commencement  of  the  trial  It  appears  to 
have  been  admitted  in  open  court  "that  If 
Howie,  or  his  administrator,  are  entitled  to 
recover  against  the  defendants  any  amount, 
that  amount  will  be  $1,217."  The  trial  re- 
sulted in  a  judgment  for  the  plaintiff  for  $1,- 
214.43,  from  which  an  appeal  was  prosecuted 
to  this  court 

A  J.  Sterling,  for  appellants.  Geo.  S. 
Phelps  and  N.  Rollins,  for  appellee. 

REED,  J.  (after  stating  the  facts).  We  can- 
not understand  what  If  any,  influence  or  ef- 
fect the  stipulation  In  open  court  that  the 
amount  of  the  recovery  should  be  $1,217,  if 
anything,  had  upon  the  trial  of  the  case. 
Such  a  stipulation  would  naturally  be  con- 
strued as  fixing  the  amount  In  case  the  legal 
question  or  questions  presented  should  be 
determined  In  favor  of  the  plaintiff,  leaving 
only  legal  questions  to  be  determined  upon  the 
trial;  but  it  does  not  seem  to  have  been  so 
regarded  by  court  or  counsel,  and  we  are 
confronted  with  many  pages  of  evidence,  and 
elaborate  columns  of  figures,  for  apparently 
no  purpose  except  to  establish  the  conces- 
sion made  as  to  the  amount  in  the  first  in- 
stance. The  result  reached  having  only  va- 
ried from  the  amount  conceded  $2.57,  It  may 
be  regarded  as  establishing  the  amount  of 
damage.  The  small  difference  having  been 
found  for  defendants,  they  cannot  complain 
that  the  judgment  Is  excessive. 

Although  the  trial  was  very  lengthy,  and 
contested  with  great  zeal  and  energy,  only 
one  question  seems  to  be  Involved,  which  may 
be  briefly  stated:  Whether  Michael,  one  of 
the  defendants'  partners,  doing  business  un- 
der the  firm  name  of  the  Continental  Chief 
Mine,  could  set  off  a  note  of  Howie,  payable 
to  him  individually,  against  the  amount  due 
Howie  from   the  partnership.    The  court 
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properly  found  It  could  not  be  done,  and 
gave  a  Judgment  for  the  amount  admitted  to 
be  due.  Numerous  errors  are  assigned,  but, 
aside  from  the  general  one  that  the  finding 
was  against  the  evidence,  they  were  prin- 
cipally to  the  refusal  of  the  court  to  admit 
evidence  to  establish  the  note  as  a  set-off. 
The  contention  was  that  Howie  borrowed 
money  from  Michael,  for  which  he  gave  his 
note;  that  It  was  for  money  borrowed  to 
purchase  teams;  and  that  the  work  done  was 
done  for  him  individually  in  payment  of  the 
note,  and  he  was  to  collect  from  the  company. 
This  claim  was  negatived— First,  by  the 
books  of  Howie,  where  it  was  charged  to  the 
company;  second,  by  the  books  of  the  compa- 
ny, where  it  was  put  to  the  credit  of  Howie; 
third,  by  previous  transactions,  where,  dur- 
ing the  existence  of  the  note,  monthly  pay- 
ments had  been  made  by  the  company  to 
Howie  direct,  for  large  amounts,  while  only 
two  or  three  payments,  amounting  in  all  to 
$300,  had  been  paid  by  Howie  to  Michael, 
and  indorsed  upon  the  note.  The  note  bore 
date  January  10,  1890;  was  for  $1,500,  pay- 
able six  months  after  date;  indorsed  May  12, 

1891,  with  payment  of  $100;  September  28, 

1892,  $200.  Howie  died  October  14,  1892.  It 
will  be  observed  that  the  payment  of  $200  was 
made  September  28,  1892.  The  bills  for  the 
month  of  September,  as  taken  from  the 
books,  were  $889.06,  due  two  days  after  the 
payment  of  $200  made  by  Howie  to  Michael, 
and  from  another  source.  Howie  was  then 
living,  and  the  sum  due  from  the  company  on 
October  1st— $889.66— was  not  indorsed  nor 
passed  to  the  credit  of  Michael.  The  bills 
for  the  month  of  October,  until  Howie's 
death,  on  the  14th,  amounted  to  $214.77.  On 
November  11th— nearly  a  month  after  How- 
ie's death— Michael  Indorsed  upon  the  note 
$1,217.35  due  from  the  company  to  Howie,  be- 
ing the  balance  due  upon  the  note.  These 
facts,  though  not  conclusive,  were  very  strong 
circumstances  tending  to  show  that  Michael's 
contention  was  an  afterthought 

The  refusal  of  the  court  to  allow  the  note 
from  Howie  to  Michael  to  go  in  evidence  is 
urged  as  error.  This  may  be  very  briefly 
disposed  of.  Unless  the  alleged  agreement 
contended  for  by  Michael  was  clearly  estab- 
lished beyond  controversy,  it  was  inadmissi- 
ble for  any  purpose.  It  was  not  made  to,  nor 
the  property  of,  the  mining  company.  The 
consideration  for  the  note  did  not  go  from 
the  company,  but  from  the  individual.  The 
contract  sought  to  be  set  up  contradicted  the 
note.  The  latter  was  to  pay  money  to  the  In- 
dividual, the  former  to  haul  for  the  company 
to  pay  the  note  to  the  individual.  The  con- 
tract contended  for  could  only  have  been  a 
new  one,— a  novation,— in  which  all  three  par- 
ties must  have  participated  and  agreed.  It 
is  claimed  that  Michael  was  the  manager  of 
the  company,  in  charge  of  its  affairs;  conse- 
quently that  the  transaction  was,  in  effect, 
with  the  company.  If  he  was  the  manager, 
and  in  charge,  and  the  money  was  to  be  re- 


funded as  stated,  certainly,  unless  there  were 
good  reasons  for  taking  out  and  making  it 
an  individual  transaction,  it  would  have  been 
made  a  company  transaction  in  the  first  in- 
stance. In  a  suit  by  an  administrator  or  any 
other  plaintiff  against  a  partnership,  the  in- 
dividual claim  of  one  partner  cannot  be  set 
off  against  partnership  indebtedness. 

The  attempt  to  establish  the  contract  rest- 
ed entirely  upon  the  evidence  of  Michael, 
and  was  inadmissible,  under  section  3641, 
Gen.  St,  which  follows:  "That  no  party  to 
any  civil  action,  suit  or  proceeding,  or  per- 
son directly  interested  in  the  event  thereof, 
shall  be  allowed  to  testify  therein,  of  his 
own  motion,  or  in  his  own  behalf,  by  virtue 
of  the  foregoing  section,  when  any  adverse 
party  sues  or  defends,  as  the  trustee  or  con- 
servator of  an  idiot  lunatic  or  distracted 
person,-  or  as  the  executor  or  administrator, 
heir,  legatee  or  devisee  of  any  deceased  per- 
son." It  Is  not  taken  out  of  the  operation 
of  the  section  by  any  of  the  exceptions  of 
the  section.  Authorities  In  support  of  this 
proposition  are  unnecessary;  the  decisions 
are  uniform  in  this  state  and  in  the  state 
of  Illinois,  where  the  statute  is  the  same. 
This  also  disposes  of  the  supposed  errors 
assigned  as  Nos.  9  and  15.  In  each  the  de- 
fendant Michael  was  incompetent  to  tes- 
tify in  regard  to  the  matters  asked. 

The  only  other  assignment  of  error  that 
need  be  discussed  is  the  fourth.  On  the 
25th  of  February,  1893,  the  court  found 
for  the  plaintiff,  and  the  judgment  was  en- 
tered, and  appeal  prayed  and  allowed. 
With  this  entry  and  the  signing  and  seal- 
ing by  the  Judge  the  bill  of  exceptions  ends. 
Subsequently  there  follows  an  anomalous 
proceeding.  On  the  8th  day  of  March  fol- 
lowing, the  following  affidavit  was  made, 
and  handed  to  the  clerk:  "Personally  came 
before  me,  the  undersigned  notary  public, 
within  and  for  the  county  of  Arapahoe,  and 
state  of  Colorado,  Tony  P.  Michael,  who, 
being  by  me  first  duly  sworn  according  to 
law,  upon  oath  deposes  and  says  that  he  is 
one  of  the  defendants  in  the  above-entitled 
action;  that  Frank  Deihm  is  another  of  the 
defendants  therein,  against  whom  judgment 
has,  as  he  is  informed  and  believes,  been 
rendered;  that  on  or  about  the  17th  day  of 
March,  A.  D.  1887,  on  board  of  a  Union 
Pacific  passenger  train,  near  Point  of  Rocks, 
in  the  county  of  Sweetwater,  Wyoming,  the 
same  Frank  Delhm,  who  is  a  defendant  in 
the  above-entitled  action,  as  aforesaid,  de-' 
parted  this  life,  dying,  as  he  is  informed 
and  believes,  suddenly  from  some  malady 
resulting  from  an  excessive  use  of  intoxicat- 
ing drinks;  that,  as  affiant  is  informed  and 
believes,  no  administrator  or  executor  was 
ever  appointed  for  the  administration  and 
settlement  of  the  estate  of  the  said  Frank 
Deihm,  deceased;  and  that,  as  he  is  In- 
formed and  believes,  some  relatives  of  his 
reside  in  the  city  of  Cincinnati,  in  the  state 
of  Ohio,  but  what  particular  relation  they 
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bear  to  him  affiant  is  not  advised,  and 
neither  does  he  know  of  any  relative  of  his 
residing  In  the  state  of  Colorado.  Tony  P. 
Michael."  On  March  9th  the  following  was 
handed  to  the  clerk,  and  by  him  filed:  "The 
defendants,  except  Frank  Deihm,  come  and 
move  the  court  herein  to  open  up  and  set 
aside  the  judgment  and  order  made  in  this 
case,  for  the  reason  following,  to  wit:  At 
the  date  of  making  the  orders  and  render- 
ing the  judgment  the  defendant  Frank 
Deihm  was  deceased,  had  departed  this  life 
long  prior  thereto;  second,  for  reason  set 
forth  in  affidavit  herewith  filed.  A.  J.  Ster- 
ling, Attorney  for  Defendant*"  Then  fol- 
lows: "There  being  no  other  or  further  evi- 
dence or  testimony  offered  or  introduced 
by  either'  plaintiff  or  defendants  in  support 
of  or  against  said  motion,  but  this  being 
all  and  the  only  testimony  or  evidence  in- 
troduced or  produced  by  either  party  here- 
to, the  motion  was  submitted  to  the  court 
on  the  same,  and  the  court  thereupon  denied 
tbe  same;  to  which  ruling  of  the  court  the 
defendants  excepted."  This  is  made  a  sec- 
ond bill  of  exceptions.  The  sheriffs  return 
shows  that  he  served  Mater,  Menser,  and 
Tony  P.  Michael.  Rogers,  Griffiths,  Deihm, 
and  H.  W.  Michael  not  found.  On  Febru- 
ary 7th  all  the  defendants  named  in  the 
complaint  appeared,  and  made  answer,  by 
A.  J.  Sterling,  their  attorney.  How  many 
were  dead  and  how  many  living  at  that 
time  we  have  no  means  of  knowing,  but  a 
month  later  the  affidavit  of  Michael  is  filed, 
and  the  motion  of  Sterling,  the  attorney,  at- 
tempting to  show  that  Deihm  had  been 
dead  about  six  years  when  his  appearance 
was  entered  by  his  attorney.  The  court 
very  properly  denied  the  motion.  If  his 
death  was  a  fact,  it  should  have  properly 
appeared  at  the  time  the  answer  was  made. 
Counsel  cannot  enter  the  appearance  of  a 
dead  client,  and  Impose  upon  court  and 
plaintiff  until  .after  judgment,  and  then 
avail  themselves  of  the  fact  of  death  to  set 
aside  the  entire  judgment.  Again,  the  affi- 
davit of  Michael  was  too  vague  and  un- 
certain to  establish  the  fact  of  any  death 
whatever.  Although  six  years  had  expired, 
no  action  had  been  taken,  no  administration 
of  his  estate  had,  and  it  seems  no  action 
had  been  taken  by  his  partners,  and  that  he 
still  remained  a  partner.  A  person  who  can 
remain  a  partner  for  that  length  of  time 
after  death  should  make  an  equally  good 
defendant  in  connection  with  his  copart- 
ners, especially  where  such  copartners, 
through  their  attorney,  enter  his  appearance 
as  living.  No  error  sufficiently  serious  to 
warrant  a  reversal  appears  in  the  record. 
Several  good  reasons  could  be  given  Why 
the  defense  of  Michael  should  not  have  pre- 
vailed. If  such  contract  existed,  he  had 
ample  time  and  opportunity  to  enforce  It 
against  Howie  while  living.  It  is  not  shown 
whether  the  estate  of  Howie  was  solvent 
or  insolvent;  if  the  latter,  he  should  not  take 


advantage  of  the  circumstances  to  collect  his 
debt  in  full  at  the  expense  of  others.  The  sum 
involved  may  have  been  the  only  available 
fund  to  supply  the  wants  of  a  widow  and 
children.  Whether  such  was  the  fact  or 
not,  the  claim  should  have  been  paid  to 
the  administrator,  and  the  claim  of  Michael 
taken  its  place  with  others,  unless  a  clearly 
established  exception  was  shown  to  take 
it  out  of  the  ordinary  course.  The  judg- 
ment of  the  district  court  will  be  affirmed. 
Affirmed. 

*• 

(6  Colo.  App.  47) 

McClelland  v.  phillips. 

(Court  of  Appeals  of  Colorado.    March  11, 
1895.) 

NOTICB  OF  PBNDING  SUIT. 

A  chattel  mortgagee  of  a  growing  crop 
is  not  chargeable  in  law  with  notice  of  a  pending 
action  for  divorce  against  the  mortgagor,  in 
which  the  plaintiff  claims  the  crops  on  the  ground 
that,  although  belonging  to  her  husband,  they 
were  planted  and  cared  for  by  her. 

Error  to  district  court,  Pueblo  county. 

Action  by  Elizabeth  Phillips  against  An- 
drew McClelland.  From  a  judgment  for 
plaintiff,  defendant  brings  error;  Reversed. 

Reeve  &  Low  and  Oalligan,  Deasy  &  Hig- 
glns,  for  plaintiff  in  error. 

THOMSON,  J.  Action  by  Elizabeth  Phil- 
lips for  the  unlawful,  wrongful,  and  forcible 
taking  and  carrying  away  by  the  defendant 
of  one  wagon  and  a  quantity  of  potatoes,  al- 
leged to  be  her  property  and  in  her  posses- 
sion. Judgment  for  plaintiff,  from  which 
defendant  appeals. 

On  June  19,  1891,  the  plaintiff  commenced 
her  action  against  her  husband,  John  P. 
Phillips,  for  a  divorce.  In  her  complaint 
she  alleged  the  pre-emption  of  certain  lands 
by  her  husband,  and  prayed  that  the  im- 
provements and  growing  crops  upon  the 
lands  be  set  apart  to  her.  On  the  14th  day 
of  September  following  she  filed  her  amend- 
ed complaint,  in  which  she  averred  that  the 
crops,  although  belonging  to  her  husband, 
had  been  planted  and  cared  for  by  her,  and 
prayed  that  they  be  allowed  and  set  apart 
to  her.  At  the  hearing  the  divorce  was 
granted  as  prayed,  and  the  crops  given  and 
allowed  to  her.  The  decree  was  rendered 
October  8,  1891.  On  September  15,  1891, 
John  P.  Phillips  executed  to  the  defendant 
In  this  case  a  chattel  mortgage  of  the  wagon 
mentioned  in  tbe  complaint  and  14  acres  of 
potatoes  growing  upon  the  lands  pre-empted 
by  Phillips,  to  secure  the  payment  of  a  note 
made  by  him  to  the  defendant  for  $100. 
These  potatoes  were  part  of  the  crops  men- 
tioned in  the  complaint  for  divorce,  and  were 
the  same  potatoes  for  the  taking  of  which 
by  the  defendant  this  action  was  brought. 
The  note  was  given  for  a  bona  fide  indebted- 
ness owed  by  Phillips  to  the  defendant.  At 
the  time  of  the  execution  of  the  mortgage 
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the  defendant  had  no  notice  of  the  pendency 
of  the  divorce  proceedings.  The  evidence 
was  somewhat  conflicting  as  to  the  owner- 
ship of  the  wagon.  The  jury  were  correct- 
ly instructed  upon  that  question,  and,  If 
nothing  more  than  the  wagon  had  been  In- 
volved In  the  controversy,  we  should  un- 
hesitatingly affirm  the  judgment  But  In 
regard  to  the  potatoes  the  court  gave  the 
following  instruction:  "First,  In  reference 
to  the  title  of  the  potatoes,  the  court  In- 
structs the  jury  that  under  the  pleadings 
and  decree  rendered  In  the  county  court,  of 
which  the  defendant,  Model/and,  was  char- 
ged in  law  with  notice,  the  title  of  the  po- 
tatoes passed  under  that  decree  to  the  plain- 
tiff in  this  action,  and  for  such  potatoes  the 
Jury  will  ascertain  the  market  value,  and 
return  a  verdict  for  the  plaintiff,  if  they 
find,  from  the  evidence,  the  same  were  tak- 
en by  the  defendant"  There  is  nothing  In 
the  pleadings,  evidence,  or  law  to  warrant 
this  instruction.  The  defendant  was  not 
charged  In  law  with  notice  of  the  pendency 
of  the  divorce  proceedings  simply  In  virtue 
of  the  fact  that  they  were  pending,  and  he 
had  no  other  notice.  He  could  not  be  char- 
ged with  notice  of  the  decree,  because  it  had 
not  yet  been  rendered.  There  was  no 
source  of  information  open  to  the  Jury  con- 
cerning the  ownership  of  the  potatoes,  ex- 
cept the  testimony  of  the  witnesses  at  the 
trial,  and  that  testimony  they  were  not  per- 
mitted to  consider.  The  instruction  was  er- 
roneous, and  the  Judgment  will  be  reversed. 
Reversed. 


(5  Colo.  A.  560) 

ARNETT  et  ax.  v.  COFFEY. 
(Court  of  Appeals  of  Colorado.    March  11, 
1805.) 

Limitation  or  Action— Suit  to  Set  Asidb 
Fradddlbht  Cosvbyanch. 

1.  An  action  to  set  aside  alleged  fraudulent 
conveyances  of  land,  not!  brought  until  four 
years  after  discovery  of  the  fraud,  is  barred,  un- 
der Gen.  St.  1883,  §  2174,  limiting  the  time  for 
bringing  such  an  action  to  three  years,  where  a 
judgment  previously  recovered  by  plaintiff  on 
the  same  cause  of  action  was  reversed  on  ap- 
peal, and  the  new  action  was  not  commenced 
within  one  year  thereafter,  as  required  by  sec- 
tion 2180. 

2.  The  year  allowed  by  Gen.  St.  1883,  § 
2180,  for  beginning  a  second  action  after  the  re- 
versal of  a  judgment  on  writ  of  error,  com- 
mences at  the  date  of  reversal,  and  not  of  the 
dismissal  of  the  first  action  in  the  lower  court. 

Appeal  from  district  court  Boulder  county. 

Action  by  Henry  N.  Coffey  against  Anthony 
Arnett  and  Mary  Arnett  From  a  judgment 
for  plaintiff,  defendants  appeal.  Reversed. 

J.  R.  Zuver,  for  appellants.  Adams  &  Ad- 
ams and  H.  C.  Henderson,  for  appellee. 

THOMSON,  J.  On  the  10th  day  of  Janu- 
ary, 1889.  appellee  brought  his  suit  against 
the  appellants  to  set  aside  certain  conveyan- 
ces of  real  estate  made  by  the  defendant  An- 
thony Arnett  to  the  defendant  Mary  Arnett 


who  was  his  wife,  and  subject  the  land  to 
the  payment  of  a  judgment  previously  recov- 
ered by  the  plaintiff  against  the  defendant 
Anthony  Arnett,  on  the  ground  that  the  con- 
veyances were  without  consideration,  and 
were  made  for  the  purpose  of  defrauding  An- 
thony's creditors,  and  particularly  the  plain- 
tiff. It  was  averred  in  the  complaint  that  the 
facts  constituting  the  fraud  complained  of 
first  came  to  the  plaintiff's  knowledge  In  the 
month  of  November,  1888.  The  suit  resulted 
in  a  decree  In  accordance  with  the  prayer  of 
the  complaint  from  which  decree  the  defend- 
ants appealed  to  this  court,  where  such  pro- 
ceedings were  had  that  on  the  23d  day  of 
June,  1891,  the  decree  was  reversed,  and  the 
cause  remanded  to  the  trial  court  for  further 
proceedings.  Arnett  v.  Coffey,  1  Colo.  App. 
34,  27  Pac.  614.  One  of  the  grounds  of  re- 
versal was  that  the  plaintiff  had  not  perfect- 
ed his  right  of  action  by  making  his  judgment 
against  Anthony  Arnett  a  lien  upon  the  prop- 
erty in  the  manner  provided  by  the  statute, 
or  taken  the  requisite  steps  otherwise  to  en- 
title him  to  maintain  the  suit  After  the 
judgment  of  reversal,  for  the  purpose  of  con- 
forming to  the  decision  of  this  court,  and  in 
pursuance  of  the  statute,  he  caused  to  be  filed 
and  recorded  in  the  office  of  the  county  re- 
corder a  transcript  of  his  judgment  against 
Anthony  Arnett;  and  afterwards,  on  the  8th 
day  of  April,  1892,  he  dismissed  the  cause. 
This  new  action  was  commenced  on  the  12th 
day  of  September,  1892.  The  complaint  Is  the 
same  as  that  in  the  former  case,  except  that 
It  contains  the  additional  averments  required 
by  the  decision  of  this  court  The  defendants 
answered  that  the  cause  of  action  did  not  ac- 
crue within  three  years  before  the  commence- 
ment of  this  suit  and  that  this  suit  was  not 
brought  within  one  year  after  the  reversal  by 
this  court  of  the  decree  In  the  former  case. 
The  plaintiff  proved  that  be  acquired  his 
knowledge  of  the  facts  constituting  the  al- 
leged fraud  at  the  time  stated  in  his  com- 
plaint and  the  defendant  introduced  in  evi- 
dence a  copy  of  the  judgment  of  reversal  of 
the  former  decree  by  this  court  with  the  cer- 
tificate of  the  clerk  that  It  was  entered  on 
the  23d  day  of  June,  1891.  After  hearing  the 
evidence,  the  court  found  for  the  plaintiff,  and 
ordered  the  entry  of  a  decree  setting  aside  the 
conveyances  as  prayed  In  the  complaint  Th°. 
defendants  moved  for  a  new  trial  on  the 
grounds  that  the  finding  was  against  the  evi- 
dence, and  that  it  was  against  the  law,  but 
the  motion  was  overruled.  The  judgment 
against  the  defendants  was  then  entered. 
The  defendants  appeal,  and  assign  for  error 
the  overruling  of  the  motion  for  a  new  trial, 
and  the  rendition  of  the  decree. 

The  following  is  section  2174  of  the  Gen- 
eral Statutes  of  1883:  "Bills  for  relief  on  the 
ground  of  fraud,  shall  be  filed  within  three 
years  after  the  discovery  by  the  aggrieved 
party,  of  the  facts  constituting  the  fraud,  and 
not  afterwards."  And  section  2180  is  as  fol- 
lows: "If  in  any  action  duly  commenced  with- 
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In  the  time  herein  limited,  and  allowed  there- 
for, the  process  shall  fall  of  a  sufficient  serv- 
Ice  or  return,  by  any  unavoidable  accident,  or 
by  any  default  or  neglect  of  the  officer  to 
whom  it  was  committed,  or  if  the  process 
shall  be  abated,  or  the  action  otherwise  avoid- 
ed or  defeated,  by  the  death  of  any  party 
thereto,  or  for  any  matter  of  form;  or  If  after 
a  verdict  for  the  plaintiff  the  judgment  shall 
be  arrested;  or  if  the  judgment  for  the  plain- 
tiff shall  be  reversed  on  a  writ  of  error,  the 
plaintiff  may  commence  a  new  action  for  the 
same  cause,  at  any  time  within  one  year  after 
the  abatement  or  other  determination  of  the 
original  suit,  or  after  the  reversal  of  the  judg- 
ment therein."  The  discovery  of  the  facts 
constituting  the  alleged  fraud  was  made  In 
November,  1888,  and  this  action  was  com- 
menced on  the  12th  day  of  September,  1892, 
nearly  four  years  afterwards.  The  Judgment 
obtained  in  the  first  action  was  reversed  on 
the  23d  day  of  June,  1891,  nearly  15  months 
before  this  suit  was  brought.  It  Is  manifest 
that  the  action  was  barred  by  the  terms  of 
section  2174,  and  it  is  equally  manifest  that  it 
was  barred  by  the  provisions  of  section  2180, 
even  If  we  concede  that  the  latter  section  has 
any  application  to  the  case.  It  is  only  where 
the  plaintiff's  judgment  is  reversed  on  a  writ 
of  error  that  the  additional  year  Is  allowed 
him,  but  this  was  not  a  reversal  on  a  writ  of 
error.  If,  however,  we  were  at  liberty  to 
construe  the  statute  as  comprehending  cases 
of  appeal,  the  plaintiff's,  position  Is  no  better, 
because  he  did  not  bring  his  new  action  with- 
in one  year  after  the  reversal.  It  is  true  that 
the  first  suit  was  not  at  an  end  until  its  dis- 
missal In  the  lower  court,  in  April,  1892;  and 
counsel  seem  to  think  that  the  year  allowed 
the  plaintiff  within  which  to  renew  his  action 
commenced  then,  but  the  statute  does  not  so 
read.  In  no  possible  aspect  of  the  case  was 
this  suit  brought  in  time.  The  court  erred  In 
denying  the  motion  for  a  new  trial  and  In  ren 
derlng  a  decree  for  the  plaintiff.  The  Judg- 
ment will  be  reversed.  Reversed. 


(«  Colo.  Aj)p.  44) 

BOARD  OF  COM'RS  OP  PUEBLO  COUN- 
TY, v.  GOULD. 
(Court  of  Appeals  of  Colorado.    March  11, 
1895.) 

Appointment  op  Water  Commissioner— Collat- 
eral Attack. 
Where  a  water  commissioner  appointed 
by  the  governor  under  1  Mills'  Ann.  St.  §§  2381- 
2383,  2§87,  qualified  as  required  by  the  statute, 
and  began  the  performance  of  his  duties,  the  pre- 
sumption of  a  compliance  with  all  the  conditions 
authorizing  the  appointment  is  conclusive,  as 
against  collateral  attack. 

Appeal  from  district  court,  Pueblo  county. 

Action  by  Lyman  B.  Gould  against  the 
board  of  county  commissioners  of  Pueblo 
county.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Geo.  Salisbury,  for  appellant.  D.  M.  Camp- 
bell, for  appellee. 


THOMSON,  J.  The  appellee  brought  this 
action  to  recover  for  certain  services  as  wa- 
ter commissioner.  His  complaint  alleges, 
In  substance,  that  he  was  appointed  and  com- 
missioned by  the  governor  as  water  com- 
missioner for  water  district  No.  14;  that  he, 
immediately  upon  his  appointment,  execut- 
ed a  good  and  sufficient  bond  in  the  sum  fix- 
ed by  the  governor,  conditioned  as  the  law 
requires,  which  bond  was  approved  by  the 
governor  and  state  engineer,  and  that  with- 
in 10  days  after  his  appointment,  and  before 
he  entered  upon  the  duties  of  his  office,  he 
took  and  subscribed  the  oath  of  office  pre- 
scribed by  the  constitution  of  the  state;  that, 
upon  proper  request  being  made,  he  per- 
formed certain  services  in  his  district  with- 
in the  county  of  Pueblo,  a  true  and  itemized 
account  of  which,  verified  by  him,  he  render- 
ed to  the  defendant,  the  board  of  commis- 
sioners of  Pueblo  county,  but  the  board  re- 
fused to  allow  any  part  of  the  bill.  The 
answer  denied  the  regularity  of  the  appoint- 
ment, averring  that  the  plaintiff  had  not  re- 
ceived the  recommendation  of  the  board  of 
county  commissioners,  defendant,  as  pro- 
vided by  law,  and  that,  therefore,  his  com- 
mission was  void,  and  himself  a  usurper. 
There  was  no  denial  that  the  appointment 
was  In  fact  made  or  the  commission  issued, 
or  that  the  plaintiff  qualified,  or  that  he  en- 
tered upon  the  duties  of  his  office,  or  ren- 
dered the  services  stated.  There  was  a  de- 
nial that  the  defendant  owed  the  sum  claim- 
ed or  any  other  sum,  but  such  a  denial  puts 
nothing  in  issue,  and  is  in  effect  no  denial  at 
all.  Bliss,  Code  PI.  §  334.  An  amendment 
was  afterwards  made  to  the  complaint  by 
leave  of  court,  from  which  it  appears  that 
water  district  No.  14  was  partly  in  Pueblo 
and  partly  in  Otero  county.  There  was 
some  evidence  on  both  sides,  but  It  affected 
nothing  except  the  plaintiff's  title  to  the 
office.  It  Is  manifest  from  the  pleadings  and 
evidence  that  the  only  question  which  the 
several  counsel  regarded  as  being  involved 
was  the  validity  of  the  appointment 

The  statute  provides  for  the  appointment 
by  the  governor  of  one  water  commissioner 
for  each  district,  to  be  selected  from  persons 
recommended  to  him  by  the  several  boards 
of  county  commissioners  of  the  counties  into 
which  the  district  may  extend.  Before  en- 
tering upon  his  duties,  the  commissioner 
must  give  a  bond  for  their  faithful  discharge 
in  a  sum  to  be  fixed  by  the  county  commis- 
sioners, the  bond  to  be  approved  by  the  gov- 
ernor and  state  engineer;  provided  that,  if 
the  commissioners  of  the  several  counties 
embracing  the  district  disagree  upon  the 
amount  of  the  bond,  it  shall  be  fixed  by  the 
governor.  The  commissioner  must  also, 
within  10  days  from  his  appointment,  take 
and  subscribe  his  oath  of  office.  His  com- 
pensation is  fixed  at  five  dollars  per  day. 
while  he  is  engaged  In  the  duties  of  his  office. 
He  must  preseut  an  itemized  and  verified 
account  of  his  services  to  the  board  of  coun- 
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ty  commissioners  of  the  county  In  which  his 
district  may  He,  which  board  shall  allow  the 
same;  or,  If  the  district  is  embraced  in 
more  than  one  county,  then  the  account  must 
be  presented  to  the  boards  of  commissioners 
of  the  several  counties,  and  each  board  shall 
pay  its  pro  rata  share.  1  Mills'  Ann.  St  $8 
2381-2383.  2387. 

The  appointment  having  been  made,  and 
the  plaintiff  having  qualified  and  entered 
upon  the  discharge  of  his  duties  under  it, 
the  presumption  is  conclusive  in  this  case 
that  all  the  conditions  authorizing  the  ap- 
pointment existed,  and  that  it  was  made  in 
exact  conformity  with  the  law.  The  same 
character  of  presumption  attends  the  act  of 
the  governor  in  fixing  the  amount  of  the 
bond,  and  every  other  act  of  his  connected 
with  the  appointment.  Chapter  27  of  the 
Code  provides  the  only  method  of  procedure 
by  which  the  title  to  an  office  can  be  tried. 
It  cannot  be  inquired  into  in  a  collateral 
proceeding.  See  Henderson  v.  Glynn,  2  Colo. 
App.  303,  30  Pac.  265.  The  effect  of  the  de- 
fendant's answer  was  to  admit  the  entire 
cause  of  action,  and  the  plaintiff  was  enti- 
tled to  judgment,  upon  the  pleadings  as 
they  originally  stood,  for  the  full  amount  of 
his  claim;  but  upon  filing  his  amendment, 
showing  that  a  portion  of  his  district  extend- 
ed Into  Otero  county,  he  became  entitled,  as 
against  the  defendant,  only  to  its  share  of 
the  sum  total,  and  this  was  the  judgment  of 
the  court.  Evidence  of  any  kind  was  un- 
necessary, and  what  was  introduced  was 
Immaterial.  The  judgment  will  be  affirmed. 
Affirmed. 


(6  Colo.  App.  127) 

HENDRIX  et  al.  v.  GILLETT  et  aU 

(Court  of  Appeals  of  Colorado.    Jan.  14,  1895.) 

Expert  Witnesses— Proof  or  Handwriting. 

A  county  treasurer,  who  has  also  been  a 
banker,  and  bankers  of  several  years'  experience, 
are  qualified  to  testify  as  experts  as  to  whether 
two  capital  letters,  claimed  to  have  beeD  the  in- 
itials of  the  name  of  the  payee  of  a  note,  have 
been  altered. 

Appeal  from  district  court,  Phillips  coun- 
ty. 

Action  by  Gillett  Bros,  against  Hendrix 
Bros.  From  a  judgment  for  plaintiffs,  de- 
fendants appeal.  Affirmed. 

W.  D.  Kelsey,  for  appellants.  P.  J.  Demp- 
ster, for  appellees. 

THOMSON,  J.  This  Is  a  suit  upon  a 
promissory  note  purporting  to  have  been 
made  by  the  appellants  to  M.  N.  Spahr,  and 
by  him  Indorsed  to  the  appellees.  The  only 
defense  Is  a  denial  of  the  execution  of  the 
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note.    The  appellants  admitted  the  genuine 
ness  of  their  signatures  to  the  paper,  bet 
claimed  that  the  note  was  given  to  A  A 
Spahr,  and  that,  after  its  execution  and  de- 
livery, It  was  altered  by  changing  the  In- 
itials of  the  payee  from  A.  A.  to  M.  N„  thw 
substituting  for  the  person  to  whom  the 
note  was  made  payable  another  and  differem 
person.    The  alteration  as  charged  was  not 
made  by  erasing  the  original  initials  and 
substituting  the  others,  but  by  adding  to 
the  first  A  the  marks  or  lines  necessary  to 
make  it  an  M,  and  in  the  same  manner 
converting  the  second  A  into  an  N.  Toe 
transaction  In  which  the  note  was  grres 
was  had  with  A.  A.  Spahr.    The  positive 
testimony  of  each  of  the  appellants  to  the 
change  alleged  was  met  by  the  equally  pos- 
itive counter  testimony  of  A.  A.  Spahr  that 
the  note  bad  never  been  altered,  but  was 
written  by  himself,  payable  to  M.  N.  Spahr. 
exactly  as  It  then  appeared.   R.  E.  Web- 
ster and  George  E.  Clark,  bankers  of  several 
years'  experience,  testified  that  in  the  course 
of  their  business  It  was  necessary  for  them 
frequently  to  inspect  notes,  checks,  drafts, 
and  other  like  instruments,  and  to  examine 
signatures.  E.  N.  McPherrin,  county  treas- 
urer, and  formerly  a  banker,  testified  that 
the  business  of  his  office  required  the  ex- 
amination of  writings  and  signatures.  AD 
these  witnesses,  testifying  from  their  fa- 
miliarity with  writings  and  Instruments  of 
various  kinds,  stated  that  in  their  opinion 
no  alteration  had  been  made  in  the  note. 
Objection  is  made  that  these  witnesses  did 
not  show  themselves  qualified  as  experts  to 
testify  concerning  the  integrity  of  the  note. 
There  was  no  question  which  required  fa- 
miliarity with  any  particular  handwriting 
It  was  sought  only  to  ascertain  whether  two 
capital  A's  had  been  converted,  one  Into  a 
capital  M,  and  the  other  into  a  capital  N. 
To  accomplish  the  change  the  cross  lines  ia 
the  A's  must  have  been  erased,  and  other 
necessary  lines  added.    If  the  business  In 
which  the  witnesses  were,  and  for  some 
time  had  been,  engaged,  and  the  necessity 
on  their  part  of  examining  instruments  and 
scrutinizing  their  appearance.  In  order  to 
the  proper  transaction  of  their  business,  did 
not  qualify  them  to  testify  upon  a  question 
like  this,  we  are  at  a  loss  to  conceive  what 
kind  of  experience  or  education  would  be 
required  to  render  them  competent  The  de- 
fendants testified  In  their  own  behalf,  bat 
they  made  no  claim  that  they  did  not  owe 
the  note,  or  that  the  debt  which  It  evi- 
denced was  not  Just;  so  that  there  was  no 
question  In  the  case  except  that  of  the  al- 
leged alteration.    Under  proper  Instroctkw 
by  the  court,  the  jury  found  for  the  plal* 
tiffs,  and  the  Judgment  which  was  entered 
upon  the  verdict  was  right,  and  win  be  af- 
firmed. Affirmed. 
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(6  Colo.  App.  64) 

UNION  PAC.  R.  CO.  t.  BULLIS. 

(Court  of  Appeals  of  Colorado.    March  11, 
1895.) 

Railroad    Compaxt  —  Liabilitt   FOB  Cattlb 
Killed—  Conbtitctionautt  of  Law. 

1.  Gen.  St.  c.  93.  §§  13,  14,  as  amended  by 
Seas.  Laws  1885.  p.  304,  and  Sees.  Laws  1891, 
p.  281,  making  a  railroad  company  absolutely 
liable  for  animals  killed  on  its  track,  and  fix- 
ing an  arbitrary  schedule  of  the  price  of  certain 
animals  so  killed,  and  providing  for  the  fixing 
of  the  value  of  other  animals  by  appraisers  with- 
out allowing  proof  of  actual  value,  are  unconsti- 
tutional, a*  denying  a  railroad  company  the 
equal  protection  of  the  laws,  and  depriving  it  of 
its  property  without  due  process  of  law. 

2.  The  mere  fact  that  a  cow  was  found  dead 
close  to  a  railroad  track  does  not  show  that  it 
was  killed  by  a  railroad  train,  so  as  to  authorize 
a  recovery  against  the  company. 

Error  to  Arapahoe  county  court. 

Action  by  George  Bullls  against  the  Union 
Pacific  Railroad  Company.  From  a  judg- 
ment of  the  county  court  affirming  a  judg- 
ment of  a  justice  court  for  plaintiff,  defend- 
ant brings  error.  Reversed. 

Telfer,  Orahood  &  Morgan,  for  plaintiff  in 
error.  Wm.  H.  Andrew,  for  defendant  In 
error. 

REED,  J.  Defendant  in  error  brought  suit 
before  a  justice  of  the  peace  to  recover  the 
value  of  a  cow  alleged  to  have  been  killed 
by  an  engine  of  plaintiff.  A  trial  was  had. 
Judgment  for  the  plaintiff  for  $45.  An  ap- 
peal was  taken  to  the  county  court,  where  a 
trial  was  had  with  same  result,  and  judg- 
ment for  the  same  sum.  The  suit  was 
brought  and  adjudicated  under  the  "stock- 
kUling"  statute  (Gen.  St  c.  93,  Si  13,  14,  and 
amendments;  Sess.  Laws  18S5,  p.  304,  and 
Seas.  Laws  1891,  p.  281). 

The  owner  of  the  cow  was  the  only  wit- 
ness sworn.  He  testified:  On  the  24th  of 
May,  1893,  he  was  the  owner  of  the  cow. 
That  she  was  worth  $45.  That  about  2 
o'clock  on  the  afternoon  of  that  day  he  found 
her  dead,  in  close  proximity  to  the  railroad 
track  of  defendant  The  section  men  were 
digging  a  hole  to  bury  her.  He  told  them 
It  was  his  cow.  They  did  not  know  whose 
it  was.  "It  seemed  to  be  killed  by  the  rail- 
road, and  they  were  going  to  bury  It" 
•The  section  men  did  not  know  how  she 
was  killed."  Witness  did  not  show  that  he 
did.  That  was  the  entire  evidence  In  regard 
to  the  death  of  the  animal.  Even  If  the 
statute  under  which  the  action  was  brought 
had  been  held  valid,  no  recovery  could  have 
been  had  on  that  evidence.  The  finding  a 
cow  dead  In  the  vicinity  of  a  railroad  was 
not  conclusive  of  the  cause  of  death.  The 
killing  by  the  train  must  have  been  estab- 
lished. Presumption  could  not  take  the 
place  of  legal  proof.  The  court  charged  the 
jury,  first:  "This  Is  an  action  brought  for 
the  killing  of  a  cow,  wherein  the  proof  Is  as 
to  the  value  only."  If  such  were  the  fact, 
and  it  seems  to  have  been,  the  court  erred 
v.39p.no.8— 57 


In  refusing  a  nonsuit.  The  killing  by  tbe 
engine— the  first  and  most  important  fact  to 
be  found — was  not  proved,  hence  there  was 
no  cause  of  action;  but,  notwithstanding 
the  statement  In  the  first  sentence  in  the 
next  paragraph,  the  court  continues,  "If  you 
believe  from  the  evidence  that  the  defendant 
company  killed  the  cow,"  etc.  If  the  value 
was  the  only  fact  proved,  It  was  error  to  al- 
low the  jury  to  guess  or  speculate  in  regard 
to  the  cause  of  death,  and  base  a  verdict  up- 
on a  presumption  of  fact.  If  there  was  no 
Other  and  controlling  reason  for  reversal, 
those  above  given  would  be  sufficient.  The 
statute  under  which  the  action  was  brought 
has  been  held  unconstitutional  by  both  the 
supreme  and  this  court,  as  being  arbitrary, 
and  precluding  the  company  from  Interpos- 
ing any  defense,  subjecting  it  to  judgment 
without  a  trial  or  an  opportunity  to  exon- 
erate itself,  withdrawing  railroad  companies 
from  the  benefit  of  laws  that  protect  other 
Individuals,  or  persons.  See  Railway  Co.  v. 
Outcalt  2  Colo.  App.  395,  31  Pac.  177;  Rail- 
way Co.  v.  Vaughn,  3  Colo.  App.  465,  34  Pac. 
264;  Wad8worth  v.  Railway  Co.,  18  Colo. 
600,  33  Pac.  515.  The  Judgment  will  be  re- 
versed, and  plaintiff  will  have  leave  to  pro- 
ceed as  at  common  law,  If  he  so  elects.  Re- 
versed. 


(6  Colo.  App.  40) 

COLORADO  FUEL  &  IRON  CO.  v.  BLAlRv 
(Coort  of  Appeals  of  Colorado.    March  11, 
1895.) 

Attachment  Proceeding  —  Want  of  Jurisdic- 
tion— Appearance  on  Appeal — Effect— Lost 
papkrs  — phk9cmption  a8  to  regularity. 

1.  Where  a  justice  of  the  peace  fails  to  ac- 
quire jurisdiction  in  an  attachment  proceeding 
on  account  of  irregularity  in  the  papers,  an  ap- 
pearance by  the  defendant  or  garnishee  in  the 
county  court  on  appeal  will  not  confer  jurisdic- 
tion upon  that  court  in  the  attachment  and  gar- 
nishment proceedings. 

2.  Where  the  papers  in  attachment  proceed- 
ings have  been  lost,  an  affidavit  of  counsel  that 
substituted  papers  were  correct  copies  of  the 
original  will,  If  the  copies  are  irregular,  pre- 
clude any  presumption  of  the  regularity  of  the 
originals. 

Appeal  from  Pueblo  county  court 
Action  by  F.  W-.  Blair  against  C.  H.  Forbes, 
the  Colorado  Fuel  &  Iron  Company,  gar- 
nishee. There  was  a  Judgment  of  the  Jus- 
tice court  for  defendant  and  the  garnishee 
was  discharged,  and  from  a  judgment  of 
the  county  court  for  plaintiff  against  gar- 
nishee the  garnishee  appeals.  Reversed. 

D.  C.  Beaman  and  J.  M.  Waldron,  for  ap- 
pellant. Dixon  &  Dixon  and  R.  A.  Druley, 
for  appellee. 

REED,  J.  On  the  17th  of  May,  1893,  ap- 
pellee brought  suit  against  one  C.  H.  Forbes 
to  recover  the  sum  of  $82,  before  one  T.  A. 
Bradford,  a  Justice  of  the  peace.  An  at- 
tempt was  made  to  sue  out  an  attachment 
and  service  of  a  supposed  garnishment  pro- 
cess was  made  upon  the  appellant    It  an- 
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swered  that  It  was  Indebted  to  the  defend- 
ant, Forbes,  In  the  sum  of  $87.65.  The 
venue  was  changed  from  Bradford  to  one 
Brosius;  a  trial  had,  resulting  in  a  judg- 
ment for  the  defendant  and  a  discharge  of 
the  garnishee,  to  whom  a  certificate  of  dis- 
charge was  delivered.  An  appeal  was  taken 
to  the  county  court,  no  notice  of  which  was 
served  upon  the  garnishee.  After  the  re- 
ceipt of  the  certificate  of  discharge,  appel- 
lant paid  Forbes  the  amount  due.  The  de- 
fendant appeared  by  counsel  in  the  county 
court.  A  trial  was  had,  resulting  In  a  Judg- 
ment for  the  plaintiff,  and  judgment  was  en- 
tered up  against  the  garnishee  upon  its  an- 
swer, and  an  appeal  to  this  court  taken  by 
the  garnishee.  On  the  2d  day  of  June,  1893, 
the  following  paper  was  filed  with  Bradford, 
the  justice  of  the  peace  before  whom  the 
proceedings  were  pending  (Dyer  was  attor- 
ney for  the  plaintiff):  . 

"On  the  17th  day  of  May,  A.  D.  1893,  an 
affidavit  in  attachment,  an  undertaking  In 
attachment,  an  attachment  writ,  a  garnishee 
summons,  and  a  summons  were  filed  in  the 
above-named  court,  in  this  action,  of  which 
the  papers  hereto  attached  are  true  copies. 
That  the  said  original  papers  have  been  mis- 
laid, lost,  or  stolen,  and  that,  after  a  search 
made  by  the  above-named  J.  P.  the  same 
cannot  be  found.  That  this  affiant  does 
not  know  where  the  said  original  papers 
now  are,  nor  where  they  can  be  found.  Jo- 
seph Dyer. 

"Subscribed  and  sworn  to  before  me  this 
2nd  day  of  June,  A.  D.  1893.  Thos  A. 
Bradford,  Justice  of  the  Peace." 

After  the  substitution,  the  case  proceeded 
upon  the  substituted  papers.  The  judgment 
appealed  from  must  be  reversed.  The  coun- 
ty court  had  no  jurisdiction  in  the  proceed- 
ing by  attachment.  The  appearance  by  the 
defendant  in  the  county  court  must  be  re- 
garded as  in  the  main  suit,  and  not  In'  the 
attachment  proceedings.  The  papers  sub- 
stituted in  the  justice's  court  to  supply  the 
place  of  those  alleged  to  have  been  lost  or 
stolen,  and  sworn  to  be  true  copies,  could 
not  confer  jurisdiction  upon  either  court. 
The  affidavit  for  the  attachment,  purporting 
to  have  been  made  by  Druly,  the  attorney  of 
the  plaintiff,  has  no  jurat  whatever.  The 
bond  is  not  in  form,  and  was  executed  by 
the  plaintiff's  attorney  for  him,  without  any 
authority  being  shown;  hence;  was  void. 
The  justification  of  the  parties  to  the  bond 
was  blank,  and  no  jurat  attached.  A  serv- 
ice of  the  summons  was  Indorsed  upon  it 
by  the  constable.  The  writ  of  attachment 
was  blank,  not  signed  by  the  justice  of  the 
peace,  nor  was  any  return  of  service  In- 
dorsed upon  it.  The  writ  of  garnishment 
and  interrogatories  attached  were  not  sign- 
ed by  the  garnishee,  nor  verified,  nor  any 
•Jurat  attached.    The  transcript  of  the  Jus- 


tice of  the  peace  contains  nothing  whaterer 
in  regard  to  the.  loss  of  papers,  the  affidarit. 
or  substitutions  of  copies.  For  the  purpose 
of  Instituting  a  suit  by  attachment  ud 
obtaining  a  judgment  against  a  garnish** 
a  copy  of  blank  forms  would  have  been  fatty 
as  efficient.  There  was  no  appearance  a 
the  attachment  proceeding  in  the  coat? 
court  nor  by  the  garnishee  to  confer  Juri* 
diction.  The  jurisdiction  of  the  county  cost 
was  wholly  dependent  upon  the  regularity 
of  the  proceeding  and  the  acquiring  juris- 
diction by  the  Justice  of  the  peace.  The  nan- 
script  sent  up  established  the  want  of  jars- 
diction.  The  affidavit  of  counsel,  stating  Max 
the  papers  substituted  were  correct  copies  of 
the  originals,  precludes  any  presumption  of 
the  regularity  of  the  originals.  If  this  iree 
not  so,  no  presumptions  could  be  indulged  a 
in  regard  to  these  statutory  proceediBp. 
where  the  facts  establishing  the  Jurisdietioa 
must  affirmatively  appear  upon  the  face  of 
the  records.  Proceedings  in  attachment  and 
by  garnishment  are  purely  statutory,  is  der- 
ogation of  the  common  law,  and  in  the  nature 
of  proceedings  in  rem;  and  the  statotejnaa 
be  literally  and  specifically  followed,  iad 
departure  vitiates  the  proceeding,  and  rea- 
ders It  void.  These  propositions  are  so  ele- 
mentary that  authorities  hardly  need  be  cit- 
ed in  their  support,  but  see  Drake,  Attachm 
§§  451b,  452;  1  Wade,  Attachm.  §  121;  Wan. 
Attachm.  139;  Edler  v.  Hasche,  67  Wis.  6SL 
31  N.  W.  57;  Harvesting  Ma  eh.  Co.  v.  Jame* 
84  Wis.  600,  54  N.  W.  1088;  Ettlesohn  t. 
Insurance  Co.,  64  Mich.  331,  31  N.  W.  201 
In  the  last  case  it  Is  said:  "If  a  credttcr 
seeks  to  collect  his  debt  under  this  statute 
the  reasons  are  abundant  and  manifest  why 
he  should  pursue  the  statute  strictly,  and 
under  the  most  strict  construction.  The 
proceeding  is  founded  upon  the  affidavit  re- 
quired by  the  statute.  If  this  affidavit  is  de- 
fective, the  court  acquires  no  jurisdictk* 
It  Is  not  a  case  in  which  jurisdiction  can  h» 
acquired  by  voluntary  appearance  of  the 
parties,  or  aided  by  presumptions.  Neither 
can  any  substantial  requirement  of  the  stat- 
ute  be  waived  in  any  of  the  proceedings  by 
the  debtor  garnished,  because  others  have  an 
interest  in  the  result  quite  equal  with  thote 
of  the  parties  to  the  suit."  The  county 
court  could  acquire  no  jurisdiction  upon  ap- 
peal when  the  inferior  court  was  without 
jurisdiction;  and  when  the  transcript  of 
the  lower  court  shows  its  lack  of  Jarte- 
diction  the  appellate  court  had  none  for 
any  purpose  whatever,  and,  although  the 
appearance  of  the  defendant  in  the  county 
court  may  have  conferred  jurisdiction  to  try 
the  question  of  indebtedness,  it  was  inef- 
fectual to  confer  jurisdiction  In  the  attach 
ment  and  garnishee  proceedings.  The  Judg- 
ment will  be  reversed,  and  cause  remaBdei 
Reversed. 
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(6  Colo.  App.  34) 

BUCHANAN  t.  SCANDIA  PLOW  CO.  OP 
ROCKFORD,  ILL. 
(Court  of  Appeals  of  Colorado.    March  11, 
1895.) 

Replevin — Direction  of  Verdict  —  Plaintiff's 
Right  to  Possession  —  Judgment  bt  Confes- 
sion—Validity— -Collateral  Attack  on  Judg- 
ment. 

1.  A  charge,  in  a  replevin  suit,  directing  a 
verdict  for  plaintiff  on  the  ground  that  a  judgment 
under  which  the  defendant  claims  the  property 
has  been  proven  void,  is  erroneous,  ns  taking 
from  the  jury  the  question  of  plaintiff's  owner- 
ship and  right  of  possession. 

2.  A  judgment  entered  against  a  firm  upon 
confession  of  one  partner  is  void. 

3.  A  judgment  by  confession  in  favor  of  a 
creditor  who  has  not  brought  suit,  or  made  any 
demand,  is  void  as  to  the  other  creditors. 

4.  An  attack,  in  a  replevin  suit,  on  a  judg- 
ment under  which  the  defendant  claims  the 
goods,  as  being  invalid  on  its  face,  is  not  a  col- 
lateral attack. 

Appeal  from  district  court,  Sedgwick  coun- 
ty. 

Action  by  the  Scandia  Plow  Company  of 
Rockford,  111.,  against  Dixon  Buchanan. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

An  action  In  replevin,  brought  by  appel- 
lee (plaintiff)  against  appellant  (defendant) 
to  recover  a  lot  of  fanning  Implements  and 
machinery.  The  complaint  "was  In  the  usual 
form.  Defendant  answered— First,  denying 
generally  the  allegations  of  the  complaint; 
second,  that  he  was  sheriff  of  Logan  county, 
and  was  in  the  possession  of  the.  goods  by 
virtue  of  a  writ  of  execution  issued  out  of 
the  county  court  of  the  county  upon  a  Judg- 
ment in  favor  of  the  Keokuk  Stove  Works 
Company  against  the  goods  of  Gordon  & 
Chlhdgren,  and  that  the  .goods  were  those 
of  that  firm  at  the  time  of  the  levy.  In  re- 
ply It  was  denied  that  the  goods  were  the 
property  of  Gordon  &  Chindgren,  and  denied 
that  the  Keokuk  Stove  Works  recovered  a 
judgment  against  Gordon  &  Chindgren,  or 
had  judgment  at  the  time  of  the  pretended 
levy,  and  that  defendant  ever  levied  any  exe- 
cution upon  the  property.  A  Jury  was  called 
and  Impaneled  to  try  the  case,  all  the  evi- 
dence of  the  parties  introduced,  and  the 
court,  upon  the  close  of  the  testimony,  In- 
structed the  jury  to  find  for  the  plaintiff, 
which  was  done,  and  judgment  entered  for 
the  plaintiff,  from  which  an  appeal  was  tak- 
en to  this  court 

J.  S.  Carnahan  and  Chas.  L.  Allen,  for  ap- 
pellant. J.  B.  Sweet,  for  appellee. 

REED,  J.  (after  stating  the  facts).  The 
traverse  of  the  allegations  of  the  complaint 
put  the  plaintiff  upon  its  proof  of  title  or 
right  to  the  possession  of  the  chattels.  The 
first  fact  attempted  to  be  established  was 
that  the  goods  were  furnished  by  the  plain- 
tiff to  Gordon  &  Chindgren;  that  the  sale 
of  them  was  not  absolute,  but  conditional,  and 
no  title  ever  passed.  Second.  That  previous 
to  the  alleged  levy  the  goods  were  redelivered 


by  Gordon  &  Chindgren  to  the  plaintiff,  pos- 
session taken,  the  goods  separated  from  the 
balance  of  the  stock,  placed  in  a  shed  upon 
the  premises  of  Gordon  &  Chindgren  by  the 
agent  of  the  plaintiff,  and  the  shed  locked. 
Third.  That  the  alleged  judgment  of  the 
Keokuk  Stove  Company  against  Gordon  & 
Chindgren  was  void;  consequently,  that  the 
writ  of  execution  was  also  void. 

It  is  urged  that  the  court  erred  In  directing 
a  verdict  in  favor  of  the  plaintiff.  It  is  evi- 
dent that  the  court  decided  as  matter  of  law 
that  the  alleged  judgment  and  writ  of  exe- 
cution were  void,  and  that,  the  defendant's 
attempted  justification  under  them  having 
failed,  the  defendant  claiming  no  right  to 
the  possession  except  under  them,  the  right 
of  the  plaintiff  was  established;  hence  all 
that  was  necessary  was  to  direct  a  verdict 
This  was  erroneous.  It  left  the  issues  in  re- 
gard to  the  ownership  of  plaintiff  and  its 
right  of  possession  untried.  Plaintiff,  to 
maintain  Its  action,  must  have  primarily 
and  affirmatively  established  its  title  to  or 
right  to  possession  of  the  goods.  Failing  to 
do  so,  no  recovery  could  be  had.  That  title 
depended  upon  establishing  one  of  two  facts, 
—either  that  the  original  sale  by  the  plain- 
tiff to  Gordon  &  Chindgren  was  conditional, 
and  that  plaintiff  remained  the  owner,  and 
that  no  title  had  passed,  or  that  Gordon  & 
Chindgren  had  reinvested  the  plaintiff  with 
the  title  by  turning  over  the  goods  in  discharge 
of  their  indebtedness,  or  in  payment  of  the 
same,  and  that  the  plaintiff  had  so  taken 
them,  and  that  the  possession  had  been  taken 
by  the  plaintiff,  and  was  exclusive  of  any 
possession  or  control  by  Gordon  &  Chind- 
gren. These  questions  of  fact  were,  un- 
der the  evidence,  and  proper  instructions 
of  the  court,  to  be  found  by  the  jury,  and 
must  have  been  found  regardless,  of  the 
question  of  the  validity  of  the  judgment 
The  allegation  in  the  complaint  was  "that 
plaintiff  was  the  owner,  and  entitled  .to 
the  immediate  possession."  This  was  trav- 
ersed by  the  answer,  and  must  have  been 
found  by  the  jury.  In  the  special  answer 
it  was  averred  that  the  goods  were  the 
property  of  Gordon  &  Chindgren.  It  is  a 
good  defense  to  an  action  of  replevin  that 
at  the  time  the  action  was  brought  the  plain- 
tiff had  no  right  to  the  possession.  Clark  v. 
West,  23  Mich.  242;  Belden  v.  Laing,  8  Mich. 
500.  "A  plaintiff  in  replevin  must  stand  on 
his  title,  and  any  defense  going  to  Impeach 
his  title  Is  proper."  The  plea  of  property 
Imposes  upon  the  plaintiff  the  necessity  of  es- 
tablishing It  and  the  right  of  exclusive  pos- 
session. Cobbey,  Repl.  §  784.  "Any  defense 
which  controverts  plaintiff's  right  of  posses- 
sion at  the  time  the  suit  was  commenced  is 
allowable,  and,  if  the  question  raised  by 
plaintiff  is  one  of  title,  any  defense  that 
shows  title  in  some  one  else  is  proper."  Id. 
S  783,  and  cases  cited.  By  the  special  plea 
or  answer  it  is  averred  that  the  property 
was  that  of  Gordon  &  Chindgren,  and  there 
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was  an  attempted  justification.  ,rWhen  the 
property  belongs  to  a  third  party,  the  plain- 
tiff cannot  recover.  Anything  going  to  show 
that  the  plaintiff  had  no  right  to  the  posses- 
sion when  he  commenced  his  suit,  is  a  com- 
plete bar  to  the  action."  Id.  g  785;  Clark  v. 
West,  supra;  Belden  v.  Laing,  supra;  De- 
laney  v.  Canning,  52  Wis.  266,  8  N.  W.  897; 
Holderman  v.  Manler,  104  Ind.  118,  3  N.  E. 
811.  The  court  properly  found  that  the  al- 
leged judgment  and  writ  of  execution  under 
which  the  defendant  attempted  to  Justify 
were  void.  To  avail  as  justification  under 
plea  of  legal  process,  the  writ  must  be  valid 
and  legal.  Griffith  v.  Smith,  22  Wis.  646; 
Gist  v.  Cole.  2  Nott  &  McC.  456;  Dayton  v. 
Fry,  29  111.  525. 

It  is  contended  upon  the  part  of  appellant 
that  the  supposed  confession  of  judgment  by 
Gordon  for  the  firm  without  any  authority 
from  the  partner  was  void.  This  contention 
is  abundantly  sustained  by  authority.  Black, 
Judgra.  §  57;  BItzer  v.  Shunk,  1  Watts  &  S. 
340;  York  Bank's  Appeal,  36  Pa.  St  458; 
Soper  v.  Fry,  37  Mich.  236;  Hopper  v.  Lucas, 
86  Ind.  43.  "In  a  pending  action  against 
two  defendants  one  of  them  cannot,  in  the 
absence  of  the  other,  confess  judgment 
against  both;  and  a  judgment  rendered 
against  both  on  the  confession  of  one  only, 
without  evidence,  will  be  set  aside."  Black, 
Judgm.  §  58;  Wiggins  v.  Klienhans,  9  N.  J. 
Law,  249;  Ballinger  v.  Sherron,  14  N.  J. 
Law,  144.  Counsel  for  appellee  contends  that 
the  presumption  of  regularity,  and  the  pre- 
sumed authority  of  the  party  appearing  to  rep- 
resent his  partner,  must  prevail.  The  an- 
swer to  this  is  very  brief.  No  presumptions 
arise  dehors  a  record;  Its  legality  must  ap- 
pear upon  Its  face.  The  statement  of  record' 
Is  that  Gordon,  one  of  the  defendants,  and  a 
member  of  the  firm  of  Gordon  &  Chindgren, 
"and  the  defendants  in  this  action,  per  George 
W.  Gordon,  filed  their  confession  of  Judg- 
ment," etc.  It  appears  upon  the  face  of  the 
record  that  the  court  was  without  jurisdic- 
tion as  to  Chindgren,  and  the  judgment 
against  the  firm  void.  Aside  from  this,  there 
is  another  and  fundamental  reason  why  the 
judgment  should  have  been  held  void,  as 
shown  by  the  record.  No  suit  had  been  in- 
stituted nor  pending.  The  voluntary  appear- 
ance of  Gordon  and  attempted  confession 
were  the  inception  of  the  proceeding.  No 
claim  or  demand  by  complaint  or  otherwise 
had  been  made  by  the  plaintiff.  The  Civil 
Code  provides  how  suit  shall  be  instituted 
and  when  pending.  There  is  no  provision 
whereby  a  party  can  institute  a  suit  against 
himself,  and  confess  a  judgment  for  what- 
ever amount  he  may  see  fit.  Although,  In 
this  instance,  the  proceeding  may  have  been 
honest,  and  the  amount  capable  of  proof,  such 
practice  opens  too  wide  the  door  for  fraud 
and  collusion,  and  cannot  be  held  valid  as 
against  other  creditors. 

It  is  urged  that  the  validity  of  the  Judg- 
ment and  writ  could  not  be  attacked  collat- 


erally.   The  attack  was  not  collateral  IV 
fendant  attempted  to  justify  under  a  Judg 
ment  and  writ.   His  defense  was  affirmartrt 
Upon  him  rested  the  burden  of  showing  j 
valid  judgment    For  this  purpose  he  pit 
in  evidence  a  record  showing  upon  its  fx* 
its  want  of  validity.    For  the  guidance  of  tb? 
court  upon  another  trial,  we  will  say  tint 
no  valid  judgment  having  been  obtained 
the  Keokuk  Stove  Company  at  the  time  of 
the  alleged  transaction,  the  goods  at  the  tine 
of  seizure  were  either  those  of  Gordon  k 
Chindgren  or  the  plaintiff.    At  the  time  «f 
the  alleged  transfer  to  the  plaintiff,  so  far  e 
appears  from  the  record,  Gordon  &  Chin* 
gren  had  a  legal  right  to  transfer  and  set  ow 
the  goods  to  the  plaintiff  in  payment  erf  a 
bona  fide  indebtedness;  and,  if  they  had  dear 
so,  and  the  goods  had  been  delivered  to.  sod 
■the  possession  retained  by.  the  plaintiff,  is 
title  was  valid,  regardless  of  the  question  of 
absolute  or  conditional  sale  by  it  to  Gordoo 
&  Chindgren  in  the  first  instance.   If  ti» 
plaintiff  relies  upon  a  conditional  sale  of  u» 
goods,  and  a  resumption  of  the  possession,  roci! 
facts  must  be  legally  established.  Condition 
al  sales,  without  notice  to  other  creditors  of 
the  fact  or  conditions,  are  not  favored  by  the 
courts.  Like  other  secret  trusts,  they  are  re- 
garded as  furnishing  too  great  facilities  for 
fraud.    As  to  how  they  are  regarded  in  th* 
state,  see  a  very  late,  able,  and  elaborate 
opinion  by  the  supreme  court  in  Jones  t. 
Clark,  38  Pac.  371,  and  Harper  v.  People.  2 
Colo.  App.  177,  29  Pac.  1040.    But  In  ti* 
case  under  discussion,  no  other  creditor  hav- 
ing legally  Intervened  to  assert  rights  agates 
the  property,  the  question  of  the  character  <d 
the  sale  or  the  title  to  the  property  could  oal? 
arise  between  the  plaintiff  and  Gordoo  * 
Chindgren;  and,  the  latter  offering  no  eoa- 
tentlon,  but  acquiescing  in  the  title  of  u* 
plaintiff,  it  seems  immaterial  whether  u* 
plaintiff  at  all  times  remained  the  owner  tad 
regained  the  possession,  or,  by  the  act  of  Gor- 
don &  Chindgren,  became  the  owner  in  the 
payment  of  the  debt    Either,  if  legattr  * 
tabllshed,  so  as  to  show  the  title  and  pos** 
sion  of  the  plaintiff  Invaded  by  the  act  of 
taking,  would  be  sufficient,  as  against  a  cm- 
passer  or  wrongdoer,  to  maintain  the  action. 
The  judgment  will  be  reversed,  and  cause  n- 
manded  for  a  new  trial  In  acordance  with  tWt 
opinion.  Reversed. 


(6  Colo.  App.  * 
BEENEY,  County  Treasurer,  t.  IRWIN. 

(Court  of  Appeals  of  Colorado.    March  It 
1895.) 

Mandamus  to  Count*  Treasurer— Cocsti**- 
Aixowancb  of  Claims. 

1.  Mandamus  will  lie  against  a  county  trw 
urer  to  enforce  payment  of  warrants  drawn 
order  of  the  county  commissioners  upon  u  a*5" 
ing  and  sufficient  fund. 

2;  A  county  treasurer  has  no  power  to  p» 
I  upon  the  legality  of  claims  allowed  by  the  bo»H 
}  of  county  commissioners. 
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Appeal  from  district  court,  Arapahoe  *-oun- 
ty. 

Petition  by  D.  W.  Irwin  against  Perry  E. 
Beeney,  treasurer  of  Washington  counry, 
Colo.,  for  writ  of  mandamus.  From  a  judg- 
ment for  the  issuance  of  a  perenfptory  writ 
defendant  appeals.  Afflimed. 

Hidden,  Starkweather  &  Dixon,  for  appel- 
lant. E.  E.  Edmonds  and  Q.  Q.  Richmond, 
for  appellee. 

BISSELL,  P.  J.   This  was  a  proceeding  by 
way  of  mandamus,  brought  by  Irwin,  the 
appellee,  against  the  treasurer  of  Washing- 
ton county,  to  compel  him  to  pay  two  county 
orders,  which  were  set  out  In  his  petition.  It 
may  be  suggested  that  what  are  gathered 
from  the  petition  and  answer  and  stated  as 
facts  are  expressly  made  such  by  stipulation 
of  parties.   Both  have  agreed  that  whatever 
is  contained  in  either  may  be  taken  as  true. 
Each  has  stated  in  his  pleading  whatever  he 
believed  necessary  for  the  maintenance  or  de- 
fense of  the  proceeding.    Continuing  with  the 
statement,  it  appears  that  in  July,  1892,  the 
chairman  of  the  committee  on  printing  of  the 
board  of  county  commissioners  of  the  county 
entered  into  a  contract  with  Irwin,  which 
substantially  provided  that  for  the  ensuing 
year  Irwin  should  do  the  county  printing,  and 
for  It  receive  as  a  compensation  the  unex- 
pended balance  of  the  printing  fund  then  re- 
maining In  the  hands  of  the  county  treasurer. 
This  fund  appears  to  have  been  a  sum  set  apart 
by  the  board  out  of  the  general  funds  of  the 
county,  to  be  applied  to  this  specific  object. 
'  According   to   the  contract,  Irwin  was  to 
furnish  stationery,  and  print  letter  heads,  en- 
velopes, and  various  memoranda  essential  to 
the  use  of  the  county,  and  the  tax  list  for 
the  year  1892.    This  last  Item  is  specified,  be- 
cause in  reality  the  defense  is  based  on  It. 
Under  the  agreement,  Irwin  did  considerable 
general  printing,  and  furnished  materials, 
which  were  used  by  the  county.    He  alleged 
that  he  had  duly  kept  and  performed  all  the 
conditions  of  the  agreement  on  his  part.  He 
set  up  that  he  filed  a  claim  with  the  board 
in  October,  1892,  which  tne  board  audited 
and  allowed,  and  ordered  a  warrant  drawn 
for  $186.65,  which  was  accordingly  issued 
and  delivered  to  him.    According  to  Its  recital, 
it  was  for  county  printing  out  of  money  be- 
lonping  to  the  printing  fund,  and  payable 
solely  therefrom,  In  the  order  of  Its  regis- 
tered number,  and  not  otherwise.    Irwin  like- 
wise set  up  that  subsequently,  and  in  No- 
vember, 1892,  he  presented  another  bill,  and 
received  another  county  order  for  the  sum 
of  $285,  which  contained  the  same  limita- 
tions and  conditions.   It  was  stated  that  the 
board  of  county  commissioners  had  audited 
the  bills,  allowed  the  claims,  and  directed 
the  warrants  to  be  issued.   They  were  made 
out  by  the  proper  authorities,  properly  signed, 
and  delivered  to  the  petitioner.   At  the  time 
the  warrants  were  presented  to  the  treas- 
urer, there  was  in  his  possession  moneys  prop- 


erly applicable  to  the  payment  of  these  war- 
rants. This  fund  had  previously  been  desig 
nated  and  set  apart  as  a  printing  fund.  The 
treasurer  declined  to  pay  the  warrants.  Ac- 
cording to  his  answer,  he  relied  upon  two 
matters  by  way  of  defense.  The  first,  which 
related  to  an  alleged  defect  In  Prlndle's  title 
to  the  office  of  county  commissioner,  was 
abandoned  on  the  argument.  He  was  chair- 
man of  the  committee  on  printing,  and  exe- 
cuted the  contract  with  Irwin.  This  defense 
will  not  be  further  noticed.  The  other  de- 
fense rested  solely  on  an  allegation  that 
neither  Prindle,  as  chairman,  nor  the  board 
of  county  commissioners,  as  such,  had  any 
authority  whatever  to  contract  with  Irwin  for 
the  publication  of  the  tax  list  of  1892.  The 
treasurer  insists  that  he  alone  was  authorized 
to  make  the  contract,  and  that  a  part  of  the 
consideration  for  the  warrants  and  bills  audit- 
ed and  allowed  by  the  board  included  the 
compensation  for  the  publication  ot  such  list. 
Oh  these  facts  a  peremptory  writ  was  or- 
dered to  issue  against  the  treasurer,  who 
brings  the  case  here  by  appeal. 

We  do  not  Intend  to  discuss  or  dispose  of 
the  question  of  the  authority  of  the  board 
or  of  the  treasurer  with  reference  to  the 
publication  of  the  tax  list.  According  to  the 
view  which  we  take  of  the  case,  the  matter 
can  be  satisfactorily  resolved  without  the 
determination  of  that  question,  and  we  are 
of  the  opinion  that  there  is  not  enough  in 
the  present  record  to  enable  us  to  decide  it 
satisfactorily.  We  can  very  readily  see  how 
an  adverse  decision  on  this  matter  might 
seriously  embarrass  the  county  In  the  col- 
lection of  its  revenue,  and  might  cast  some 
shadow  upon  the  validity  of  the  proceedings 
which  may  have  been  taken  under  any  ad- 
vertisement which  was  made  to  enforce  the 
collection  of  the  taxes.  Since  we  have  con- 
cluded the  treasurer  was  without  right  to 
make  the  defense  which  he  set  up,  we  will 
adjudicate  the  rights  of  these  parties  with- 
out any  discussion  which  might  affect  other 
and  collateral  interests.  Nothing  whatever 
that  Is  said  in  this  opinion  is  to  be  taken  as 
In  any  way  an  intimation  of  the  views  of  the 
court  respecting  the  validity  of  the  advertise- 
ment or  the  settlement  of  the  query  where  the 
power  Is  vested  to  make  a  contract  for  adver- 
tising a  tax  list.  Mandamus  was  an  appropri- 
ate remedy,  which  Irwin  had  a  right  to  invoke 
to  enforce  the  payment  of  his  warrants. 
This  question  was  virtually  settled  In  an 
early  case,  .decided  in  1892.  Hockaday  v. 
Commissioners,  1  Colo.  App.  362,  29  Pac. 
287.  While  the  court  was  not  a  unit  on  all 
the  questions  involved  In  that  litigation, 
there  was  no  diversity  of  opinion  respecting 
the  right  to  this  remedy  under  certain  cir- 
cumstances. The  principal  opinion,  render- 
ed by  Jndge  Reed,  conceded  that,  where 
warrants  were  drawn  on  a  special  fund,  and 
there  was  money  belonging  to  it  in  the  hands 
of  the  proper  officer,  mandamus  might  be  re- 
sorted to  to  compel  its  payment.    The  case 
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went  off  on  another  ground,  and  the  major- 
ity of  the  court  held  that,  although  manda- 
mus was,  under  some  circumstances,  a  prop- 
er remedy,  yet,  under  the  facts  in  that  case, 
and  the  proceedings  which  had  been  taken, 
the  matter  was  not  open  for  adjudication. 
In  the  dissenting  opinion  which  I  filed  in 
that  matter  I  indulged  in  quite  an  extended 
discussion  of  the  right  to  this  remedy,  and 
of  the  circumstances  under  which  It  was 
both  available  and  exclusive.  On  pages  390, 
391,  and  392,  1  Colo.  App.,  and  page  287, 
29  Pac,  this  discussion  can  be  found,  with 
the  authorities  whioh  were  relied  on  to  con- 
firm the  position.  There  was  no  disagree- 
ment among  the  members  of  the  court  as  to 
the  law  on  this  particular  proposition,  but 
we  simply  differed  as  to  the  necessity  of  its 
application.  I  may,  without  impropriety, 
refer  to  this  discussion,  In  order  to  illustrate 
and  emphasize  the  brief  statement  now 
made.  In  the  absence  of  a  statute  directly 
authorizing  an  action  at  law  against  the 
county  to  recover  the  sum  due  on  a  county 
order,  it  Is  generally  true  that  mandamus 
Is  the  appropriate  remedy.  All  the  circum- 
stances necessary  to  make  this  remedy  a 
proper  one  concur  in  the  present  case.  There 
was  a  specific  legal  right  to  a  certain  amount 
of  money,  evidenced  by  an  order  Issued  by 
the  county  government  The  board  which 
directed  it  to  issue  had  authority  to  pass  on 
the  creditor's  claim,  and  a  right  to  draw  a 
warrant  on  the  treasurer.  The  order  was 
drawn  on  a  definite  fund.  In  order  to  en- 
title the  creditor  to  his  money,  he  must  show 
that  there  was  a  fund  in  the  treasury  at 
the  time  of  the  presentation  of  his  order 
properly  applicable  to  the  payment  of  this 
claim.  He  could  not  maintain  an  action 
against  the  county,  and  recover  a  general 
judgment,  which  is  the  only  thing  which  can 
be  entered  in  a  civil  action  for  money,  for 
in  such  event  the  judgment  would  be  paya- 
ble otherwise  than  according  to  the  terms 
of  the  order.  It  would  manifestly  be  im- 
possible, in  that  sort  of  an  action,  to  enter 
a  judgment  directing  the  treasurer  to  pay 
the  plaintiff  a  particular  sum  of  money  out 
of  a  specific  fund.  It  is  thus  clear  that  Ir- 
win had  a  right  to  file  his  petition  for  a  writ 
of  mandamus.  If,  on  the  hearing,  the  court 
should  find  there  was  money  in  the  printing 
fund  sufficient  to  pay  his  warrant,  and  Irwin 
was  entitled  to  payment  under  the  order  of 
registration,  it  could  direct  the  treasurer  to 
pay  him.  Vide  authorities,  1  Colo.  App.  392, 
29  Pac*.  2S7.  We  therefore  conclude  Irwin 
was  entitled  to  maintain  his  petition  for  a 
mandamus,  unless  the  treasurer's  defense 
was  effectual  to  bar  the  remedy.  This  we 
cannot  concede. 

It  is  insisted  on  the  part  of  the  county 
treasurer  that  it  is  his  privilege  and  preroga- 
tive to  determine  the  legality  of  the  action 
of  the  board  of  commissioners  where  they 
have  audited  and  allowed  a  claim  and  made 
an  order  on  him  which  directs  him  to  pay 


the  amount  of  money  named  In  the  order. 
It  Is  difficult  to  exactly  apprehend  the  basis 
for  this  contention.  No  statute  Is  cited 
which  gives  to  the  county  treasurer  this  sn- 
'pervisory  power  over  the  governing  body  of 
the  county.  An  authority  Is  cited  from  Cal- 
ifornia, which  seems  to  hold  that,  where  a 
board  of  county  commissioners  has  Issued  a 
warrant  without  legal  right,  the  treasurer 
may  refuse  to  pay  it  A  general  expression 
of  this  sort  is  found  hi  Connor  v.  Morris,  23 
Cal.  447.  The  decision  was  put  on  the  pre- 
cise ground  that  It  was  evident  from  the  rec- 
ord the  board  was  absolutely  without  juris- 
diction to  issue  the  particular  order  on  which 
the  proceeding  was  based.  This  opinion 
must  be  read,  however,  in  conjunction  with 
two  earlier  cases  by  the  same  court:  El  Do- 
rado Co.  v.  Elstner,  18  Cat  144;  Keller  v. 
Hyde,  20  Cal.  594.  These  clearly  decided 
that  wherever  the  board  had  authority  to  act 
in  the  premises,  or  wherever  the  board  of 
county  commissioners  had  the  right  to  issue 
the  order  for  any  part  of  the  audited  claim, 
the  treasurer  may  not  undertake  to  deter- 
mine the  legality  or  the  Illegality  of  the  or- 
der, but  must  pay  It  on  presentation,  if  oth- 
erwise the  situation  of  the  funds  permit  it 
We  cannot  infer  an  Intention  to  overrule  the 
earlier  cases,  for  by  a  reference  to  the  Keller 
Case  it  Is  expressly  approved.  In  turn  that 
case  Is  based  on  the  other.  It  follows  that 
the  three  must  be  examined  to  learn  the  rule 
accepted  by  the  court.  To  us  it  clearly 
seems  to  be  what  has  been  stated.  We 
should,  in  any  event  be  Inclined  to  doubt  the 
proposition  stated  In  the  Connor  Case.  We 
need  not  directly  disagree  with  that  authori- 
ty, because  the  present  controversy  lacks  the 
principal  feature  which  entirely  determined 
that  decision.  According  to  the  present  rec- 
ord, Irwin  had  done  printing  for  the  county, 
and  had  furnished  stationery  of  the  descrip- 
tion which  the  treasurer  conceded  the  board 
could  contract  about  without  the  right  on 
his  part  to  question  the  legality  of  their  pro- 
ceedings. The  treasurer  simply  Insists,  as 
to  the  part  of  the  warrant  which  Included 
the  printing  of  the  tax  list  the  board  bad 
no  jurisdiction  to  contract  audit  or  allow 
the  claim,  and  consequently  be  was  at  lib- 
erty to  decide  how  much  of  the  warrant  he 
should  pay  and  how  much  he  could  with- 
hold. We  do  not  believe,  under  the  circum- 
stances, he  had  any  such  prerogative.  The 
statute  which  defines  his  duties  and  grants 
powers  to  boards  of  county  commissioners 
permits  of  no  such  construction.  As  we 
said  in  Commissioners  v.  Lee,  3  Colo.  App. 
177,  32  Pac.  841:  "Under  the  statutory  plan 
which  divides  the  state  into  counties,  and 
regulates  the  government  of  those  territorial 
subdivisions,  all  power  to  fix,  control,  deter- 
mine, or  In  any  manner  dispose  of  the  funds 
of  a  county  is  devolved  on  the  board  of  coun- 
ty commissioners.  They  alone  have  the 
right  to  disburse  the  public  moneys,  and 
to  decide  in  what  cases,  and  under  what  clr- 
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cumstanccs,  such  funds  shall  be  paid  out, 
unless  it  be  in  those  cases  where  fixed  rights 
are  conferred  by  statute.  In  and  of  Itself 
this  fact  should  be  decisive  of  the  present 
inquiry.  Wherever  a  broad,  universal,  and 
sweeping  power  is  thus  given  to  a  govern- 
ing body,  it  cannot  be  conceded  that  by  Im- 
plication any  other  body,  whether  it  be  a 
court  or  one  resembling  the  board  of  county 
commissioners,  should  likewise  have  power 
to  dispose  of  the  public  revenues."  We  can- 
not perceive  that  the  treasurer  Is  clothed 
with  the  power  to  pass  on  the  legality  of 
the  action  of  the  governing  body  of  the  coun- 
ty. Power  to  determine  the  validity  of  all 
claims  against  the  governmental  division  is 
intrusted  to  the  board.  When  they  have 
audited  and  allowed  a  claim,  and  a  warrant 
is  issued  in  accordance  with  their  determi- 
nation, we  cannot  see  that  the  statute  has 
clothed  the  treasurer  with  the  supervisory 
power  to  determine  the  validity  of  their  acts. 
We  therefore  conclude  the  appellee  proceed- 
ed in  a  proper  manner  to  enforce  his  rights, 
and  that  the  treasurer  set  up  nothing  which 
was  a  defense  to  the  proceeding.  The  judg- 
ment of  the  district  court  will  therefore  be 
affirmed.  Affirmed. 


(6  Colo.  App.  80) 

PEOPLE  ex  rel.  PRISK  v.  ALLISON  et  al. 
(Court  of  Appeals  of  Colorado.    March  11, 
1895.) 

Warbant  op  Arrest— Validitt— Liability  of 
Constable's  Sureties. 

1.  A  warrant  for  the  arrest  of  some  un-. 
named  person  is  void  unless  it  contains  such  a 
descriptio  personae  as  will  supply  the  lack  of 
the  name  by  which  the  accused  is  known. 

2.  Where  a  constable  has  arrested  one  under 
a  void  process,  the  sureties  who  have  undertaken 
for  his  faithful  performance  of  official  duties  are 
not  liable. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action,  upon  the  relation  of  William  J. 
Prisk,  for  his  use  and  benefit,  against  Jo- 
seph Allison,  constable,  and  the  sureties  on 
his  bond,  for  malicious  arrest.  Prom  a 
judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

This  litigation  proceeds  from  the  acts  of 
Joseph  Allison,  a  constable,  In  the  arrest  of 
the  appellee,  Prisk,  In  March,  1892.  There 
was  some  trouble  at  a  schoolhouse  on  Chel- 
tenban  Heights,  and  in  the  lnfilee  one  Scott 
appears  to  have  been  considerably  bruised 
and  beaten.  After  the  affray,  a  complaint 
was  filed  with  the  justice,  charging  divers 
persons  (names  unknown)  with  committing 
the  misdemeanor.  The  complaint  Is  not  in 
the  abstract,  but  we  assume  it  was  suffi- 
ciently definite  and  specific  to  authorize  the 
justice  to  act  under  it.  Whether  this  be  or 
be  not  true,  the  justice  did  Issue  a  warrant 
In  the  following  terms:  "Whereas,  John  A. 
Scott  hath  this  day  made  complaint  on 
oath  before  A  K.  Minton,  Esquire,  one  of 
the  justices  of  the  peace  of  said  county,  that 


on  or  about  the  thirteenth  day  of  March, 
1892,  R.  Doe,  John  Doe,  and  Sam  Doe  did 
unlawfully  assault,  beat,  strike,  and  bruise 
the  body  of  the  affiant  (other  name  un- 
knpwn):  We,  therefore,  command  you  forth- 
with to  take  the  said  R.  Doe,  John  Doe,  and 
Sam  Doe  (their  real  names  unknown),  and 
bring  them  forthwith  before  the  said  A  K. 
Minton,  Esquire,  or,  in  case  of  his  absence, 
before  any  other  justice  of  the  peace  of  said 
county,  to  be  dealt  with  according  to  law. 
Hereof  fail  not  at  your  peril."  This  war- 
rant was  delivered  to  the  constable  by  the 
justice.  It  contained  no  information  respect* 
lng  the  personality  of  the  alleged  guilty  par- 
ties. Acting  under  the  instructions  of  the 
magistrate,  the  constable  took  two  persons 
with  him,  and  went  to  Prisk's  house,  and 
there  attempted  to  arrest  several  persons, 
who  were  Identified  by  one  of  his  posse  as 
the  Individuals  wanted.  The  circumstances 
of  the  arrest  were  detailed  at  some  length 
by  the  witnesses,  and  they  might  furnish 
proper  matter  for  consideration  on  the  ques- 
tion of  exemplary  damages  If  that  was  essen- 
tial to  the  disposition  of  the  suit  The  com- 
plexion of  the  case  overrules  all  necessity  to 
make  more  than  a  passing  reference  to  these 
facts.  Prisk,  with  the  others,  was  taken 
before  the  justice,  detained  for  an  hour  or 
two,  found  not  to  be  the  person  wanted,  and 
accordingly  discharged.  As  constable,  Alli- 
son executed,  under  the  statute,  with  the 
two  sureties  who  were  joined  as  defendants 
with  him  in  this  action,  a  bond  conditioned 
for  the  faithful  performance  of  the  duties 
of  his  office,  and  their  execution,  without 
fraud,  deceit,  or  oppression,  tfhe  plaintiff 
alleged  these  various  matters,  stated  the 
bond,  assigned  the  acts  as  a  breach,  and 
prayed  judgment  accordingly.  On  the  con- 
clusion ojf  the  testimony,  the  court  charged 
the  Jury,  among  other  things,  that  If  the  jury 
believed,  from  the  evidence,  the  constable 
acted  maliciously  and  oppressively,  they 
might  award  the  plaintiff,  not  only  the  actual 
damages  which  he  had  sustained,  but  such 
other  sum  as  punitive  damages  as,  In  their 
judgment,  would  serve  to  deter  other  officers 
from  like  acts,  and  be  an  adequate  solace 
for  the  officer's  disregard  of  the  plaintiff's 
rights.  The  court  told  the  jury  the  warrant 
was  void,  being  without  a  description  of  the 
persons  accused  of  the  crime,  and  that  conse- 
quently the  plaintiff  had  a  right  of  action 
against  both  the  sureties  and  the  constable 
for  his  acts.  Acting  under  these  Instruc- 
tions, the  Jury  found  for  the  plaintiff,  and 
judgment  was  entered  on  the  verdict  From 
it  the  defendants  appealed. 

W.  D.  Wright  for  appellants.  Talbot  & 
Denison  and  Frank  I.  Willsea,  for  appellee. 

BISSELL,  P.  J.  (after  stating  the  facts). 
The  sureties  Insist  that  the  judgment  im- 
poses upon  them  a  liability  without  the 
terms  of  the  obligation  Into  which  they  en- 
tered.   Their  proposition  la  based  on  one 
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fact,  although  there  are  several  collateral 
matters  which,  as  they  view  the  law,  tend 
to  support  their  contention.  The  terms  of 
their  suretyship,  doubtless,  laid  on  them  a 
responsibility  for  the  negligent  or  wrongful 
performance  by  the  constable  of  the  duties 
of  his  office.  This  they  concede,  but  assert 
that,  In  order  to  render  them  liable,  It  must 
appear  that  the  acts  of  the  officer  were  with- 
in the  scope  of  his  duties,  and  done  while 
engaged  in  the  performance  of  an  official 
act,  authorized  by  the  law,  or  by  some  pro- 
cess issued  by  competent  authority.  As  the 
next  step  in  the  chain,  the  sureties  maintain 
that  the  warrant  which  the  officer  had  was 
void,  and  gave  him  no  actual  or  apparent 
legal  authority  to  arrest  the  appellee.  This 
Is  true.  We  are  aware  of  no  provision  of 
the  statute,  and  counsel  has  called  none  to 
our  attention,  which  permits  process  to  is- 
sue against  an  unnamed  person,  or  against 
one  who,  if  unnamed,  is  not  sufficiently 
identified  and  described  in  the  warrant  to 
permit  it  to  be  said  that  it  runs  against  a 
particular  person.  It  has  always  been  the 
law  that  process  might  go  against  a  person 
whose  name  was  unknown,  provided  it  con- 
tained such  a  descriptio  personae  as  might 
supply  the  place  of  the  name  by  which  the 
accused  person  was  known.  Com.  v.  Crot- 
ty,  92  Mass.  403;  Alford  v.  State,  8  Tex. 
App.  545;  Scheer  v.  Keown,  29  Wis.  580; 
Melvin  v.  Fisher,  8  N.  H.  400;  Colter  \. 
Lower,  35  Ind.  285.  Tested  by  these  prin- 
ciples, the  warrant  under  which  the  con- 
stable assumed  to  act  was  absolutely  void. 
It  gave  him  no  authority  whatever  to  ar- 
rest Prisk  or  anybody  else.  All  his  acts 
under  it  were  trespasses,  for  which  he  was 
and  is  most  undoubtedly  responsible.  It  is 
this  conclusion  which  relieves  the  sureties  of 
any  responsibility  in  the  premises.  The  con- 
stable's acts  were  not  performed  by  him 
while  engaged  in  the  discharge  of  the  duties 
of  his  office,  nor  was  the  arrest  of  the  plain- 
tiff in  any  sense  a  breach  of  the  obligation 
into  which  the  sureties  had  entered.  Be- 
ing without  a  legal  process,  he  had  no  offi- 
cial functions  to  perform,  and  no  duty  to  ex- 
ecute. It  is  somewhat  singular  that,  in  the 
multitude  of  suits  which  have  been  brought 
on  the  bonds  of  constables,  sheriffs,  and 
similar  peace  officers,  there  have  been  so  few 
cases  where  there  has  been  an  attempt  un- 
der similar  circumstances  to  hold  the  sure- 
ties liable  for  the  trespasses  of  the  officer. 
The  industry  of  counsel  and  some  little  re- 
search on  the  part  of  the  court  have  brought 
to  light  but  few  wherein  the  question  has 
been  considered.  There  is  no  dissent  among 
the  authorities,  and  they  all  concur  in  the 
conclusion  that  for  trespasses  of  this  descrip- 
tion, where  the  officer  acts  without  either  ac- 
tual or  apparent  legal  authority,  a  surety 
who  undertakes  for  the  faithful  performance 
of  the  official  duties  of  the  officer  cannot 
be  made  responsible.  McLeudon  v.  State 
(Teun.)  22  S.  W.  201;  State  v.  Long.  8  Ired. 


415;  State  v.  McDonough,  9  Mo.  App.  63. 
To  overcome  the  force  of  these  decisions, 
the  appellee  cites  a  great  many  cases  in 
which  the  sureties  have  been  held  liable  for 
the  acts  of  the  officer  in  the  levy  of  his  writ 
on  the  property  of  B.  when  the  process  only 
ran  against  A.  Of  these,  People  v.  Lucas. 
93  N.  Y.  585,  and  Lammon  v.  Feusler,  111 
U.  S.  17,  4  Sup.  Ct.  286,  are  sufficient  ex- 
amples. There  was  long  a  diversity  of  opin- 
ion among  the  courts  In  regard  to  the  prop- 
osition, but  the  weight  of  authority  seems 
now  to  be  that,  since  the  officer,  in  a  case  of 
this  kind,  acts  under  a  valid  and  legal  pro- 
cess, the  sureties  shall  be  held  for  the  tor 
tious  execution  of  his  writ  We  do  not  un- 
dertake to  state  our  opinion  respecting  this 
proposition,  and  we  have  only  referred  to  it 
as  the  basis  of  the  appellee's  contention. 
Their  point  Is  that  since,  in  such  cases,  the 
sureties  are  made  responsible,  they  ought 
likewise  to  be  held  in  the  present  case,  be- 
cause the  constable  assumed  to  act  under  a 
warrant  issued  by  competent  legal  authority. 
We  do  not  regard  the  cases  as  at  all  analo- 
gous, nor  the  principle,  If  correct,  applicable 
to  this  case.  The  fundamental  difficulty  with 
the  appellee's  position  is  that,  when  Allison 
undertook  to  arrest  Prisk  with  the  warrant 
he  occupied  no  other  or  better  position  than 
would  any  person  who  was  not  an  officer 
with  a  blank  piece  of  paper.  That  it  was 
in  the  form  of  a  writ,  and  signed  by  a  mag- 
istrate, did  not  clothe  the  constable  with 
the  right  to  arrest  anybody.  It  was  a  tres- 
pass, not  committed  in  the  execution  of  the 
duties  of  bis  office,  and  the  sureties  cannot 
therefore  be  held. 

The  appellants  put  considerable  stress  up- 
on what  they  insist  was  the  error  of  the 
court  In  charging  the  jury  that  they,  as  sure- 
ties, were  liable  to  respond  for  the  exem- 
plary damages  which  the  court  charged  the 
plaintiff  might  recover  for  the  wrongful  acts 
of  the  officer.  Whether  sureties  can  ever 
be  held  liable  under  such  circumstances  Is 
a  difficult  question,  which  we  need  not  deter- 
mine, because  on  the  main  proposition  the 
sureties  are  released.  It  need  only  be  sug- 
gested that  what  Is  essential  to  the  recovery 
of  such  damages  against  the  defendant  has 
been  pretty  well  settled  by  two  cases  In  the 
state:  French  v.  Deane,  19  Colo.  504,  36  Pac. 
609;  Eisenhart  v.  Ordean,  3  Cola  App.  162, 
32  Pac.  495.  There  Is  no  difficulty  in  ap- 
plying the  law,  and  the  trial  court  Is  not  like- 
ly to  fall  into  error  on  this  proposition.  We 
may,  however,  be  permitted  to  suggest  that 
the  pleading  seems  to  us  a  little  inartistic 
with  reference  to  this  subject.  If  the  plain- 
tiff is  bound  to  prove  the  facts  which  con- 
stitute the  malice  or  show  the  reckless  dis- 
regard of  the  others'  rights  essential  to  the 
recovery  of  punitive  damages,  it  must  be 
true  that  his  complaint  should  contain  an 
apt  and  sufficient  allegation  to  permit  the 
Introduction  of  evidence  on  this .  subject. 
While  we  do  not  directly  decide  the  corn- 
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plaint  to  be  so  far  subject  to  criticism  that 
a  verdict  under  it  would  not  be  sustained, 
we  thing  a  slight  amendment  in  this  par- 
ticular might  be  expedient.  The  judgment 
must  be  reversed,  and  the  case  remanded 
for  a  new  trial.  The  district  court  will  per- 
mit the  plaintiff  to  amend  his  complaint  as 
he  may  be  advised  in  the  particular  suggest- 
ed, should  he  desire  to  continue,  the  litiga- 
tion. Reversed. 


(16  Mont.  21) 

NELSON  v.  CITY  OF  HELENA. 
(Supreme  Court  of  Montana.    April  8,  1895.) 
Contributory  Negligence  —Burden  of  Proof. 

In  an  action  for  injuries,  contributory 
nojfligence  is  a  matter  of  defense,  and  the  plain- 
tiff is  Dot  required  to  prove  its  absence,  as  a 
part  of  bis  case. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  H.  R.  Buck,  Judge. 

Action  by  Harold  H.  Nelson  against  the 
city  of  Helena.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed. 

This*  is  an  action  brought  by  the  plaintiff 
to  recover  damages  for  personal  injuries  sus- 
tained by  reason  of  his  falling  upon  one  of 
the  sidewalks  of  defendant,  It  being  alleged 
that  the  injury  occurred  by  reason  of  the 
defendant's  negligence  in  allowing  ice  to  ac- 
cumulate upon  said  sidewalk.  L'pon  a  trial 
to  a  jury  a  verdict  was  rendered,  and  judg- 
ment entered  in  favor  of  defendant.  The 
plaintiff  appeals  from  the  judgment,  and 
from  an  order  denying  a  new  trial.  Among 
other  instructions,  the  court  gave  the  follow- 
ing: "The  injury  sustained  by  plaintiff  is  ad- 
mitted, but  before  he  can  recover  he  must 
prove  that  it  resulted  from  negligence  on  the 
part  of  defendant,  and  without  negligence 
on  his  own  part  directly  and  immediately 
contributing  to  the  accident"  The  giving 
of  this  instruction  is  assigned  as  error. 

T.  E.  Crutcher,  for  appellant.  Stephen 
Carpenter,  City  Atty.,  for  respondent. 

DE  WITT,  J.  (after  stating  the  facts).  It 
is  the  law  of  this  jurisdiction  that,  in  actions 
for  damages  for  personal  Injuries,  contrib- 
utory negligence  is  a  matter  of  defense,  and 
that  the  absence  of  contributory  negligence 
is  not  required  to  be  proved  by  plaintiff,  as 
part  of  his  case.  There  is  some  diversity 
among  courts  of  last  resort  as  to  whether 
contributory  negligence  is  a  matter  of  de- 
fense, or  whether  plaintiff  should  allege  and 
prove  himself  to  be  free  from  such  contribu- 
tory negligence.  But  that  question  has  been 
long  at  rest  in  this  court  It  is  the  doctrine 
of  this  jurisdiction  that  contributory  negli- 
gence is  a  matter  of  defense,  and  that  plain- 
tiff need  not  allege  or  prove  Its  absence. 
Hlgley  v.  Gilmer,  8  Mont.  97.  Our  examina- 
tion of  the  decisions  and  the  text  writers 


leads  us  to  the  opinion,  with  deference  to 
the  distinguished  courts  that  have  held  the 
contrary  doctrine,  that  this  court  in  this  re- 
spect, is  with  the  majority  of  opinion  and 
adjudication.  Mr.  Beach,  In  his  work  on 
Contributory  Negligence,  says  (section  157) 
that  it  Is  a  rule  that  contributory  negligence 
Is  a  matter  of  defense  In  the  states  of  Aia-  v 
bama,  California,  Georgia,  Kentucky,  Kan- 
sas, Maryland,  Minnesota,  Missouri,  New 
Hampshire,  New  Jersey,  Nebraska,  Ohio, 
Pennsylvania,  Rhode  Island,  South  Carolina, 
Texas,  Wisconsin,  West  Virginia,  Vermont 
and  Colorado,  and  in  England  and  the  Unit- 
ed States  supreme  court  To  this  list  Shear- 
man and  Redfield  add  Arizona,  Oregon,  and 
Dakota.  As  above  noticed.  Montana  belongs 
In  the  same  category.  See,  also,  the  collec- 
tion of  cases  holding  the  two  different  rules, 
as  found  In  2  Thomp.  Trials,  §  1679.  That 
author  names  the  following  courts  as  op- 
posed to  the  rule  which  has  been  adopted  In 
Montana:  Massachusetts,  Maine,  Iowa,  Mis- 
sissippi, Michigan,  and  Indiana.  There  is  a 
corollary,  rather  than  an  exception,  to  this 
rule  (Kennon  v.  Gilmer,  4  Mont.  433,  2  Pac. 
21),  as  the  writer  of  this  opinion  noted  In 
some  remarks  made  In  the  case  of  Wall  v. 
Railway  Co.,  12  Mont  44,  29  Pac.  721,  the 
corollary  being  to  the  effect  that  whenever 
the  plaintiff's  own  case  raises  a  presumption 
of  contributory  negligence  the  burden  of 
proof  is  immediately  upon  him.  In  such  a 
case  It  devolves  upon  the  plaintiff,  as  of 
course,  to  clear  himself  of  the  suspicion  of 
negligence  that  he  has  himself  created.  He 
must  make  out  his  case  In  full,  and  where 
the  circumstances  attending  the  injury  were 
such  as  to  raise  a  presumption  against  him, 
in  respect  to  the  exercise  of  due  care,  the 
law  requires  him  to  establish  affirmatively 
his  freedom  from  contributory  fault.  Beach, 
Contrib.  Neg.  §  157.  But  the  corollary  is  not 
of  application  in  the  case  at  bar.  In  this 
case  the  jury  found  for  the  defendant,  but 
we  do  not  know  whether  their  verdict  pro- 
ceeded upon  the  ground  that  they  believed 
from  the  evidence  that  the  defendant  was 
not  guilty  of  negligence,  or  that  they  be- 
lieved from  the  evidence  that  the  plaintiff 
had  not  proved  himself  free  from  contribu- 
tory negligence.  The  court,  by  its  instruc- 
tion, told  the  jury  that  iu  order  to  find  for 
the  plaintiff,  he  must  prove  that  he  himself 
was  free  from  contributory  negligence.  For 
all  we  know  now,  the  jury  may  have  found 
that  the  plaintiff  had  not  proven  himself  free 
from  contributory  negligence.  The  action 
of  the  court  in  this  instruction  cast  upon  the' 
plaintiff  a  burden  of  proof  which  he  is  not 
required,  in  this  jurisdiction,  to  assume.. 

There  are  some  other  assignments  of  error 
made  by  the  appellant,  none  of  which,  how- 
ever, we  think,  are  well  taken,  otherwise 
than  as  to  the  Instruction  which  we  have 
held  to  be  bad.  We  are  of  opinion  that  the 
case  was  otherwise  properly  tried  and  sub- 
mitted to  the  jury.    For  this  error  the  judg- 
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ment  1b  reversed,  and  the  case  is  remanded 
for  a  new  trial.  Reversed. 

PEMBERTON,  C.  J.,  and  HUNT,  JT.,  con- 
cur. 

(15  Mont.  552) 

HERBERT  v.  WINTERS  et  al. 
(Supreme  Court  of  Montana.   March  25,  1895.) 
Sale — Deli  vert. 

Where  plaintiff  consigned  potatoes  to  de- 
fendants by  bill  of  lading,  and  defendants  pre- 
sented the  bill  to  the  carrier,  received  the  pota- 
toes, and  afterwards  admitted  an  indebtedness 
for  them,  the  sale  and  delivery  are  complete. 

Appeal  from  district  court,  Sliver  Bow  coun- 
ty; John  J.  McHatton,  Judge. 

Action  by  Arthur  Herbert  against  W.  H. 
Winters  and  Louis  Bade.  The  action  was 
for  $188.20,  amount  due  for  one  car  of  po- 
tatoes sold  aud  delivered  to  defendants.  De- 
fendants denied  the  sale  and  delivery,  and 
the  value  of  the  potatoes.  There  was  a  ver- 
dict and  judgment  for  plaintiff.  Defendants' 
motion  for  new  trial  was  overruled,  and  they 
appeal.  Affirmed. 

O.  P.  Connelly,  for  appellants. 

HUNT,  J.  The  contention  of  the  defend- 
ants Is  that  the  evidence  failed  to  show  that 
there  was  an  order  given  by  the  defendants, 
or  their  agents,  to  the  plaintiff,  for  the  pota- 
toes in  question,  or  that  there  was  an  absolute 
sale,  but  that  the  evidence  proves  that  the 
potatoes  were  delivered  to  defendants  by 
plaintiff  in  the  usual  course  of  trade,  and  that 
there  was  a  general  understanding  between 
plaintiff  and  defendants  that  the  potatoes 
were  to  be  disposed  of  by  the  defendants  on 
commission  only,  and  to  the  best  advantage. 
It  appears  that  about  August,  1891,  plaintiff 
sold  a  car  load  of  potatoes  to  defendants,  at 
$1.15  per  hundredweight,  less  the  freight,  on 
the  order  of  D.  Hanley  &  Co.,  Helena,  by  on© 
Altmeyer.  Plaintiff  shipped  the  potatoes,  and 
advised  defendants  of  the  shipment,  trans- 
mitted the  bill  of  lading,  and  received  letters 
from  defendants  acknowledging  the  receipt  of 
the  potatoes.  One  letter  objected  to  the  size 
of  the  potatoes,  and  asked  plaintiff  for  a  re- 
duction on  the  car  load,  but  stated  that  they 
would  give  Mr.  Altmeyer  an  order  for  an- 
other car  load,  if  sales  would  Justify  it,  and 
that  defendants  would  want  about  two  car 
loads  a  week.  Plaintiff  subsequently  saw  one 
of  the  defendants  in  Butte  and  demanded  his 
money.  One  or  both  of  the  defendants  ad- 
mitted an  indebtedness,  but  denied  that  the 
amount  claimed  was  correct,  L.  O.  Bade,  one 
of  the  firm,  acting  for  Winters  &  Bade,  had 
receipted  for  the  potatoes  to  the  railway  com- 
pany. The  original  bill  of  lading  was  pre- 
sented by  Mr.  Bade  in  order  to  secure  the 
goods.  The  bill  of  lading  was  from  Herbert 
&  Troupe,  as  consignors,  consigned  to  Winters 
&  Bade,  Butte,  Mont 

There  was  an  attempt  on  the  part  of  the  de- 


fendants to  throw  a  doubt  upon  the  genuine- 
ness of  the  handwriting  of  the  letters  of  the 
firm  to  plaintiff,  but  the  jury  and  the  district 
court  believed  the  plaintiff.  We  are  satisfied 
ourselves  that  the  evidence  was  amply  suffi- 
cient to  warrant  the  verdict  of  the  jury.  The 
law  applicable  to  the  case  Is  that,  the  plaintiff 
having  consigned  the  potatoes  by  the  bill  of 
lading  to  the  defendants,  as  consignees,  and 
having  transmitted  the.  bill  of  lading  to  the 
defendants,  as  consignees,  and  the  defendants 
having  received  and  accepted  the  potatoes 
without  objection  until  some  time  later  on, 
and  having  admitted  an  Indebtedness  for  the 
consignment  there  was  a  complete  sale  and 
delivery,  and  the  defendants  are  responsible 
to  the  plaintiff  for  the  price  of  the  potatoes. 
Bank  v.  McAndrews,  5  Mont.  325,  5  Pac.  879; 
Id.,  7  Mont  150, 14  Pac.  763;  Walsh  t.  Blake- 
ly,  6  Mont  194,  9  Pac  809;  Mercantile  Co. 
v.  Fussy,  15  Mont  — ,  39  Pac.  738;  Hutch. 
Carr.  fl35;  Craig  v.  Marx,  65  Tex.  649.  We 
find  no  error  in  the  record.  The  order  over- 
ruling the  motion  for  a  new  trial  and  the 
Judgment  are  affirmed.  Affirmed. 

DE  WITT,  J.,  concurs. 

(15  Mont  583) 
JENSEN  v.  BARBOUR. 
(Supreme  Court  of  Montana.    April  8,  1895.) 
Negligence  o»  Servant— Independent  Con- 
tractor. 

1.  In  an  action  for  injuries,  evidence  that 
defendant's  servant  driver  of  a  horse  car,  per- 
mitted a  boy  five  years  old  to  ride  on  the  front 
platform  of  the  car,  from  which  he  was  thrown 
and  injured,  was  sufficient  proof  of  the  defend- 
ant's negligence  to  go  to  the  jury. 

2.  A  person  employed  by  the  agent  of  the 
owner  of  a  street  railway,  at  a  stipulated  sum 
per  month,  to  run  a  car  and  furnish  a  driver,  the 
car  and  the  road  being  controlled  and  the  work 
directed  by  the  agent,  Is  not  an  independent  con- 
tractor; and  the  owner  is  liable  for  the  negli- 
gence of  snch  employe's  servants. 

Appeal  from  district  court,  Cascade  county; 
C.  H.  Benton,  Judge. 

Action  by  Walter  H.  Jensen,  by  S.  R  Jen- 
sen, as  his  guardian  ad  litem,  against  A.  K. 
Barbour  personally  and  as  trustee.  Judg- 
ment for  defendant  and  plaintiff  appeals. 
Reversed. 

P.  C.  Parks,  for  appellant  Ed.  L.  Bishop 
and  Ashburn  K.  Barbour,  for  respondent 

DE  WITT,  J.  Plaintiff's  complaint  Is  for 
damages  for  personal  Injuries  sustained  while 
riding  on  defendant's  horse  street  car.  The 
district  court  upon  the  trial  directed  the  Jury 
to  find  for  the  defendant  Plaintiff  appeals 
from  the  judgment  assigning  error  in  that 
order.  Such  order  must  be  treated  as  in  the 
nature  of  a  nonsuit  In  this  respect:  that  h* 
the  evidence  tended  to  prove  plaintiff's  cause 
of  action,  It  will  be  taken  on  appeal  as 
proved.  McKay  v.  Railway  Co.,  13  Mont 
15,  31  Pac.  999;  Creek  v.  McManus,  13  Mont 
152,  32  Pac.  675;  Mayer  v.  Carrothers,  14 
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Mont. '274,  36  Pac.  182.  There  was  evidence 
that  the  plaintiff,  a  boy  five  years  of  age, 
was  riding  on  the  front  platform  of  the  horse 
car,  with  the  knowledge  of  the  driver,  and 
that  the  car  struck  a  stone,  and  Jolted  the 
plaintiff  off,  and  ran  over  him,  inflicting  the 
injuries  complained  of.  One  ground  of  the 
motion  to  direct  the  Jury  to  find  for  the  de- 
fendant was  that  it  was  not  shown  that  the 
defendant  was  guilty  of  any  negligence.  We 
are  of  opinion,  however,  that  to  allow  a  boy 
of  such  tender  years  to  ride  on  the  front  plat- 
form of  a  horse  car  was  evidence  of  negli- 
gence sufficient  to  go  to  the  Jury.  Upon  this 
point  we  quote  as  follows  from  Railway  Co. 
v.  Caldwell,  74  Pa.  St.  421:  "It  is  clear  from 
all  the  evidence  in  this  case,  and  under  the 
instructions  of  the  court,  the  jury  must  have 
found  that  the  accident  which  resulted  in  the 
loss  of  the  plaintiff's  leg  would  not  have  hap- 
pened if  she  had  not  been  permitted  to  ride 
on  the  front  platform  of  the  defendant's  car. 
If  the  rules  of  the  company  had  not  forbid- 
den it,  there  can  be  no  doubt  that  it  was 
gross  negligence  for  the  driver  to  allow  chil- 
dren as  young  as  the  plaintiff  and  her  com- 
panion to  get  on  the  front  platform,  and  to 
ride  there.  If  they  got  on  without  his  per- 
mission, instead  of  consenting  that  they 
might  remain  on  the  platform,  it  was  his 
duty  to  compel  them  to  go  on  the  inside  the 
car,  or  to  stop  and  put  them  off;  and  if  the 
plaintiff  was  injured  by  his  negligence  in  al- 
lowing them  to  ride  on  the  platform,  the 
company  is  clearly  liable  for  the  injury,  un- 
less the  plaintiff's  negligence  contributed  to 
produce  it.  But  negligence  cannot  be  imput- 
ed to  one  who  has  not  sufficient  capacity  or 
discretion  to  understand  the  danger  and  to 
use  the  proper  means  to  guard  against  it  In 
this  case  it  is  conceded  that  negligence  is  not 
imputable  to  the  plaintiff,  who  waa  an  infant 
of  tender  age,  and  not  of  sufficient  capacity 
to  foresee  the  danger  to  which  she  was  ex- 
posed." See,  also,  the  following  cases  cited 
by  appellant,  which  are  in  point:  Muehl- 
hausen  v.  Railroad  Co:,  91  Mo.  344,  2  S.  W. 
315;  Railway  Co.  v.  Gallagher,  108  Pa.  St. 
524;  Railway  Co.  v.  Hassard,  75  Pa.  St.  367; 
Railroad  Co.  v.  Moore,  83  Ga.  452,  10  S.  E. 
730.  See,  also,  O'Mara  v.  Railroad  Co.,  38 
N.  Y.  445;  Robinson  v.  Cone,  22  Vt  213; 
Lynch  v.  Nurdln,  1  Q.  B.  29;  2  Thomp.  Neg. 
p.  1180  et  seq.;  Ray,  Neg.  Imp.  Dut  c.  36, 
and  cases  cited;  Shear.  &  R.  Neg.  §  49.  We 
are  satisfied  that  under  the  authorities  the 
evidence  of  negligence  In  this  respect  was  suf- 
ficient to  go  to  the  Jury. 

Our  view  upon  this  point  of  the  motion  to 
direct  a  verdict  In  favor  of  respondent  dis- 
poses of  the  whole  of  that  motion,  except  the 
sixth  ground  thereof,  which  Is  as  follows: 
"That  the  evidence  shows  that  the  negligence 
complained  of,  if  any,  was  the  negligence  of 
the  Independent  contractor,  Vaughn,  or  his 
servant  and  not  that  of  the  defendant  or  his 
servant  or  agent."  The  question  presented  is 
whether  the  person  immediately  causing  the 


injury  to  plaintiff  stood  In  the  relation  of  a 
servant  of  defendant,  or  whether  he  were 
the  servant  of  an  independent  contractor,  for 
whose  acts  of  negligence  the  defendant  was 
not  liable.  The  defenuant  was  the  owner  of 
a  street-car  franchise  in  the  city  of  Great 
Falls.  He  had  built  a  car  track  extending 
over  six  or  seven  blocks,  and  had  one  or  two 
cars  on  the  track.  Defendant  lived  in  Hele- 
na. J.  O.  Gregg,  of  Great  Falls,  was  his 
agent,  acting  for  him  In  relation  to  this 
street-car  franchise,  track,  and  cars.  Gregg 
was  also  one  of  the  owners  of  the  railway. 
Defendant  Barbour,  was  trustee  of  the  rail- 
way. He  was  sued  apparently  as  trustee, 
and  also  personally.  It  seems  that  the  rail- 
way people  were  not  operating  their  line  very 
extensively,  for  Mr.  Gregg  testified  that  he, 
as  agent  for  the  trustee,  hired  one  Vaughn 
to  run  the  car  one  trip  a  day.  Gregg  says 
that  the  contract  with  Vaughn  was  that  he 
was  to  be  paid  so  much  money  per  month  to 
haul  the  car  over  the  line  once  a  day  each 
way,  and  to  furnish  a  driver.  In  pursuance 
to  this  arrangement  Vaughn  furnished  the 
driver,  and  was  moving  the  car  along  the 
track  at  the  time  the  plaintiff  was  injured. 
Defendant  contended  that  by  virtue  of  this 
employment  Vaughn  was  an  independent 
contractor,  and  that  defendant  was  not  liable 
for  the  negligence  of  Vaughn's  driver.  Mr. 
Gregg,  however,  testified  that  there  was  noth- 
ing as  to  collecting  fares  in  this  contract  with 
Vaughn.  In  fact  fares  were  not  collected'. 
Without  expressing  any  opinion  as  to  wheth- 
er these  railway  people  could  lease  their  road 
and  rolling  stock  to  another  for  the  purpose 
of  operating  it  it  is  sufficient  to  note  here 
that  no  such  lease  was  made.  The  track  and 
rolling  stock  were  not  delivered  into  the  pos- 
session of  Vaughn  at  all.  He  did  nothing 
more  than  to  haul  the  car  the  one  trip  a  day. 
Mr.  Gregg  further  testified  that  he  spoke  to 
the  plaintiff's  father  in  regard  to  keeping  his 
boys  away  from  the  cars;  that  he  also  told 
other  parties  to  keep  their  boys  away,  that 
they  did  not  want  the  boys  there.  He  said 
that  he  notified  those  living  along  the  car 
line  to  keep  their  small  boys  away;  that  they 
interfered  with  the  running  of  the  cars  by 
stealing  almost  the  cars,  carrying  off  pieces, 
breaking  out  windows,  pushing  the  cars  and 
jumping  on  them,  and  Interfering  with  the 
business  of  the  railway  people  in  every  way, 
and  also  breaking  the  padlocks  they  had  put 
ou  the  care.  Gregg  also  said:  "I  have  al- 
ways objected  to  the  boys  riding  on  the  cars 
when  they  were  being  driven.  I  had  no  di- 
rect control  over  the  drivers,  but  I  ordered  Mr. 
Vaughn  to  see  that  the  drivers  kept  the  boys 
awav.  I  was  trying  to  protect  the  property. 
I  had  driven  the  plaintiff  off  the  cars  several 
times.  The  contract  with  Vaughn  was  that 
I  was  to  pay  him  so  much  money  a  month 
to  haul  the  car  over  the  line  each  way  once 
a  day,  and  furnish  a  driver.  I  had  nothing 
to  do  with  the  drawing  of  the  car  backward 
and  forward,  or  directing  the  manner  in 
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which  it  should  he  done.  I  sometimes  spoke 
to  Vaughn  about  matters  concerning  the  pro- 
tecting of  the  property  and  driving  the  boys 
off.  Whenever  I  saw  the  boys  running 
about  the  cars,  either  when  being  driven  or 
standing  idle,  I  chased  them  away.  I  don't 
remember  that  I  told  the  drivers  to  keep 
them  away,  but  I  remember  telling  him  one 
day  to  skin  them  with  his  whip.  There 
might  have  been  other  times  that  I  gave 
these  orders,  but  I  don't  remember  any  par- 
ticular date.  Whenever  I  saw  the  boys,  if 
the  driver  was  around,  I  would  speak  to  the 
driver,  but  I  always  made  it  a  point  to  see 
Mr.  Vaughn  about  it,  and  Vaughn  and  my- 
self very  frequently  went  over.  We  chained 
the  cars  once  or  twice  to  keep  the  boys 
away."  Under  these  facts  the  district  court 
held  that  Vaughn  was  an  independent  con- 
tractor, and  that  the  defendant  was  not  liable 
for  his  negligence. 

TO  draw  the  distinction  between  independ- 
ent contractors  and  servants  is  often  difficult, 
and  the  rules  which  courts  have  undertaken 
to  lay  down  on  this  subject  are  not  always 
simple  of  application.  A  rule  as  often  quot- 
ed as  any  is  stated  in  the  syllabus  of  the  case 
of  Bibb's  Adm'r  v.  Railroad  Co.,  87  Va.  711, 
14  S.  E.  163,  after  an  able  review  of  the  au- 
thorities, as  follows:  "Independent  contract- 
or Is  one  who  renders  service  in  the  course  of 
an  occupation,  and  represents  the  will  of  his 
employer  only  as  to  the  result  of  his  work, 
and  not  as  to  the  means  whereby  it  is  ac- 
complished, and  is  usually  paid  by  the  job." 
Brackett  v.  Lubke,  4  Allen,  138,  is  also  a 
leading  case.  The  opinion  states  as  follows: 
"The  distinction  on  which  all  the  cases  turn 
Is  this:  If  the  person  employed  to  do  the 
work  carries  on  an  independent  employment, 
and  acts  in  pursuance  of  a  contract  with  his 
employer  by  which  he  has  agreed  to  do  the 
work  on  certain  specified  terms,,  in  a  par- 
ticular manner,  and  for  a  stipulated  price, 
then  the  employer  is  not  liable  The  relation 
of  master  and  servant  does  not  subsist  be- 
tween the  parties,  but  only  that  of  contractor1 
and  contractee.  The  power  of  directing  and 
controlling  the  work'  k  parted  with  by  the 
employer,  and  given  to  the  contractor.  But, 
on  the  other  hand,  If  the  work  is  done  under 
a  general  employment,  and  is  to  be  perform- 
ed for  a  reasonable  compensation,  or  for  a 
stipulated  price;  the  employer  remains  liable, 
because  he  retains  the  right  and  power  of  di- 
recting and  controlling  the  time  and  manner 
of  executing  the  work,  or  .of  refraining  from 
doing  it,  if  he  deems  It  necessary  or  expedi- 
ent. This  distinction  is  recognized  in  the 
cases  adjudged  by  this  court.  Sproul  v.  Hem- 
mingway,  14  Pick.  1;  Stone  v.  Codman,  15 
Pick.  299;  Hilllard  v.  Richardson.  3  Gray, 
349;  Linton  v.  Smith,  8  Gray,  147."  In  2 
Thomp.  Neg.  p;  909  et  seq.,  we  find  the  fol- 
lowing: "In  every  case  the  decisive  question 
Is,  had  the  defendant  the  right  to  control,  In 
the  given  particular,  the  conduct  of  the  per- 
««on  doing  the  wrong?   On  this  question  the 


contract  under  which  the  work  has  been  tome 
must  speak  conclusively  in  every  case,  refer- 
ence being  had,  of  course,  to  surrounding  tir- 
eu instances.  This  being  so,  the  mere  fact 
that  the  agent  who  did  the  injury  carried  oa 
a  separate  -and  independent  employment  wfl] 
not  absolve  his  principal  from  liability 
Brackett  v.  Lubke,  4  Allen.  138;  Sadler  v. 
Henlock,  4  El.  &  Bl.  570.  'If  such  were  the 
rule,  a  party  would  be  exempt  from  respon- 
sibility even  for  the  negligent  acts  of  hi* 
domestic  servants,  such  as  his  cook,  coacfr 
man,  or  gardener.*"  Section  33.  "Perhaps 
the  most  usual  test  by  which  to  determine 
whether  the  person  doing  the  injury  was  a 
servant  or  an  independent  contractor  is  to 
consider  whether  he  was  working:  by  the  job 
or  at  stated  wages,— so  much  per  day,  weet 
or  month.  Schuler  v.  Railroad  Co.,  38  Barb. 
653.  A  person  who  works  for  wages,  whose 
labor  is  directed  and  controlled  by  the  em- 
ployer, either  in  person  or  by  an  intermediate 
agent,  is  a  servant,  and  the  master  must  an- 
swer for  the  wrongs  done  by  him  in  the 
course  of  his  employment  A  person  who. 
for  a  stated  sum,  engages  to  perform  a  stated 
piece  of  labor  In  which  he  is  skilled,  the  pro- 
prietor of  the  work  leaving  him  to  his  own 
methods,  is  an  independent  contractor.  The 
proprietor  does  not  stand  In  the  relation  of 
superior  to  him,  and  is  not  answerable  fx 
the  wrongs  done  by  him  or  his  servants  in 
the  prosecution  of  the  work,  unless  special 
circumstances  exist  making  blm  so.  Morgan 
v.  Bowman,  22  Mo.  538.  The  rule  has  been 
applied  so  as  to  exempt  a  railway  company 
from  liability  for'  the  negligence  of  a  con- 
tractor who  had  engaged  to  do  a  piece  of  fin- 
ing at  twenty  cents  per  yard,  although  the 
company  furnished  track,  trestle,  cars,  moles, 
and  drivers.  Railroad  Co.  v.  Grant,  46  Ga. 
417.  The  fact  that  the  employe  was  hired, 
not  for  a  definite  time,  but  to  perform  a  par- 
ticular job,  does  not,  however,  of  Itself  nega- 
tive the  relation  of  master  and  servant,  fir 
under  such  a  contract  the  employer  may  veil 
retain  full  control  over  him;  and  It  most  be 
constantly  borne  In  mind  that  the  power 
to  control,  on  the  part  of  the  employer,  is  the 
essential  fact  establishing  the  relation."  Sec- 
tion 39.  We  also  find  It  stated  in  Shearman 
&  Redfleld  on  Negligence  (sections  76  and  7T> 
as  follows:  "Although,  hi  a  general  sense, 
every  person  who  enters  into  a  contract  may 
be  called  a  'contractor,*  yet  that  word,  for 
want  of  a  better  one,  has  come  to  be  used 
with  special  reference  to  a  person  who.  in  the 
pursuit  of  an  independent  business,  under- 
takes to  do  specific  jobs  of  work  for  other  per- 
sons, without  submitting  himself  to  their  con- 
trol in  respect  to  all  the  petty  details  of  the 
work.  It  is  not  altogether  easy  to  give  an 
accurate  definition  of  the  word  'oontracftr' 
as  it  is  used  In  the  reports,  and  as  we  shall 
use  It  hereafter;  but  we  think  we  have  ap- 
proximated to  accuracy.  The  true  test,  as  it 
seems  to  us,  by  which  to  determine  whetbrf 
one  who  renders  service  to  another  does  an  as 
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a  contractor  or  not,  Is  to  ascertain  whether  he 
renders  the  service  In  the  course  of  an  Inde- 
pendent occupation,  representing  the  will  of 
his  employer  only  as  to  the  result  of  his  work, 
and  not  as  to  the  means  by  which  it  is  accom- 
plished." Section  76.  "One  who  has  an  in- 
dependent business,  and  generally  serves  only 
in  the  capacity  of  a  contractor,  may  abandon 
that  character  for  a  time,  and  become  a  mere 
servant  or  agent,  and  this,  too,  without  doing 
work  of  a  different  nature -from  that  to  which 
he  is  accustomed.  If  he  submits  himself  to 
the  direction  of  his  employer  as  to  the  details 
of  the  work,  fulfilling  his  wishes  not  merely 
as  to  the  result,  but  also  as  to  all  the  means 
by  which  that  result  Is  to  be  attained,  the  con- 
tractor becomes  a  servant  In  respect  to  that 
work.  And  he  may  even  be  a  contractor  as 
to  part  of  his  service,  and  a  servant  as  to  a 
part.  Whether  he  works  as  a  contractor  or 
as  a  servant  is  a  question  of  mingled  law  and 
fact,  which  it  is  scarcely  possible  to  decide 
by  any  fixed  rule  which  will  accurately  gov- 
ern those  cases  where  the  one  occupation  bor- 
ders closely  upon  the  other.  In  most  instan- 
ces the  distinction  is  easily  observed."  Sec- 
tion 77.  Applying  the  principles  of  the  deci- 
sions to  the  facts  of  the  case  at  bar,  we  can- 
not hold  that  Vaughn  was  an  independent 
contractor. 

The  question  raised  by  the  appellant  as  to 
whether  the  railroad  people  could,  under  their 
charter,  delegate  the  running  of  their  cars  to 
-  another,  Is  not  necessary  to  discuss,  for  the 
reason  that  we  are  of  opinion  that  Vaughn 
was  not  in  the  relation  of  an  independent  con- 
tractor. Neither  the  franchise,  the  roadbed, 
nor  the  rolling  stock  were  leased  to  Vaughn 
or  given  Into  his  control.  He  was  simply  em- 
ployed by  the  month  to  run  a  car  one  trip  a 
day.  We  cannot  understand  that  his  position 
differed  materially  from  that  of  a  driver  em- 
ployed to  drive  a  car  10  trips  or  20  trips  a 
day.  All  drivers  are  employed  to  perform 
certain  services,  and  to  some  extent  they  per- 
form them  In  their  own  way,  as  does  one's 
cook,  his  gardener,  or  his  coachman,  as  re- 
marked in  the  case  of  Brackett  v.  Lubke,  su- 
pra. Referring  again  to  the  rule  as  laid 
down  In  Bibb's  Adm'r  v.  Railroad  Co.,  supra, 
the  respondent  argues  that  Vaughn  represent- 
ed the  will  of  his  employer  only  as  to  the  re- 
sult of  his  work,  and  not  as  to  the  manner  of 
its  performance;  that  is  to  say,  that  Vaughn 
contracted  to  deliver  to  his  employer  the  re- 
sult of  putting  the  car  over  the  track  once  a 
day  by  his  own  methods.  But  so  It  might  be 
argued  that  one's  coachman  contracts  to  pro- 
duce the  result  of  conveying  his  master  from 
his  house  to  his  office,  or  wherever  he  may 
wish  to  go;  or  one's  cook  contracts  to  pro- 
duce the  result  of  placing  before  his  master 
his  daily  food.  But  such  is  not  the  sense  in 
which  the  word  ''result"  Is  used  in  the  rule. 
We  think  the  word  "result,"  as  so  used,  means 
a  production  or  product  of  some  sort,  and  not 
a  service.  One  may  contract  to  produce  a 
house,  a  ship  or  a  locomotive  and  such  house, 


or  ship  or  locomotive  produced  is  the  "re- 
sult." Such  "results"  produced  are  often, 
and  probably  generally,  by  Independent  con- 
tractors. But  we  do  not  think  that  plowing 
a  field,  mowing  a  lawn,  driving  a  carriage  or 
a  horse  car  for  one  trip  or  for  many  trips  a 
day  Is  a  "result"  In  the  sense  that  the  word 
Is  used  In  the  rule.  Such  acts  do  not  result 
in  a  product.    They  are  simply  a  service. 

In  addition  to  these  views  mentioned,  we 
have  the  fact  in  this  case  that  the  railway 
people  did  not  part  with  the  possession  or  the 
right  of  possession  or  control  of  the  .railway 
plant.  It  would  perhaps  be  difficult  to  draw 
a  clear  distinction  between  the  relations 
which  Mr.  Gregg  held  to  the  railway  prop- 
erty and  the  drivers,  and  that  of  any  person 
admittedly  having  supervision  over  them.  No 
superintendent  assumes  control  over  every 
minute  detail  of  an  employe's  work.  In  all 
work  which  demands  sufficient  Intelligence 
to  require  a  man  instead  of  *.  machine,  the 
man  must  be  left  to  direct  his  own  move- 
ments to  some  extent  But  it  is  clear,  from 
our  review  of  Mr.  Gregg's  testimony,  that  he 
did  not  consider  the  driver  of  the  car  as  the 
servant  of  a  contractor  independent  of  the 
railway  people.  See  his  testimony  cited 
above.  Mr.  Gregg  qualified  his  statement 
somewhat  by  an  attempt  to  disclaim  any  su- 
pervision of  the  actual  moving  of  .the  car,  but 
we  think  that  his  testimony  as  a  whole  did 
not  place  Vaughn  In  the  position  of  an  inde- 
pendent contractor.  After  stating  any  rule 
which  is  to  determine  whether  one  is  an  inde- 
pendent contractor  or  a  servant,  It  is  very 
easy,  by  a  little  casuistry,  to  construe  any  per- 
son who  performs  a  service  to  be  an  Inde- 
pendent contractor.  We  have  endeavored  to 
point  out  such  dangers.  We  think  that  the 
district  court  fell  into  Just  such  a  mistake.  If 
Vaughn,  in  this  case,  is  an  independent  con- 
tractor, a  very  few  steps  further  in  the  same 
direction  of  construction  would  make  all 
servants  Independent  contractors.  We  are 
wholly  satisfied  that  Vaughn  was  not  an  in- 
dependent contractor,  but,  on  the  contrary, 
stood  in  the  relation  of  an  employe  for  wages 
of  defendant  In  this  case.  The  Judgment  is 
therefore  reversed,  and  the  case  Is  remanded 
for  a  new  trial.  Reversed- 

HUNT,  J.,  concurs. 


(16  Mont.  8) 
ANACONDA  MIN.  CO.  v.  SAILE. 
,Supreme  Court  of  Montana.    April  8,  1895.) 
Judgment  bt  Default— Vacation  —  Conditions. 

1.  Where  defendant's  attorney,  relying  on 
information  received  from  the  clerk  that  no 
business  would  be  transacted  by  the  court  un- 
til after  a  certain  date,  gave  no  further  atten- 
tion to  his  demurrer  then  pending  until  such 
date,  and  it  was  overruled,  and  default  entered, 
defendant's  negligence  was  excusable,  and  the 
default  properly  opened. 

2.  In  opening  a  default  against  a  defendant 
upon  the  ground  that  his  negligence  was  ex- 
cusable, it  was  not  error  to  refuse  plaintiff's  re- 
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qaest  that,  as  a  condition  of  opening  the  de- 
fnu*. the  defendant  be  denied  the  right  to  plead 
the  statute  of  limitations. 

Appeal  from  district  court.  Deer  Lodge 
county;  Theodore  Brantley,  Judge. 

Action  by  the  Anaconda  Mining  Company 
against  Raimond  Salle.  From  an  order  set- 
ting aside  a  judgment  against  defendant  by 
default,  plaintiff  appeals.  Affirmed. 

The  defendant's  demurrer  to  the  plaintiff's 
complaint  was  submitted  to  the  court,  and 
overruled  October  8,  1892.  Defendant  was 
granted  10  days  to  answer.  No  answer  was 
filed.  Default  was  entered  October  20th, 
and  Judgment  was  rendered  for  plaintiff, 
November  20th.  Defendant  moved  to  set 
aside  the  Judgment  and  the  default  The 
motion  was  granted.  Plaintiff  appeals.  The 
motion  was  on  the  ground  of  mistake,  sur- 
prise, and  excusable  neglect.  An  answer 
was  also  tendered  with  the  motion.  Defend- 
ant's attorney,  F.  Adkinson,  upon  the  motion, 
filed  his  affidavit,  by  which  It  appeared  that 
on  September  30,  1892,  Attorney  Adkinson 
went  to  the  clerk's  office  in  the  town  of  Deer 
Lodge,  where  the  court  was  held,  at  which 
time  and  place  he  ascertained  that  the  de- 
murrer was  still  pending,  and  the  clerk  in- 
formed bim  that  no  business  would  be  trans- 
acted by  the  court  until  after  the  general 
election,  which  was  to  be  held  In  November, 
and  that  he  (the  clerk)  was  then  preparing 
notices  to  send  to  Jurors  that  their  attend- 
ance would  not  be  required  until  November 
14th.  Said  Attorney  Adkinson,  depending 
upon  this  information,  did  not  then  further 
appear  In  the  case  until  after  the  default 
In  opposition  to  the  motion,  the  clerk  filed 
his  affidavit,  in  which  he  admits  that  he 
stated  to  said  Adkinson  that  there  would  be 
no  business  in  said  court  until  after  Novem- 
ber 14th.  The  clerk  said  that  he  did  not 
state  that  there  would  be  no  motions  or  de- 
murrers until  after  November  14th,  and  he 
did  not  Intend  or  suppose  that  he  was  con- 
veying the  idea  to  Adkinson  that  no  demur- 
rers would  be  heard.  With  the  motion  de- 
fendant tendered  an  answer.  The  action 
was  in  the  nature  of  ejectment  The  answer 
denied  the  allegations  of  the  complaint  and 
further  plended  the  statute  of  limitations. 
The  plaintiff  requested  that  if  the  default 
were  opened,  the  court  impose  as  a  condition 
that  the  defendant  be  not  allowed  to  plead 
the  statute  of  limitations.  The  court  re- 
fused to  impose  this  condition,  and  opened 
the  default  generally,  upon  payment  of  the 
costs. 

Geo.  W.  Winston,  M.  KirkpatncK,  ana  W. 
\V.  Dixon,  for  appellant  F.  Adkinson  and 
Brazelton  &  Scharnikow,  for  respondent 

DE  WITT,  J.  (after  stating  the  facts).  We 
arc  of  opinion  that  the  district  court  did  not 
err  in  holding  that  the  negligence  of  defend- 
ant was  excusable.  The  defendant  alleges— 
and  It  is  not  denied— that  the  clerk  told  him 
on  September  30th  that  there  would  be  no 


business  transacted  by  the  court  until  No- 
vember 14th.  Hearing  a  demurrer  was  busi- 
ness of  the  court  The  clerk  modified  his 
statement  by  saying,  further,  in  his  affidavit 
that  he  did  not  intend  to  convey  the  idea 
that  no  demurrers  would  be  heard.  But  the 
fact  is  that  he  said  that  no  business  would 
be  done,  and  the  Idea  certainly  was  convey- 
ed to  Mr.  Adkinson  that  hearing  demurrers 
was  a  part  of  the  business  which  would  not 
be  transacted  until  after  November  14th. 
Long  prior  to  November  14th  the  demurrer 
was  heard  and  overruled,  and  defendant's 
default  entered.  We  think  Adkinson  was  ex- 
cusable in  relying  upon  the  information 
which  the  clerk  gave  him.  The  clerk  was 
the  ministerial  officer  of  the  court  We 
think  that  an  attorney  had  perfect  right  to 
rely  upon  the  statement  of  such  a  court  of- 
ficer that  no  business  would  be  done  until  a 
certain  time.  It  is  not  as  if  this  informa- 
tion came  from  a  sheriff,  or  a  bailiff,  or  some 
attendant  upon  the  court  The  clerk  had  the 
records  of  the  court,  and  knew  its  business. 
It  Is  not  as  suggested  by  appellant  as  If 
the  clerk  had  told  an  attorney  that  the  court 
would  take  a  certain  action  in  a  case,  that 
he  would  overrule  or  sustain  a  demurrer,  or 
do  some  other  judicial  act  Perhaps  an  at- 
torney would  not  be  excused  in  relying  upon 
the  statement  of  the  clerk  as  to  some  judicial 
act  which  the  court  was  to  do,  but  he  cer- 
tainly was  justified  in  relying  upon  the  state- 
ment of  the  clerk  simply  that  no  business 
was  to  be  transacted  by  the  court  We  do 
not  think  that  an  attorney  could  ordinarily 
be  expected  to  go  further,  and  inquire  of  the 
judge  as  to  such  a  matter,  which  was  surely 
reasonably  within  the  knowledge  of  the 
clerk.  This  case  is  readily  distinguishable 
from  City  of  Helena  v.  Brulo  (this  term)  39 
Pac.  456.  In  that  case  the  attorney  had  no 
apology  whatever  for  his  negligence.  He 
simply  stated  that  he  was  not  advised  as 
to  the  ruling  upon  his  demurrer.  It  did  not 
appear  that  It  was  any  one's  duty  to  advise 
him. 

It  has  been  suggested  In  this  case  that  de- 
fendant's attorney  was  inexcusably  negli- 
gent in  that  on  the  30th  of  September  be 
did  not  withdraw  his  demurrer,  and  file  an 
answer,  for  the  reason  that  it  appears  there 
was  no  merit  to  his  demurrer.  It  is  prob- 
ably true  that  the  demurrer  was  not  well 
taken,  for,  If  it  bad  been,  defendant  would 
doubtless  have  appealed  from  the  judgment 
entered  after  overruling  his  demurrer.  But 
we  cannot  say  that  it  was  negligence  not  to 
withdraw  the  demurrer,  and  file  an  answer, 
on  September  30th.  It  certainly  is  a  practice 
not  to  be  commended  to  file  frivolous  de- 
murrers, but  no  penalty  heretofore  has  ever 
been  Imposed  by  statute  or  by  practice  upon 
such  action.  We  cannot  say  that  In  consid- 
eration of  the  law  and  practice  in  that  re- 
spect it  was  negligence  not  to  withdraw  an 
unmeritorious  demurrer,  as  long  as  the  par- 
ty had  the  right  under  the  law  to  file  it 
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and  hare  It  remain  on  record  until  disposed 
of  by  an  order  of  the  court  In  the  ordinary 
course  of  practice. 

Again,  It  Is  urged  that  the  court  erred  In 
opening  the  default  without  Imposing  the 
terms  that  the  defendant  should  not  be  al- 
lowed to  plead  the  statute  of  limitations.  It 
Is  argued  by  appellant  -  that,  as  the  de- 
fendant Is  asking  to  be  relieved  from  his 
own  negligence,  he  should  not  be  allowed  to 
hold  plaintiff  to  the  results  of  its  negligence 
by  virtue  of  its  not  commencing  its  action 
within  the  period  of  the  statute  of  limita- 
tions. But  defendant's  negligence,  we  have 
determined,  was  excusable,  while  as  to 
whether  the  plaintiff's  negligence  in  letting 
the  statute  of  limitations  run  was  excusable 
Is  not  a  question.  The  statute  of  limitations 
is  a  defense  to  which  all  men  are  entitled  as 
a  right  The  views  of  courts,  since  statutes 
of  limitation  were  first  considered,  have 
changed.  Originally,  it  was  regarded  as  a 
statute  of  repose,  and  not  one  of  presump- 
tion. This  view  changed,  and  the  statute 
was  regarded  as  one  of  presumption,  and  not 
of  repose.  The  views  changed  again,  and 
the  modern  doctrine  is  that  it  is  a  statute  of 
repose.  3  Para  Cont  c.  6.  We  quote  from 
that  chapter  as  follows:  "And  at  length, 
through  a  series  of  decisions,  going  to  show 
that  the  statute  is  intended  for  the  relief  and 
quiet  of  defendants,  the  law  reached  the  con- 
clusion Justly  and  forcibly  expressed  by  Mr. 
Justice  Story  in  the  case  to  which  we  have 
before  referred.  He  says:  'I  consider  the 
statute  of  limitations  a  highly  beneficial  stat- 
ute, and  entitled,  as  such,  to  receive,  if  not  a 
liberal,  at  least  a  reasonable  construction,  In 
furtherance  of  its  manifest  object  It  is  a 
statute  of  repose,  the  object  of  which  is  to 
suppress  fraudulent  and  stale  claims  from 
springing  up  at  great  distances  of  time,  and 
surprising  the  parties  or  their  representa- 
tives, when  all  the  proper  vouchers  and  evi- 
dence are  lost  or  the  facts  have  become- ob- 
scure from  the  lapse  of  time  or  the  defective 
memory  or  death  or  removal  of  witnesses. 
The  defense,  therefore,  which  It  puts  forth, 
Is  an  honorable  defense,  which  does  not  seek 
to  avoid  the  payment  of  just  claims  or  de- 
mands, admitted  now  to  be  due,  but  which 
encounters,  in  the  only  practicable  manner, 
such  as  are  ancient  and  unacknowledged, 
and  whatever  may  have  been  their  original 
validity,  such  as  are  now  beyond  the  power 
of  the  party  to  meet  with  all  the  proper 
vouchers  and  evidence  to  repel  them.  The 
natural  presumption  certainly  is  that  claims 
which  have  been  long  neglected  are  unfound- 
ed, or,  at  least  are  no  longer  subsisting  de- 
mands. And  this  presumption  the  statute 
has  erected  Into  a  positive  bar.  There  is 
wisdom  and  policy  In  it  as  it  quickens  the 
diligence  of  creditors,  and  guards  innocent 
persons  from  being  betrayed  by  their  igno- 
rance or  their  overconfidence  in  regard  to 
transactions  which  have  become  dim  by  age. 
Yet  I  well  remember  the  time  when  courts  of 


law  exercised  what  I  cannot  but  deem  a  most 
unseemly  anxiety  to  suppress  the  defense; 
and  when,  to  the  reproach  of  the  law,  almost 
every  effort  of  ingenuity  was  exhausted  to 
catch  up  loose  and  Inadvertent  phrases  from 
the  careless  Hps  of  the  supposed  debtor,  to 
construe  them  Into  admission  of  the  debt. 
Happily,  that  period  has  passed  away;  and 
judges  now  confine  themselves  to  the  more 
appropriate  duty  of  construing  the  statute, 
rather  than  devising  means  to  evade  Its  oper- 
ation.' "  The  respondent  also  cites  the  fol- 
lowing cases,  which  are  in  point:  Freem. 
Judgm.  (4th  Ed.)  §  108,  citing  Ellinger's  Ap- 
peal, 114  Pa.  St.  505,  7  AtL  180,  and  Mitchell 
v.  Campbell,  14  Or.  454, 13  Pac  190;  Herman 
W.  Rlnker,  106  Pa  St  121:  Sossong  v.  Rosa*, 
112  Pa.  St  197,  3  AtL  768;  Gourlay  v.  Hut- 
ton,  10  Wend.  595. 

We  are  therefore  of  opinion  that  the  dis- 
trict court  exercised  a  proper  discretion  hi 
opening  this  default,  and,  it  so  being  deter- 
mined that  the  negligence  of  defendant  was 
excusable,  he  had  the  right  to  Interpose  the 
defense  of  the  statute  of  limitations,  and  the 
court  did  not  err  In  refusing  to  impose  the 
terms  that  he  be  not  allowed  to  plead  that 
defense.    The  judgment  Is  affirmed. 

PEMBERTON,  C.  J.,  and  HUNT,  J,  con- 
cur. 

(16  Mont.  14) 
CABBAGE  v.  8CHULTZ. 
(Supreme  Court  of  Montana.    April  8,  1895.) 
Appeal — Review  or  Findings  or  Fact. 
A  verdict  in  an  action  involving  issues 
of  fact  only,  upon  which  the  evidence  is  con- 
flicting, will  not  be  disturbed  on  appeal. 

Appeal  from  district  court  Silver  Bow 
county;  J.  J.  McHatton,  Judge. 

Action  by  John  .Cabbage  against  Mary 
Schultz  on  an  account  for  work  and  labor 
performed  by  plaintiff  on  defendant's  min- 
ing claim,  and  for  money  expended  at  de- 
fendant's request  From  a  judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

F.  T.  McBride,  for  respondent 

PEMBERTON,  C.  J.  This  is  an  action  on 
account,  for  work  and  labor  done  and  per- 
formed by  plaintiff  on  the  mining  claim  of 
defendant  at  her  Instance  and  request;  for 
money  expended  at  her  request,  and  for  her 
use  and  benefit;  and  for  the  amount  of  an 
account  assigned  to  plaintiff,  which  It  Is  al- 
leged was  due  and  owing  from  defendant  to 
one  James  W.  Cabbage.  The  answer  of  de- 
fendant denies  all  the  allegations  In  the  com- 
plaint The  case  was  tried  by  a  Jury,  and  a 
verdict  rendered  on  the  full  amount  of  the 
account  Judgment  was  rendered  in  accord- 
ance with  the  verdict  The  defendant  filed 
her  motion  for  a  new  trial,  which  was  denied 
by  the  court  From  the  judgment  and  the 
order  deny  his  *  new  trial,  defendant  ap- 
peals. 
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Counsel  for  the  appellant  contends  that  the 
evidence  is  insufficient  to  authorize  the  ver- 
dict, or  support  the  judgment.  We  cannot 
agree  with  this  contention.  There  is  an  ab- 
solute conflict  of  evidence  in  the  case,  but  it 
Is  amply  sufficient  to  warrant  the  verdict 
A. simple  conflict  of  evidence  does  not  au- 
thorize this  court  to  set  aside  the  verdict  and 
reverse  ^he  Judgment.  It  was  the  province 
of  the  jury  to  settle  this  conflict.  They  are, 
by  law,  the  judges  of  the  credibility  of  the 
witnesses,  and  the  weight  to  be  given  to 
their  testimony.  They  tried  the  issues  join- 
ed by  the  pleadings  in  the  case.  These  is- 
sues were  purely  those  of  fact.  These  is- 
sues were  fairly  submitted  to  the  jury  by 
the  instructions  of  the  court.  The  court,  who* 
tried  the  case,  heard  the  witnesses,  saw  and 
considered  their  manner  and  interest  in  the 
event  of  the  suit,  refused  to  set  aside  the 
verdict  and  grant  a  new  trial.  From  a  full 
investigation  of  the  record,  we  are  of  the 
opinion  that  there  was  no  error  in  the  action 
of  the  court.    The  judgment  is  affirmed. 

DE  WITT  and  HUNT,  JJ.,  concur. 


(16  Mont  1) 

LOEBER  v.  BUTTE  GENERAL  ELECTRIC 
CO. 

(Supreme  Court  of  Montana.  April  8,  1895.) 
Cities— Ekectiox  of  Electric  Light  Poles- 
Abutting  Owners. 
Defendant  company,  under  contract  to 
furnish  electric  light  for  a  city,  set  one  of  its 
jioles  in  the  center  of  the  sidewalk  in  an  alley 
in  the  rear  of  plaintiff's  saloon,  about  20  feet 
from  the  rear  entrance  thereto.  A  city  ordi- 
nance regulating  the  location  of  such  poles  made 
the  use  of  the  alley  necessary,  and  the  situation 
of  the  city  hall  rendered  the  other  side  unavail- 
able. It  was  shown  that  the  location  of  the 
pole  in  no  way  inconveniepced  plaintiff  or  en- 
dangered his  property.  Held  not  an  interference 
with  plaintiff's  riKhts.  nor  an  unreasonable 
use  of  his  easement  in  the  alley,  against  which 
injunction  would  lie. 

Appeal   from   district   court,  Silver  Bow 
county;  William  O.  Speer,  Judge. 

Action  by  J.  Fred  Loeber  against  the  Butte 
General  Electric  Company.  Judgment  for 
plaintiff,  find  defendant  appeals.  Reversed. 

Injunction.  The  plaintiff  is  the  owner  of 
lots  13  and  14.  in  block  38,  in  the  city  of 
Butte.  These  lots  are  occupied  by  a  meat 
market  and  saloon.  The  property  abuts  up-- 
on  Broadway  and  an  alley  running  through 
said  block.  Plaintiff,  in  his  complaint,  says 
that  he  is  the  owner  of  a  sidewalk  in  the  rear  | 
of  the  brewery  saloon  in  the  alley;  that  the 
defendant,  on  May  20,  1893,  without  his  con- 
sent, commenced  to  tear  up  the  sidewalk  at 
the  corner  of  his  said  premises,  and  to  dig 
thereat,  and  to  erect  a  pole,  and  to  place 
electric  wires  thereon,  all  of  which  would  in- 
terfere with  the  travel  upon  said  street,  and 
retard  the  free  use  thereof  and  of  the  alley, 
and  injure  the  premises,  and  endanger  the 
property  of  plaintiff  and  the  lives  of  the 


citizens.  The  defendant  admits  the  owner- 
ship of  the  lots,  but  denies  all  the  allegations 
of  the  complaint,  and  pleads  that  it  conducts 
a  general  electric  light  business  in  Butte; 
that  by  an  ordinance  of  the  city  it  was  re- 
quired to  erect  new  poles  throughout  the 
city,  and  only  on  one  side  of  the  street;  that 
on  East  Broadway  it  could  only  erect  poles 
on  the  north  side,  while  the  premises  of  plain- 
tiff were  on  the  south  side;  the  defendant  is 
under  contract  with  the  city  of  Butte  to  light 
the  streets  and  public  buildings  of  the  city, 
and  is  the  only  contractor  for  such  purpose; 
that  to  comply  with  the  city  ordinance  and 
said  contract  the  electric  light  wires  had  to 
be  carried  from  the  poles  on  the  north  side 
of  Broadway  through  the  alley  In  the  rear  of 
plaintiff's  lots  because  defendant  was  not 
permitted  to  set  poles  on  the  south  side  of 
the  street;  that  said  alley  had  to  be  used  to 
relieve  the  main  street  of  too  many  wires; 
that  the  city  engineer  gave  the  defendant 
permission  to  set  three  poles  In  said  alley, 
and  the  pole  in  the  rear  of  plaintiff's  prem- 
ises was  one  of  the  three;  that  said  pole  was 
not  set  on  any  premises  belonging  to  plain- 
tiff, but  was  set  In  the  alley;  and  that  It  could 
not  be  In  any  other  place  without  great  In- 
convenience, damage,  and  disregard  to  the 
public  and  private  welfare.  There  was  a 
supplemental  answer  filed.  In  which  the  de- 
fendant set  forth  that  since  the  institution  of 
the  suit  the  plaintiff  petitioned  the  city  coun- 
cil to  have  the  pole  objected  to  removed,  and 
the  city  refused  to  grant  the  request.  No- 
replication  was  filed.  The  cause  was  heard 
by  the  court.  The  evidence  disclosed  the  fol- 
lowing facts:  The  pole  In. question  stands  in 
the  alley  in  the  rear  of  the  California  Brew- 
ery," a  half  foot  east  of  the  line  of  the  lots 
owned  by  plaintiff,  and  about  an  equal  dis- 
tance south  of  the  line  of  Broadway.  Its 
position  was  about  in  the  middle  of  a  side- 
walk 3  feet  wide,  in  the  alley;  the  rear  en- 
trance to  plaintiff's  property  being  about  20 
feet  distant  from  the  pole.  The  side  en- 
trances are  30  and  60  feet  distant.  The  al- 
ley is  16  feet  wide.  Directly  opposite  the 
rear  of  the  premises  of  plaintiff  stands  the 
city  hall,  a  three-story  brick  building,  with 
an  areaway  from  the  basement  thereof  pro- 
jecting into  the  alley.  The  areaway  connect- 
ed with  the  city  hall  prevented  the  pole  from 
being  placed  on  the  opposite  side  of  the  alley 
from  plaintiff's  property.  The  city  ordinances 
of  Butte  prevented  the  defendant  from  erect- 
ing poles  on  the  south  side  of  Broadway,  be- 
|  cause  the  telephone  poles  were  on  that  side, 
and  only  one  line  of  poles  is  permitted  on 
each  side  of  a  street  The  pole  is  necessary 
where  it  is  In  order  to  light  the  streets,  and 
to  relieve  the  main  street  of  too  many  wires. 
The  pole  could  not  be  placed  further  down  In 
the  alley,  because  wires  from  across  the 
street  would  strike  the  city  hall,  and  become 
dangerous,  and  because  such  a  position  would 
bring  the  poles  closer  together  than  90  feet, 
which  is  prevented  by  ordinance.   The  de- 


Digitized  by 


Mont) 


LOEBER  t>.  BUTTE  GENERAL  ELECTRIC  CO. 


913 


fendant  says  that  the  pole  would  have  been 
sunk  six  feet  in  the  ground  but  for  the  in- 
junction, and,  if  it  had  been  placed  as  con- 
templated, it  would  not  have  touched  the 
plaintiff's  building.  The  court  made  the  in- 
junction permanent,  and  in  the  order  used 
the  following  words:  "*  •  •  It  appearing 
to  the  satisfaction  of  the  said  court  that  the 
said  electric  light  pole  referred  to  in  said 
application  is  now  situate  and  in  process  of 
erection  and  construction  upon  the  premises 
of  said  plaintiff,  and  that,  if  the  said  pole  be 
allowed  to  remain  and  be  constructed  and 
erected  upon  the  said  premises,  it  will  endan- 
ger said  premises  and  the  passers-by,"  etc., 
"therefore,  it  is  hereby  ordered,  adjudged, 
and  decreed  that  you,  the  said  defendants, 
are  restrained  and  enjoined  from  erecting 
*  *  *  any  pole  or  poles  for  the  purpose  of 
carrying  or  containing  any  wires  or  electric 
wires  *  *  *  for  any  other  purpose  what- 
soever, or  in  any  manner  interfering  with  or 
endangering  or  damaging  or  injuring  said 
property  or  business  of  said  plaintiff,  or  of 
passers-by,  and  from  obstructing  or  Inter- 
fering with  the  free  passage  of  the  general 
public  in  and  to  or  upon  or  about  the  said 
promises  and  property  described  in  the  said 
complaint  and  belonging  to  the  said  plaintiff, 
or  the  sidewalk  or  entrances  thereupon  or 
surrounding  the  same." 

Forbis  &  Porbis,  for  appellant 

HUNT.  J.  (after  stating  the  facts).  By 
the  admission  of  plaintiff,  lots  13  and  14 
were  included  in  the  town  site  of  Butte 
originally  filed  in  the  office  of  the  county 
clerk  and  recorder  of  Deer  Lodge  county, 
Mont  It  was  also  admitted  that  the  town 
site  was  entered  for  patent,  and  patented  to 
the  probate  judge  of  Deer  Lodge  county, 
Mont,  in  1877,  under  provision  of  the  act  of 
congress  entitled  "An  act  for  the  relief  of 
the  Inhabitants  of  cities  and  towns  Upon  the 
public  lands,"  approved  March  2,  1807,  and 
the  acts  of  the  legislative  assembly  of  the  ter- 
ritory of  Montana,  January  12,  1872,  and 
July  22.  1879.  It  was  further  admitted  that 
the  town  site  was  surveyed,  and  that  the  al- 
ley In  question  in  this  action,  and  lying  east 
of  the  lots  upon  which  were  situated  plain- 
tiff's buildings,  was  embraced  and  included 
in  the  original  plat  of  the  town  site,  and 
that  the  said  alley  has  always  been  used  as 
a  public  alley,  and  that  the  plaintiff  derived 
title  of  the  lots  through  the  probate  judge 
under  the  patent  of  said  town  site,  and  ac- 
cording to  the  plat  thereof.  The  fee  in  the 
alley  was  therefore  originally  in  the  United 
States.  The  United  States  granted  it  to  the 
trustee  of  the  town  site.  The  trustee  was 
required  by  law  to  see  that  a  survey  of  the 
plat  was  made  and  filed  in  the  proper  office, 
showing  the  blocks,  lots,  streets,  and  alleys. 
The  streets  and  alleys  therefore  became  ded- 
icated to  the  public  use  before  the  convey- 
ance of  the  lots  to  plaintiff  or  his  predeces- 
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sore.  Hershfield  v.  Telephone  Co.,  14  Mont. 
102,  29  Pac.  883.  The  plaintiff,  therefore, 
is  not  the  owner  in  fee  of  the  alley  in  which 
the  defendant  erected  its  poles.  Nor  can  he 
complain  In  this  action,  if  the  city  of  Butte 
had  the  power  to  permit  the  defendant  to 
erect  electric  light  poles  wherewith  to  light 
the  city,  unless  by  erecting  such  poles  an 
additional  or  unusual  servitude  was  Imposed 
upon  the  easement  granted  by  the  city.  But 
we  think  that  a  pole  used  for  electric  light 
purposes  is  within  an  urban  servitude  where 
it  appears  that  the  pole  In  question  is  in- 
tended to  serve,  public  interests.  Rand.  Em. 
Dom.  §  401;  keasby,  Electric  Wires,  §  91; 
McCormick  v.  District  of  Columbia,  54  Am. 
Rep.  284.  In  considering  the  use  of  streets 
where  electric  railroad  poles  are  erected,— 
and  a  use  for  electric  light  poles  should  be 
similarly  regarded,— the  courts  sustain,  gen- 
erally, the  principle  recognized  In  Hershfield 
v.  Telephone  Co.,  supra,  that  "any  use  of  a 
street  which  is  limited  to  an  exercise  of  the 
right  of  public  passage,  and  which,  is  con- 
fined to  the  mere  use  of  the  public  easement, 
whether  it  be  by  old  methods  or  new,  and 
which  does  not  tend  in  any  substantial  re- 
spect to  destroy  the  street  as  a  means  of 
free  passage,  common  to  all  the  people,  is 
perfectly  legitimate."  By  such  uses  the 
rights  of  the  abutting  owners  are  not  In- 
vaded. It  is  simply  a  user  of  a  right  already 
vested  in  the  public.  Halsey  v.  Railway  Co., 
47  N.  J.  Eq.  380,  20  Atl.  859;  Gay  v.  Tele- 
graph Co.,  12  Mo.  App.  485.  We  fall  to  see 
how  a  pole  12  or  15  inches  In  diameter,  20 
feet  distant  from  the  doorway,  can  impede 
free  ingress  to  the  rear  entrance  of  plain- 
tiff's beer  hall.  The  power  to  light  the 
streets  of  the  city  of  Butte  has  been  dele- 
gated to  the  municipality  by  the  legislature. 
Comp.  St.  Mont  p.  674.  By  ordinance  of  the 
city  council  the  defendant  was  authorized  to 
erect  poles  throughout  the  city,  and  only  on 
one  side  of  the  street.  Under  the  authority 
and  permission  of  the  city  the  defendant, 
therefore,  properly  erected,  or  was  about  to 
erect,  the  particular  pole  complained  of,  in 
the  alley  In  the  rear  of  plaintiff's  lots.  The 
testimony  establishes  the  fact  that  there  is 
no  serious  interference  with  the  air  or  light 
to  plaintiff's  property,  or  access  thereto. 
The  use  of  the  street  for  the  contemplated 
purpose  is  in  no  wise  repugnant  to  the  gen- 
eral use  to  which  streets  of  cities  may  be 
appropriately  put  in  yielding  to  the  necessi- 
ties for  the  convenience  and  comfort  of  the 
inhabitants  thereof.  Tuttle  v.  Illuminating 
Co.,  50  N.  T.  Super.  Ct  Rep.  4G4;  Hersh- 
field v.  Telephone  Co.,  supra.  The  pole  was 
being  erected  at  the  most  convenient  and 
suitable  place.  It  was  necessary  to  the  suc- 
cessful conduct  of  defendant's  business  In 
lighting  the  streets  of  the  city.  Considering 
all  these  facts,  the  plaintiff  cannot  complain. 
Johnson  v.  Electric  Co.  (Sup.)  7  N.  Y.  Supp. 
716;  Keasby,  Electric  Wires,  f  89;  Construc- 
tion Co.  v.  Heffernan  (Sup.)  12  X.  Y.  Supp. 
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336;  Lewis,  Em.  Dom.  §  130.  From  all  the 
evidence,  and  the  pleadings,  and  the  princi- 
ples of  law  applicable  thereto,  we  are  of 
opinion  that  there  was  no  unreasonable  use 
of  the.  streets  by  the  city,  and  no  substantial 
interference  with  any  of  the  rights  of  plain- 
tiff. A  court  of  equity  will  not,  therefore, 
interfere.  The  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded,  with 
direction  to  dissolve  the  injunction  hereto- 
fore granted. 

DE  WITT,  J.,  concurs. 


(15  Moot  544) 

MEADOWCRAFT  et  al.  v.  WALSH. 

(Supreme  Court  of  Montana.    April  1,  1895.) 

Notb  to  Partnership — Assignment — Title  or 
Tbansfeiiee— Statute  op  Fkacds. 

1.  TUe  maker  of  a  note  to  a  firm  cannot 
complain  of  its  transfer  by  a  member  thereof 
after  an  assignment  for  benefit  of  creditors  by 
the  firm,  though  the  proceeds  are  applied  to  the 
individual  debts  of  such  partner,  where  the 
other  partner  ratifies  such  acts. 

2.  The  holder  of  a  note  is  presumptively 
the  owner,  and  is  the  real  party  in  interest, 
with  a  right  to  sue  thereon. 

3.  An  assignment  of  a  firm  for  benefit  of 
creditors  does  not  affect  a  bona  fide  purchaser 
of  a  note  from  a  member  of  the  firm,  which  had 
never  been  in  the  possession  of  the  assignee, 
as  required  under  Comp.  St.  div.  5,  §  226, 
though  such  sale  was  not  made  until  after  the 
assignment. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  Horace  R.  Buck,  Judge. 

Action  by  Robert  Meadowcraft  and  others 
against  Lawrence  Walsh  upon  promissory 
notes.  From  an  overruling  of  a  motion  for 
a  new  trial,  and  a  judgment  in  favor  of  plain- 
tiffs, defendant  appeals.  Affirmed. 

Action  by  plaintiffs  to  recover  amounts  due 
on  four  promissory  notes  made  by  defend- 
ant. One  note,  for  $110,  and  interest,  was 
made  and  delivered  May  1,  1885,  to  the  firm 
of  Jurgens  &  Price.  To  escape  the  statute 
of  limitations,  plaintiffs  plead  the  payment 
on  said  note  of  $25,  made  December  8,  1890. 
Another  note,  made  February  8,  1888,  was 
delivered  to  one  Dennis  Hayes,  who  trans- 
ferred it  to  Jurgens  &  Price.  The  third  and 
fourth  notes  sued  on  were  delivered  to  Jur- 
gens &  Price.  All  the  notes  were  Indorsed 
by  Jurgens  &  Price,  after  maturity,  in  blank, 
before  suit,  and  transferred  to  plaintiffs,  who 
are  the  actual  holders  thereof.  Defendant 
denied  the  transfer  of  the  May,  1885,  note, 
denied  the  Indorsement  thereon,  and  pleads 
the  statute  of  limitations  as  a  bar  to  a  re- 
covery.. He  denied  that  any  of  the  other 
notes  were  transferred  by  Jurgens  &  Price 
to  plaintiffs  before  suit,  or  that  plaintiffs 
ever  owned  the  said  notes.  By  replication 
plaintiffs  denied  the  bar  of  limitations  as  to 
the  first  note.  Plaintiffs,  bankers  in  Chicago, 
became  the  holders  of  the  notes  by  discount- 
ing them  for  one  R.  P.  Price,  a  brother  of 
Bennett  Price,  of  the  firm  of  Jurgens  &  Price, 
on  August  26,  1891.    They  were  discounted 


when  first  presented,  and  have  never  been 
'  out  of  plaintiffs'  possession,  except  when  sent 
for  collection  to  Helena.  Plaintiffs,  In  dis- 
counting the  notes,  knew  nothing  of  the  in- 
solvency of  Jurgens  &  Price,  the  assignors. 
The  note  of  May,  1885,  had  a  payment  In- 
dorsed thereon  of  $25,  in  1890.  Jurgens  & 
Price  made  an  assignment  for  the  benefit  of 
their  creditors  to  S.  E.  Atkinson,  June  7, 
1889.  The  notes  were  Indorsed  by  Price,  in 
the  name  of  the  firm,  In  August,  1891,  in 
Chicago,  and  were  sold  by  Bennett  Price  to 
R.  P.  Price,  his  brother,  for  $500.  The  notes 
were  never  delivered  to  the  assignee,  Atkin- 
son, In  person,  although  they  were  in  the 
safe  of  Jurgens  &  Price  just  about  the  time 
of  the  assignment  Bennett  Price  testified 
for  defendant  that  Casey,  his  attorney,  he 
thought,  delivered  these  notes  in  suit  to  Dave 
Price,  a  nephew  of  witness,,  to  keep  safely. 
The  notes  were  in  the  safe  of  Jurgens  & 
Price  on  the  day  of  the  assignment,  and  the 
safe  was  in  charge  of  Dave  Price,  who  had 
been  In  the  firm's  employ,  and  who  contin- 
ued in  the  assignee's  service.  The  notes 
were  in  one  drawer,  where  witness  had  his 
papers.  Witness  claimed  that  he  always  had 
had  the  notes  in  his  possession,  and  that 
these  notes  were  his  individual  property,  and 
not  the  property  of  the  firm  of  Jurgens  & 
Price.  They  were  left  with  Dave  Price  for 
safe-keeping,  and  witness  took  them  from 
the  safe  himself  on  the  evening  of  the  as- 
signment They  may  have  been  with  other 
notes  that  belonged  to  the  firm.  Witness 
had  the  keys  and  combination  of  the  safe, 
and  did  not  deliver  the  keys  to  the  assignee. 
No  entry  was  ever  made  on  the  books  of 
Jurgens  &  Price  concerning  these  notes.  On 
rebuttal,  witness  testified  that  he  took  these 
notes  out  of  the  safe  of  Jurgens  &  Price  be- 
fore the  assignment  was  completed,  consid- 
ering them  his  individual  property,  and  de- 
livered them  to  his  attorney  that  evening. 
The  attorney  delivered  them  to  Dave  Price 
for  safe-keeping.  J.  H.  Jurgens,  called  by 
the  defendant,  testified  that  what  was  found 
of  the  partnership  effects  and  property  after 
the  execution  of  the  assignment  was  turned 
•over  to  the  assignee  with  the  papers  of  the 
assignment.  There  was  no  understanding 
that  one  partner  was  to  bind  the  other  after 
that,  and  no  formal  notice  of  dissolution. 
Witness  knew  but  little  of  the  Walsh  notes. 
Had  seen  them.  Did  not  know  of  the  notes 
being  turned  over  to  the  assignee,  or  where 
they  were.  The  firm  notes  were  kept  In  the 
safe.  Dave  Price,  a  nephew  of  Bennett  rep- 
resented the  assignee  after  the  assignment 
Had  the  keys  to  the  safe,  although  there 
were  other  keys.  On  cross-examination  he 
testified  that  neither  of  them  ever  did  any  act 
with  the  Intention  of  dissolving  the  firm. 
In  response  to  questions  by  the  court,  Jur- 
gens said:  "I  did  not  know  of  the  transfer 
of  these  notes.  I  think  I  knew  of  these 
notes  being  withheld  from  the  assignee,  and 
that  Price  had  such  papers.    I  have  never 
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received  any  benefit  from  the  notes.  The 
firm  Is  not  now  in  existence.  Mr.  Price  had 
more  in  the  firm  than  I  had.  I  never  ob- 
jected to  Price  assigning  these  notes.  I  was 
perfectly  willing  he  should.  I  first  learned 
about  these  notes  when  they  were  sent  out 
here  for  collection.  Walsh  told  me.  That 
was  the  first  knowledge  I  had  that  Price  had 
transferred  the  notes.  It  might  be  that  Price 
told  me  that  he  had  transferred  them,  but  I 
paid  no  attention  to  it,  because  he  and  Walsh 
had  dealings  together.  I  was  perfectly  sat- 
isfied with  whatever  Price  did  in  the  matter. 
He  sacrificed  some  individual  property  by  the 
assignment"  There  was  testimony  on  be- 
half of  defendant  denying  his  consent  to  the 
credit  of  $25  on  the  May,  1885,  note;  and 
evidence  proving  that  the  indorsement  made 
allowing  said  credit,  and  the  indorsements 
on  the  said  notes  of  the  firm  name  of  Jurgens 
&  Price  were  all  in  violet  ink,  and  that  in 
the  lifetime  of  Casey,  attorney  for  Price, 
violet  ink  was  used  in  the  office  of  Casey  & 
Smith,  attorneys;  but  Bennett  Price  denied 
that  the  indorsements  were  made  at  the  same 
time,  or  that  there  was  any  wrongful  act 
done  by  him.  Special  issues  were  submitted 
to  the  Jury,  wherein  they  found  that  the  in- 
dorsement of  $25  was  made  in  obedience  to 
the  agreement  between  Walsh  and  Price; 
that  the  notes  in  suit  were  not  in  the  Jur- 
gens  &  Price  safe  at  the  time  the  assignee  of 
Jurgens  &  Price  took  possession  thereof;  that 
the  notes  were  never  in  the  possession  of 
the  assignee  in  person  or  by  agent  after  the 
assignment  A  general  verdict  was  also  ren- 
dered for  plaintiffs.  The  defendant  moved 
to  set  aside  the  verdict  and  findings  and  for 
a  new  trial.  This  motion  was  overruled. 
Judgment  was  entered  for  plaintiffs.  De- 
fendant appeals  from  the  judgment  and  from 
the  order  denying  the  motion  for  new  trial. 

Alex.  C.  Botkin  and  Theo.  Shea,  for  appel- 
lant   Henry  C.  Smith,  for  respondents. 

HUNT,  J.  (after  stating  the  facts).  An  at- 
tentive examination  of  the  testimony  in  this 
record  fails  to  satisfy  us  that  the  findings  of 
fact  are  against  the  weight  of  evidence.  By 
the  authority  of  this  court  they  must  there- 
fore stand  as  approved  by  the  trial  judge. 
The  Issue  of  the  statute  of  limitations  is  at 
once  disposed  of  by  the  fact  that  on  Decem- 
ber 20,  1800,  defendant  was  given  a  credit 
of  $25,  with  his  consent,  on  the  note  of  May, 
1885.  The  assignment  for  the  benefit  of 
creditors  made  by  Jurgens  &  Price  on  June 
7,  1889,  included  "*  *  *  promissory  notes, 
debts,  choses  in  action,  etc.,  belonging  to 
said  parties  of  the  first  part  (Jurgens  & 
Price),  or  either  of  them,  *  *  *  now  due 
or  payable  or  to  become  payable."  Under  its 
provisions  it  was  the  duty  of  Price,  as  a 
member  of  the  insolvent  firm,  to  deliver  to 
the  assignee,  for  the  benefit  of  creditors,  the 
notes  involved  In.  this  action,  and.  failing  to 
do  so,  doubtless  the  assignee  could  have 


brought  suit  in  trover  to  recover  them  from 
him.  The  appellant's  authorities  sustain  this 
proposition.  Cooper  v.  Perdue  (Ind.  Sup.) 
16  N.  E.  140;  Burrows  v.  Keays,  37  Mich. 
430.  But  as  the  case  is  presented,  the  as- 
signee never  received  the  notes,  and  never 
made  demand  upon  either  member  of  the 
firm  of  Jurgens  &  Price  for  them.  Ben 
Price  retained  them  in  his  possession  until 
1891,  when  they  passed  into  the  hands  of 
these  plaintiffs  as  innocent  purchasers  for  a 
valuable  consideration.  Whether  Price's  con- 
duct in  falling  to  deliver  the  notes  to  Atkin- 
son, assignee  of  the  firm  of  Jui-gens  &  Price, 
was  intentionally  wrong,  is  a  close  question, 
but,  as  its  determination  depended  upon  the 
credibility  of  the  witnesses,  we  cannot  say 
that  bad  faith  characterized  his  conduct 
The  apparent  acquiescence  of  the  assignee 
in  Price's  claim  to  the  notes  for  so  long  a 
time,  and  the  fact  that  he  has  not  interven- 
ed in  this  suit  tend  to  prove  that  the  as- 
signee neither  asserted  title  to  the  notes 
nor  claimed  any  legal  ownership  of  them. 
These  facts  also  tend  to  sustain  the  bona 
fides  of  Price.  But  appellant  argues  Ben 
Price  could  not  transfer  the  notes,  because, 
by  virtue  of  the  assignment  of  Jurgens  & 
Price  in  1889,  the  firm  of  Jurgens  &  Price 
was  dissolved.  To  support 'this  contention 
appellant  cites  several  cases  which  hold  that 
a  general  assignment  by  a  firm  for  the  ben- 
efit of  creditors  by  itself  works  a  dissolu- 
tion of  the  copartnership.  Williston  v.  Camp, 
9  Mont  89,  22  Pac.  501,  did  not  positively 
decide  the  point  but  as  we  construe  the 
opinion  of  Justiee  De  Wolfe  in  that  case,  the 
court  lean  to  the  doctrine  that  an  assign- 
ment by  a  firm  does  not  necessarily  dissolve 
the  copartnership,  but  Is  only  prima  facie 
evidence  of  a  dissolution.  A  discussion  of 
the  question  is  unnecessary,  however,  in  this 
case,  for  we  are  of  the  opinion  that  whether 
the  firm  was  entirely  dissolved  or  not  is 
quite  unimportant  In  view  of  the  positive  ev- 
idence of  Jurgens,  who,  on  the  witness 
stand,  ratified  every  act  of  Price,  not  only  In 
Indorsing  the  firm's  name,  but  also  in  trans- 
ferring the  notes,  and  applying  their  pro- 
ceeds in  payment  of  Price's  individual  debts. 
Under  such  a  state  of  facts  the  defendant 
herein  cannot  complain  of  the  transfer  of  the 
notes  by  Price,  for  he  is  amply  protected 
against  any  possible  subsequent  claim  the 
firm  or  Jurgens  may  have  against  him. 
Cony  v.  Wheelock,  33  Me.  366;  Bank  v.  Par- 
sons, 19  Minn.  289  (GIL  246);  Major  v. 
Hawkes,  12  111.  298;  Bates,  Partn.  §  698; 
Graves  v.  Merry,  6  Cow.  701.  Defendant 
finally  contends  that  the  notes  became  the 
property  of  the  assignee  by  virtue  of  the  as- 
signment This  is  substantially  a  plea  that 
plaintiffs  are  not  the  real  parties  in  interest 
but  that  the  notes  belong  to,  and  are  the 
property  of,  the  assignee.  But,  as  against 
the  defendant,  the  maker,  the  argument  Is 
not  tenable.  The  holders  of  the  notes  are 
presumptively  the  owners,  aud  their  posses- 
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ston  is  presumptive  evidence  of  their  title, 
until  rebutted  by  the  defendant.  Whlteford 
v.  Burckmyer,  1  GUI.  127;  Pom.  Code  Rem. 
§  128  et  seq.;  Palmer  v.  Bank,  78  111.  389; 
Banking  Co.  v.  Bailey,  18  La.  Ann.  676;  2 
Rand.  Com.  Paper,  §  707;  Daniel,  Neg.  Inst 
§§  1191,  1192b;  Story,  Prom.  Notes,  §  381. 
And  until  this  presumption  Is  overcome, 
plaintiffs  are  bona  fide  purchasers  for  value, 
have  a  right  to  sue,  and  are  the  real  par- 
ties in  interest.  Klein  v.  Buckner,  30  La. 
Ann.  680;  Robertson  v.  Dunn,  87  N.  C.  191; 
Hesser  v.  Doran,  41  Iowa,  468;  Herrick  v. 
Swomley,  56  Md.  439;  McCann  v.  Lewis,  9 
CaL  246.  We  adopt  the  construction  placed 
Upon  section  4  of  our  Code  of  CIvU  Proce- 
dure by  the  court  of  appeals  of  New  York  in 
Hays  v.  Hathorn,  74  N.  Y.  486,  where  the 
question  of  who  Is  the  real  "party  in  inter- 
est," as  applied  to  promissory  notes,  Is  ably 
discussed  by  Judge  Hand.  The  action  was 
on  a  promissory  note  made  by  Hathorn  et 
al.,  payable  to  the  order  of  defendant,  and 
by  him  indorsed  and  transferred  to  plaintiff. 
The  answer  denied  the  transfer  to  plaintiff, 
or  that  he  was  the  legal  owner  or  holder 
thereof,  or  that  he  was  the  real  party  in  in- 
terest. The  court  review  the  earlier  New 
York  cases,  and!  conclude  as  follows:  "Prom 
this  glance  at  the  cases  it  appears  that  it  is 
ordinarily  no  defense  to  the  party  sued  up- 
on commercial  paper  to  show  that  the  trans- 
fer under  which  the  plaintiff  holds  It  Is  with- 
out consideration,  or  subject  to  equities  be- 
tween him  and  his  assignor,  or  colorable, 
and  merely  for  the  purpose  of  collection,  or 
to  secure  a  debt  contracted  by  an  agent 
without  sufficient  authority.  It  is  sufficient 
to  make  the  plaintiff  the  real  party  in  inter- 
est, if  he  have  the  legal  title,  either  by  writ- 
ten transfer  or  delivery,  whatever  may  be 
the  equities  between  him  and  his  assignor. 
But  to  be  entitled  to  sue  he  must  now  have 
the  right  of  possession,  and  ordinarily  be  the 
legal  owner.  Such  ownership  may  be  as 
equitable  trustee.  It  may  have  been  acquir- 
ed without  adequate  consideration,  but  must 
be  sufficient  to  protect  the  defendant  upon  a 
recovery  against  him  from  a  subsequent  ac- 
tion by  the  assignor.  As  we  understand  the 
scope  of  the  offer  in  the  present  case.  It 
went  to  entirely  disprove  any  ownership  or 
interest  whatever,  or  even  right  to  posses- 
sion as  owner  in  the  plaintiff.  It  should, 
therefore,  have  been  admitted.  It  may  be 
true  that  the  plaintiff,  if  this  note  had  been 
delivered  to  him  with  the  intent  to  transfer 
title,  might  have  lawfully  overwritten  the 
blank  Indorsement  with  a  transfer  to  him- 
self. It  Is  also  true  that  the  production  of 
the  paper  by  him  was  prima  facie  evidence 
that  It  had  been  delivered  to  him  by  the 
payee,  and  that  he  had  title  to  it;  but  the 
defendants'  offer  was  precisely  to  rebut  this 
very  presumption,  and,  for  aught  that  we 
ran  know,  the  evidence  under  It  would  have 
done  so."  In  Lockwood  v.  Underwood.  16 
Hun,  592,  the  rule  laid  down  in  Hays  v.  Ha- 


thorn, supra,  is  approved.  And  the  decided 
weight  of  authority  is  that  a  note  Indorsed 
merely  for  collection  passes  such  title  as 
enables  the  indorsee  to  sue  In  his  own  name, 
as  the  real  party  in  interest.  Roberts  v. 
Parrish,  17  Or.  583,  22  Pac.  136;  Cummings 
v.  Conn,  12  Mo.  App.  585;  Roberts  v.  Snow 
(Neb.)  43  N.  W.  241;  Wlnterwrlte  v.  Tor- 
rent (Mich.)  47  N.  W.  359;  Wilson  v.  Tolson, 
79  Ga.  137,  3  S.  E.  900;  Daniel,  Neg.  Inst 
§  698d,  and  cases  cited;  Moore  v.  Hall,  48 
Mich.  143,  11  N.  W.  844;  Cottle  t.  Cole,  20 
Iowa,  481;  Freeman  v.  Falconer,  45  N.  Y. 
Super.  Ct  383;  Maxw.  Code  PL  §  48.  Plain- 
tiffs having  bought  the  notes  after  maturity, 
they  were,  of  course,  transferred  without 
prejudice  to  any  set-off  or  other  defense  ex- 
isting at  the  time  of  or  before  notice  of  the 
assignment  But  no  such  set-offs  or  defens- 
es are  claimed,  other  than  that  the  plaintiffs 
are  not  the  lawful  holders  of  the  notes,  with 
a  right  to  sue.  Accordingly  it  Is  of  no  im- 
portance to  defendant  who  own  the  notes, 
provided  he  is  not  liable  to  a  second  suit 
founded  on  the  same  claim.  As  was  said  in 
Gage  v.  Kendall,  15  Wend.  640:  "Why  should 
the  defendant  give  himself  the  trouble  to  in- 
vestigate the  plaintiff's  title?  He  owes  the 
money  to  some  one."  Woodbury  v.  Hinck- 
ley, 3  Colo.  App.  210,  32  Pac.  860;  Rohrer  v. 
Tun-ill,  4  Minn.  407  (Gil.  309);  Caldwell  v. 
Lawrence,  84  111.  161;  1  Pars.  Notes  &  B.  I 
262;  Bliss,  Code  PI.  I  51.  It  was  decided  In 
Fultz  v.  Walters,  2  Mont  165,  that  promis- 
sory notes  are  to  be  regarded  themselves  as 
only  personal  chattels,  collectible  by  and  In 
the  name  of  the  holders  and  owners  thereof. 
The  possession,  therefore,  of  the  notes  In- 
volved in  this  suit  being  in  plaintiffs,  who 
became  purchasers  in  good  faith,  subsequent 
to  the  assignment  of  Jurgens  &  Price,  by 
section  226,  dlv.  5,  Comp.  St.,  any  assign- 
ment of  them  as  chattels,  to  be  valid  as 
against  these  plaintiffs,  must  have  been  ac- 
companied by  the  Immediate  delivery,  and 
by  an  actual  and  continued  change  of  pos- 
session. The  facts  being  that  the  notes  nev- 
er were  delivered  to  the  assignee,  but  did 
pass  to  the  plaintiffs  In  good  faith,  and  with- 
out knowledge  of  the  assignment,  plaintiffs 
are  the  real  parties  in  interest 

Our  conclusions  are  that  defendant  owes 
the  notes;  that  he  is  thoroughly  protected 
against  any  further  liability  upon  them,  that 
there  is  no  merit  in  his  defense,  and  that  he 
must  be  held  to  his  obligations.  The  judg- 
ment is  affirmed. 

DE  WITT,  J.,  concurs. 


(16  Mont.  16) 
KEEFE  v.  DORELAND  et  al. 
(Supreme  Court  of  Montana.    April  8,  1895.) 
Ejectment— Contract— Parol  Evidbhcb— Judo* 

MUST. 

1.  A  provision,  in  a  bond  for  title  to  an  un- 
divided interest  in  a  mining  claim,  that  the 
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vendees  are  to  pay  the  vendor  one-sixth  of  the 
net  proceeds  of  nil  shipments  of  ore,  to  be  ap- 
plied on  the  agreed  price,  is  unambiguous;  and 
parol  evidence  is  inadmissible  to  prove  that, 
according  to  a  custom  of  miners,  the  expenses 
of  mining  as  well  as  of  shipping  the  ore  should 
be  deducted  before  such  payments. 

2.  In  ejectment  to  recover  an  undivided  in- 
terest in  a  mining  claim,  a  judgment  in  favor  of 
plaintiff  for  the  possession  of  the  whole  claim  is 
erroneous. 

Appeal  from  district  court,  Deer  Lodge 
county;  D.  M.  Durfee,  Judge. 

Ejectment  by  James  B.  Keefe  against  G. 
W.  Doreland  and  others  to  recover  posses- 
sion of  a  mining  claim.  From  a  judgment 
for  plaintiff  for  the  possession,  and  damages 
for  the  wrongful  withholding  thereof,  defend- 
ants appeal.   Affirmed  and  modified. 

This  is  an  action  of  ejectment  brought  to 
recover  possession  of  the  George  mining 
claim,  In  Deer  Lodge  county,  and  for  dam- 
ages for  rents  and  the  wrongful  withhold- 
ing of  the  possession  thereof.  The  answer 
denies  the  allegations  of  the  complaint,  ex- 
cept that  it  admits  the  plaintiff  to  be  the 
owner  of  the  undivided  one-third  of  the  min- 
ing claim  In  controversy,  as  a  tenant  in  com- 
mon therein  with  one  G.  W.  Brown  ell  and 
one  Charles  Jaeckel.  In  the  answer  It  Is 
alleged,  as  an  affirmative  defense,  that  on  the 
13th  day  of  October,  1890,  plaintiff  executed 
and  delivered  to  defendants  G.  W.,  E.  A., 
and  J.  F.  Doreland,  and  W.  M.  Foley,  his 
agreement  in  writing  for  the  sale  to  them 
of  his  undivided  Interest  in  the  said  mining 
claim,  under  which  agreement  said  defend- 
ants were  to  enter  upon  and  occupy  said 
mining  claim  until  the  13th  day  of  October, 
1802,  upon  which  last  date  they  were  to  be- 
come the  owners  of  plaintiff's  said  Interest 
therein,  provided  they  complied  with  the 
conditions  of  purchase  therein  named;  that 
said  defendants  entered  upon  said  mining 
claim  under  and  in  pursuance  of  the  terms  of 
said  agreement;  that  on  the  13th  day  of 
April,  1891,  defendants  J.  F.  Doreland  and 
Foley  sold  and  assigned  thefr  Interest  in  said 
agreement  to  defendant  D.  C.  Fisher;  that 
on  the  4th  day  of  August,  1891,  defendant 
(i.  W.  Doreland  assigned  his  Interest  In  said 
agreement  to  defendant  J.  C.  English;  and 
that  since  these  transfers  defendants  English 
and  Fisher  have  been  In  possession  of  said  in- 
terest in  said  mining  claim.  And  it  Is  fur- 
ther alleged  in  said  answer  that  on  the  13th 
day  of  October,  1890,  defendant  G.  W.  Dore- 
land entered  into  a  like  agreement  with 
Charles  Jaeckel,  one  of  the  co-owners  of  plain- 
tiff In  said  mining  claim,  for  the  purchase  of 
his  undivided  one-third  Interest  therein;  that 
said  Doreland  took  possession  of  the  one- 
third  Interest  of  said  Jaeckel  in  said  mining 
claim,  under  said  agreement  with  him;  that 
on  the  22d  day  of  September,  1891,  said  Dore- 
land assigned  an  Interest  hi  his  said  agree- 
ment with  Jaeckel  to  defendant  J.  C.  Eng- 
lish, and  since  said  date  said  defendants 
Doreland  and  English  have  been  In  posses- 
sion of  the  Interest  of  said  Jaeckel  In  said 


mining  claim,  under  said  agreement  with  him. 
A  copy  of  the  agreement  entered  Into  be- 
tween plaintiff  and  Doreland  and  others  is 
attached  to  the  answer,  as  a  part  thereof. 
This  agreement  Is  a  bond  for  title  to  the  un- 
divided one-third  interest  of  the  plaintiff  In 
and  to  said  George  mining  claim,  upon  condi- 
tion that  the  obligees  pay  to  plaintiff  $20,000 
on  or  before  the  13th  day  of  October,  1892. 
It  also  authorizes  the  obligees  to  enter  upon 
and  take  possession  of  plaintiff's  one-third  In- 
terest In  said  mining  claim,  and  hold  and 
mine  the  same  until  the  13tb  day  of  October, 
1892,  upon  certain  conditions,  among  which 
it  Is  only  necessary  to  mention  the  follow- 
ing: "AH  shipments  of  ore  from  said  mine 
shall  be  made  in  the  names  of  the  parties 
hereto,  and  all  remittances  for  such  ore,  made 
by  the  person,  persons,  or  company  to  whom 
such  shipments  are  made,  shall  be  made  to 
the  First  National  Bank  of  Anaconda,  Mon- 
tana, to  be  placed  to  the  credit  of  the  parties 
hereto,  and  one-sixth  of  the  net  proceeds  of 
all  such  shipments  of  ore  to  be  paid  by  said 
bank  on  demand  to  the  said  first  party,  and 
to  be  applied  by  said  first  party  upon  the 
price,  $20,000,  agreed  by  said  second  parties 
to  be  paid  for  said  mine  as  aforesaid,  in  the 
event  of  the  purchase  of  the  same  by  said 
second  parties;  and,  should  said  second  par- 
ties fall  to  pay  said  sum  of  $20,000  at  the 
time  and  in  the  manner  aforesaid,  then  such 
one-sixth  interest  of  the  net  proceeds  of  such 
■  shipments  to  remain  the  property  of  the  said 
first  party,  as  consideration  of  the  bond  and 
lease.  Should  said  second  party  make  fail- 
ure or  default  In  any  of  the  covenants  con- 
tained herein,  then  said  first  party  may,  at 
his  option,  demand  possession  of  said  prem- 
ises, and  may  enter  thereon  and  remove  said 
second  parties,  or  any  person  or  persons  un- 
der them,  from  such  premises,  without  suit 
or  process  of  law,  and  resume  possession 
thereof."  In  his  replication,  plaintiff  al- 
leges that  the  defendants  wholly  failed  to 
comply  with  the  above  conditions  of  said 
agreement;  that  they  have  taken  out  ore  of 
great  value  from  said  mine,  and  have  failed 
to  pay  to  him  the  one-sixth  of  the  net  pro- 
ceeds of  each  shipment  thereof;  that  they 
have  converted  the  amount  due  plaintiff  to 
their  own  use;  tliat  they  refuse  to  pay  the 
same;  that  by  reason  thereof  the  right  of  de- 
fendants to  the  possession  of  said  mining 
claim  has  become  forfeited;  that  plaintiff  has 
demanded  that  the  possession  of  said  mining 
claim  be  delivered  to  him  by  said  defendants; 
and  that  said  defendants  have  refused  to  de- 
liver the  possession  thereof  to  plaintiff.  The 
case  was  tried  with  a  jury.  The  verdict  was 
for  the  plaintiff,  for  possession  of  the  prem- 
ises and  $900  damages.  The  Judgment  of  the 
court  is  In  accordance  with  the  verdict. 
From  this  judgment,  and  an  order  denying  a 
new  trial,  this  appeal  is  prosecuted. 

Brazelton  &  Scharnlkow,  for  appellants.  F. 
W.  Cole,  for  respondent 
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PEMBERTON,  C.  J.  (after  stating  the 
facts).  At  the  trial  of  the  case  the  defend- 
ants offered  evidence  to  prove  what  construc- 
tion should  be  given  to  the  words,  "one-sixth 
of  the  net  proceeds  of  all  shipments  of  ore," 
as  used  in  the  contract  between  plaintiff  and 
themselves,  as  quoted  above.  The  defend- 
ants contended  that  under  said  contract  they 
were  entitled  to  deduct  all  the  expenses  of 
mining,  as  well  as  the  expense  of  shipping, 
the  ore,  before  plaintiff  was  entitled  to  re- 
ceive his  one-sixth  of  the  net  proceeds  there- 
of, and  sought  to  prove  by  witnesses  that, 
according  to  the  custom  of  miners,  said  con- 
tract should  be  so  construed.  This  evidence 
was  rejected;  the  court  holding  that  the  de- 
fendants could  only  deduct  the  expenses  of 
shipping  the  ore,  and  not  the  expenses  Of 
mining  It,  and  so  instructed  the  jury.  This 
action  of  the  court  is  assigned  as  error.  We 
think  there  was  no  error  in  this  action  of  the 
court  The  contract  is  not  ambiguous.  It 
specifies  what  expenses  the  defendants  could 
deduct  from  the  value  of  the  ore,  and  con- 
fines these  expenses  to  the  shipping  of  the 
ore.  There  Is  a  vast  difference  between  the 
expenses  of  mining  and  shipping  ore  and  the 
expense  of  merely  shipping  the  same.  The 
words  used  are  perfectly  plain,  and  we  think 
it  would  have  been  improper  to  have  allowed 
evidence  to  prove  that  they  meant  something 
else.  Parol  evidence  was  not  admissible  ei- 
ther to  change  the  contract,  or  add  some- 
thing to  it.    This  is  elementary  law. 

It  also  appears  from  the  record  that  the 
original  parties  to  the  contract  put  the  same 
construction  upon  it  that  the  court  did,  for, 
until  the  original  obligees  assigned  their  in- 
terest in  the  contract,  they  only  deducted  the 
expenses  of  shipping  the  ore,  in  their  settle- 
ments with  the  plaintiff.  We  think  the  con- 
tract is  perfectly  plain  In  its  terms.  There  is 
no  ambiguity  about  it  The  expenses  of 
shipping  the  ore  are  the  only  expenses  men- 
tioned therein  that  defendants  were  author- 
ized to  deduct  from  the  value  thereof  before 
paying  to  plaintiff  his  one-sixth  of  the  net  pro- 
ceeds. To  charge  plaintiff  with  any  part  of 
the  mining  expenses  would  be  adding  some- 
thing to  the  contract  that  is  not  in  it  and 
which,  seemingly,  was  not  intended  to  be  in 
it  by  the  original  parties. 

There  are  several  specifications  of  error,  at- 
tacking the  action  of  the  court  in  excluding 
testimony  and  giving  instructions  involving 
the  construction  of  this  agreement,  but  we 
have  deemed  it  sufficient  to  treat  them  all 
as  one  assignment.  The  defendants  com- 
plain of  the  judgment  of  the  court,  In  that  it 
is  for  the  possession  of  the  whole  George 
mining  claim.  The  plaintiff,  under  his  agree- 
ment with  the  defendants,  leased  or  let  to 
them  his  undivided  one-third  Interest  in 
said  mining  claim,  and  no  more.  This  undi- 
vided one-third  interest  In  said  mining  claim 
is  the  only  part  or  interest  therein  that  de- 
fendants bound  themselves,  under  said  agree- 
ment to  redeliver  the  possession  of  to  plain- 


tiff, in  the  event  of  their  default  In  comply- 
ing with  the  terms  of  said  agreement  The 
possession  of  this  undivided  one-third  inter 
est  was  the  only  part  or  interest  in  said  min- 
ing claim  that  plaintiff  had  the  right  to  de- 
mand In  case  of  the  default  of  the  defend- 
ants. If  the  co-owners  of  plaintiff,  or  their 
assigns,  were  In  possession  of  their  undivid- 
ed two-thirds  interest  in  said  mluing  claim, 
It  would  be  Impossible  for  defendants  to  com- 
ply with  the  judgment  The  judgment  should 
have  been  in  favor  of  plaintiff,  and  against 
the  defendants,  for  possession  of  that  inter- 
est in  the  George  mining  claim  which  they, 
or  either  of  them,  acquired  under  said  con- 
tract or  lease,  and  that  he  be  put  into  pos- 
session of  said  Interest,  and  the  judgment 
should  be  modified  in  this  respect  Freem. 
Coten.  S  293;  Newman  v.  Bans,  80  Cal.  368, 
22  Pac  261;  Hopkins  v.  Noyes,  4  Mont  550, 
2  Pac.  280. 

There  are  other  errors  assigned,  but  we 
think  it  unnecessary  to  treat  them.  The  case 
is  remanded,  with  directions  to  the  court  to 
modify  the  judgment  in  accordance  with  this 
opinion;  and  the  judgment,  as  so  modified, 
is  affirmed. 

DE  WITT  and  HUNT,  JJ.,  concur. 


(11  Utah,  291) 

PEOPLE  v.  HASBROUCEL 

(Supreme  Court  of  Utah.    March  16, 1895.) 

Criminal  Law— Review  on  Appeal  —  CoNSTrTtr- 
tional  Law— Privileges  op  Citizens— Ex- 
amination op  Phtsicians. 

1.  The  sufficiency  in  form  of  a  criminal 
complaint  will  not  be  considered  when  raised 
for  the  first  time  on  appeal  by  a  defendant, 
who  admitted  the  commission  by  him  of  the  al- 
leged offense,  and  agreed  on  the  trial  to  waive 
any  formal  objections,  and  that  the  case  should 
be  tried  upon  the  question  of  the  validity  of  the 
statute  upon  which  the  prosecution  was  baaed. 

2.  The  prohibitions  of  the  United  States 
constitution  against  state  legislation  abridging 
the  privileges  of  citizens  are  not  violated  by- 
Act  March  10,  1892,  applicable  alike  to  citi- 
zens of  Utah  and  of  other  states  and  territories, 
which  authorizes  the  licensing,  without  exam- 
ination, of  medical  graduates  who  were,  but 
not  those  who  were  not  in  actual  practice  at 
its  passage,  and  also  of  persons  who  had  prac- 
ticed for  10  years  in  the  territory  before  the  tak- 
ing effect  of  the  act,  upon  passing  an  examina- 
tion, although  without  a  diploma,  while  requir- 
ing others  to  have  a  diploma  besides  passing 
an  examination. 

3.  Such  act  is  not  unconstitutional  upon 
the  ground  that  it  makes  no  specific  disposition 
of  the  fees  collected  from  applicants,  since,  by 
providing  a  treasury  of  the  board  of  examin- 
ers, and  an  income,  the  power  is  conferred  by 
necessary  implication  to  devote  the  fees  to  the 
payment  of  the  necessary  expenses. 

4.  Nor  is  such  act,  in  authorizing  the  board 
to  ascertain  and  determine  the  qualifications  of 
applicants  to  practice  medicine,  unconstitution- 
al, as  conferring  judicial  power  on  the  board. 

5.  Appointments  of  members  of  the  board 
are  not  invalid  on  the  ground  that  none  of 
them  were  by  and  with  the  advice  and  con- 
sent of  the  legislature,  as  provided  by  section 
1  of  the  act,  it  having  been  passed  on  the  last 
day  of  the  session  of  the  legislature,  whose  ses- 
sions are  biennial,  so  that  it  would  have  been 
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impossible  to  hare  procured  such  consent  at 
that  session,  or  until  the  next  session,  held  two 
years  later. 

6.  The  failure  of  the  governor  to  appoint 
the  members  of  the  board  within  a  month  aft- 
er the  offices  came  into  existence,  as  provided 
by  the  act,  did  not  invalidate  the  appointments, 
the  provision  as  to  the  time  of  making  such 
appointments  being  merely  directory. 

Appeal  from  district  court,  Third  district; 
before  Justice  H.  W.  Smith. 

Richard  A.  Hasbrouck,  upon  conviction  be- 
fore a  commissioner  of  practicing  medicine 
without  a  license,  appealed,  and  from  a 
Judgment  of  conviction  in  the  district  court 
appeals.  Affirmed. 

J.  E.  Cochran  and  Le  Grand  Young,  for 
appellant  Andrew  Howatt  and  Walter 
Murphy,  for  the  People. 

MERRITT,  O.  J.    The  defendant  In  this 
case  was  convicted  before  Harmel  Pratt, 
commissioner,  of  practicing  medicine  with- 
out a  license,  In  violation  of  the  provisions 
of  the  act  of  the  territorial  legislature  en- 
titled "An  act  to  regulate  the  practice  of 
medicine."  approved  March  10,  1892;  and 
was  fined  $50.    On  the  29th  of  May.  1893,  an 
appeal  was  taken  to  the  Third  district  court 
of  Utah  territory  by  the  defendant  There- 
after, and  on  the  25th  of  January,  1894,  the 
case  was  heard  In  the  district  court  before 
the  Honorable  H.  W.  Smith,  presiding.  A 
Jury  was  waived,  and  the  defendant  was 
tried  on  the  following  agreed  statement  of 
facts:  "That  the  defendant  Richard  A.  Has- 
brouck, upon  the  30th  day  of  April,  1893, 
and  from  and  after  said  date,  continually, 
to  the  6th  day  of  May,  1893,  practiced  medi- 
cine and  surgery  at  Salt  Lake  City,  in  Salt 
Lake  county,  Utah  territory,  and  has  so 
practiced  medicine  and  surgery  In  said  city 
and  county  since  prior  to  the  10th  day  of 
March,  1892.    That  said  defendant  had  re- 
ceived from  the  Bennett  College  of  Eclectic 
Medicine  and  Surgery,  In  the  year  1882,  a 
diploma  as  a  physician  and  surgeon,  and 
has  practiced   medicine  and  surgery  ever 
since  receiving  the  same.    That  after  the 
passage  and  approval  of  the  act  of  the  gov- 
ernor and  legislative  assembly  of  the  ter- 
ritory of  Utah  entitled  *An  act  to  regulate 
the  practice  of  medicine,'  approved  March 
10,  1892,  the  governor  of  the  territory  of 
Utah  appointed  seven  persons  as  a  board  of 
medical  examiners  of  Utah  territory,  to  ex- 
ecute the  duties  in  said  act  prescribed,  and 
Issued  commissions  to  each  of  said  persons 
as  a  member  of  said  board.    That  none  of 
said  appointments  were  made  by  or  with 
the  advice  or  consent  of  the  council  of  said 
legislative  assembly,  and  none  of  said  com- 
missions were  Issued  until  after  the  adjourn- 
ment of  said  assembly  in  1892,  and  the  last 
on   December  20,  1892.    That  the  day  of 
the  approval  of  said  act  March  10, 1892,  was 
the  last  day  of  the  session  of  said  legislative 
assembly  in  the  year  1892.  That  the  said  sev- 


en persons  so  commissioned  as  aforesaid  met 
on  the  24th  day  of  December,  1892,  and  or- 
ganized as  the  board  of  medical  examiners 
of  Utah  territory,  and  elected  one  of  their 
members,  Allen  Fowler,  M.  D.,  as  president 
of  said  board,  and  Charles  C.  Schinnick  as 
secretary  and  treasurer  thereof.  That  said 
board  held  regular  meetings  at  Salt  Lake 
City,  aforesaid,  on  the  first  Monday  In  Jan- 
uary, 1893,  and  on  the  first  Monday  In  March, 
1893,  and  numerous  other  meetings  at  the 
same  place  between  the  first  Monday  in  Jan- 
uary, 1893,  and  the  30th  day  of  April,  1893. 
for  the  purpose  of  receiving  and  considering 
applications  for  license  or  certificates  en- 
titling the  holders  therof  to  practice  med- 
icine and  surgery  in  Utah  territory,  as  pro- 
vided and  contemplated  in  said  act  of  which 
meeting  the  said  defendant  had  notice.  That 
said  defendant  has  not  at  any  time  made 
application  to  said  board  for  any  license  or 
certificate  to  entitle  him  to  practice  medicine 
or  surgery,  as  provided  and  contemplated  In 
said  act,  and  so  practiced  medicine  and  sur- 
gery as  aforesaid  without  any  such  license 
or  certificate  having  been  issued  to  him  by 
said  board."  The  defendant  was  adjudged 
guilty  as  charged,  and  sentenced  to  pay  a 
fine  in  the  sura  of  $50.  From  this  judgment 
the  defendant  appealed  to  the  supreme  court. 

Upon  the  question  whether  the  complaint 
Is  sufficient  In  form  the  authorities  are  some- 
what in  conflict;  but  it  is  not  necessary  to 
pass  upon  that  question,  for  it  is  stated  by 
appellant's  counsel  that  any  objection  to 
the  form  of  the  complaint  was  waived  in  the 
court  below,  and  It  was  agreed  between  the 
prosecution  and  the  defendant  that  the  case 
should  be  tried  upon  the  question  of  the 
validity  of  the  statute  upon  which  the  com- 
plaint Is  founded,  and  of  the  validity  of  the 
appointment  of  the  board  of  medical  ex- 
aminers by  the  governor.  The  agreed  state- 
ment of  facts,  signed  by  the  defendant,  ad- 
mits In  so  many  words  that  upon  the  30th 
day  of  April,  1893,  and  from  and  after  said 
date,  continuously  to  the  6th  day  of  May, 
1893,  the  time  charged  In  the  complaint,  at 
Salt  Lake  City,  in  Salt  Lake  county,  Utah 
territory,— the  place  charged  In  the  com- 
plaint,—he  practiced  medicine  and  surgery 
without  any  license  or  certificate  from  the 
board  of  medical  examiners.  This  was  an 
admission  of  the  ultimate  fact  to  be  proved 
by  the  prosecution,  and  dispensed  with  the 
necessity  upon  the  part  of  the  prosecution 
of  producing  evidence  of  the  probative  facts, 
from  which  the  ultimate  facts  would  be  ad- 
duced, and  dispensed  also  with  any  further 
consideration  of  the  formal  requisites  of  the 
complaint  "That  the  defendant  at  the  time 
and  place  named,  practiced  medicine  with- 
out a  license,"  if  it  could  be  held  a  conclu- 
sion, is  the  defendant's  own  conclusion, 
couched  in  the  language  of  the  statute,  and 
set  forth  in  the  agreed  statement  of  facts. 
Under  these  circumstances,  an  objection  to 
the  sufficiency  of  the  compla'nt  in  form, 
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raised  for  the  first  time  on  appeal,  will  not 
be  considered. 

The  statute  upon  which  this  prosecution  is 
founded  is  of  the  same  general  character  as 
the  statutes  of  a  large  number  of  states  upon 
the  same  subject,— the  regulation  of  the  prac- 
tice of  .medicine.  The  predominant  charac- 
teristic and  purpose  of  such  statutes  is  to 
prevent  the  practice  of  medicine  by  incom- 
petent and  improper  persons,  to  provide  for 
the  ascertainment  and  certification  by  a  pub- 
lic officer  or  board  of  qualifications  to  prac- 
tice, and  for  the  public  registry  of  legally 
licensed  physicians,  and  to  prohibit  and  pun- 
ish the  practice  of  medicine  by  those  who 
have  failed  or  refused  to  obtain  the  pre- 
scribed license  or  certificate  of  qualifica- 
tions. This  statute  provides  for  the  appoint- 
ment of  a  "board  of  seven  medical  examin- 
ers from  various  recognized  schools  of  med- 
icine," who  shall  qualify  by  taking  an  oath 
that  they  are  "graduates  of  legally  char- 
tered colleges  In  good  standing,  and  that 
they  will  faithfully  perform  the  duties  of 
their  office."  Section  1.  Section  2  provides 
that  said  board  shall  have  the  power  to  is- 
sue certificates  to  all  who  furnish  satisfac- 
tory proof  of  having  received  degrees  or  ll: 
censes  from  chartered  medical  colleges  in 
good  and  legal  standing,  and  pass  a  satis- 
factory examination  before  said  board;  that 
said  board  "shall  prepare  two  forms  of  cer- 
tificates, one  for  persons  examined  and  fa- 
vorably passed  upon  by  the  board,  the  other 
for  persons  as  provided  for  In  section  11  of 
this  act"  Section  3  provides  that  the  fee 
for  the  examination  and  certificate,  as  pro- 
vided for  in  section  2,  shall  be  $25,  which 
shall  be  paid  to  the  treasurer  of  the  board 
of  examiners.  Section  4  provides  that  "grad- 
uates of  respectable  medical  colleges  who 
are  at  this  time  engaged  in  actual  practice 
in  this  territory  shall  be  licensed  to  practice 
medicine  under  this  act  upon  presentation 
of  their  degree  to  said  board  and  upon  pro- 
ducing satisfactory  evidence  of  the  identity 
of  said  applicant  The  fee  for  such  license 
shall  be  five  dollars,  to  be  paid  to  the  treas- 
urer of  the  board  of  examiners."  Section  8 
provides  that  "the  board  of  medical  examin- 
ers may  refuse  to  Issue  the  certificates  pro- 
vided for  in  this  act  to  Individuals  guilty  of 
unprofessional  or  dishonorable  conduct,  the 
nature  of  which  shall  be  stated  In  writing, 
and  it  may  revoke  such  certificates  for  like 
causes,  to  be  stated  in  writing."  Section  10 
provides  that  "any  person  practicing  med- 
icine or  surgery  within  the  territory  without 
first  having  obtained  a  certificate  as  herein 
provided  for,  or  contrary  to  the  provisions 
of  this  act.  shall  be  deemed  guilty  of  a 
misdemeanor."  Section  11  provides  that  "all 
persons  not  graudates  of  medical  colleges 
who  have  practiced  medicine  ten  years  con- 
tinually In  this  territory,  prior  to  the  tak- 
ing effect  of  this  act,  shall  upon  proper  ap- 
plication and  payment  of  the  fee  for  ex- 
amination as  provided  in  section  3  of  this 


act  accompanied  by  a  petition  signed  by 
twenty-five  legal  voters  living  in  the  city  or 
precinct  where  such  applicant  practices,  be 
admitted  to  examination  before  the  board  of 
medical  examiners,  and  if  satisfactory  shall 
receive  such  certificate,  unless  it  shall  be 
ascertained  and  determined  by  the  board  of 
medical  examiners  that  the  person  so  apply- 
ing for  a  certificate  Is  of  Immoral  character 
or  guilty  of  unprofessional  or  dishonorable 
conduct  in  which  case  said  board  may  re- 
ject such  application,  and  provided  that 
such  application  for  a  certificate  shall  be 
made  within  six  months  after  the  taking 
effect  of  this  act;  and  all  persons  holding  a 
certificate  on  account  of  ten  years'  practice 
shall  be  subject  to  all  the  requirements  and 
discipline  of  this  act  in  regard  to  their  fu- 
ture conduct  to  the  practice  of  medicine, 
the  same  as  all  other  persons  holding  cer- 
tificates. And  all  persons  not  having  ap- 
plied for  or  received  such  certificates  within 
six  months  after  the  taking  effect  of  this 
act,  and  all  persons  whose  applications  have 
for  cause  herein  named  been  rejected  or 
certificates  revoked,  shall,  if  they  practice 
medicine,  be  deemed  guilty  of  practicing  to 
violation  of  law,  and  shall  suffer  the  pen- 
alties herein  provided."  And  to  section  15 
it  is  provided  that  "the  term  respectable 
medical  colleges  in  this  act  shall  include  col- 
leges in  legal  standing  of  any  recognized 
school  of  medicine."  The  other  sections  of 
the  act  relate  to  the  public  registry  of  phy- 
sicians' licenses,  meetings  of  the  board,  and 
other  matters  not  necessary  to  be  recited. 

That  legislation  of  the  general  character 
enacted  in  this  statute— namely,  legislation 
to  protect  the  community  against  the  effects 
of  ignorance  and  incapacity,  as  well  as  de- 
ception and  fraud,  in  the  practice  of  medi- 
cine, by  requiring  a  certain  degree  of  learn- 
ing and  skill  upon  the  part  of  the  practition- 
er, "ascertained  upon  an  examination  by  com- 
petent persons,  or  inferred  from  a  certificate 
in  the  form  of  a  diploma  or  license  from  an 
institution  established  for  Instruction  on  the 
subject"— is  a  legitimate  exercise  of  the  po- 
lice power  of  the  state,  and  that  depriving 
persons  not  so  qualified  of  the  right  to  prac- 
tice is  not  obnoxious  to  the  Inhibition  of  the 
federal  constitution  against  the  deprivation 
of  property  without  due  process  of  law,  are 
propositions  which  are  thoroughly  settled. 
Dent  v.  West  Virginia,  129  U.  S.  114,  9  Sup. 
Ct.  231;  Tied.  Lim.  §§  87.  88;  Cooley,  Torts, 
p.  289.  This  general  proposition  is  admitted 
by  the  appellant  but  he  attacks  the  statute 
as  violative  of  the  constitutional  provisions 
that  the  citizens  of  each  state  shall  be  enti- 
tled to  all  the  privileges  and  immunities  of 
citizens  in  the  several  states,  in  that  gradu- 
ates of  respectable  medical  colleges  who  were 
at  the  time  of  the  passage  of  the  act  en- 
gaged in  actual  practice  of  medicine  In  the 
territory  may  be  licensed,  under  section  4  of 
this  act,  without  examination,  and  upon  the 
payment  of  a  fee  of  only  $5;  while  citizens 
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of  a  state  or  other  territory  who  were  like- 
wise graduates  of  respectable  medical  col- 
leges, but  who  were  not  engaged  in  actual 
practice  in  this  territory  at  the  time  of  the 
passage  of  the  act,  are  not  entitled  to  such 
privilege,  but,  in  addition  to  presenting  their 
diplomas  and  making  proof  of  their  Identity, 
must,  also  submit  to  an  examination  as  to 
their  qualifications  to  practice,  and  must  pay 
a  fee  of  $25.  This  statute  does  not  contra- 
vene this  provision  of  the  constitution;  nor 
does  it  contravene  that  part  of  the  fourteenth 
amendment  which  declares  that  "no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  Immunities  of  citi- 
zens of  the  United  States";  nor  is  the  stat- 
ute obnoxious  to  either  of  these  constitution- 
al provisions  by  reason  of  the  fact  that  per- 
sons who  have  practiced  medicine  for  10 
years  continually  in  this  territory  prior  to  the 
taking  effect  of  the  act  may  be  licensed  to 
practice  upon  passing  a  satisfactory  exam- 
ination, although  without  a  diploma,  while 
others  are  required  both  to  pass  an  exam- 
ination and  to  possess  a  diploma.  The  plain 
answer  to  the  appellant's  objection  is  that 
these  provisions  of  the  statute  are  not  di- 
rected against  the  citizens  of  other  states. 
They  do  not  abridge  any  of  their  privileges 
or  immunities.  They  do  not  withhold  from 
them  any  privileges  or  immunities  which  are 
not  withheld  also  from  Citizens  of  Utah  sim- 
ilarly situated.  "Citizens  of  other  states  are 
entitled  to  practice  medicine  and  surgery 
here  on  precisely  the  same  terms  and  subject 
only  to  the  same  restrictions  as  our  own  citi- 
zens." Even  if  it  were  true  that  one  of  the 
sorts  of  qualifications  is  such  that  none  but 
the  citizens  of  Utah  could  possess  it,  this 
would  not  render  the  act  obnoxious  to  this 
provision  of  the  constitution.  Ex  parte  Spin- 
ney, 10  Nev.  333;  Harding  v.  People,  10  Colo. 
387,  15  Pac.  727. 

It  is  contended  by  the  appellant  that  the 
statute  Is  unconstitutional,  because,  as  he 
claims,  no  disposition  is  directed  of  the  fees 
authorized  by  sections  3,  4,  and  11  of  the  act 
The  act  creates  a  treasury  and  a  treasurer 
of  the  board.  It  provides  fees  shall  be  paid 
to  the  treasurer;  that  is,  into  the  treasury  of 
the  board.  The  board  is  a  board  of  public 
officers,  created  for  a  public  purpose,  char- 
ged with  the  performance  of  Important  pub- 
lic duties,  in  the  exercise  of  which  various 
expenditures  must  necessarily  be  made. 
That  the  board  shall  have  power  to  incur 
and  pay  expenses  is  not  only  Implied  from 
Its  very  necessity,  but  distinctly  appears 
from  the  provision  of  section  12  that  the 
fees  received  from  applicants  to  practice  ob- 
stetrics shall  be  applied  towards  defraying 
the  expenses  of  said  board.  It  is  argued 
by  the  appellant  that  the  latter  provision  de- 
fines the  limit  to  which  expenses  may  be 
paid  out  of  the  fees  received;  that  the  act 
appropriates  only  the  fees  received  from  ap- 
plicants for  license  to  practice  obstetrics  to 
the  payment  of  the  board's  expenses;  and 


that  all  other  fees  are  exacted  for  no  definite 
purpose,  and  are  therefore  illegal.  But  there 
is  nothing  in  the  act  to  show  that  the  legis- 
lature contemplated  that  the  fees  mentioned 
in  section  12  would  be  sufficient  to  defray 
all  the  expenses  of  the  board,  nor  does  the 
mere  absence  from  the  other  sections  of  a 
provision  similar  to  that  contained  In  sec- 
tion 12  afford  any  ground  for  arguing  that 
the  other  classes  of  fees  were  not  intended 
to  be  devoted  to  the  same  purpose.  The 
language  of  section  12,  on  the  contrary,  seems 
to  clearly  Imply  that  the  legislature  con- 
templated the  fees  mentioned  in  that  section 
as  only  one  of  the  sources  from  which  the 
expenses  of  the  board  should  be  paid.  The 
phrase  "to  be  applied  toward"  defraying, 
etc.,  is  the  language  appropriate  to  a  case  In 
which  it  is  contemplated  that  a  particular 
source  of  revenue  will  be  sufficient  to  pay 
only  a  part  of  the  required  outlay.  It  Is  un- 
necessary to  determine  whether  the  compen- 
sation of  the  members  of  the  board  for  their 
official  services  may  not  be  one  of  the  ex- 
penses which  the  board  is  authorized  to  pay 
out  of  its  treasury.  It  Is  sufficient  to  say 
that  the  act,  by  necessitating  expense  in  its 
execution,  in  creating  a  board  treasury,  and 
providing  an  income,  clearly  implies  a  pow- 
er to  devote  that  income  to  the  payment  of 
necessary  expenses.  The  fees  provided  for 
are  all  manifestly  Intended  to  meet  the  cost 
of  executing  the  law,  and  are  therefore  legiti- 
mate and  proper  license  fees,  whether  the 
actual  cost  of  executing  the  law  has  been 
overestimated  or  underestiniated  or  correctly 
estimated  in  fixing  the  amount  of  fees. 

The  objection  that  the  statute  attempts  to 
confer  judicial  power  on  the  board  Is  not  well 
founded.  Many  executive  officers,  even  those 
who  are  spoken  of  as  purely  ministerial  offi- 
cers, act  judicially  in  the  determination  of 
facts  in  the  performance  of  their  official  du- 
ties; and  in  so  doing  they  do  not  exercise 
"judicial  power,"  as  that  phrase  Is  commonly 
used,  and  as  it  is  used  in  the  organic  act,  in 
conferring  judicial  power  upon  specified 
courts.  The  powers  conferred  on  the  board 
of  medical  examiners  are  no  wise  different  in 
character  in  this  respect  from  those  exercised 
by  the  examiners  of  candidates  to  teach  in 
our  public  schools,  or  by  tax  assessors  or 
boards  of  equalization  in  determining,  for 
purposes  of  taxation.,  the  value  of  property. 
The  ascertainment  and  determination  of  qual- 
ifications to  practice  medicine  by  a  board  of 
competent  experts,  appointed  for  that  pur- 
pose, is  not  the  exercise  of  a  power  which  ap- 
propriately belongs  to  the  judicial  department 
of  the  government  It  does  not  trench  upon 
the  Judicial  power.  Wllklns  v.  State,  113  Ind. 
514,  16  N.  E.  192;  State  v.  State  Board  of 
Medical  Examiners,  34  Minn.  387,  26  N.  W. 
123.  This  act  entitles  every  person  whose 
qualifications  to  practice  medicine,  In  point  of 
learning  and  skill,  or  In  point  of  moral  char- 
acter, is  In  any  manner  drawn  In  question,  to 
a  hearing  before  the  board.    It  would  be  ab- 
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surd  to  contend  that  the  courts  must  be  con- 
verted into  boards  of  medical  examiners  to 
ascertain  and  decide  whether  an  individual 
possesses  such  technical  knowledge  or  such 
moral  character  that  he  may  be  permitted  to 
practice  medicine  with  safety  to  the  public, 
or  whether  the  institution  from  which  he 
holds  a  diploma  is  a  "respectable  medical  col- 
lege," or,  on  the  other  hand,  a  fraud  or  an  in- 
stitution whose  instruction  Is  unfit  to  proper- 
ly and  decently  prepare  its  graduates  for 
practice.  The  determination  of  these  and 
kindred  questions  relating  to  the  fitness  of  an 
individual  to  carry  on  an  occupation  requir- 
ing for  its  safe  and  proper  conduct  a  person 
of  decent  moral  character,  or  to  engage  in  an 
occupation  requiring  special  knowledge,  care, 
and  prudence,  such  as  that  of  a  pilot  or  many 
others  which  may  be  mentioned,  including,  of 
course,  the  practice  of  the  professions  of  law 
and  medicine,  may  constitutionally  be  and  is 
very  properly  devolved  everywhere  upon 
boards  of  inspection  composed  of  experts  in 
the  particular  occupation  in  question.  The 
right  of  every  person  whose  qualifications, 
mental  or  moral,  are  to  be  determined  by  this 
board,  to  a  hearing  before  it,  Is  clearly  Im- 
plied by  the  provisions  for  the  administration 
or  oaths  and  the  taking  of  testimony  "in  all 
matters  relating  to  its  duties,"  and  from  oth- 
er provisions  of  the  act.  If  the  board  should, 
through  malice  or  prejudice  or  dishonesty,  ar- 
bitrarily refuse  or  revoke  a  license,  the  in- 
jured party  would  have  bis  remedy  by  appro- 
priate proceedings  in  the  courts,  and  the 
board  would  be  restrained  from  doing  or 
compelled  to  undo  the  wrong.  But,  if  the 
action  of  the  board  is  in  good  faith,  its  final 
determination  of  qualification  is  not  obnox- 
ious to  any  constitutional  provision.  Due 
process  of  law  Is  not  necessarily  judicial  pro- 
cess. Ex  parte  Wall,  107  U.  S.  2G5,  2  Sup. 
Ct  569;  State  v.  State  Board  of  Medical  Ex- 
aminers, 34  Minn.  389,  26  N.  W.  125;  Rail- 
road Co.  v.  Backus  (Ind.  Sup.)  33  N.  E.  421. 
A  uniform  rule  and  a  uniform  process  for 
ascertaining  and  determining  qualifications  as 
prescribed  by  this  act,  operating  equally  on 
all  persons,  affording  to  all  persons  the  right 
to  establish  their  qualification  before  the 
board,  this  is  due  process  of  law. 

The  validity  of  the  appointment  of  the 
board  acting  at  the  time  specified  in  the  com- 
plaint is  challenged  upon  the  ground  that 
none  of  the  members  were  appointed  by,  and 
with  the  advice  and  consent  of,  the  council, 
as  provided  in  section  1  of  the  act  It  may 
be  noted,  in  the  first  place,  that  not  only  was 
the  act  approved  on  the  last  day  of  the  ses- 
sion of  the  legislature  which  enacted  It,  but, 
there  being  no  specified  time  mentioned  in 
the  act  upon  which  it  should  go  into  effect, 
It  would  take  effect,  under  the  provisions  of 
section  2973  of  the  Compiled  Laws,  upon 
June  1,  1892.  It  was  therefore  legally  im- 
possible for  the  governor  to  appoint  a  board 
of  medical  examiners  by  and  with  the  ad- 
vice and  consent  of  the  upper  house  of  the 


legislature  which  passed  the  act  The  prort- 
•ion  that  the  governor  shall  appoint  the  board 
upon  the  passage  of  this  act  Is  to  be  con- 
strued as  equivalent  to  a  provision  thai  he 
should  appoint  upon  the  taking;  effect  of  the 
act  Harding  v.  People,  10  Colo.  387, 15  Pat 
727. 

To  assume  that  the  legislature  Intended  t» 
create  offices  which  could  not  be  filled'  until 
the  next  biennial  session,  to  make  a  lav 
which  could  not  be  executed  for  two  years, 
although  legally  in  effect  on  the  1st  day  of 
June  next  following  its  enactment,  would  be 
an  absurdity.  But  the  power  of  the  appamt- 
ing  executive,  under  such  a  provision  as  that 
contained  in  this  act  and  hi  section  7  of  the 
organic  act  to  fill  a  vacancy,  when  such  va- 
cancy occurs  during  the  recess  of  the  con- 
firming legislature  or  legislative  body,  has 
been  frequently  recognized  as  a>  necessary  in- 
cident of  the  executive  power.  Such  an  ap- 
pointment by  the  governor  of  this  territory, 
without  the  advice  or  consent  of  the  conncfl 
to  an  office  validly  created  by  the  legislature; 
but  which  bad  never  been  legally  filled,  was 
recognized  by  the  supreme  court  of  the  Unit- 
ed States  in  the  case  of  Clayton  v.  Utah  Ter- 
ritory, 132  U.  8.  632,  10  Sup.  Ct  190.  The 
validity  of  the  appointment  made  by  the  gov- 
ernor alone  during  the  recess  of  the  legisla- 
ture has  received  the  further  sanction  of 
long-continued  practical  recognition  in  all 
the  departments  of  the  territorial  govern- 
ment The  offices  created  by  this  act  came 
Into  existence  June  1,  1892,  and  were  vacant; 
and,  although  they  had  not  become  vacant  by 
the  death  or  resignation  of  any  Incumbent  It 
was  clearly  the  duty  of  the  executive  to  fiD 
them,  and  put  the  law  into  execution.  The 
provision  in  the  statute  for  the  filling  of  va- 
cancies by  the  governor  was  in  itself  a  suffi- 
cient warrant  for  his  action,  although  tut 
power  to  do  so  might  well  be  rested  on  other 
grounds.  His  failure  to  make  the  appoint- 
ments within  a  month  after  the  offices  came 
into  existence  did  not  Invalidate  them,  that 
provision  being  clearly  directory.  The  board 
was  validly  appointed. 

For  the  reasons  stated  In  thus  opinion,  the 
judgment  of  the  court  below  Is  affirmed. 

BARTCH  and  KING,  JJ.,  concur. 


(106  Cat  SU) 

SAVINGS  &  LOAN  SOC.  v.  BURNETT  at  si. 

(No.  14,553.) 1 

(Supreme  Court  of  California.    March  20, 

1895.)  . 

Deed  of  Trust  —  Patmbnt  or  Nora  Becubsd- 
Evidbvce— Sale  under  Dkkd— Validity— Ex- 
cessive Amount— Charges  aito  Taxes. 
1.  M.,  being  indebted  to  plaintiff,  executed 
a  deed  to  trustees  as  security  for  such  indebted- 
ness, and  for  future  sums to  be  advanced  by 
plaintiff  for  the  benefit  of  the  property  described 
in  the  deed.   The  instrument  provided  for  recon- 
veyance to  M.,  upon  payment  of  his  debt,  ud 
for  a  sale  at  public  auction  in  oaa*  of  defaatt 
in  such  payment;  the  proceeds  to  be  applied  at 


*  Rehearing  denied. 
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M.'s  indebtedness,  and  the  snrplus,  if  any,  paid 
to  M.,  his  heirs  and  assigns.  Held,  that  such 
deed  was  not  a  mortgage,  bnt  a  deed  of  trust, 
which  transferred  the  legal  title  of  the  premises 
to  the  trustees,  and  entitled  M.  to  a  reconvey- 
ance upon  repayment  of  the  sums  loaned  by 
plaintiff,  and  to  a  sale  as  provided  in  case  of 
default.  . 

2.  Where  a  note  was  secured  by  a  trust 
deed,  evidence  that  the  debtor  and  another  gave 
the  creditor  a  second  promissory  note  for  a  less 
amount  will  not,  in  the  absence  of  an  express 
mutual  agreement  to  that  effect,  extinguish 
the  debt  evidenced  by  the  earlier  note,  the  pre- 
sumption of  payment  arising  from  the  delivery 
and  cancellation  of  the  former  note  being  over- 
come by  direct  evidence  that  such  was  not  the 
understanding  of  the  parties. 

3.  Where  there  is  no  direct  evidence  of  the 
intention  of  the  parties,  the  fact  that  a  note 
is  unsecured  raises  a  strong  presumption  against 
a  claim  that  it  was  given  in  full  satisfaction 
of  a  secured  indebtedness. 

4.  A  mortgage  lien,  or  one  created  by  a  trust 
deed,  cannot  be  enforced  against  subsequent  in- 
cumbrances, of  which  the  mortgagee  has  actual 
notice,  for  advances  or  indorsements  made  or 
given  after  such  notice. 

5.  A  sale  made  under  power  in  a  mortgage 
or  trust  deed  is  valid,  though  for  an  amount 
greater  than  the  secured  debt,  if  there  is  no 
proof  of  .fraud,  or  that  the  rights  of  the  mortga- 
gor were  injuriously  affected,  or  that  bidders 
were  deterred  from  attending  the  sale. 

6»  Sums  expended  by  a  trustee  under  a  trust 
deed,  in  payment  of  taxes  and  other  paramount 
liens,  are  valid  charges  on  the  property,  though 
the  instrument  contains  no  express  authority 
for  such  payments. 

7.  An  allegation  of  ownership  may  be  either 
a  statement  of  fact  or  a  conclusion  of  law,  and 
where  the  court  has  found,  as  a  conclusion  "of 
law,  that  plaintiff  was  not  the  owner"  of  prop- 
erty, such  conclusion  will  not  be  treated  as  a 
finding  of  fact  unless  it  clearly  appears  to  have 
been  such. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  John  F.  Finn, 
Judge. 

Action  by  the  Savings  &  Loan  Society 
against  John  M.  Burnett  and  another  to 
quiet  title.  From  a  judgment  for  defend- 
ants, and  an  order  denying*  new  trial,  plain- 
tiff appeals.  Reversed. 

A.  N.  Drown  and  B.  W-  McKinstry,  for 
appellant  Robert  Y.  Hayne  and  Jarboe  & 
Countryman,  for  respondents. 

HENSHAW,  J.  Action  to  quiet  title. 
The  appeal  is  from  the  judgment,  and  from 
the  order  denying  a  new  trial. 

On  the  22d  day  of  May,  18C8,  Denis  Ma- 
honey,  the  then  owner  of  the  lands  in  con- 
troversy, was  indebted  to  the  Savings  & 
Loan  Society  in  the  sum  of  $20,000,  gold  coin 
of  the  United  States,  for  moneys  borrowed. 
Upon  that  date  he  executed,  as  party  of  the 
first  part,  a  deed  of  trust  to  Rurr  and  Dean, 
as  parties  of  the  second  part  The  Savings 
&  Loan  Society,  as  party  of  the  third  part, 
was  the  beneficiary  of  the  trust,  which  was 
for  the  following  declared  purposes:  "To  se- 
cure the  payment  to  the  party  of  the  third 
part  of  said  indebtedness,  and  all  further 
indebtedness  of  the  party  of  the  first  part 
to  the  party  of  the  third  part  that  may  be 
contracted  during  the  continuance  of  this 


trust,  not  exceeding  $35,000  at  any  one  time, 
whether  evidenced  by  promissory  note  or 
otherwise,  whether  for  interest,  insurance, 
or  for  moneys  expended  in  and  about  said 
premises  for  repairs,  taxes,  liens,  or  Incum- 
brances." The  parties  of  the  second  part 
and  the  party  of  the  third  part,  their  succes- 
sors and  assigns,  are  expressly  authorized 
to  pay  all  taxes,  assessments,  and  liens  then 
subsisting,  or  which  might  afterwards  be 
Imposed,  upon  the  premises;  to  keep  the 
buildings  on  said  premises  Insured  against 
loss  by  fire;  and  to  make  such  repairs  and 
improvements  on  said  buildings  as  to  them 
may  seem  best.  "These  trusts  shall  con- 
tinue," declares  the  Instrument  "as  security 
to  the  party  of  the  third  part  and  its  assigns 
for  the  repayment  in  gold  coin  of  the  United 
States  of  the  moneys  so  borrowed  and  re- 
ceived by  the  party  of  the  first  part,  and  the 
Interest  and  premiums  thereon,  and  of  all 
amounts  so  paid  out  as  aforesaid,  •  *  • 
and  for  the  repayment  in  like  gold  com  of 
all  moneys  that  may  be  hereafter  loaned  and 
advanced,  and  all  sums  of  money,  with  in- 
terest thereon,  due  or  to  become  due  from 
the  said  party  of  the  first  part  to  said  Sav- 
ings &  Loan  Society  or  their  assigns,  or  to 
said  trustees,  whether  the  same  be  evidenced 
by  promissory  notes  or  otherwise,  and  all 
accruing  accounts  and  balances,  together 
with  the  reasonable  expenses  of  this  trust 
and  $2,000  in  gold  coin  of  the  United  States, 
as  counsel  fees,  which  shall  become  due  and 
payable  by  the  party  of'  the  first  part  to  the 
parties  of  the  second  part  immediately  upon 
any  default  made  or  suffered  by  the  party 
of  the  first  part  in  any  of  the  payments 
aforesaid."  The  instrument  next  provides 
for  a  reconveyance  to  Mahoney,  his  heirs 
and  assigns,  upon  payment  at  maturity,  and, 
upon  demand,  of  all  moneys  advanced,  laid 
out,  and  expended  under  and  in  pursuance 
of  the  trust  with  interest  It  is  then  pro- 
vided that  In  case  of  default  upon  demand 
of  the  party  of  the  third  part,  it  shall  be 
lawful  for  the  parties  of  the  second  part  "to 
sell  the  above-granted  premises,  or  such  part 
thereof  as,  in  their  discretion,  they  shall  find 
It  necessary  to  sell  in  order  to  accomplish 
the  objects  of  these  trusts,  in  the  manner 
following,  namely."  It  Is  further  provided 
that  after  publication,  and  on  the  day  of 
sale  so  advertised  by  publication,  or  upon 
the  day  to  which  the  sale  may  be  postponed, 
"they  may  sell  the  property  so  advertised, 
or  any  portion  thereof,  at  public  auction,  to 
the  highest  cash  bidder."  The  Savings  & 
Loan  Society  was  authorized  to  bid  and  pur- 
chase at  the  sale,  and  the  parties  of  the  sec- 
ond part  were  to  execute  to  the  purchaser  or 
purchasers  a  deed  of  conveyance  of  grant 
bargain,  and  sale  of  the  afore-granted  prem- 
ises. Out  of  the  proceeds  of  the  sale,  the 
party  of  the  third  part  was  to  be  reimbursed 
costs  and  expenses  of  the  sale,  and  counsel 
fees  were  to  be  retained,  and  the  balance  or 
surplus,  If  any,  paid  over  to  Denis  Mahoney, 
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his  heirs  and  assigns.  The  Instrument  final- 
ly declares  that  the  recitals  given  in  such 
deed  to  the  purchaser  shall  be  conclusive 
proof  of  the  default  and  due  publication  of 
notice,  and  the  deed,  with  such  recitals,  shall 
be  effectual  and  conclusive  against  the  party 
of  the  first  part,  his  heirs  and  assigns,  and 
all  other  persons.  On  the  6th  day  of  March, 
18G9,  Denis  Mahoney  executed  to  John  M. 
Burnett  a  deed  of  trust,  whereby  and  where- 
in he  "granted,  bargained,  sold,  aliened,  re- 
leased, and  conveyed"  the  land  in  controversy 
to  Burnett,"  upon  trust  to  receive  the  issues, 
rents,  and  profits  of  said  premises,  and  ap- 
ply the  same,  or  such  portion  thereof  as 
shall  be  necessary,  for  the  support,  mainte- 
nance, and  education  of  the  nine  children  of 
said  Denis  Mahoney,  and  to  convey  to  the 
survivors  of  them,  upon  the  youngest  attain- 
ing his  majority,  equal,  undivided  portions 
thereof."  This  instrument  further  provides: 
"And  in  case  it  should  become  advisable,  in 
the  judgment  of  the  said  Denis  Mahoney 
and  Burnett,  to  make  improvements  upon 
said  property,  the  said  trustee  is  hereby  au- 
thorized to  raise  money  by  mortgage  or  oth- 
erwise on  said  property,  or  such  part  thereof 
as  may  be  necessary  for  that  purpose,  and 
to  pay  the  same,  and  all  charges  and  inter- 
est thereon,  out  of  the  rents  and  profits  of 
the  whole  of  said  property,'  after  the  ap- 
plication of  so  much  thereof  as  may  be  nec- 
essary for  the  support,  maintenance,  and 
education  of  said  children."  This  Instru- 
ment was  duly  recorded  upon  the  8th  day  of 
March,  1869,  and,  "from  and  after  the  re- 
cording thereof,  plaintiff  and  Burr  and  Dean 
had  full  knowledge  of  said  deed  and  Its  con- 
tents." 

Sundry  sums  of  money  were  expended  by 
the  Savings  &  Loan  Society  to  release  the 
property  from  liens  of  taxes  and  street  as- 
sessments; other  sum 8  for  insurance;  still 
others  for  the  improvement'  of  the  property. 
All  of  these  sums  were  moneys  which  it  was 
authorized  to  expend,  and  no  expenditure 
was  made  upon  the  property  not  contemplat- 
ed by,  and  included  within  the  terms  of,  the 
trust  deed.  Default  having  been  made  by 
Burnett  In  his  payments,  the  Savings  &  Loan 
Society  made  application  to  Burr  and  Dean 
to  sell  the  property,  or  such  part  thereof  as, 
in  their  discretion,  they  should  find  neces- 
sary to  sell  in  order  to  accomplish  the  objects 
of  the  trust.  Publication  was  then  made 
In  the  manner  prescribed  by  the  trust.  The 
conditions  of  the  sale  were  set  forth  In  the 
notice,  as  required.  Burr  and  Dean  "found 
It  necessary  to  sell  all  of  said  property,"  and 
"did  sell  the  property  at  public  auction  to 
the  highest  cash  bidder  therefor,  and  for  gold 
coin  of  the  United  States,  and  at  such  sale 
6ald  Savings  &  Loan  Society  became  the  pur- 
chaser of  the  land  and  premises  so  sold,  at 
and  for  the  sum  of  $17,250  cash,  gold  coin  of 
the  United  States;  said  Savings  &  Loan  So- 
ciety being  the  highest  and  best  bidder  there- 
for, and  said  sum  being  the  highest  amount 


bid  therefor  at  such  sale."  Thereafter,  Burr 
and  Dean  executed  and  delivered  to  pbJntif 
their  deed,  as  contemplated  by  tbe  trust,  and 
containing  the  recitals  therein  provided  far. 
Said  deed  was  duly  acknowledged  and  re- 
corded on  the  9th  day  of  February,  1881 
"On  the  12th  day  of  October,  1878,  in  oon- 
sideration  of  the  indebtedness  then  due  aad 
owing  upon  said  last-mentioned  promissory 
note,  and  under  the  provisions  of  said  last- 
mentioned  deed  of  trust  to  tbe  plaintiff  here- 
in, and  In  consideration  of  further  indul- 
gence granted  thereon  by  plaintiff,  the  aaM 
Denis  Mahoney  and  said  John  M.  Burnett, 
as  trustee  as  aforesaid,  executed  their  cer- 
tain indenture,"  renewing  and  continulBc 
their  liability  and  obligation  to  the  Savings 
&  Loan  Society  upon  that  certain  promissory 
note  for  $4,565,  dated  November  13.  1873,  and 
upon  the  guaranty  thereafter  executed  by 
said  John  M.  Burnett,  and  "each  undertook 
and  promised  to  pay  to  the  Savings  &  Loan 
Society  the  note  and  all  sums  of  money  re- 
maining unpaid  or  hereafter  to  become  die 
thereon,  and  jointly  and  severally  confirmed 
and  continued  until  full  payment  of  all  in- 
debtedness now  owing,  or  hereafter  to  be- 
come due,  the  trusts  created  and  the  grants 
made  by  that  certain  deed  of  trust  execute! 
by  said  Denis  Mahoney  to  E.  W.  Burr  and 
Benjamin  Dean,  bearing  date  May  22,  1S68." 
"On  the  25th  day  of  May,  1871,  money  was 
required  for  the  purposes  of  said  property, 
and  for  making  repairs  and  additions  to  tbe 
buildings  and  Improvements  thereon,  and  on 
the  5th  day  of  March,  1872,  additional  money 
was  required  for  the  purpose  of  protecuaf 
said  land  and  Improvements,  and  paying  cer- 
tain street  assessments  theretofore  imposed 
and  levied,  and  which  were  then  a  charge 
and  Hen  thereon;  and  plaintiff  loaned  and 
advanced  said  further  sums  of  money  to  be 
used,  and  which  .were  used,  for  the  purposes 
aforesaid,  to  wit,  on  said  25th  day  of  May, 
1871,  the  sum  of  $500,  and  on  said  5th  day 
of  March,  1872,  the  sum  of  $650."  On  these 
dates,  Denis  Mahoney  and  John  M.  Burnett 
"claiming  to  act  as  trustee,"*  executed  and 
delivered  to  plaintiff  their  promissory  note* 
for  these  amounts.  Burnett  signed  as  trot- 
tee  of  the  Mahoney  estate  Each  of  these 
notes  was  declared  by  the  makers  to  be  se- 
cured by  the  deed  of  trust  executed  by  Ma- 
honey to  Burr  and  Dean.  On  November  13. 
1873,  there  had  been  paid,  of  the  original 
note  of  $20,000,  all  but  $2,000.  There  were 
likewise  due  and  owing  to  the  bank  the  two 
promissory  notes  above  mentioned,  and  cer- 
tain sums  paid  for  taxes  upon  the  property. 
More  money  was  required  on  the  13th  day  of 
November,  1873,  by  Mahoney  and  Burnett 
"for  the  purpose  of  protecting  said  property, 
and  paying  certain  street  assessments  wbkh 
had  been  Imposed  upon  it,  and  which  were 
then  a  charge  and  a  lieu  upon  it."  Mahoney 
and  Burnett,  as  trustee,  were  without  fundi 
to  pay  such  assessment;  and  on  said  13rt 
day  of  November,  1873,  the  plaintiff,  at  tb* 
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instance  and  request  of  said  Ma  honey,  with 
the  knowledge  and  concurrence  and  at  the 
request  of  Burnett,  claiming  to  act  as  trus- 
tee, loaned  and  advanced  the  full  sum  of 
$249,  In  gold  coin,  "with  which  to  pay,  and 
which  was  used  to  pay,  such  street  assess- 
ments, and  to  discharge  the  Hen  thereof  up- 
on said  real  property."  The  sums  above 
mentioned,  with  interest,  including  the  $249 
last  referred  to,  aggregated  the  sum  of  $4,- 
565;  and,  on  this  day,  Mahoney  and  Burnett 
executed  and  delivered  to  plaintiff  their  prom- 
issory note  for  that  amount,  in  which  it  was 
declared  that  "this  note  is  secured  by  deed  of 
trust,  duly  stamped  according  to  law,  made 
by  Denis  Mahoney  to  K.  W.  Burr  and  B.  D. 
Dean,  dated  the  22d  day  of  May,  1865."  The 
note  was  signed:  "Denis  Mahoney.  John 
M.  Burnett,  Trustee  of  Mahoney  Estate." 
(The  quotations  are  from  the  findings.) 

1.  The  deed  from  Mahoney  to  Burr  and 
Dean  is  not  a  mortgage,  but  a  deed  of  trust. 
The  decisions  of  this  court  upon  such  instru- 
ments have  never  been  in  flux,  but,  to  the 
contrary,  have  been  set  and  consistent  since 
first  they  came  before  it  Moreover,  this 
precise  form  of  deed  has,  upon  more  than 
one  occasion,  been  construed  and  upheld. 
Koch  v.  Briggs,  14  Cal.  262;  Thompson  v. 
McKay,  41  Cal.  221;  Fuquay  v.  Stickney,  Id. 
587;  Whitmore  v.  Savings  Union,  50  Cal. 
149;  Grant  v.  Burr,  54  Cal.  300;  Bateman  v. 
Burr,  57  Cal.  483;  Durkln  v.  Burr,  60  Cal. 
360;  Society  v.  Deerlng,  66  Cal.  281,  5  Pac. 
353;  Partridge  v.  Shepard,  71  Cal.  477,  12 
Pac.  480;  More  v.  Calkins,  95  Cal.  435,  30 
Pac.  583.  It  transferred  the  legal  title  to 
the  trustees,  while  Mahoney  retained  the 
right  to  a  reconveyance  upon  payment,  and 
to  a  sale  as  provided  in  case  of  default. 
Nothing  in  Powell  v.  Patison,  100  Cal.  235, 
34  Pac.  676,  can  be  construed  as  militating 
against  the  interpretation  which  has  thus 
Invariably  been  given.  Moreover,  In  that 
case  the  instrument  under  consideration  was 
not  brought  up  for  review. 

2.  The  trial  court,  regarding  the  transac- 
tion of  November  13,  1873,  found  that  the 
note  for  $4,565,  made  by  Mahoney  and  Bur- 
nett, "was  taken  and  received  by  the  Sav- 
ings &  Loan  Society  in  payment  and  satis- 
faction and  extinguishment  of  all  sums  of 
money  then  due  it  by  Mahoney  or  Burnett, 
and  of  all  claims  and  demands  which  it  then 
had  against  said  Mahoney  and  Burnett,  or 
either  of  them."  So  finding,  it  properly  con- 
cluded that  by  this  payment  the  trust  was 
extinguished,  except  as  to  the  duty  of  the 
trustees  to  reconvey,  and  that  their  deed 
after  sale  was  in  contravention  of  the  trust, 
and  void.  As  is  said  in  the  first  brief  filed 
by  respondents'  counsel:  "Our  whole  argu- 
ment in  this  case  proceeds  upon  this  propo- 
sition: That,  the  debt  originally  secured  by 
the  Burr  and  Dean  deed  having  been  paid 
by  the  $4,565  note  and  the  novation  of  the 
original  indebtedness,  the  deed  by  Burr  and 
Dean  to  plaintiff,  being  in  contravention  of 


the  trust  was  absolutely  void,  and  conveyed 
no  title  whatever."  Divers  questions  have 
been  raised  in  later  briefs  filed  by  other 
counsel  for  respondents,  but,  as  said,  this 
finding,  wJtii  its  logical  sequitur  in  the  con- 
clusions oxjuv,  was  the  determinative  point 
In  the  trial  court.  The  finding  is  attacked 
as  wholly  unsupported  by  the  evidence.  By 
respondents  it  is  contended  that  there  is  at 
least  a  conflict  of  evidence,  and  that,  under 
the  rule,  it  will  not  be  disturbed.  The  evi- 
dence said  to  raise  a  conflict  is  the  presump- 
tion that  an  obligation  delivered  up  to  a 
debtor  has  been  paid;  that  the  ordinary 
course  of  business  has  been  followed  (Code 
Civ.  Proc  §  1963,  subds.  9,  20);  and  the  cir- 
cumstances of  the  cancellation  and  surren- 
der of  the  $20,000  note,  the  satisfaction  and 
cancellation  of  It  upon  the  books  of  the  bank, 
and  the  taking  of  the  new  note,  to  which 
Burnett  affixed  his  signature  as  joint  maker 
with  Mahoney.  Appellant  claims  that  there 
is  no  evidence  to  support  the  finding  that  the 
note  was  entered  as  satisfied  and  canceled 
upon  the  books  of  the  bank.  There  is  no 
direct  evidence  to  that  effect.  The  books  of 
the  bank  were  not  Introduced,  and  that  part 
of  the  finding,  if  it  has  support,  must  derive 
it  from  the  inference  drawn  from  the  fact  of 
delivery  and  Its  circumstances,— a  deduction 
from  this  fact  warranted  by  the  course  of 
business.  Id.  §  1960,  subd.  2.  But  disput- 
able Inferences  or  presumptions,  while  evi- 
dence, are  evidence  the  weakest  and  least 
satisfactory.  They  are  allowed  to  stand,  not 
against  the  facts  they  represent,  but  in  lieu 
of  proof  of  them.  The  fact  being  proven 
contrary  to  the  presumption,  no  conflict 
arises.  The  presumption  Is  simply  overcome 
and  dispelled.  It  Is  the  general  rule  that 
one  executory  contract  does  not  extinguish 
another.  It  Is  also  the  rule  that  there  must 
be  an  express  agreement  or  understanding  to 
that  effect  before  another  note,  bill,  or  check 
extinguishes  and  satisfies  the  indebtedness 
evidenced  by  an  earlier  one.  Without  multi- 
plying authorities  upon  these  propositions,  it 
is  sufficient  to  refer  to  Comptoir  D'Escompte 
de  Paris  v.  Dresbach,  78  Cal.  15,  20  Pac,  28, 
where  the  California  cases  are  collated.  In 
passing,  it  may  be  said  that  it  is  a  matter  of 
grave  doubt  whether  the  finding  under  con- 
sideration fills  the  required  measure  as  a 
finding.  It  is  silent  as  to  any  agreement  be- 
tween the  parties,  and  merely  declares  that 
the  $4,565  note  was  received  in  payment 
Comptoir  D'Escompte  de  Paris  v.  Dresbach, 
supra.  But  conceding,  though  not  deciding, 
that  the  finding  is  sufficient  in  this  regard,  it 
is  without  evidence  to  sustain  it  The  pre- 
sumptions and  inferences  must  give  way  to 
the  facts,  as  testified  to  by  witnesses  who 
were  parties  to  the  transaction;  and,  as  to 
the  evidence  of  these  witnesses,  there  is  not 
only  no  conflict,  but  it  Is  singularly  har- 
monious in  showing  that  the  note  was  nei- 
ther given  nor  received  in  payment  of  the 
pre-existing  indebtedness.    Burnett  testifies 
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that  he  and  Mahoney  went  to  the  bank  for 
more  money;  that  Burr  thought  they  should 
"clear  up"  the  small  notes,  and  give  a  new 
note  for  the  balance,  which  was  done;  that 
he  signed  the  note  as  trustee  htffcuse  Bun- 
required  it  to  be  done.  He  (Bur^Pthought  It 
should  be  done  for  the  security  of  the  bank. 
"Q.  Now,  when  you  and  Mr.  Mahoney  went 
to  the  bank,  and  this  note  for  $4,565  was  exe- 
cuted, it  was  not  for  the  purpose  of  paying 
off  the  $20,000  note?  A.  No,  sir;  our  purpose 
was,  as  Mr.  Burr  expressed  it,  to  clean  up 
these  two  notes  and  whatever  balance  was 
necessary,— to  clean  up  whatever  was  out- 
standing there.  Q.  Well,  what  was  the  pur- 
pose of  your  going  there?  It  was  not  to  pay 
the  $20,000  note?  A  No,  sir.  Q.  But  to  get 
more  money  wherewith  to  pay  these  charges 
on  the  property?  A.  Yes,  sir.  Q.  The  intent 
of  this  note  was  simply  to  aggregate  the  ex- 
isting amounts  in  one  sum,  and  to  evidence 
the  indebtedness  by  this  note.  That  was  the 
purpose  of  giving  the  one  note,  as  you  have 
related,  was  it  not?  A.  That  was  the  inten- 
tion." Burr,  the  other  party  to  the  transac- 
tion, and  president  of  the  bank,  testified: 
"It  was  at  my  suggestion  that  the  consolida- 
tion was  made  into  this  one  note.  The  cash- 
ier probably  suggested  it  to  me  that  we  had 
better  make  It  into  one  note.  The  consoli- 
dation was  merely  to  facilitate  the  bookkeep- 
ing of  the  bank.  Q.  Under  what  circumstan- 
ces was  this  note  for  $4,565  made  and  taken? 
A.  At  the  exclusive  discretion  of  the  presi- 
dent Not  for  the  purpose  of  paying  any- 
thing, but  to  consolidate  the  debt,  in  the  dis- 
cretion of  the  president,  without  reference  to 
the  board."  Such  is  the  unconfllcting  testi- 
mony. The  circumstances  of  the  transac- 
tion, it  Is  true,  may  be  used  to  determine  the 
character  of  the  exchange.  But  the  circum- 
stances, to  prevail,  must  be  such  as  to  estab- 
lish the  mutual  agreement  of  the  parties. 
Hart  v.  Boiler,  15  Serg.  &  R.  163;  Brown  v. 
Dunckel,  46  Mich.  32,  8  N.  W.  537.  Here 
the  circumstances,  so  far  from  raising  a  con- 
flict, are  in  perfect  adjustment  to  the  acts 
and  declarations  of  the  parties.  Burnett's 
evidence  shows  that  he  believed  that  in  sign- 
ing as  trustee  he  was  binding  the  interest* 
of  his  beneficiaries,  as  the  money  was  all 
used  for  the  purposes  of  the  property.  The 
$4,565  note  itself  declares  In  terms  that  It  is 
secured  by  the  bank's  deed  of  trust.  Bur- 
nett and  Mahoney  subsequently  asked  for 
postponement  of  the  sale  about  to  be  made 
under  the  terms  of  the  trust,  and  by  writing 
again  solemnly  ratified  and  confirmed  the  in- 
strument. Nor,  if  the  rule  of  knowledge  of 
the  law  invoked  by  respondents'  counsel  be 
applied  in  all  rigidity,  is  the  situation  of  the 
parties  to  this  transaction  altered  In  the 
slightest;  for  If,  as  counsel  contend,  the 
agreement  was  one  of  satisfaction  and  pay- 
ment, and  if  the  bank  was  chargeable  with 
this  knowledge,  so  also  were  Burnett  and 
Mahoney.  Then  Burnett  and  Mahoney  should 
have  Immediately  demanded  a  reconveyance, 


but  they  never  did.  They  should  not  have 
Inserted  the  misleading  clause  In  the  $4,565 
note,  securing  it  by  the  extinguished  trust 
deed,  but  they  did.  They  should  not  have 
asked  a  postponement  of  the  sale,  and  rati- 
fied In  writing  the  trust  deed,  but  should 
have  enjoined  the  sale,  and  had  a  court  of 
equity  declare  the  trust  satisfied  and  dischar- 
ged. Each  and  every  circumstance  points 
irresistibly  to  the  one  conclusion  that  there 
was  no  agreement  of  payment  between  the 
parties,  and  that  the  $4,565  note  was  not  ac- 
cepted for  such  purpose.  And  this  aside 
from  the  consideration— which,  nevertheless, 
Is  important— that,  If  the  bank  had  taken  the 
$4,565  note  in  payment,  It  was  taking  an  un- 
secured debt  for  one  fully  secured.  This  fact 
alone,  it  is  uniformly  held,  raises  a  strong 
presumption  against  payment,  whether  the 
new  paper  be  by  the  same  maker,  or,  as  here, 
bears  an  additional  name.  2  Daniel,  Neg. 
Inst.  (4th  Ed.)  §§  748,  1260,  et  seq.;  1  Jones, 
Mortg.  (4th  Ed.)  §  924  et  seq.;  Plnney  v. 
Klmpton,  46  Vt  83;  Dayton  Nat  Bank  v. 
Merchants'  Nat  Bank,  37  Ohio  St  209;  Moses 
v.  Trice,  21  Grat.  567.  Finally,  it  may  be 
added  that  the  facts  bring  the  finding  within 
the  rule  declared  In  Field  v.  Shorb,  99  CaL 
662,  34  Pac.  504. 

3.  It  is  next  contended  by  respondents  that 
the  optional  payments  or  advances  made  by 
appellant  after  it  had  actual  knowledge  of 
Mahoney's  later  deed  to  Burnett  could  not  be 
covered  by  the  trust  deed;  that  the  sale  was 
for  a  sum  much  larger  than  the  amount  with 
which  the  property  was  therefore  chargeable; 
that  this  sum  was  fixed  by  appellant  in  Its 
demand  upon  the  trustees  to  sell;  that  appel- 
lant was  the  purchaser,  with  notice  of  these 
facts;  and  that  the  sale  is  therefore  void. 
The  rule  In  this  state  as  to  optional  advances 
made  by  a  prior  mortgagee,  though  opposed 
elsewhere  by  authority  of  great  respectabili- 
ty (1  Jones,  Mortg.  [5th  Ed.]  §  373),  may  be 
taken  as  declared  in  Tapia  v.  Demartini,  77 
Cal.  387,  19  Pac  641:  "But  the  lien  of  the 
mortgage  cannot  be  enforced  against  subse- 
quent incumbrancers,  of  which  the  mortgagee 
has  actual  notice,  for  advances  or  indorse- 
ments made  or  given  after  such  notice.  The 
notice  must  be  actual.  Constructive  notice, 
by  the  recording  of  subsequent  incumbrances. 
Is  not  enough."  And,  notwithstanding  the 
differences  existing  between  a  mortgage  and 
an  instrument  like  the  one  in  question,  the 
same  rule  may  justly  be  made  applicable  to 
both.  The  court  found  that  from  and  after 
the  recording  of  the  deed  from  Mahoney  to 
Burnett,  "plaintiff  and  Burr  and  Dean  had 
full  knowledge  of  said  deed  and  its  contents." 
This  language  is  neither  apt  nor  satisfactory. 
It  leaves  in  uncertainty  whether  the  court 
meant  actual  knowledge,  or  the  constructive 
knowledge  which  follows  recordation.  Un- 
der the  latter  Interpretation,  It  Is  Insufficient. 
Actual  knowledge  alone  will  bind  the  prior 
mortgagor.  Under  the  former  interpretation 
the  evidence  does  not  support  it  In  all  its 
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scope.  The  deed  to  Burnett  was  recorded  | 
March  8,  1809.  Upon  May  25,  1871,  Bur- 
nett' signed  the  $500  note  to  appellant  as 
"trustee  of  the  Mahoney  estate."  Assuming 
that  this  signature  was  sufficient  to  give  the 
bank  actual  notice  upon  that  date,  no  in- . 
tendinent  of  law,  to  which  our  attention  has 
been  called,  would  operate  to  throw  that  no- 
tice back  more  than  two  years,  to  the  date 
of  the  recordation  of  Burnett's  deed;  yet 
the  record  discloses  no  other  prior  actual  no- 
tice. However,  appelant  had  actual  notice  at 
least  as  early  as  May  25,  1871,  and,  as  most 
of  the  payments  or  advances*  were  made  aft- 
er that  date,  the  effect  of  them  upon  the 
status  of  the  parties  is  yet  to  be  determined. 
The  situation  on  May  25,  1871,  taking  that 
as  the  date  of  the  actual  notice,  is  said  by 
respondents'  counsel  to  be "  sufficiently  ad- 
vantageous to  support  his  contention.  Most 
of  the  moneys  for  which  the  property  was 
sold  were  laid  out  after  that  date.  Powers 
of  sale  under  trust  deeds  or  mortgages,  it  is 
true,  will  be  strictly  construed.  Flower  v. 
El  wood,  66  111.  449;  Sears  v.  Livermore,  17 
Iowa,  297.  And  the  acts  of  the  trustees  in 
contravention  of  the  trust  are  void.  Civ.  • 
Code,  §  870.  But  it  does  not  follow  that  any 
sale  made  under  such  a  power  is  void,  or 
even  voidable,  because  made  for  an  amount 
greater  than  the  secured  debt.  In  Spencer 
v.  Annan,  4  Minn.  542  (Gil.  426),  relied  on  by 
respondents,  the  amount  due  was  $964.62, 
and  the  notice  of  sale  was  for  $1,606.60.  The 
court  said:  "We  do  not  hold  that  It  is  abso- 
lutely necessary  to  state  with  certainty  the 
exact  amount  legally  due,  for  a  party,  under 
a  mistake  of  law  or  fact,  may  honestly  claim 
more  than  by  law  he  would  be  entitled  to, 
and,  if  the  other  party  is  not  shown  to  be 
prejudiced  thereby,  the  sale  should  not  be 
disturbed.  The  mortgagee  may  estimate  the 
amount  according  to  the  strict  terms  of  the 
contract,  or  may  err  simply  in  a  computation 
of  the  interest,  and  if,  under  such  circum- 
stances, he  claims  more  than  he  can  legally 
recover,  it  does  not  necessarily  vitiate  the 
sale.  Perhaps  any  amount  within  the  terms 
of  the  contract  may  in  good  "faith  be  claim- 
ed without  affecting  the  legality  of  the  no- 
tice. But  we  do  hold  that  a  party  cannot 
arbitrarily  or  wantonly  claim  in  his  notice 
a  sum  which  neither  the  terms  of  the  con- 
tract, nor  any  legitimate  calculation  based 
thereon,  will  justify."  It  was  found  in  that 
case  that  the  sum  claimed  exceeded  by  more 
than  one-half  "the  amount  which  any  cal- 
culation based  upon  the  note  would  produce," 
and  therefore  the  sale  was  set  aside,  as  ir- 
regular, under  direct  proceedings  instituted 
for  that  purpose.  In  Ormsby  v.  Tarascon,  3 
Lltt.  (Ky.)  404,  also  relied  upon,  the  sale  was 
not  only  for  an  amount  much  larger  than  was 
due,  and  for  an  installment  not  due,  but  the 
circumstances  evidenced  actual  fraud  and  col- 
lusion between  the  parties  to  the  sale;  and 
"for  this  reason,"  says  the  court,  "the  sale 
ought  not  to  be  allowed  to  stand."   In  that 


case,  Ormsby  was  seeking,  under  direct  pro- 
ceedings in  equity,  to  redeem,  and  it  is  Anally 
held  that  the  title  obtained  by  the  sale  was 
not,  under  these  circumstances,  freed  from 
this  equity.  But,  besides  these  cases  cited 
by  counsel,  there  are  others  elucidating  the 
true  principle.  Thus  in  Ramsey  v.  Mefrlam, 
6  Minn.  168  (Gil.  104),  the  case  of  Spencer 
v.  Annan  is  discussed  and  distinguished. 
Any  amount  within  the  terms  of  the  se- 
curity, it  is  held,  may  be  claimed  in  the  no- 
tice; and,  if  the  sale  Is  for  an  actual  excess, 
"there  are  other  and  more  appropriate  means 
of  redress"  than  an  action  to  set  aside  the 
sale,  viz.  an  action  to  recover  the  surplus. 
So  In  Butterfield  v.  Farnham,  19  Minn.  85 
(Gil.  58),  the  amount  due  was  $26,916.  The 
sale  was  for  $34,251,— an  excess  of  over  $7,- 
000.  It  was  held  that,  in  the  absence  of 
fraud  or  actual  Injury,  the  claiming  of  more 
than  Is  legally  due  or  stipulated  for  in  the 
contract  cannot  affect  the  validity  of  the 
sale.  That,  while  a  claim  which  would  nec- 
essarily have  the  effect  to  deter  bidders 
would  be  held  fraudulent  In  law,  there  is  no 
rule  of  law  by  which  the  claim  of  such  an 
excess  must  be  held  necessarily  to  have  such 
an  effect,  and  under  existing  circumstances 
it  cannot  be  said  that  it  would  do  so.  The 
doctrine  of  Spencer  v.  Annan,  supra,  is  sub- 
jected to  the  modification  that,  even  if  the 
excess  be  arbitrarily  and  wantonly  claimed, 
it  will  not  affect  the  sale,  unless  its  amount 
was  such  as  to  deter  bidders.  "As  to  the 
mortgagor  and  those  claiming  under  him, 
they  knew  what  was  due.  No  false  claim 
could  affect  them,  and  for  the  excess  for 
which  the  property  was  sold  the  mortgagor 
had  his  recovery."  In  Bowers  v.  Hechtman, 
45  Minn.  238,  47  N.  W.  792,  it  is  said:  "Per- 
haps there  may  be  cases  where  the  amount 
claimed  to  be  due  would  be  so  excessive,  and 
so  wholly  unwarranted  by  anything  in  the 
terms  of  the  mortgage,  as  to  furnish  in  itself 
intrinsic  evidence  of  fraud  on  part  of  the 
mortgagee,  and  of  consequent  prejudice  to 
the  owner  of  the  mortgaged  premises.  But 
the  rule  is  that  claiming  In  the  notice  more 
than  is  due  on  the  mortgage  will  not  affect 
the  validity  of  the  sale,  unless  it  appeared 
that  it  was  done  with  a  fraudulent  purpose, 
or  that  it  has  resulted  In  actual  injury  to  the 
mortgagor."  The  rule  may  thus  be  stated: 
A  sale  under  power  for  a  larger  sum  than  the 
amount  due  Is  valid  in  the  absence  of  proof 
of  fraud,  or  that  the  property  or  the  rights  of 
the  mortgagor  are  injuriously  affected,  or 
that  bidders  were  deterred  from  attending 
the  sale.  Jencks  v.  Alexander,  11  Paige,  619; 
Hamilton  v.  Lubukee,  51  111.  415;  Falrman 
v.  Peck,  87  111.  160.  In  this  case  the  sums 
for  which,  in  the  aggregate,  the  property  was 
sold  were  not  only  expressly  contemplated 
by  the  deed  of  trust,  but  they  were  each  and 
all  paid  out,  witnln  the  terms  of  the  trust, 
for  the  benefit  of  the  property.  If  any  one  of 
them  was  a  sum  not  properly  chargeable  in 
the  notice  of  sale,  it  was  not  because  it  had 
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not  been  paid,  and  not  because  Its  payment 
contravened  the  trust,  but  solely  because  of 
the  Intervening  rights  of  the  beneficiaries  un- 
der the  Burnett  deed.  But  the  beneficiaries 
were  not  purchasers  or  incumbrancers  for 
value.  The  consideration  for  which  they  re- 
ceived Maboney's  Interest  was  a  good  con- 
sideration, but  it  was  not  a  valuable  one. 
The  later  payments  or  outlays  by  the  bank 
were  not  optional  advances  taken  by  Ma- 
honey,  and  put  In  his  own  pocket  They 
are  found  by  the  court  to  be  payments  made 
to  be  used,  and  which  were  used,  to  pay 
street  assessments  and  taxes,  and  to  im- 
prove the  property.  They  were  all  for  the 
preservation  and  benefit,  not  only  of  ap- 
pellant's security,  but  equally  of  the  bene- 
ficiaries' Interest  in  the  land.  As  to  the 
payment  of  the  taxes  and  other  superior 
liens,  it  is  sufficient  to  say  that  appellant 
could  have  paid  them  to  protect  its  security, 
and  beld  the  property  for  such  payments, 
without  any  express  authority.  1  Jones, 
Mortg.  f  358;  Insurance  Co.  v.  Newell  (Sup.) 
28  N.  Y.  Supp.  913.  The  right  depends,  not 
upon  express  contract,  but  upon  the  general 
principles  of  equity.  As  to  many  of  the  other 
payments,  Burnett,  as  trustee,  not  only  sanc- 
tioned and  ratified  them  so  far  as  he  had  the 
power,  but  requested  the  making  of  them 
both  orally  and  In  writing,  and  signed  as  trus- 
tee the  promissory  notes  evidencing  them. 
Nor  is  it  at  all  apparent  that  Burnett's  acts 
in  subjecting  the  interest  of  his  beneficiaries 
to  the  terms  of  the  Burr  trust  deed  were 
In  contravention  of  his  trust  and  void.  To 
make  improvements,  he  was  authorized  "to 
raise  money,  by  mortgage  or  otherwise,  on 
said  property,  •  •  •  and  to  pay  the  same 
•  •  •  out  of  the  rents  and  profits  of  the 
whole  of  said  property,  after  deducting  so 
much  as  may  be  necessary  for  the  support  of 
said  children."  The  express  power  to  raise 
money  upon  the  property  by  mortgage  or  oth- 
erwise Is  conferred.  He  could  not  raise  mon- 
ey "by  mortgage  on  said  property"  without 
subjecting  the  corpus  of  the  property  to  the 
lien  of  the  mortgage  The  direction  for  pay- 
ment out  of  the  rents  and  profits  Is  not  the 
designation  of  a  fund,  within  the  meaning 
of  the  cases.  It  is  simply  a  direction.  To 
hold  that  the  language  means  merely  that,  if 
he  desired  to  make  improvements  upon  the 
property,  he  could  do  so  only  out  of  the  sur- 
plus rents  and  profits,  Instead  of  Investing 
them,  renders  meaningless  and  Inoperative 
the  power  to  mortgage.  If  the  Instrument 
meant  only  that,  it  should,  as  It  easily  could, 
have  been  aptly  expressed.  But  the  deter- 
mination of  the  main  question  under  consid- 
eration is  not  essentially  affected  by  the  in- 
terpretation of  the  Burnett  deed.  It  Is  ap- 
parent that  the  moneys  for  which  the  prop- 
erty was  sold  were  actually  disbursed  under 
the  terms  of  the  trust;  that  there  was  no 
fraud  In  the  bank's  dalm  ito  recover  them; 
that  the  payment  of  many  of  them  was  re- 
quested by  both  Mahoney  and  Burnett;  that 


Mahoney  and  Burnett  bad  actual  notice  d 
the  amount  for  which  It  waa  proposed  to  sell 
the  property,  and  the  time  of  the  sale;  the 
the  sale  was  from  time  to  time  postponed  at 
their  joint  request;  that  they,  with  6w 
knowledge,  undertook  to  ratify  the  Burr  trot 
deed  until  full  payment  of  all  indebted** 
due  from  them,  or  either  of  them,  to  the  bant 
Upon  the  other  hand,  it  la  not  apparent  tint 
Mahoney,  or  the  beneficiaries,  or  the  property 
suffered  in  any  of  their  rights  under  the  nk, 
or  that  bidders,  by  reason  of  any  of  the 
acts  of  the  bank,  were  deterred  from  attend- 
ing it  Moreover,  this  ground  of  attack  sees* 
never  to  have  been  presented  In  the  trial 
court,  and  was  not  raised  by  the  first  brief 
of  respondents  here  filed.  The  consideration 
was  not  In  the  mind  of  the  chancellor  in  de- 
ciding the  case.  Usually,  attacks  such  as  this 
are  made  In  direct  proceedings,  accompanied 
by  an  offer  to  do  equity.  No  pleading  in  the 
case  presents  the  proposition,  nor  Is  any  of- 
fer made  to  restore  to  the  bank  any  of  tin 
moneys  by  It  admittedly  paid.  It  cannot,  un- 
der all  these  circumstances,  be  here  held  that 
the  sale  was  either  void  or  voidable. 

4.  The  complaint  pleaded  ownership  hi 
plaintiff.  The  court.  In  very  voluminous  find- 
ings, set  forth  the  specific  probative  facta 
and  circumstances  of  the  transactions  of  the 
parties,  and  went  no  further.  Under  its  con- 
clusions of  law,  separately  stated,  is  foond 
this  language:  "And,  as  conclusions  of  law, 
this  court  finds  that  plaintiff  was  not  at  the 
time  of  the  commencement  of  this  action,  or 
on  the  29th  day  of  December,  1S81.  or  at  any 
other  times,  the  owner  or  seised  in  fee  •  •  • 
of  the  land  in  the  complaint  described."  Re- 
spondents contend  that  this  Is  a  misplaced 
finding  of  fact  and  that  not  being  attacked.  It 
must  stand,  and  will  support  the  judgment 
In  aid  of  this  contention  are  cited  Jones  f. 
Clark,  42  Cal.  192;  Breuner  v.  Insurance  Co, 
51  Cal.  107;  Smith  v.  Acker,  82  Cal  217; 
Bath  v.  Valdez,  70  Cal.  355,  11  Pac  724; 
Foot  v.  Murphy,  72  Cal.  105,  13  Pac.  1«£ 
Burton  v.  Burton,  79  Cal.  490.  21  Pac  S47; 
Millard  v.  Legion  of  Honor,  81  CaL  342,  21 
Pac  864;  and  Spargur  v.  Heard,  90  CaL  228. 
27  Pac  198.  Other  cases  could  be  added  » 
this  list  but  an  examination  of  them  win 
disclose  that  they  are  alike  In  their  essentia! 
features.  In  each  of  them  the  appellant  iraa 
seeking  to  overthrow  the  judgment  because 
of  the  alleged  absence  of  a  finding.  A  snU- 
clent  finding  had  been  placed  In  the  conch* 
sion8  of  law,  and  in  nearly  If  not  quite  all  of 
the  cases  It  was  the  finding  of  a  simple  un- 
mixed, ultimate  fact  Under  such  dream- 
stances  this  court  evinced  a  natural  and 
strong  unwillingness  to  consider  so  technical 
an  objection,  and  to  reverse  a  case  fairly 
tried,  and  set  aside  a  judgment  Justly  girta, 
because  of  a  mere  clerical  misprision.  8o  la 
Millard  v.  Legion  of  Honor.  81  CaL  340.  21 
Pac.  864,  It  said,  "But  surely  the  main  object 
[of  findings]  was  not  to  afford  a  cover  under 
which  a  losing  party  might  successfully  set 
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a  trap  to  capture  a  just  judgment"  But  the 
rule  laid  down  In  the  above  cases  is  not  one 
which  permits  of  extension.  It  was  an- 
nounced to  aid  the  ends  of  justice,  not  to  de- 
feat them.  Paraphrasing  the  language  above 
quoted,  surely  the  main  object  of  findings 
was  not  to  afford  a  cover  under  which  the 
prevailing  party  might  successfully  set  a 
trap  to  hold  an  unjust  judgment.  The  statr 
ute  Imposes  upon  the  judge  the  duty  of  stat- 
ing separately  his  findings  of  fact  and  his 
conclusions  of  law.  Code  Civ.  Proc.  §  633. 
The  reason  is  obvious,— that  the  court  may 
examine  the  facts  found,  and  see  whether  ot 
not  they  justify  the  conclusions  of  law  and 
the  judgment  supported  by  them.  Emeric  v. 
Alvarado,  64  Cal.  603,  2  Pac.  418.  It  is  true 
that  ownership  may  be  pleaded  and  found  as 
an  ultimate  fact  No  reference  is  needed  to 
the  numerous  cases  so  holding.  But  it  Is 
equally  true  that  ownership  may  be  pleaded 
as  a  conclusion  of  law,  and  may  be  determin- 
ed by  the  court  as  such  a  conclusion,  and  not 
as  a  fact.  Thus,  in  Turner  v.  Whjte,  73  Cal. 
299,  14  Pac.  794,  this  court  said:  "It  is  per- 
fectly true  that  in  general  an  allegation  that 
a  party  is  the  owner  of  real  property  is  an 
allegation  of  an  ultimate  fact  and  not  of  a 
conclusion  of  law.  But  as  held  in  Levins  v. 
Rovegno,  71  Cal.  273,  12  Pac.  161,  the  same 
averment  or  statement  may  be  of  a  fact  or  of 
a  conclusion,  according  to  the  context." 
Levins  v.  Rovegno,  supra,  is  precisely  In 
point.  There,  as  here,  the  court  found,  "as 
a  conclusion  of  law,  that  the  defendants  are 
the  owners  in  fee  simple";  and  this  court, 
after  an  elaborate  discussion  of  the  subject 
of  findings,  declared  that  the  court  below 
properly  treated  the  ownership  as  a  conclu- 
sion of  law  to  be  deduced  from  the  facts 
found.  So,  here,  It  was  by  reason  of  the 
facts  found,  the  previous  payment  by  Ma- 
honey,  and  the  consequent  extinguishment  of 
the  trust  deed,  that  the  court  concluded  that 
the  trustees'  deed  to  the  bank  conveyed  no 
title,  and  that  consequently  plaintiff  never 
was  the  owner.  If  it  be  not  clear  that  the 
statement  Is  one  of  fact  this  court  will  be  re- 
luctant to  take  it  from  its  context  and  treat 
it  as  a  fact.  Haynes,  New  Trials  &  App. 
5  242.  Still  further,  If  It  be  regarded  as  a 
misplaced  finding  of  fact,  or  a  mixed  matter 
of  law  and  fact  which  should  be  treated  as 
a  finding,  It  is  nevertheless  a  finding  drawn 
from  the  special  fact  of  payment.  If  full 
authority  is  not  to  be  given  to  the  declara- 
tion of  the  judge,  who,  by  putting  It  In  the 
conclusions,  holds  out  that  he  has  reached 
the  result  by  the  application  of  the  law  to 
the  facts,  at  least  some  weight  must  be  ac- 
corded to  his  action,  unless  the  error  Is  mere- 
ly a  misprision.  Treating  It  then  as  a  find- 
ing, it  is  a  finding  drawn  from  the  facts  pre- 
viously found.  But  a  general  finding,  drawn 
as  a  conclusion  from  facts  previously  found, 
cannot  stand  If  the  specific  facts  do  not  sup- 
port It  People  v.  Reed,  81  Cal.  76,  2t  Pac. 
474;  Geer  v.  Sibley,  83  Cal.  4,  23  Pac.  220. 
v.39p.no.9— 59 


The  specific  facts,  as  has  been  shown,  do  not 
support  it  For  the  foregoing  reasons  the 
order  and  judgment  appealed  from  are  re- 
versed, and  the  cause  remanded. 

We  concur:  BEATTY,  C  J. ;  GAROUTTE, 
J.;  VAN  FLEET,  J.;  McFARLAND,  J.; 
TEMPLE,  J. 

HARRISON,  J.,  deeming  himself  disquali- 
fied, did  not  participate  in  this  decision. 


(lOfl  Cal.  580) 

CHEVALIER  v.  COMMINS  et  al.   (No.  15,- 
704.) 

(Supreme  Court  of  California.  March  24, 1895.) 
Review  on  Appeal— Fraudulent  Conveyances. 

1.  A  verdict  will  not  be  disturbed  on  the 
ground  that  the  witness  on  whose  testimony  it 
rests  is  not  worthy  of  credit. 

2.  An  agreement  between  a  saloon  keeper 
and  a  merchant  selling  him  goods  that,  in  case 
he  becomes  insolvent  he  will  turn  over  his  stock 
of  goods  to  the  merchant  is  void  as  against  cred- 
itors, as  in  direct  contravention  of  the  insolvent 
act. 

3.  A  bill  of  sale  by  an  insolvent  saloon  keep- 
er of  his  entire  business  is,  as  against  creditors, 
prima  facie  fraudulent 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John  Hunt 
Judge. 

Action  by  George  F.  Chevalier  against  Ed- 
ward Commins  and  others.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Mullany,  Grant  &  dishing  and  Wm.  Grant, 
for  appellants.  Geo.  A.  Rankin,  for  respond- 
ent 

VAN  FLEET,  J.  Plaintiff  brings  this  ac- 
tion, as  assignee  In  insolvency  of  one  Healy, 
to  recover  certain  personal  property,  or  its 
value,  which  It  Is  alleged  was  transferred  by 
said  Healy  to  defendants  within  one  month 
before  the  filing  of  the  petition  In  Insolvency, 
with  a  view  to  give  a  preference  to  the  de- 
fendants, and  with  reasonable  cause  by  the 
latter  to  believe  said  Healy  was  Insolvent  In 
violation  of  section  55  of  the  Insolvent  act  of 
1880.  Verdict  and  Judgment  were  for  plain- 
tiff, and  from  the  Judgment  and  an  order  de- 
nying a  new  trial  the  defendants  appeal. 

1.  It  Is  contended  that  the  evidence  Is  In- 
sufficient to  sustain  the  verdict;  that  It  estab- 
lishes without  conflict  that  defendants  in  tak- 
ing the  transfer  acted  in  the  utmost  good 
faith,  upon  a  valuable  consideration,  and  with- 
out cause  to  believe  that  Healy  was  Insolvent, 
or  that  he  was  making  said  transfer  In  con- 
templation of  Insolvency;  and,  further,  that  it 
appears  without  controversy  that  the  transfer 
was  made  and  accepted  In  pursuance  of  a  ver- 
bal understanding  made  between  defendants 
and  Healy  in  1890,  whereby  the  latter  agreed 
that  In  consideration  of  defendants'  (who  were 
wholesale  liquor  dealers)  selling  Healy  goods 
on  credit  with  which  to  carry  on  business,  the 
latter  would  trade  with  no  other  house,  and, 
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If  at  any  time  he  .failed  in  the  business  or 
should  cease  to  carry  it  on,  he  should  turn  the 
place  and  stock  on  hand  over  to  the  defend- 
ants. The  transfer  complained  of  was  made 
by  the  insolvent,  Healy,  who  was  carrying  on 
the  business  of  saloon  keeping,  by  a  bill  of 
sale  made  January  27, 1892,  whereby  he  trans- 
ferred to  defendants  his  entire  stock  in  trade, 
saloon  fixtures,  and  furniture  of  every  kind, 
accompanied  by  possession  of  the  saloon.  Up- 
on the  question  as  to  the  purpose  and  intent 
with  Which  this  transfer  was  made,  Healy 
testified  on  behalf  of  plaintiff:  "I  was  not  able 
to  attend  to  my  business  myself  at  that  time. 
I  was  at  home  at  the  time  of  this  transfer.  I 
was  sick,  and  Thomas  Donohue  was  running 
the  business.  I  saw  on  that  day  that  I  would 
be  unable  to  pay  my  bills  as  they  came  due, 
and  for  that  reason  I  turned  over  my  business 
to  the  defendants.  I  had  friendship  for  E. 
Commins  &  Co.  In  a  business  way.  They 
started  me  up,  and  that  was  all;  nothing  more 
than  in  a  business  way.  I  sent  Thomas  Don- 
ohue to  the  place  of  E.  Commins  &  Co.,  to  see 
them  with  reference  to  turning  the  saloon  and 
business  over  to  them.  Q.  Why  did  you  not 
send  to  some  of  your  other  creditors  Instead 
of  to  Mr.  Commins?  A.  They  were  my  heav- 
iest creditors,  and  I  thought  it  was  only  right 
to  turn  the  place  over  to  them.  I  intended  to 
give  them  the  preference;  that  is  why  I  sent 
down  a  man  to  turn  the  place  over  to  them.  I 
do  not  know  what  goods  I  had  in  the  place  on 
the  27th  of  January,  1892,  that  I  had  bought 
from  E.  Commins  &  Co.,  or  what  goods  I  had 
there  that  I  had  bought  from  other  parties." 
One  Donohue  testified:  "I  was  barkeeper  for 
Mr.  Healy,  and  remember  the  bill  of  sale  or 
assignment  to  E.  Commins  &  Co.  from  Mr. 
Healy.  I  went  down  to  see  Mr.  E.  Commins 
myself.  Mr.  Healy  owed  considerable  money 
then,  and  could  not  pay  his  bills,  and  be  turn- 
ed the  place  over  to  Mr.  Commins.  January 
28,  1892,  was  steamer  day,  and  we  expected 
bills  to  be  presented  on  that  day;  but  I  do  not 
know  the  amount  of  bills  that  were  expected. 
The  bills  due  amounted  to  $1,500  or  $1,600,  as 
near  as  I  can  judge.  We  did  not  have  any 
money  to  pay  those  bills  with,  and  there  was 
not  enough  of  goods  on  hand  to  pay  that 
amount.  I  went  on  behalf  of  Mr.  Healy 
down  to  see  Mr.  E.  Commins,  and  I  called  up- 
on him  on  the  27th  day  of  January,  1892,  and 
saw  himself,  and  told  him  how  there  were 
bills,  and  that  Mr.  Healy  was  sick,  and  was 
not  able  to  attend  to  his  business,  and  that  he 
had  no  money  to  meet  those  bills  to-morrow, 
being  collection  day,  and  that  he  wanted  to 
turn  the  place  over  to  him.  He  said:  'All 
right.  I  will  make  a  bill  of  sale,  and  you  can 
take  it  out  to  Mr.  Healy,  and  have  him  sign  it, 
and  bring  it  back  to  me,  and  I  will  go  down 
and  take  possession  of  the  place.'  I  did  so.  I 
took  the  bill  of  sale  out  to  Mr.  Healy,  and  had 
him  sign  It,  and  brought  It  back  to  Mr.  Com- 
mins, and  gave  It  to  him,  and  he  told  me  to 
go  up  to  the  place,  and  he  would  be  up 
there  inside  of  an  hour,  and  take  posses- 


sion of  it,  and  I  did  so.  I  went  back,  and  he 
came  there  about  three  or  four  o'clock  in  the 
afternoon,  and  took  possession  of  the  place, 
and  put  another  gentleman  In  there,  and  I 
walked  out.  I  told  him  that  the  next  day  was 
steamer  day,  and  that  Mr.  Healy  had  no  mon- 
ey to  pay  any  of  the  bills  that  were  due.  He 
said  that  he  had  been  a  friend  of  Mr.  Healy, 
and  If  anybody  was  to  get  the  place  that  he 
knew  that  we  could  not  pay  the  bills,  and  that 
he  was  entitled  to  it,  as  he  had  given  Mr. 
Healy  the  goods  in  the  first  start,  and,  if  any- 
body should  have  any  preference,  he  was  enti- 
tled to  It  Then  he  asked  me  what  bills  were 
due,  and  I  told  him  I  could  not  tell  him  the 
amonnt  of  the  bills  that  were  due  for  whisky, 
cigars,  etc.  I  did  not  name  any  of  the  cred- 
itors." Defendant  Edward  Commins  and  his 
bookkeeper  gave  testimony  tending  to  contra- 
dict the  witness  Donohue  as  to  his  statement 
that  he  Informed  defendants  of  the  financial 
condition  of  Healy  at  the  time.  They  testi- 
fied that  Donohue  said  nothing  about  Healy 
owing  any  one  else;  that  he  gave  as  the  sole 
reason  for  'the  transfer  that  Healy  was  sick, 
and  had  to  go  out  of  business;  that  defend- 
ants had  no  knowledge  of  any  other  debts  ow- 
ing by  Healy,  and  no  reason  to  believe  him  In- 
solvent; that  the  transfer  was  taken  by  them 
solely  In  pursuance  of  an  understanding  they 
had  with  Healy  that  he  should  turn  the  busi- 
ness over  to  them  In  the  event  of  his  retiring. 
In  this  state  of  the  evidence,  It  Is  Idle  for  ap- 
pellants to  contend  that  the  evidence  was 
without  conflict  as  to  the  purposes  for  which 
the  transfer  was  made.  Their  argument  is 
largely  a  suggestion  of  facts  going  to  show 
that  the  witness  Donohue  had  acted  In  bad 
faith  In  the  transaction,  and  was  not  worthy 
of  belief,— reasons  which,  addressed  to  a  jury, 
might  tend  to  affect  the  question  of  his  cred- 
ibility, but  which  have  no  place  In  discussing 
the  question  as  to  whether  there  was  a  con- 
flict of  evidence  upon  the  point  In  question.  It 
is  obvious  that,  If  the  jury  believed  bis  testi- 
mony and  that  of  Healy,  there  was  evidence 
to  sustain  their  verdict  The  evidence  of  the 
alleged  understanding  between  Healy  and  de- 
fendants about  turning  the  saloon  over  to  the 
latter  was  perhaps  admissible  on  the  question 
of  the  intent  of  the  parties  in  making  the 
transfer,  but  only  for  such  purpose.  If  it  con- 
stituted a  valid  or  binding  contract  between 
the  parties  to  It  which  Is  doubtful.  It  was 
clearly  void  as  against  creditors,  as  being  in 
direct  contravention  of  the  provisions  of  the 
Insolvent  act  Under  It  the  parties  could  have 
accomplished  Indirectly  the  very  thing  de- 
nounced by  section  55  of  that  act  as  fraudu- 
lent Even  If  clearly  established,  therefore, 
such  verbal  understanding  constituted  In  Itself 
no  defense  to  the  action. 

2.  It  Is  claimed  that  the  court  erred  In  char- 
ging the  jury  that  the  bill  of  sale  in  question 
given  by  Healy  was  not  a  sale  in  the  ordinary 
course  of  business,  and  was  therefore  prima 
facie  fraudulent  and  void.  The  Instruction 
was  clearly  right    It  appeared  without  con- 
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fllct  that  the  business  of  Healy  was  that  of 
saloon  keeper,— a  vendor  of  liquors  In  retail 
quantities,  or  drinks,  over  the  bar.  The  bill 
of  sale  constituted  a  disposition  of  the  entire 
business  in  bulk,  and  was  therefore  not  a 
transfer  In  the  ordinary  course  of  the  business 
In  which  the  seller  was  engaged;  and  It  was 
right  for  the  court  to  so  charge  the  jury  as 
matter  of  law.  Nor,  for  the  reasons  above 
stated,  was  the  instruction  erroneous  because 
it  ignored  the  alleged  agreement  or  under- 
standing between  Healy  and  defendants. 
For  the  same  reasons,  It  was  not  error  for  the 
court  to  exclude  the  offered  evidence  of  a 
custom  among  liquor  dealers  to  enter  into 
similar  arrangements  with  saloon  keepers. 

We  find  no  error  In  the  record.  Judgment 
and  order  affirmed. 

We  concur:  GAROUTTB,  J.;  HARRI- 
SON, J. 

(106  CaL  641) 

SARGENT  v.  SARGENT.   (No.  19,327.) 
(Supreme  Court  of  California,   March  21, 1895.) 

Husband  and  Wife— Agreement  to  Sbparate— 

Revocation. 
A  contract  whereby  a  husband  and  wife 
agree  to  live  apart — the  wife  to  have  the  custody 
of  their  child,  and  to  receive  a  certain  amount 
per  month  from  the  husband,  and  releasing  the 
respective  claims  of  each  in  the  property  of  the 
other — cannot  be  revoked  by  the  husband,  un- 
der Civ.  Code,  §  101,  declaring  that  consent  to  a 
separation  is' a  revocable  act,  and  if  one  of  the 
parties  afterwards,  in  good  faith,  seeks  a  rec- 
onciliation, but  the  other  refuses,  such  refusal 
is  a  desertion. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county;  Lucien  Shaw,  Judge. 

Action  by  E.  W.  Sargent  against  Grace 
Ella  Sargent  for  the  custody  of  a  minor. 
Judgment  was  rendered  for  plaintiff,  and 
defendant  appeals.  Reversed. 

Wells,  Monroe  &  Lee,  for  appellant  John 
D.  Pope  and  Wilson  &  Lamme,  for  respond- 
ent. 

VAN  FLEET,  J.  Appellant  and  respond* 
ent  are  husband  and  wife.  This  action  was 
brought  by  the  husband  to  have  awarded  to 
him  the  exclusive  custody  and  control  of 
Lillie  W.  Sargent,  the  minor  daughter  of  the 
parties,  aged  13  years,— the  sole  issue  of  the 
marriage,— then  living  with  the  mother.  The 
court  found  that  the  parties,  in  April,  1890, 
entered  Into  a  contract  of  separation,  where- 
in it  was  agreed  that,  by  reason  of  unhappy 
differences,  the  parties  should  live  separate 
and  apart  during  the  continuance  of  their 
matrimonial  obligations,  unless  they  should 
mutually  agree  to  resume  them;  that  the 
wife  should  have  the  sole  and  exclusive  cus- 
tody and  control  of  said  minor  child,  and  of 
her  education  and  bringing  up,  until  the 
child  should  attain  the  age  of  18  years,  with- 
out any  interference  whatsoever  on  the  part 
of  the  husband;  that  the  wife  should  be  at 
liberty  to  live  in  such  place  or  with  such 


relatives  or  friends  as  she  should  see  fit; 
and  that  the  husband  should  pay  to  the  wife, 
so  long  as  the  marriage  relation  should  ex- 
ist, and  she  should  continue  to  live  apart 
from  him,  the  sum  of  $60  per  month,  for 
the  support  and  maintenance  of  the  wife  and 
daughter,  except  that  after  the  daughter 
should  attain  the  age  of  IS  years  the  father 
should  contribute  directly  to  her  support, 
and  the  wife  should  from  that  time  receive 
but  $30  per  month.  The  agreement  further 
stipulated,  among  other  things,  for  the  pay- 
ment to  the  wife  of  a  certain  sum  in  cash, 
in  advance,  and  for  a  division  of  the  com- 
munity property  of  the  parties;  and  It  was 
covenanted  that  thereafter  the  husband 
should  not  receive  or  claim  any  of  the  wife's 
property  or  effects  then  owned  or  thereafter 
earned  or  possessed  by  her,  but  that  she 
might  sell,  dispose  of,  or  bequeath  the  same 
during  her  life,  or  by  will  or  otherwise,  as 
fully  and  effectually  as  if  sole  and  unmar- 
ried; and,  on  the  wife's  part,  that  she  should 
not  at  any  time,  while  the  husband  contin- 
ued to  perform  the  agreement,  contract  any 
debt  or  liability  of  any  character  for  which 
the  husband  should  be  liable,  nor  claim  any 
alimony.  In  conclusion,  the  parties  bind 
themselves  to  the  faithful  performance  of  the 
conditions  and  obligations  of  said  agreement, 
"provided,  always,  and  it  is  hereby  agreed, 
that  If  the  said  husband  and  wife  should  be 
reconciled,  and  return  to  cohabitation,  or  If 
their  marriage  should  be  dissolved,  then,  in 
such  case,  all  the  covenants  and  conditions 
herein  contained  shall  become  void,  but 
without  prejudice  to  any  act  previously  made 
or  done  hereunder,"  etc.  The  court  further 
found  that  on  September  12,  1892,  respond- 
ent, the  husband,  "elected  to  revoke,  and  did 
revoke,  said  contract  of  separation,  and  re- 
quested that  the  marital  relations  between 
him  and  the  said  Grace  Ella  Sargent  be  re- 
sumed." This  finding  refers  to,  and  is  based 
upon,  a  letter  or  notice,  attached  to  the  com- 
plaint as  an  exhibit,  addressed  by  respond- 
ent to  the  appellant  at  the  city  of  Los  An- 
geles, where  they  both  were  at  the  time, 
wherein  appellant  is  informed  by  respondent 
that:  "As  provided  by  section  101  of  the 
Civil  Code,  I  now  revoke,  and  declare  null 
and  void,  an  article  of  separation  that  was 
signed  by  us,  dated  April  26,  1890.  As  hus- 
band and  father,  I  elect  that  we  make  our 
home  for  the  present  In  this  city.  In  revok- 
ing this  article  of  separation;  I  also  revoke 
every  part  thereof,  particularly  the  clause 
that  gives  you  the  custody  and  care  of  the 
person  of  our  daughter,  Lillie;  and,  as  fa- 
ther, I  shall  exercise  and  assume  such  con- 
trol myself,  considering  always  the  wishes  of 
my  wife,  her  mother.  The  payment  of  money 
I  have  been  making  you  will  cease."  Up- 
on these  findings,  and  others,  relating  to  the 
conduct  and  character  of  the  respondent, 
which  we  do  not  deem  material  to  the  ques- 
tion Involved,  the  court  concluded,  as  matter 
of  law,  that  said  agreement  of  separation 
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"was  revocable  at  the  option  of  either  of 
the  parties  thereto";  that  the  same  was  re- 
voked by  respondent,  by  virtue  of  the  letter 
above  referred  to,  declaring  such  revocation; 
that  respondent  was  entitled  to  have  the 
same  canceled  and  annulled;  and  that  he 
was  entitled  to  the  custody  and  control  of 
said  minor.  Judgment  was  entered  in  con- 
formity with  these  findings,  and  from  it  this 
appeal  is  prosecuted.  The  only  question  pre- 
sented by  the  appeal  is  whether  the  findings 
support  the  Judgment. 

The  solution  of  the  question,  in  the  view 
taken  and  presented  by  both  parties  to  the 
controversy,  in  their  briefs,  depends  upon 
the  question  whether  the  articles  of  separa- 
tion between  the  parties  were,  or  could  be, 
revoked  in  the  manner  attempted.  And  this 
Is  the  only  question  argued.  The  position 
taken  by  respondent,  and  sustained  by  the 
court  below,  is  that,  by  virtue  of  section  101 
of  the  Civil  Code,  the  respondent  had  the 
right  to  absolutely  revoke  his  entire  contract 
with  appellant  at  any  time,  by  merely  with- 
drawing his  assent  thereto,  and  notifying 
appellant  of  the  fact,  and  that  this  result 
was  accomplished  by  sending  the  letter  men- 
tioned in  the  findings.  We  do  not  regard 
the  provision  in  question  as  having  any  such 
effect  as  was  here  attributed  to  it.  That 
section  is  found  in  the  chapter  of  the  Code 
entitled  "Divorce,"  and  under  the  subdivi- 
sion or  title  "Dissolution  of  Marriage,"  de- 
fining the  causes  for  divorce.  The  six  sec- 
tions immediately  preceding  relate  to  deser- 
tion, and  define  what  circumstances  will,  and 
what  will  not,  constitute  desertion.  Section 
99  provides  that  "separation  by  consent, 
with  or  without  the  understanding  that  one 
of  the  parties  will  apply  for  a  divorce,  is 
not  desertion."  Section  100  provides:  "Ab- 
sence or  separation,  proper  in  Itself,  be- 
comes desertion  whenever  the  intent  to  de- 
sert is  fixed  during  such  absence  or  separa- 
tion." Then  comes  the  section  in  question 
(101),  which  provides:  "Consent  to  a  sepa- 
ration Is  a  revocable  act,  and  if  one  of  the 
parties  afterwards,  In  good  faith,  seeks  a 
reconciliation  and  restoration,  but  the  other 
refuses,  such  refusal  is  desertion."  It  is  ob- 
vious to  our  minds  that,  regarding  the  con- 
nection in  which  this  latter  section  Is  placed, 
and  the  logical  relation  It  bears  to  the  ante- 
cedent provisions  on  the  subject.  It  was  in- 
tended simply  to  declare  the  effect  of  such 
revocation  upon  the  legal  status  of  the  par- 
ties, as  affecting  that  particular  ground  of 
divorce.  Its  effect  is  to  put  the  recalcitrant 
spouse  in  default,  and  to  give  to  the  other  a 
right  which  he  did  not  have  under  the  pre- 
viously existing  circumstances,— a  right 
which,  if  such  refusal  be  persisted  in  for 
the  statutory  period,  will  ripen  into  a  cause 
for  divorce.  That  the  effect  of  the  section, 
and  its  only  effect,  is  that  declared  in  the 
language  of  the  section  itself,  as  above  ital- 
icized, is,  we  think,  plain.  This  view  is 
strengthened  by  reference  to  section  159  of 


the  same  Code.  That  section  provides:  "A 
husband  and  wife  cannot,  by  any  contract 
with  each  other,  alter  their  legal  relations, 
except  as  to  property,  and  except  that  they 
may  agree  in  writing  to  an  Immediate  sepa- 
ration, and  may  make  provision  for  the  sup- 
port of  either  of  them  and  of  their  children 
during  such  separation."  There  is  nothing 
In  this  language  to  indicate  an  intention  that 
the  contract  of  separation  there  provided  for 
shall  be  dependent  for  its  subsistence  upon 
the  mere  will  of  either  spouse.  To  the  con- 
trary, the  section  provides  In  terms  that 
the  contract  may  provide  for  such  separate 
maintenance  during  such  separation.  And 
that  this  was  the  construction  put  upon 
their  contract  by  the  parties  themselves,  at 
the  time  of  Its  execution,  is  evidenced  by 
its  language,  wherein  it  was  provided  "that 
if  the  sa Id  husband  and  wife  shall  be  recon- 
ciled and  return  to  cohabitation,  or  If  their 
marriage  shall  be  dissolved,  then,  In  such 
case,*  all  the  covenants  and  conditions  herein 
contained  shall  become  void,"  etc.  The  con- 
tract In  question  Is  In  conformity  with  the 
right  given  by  section  159,  and  until  avoided 
by  the  mutual  resumption  of  marital  duties, 
or  the  divorce  of  the  parties,  it  remains  bind- 
ing and  obligatory  upon  the  parties  thereto, 
as  effectually  as  any  other  contract,— sub- 
ject dnly  to  the  limitation  imposed  by  sec- 
tion 101,  as  above  indicated.  In  all  other 
respects  the  contractual  relation  subsists  in- 
tact. To  hold  that  one  competent  to  con- 
tract, who,  upon  a  subject-matter  good  in 
law,  and  for  a  sufficient  consideration,  enters 
into  written  stipulations  and  covenants  of 
the  most  solemn  character  with  another, 
should  the  next  moment,  without  pretense 
of  fraud,  mistake,  or  undue  influence,  or  oth- 
er cause  than  a  mere  change  of  mind,  be  per- 
mitted to  absolutely  withdraw  from  and  set 
at  naught  such  obligations,  without  regard 
to  the  desire  of  the  other  contracting  party, 
would,  to  say  the  least,  be  a  strong  depar- 
ture in  the  law  of  contracts.  There  Is  no 
doubt  that  resumption  of  cohabitation  would 
avoid  the  contract,— as  to  all  features,  at 
least,  remaining  executory,— even  without 
any  provision  to  that  effect  in  the  instru- 
ment, since  the  law  itself  attaches  such  con- 
sequence, upon  the  theory  that  the  consid- 
eration for  the  deed  has  failed.  Wells  v. 
Stout,  9  Cal.  491;  Schouler,  Dom.  Rel.  §  21& 
But  there  has  been  no  such  resumption  here. 
The  parties  are  still  living  separate.  Nor 
has  the  other  contingency  provided  for  in 
the  contract— divorce— occurred.  The  con- 
tract must  therefore  be  regarded  as  still 
subsisting,  and  binding  upon  the  parties. 
And  this  binding  character  runs  to  the  pro- 
vision with  reference  to  the  custody  of  the 
child,  equally  with  any  other  feature.  Par- 
ents have  a  right  to  contract  with  each 
other  as  to  the  custody  and  control  of  their 
offspring,  and  to  stipulate  away  their  re- 
spective parental  rights,  and  such  contracts 
are  binding  upon  them.  Schooler,  Dom.  ReL 
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S  251;  Blsh.  Mar.  &  Div.  f  1109;  State  v. 
Smith,  6  Me.  462;  Hunt  v.  Hunt,  28  Ch.  Div. 
606.  Whether  such  a  contract  could  be  per- 
mitted to  interfere  with  or  impede,  in  a  prop- 
er case,  that  wide  discretionary  power  given 
to  courts  in  the  disposition  of  the  custody  of 
children,  in  accord  with  their  best  interests, 
independently  of  the  desire  of  a  parent,  may 
well  be  doubted.  But  that  question  does  not 
arise  In  this  case.  While  there  are  some 
matters  of  a  loose  and  vague  character  in 
the  pleadings,  tending  to  raise  some  such  Is- 
sue, it  was  apparently  abandoned,  since  the 
findings  and  Judgment  proceed  solely  upon 
the  theory  that  the  contract  had  been  re- 
voked by  respondent's  act,  and  Is  therefore 
to  be  entirely  disregarded  for  any  purpose. 

Nor  does  the  question  arise  here  as  to  the 
power  of  the  court  over  the  disposition  of 
the  child  in  the  event  of  an  action  for  divorce 
being  Instituted  between  the  parties.  Di- 
vorce is  one  of  the  contingencies  under 
which,  by  the  terms  of  the  contract  Itself, 
its  provisions  terminate.  In  the  event  of  a 
divorce  being  granted,  therefore,  the  ques- 
tion of  the  custody  of  the  minor  would  be 
left  at  large,  for  the  disposition  of  the  court, 
the  same  as  If  the  contract  had  not  existed. 
It  follows  from  what  has  been  said  that  the 
findings  do  not  warrant  the  annulment  and 
setting  aside  of  the  articles  of  separation, 
nor  was  the  plaintiff  entitled  thereunder  to 
the  custody  of  the  child.  The  findings,  there- 
fore, do  not  sustain  the  judgment.  The 
Judgment  is  reversed,  and  the  cause  remand- 
ed. 

We  concur:  BEATTY,  C.  J.;  HARRISON, 
J.;  GAROUTTE,  J.;  McFARLAND,  J. 


(106  Cal.  866) 

HOPKINS  et  al.  v.  CONTRA  COSTA 
COUNTY.    (Nos.  15,698,  15,710.) 
(Supreme  Court  of  California.    March  22, 
1895.) 

Scpfioiesct  or  Declaration  —  Several  Causes 
or  Actios— Establishment  or  Highway  —  VA- 
lidity —  fbncino  by  landowner  —  rloht  to 
Reimbursement— Claim  against  County  —  In- 
terest. 

1.  A  complaint  by  executors,  stating  sever- 
al causpB  of  action,  which  fails  to  embody  in 
the  statement  of  each  cause  allegations  show- 
ing plaintiffs'  right  to  sue  as  executors,  is  in- 
sufficient on  demurrer,  though  such  allegations 
are  made  previous  to  the  statement  of  either 
of  the  different  causes  of  action. 

2.  The  fact  that  a  bond  accompanying  a 
petition  for  laying  out  a  road  is  defective,  or 
that  the  sureties  therein  did  not  properly  Jus- 
tify, does  not  divest  the  supervisors  of  jurisdic- 
tion to  appoint  viewers,  and  order  the  road 
laid  out. 

3.  Pol.  Code,  §  2689,  provides  that  the 
board  of  supervisors,  upon  ordering  a  road  open- 
ed, shall  order  the  amount  of  damages  to  land- 
owners set  apart  out  of  the  proper  fund.  Held, 
that  when  the  board,  in  its  order  opening  the 
road,  gave  landowners  permission  to  fence  the 
land  at  their  own  expense,  one  so  fencing  the 
road  was  entitled  to  l>e  reimbursed  therefor  as 
■oon  as  the  financial  condition  of  the  road  dis- 
trict would  warrant,  though  the  order  provided 


that  no .  reimbursement  should  be  made  until 
the  board  thought  proper. 

4.  An  assignment  of  a  claim  against  a  coun- 
ty for  fencing  a  road,  in  the  customary  words 
and  expressing  a  money  consideration,  passes 
a  title  available  by  the  transferee,  or  his  ex- 
ecutors, in  enforcing  the  claim,  although  tb-i 
assignment  was  made  solely  for  the  purpose  of 
including  the  claim  in  a  suit  to  be  brought  by 
the  transferror  upon  a  similar  claim,  so  as  to 
avoid  two  suits. 

5.  Civ.  Code,  5  3287,  providing  that  every 
person  who  is  entitled  to  recover  damages  cer- 
tain upon  a  certain  day  is  entitled  to  interest 
thereon  from  that  day,  does  not  apply  to  a 
claim  against  a  county. 

Department  2.  Appeal  from  superior  court, 
Contra  Costa  county;  Jos.  P.  Jones,  Judge. 

Action  by  Emily  B.  Hopkins,  executrix,  and 
others,  executors,  against  Contra  Costa  coun- 
ty. From  a  Judgment  for  plaintiffs,  all  par- 
ties appeal,  and  defendant  also  appeals  from 
an  order  denying  a  new  trial.  Reversed. 

Theo.  Wagner  and  John  O.  B.  Wyatt,  for 
plaintiffs.  C.  Y.  Brown  and  6.  W.  Bowie, 
for  defendant 

PER  CURIAM.  The  plaintiffs,- as  execu- 
trix and  executors  of  the  will  of  Moses  Hop- 
kins, deceased,  brought  this  action  to  recover 
sums  of  money  expended  In  fencing  a  public 
road  which  was  laid  out  and  opened  through 
lands  In  Contra  Costa  county.  The  complaint 
commences  with  allegations  that  Moses  Hop- 
kins in  his  lifetime  made  and  published  his 
last  will,  whereby  he  appointed  the  plaintiffs 
executrix  and  executors  thereof;  that  Hop- 
kins died  In  February,  1892,  and  that  In 
March,  1892,  his  said  will  was  proved  and 
admitted  to  probate  in  the  superior  court  in 
the  county  of  San  Mateo,  in  this  state;  that 
thereupon  letters  testamentary  on  the  said 
will  were  Issued  to  plaintiffs,  and  they  duly 
qualified  and  entered  upon  the  discharge  of 
their  duties  as  executrix  and  executors;  and 
that  the  defendant  is  a  municipal  corporation 
created  by  the  laws  of  this  state.  It  then 
proceeds  as  follows:  "And  for  a  first  cause 
of  action  plaintiffs  complain  and  allege  that 
the  said  Moses  Hopkins  in  his  lifetime  was 
the  owner  of  and  in  possession  of  certain  lands 
through  which  a  public  road  was  duly  laid 
out  and  opened  by  the  proper  authorities  of 
said  county  of  Contra  Costa."  Then  follow 
averments  that  the  viewers,  who  were  ap- 
pointed to  view  and  lay  out  the  road,  award- 
ed to  Hopkins  the  sum  of  (1,384.04  damages 
for  fencing  the  same  through  his  lands,  and 
that  said  fencing  was  rendered  necessary  by 
the  establishing  of  the  road;  that  the  board 
of  supervisors  of  the  county  approved  the  re- 
port of  the  viewers,  and  granted  the  petition 
for  opening  the  road,  and  declared,  the  same 
to  be  i  public  highway  by  its  order  duly 
made  and  entered  on  June  6,  1887;  that  at 
that  time  there  were  no  funds  In  the  county 
treasury  to  the  credit  of  the  road  districts 
within  which  the  road  was  situated,  from 
which  the  sum  awarded  Hopkins  could  be 
paid,  and  thereupon  the  board  by  its  said  ol- 
der authorized  the  owners  of  the  land  through 
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which  the  road  was  laid  out  and  opened  to 
maintain  gates  thereon,  and  further  provided 
that  if  the  owners  of  said  land  should  con- 
struct fences  along  said  road  at  their  own  ex- 
pense the  county  would  pay  the  sums  award- 
ed by  the  viewers  whenever  the  financial  con- 
dition of  the  road  districts  would  warrant 
such  expenditure;  that  from  June  6,  1887,  to 
November  1,  1889,  there  were  no  funds  In  the 
treasury  to  the  credit  of  the  road  districts 
from  which  the  awards  could  be  paid;  that 
after  November  1,  and  on  November  9,  1889, 
and  ever  since  that  time,  the  financial  condi- 
tion of  the  road  districts  was  such  as  to  per- 
mit the  payment  of  said  awards;  that  Hop- 
kins, Immediately  after  the  said  road  was 
opened  through  his  premises,  proceeded  to 
build,  and  did  build,  said  fence  along  the  road 
through  his  lands,  and  completed  the  same 
about  the  month  of  September,  1889;  that  on 
November  15,  1889,  Hopkins  filed  bis  account 
for  fencing,  properly  made  out  and  itemized 
and  duly  verified,  against  the  county  with  the 
clerk  of  the  board  of  supervisors,  and  that 
the  same  was  presented  to  the  board  within  a 
year  after  the  last  item  of  the  account  ac- 
crued; that  the  board  postponed  considera- 
tion of  the  said  claim,  and  refused  to  take  ac- 
tion thereon  until  October  8,  1891,  when  by 
its  order  It  rejected  the  same,  and  refused  to 
allow  any  part  thereof.  The  complaint  then 
further  proceeds  as  follows:  "And  for  a  sec- 
ond cause  of  action  plaintiffs  complain  and 
allege  that  B.  F.  Brlsac  Is  the  owner  of  and 
in  possession  of  certain  lands  through  which  a 
public  road  was  duly  laid  out  and  opened  by 
the  proper  authorities  of  said  county  of  Con- 
tra Costa."  Following  this  are  averments 
substantially  the  same  as  those  set  out  In  the 
first  count  or  cause  of  action,  except  that  the 
damages  awarded  Brlsac  for  fencing  were 
$713.92;  and  at  the  conclusion  it  Is  alleged 
that  on  January  4,  1892,  Brlsac  assigned  his 
said  claim  to  Hopkins.  The  prayer  is  that 
the  plaintiffs  have  Judgment  against  the  de- 
fendant for  the  aggregate  of  the  said  sums, 
$2,094.96,  with  legal  interest  upon  said  sums 
from  the  date  the  said  claims  were  filed,  and 
for  costs  of  suit.  The  defendant  demurred  to 
each  count  of  the  complaint  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  the  demurrer  was 
overruled.  It  then  answered,  denying  gen- 
erally and  specifically  each  and  every  allega- 
tion contained  in  the  complaint  and  in  each 
cause  of  action  set  forth  therein.  The  case 
was  tried  without  a  jury,  and  the  court  found, 
among  other  things,  that  the  allegations  and 
averments  of  the  complaint  were  true,  and  the 
denials  and  allegations  of  the  answer  were 
untrue.  Judgment  was  accordingly  entered 
that  the  plaintiffs  recover  from  the  defend- 
ant "the  sum  of  $2,094.96,  payable  from  the 
fund  of  road  district  No.  2  of  supervisor  dis- 
trict No.  1,  upon  the  filing  and  recording  In 
the  office  of  the  recorder  of  Contra  Costa 
county  of  a  proper  instrument  in  writing 
*  •  *  conveying  to  the  county  the  right  of 


way  and  incidents  thereto  of  the  road  de- 
scribed In  the  complaint,  by  particular  descrip- 
tion thereof,  and  for  costs  and  disbursements 
incurred  in  this  action."  The  defendant  ap- 
peals from  the  Judgment  and  an  order  deny- 
ing Its  motion  for  a  new  trial,  and  the  plain- 
tiffs appeal  from  the  judgment 

The  demurrer  to  the  complaint  should 
have  been  sustained.  The  rule  Is  settled  in 
this  state  that,  where  the  complaint  sets  up 
more  than  one  cause  of  action,  each  count 
must  be  complete  In  itself,  and  must  con- 
tain all  the  facts  necessary  to  constitute  a 
cause  of  action;  and  Its  defects  cannot  be 
supplied  from  other  statements,  unless  such 
statements  are  expressly  referred  to  and 
adopted  as  a  part  of  it.  Haskell  v.  Haskell,  54 
Cal.  262;  Green  v.  Clifford,  94  Cal.  49,  29  Pac 
331;  Reading  v.  Reading,  96  Cal.  4, 30  Pac.  803. 
Here  the  preliminary  facts  set  out  as  to  the 
making  of  the  will,  the  death  of  Hopkins, 
the  probate  of  the  will,  etc.,  were  necessary 
to  constitute  any  cause  of  action  In  favor  of 
the  plaintiffs,  and  yet  they  are  not  stated  or 
In  any  way  referred  to  in  either  count  of 
the  complaint.  Under  the  rule  above  declar- 
ed, it  would  seem  that  each  count  of  the 
complaint  was  fatally  defective,  and  surely 
the  last  count  must  be  held  to  be  so. 

Many  other  points  for  a  reversal  are  made 
and  elaborately  argued  by  counsel  for  de- 
fendant, but  most  of  them  need  not  be  con- 
sidered. 

It  Is  urged  that  the  board  of  supervisors 
never  acquired  Jurisdiction  to  appoint  view- 
ers, and  to  order  the  road  laid  out  and  open- 
ed, because  the  bond  accompanying  the  peti- 
tion was  defective  In  certain  respects,  and 
the  signers  did  not  Justify  as  required  by 
law.  Similar  points  were  made,  and  held 
not  tenable,  in  Humboldt  Co.  v.  Dlnsmore, 
75  Cal.  604,  17  Pac.  710,  and  in  Hill  v.  Su- 
pervisors, 95  Cal.  239,  30  Pac.  385.  In  the 
last-named  case  It  is  said:  "As  to  the  point 
that  the  bond  was  approved,  although  the 
sureties  had  not  justified  as  required  by  law. 
It  Is  plainly  an  Irregularity  only,  and  one 
which  did  not  affect  the  private  rights  of 
the  appellant.  The  validity  of  the  proceed- 
ings establishing  public  highways  cannot 
be  made  to  depend  upon  the  correctness  of 
the  judgment  of  the  board  as  to  whether 
the  justification  of  a  surety  was  in  accord- 
ance with  the  statute." 

It  Is  also  urged  that  the  fencing  done 
by  nopklns  and  Brlsac  was  at  their  own  ex- 
pense, and  without  any  right  to  demand  pay 
therefor,  because  the  board  of  supervisors 
never  provided  for  the  fencing  nor  made  any 
order  for  the  payment  therefor.  The  order 
approving  the  report  of  the  viewers,  and  de- 
claring the  said  road  a  public  highway,  con- 
tained the  following  provision:  "It  is  fur- 
ther ordered  that  said  road  is  granted  with- 
out fencing  until  such  time  as  the  financial 
condition  of  the  road  districts  In  which  it  Is 
situated  will,  in  the  opinion  of  this  board, 
warrant  the  construction  of  fencing  along 
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said  road,  and  that  until  such  time  the  own- 
ers of  the  land  through  which  said  road 
passes  may  maintain  gates  upon  said  road, 
provided  that  said  landowners  may  fence 
said  road  at  their  own  expense  at  any.  time; 
and  whenever,  in  the  opinion  of  this  board, 
the  financial  condition  of  the  districts  will 
warrant,  and  whenever  this  board  shall  pro- 
vide for  fencing  said  road,  then  such  par- 
ties as  may  have  fenced  said  road  at  their 
own  expense  shall  be  reimbursed  therefor  in 
accordance  with  the  report  of  the  viewers." 
Section  2GS9  of  the  Political  Code  provides: 
"If  the  board  approve  the  report,  and  there 
are  no  noncousenting  landowners,  the  road 
must  by  order  be  declared  a  public  highway, 
and  the  same  opened  to  the  public."  The 
section  then  goes  on  to  say  that  tbe  board, 
upon  making  such  order,  shall  order  the 
amount  of  damages  as  fixed  to  be  set  apart 
in  the  treasury  out  of  tbe  proper  fund,  etc. 
Hopkins  and  Brisac  both  expressly  agreed 
to  grant  the  rigbt  of  way,  and  to  claim  no 
damages  on  account  of  tbe  establishment  of 
the  road,  except  for  the  cost  of  fencing  the 
same  through  their  respective  premises. 
And  they  may  be  said  to  have  consented 
that  the  payment  for  the  fencing  might  be 
postponed  until  the  financial  condition  of  the 
road  district  would  warrant  such  payment. 
There  is  nothing,  however,  to  indicate  that 
they  consented  or  intended  to  consent  to 
wait  for  payment  Indefinitely,  or  until  the 
board  should  choose  to  order  the  cost  reim- 
bursed to  them;  and  that  part  of  the  order, 
In  effect  so  providing,  was  unauthorized  and 
void.  They  were  certainly  entitled  to  pay- 
meut  as  soon  as  the  financial  condition  of 
the  district  was  such  as  to  warrant  it,  and 
that  time,  as  tbe  court  finds,  had  arrived 
when  they  presented  their  claims.  The 
claims  should  therefore  have  been  allowed, 
and  the  action  was  properly  brought  to  re- 
cover the  amounts  due. 

It  is  also  urged  that  the  claim  of  Brisac 
was  never  properly  assigned  to  Hopkins, 
and  that  tbe  plaintiffs  had  therefore  no  right 
to  institute  an  action  based  upon  it  It  la 
true  it  appears  that  the  claim  was  assigned 
for  the  purpose  of  baving  it  included  in  the 
suit  to  be  brought  by  Hopkins,  and  to  avoid 
tbe  expense  and  trouble  of  a  separate  suit 
But  tbe  customary  words  of  assignment  were 
nsed,  and  a  money  consideration  was  ex- 
pressed, and  that  was  sufficient  to  pass  a 
title  to  the  transferee,  which  could  be  avail- 
ed of  by  him  or  by  the  representatives  of 
his  estate  in  enforcing  payments.  The  prin- 
cipal point  made  by  tbe  plaintiffs,  in  sup- 
port of  their  appeal,  is  that  interest  should 
have  been  allowed  on  the  claims  from  the 
time  of  their  presentation,  and  section  3287 
of  the  Civil  Code  is  cited.  That  section  pro- 
vides: "Every  person  who  is  entitled  to  re- 
cover damages  certain,  or  capable  of  being 
made  certain  by  calculation,  and  the  rigbt 
to  recover  which  is  vested  in  him  upon  a 


particular  day,  is  entitled  also  to  recover  In- 
terest thereon  from  that  day,  except  during 
such  time  as  tbe  debtor  is  prevented  by  law, 
or  by  tbe  act  of  the  creditor,  from  paying 
the  debt"  It  Is  objected  for  defendant  that 
this  section  does  not  apply  to  tbe  state  or  to 
counties,  and  in  support  of  tbe  objection 
the  case  of  Sawyer  v.  Colgan,  102  CaL  283, 
30  Pac.  580,  is  cited.  In  tbat  case  it  Is  said 
(102  Cal.  292,  36  Pac.  580):  "It  is  contended 
by  appellant  that  his  bonds  and  coupons 
bear  Interest  from  the  time  of  their  maturi- 
ty until  payment;  but  section  1917  of  «tbe 
Civil  Code,  cited,  does  not  apply  to  an  in- 
debtedness of  the  state,  and  tbe  state  Is  not 
liable  to  pay  interest  on  its  debts,  unless  its 
consent  to  do  so  has  been  manifested  by  an 
act  of  its  legislature,  or  some  lawful  con- 
tract of  its  executive  officers."  But  in  Da-, 
vis  v.  Yuba  Co.,  75  Cal.  452,  13  Pac.  874,  and 
17  Pac.  533,  it  was  decided  that  coupons  on 
bonds  Issued  by  a  county,  after  they  be- 
come payable,  bear  interest  from  the  time 
they  are  presented  to  the  county  treasurer 
for  payment;  thus  apparently  holding  that 
section  1917,  Civ.  Code,  does  apply  to  coun- 
ties. Counties  are  political  subdivisions  of 
the  state,  organized  for  governmental  pur- 
poses, and  the  rule  as  to  liability  to  pay  in- 
terest, applicable  to  the  state,  should  be  held 
applicable  to  them.  The  Davis  Case,  If  it 
must  be  construed  as  holding  to  the  contrary 
of  the  Sawyer  Case  In  regard  to  interest 
must,  therefore,  be  considered  as  in  effect 
overruled  by  tbat  case.  And  section  3287  of 
the  Code,  supra,  must  accordingly  be  held, 
not  to  apply  to  a  claim  for  damages  against 
the  state  or  against  a  county.  The  court 
did  not  err,  therefore,  In  not  allowing  inter- 
est on  the  claims  here  in  suit  It  is  not  nec- 
essary to  notice  other  points.  The  judg- 
ment and  order  must  be  reversed,  and  tbe 
cause  remanded  for  a  new  trial,  with  leave 
to  the  plaintiffs  to  amend  their  complaint  If 
so  advised.    So  ordered. 


(106  Cal.  167) 

GUTIERREZ  v.  HEBBARD,  Judge.  (No. 
15,895.) 

(Supreme  Court  of  California.   March  29, 1895.) 
In  bank. 

On  rehearing.    Motion  denied. 
For  former  opinion,  see  39  Pac.  529. 

PER  CURIAM.  The  opinion  heretofore 
rendered  in  this  case  is  hereby  modified  so 
that  the  first  sentence  thereof  shall  read  as 
follows:  "It  is  stated  by  tbe  petitioner  in 
the  affidavit  for  the  writ  herein  that  in  the 
action  of  Emeric  vs.  Alvarado,  for  the  partition 
of  certain  real  estate,  certain  lands  were  by 
the  Interlocutory  decree  allotted  to  her,  and 
that  upon  the  final  decree  subsequently  en- 
tered a  portion  of  the  lands  so  allotted  to  her 
was  awarded  to  the  plaintiff."  The  rehear- 
ing asked  for  is  denied. 
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(106  Cal.  589) 

HOLBROOK,  MERRILL  &  STETSON  t. 
SUPERIOR  COURT  OF  SACRAMENTO 
COUNTY.   (No.  18,371.) 
(Supreme  Court  of  California.   March  30, 1895.) 

Appeal  from  Justice— Objection  to  Jurisdic- 
tion— Waiver. 

1.  Code  Civ.  Proc.  8  890,  subd.  4,  providing 
that,  if  an  objection  that  the  action  before  a 
justice  is  brought  in  the  wrong  county  is  over- 
ruled, it  in  cause  for  reversal  on  appeal,  does 
not  prevent  defendant,  on  such  objection  being 
erroneously  overruled,  from  appealing  both  on 
questions  of  law  and  fact,  so  as  to  enable  the 
appellate  court  to  dismiss  the  case. 

2.  Under  Code  Civ.  Proc.  §  890,  providing, 
in  regard  to  justices  of  the  peace,  that  if  the  ob- 
jection that  the  action  is  brought  in  the  wrong 
county  "is  not  taken  at  the  trial  it  is  waived,' 
the  objection  may  be  taken  by  answer,  and 
urged  on  the  trial,  and  therefore  an  answer  to 
the  merits  does  not  waive  such  objection. 

3.  Under  Code  Civ.  Proc.  §  976,  providing 
that  on  appeals  from  a  justice  to  the  superior 
court  on  questions  of  fact,  or  law  and  fact,  the 
action  must  be  tried  anew,  on  such  appeals  it  is 
proper  for  the  superior  court  to  first  determine 
defendant's  plea  to  the  jurisdiction,  in  that  the 
action  was  brought  in  the  wrong  county,  before 
considering  the  merits,  and  on  the  plea  being 
sustained  the  action  is  properly  dismissed. 

Commissioners'  decision.    Department  1. 

Petition  by  Holbrook,  Merrill  &  Stetson 
against  the  superior  court  of  Sacramento 
county  (A.  P.  Catlln,  judge)  for  writ  of  re- 
view.   Writ  dismissed. 

L.  T.  Hatfield,  for  petitioner.  F.  E.  Baker, 
for  respondent. 

HAYNES,  C.  This  is  a  proceeding  to  re- 
view the  action  of  the  superior  court  of  the 
county  of  Sacramento  (Hon.  A.  P.  Catlln, 
judge)  In  a  cause  wherein  the  petitioner  was 
plaintiff  and  Samuel  Caldwell  was  defend- 
ant The  petitioner  commenced  an  action  In 
a  justice's  court  In  the  county  of  Sacramento 
against  said  Caldwell,  a  resident  of  Wood- 
land township,  In  Yolo  county,  alleging  in 
the  complaint  that  the  defendant  promised 
to  pay  the  moneys  sued  for  to  the  plaintiff 
at  the  city  of  Sacramento,  and  service  was 
made  upon  the  defendant  in  Yolo  county. 
The  defendant  appeared  specially  In  the 
justice's  court,  and  served  and  filed  notice 
of  a  motion  to  dismiss  the  action,  based 
upon  the  complaint  In  the  action,  the  return 
of  service  upon  the  defendant,  and  an  affi- 
davit of  the  defendant  showing  that  he  was 
a  resident  of  Woodland  township,  Yolo  coun- 
ty, and  stating  facts  tending  to  show  that 
the  liability  upon  which  the  suit  was  brought 
was  a  contract  made  and  to  be  performed  in 
said  Yolo  county.  This  motion  was  noticed 
for  March  28th,  which  was  one  day  after  the 
time  for  answering  expired;  and,  to  avoid  a 
default,  defendant  obtained  an  extension  of 
time  to  answer  until  March  30th.  In  the 
meantime,  defendant  filed  a  demurrer  to  the 
complaint  for  want  of  facts,  and  also,  spe- 
cially, that  the  court  had  no  jurisdiction, 
and  afterwards,  not  waiving  his  motion  or 
demurrer,  answered  to  the  merits,  and,  in  a 


separate  defense,  stated  facts  showing  the 
court  had  no  jurisdiction.  His  motion  to 
dismiss  was  denied,  a  trial  was  had,  the 
plaintiff  bad  judgment,  and  defendant  ap- 
pealed to  the  superior  court  upon  questions 
both  of  law  and  fact  In  the  superior  court 
the  case  was  regularly  set  for  trial,  and  de- 
fendant gave  notice  of  a  motion  to  dismiss 
the  action  upon  the  same  grounds  urged  be- 
fore the  justice  of  the  peace.  This  motion 
was  continued  until  the  day  set  for  the  trial. 
The  plaintiff  opposed  the  motion,  insisting 
that  if  defendant  ever  had  any  ground  for 
dismissal  he  had  waived  It  by  filing  a  demur- 
rer and  answer  to  the  merits,  by  going  to 
trial  upon  the  merits,  and  taking  an  appeal 
on  questions  of  both  law  and  fact  without 
a  statement  of  the  points  upon  which  he  re- 
lied, and  that  the  court  had  no  jurisdiction 
to  do  anything  but  try  the  case  de  novo. 
The  court  overruled  the  objection,  and  plain- 
tiff excepted.  The  return  made  by  respond- 
ent then  states  as  follows:  "Whereupon,  evi- 
dence was  Introduced  by  the  respective  par- 
ties upon  the  question  of  defendant's  resi- 
dence, and  the  place  where  plaintiff's  alleged 
cause  of  action  arose  and  was  to  be  per- 
formed, and  the  plea  to  the  jurisdiction  sub- 
mitted to  the  court  for  decision."  The  court 
thereupon  found  that  defendant's  residence 
was  at  all  times  at  Woodland  township,  Yolo 
county;  that  the  alleged  cause  of  action 
arose  and  was  to  be  performed  there;  that 
the  summons  was  served  In  Yolo  county; 
that  defendant  appeared  and  first  objected 
to  the  jurisdiction  of  the  Justice  before  whom 
the  action  was  brought,  and  had  continually 
objected,  and  never  consented  to  a  trial  upon 
the  merits,  nor  waived  his  right  to  a  trial  In 
the  proper  township;  and  that  the  Justice 
who  tried  the  cause  had  no  jurisdiction  to 
try  the  cause  upon  its  merits,— and  there- 
upon the  superior  court  dismissed  the  action. 

The  vital  question  in  the  case  Is  whether 
Caldwell  was  authorized  by  law  to  take  the 
appeal  In  the  form  In  which  it  was  taken. 
If  he  could  only  appeal  upon  questions  of 
law  raised  by  his  objection  to  the  place  of 
trial,  the  only  judgment  the  superior  court 
was  authorized  to  enter  was  that  of  affirm- 
ance or  reversal;  but  If  the  appeal  was 
rightfully  taken  upon  questions  of  both  law 
and  fact,  thus  bringing  up  the  whole  case, 
the  jurisdiction  of  the  superior  court  was  not 
exceeded,  In  dismissing  it  Counsel  for  peti- 
tioner relies  upon  section  890,  Code  Civ.  Proc 
( relating  to  justices  of  the  peace),  which  pro- 
vides: "Judgment  that  the  action  be  dis- 
missed, without  prejudice  to  a  new  action, 
may  be  entered  with  costs  In  the  following 
cases:  (4)  When  it  is  objected  at  the  trial 
and  appears  by  the  evidence,  that  the  action 
is  brought  In  the  wrong  county,  or  township, 
or  city;  but,  If  the  objection  Is  taken  and 
overruled,  It  Is  cause  for  reversal  on  appeal, 
and  does  not  otherwise  Invalidate  the  judg- 
ment; If  not  taken  at  the  trial,  It  Is  waived." 
Under  this  section,  it  is  not  essential  that 
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the  defendant  appear  specially  and  move  to 
dismiss  the  action,  but  the  objection  may  be 
taken  by  answer  and  urged  upon  the  trial, 
but  "if  not  taken  at  the  trial  it  is  waived." 
In  this  case  the  defendant  not  only  objected 
to  the  jurisdiction  of  the  justice  by  motion, 
but  also  by  demurrer  and  answer;  and,  as 
the  objection  is  expressly  authorized  to  be 
taken  upon  the  trial,  it  is  clear  that  the  de- 
fendant did  not  waive  the  objection  by  his 
answer,  which  contained  the  objection,  and 
submitting  to  a  trial  upon  the  merits  when 
his  objection  to  the  jurisdiction  was  over- 
ruled. 

But  counsel  further  insists  that  defendant 
should  have  appealed  upon  questions  of  law, 
and  brought  up  the  evidence  by  a  statement. 
This  contention  seems  to  be  based  upon  the 
provision  in  said  section,  that  "if  the  objec- 
tion be  taken  and  overruled  it  is  cause  only 
of  reversal  upon  appeal  and  does  not  other- 
wise invalidate  the  judgment"  If  a  defendant 
sued  in  the  wrong  county  had  no  defense  up- 
on the  merits,  and  his  objection  to  the  Juris- 
diction is  overruled,  there  would  be  no  object 
in  taking  an  appeal  upon  any  other  question, 
and,  so  far  as  that  ground  is  concerned,  It 
could  only  result  in  a  reversal  of  the  judg- 
ment; but  it  was  certainly  not  the  purpose 
of  this  section  to  prevent  the  defendant, 
when  he  conceived  the  Judgment  to  be  wrong 
upon  the  merits  also,  having  his  appeal 
upon  both  questions;  and  thfs  he  could  only 
have  by  appealing  upon  questions  of  both 
law  and  fact,  and  in  such  case  no  statement 
is  required.  Such  appeal  absolutely  vacates 
the  Judgment  in  the  Justice's  court,  since  up- 
on such  appeal  the  case  is  heard  de  novo; 
and  the  judgment  of  the  superior  court  is  ex- 
ecuted just  as  though  the  case  had  originally 
been  brought  therein,  and  is  not  remitted  to 
the  justice's  court  for  any  purpose.  If  the 
construction  of  section  890,  Code  Civ.  Proa, 
above  given,  is  correct,  it  is  obvious  that  the 
numerous  authorities  cited  to  the  effect  that  ' 
a  general  appearance,  as  by  answering  to 
the  merits,  waives  the  question  of  jurisdic- 
tion over  the  person  of  the  defendant,  can 
have  no  application  here. 

It  is  further  contended  by  the  petitioner 
that,  the  appeal  having  been  taken  upon 
questions  of  both  law  and  fact,  the  action 
must  be  tried  anew  In  the  superior  court,  and 
hence  that  the  court  had  no  Jurisdiction  to 
dismiss  it  upon  motion;  citing  section  970, 
Code  Civ.  Proa*  As  the  superior  court  ac- 
quired jurisdiction  over  the  cause  by  the  ap- 
peal, all  proper  proceedings  in  the  cause 
thereafter  were  as  fully  within  the  power  of 
that  court  as  if  the  cause  had  been  com- 
menced therein;  and,  if  It  be  conceded  that 
the  court  should  have  refused  to  hear  the 
motion,  and  should  have  determined  the 
question  of  jurisdiction  upon  the  plea  con- 


i  Code  Civ.  Proc.  §  970,  provides  that  on  ap- 
peal* from  a  justice  to  the  superior  court  on 
question  of  fact,  or  law  and  fact,  the  action 
must  be  tried  anew. 
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tained  in  defendant's  answer,  It  could  only 
be  said  that  the  court  erred,  not  that  It  ex- 
ceeded Its  Jurisdiction.  The  return  made  by 
respondent  to  the  writ  shows,  however,  that 
defendant's  plea  to  the  jurisdiction  was  sub- 
mitted, and  It  .was  proper  to  dispose  of  that 
defense  before  considering  the  merits.  Tbs 
writ  should  be  dismissed. 

We  concur:  BELCHER,  C;  SEARLS,  C. 


PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  writ  of  review 
heretofore  granted  herein  is  hereby  dis- 
missed. 


(106  Oal.  600) 

PEOPLE  ex  rel.  BEASLEY  v.  TOWN  OF 
SAUSALITO  et  al.    (No.  15,789.) 

(Supreme  Court  of  California.    March  20, 
1895.) 

Incorporation  op  Town  —  Canvass  op  Votes— 
Proceedings  op  Supervisors — Regular- 
ity op  Ballots  Cast. 

1.  St.  1883,  p.  94,  requires  elections  to  de- 
termine whether  a  town  shall  become  incorpo- 
rated to  be  held  in  accordance  with  the  general 
election  laws  of  the  state.  Held,  that  a  provi- 
sion of  the  act  requiring  the  board  of  supervi- 
sors to  "canvass  the  votes"  cast  at  such  an 
election  does  not  require  it  to  count  the  bal- 

'  lots,  a  canvass  of  the  returns  being  within  the 
intent  of  the  act. 

2.  Where  the  order  of  the  board  of  supervi- 
sors, entered  in  the  minutes,  as  required  by  St. 
1883,  p.  94,  §  3,  uuder  which  an  election  as  to 
town  incorporation  was  held,  shows  that  a  ma- 
jority of  the  votes  "cast"  were  for  incorpora- 
tion, the  fact  that  it  also  shows  that  such  ma- 
jority was  less  than  a  majority  of  votes  "poll- 
ed" may  be  explained,  in  an  action  attacking 
the  incorporation,  by  a  count  of  the  ballots  in 
court 

3.  Under  St.  1883,  p.  94.  requiring  the  board 
of  supervisors,  after  an  election  in  favor  of 
town  incorporation,  to  declare  the  territory  duly 
incorporated  by  an  order  entered  on  its  minutes, 
and  to  file  a  copy  of  "such  order"  with  the  sec- 
retary of  state,  it  is  not  necessary  to  file  a  copy 
of  all  the  entries  made  in  the  minutes  at  the 
time  the  order  was  entered  therein. 

4.  Ballots  polled  at  an  election  upon  the 
question  of  town  incorporation,  under  St  1883, 
p.  93,  which  have  no  mark  to  indicate  the  elect- 
ors' wishes  in  any  particular,  cannot  be  consid- 
ered as  votes  for  any  purpose. 

5.  A  ballot  cast  at  an  election  upon  the 
question  of  town  incorporation,  under  St.  1883. 
p.  93,  marked  in  pencil  in  lieu  of  the  official 
stamp,  or  having  no  mark  except  the  words 
"against  incorporation"  at  the  bottom,  is  in- 
valid. 

0.  The  fact  that  the  cross  strokes  on  a  bal- 
lot are  blurred,  or  that  the  lesser  part  of  the 
cross  is  on  the  line  below,  does  not  render  the 
ballot  invalid. 

In  bank.  Appeal  from  superior  court,  Ma- 
rin county;  F.  M.  Angellottl,  Judge. 

Proceeding  by  the  people,  upon  the  rela- 
tion of  one  Beasley,  against  the  town  of  Sau- 
salito  and  others.  From  a  judgment  for  de- 
fendants, plaintiff  appeals.  Affirmed. 

Atty.  Gen.  Hart  and  Geo.  W.  Towle,  for 
appellant.  Hepburn  Wilklns  and  Robt.  Har- 
rison, for  respondents.  , 
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McFARLAND,  J.  This  is  &  proceeding 
'  brought  In  the  name  of  the  people  to  have  It 
decreed  that  the  town  of  Sausalito  Is  not  a 
duly-organized  municipal  corporation,  etc 
Judgment  went  for  the  defendants,  and  plain- 
tiff appeals.  It  Is  contended  by  appellant 
that  the  board  of  supervisors  of  Marin  coun- 
ty did  not  "canvass  the  votes"  given  at  the 
election  called  to  determine  whether  or  not 
the  town  should  be  incorporated,  because 
said  board  did  not  have  before  it  the  ballots 
deposited  at  said  election,  and  did  not  count 
the  same,  but  merely  canvassed  the  "returns." 
St.  1883,  p.  93.  This  position  is  not  tenable. 
To  canvass  the  votes  does  not  necessarily 
mean  to  count  the  ballots;  and  to  give  it  the 
latter  meaning  would  be  to  defeat  the  entire 
purpose  of  the  statute,  for  it  provides  that 
the  election  shall  be  conducted  "in  accord- 
ance with  the  general  election  laws  of  the 
state,"  and  as  the  ballots  were  returned  to 
the  county  clerk  the  board  could  not  get  pos- 
session of  them,  and  therefore  could  not  have 
counted  them.  To  "canvass  the  returns" 
and  to  "canvass  the  votes"  are  frequently 
used  In  statutes  and  judicial  opinions  synony- 
mously, and  In  the  case  at  bar  the  words 
used  should  be  held  to  have  been  intended 
in  the  sense  that  would  give  effect  to  the 
statute. 

Appellant  Introduced  certain  "records"  (so  • 
called)  of  the  board  of  supervisors,  from 
which  it  appears  that,  after  the  canvass,  the 
board  entered  an  order  on  its  minutes,  as  re- 
quired by  section  3  of  the  act  under  which 
the  election  was  held  (St.  1883,  p.  94,  §  3), 
which  showed  that  votes  were  cast  as  fol- 
lows: "For  Incorporation  received  128  votes; 
against  incorporation  received  105  votes;" 
and  then,  after  a  showing  of  certain  votes  for 
officers,  there  was  this  statement  in  the  or- 
der: "Total  votes  polled,  266."  Appellant 
contends  that  these  minutes,  or  "records," 
bind  respondents  to  the  proposition  that  there 
was  not  a  majority  of  votes  cast  for  incor- 
poration, because  of  said  statement,  "Total 
votes  polled,  266,"— 128  not  being  a  majority 
of  266;  but  we  do  not  think  so.  The  board 
was  not  required  to  enter  on  their  records 
the  number  of  votes  polled.  Moreover,  it 
does  not  appear  what  was  meant  by  "polled." 
The  board  may  have  meant  merely  that  there 
were  certain  blank  official  ballots  deposited 
In  the  ballot  box.  Under  any  view,  as  the 
board  found  and  ordered  that  a  majority  of 
the  votes  cast  were  for  Incorporation,  the  re- 
spondents, when  the  validity  of  the  Incor- 
poration was  attacked  by  this  action,  had  the 
right  to  explain  any  uncertainty  that  might 
arise  from  the  statement  about  the  266  votes 
polled,  by  showing  the  real  facts  upon  a  judi- 
cial count  of  the  ballots  In  court. 

The  board  sufficiently  complied  with  the 
provision  of  the  statute  that  a  certified  copy 
of  the  order  declaring  the  territory  duly  in- 
corporated should  be  filed  in  the  office  of  the 
secretary  of  state.  The  provision  is  that 
"the  board  shall,  by  an  order  entered  upon 


their  minutes,  declare  such  territory  ti- 
incorporated  as  a  municipal  corpantM."- 
giving  its  class,  name,  etc;  and  thai  a  «p 
of  "such  order"  shall  be  filed.  Tks  to 
done,  and  there  was  no  necessity  ol  cmifj- 
lng  and  filing  all  the  entries  which  ia» 
made  at  the  time  on  the  minutes  of  ifct 
board.  The  foregoing  points  made  by  u- 
pellant  are  largely  technical  The  real  pas 
on  the  merits  is  whether  or  not  there  to.  i 
fact,  a  majority  of  votes  cast  'for  taecrptn 
tion."  The  votes  were  counted  by  the  eon: 
and  the  statement  on  motion  f or  a  new  tal 
declares  that  "upon  such  count  it  appears 
that  there  were  130  votes  cast  for  incarpcn- 
tlon;  112  votes  against  Incorporation;  -4. 
facial  ballots  without  mark  placed  thews  tj 
the  elector  to  indicate  the  voter's  wkk  a 
any  particular,  either  on  the  subject  of  rt 
corporation  or  officers;  17  official  tata 
without  mark  placed  thereon  by  the 
to  indicate  his  wish  on  the  subject  of  toe* 
po ration,  but  having  marks  against  name*  g! 
officers  named  on  ballots."  According  to  ti» 
statement,  there  was  certainly  a  majority  f* 
incorporation.  It  is  clear  that  the  7  Wko 
without  any  marks  to  indicate  the  eJector'i 
wish  "in  any  particular"  were  not  votes  in 
any  sense.  They  were  mere  blanks,  and  wwe 
not  to  be  counted  or  considered  for  any  pur- 
pose The  sum  of  112  votes  against  inctffp* 
ration  and  the  17  for  officers  only  is  IS. 
less  than  the  number  of  votes  for  incorpoa 
tion;  and  therefore  a  majority  of  the  vota 
cast  were  for  Incorporation.  But  there  if  > 
dispute  between  the  parties  as  to  ho*  ni* 
of  the  ballots  should  have  been  counted  Ap- 
pellant  contends  that  ballot  marked  *C" 
should  have  been  counted  against  Incorpon- 
tlon;  but  the  only  marks  on  it  were  ma* 
with  a  lead  pencil,  and  not  with  the  offid»l 
stamp,  and  it  was  properly  excluded.  Lay 
v.  Parsons  (Cal.)  38  Pac.  447.  Appellant  al* 
contends  that  ballot  P  should  have  beec 
counted  against  incorporation;  but  it  had» 
mark  of  any  kind  except  that,  at  the  bottoa 
entirely  below  all  the  printed  matter,  it  m 
the  words  "Against  incorporation"  writta 
with  a  pencil,  and  was  properly  exdmW- 
There  Is  no  provision  for  that  method « 
voting  except  when  one  desires  to  vote  fof 
a  candidate  for  office  whose  name  la  not  on 
the  printed  list  on  the  ballot  Under  flj 
present  election  laws  It  is  not  enough  to  fiw 
out  generally  the  intention  of  the  vote1  * 
it  was  under  a  former  and  simpler  system; 
that  intention  must  be  expressed  intbemu- 
ner  prescribed  by  the  law,  which  has 
other  purposes,  as  the  preservation  of  ah* 
lute  secrecy,  etc.  Appellant  also  contend* 
that  ballot  E  should  not  have  been  coonW 
for  incorporation ;  but  this  ballot  was  stamp- 
ed  at  the  proper  place  with  the  official  itanR 
and  the  only  objection  to  it  Is  that  the  era* 
strokes  were  blurred,  and  that  is  not  a  w 
Sclent  circumstance  to  make  the  tom j* 
valid.  Appellant  also  contends  that  balW 
should  not  have  been  counted  for  incorp«r» 


Digitized  by 


OaL) 


FRANKEL 


t>.  BOYD. 


989 


tion.  The  only  objection  to  this  ballot  ta 
that.*  part  of  the  cross  was  on  the  line  be- 
low; but  the  court,  upon  inspection  of  the 
ballot,  held  that  the  greater  part  of  the  cross 
was  above  the  line,  and  we  cannot  disturb 
the  ruling.  The  foregoing  are  the  only 
points  which  appellant  makes  in  his  brief  on 
this  branch  of  the  case. 

Of  the  other  five  disputed  ballots.  A,  D,  and 
G  were  counted  against  incorporation,  over 
the  objections  of  respondents;  and  B,  which 
showed  no  attempt  at  voting  on  the  subject 
of  incorporation,  was  counted  as  a  vote  on 
officers,  against  the  objections  of  respond- 
ents, who  claimed  that  it  should  not  have 
been  counted  at  all,  because  the  marks  for 
officers  were  not  In  the  right  place.  H  was 
counted  for  Incorporation.  This  ballot  had 
the  cross  marked  in  the  center  of  the  ballot, 
and  not  in  the  square  provided  for  It  under 
the  election  law.  But  ballots  A  and  D  have 
the  same  defect  as  ballot  H,  and  were  count' 
ed  against  incorporation;  and  B,  which  was 
counted  for  officers,  had  also  the  same  defect; 
and  ballot  G,  counted  against  incorporation, 
had  the  cross  entirely  outside  of  the  square, 
and  beyond  the  dotted  line.  It  Is  quite  clear, 
therefore,  that,  if  H,  counted  for  Incorpora- 
tion, should  have  been  excluded,  then  A.  D, 
B,  and  G  should  also  have  been  excluded, 
and  thus  the  majority  for  Incorporation 
would  have  been  greater. 

The  foregoing  views  are  conclusive  In  fa- 
vor of  respondents,  and  it  is  unnecessary  to 
examine  the  position  taken  by  the  learned 
Judge  of  the  court  below,  in  a  very  able  opin- 
ion, that  under  the  language  of  the  statute 
under  which  the  election  was  held  only  those 
votes  are  to  be  considered  which  were  cast 
on  the  proposition  of  incorporation.  He  dis- 
tinguishes the  language  of  this  statute  "from 
language  in  constitutions  and  statutes  which 
require  that  before  a  measure  shall  be  deem- 
ed adopted  It  must  receive  the  'assent  of  the 
majority  of  the  electors  of  a  territory,'  the 
votes  of  a  majority  of  the  electors  of  a  coun- 
ty, 'the  assent  of  a  majority  of  the  electors 
voting  at  a  general  election,'"  etc.  We  are 
much  inclined  to  agree  with  the  learned  judge 
on  this  point,  but  we  are  not  called  upon  to 
definitely  determine  It  In  this  case.  The  judg- 
ment and  order  denying  the  motion  for  a 
new  trial  are  affirmed. 

We  concur:'  VAN  FLEET,  J.;  HARRI- 
SON, J.»  GAROUTTE,  J.;  HENSHAW,  J. 

(106  Cal.  608) 
FRANKEL  v.  BOYD  et  aL   (No.  19,526.)  » 

(Snpreme  Court  of  California.    March  80, 
1895.) 

Ditobos— Award  or  Commuxitt  Propbbtt  to 

WlFS— COMKUNITT  DSBTB. 

A  decree  of  divorce  In  favor  of  a  wife, 
awarding  to  her,  under  Civ.  Code,  1 146.  all  the 
community  property  of  herself  and  husband, 
who  has  no  separate  estate,  does  not  cut  off  the 

*  Rehearing  denied. 


rights  of  one  who  has  previously  furnished  her 
husband  with  groceries  and  provisions  for  his 
family  upon  the  faith  of  his  possession  and 
ownership  of  such  property  to  have  it  subject- 
ed to  the  payment  of  his-  debt  In  an  action  in 
the  nature  of  a  creditor's  bill. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  Waldo  M.  York,  Judge. 

Bill  by  M.  B.  Frankel  against  E.  H.  Boyd 
and  others  for  a  decree  adjudging  certain 
lands  of  defendant  8.  J.  Boyd  liable  to  the 
satisfaction  of  plaintiff's  demands.  From  the 
granting  of  the  relief  prayed  for,  and  the 
refusal  of  a  new  trial,  the  defendant  S.  J. 
Boyd  appeals.  Affirmed. 

Kendrick  &  Kendrlck  and  J.  B.  Hollaway, 
for  appellant  Shinn  &  Wilbur  and  Wilson 
&  Lam  me,  for  respondeat 

8EARLS,  C.  This  Is  a  bill  In  equity  to 
obtain  a  decree  adjudging  certain  lands  of 
the  defendant  S.  J.  Boyd  liable  to  the  satis- 
faction of  a  demand  of  plaintiff  for  $600  and 
interest  Plaintiff  had  a  decree  as  prayed 
for,  from  which  decree,  and  from  an  order 
denying  her  motion  for  a  new  trial,  said  de- 
fendant S.  J.  Boyd  appeals. 

For  many  years  prior  to  January  30,  1891, 
the  defendants  herein  were  husband  and 
wife,  and  the  owners  of,  as  community  prop- 
erty, a  tract  of  land  in  the  county  of  Los 
Angeles,  of  the  value  of,  say,  $50,000,  upon 
which  they  resided  with  their  family  and 
upon  which  they  had  filed  a  declaration  of 
homestead.  They  had  no  other  property 
than  this  land  and  the  Improvements  there- 
on, together  with  live  stock,  farming  uten- 
sils, furniture,  etc.,  and  neither  of  defend- 
ants owned  any  separate  property.  There 
was  a  mortgage  of  $5,000  upon  the  prop- 
erty. The  plaintiff  herein  was  a  merchant 
living  in  the  vicinity  of  defendants,  and  fa- 
miliar with  their  financial  standing.  Rely- 
ing upon  the  ownership  by  defendants  of 
said  property,  plaintiff  was  Induced  to  ex- 
tend to  them  credit,  and  did  sell  and  deliver 
to  the  defendant  E.  H.  Boyd  (the  husband) 
through  defendant  S.  J.  Boyd  (his  wife),  gro- 
ceries, provisions,  etc.,  for  family  use,  upon 
credit  until  there  was  due  him  on  said  Janu- 
ary 30,  1891,  the  sum  of  $600  for  goods  thus 
sold.  On  said  January  30,  1891,  defendant 
S.  J.  Boyd  commenced  an  action  against  her 
husband,  E.  H.  Boyd,  for  a  divorce  upon  the 
ground  of  adultery,  and  procured  an  injunc- 
tion against  the  defendant  therein  restrain- 
ing him  from  disposing  of,  incumbering,  or 
interfering  with  said  property,  and  from  col- 
lecting any  Indebtedness  due  the  parties,  or 
either  of  them.  On  the  27th  day  of  May, 
1891,  a  decree  of  divorce  was  made  and  ren- 
dered in  said  cause  In  favor  of  plaintiff  and 
against  the  defendant  therein,  and  awarding 
to  her,  the  said  S.  J.  Boyd,  all  of  the  com- 
munity property,  including  all  the  property 
hereinbefore  mentioned  and  referred  to,  sub- 
ject to  the  mortgage  of  $5,000.  Defendant 
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E.  H.  Boyd  was  thereby  rendered,  and  ever 
since  has  been,  insolvent,  and  entirely  with- 
out property.  On  the  4th  day  of  November, 
1891,  the  plaintiff  herein,  M.  E.  Frankel, 
commenced  an  action  against  said  defendant 
E.  H.  Boyd,  to  recover  said  sum  of  $600  so 
doe  as  aforesaid,  and  thereafter,  and  on  the 
30th  day  of  August,  1892,  obtained  a  judg- 
ment for  said  sum,  upon  which  he  caused  an 
execution  to  be  issued  and  levied  upon  all 
the  right,  title,  and  interest  of  defendant  E. 
H.  Boyd  In  the  land  and  premises  aforesaid. 
Appraisers  were  appointed,  and  a  homestead 
exemption  was  set  apart,  etc.  Thereupon 
said  8.  J.  Boyd  served  notice  upon  the  sher- 
iff, claiming  the  whole  property  in  fee  simple 
absolute,  whereupon  the  execution  we*  re- 
turned unsatisfied,  and  this  action  instituted. 

The  statute  of  limitations  was  pleaded  by 
defendant,  and  the  court  very  properly,  as 
we  think,  found  against  the  plea.  The  ac- 
tion is  In  the  nature  o'  a  creditor's  bill  to 
have  what,  at  the  date  when  the  credit  was 
given,  was  community  property,  appropri- 
ated to  the  payment  of  a  community  debt 
The  real  question  Is:  Has  a  general  creditor 
of  the  husband,  who  has  credited  the  latter 
upon  the  faith  of  his  possession  and  owner- 
ship of  community  property,  a  right  to  fol- 
low such  property,  and  have  a  decree  estab- 
lishing the  liability  thereof  for  the  satisfac- 
tion of  his  demand,  after  such  property  has 
been  awarded  to  the  wife  by  a  decree  of  di- 
vorce, In  a  case  where  the  husband  had  no 
separate  or  community  property?  The  con- 
tention of  appellant  Is  that,  as  the  decree  of 
'ilvorce,  duly  given  and  made,  divested  all 
the  community  interest  in  said  property,  and 
awarded  It  to  the  wife,  long  before  the  plain- 
tiff herein  acquired  any  specific  Hen  thereon 
against  the  husband,  plaintiff  cannot,  In  the 
absence  of  fraud,  assert  any  right  to  have 
such  property  appropriated  to  the  satisfac- 
tion of  his  demand.  That  the  plaintiff  has 
no  specific  lien  upon  the  property  sought  to 
be  held  liable  for  the  satisfaction  of  his  debt 
may  be  conceded.  Had  his  judgment  or  exe- 
cution established  such  lieu,  there  would 
have  been  no  necessity  for  this  action.  The 
nature  and  purpose  of  a  creditor's  bill  Is  to 
enable  the  creditor  to  apply  to  the  payment 
of  his  debt  property  of  the  judgment  debtor, 
which  by  its  nature  cannot  be  taken  in  an 
execution  at  law,  or  to  convert  the  holder  of 
a  legal  estate  Into  a  trustee,  and  call  for  a 
conveyance,  or  to  have  It  sold  In  satisfaction 
of  his  claim,  or  to  aid  the  creditor  in  reach- 
ing property  of  his  debtor  by  removing 
fraudulent  judgments  or  conveyances  which 
defeat  his  remedy  at  law.  So,  too,  a  cred- 
itor's bill  wIU  lie  to  defeat  a  gift  by  the 
debtor,  the  necessary  effect  of  which  is  to 
defeat  the  existing  debt  due  from  him  to  his 
creditor  at  the  date  of  such  gift  These  con- 
stitute a  few  of  many  instances  In  which 
creditors'  bills,  or  bills  In  the  nature  of  cred- 
itors' bills,  will  He.  In  such  cases  equity 
proceeds  upon  the  theory  that  a  moral  obU- 


gation  rests  upon  the  debtor  to  discharge  iB 
his  debts  to  the  extent  of  his  ability,  tad 
that.  In  so  far  as  he  has,  without  the  saac- 
tion  of  positive  law,  placed  his  assets  beyond 
the  reach  of  his  creditors  by  a  fraudoleBt 
transfer  thereof,  or  by  a  transfer  without 
consideration,  under  circumstances  < -a I  re- 
lated to  defeat  the  just  claims  of  creditors, 
which  constitutes  constructive  fraud,  uV 
court  will  Intervene  and  hold  the  right  of  the 
creditor  an  equitable  Hen  upon  property  tins 
transferred,  as  well  as  upon  property  which 
cannot  be  reached  by  the  ordinary  process  it 
law. 

These  remarks  are  Indulged  In  as  prelimi- 
nary to  saying  that,  if  plaintiff  is  entitled  to 
have  his  judgment  satisfied  out  of  the  proper- 
ty described  in  the  complaint,  his  bfll  is  ta 
proper  form,  and  states  facts  sufficient  to  coo 
stitute  a  cause  of  action.  The  question  of  the 
right  of  plaintiff,  as  a  judgment  creditor,  to  fel- 
low the  community  property  of  bis  debtor.  E. 
H.  Boyd,  and  his  wife,  S.  J.  Boyd,  and  to  ap- 
propriate it  to  the  satisfaction  of  his  judgment 
after  such  property  has  been  awarded  to  the 
wife  In  the  divorce  proceedings,  must  ton 
upon  the  proper  construction  of  the  statute 
under  which  the  court  awarded  such  proper- 
ty. Under  our  Civil  Code  all  property  ac- 
quired after  marriage  by  either  husband  or 
wife  or  both,  except  that  acquired  by  gift, 
bequest  devise .  or  descent,  is  community 
property.  Civ.  Code,  §§  162-164.  "Upon  the 
death  of  the  husband  one-half  of  the  comma- 
nity  property  goes  to  the  surviving  wife, 
and  the  other  half  Is  subject  to  the  testa- 
mentary disposition  of  the  husband.  •  •  • 
In  the  case  of  the  dissolution  of  the  com- 
munity by  the  death  of  the  husband,  the  en- 
tire community  property  is  equally  subject 
to  his  debts,  the  family  allowance  and  the 
charges  and  expenses  of  administration." 
Civ.  Code,  §  1402.  Upon  the  dissolution  of 
the  marriage  by  the  decree  of  a  court  of 
competent  jurisdiction  the  community  prop- 
erty and  the  homestead  shall  be  assigned  as 
follows:  "(1)  If  the  decree  be  rendered  on  the 
ground  of  adultery  or  extreme  cruelty,  the 
community  property  shall  be  assigned  to  the 
respective  parties  In  such  proportion  as  the 
court,  from  all  the  facts  of  the  case  and  the 
condition  of  the  parties,  may  deem  just  (S 
K  the  decree  be  rendered  on  any  other 
ground  than  that  of  adultery  ox  extreme  cru- 
elty, the  community  property  shall  be  equal- 
ly divided  between  the  parties."  Civ.  Code. 
S  146.  The  remaining  subdivisions  of  tb* 
same  section  relate  to  the  disposition  of  the 
homestead,  and  need  not  be  noticed.  The 
groundwork  of  the  several  provisions  of  the 
ClvU  Code  herein  quoted  and  referred  to  are 
to  be  found  in  the  "act  denuing  the  right* 
of  husband  and  wife,"  passed  April  17, 1S» 
St  1830,  p.  254.  The  eleventh  section  <* 
that  act  provided  as  follows:  "Upon  the  dl* 
solution  of  the  community  by  the  death  of 
either  husband  or  wife,  one-half  of  the  com- 
mon property  shall  go  to  the  survivor,  tad 
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the  other  half  to  the  descendants  of  the  de- 
ceased husband  or  wife  subject  to  the  pay- 
ment of  the  debts  of  the  deceased,"  etc 
Under  this  provision  it  was  plausibly  con- 
tended that  it  was  only  the  half  of  the  com- 
mon property  which  went  to  the  descend- 
ants which  was  subject  to  the  debts  of  the 
deceased,  and  that  the  survivor  took  one- 
half  of  the  property  discharged  from  such 
debts.  The  supreme  court,  however,  held  in 
Panaud  v.  Jones,  1  Cal.  488;  In  re  Tomkins' 
Estate,  12  Cal.  114;  Packard  v.  Arellanes,  17 
CaL  525;  Johnston  v.  Union,  75  Cal.  134,  16 
Pac.  753,  and  in  a  number  of  other  cases, 
—that  the  estate  in  law  consisted  of  the  resi- 
due after  all  debts  were  paid,  and  that  all  of 
the  community  or  common  property  was  lia- 
ble for  such  debts.  In  Packard  v.  Arellanes, 
supra,  the  court,  speaking  through  Cope,  J., 
said:  "Our  whole  system  by  which  the 
rights  of  property  between  husband  and  wife 
are  regulated  and  determined  is  borrowed 
from  the  civil  and  Spanish  laws,  and  we 
must  look  to  these  sources  for  the  reasons 
which  Induced  its  adoption  and  the  rules  and 
principles  which  govern  its  operation  and 
effect  The  relation  of  husband  and  wife  is 
regarded  by  the  civil  law  as  a  species  of 
partnership,  the  property  of  which,  like  that 
of  any  other  partnership,  is  primarily  liable 
for  the  payment  of  its  debts.  •  •  •  It  is 
the  well-settled  rule  of  that  law  that  the 
debts  of  the  partnership  have  priority  of 
claim  to  satisfaction  out  of  the  community 
estate.  Jones  v.  Jones,  15  Tex.  143,  and  au- 
thorities there  cited.  •  •  •  The  legisla- 
ture intended  to  establish  a  similar  relation- 
ship as  to  property  as  that  existing  in  the 
civil  law.  The  contracting  of  debts  is  one 
of  the  incidents  of  that  relationship,  and  it 
would  be  unreasonable  to  suppose  that  the 
intention  was  to  do  away  with  so  important 
a  principle  as  that  of  the  liability  of  the 
community  property  for  their  payment  We 
think  that  for  all  purposes  connected  with 
the  administration  of  such  property  the 
debts  of  the  community  are  to  be  regarded 
not  as  the  mere  private  and  Individual  debts 
of  the  husband,  but  as  obligations  Involving 
the  liability  of  each  of  the  members  of  the 
community."  The  contention  of  respondent 
Is  that  a  like  construction  should  be  given  to 
section  146,  Civ.  Code,  with  that  so  often 
imposed  upon  section  11  of  the  act  of  1850, 
and  that  when  the  community  is  dissolved, 
not  by  death,  but  by  the  only  process  known 
to  our  law,  viz.  by  a  decree  of  divorce,  the 
authority  of  the  court  to  assign  all  the  com- 
munity property  to  one  of  the  spouses  must 
be  taken  and  construed  as  meaning  the  resi- 
due of  such  property  after  the  payment  of 
the  existing  debts  of  the  husband,  contract- 
ed upon  the  faith  of  such  property.  By 
parity  of  reasoning  this  result  would  seem  to 
follow.  The  community  property  to  be  dis- 
tributed may  well  be  considered  (as  in  case 
of  partnership,  to  which  in  many  respects  it 
bears  a  close  resemblance)  as  the  residue 


which  remains  after  the  discharge  of  the 
community  obligations.  Had  the  husband, 
by  a  voluntary  conveyance,  transferred  all 
of  the  community  property  to  his  wife,  leav- 
ing himself  without  means,  It  is  not  doubted 
but  that  the  property  so  transferred  would 
have  been  liable  to  his  creditors  for  existing 
debts.  When  the  court  assigned  all  the 
property  to  appellant  It  In  effect  did  what  in 
law  the  husband  should  have  done  under 
like  circumstances,  and  the  conclusion  is 
reached  that  in  such  a  case,  where  all  the 
community  property  has  been  assigned  to 
the  wife,  leaving  the  husband  without  sep- 
arate property,  the  property  so  assigned  is 
taken  subject  to  the  equitable  claim  of  ex- 
isting contract  creditors,  whose  demands  are 
due  or  to  become  due  on  account  of  credit 
extended  during  the  existence  of  the  marital 
relation  to  the  husband  for  the  benefit  of 
the  community.  In  the  present  instance  this 
construction  works  no  hardship  to  the  appel- 
lant She  purchased  the  supplies  for  which 
the  credit  was  given  (as  the  agent  of  her 
husband),  and  they  were  used  by  the  family. 
In  her  complaint  for  a  divorce,  the  fact  "that 
the  supplies  for  defendant's  family  have 
not  been  paid  for,  and  are  now  due,  amount- 
ing to  more  than  $400,"  is  alleged  as  a  pred- 
icate in  part  for  the  prayer  that  she  have  the 
property  set  apart  to  her,  and  for  an  injunc- 
tion to  restrain  defendant  from  making  col- 
lections, etc.  Under  such  circumstances,  ev- 
ery moral  consideration  prompts  the  satis- 
faction of  the  demand  from  the  community 
property.  And  we  are  of  opinion  the  moral 
and  legal  obligations  go  hand  In  hand.  The 
other  errors  assigned  do  not  call  for  com- 
ment The  judgment  and  order  appealed 
from  should  be  affirmed. 

We  concur:  BELCHER,  C;  BBITT,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(IOC  Cal.  486) 

McCABE  v.  GOODWIN  et  al.    (No.  15,817.) 
(Supreme  Court'  of  California.    March  20, 
1896.) 

Swamp  Lands — Patent  —  Title  of  Assignee  or 
Certificate—  Appeal— Objections  Waived. 

1.  The  filing  and  approval  by  the  surveyor 
general  of  a  township  plat  upon  which  certain 
lands  are  designated  as  swamp  and  overflowed 
lands,  pursuant  to  Act  Cong.  July  23,  I860 
(14  Stat.  218),  providing  an  additional  mode  for 
identifying  such  lands  conveyed  to  the  state  by 
Act  Sept  28,  1850,  operates  as  a  determination 
by  the  United  States  that  the  lands  wore  on 
the  date  of  the  latter  act  swamp  and  overflowed 
lands,  and  that  the  title  thereto  vested  in  the 
state  on  that  date. 

2.  A  certificate  of  purchase  of  swamp  and 
overflowed  lands,  issued  under  Act  Cal.  April 
21,  1858  (St.  1858.  p.  198).  which  bound  the 
state  to  issue  a  patent  to  the  purchaser  or  the 
last  assignee  of  the  certificate,  without  placing 
any  restriction  upon  the  character  of  such  as- 
signee, constitutes  a  contract  obligation  of  the 
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state,  which  is  not  impaired  as  to  an  assignee  of 
a  purchaser  whose  rights  to  a  patent  accrued 
before  the  adoption  of  the  constitution,  article 
17,  §  3,  of  which  forbids  the  grant  of  lands  to 
any  but  citizens  and  actual  settlers. 

3.  A  plaintiff  who  makes  another  a  party 
defendant,  and  asks  affirmative  relief  against 
him,  cannot  urge  for  the  first  time  on  appeal 
that  the  matters  involved  could  not  be  litigated 
in  such  action. 

♦ 

Department  1.  Appeal  from  superior 
court,  Sonoma  county;  S.  K.  Dougherty, 
Judge. 

Action  by  McCabe  against  Goodwin  and 
others  to  determine  a  conflict  before  the  sur- 
veyor general  concerning. the  right  to  pur- 
chase swamp  and  overflowed  lands.  From 
a  finding  and  judgment  that  plaintiff  was 
not  entitled  to  purchase  the  lands,  and  that 
defendant  Goodwin  was  the  owner  and  enti- 
tled to  a  patent,  plaintiff  appeals.  Affirm- 
ed. 

Ira  C.  Jenks  and  J.  A.  Barham,  for  appel- 
lant   Hudson  &  Sayre,  for  respondents. 

HARRISON,  J.  This  action  was  brought 
under  section  3415  of  the  Political  Code,  to 
determine  a  conflict  before  the  surveyor 
general,  respecting  the  right  to  purchase 
from  the  state  certain  swamp  and  overflow- 
ed lands  in  Lake  county.  August  1,  1860, 
certificates  of  purchase  were  Issued  by  the 
registrar  of  the  land  office  for  different  por- 
tions of  the  lands  to  Isaac  P.  Rice  and 
James  E.  Allen,  respectively,  which,  by  prop- 
er transfers  and  assignments,  were  after- 
wards vested  in  the  defendant  Goodwin,— 
the  one  issued  to  Allen  September  16,  1862, 
and  the  one  issued  to  Rice  April  30,  1869. 
The  full  amount  of  the  purchase  money  and 
Interest  thereon  for  the  lands  represented  by 
the  certificate  Issued  to  Rice  was  paid  to  the 
state  May  12, 1868,  and  for  those  represented 
by  the  certificate  issued  to  Allen  March  8, 
1873.  The  plaintiff  entered  and  took  pos- 
session of  the  lands  March  5,  1884,  and 
has  since  been  In  possession  thereof.  At 
the  time  of  so  entering,  Goodwin  was  in 
possession  of  the  lands,  and,  upon  being  ex- 
cluded therefrom  by  the  plaintiff,  commen- 
ced an  action  In  ejectment  against  him, 
which  is  still  pending  in  Lake  county.  Au- 
gust 1,  1890,  the  plaintiff  made  application 
to  the  surveyor  general  for  the  purchase  of 
the  lands  from  the  state,  with  the  knowledge 
that  they  were  claimed  by  the  defendant 
Goodwin  tinder  the  above  certificates  of 
purchase;  and  at  his  Instance  the  contest 
was  transferred  to  the  superior  court  of 
Lake  county.  The  lands  are  a  part  of  town- 
ship 14  N.,  of  range  9  W.,  Mt.  Diablo  Merid- 
ian, and  the  plat  of  the  township  was  ap- 
proved by  the  United  States  surveyor  gener- 
al for  California  August  24,  1884.  On  this 
plat  the  lands  in  question  were  designated 
and  marked  as  swamp  and  overflowed  lands. 
The  court  below  found  that  the  plaintiff 
was  not  entitled  to  purchase  any  portion  of 
the  lands,  and  that  the  defendant  Goodwin 


was  the  owner  of  the  aforesaid  certificates 
of  purchase  issued  to  Allen  and  Rice,  and 
was  entitled  to  receive  a  patent  from  the 
state  therefor.  From  the  judgment  entered 
thereon,  the  plaintiff  has  appealed. 

The  grant  of  swamp  and  overflowed  lands 
to  the  several  states  by  the  act  of  congress 
of  September  28,  1850,  was  a  grant,  in  prae- 
senti,  and  operated  as  an  immediate  transfer 
to  the  state  of  California  of  all  the  lands 
within  its  boundaries  which  at  that  date 
were  "swamp  and  overflowed,"  within  the 
meaning  of  the  act.  Wright  v.  Roseberry, 
121  U.  S.  488,  7  Sup.  Ct  985;  Tubbs  v.  Wil- 
holt,  138  U.  S.  134,  11  Sup.  Ct  279,  affirm- 
ing 73  Cal.  61,  14  Pac.  361.  The  subsequent 
segregation  of  these  lands  from  the  upland 
is  merely  a  designation  of  the  boundaries  of 
the  lands  thus  granted,  without  conferring 
any  additional  title.  While  a  patent  issued 
therefor,  or  any  equivalent  determination 
by  the  land  department  of  the  character  of 
the  lands  would  have  the  effect  to  estop  the 
United  States  from  afterwards  questioning 
their  character,  it  does  not  confer  any  addi- 
tional title  upon  the  state.  "The  patent 
would  be  evidence  of  such  identification,  and 
declaratory  of  the  title  conveyed.  It  would 
establish  definitely  the  extent  and  bounda- 
ries of  the  swamp  and  overflowed  lands  In 
any  township,  and  thus  render  it  unneces- 
sary to  resort  to  oral  evidence  on  that  sub- 
ject." Wright  v.  Roseberry,  supra.  By  the 
act  of  July  23,  1866  (14  Stat  218),  congress 
provided  an  additional  mode  for  identifying 
the  swamp  and  overflowed  lands  which 
were  conveyed  to  the  state  of  California  by 
the  aforesaid  act  of  September  28,  1850.  In 
the  fourth  section  of  this  act  it  is  declared 
"that  in  all  cases  where  township  surveys" 
have  been  or  shall  hereafter  be  made  under 
authority  of  the  United  States,  and  the  plats 
thereof  approved,  it  shall  be  the  duty  of  the 
commissioner  of  the  general  land  office  to 
certify  over  to  the  state  of  California,  as 
swamp  and  overflowed,  all  the  lands  rep- 
resented as  such  upon  such  approved  plats, 
within  one  year  from  the  passage  of  this 
act  or  within  one  year  from  the  return  and 
approval  of  such  township  plats."  It  was 
held  in  Wright  v.  Roseberry,  supra,  that  the 
representation  of  lands  as  swamp  and  over- 
flowed upon  the  township  plat  made  by  the 
surveyor  general,  was  as  conclusive  against 
the  United  States  as  if  they  had  been  pat- 
ented under  the  act  of  1850,  or  had  been  cer- 
tified over  to  the  state  under  the  provisions 
of  section  2488  of  the  Revised  Statutes.  It 
follows  that  when  the  township  plat  Includ- 
ing the  lands  in  question,  was  filed  (August 
23,  1884),  it  was  a  determination  by  the 
United  States  that  the  lands  involved  herein 
were  on  the  28th  of  September,  1850,  swamp 
and  overflowed  lands,  and  that  the  title 
thereto  vested  in  the  state  of  California  at 
the  passage  of  that  act 

As  the  proprietor  of  the  lands,  the  state 
could  make  such  disposition  as  it  chose;  and, 
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when  It  had  once  disposed  of  them,  its  power 
of  disposition  was  at  an  end.  In  the  act  of 
April  21,  1858  (Stat  1858,  p.  198),  and  acts 
amendatory  thereof,  provision  was  made  for 
the  disposition  of  the  lands  received  by  the 
state  by  virtue  of  the  act  of  congress  of  Sep- 
tember 28,  1850,  under  which  any  person 
qualified  to  become  a  purchaser  might,  upon 
making  proper  application,  make  the  pay- 
ment for  said  lands,  and  receive  from  the 
registrar  of  the  land  office  a  certificate  of 
purchase.  This  certificate  of  purchase  was 
declared  to  be  prima  facie  evidence  of  title, 
and  was  sufficient  to  enable  the  holder  to  re- 
cover in  ejectment  Upon  its  presentation  to 
the  governor  by  any  person  holding  such  cer- 
tificate, section  7  of  the  act  declared  that  if 
the  governor  should  find  that  the  whole 
amount  of  purchase  money,  together  with  in- 
terest thereon,  had  been  paid,  he  should  issue 
a  patent  for  the  land.  When  Goodwin,  there- 
fore, on  May  12,  1868,  had  paid  the  full 
amount  of  the  purchase  money  due  on  the 
certificate  issued  to  Rice,  and  on  March  8, 
1873,  had  paid  the  full  amount  due  on  the 
certificate  issued  to  Allen,  he  bad  become 
vested  with  the  entire  ownership  of  the  lands 
described  in  said  certificates  of  purchase,  and 
could  make  the  same  disposition  of  the  lands 
as  could  any  other  owner  of  lands.  By  issu- 
ing the  certificates  of  purchase  and  receiving 
the  money  for  the  lands  in  accordance  with 
the  provisions  of  the  statute,  the  state  had  as 
effectually  parted  with  all  interest  in  the 
lands  as  if  the  patent  therefor  had  been  is- 
sued. Whether  Goodwin  made  immediate 
application  for  a  patent,  or  whether  its  issu- 
ance after  its  application  was  delayed  by  the 
governer,  would  be  Immaterial.  His  right  to 
the  land  was  vested,  and  the  governor  had  no 
discretion  in  issuing  the  patent  to  him. 
"When  a  party  is  authorized  to  demand  a 
patent  for  land,  his  title  is  vested  as  much 
as  if  he  had  the  patent  itself,  which  is  but 
evidence  of  his  title." 

September  22,  1876,  Goodwin  transferred 
the  aforesaid  certificates  of  purchase  to  the 
Clear  Lake  Waterworks,  a  corporation;  and 
on  July  24,  1882,  the  last-named  corporation 
transferred  the  certificates  to  the  California 
Agricultural  &  Improvement  Association,  a 
corporation;  and  on  June  27,  1891,  the  last- 
named  corporation  transferred  them  to  the 
defendant  Goodwin.  It  is  contended  by  the 
appellant  that,  by  reason  of  these  transfers, 
the  state  has  become  released,  of  Its  obliga- 
tions to  issue  a  patent  for  the  lands;  that 
under  the  provisions  of  section  3  of  article  17 
of  the  constitution,-'  the  state  is  forbidden  to 
grant  the  lands  to  any  but  "actual  settlers"; 
and  that,  in  the  nature  of  things,  a  corpora- 
tion can  be  neither  a  citizen  of  the  state,  nor 
an  actual  settler  upon  the  lands.  At  the  time 
of  the  transfer  of  the  certificates  (September 
22,  1876),  Goodwin,  as  we  have  seen,  was 
vested  with  the  ownership  of  the  lands,  with- 
out any  limitation  upon  their  transfer;  and 
at  that  date  there  was  no  inhibition  upon  the 


State  respecting  the  character  of  any  grantee 
of  its  lands.  By  the  terms  of  the  statute  un- 
der which  the  state  had  sold  the  lands,  it  had 
agreed  that,  upon  the  payment  therefor  it 
would  issue  a  patent  "In  case  such  original 
certificate  has  been  assigned,  then  to  the  last 
assignee  of  such  certificate,  or  to  his  legal 
representative,  and  the  title  shall  vest  in 
such  assignee  or  legal  representative  as  ef- 
fectually as  If  he  had  been  the  original  pur- 
chaser." The  "purchaser"  of  lands  is  the  per- 
son to  whom  the  certificate  of  purchase  is  is- 
sued, and  who  pays  for  the  lands.  The  act 
of  1858  limits  the  character  of  those  to  whom 
a  certificate  of  purchase  may  be  issued,  but 
does  not  limit  the  character  of  those  to  whom 
the  patent  is  to  be  Issued.  1  On  the  contrary, 
section  7  of  the  act  provides  that  any  person 
"holding"  the  certificate  of  purchase  shall  be 
entitled  to  the  patent  upon  the  payment  of 
the  whole  amount  of  the  purchase  money, 
and,  as  above  quoted,  that  the  patent  shall 
be  issued  to  the  assignee  of  the  original  hold- 
er with  as  much  effect  as  If  issued  to  the 
original  purchaser  himself.  The  certificate  of 
purchase  has  been  termed,  as  against  the 
state,  "evidence  of  a  contract  to  convey." 
Taylor  v.  Weston,  77  Cal.  540,  20  Pac.  62. 
The  state  cannot  divest  itself  of  the  obliga- 
tion of  this  contract  by  a  constitutional  pro- 
vision, any  more  than  It  can  by  a  statutory 
enactment  H  any  other  interested  person 
would  show  that  the  state  Is  not  bound  to 
comply  with  such  contract,  he  is  authorized 
by  section  3414  of  the  Political  Code  to  pro- 
cure a  judicial  determination  of  this  ques- 
tion by  having  previously  Instituted  a  contest 
in  the  surveyor  general's  office,  and  causing 
a  transfer  to  the  superior  court  of  the  county 
In  which  the  lands  are  situated.  If,  upon 
such  contest,  It  appears  that  the  certificate  of 
purchase  was  issued  to  one  properly  quali- 
fied, and  that  the  holder  thereof  has  fully 
complied  with  the  terms  of  the  contract  on 
his  part  he  Is  entitled  to  a  judgment  in  bis 
favor  and  against  the  state  for  the  issuance 
to  him  of  a  patent  for  the  lands. 

The  order  referring  the  contest  to  the  su- 
perior court  was  entered  In  the  surveyor  gen- 
eral's office  December  23,  1890,  and  was  filed 
in  the  superior  court  of  Lake  county  Febru- 
-  ary  5,  1891.  In  this  order  the  conflicting 
claims  of  the  plaintiff  and  the  aforesaid  Rice 
and  Allen  were  set  out.  The  original  com- 
plaint herein  was  filed  February  21,  1891;  but 
the  fourth  amended  complaint  upon,  which 
the  cause  was  tried,  filed  August  19,  1892,  is 
the  only  complaint  set  forth  in  the  transcript. 
In  this  last  complaint  the  plaintiff  has  in- 
cluded as  defendants  various  Individuals  and 
corporations,  under  the  averment  that  they 
have  or  claim  to  have  some  interest,  right,  or 
title  in  and  to  the  lands  herein  described,  un- 
der the  aforesaid  Rice  or  Allen,  and  has  also 
made  as  a  defendant  the  respondent  Good- 
win, who,  he  alleges,  "claims  to  hold  the 
lands  •as  grantee,  lessee,  or  otherwise,  from 
the  said  Rice  and  Allen,  or  one  of  them,  or 
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from  their  assignee  or  assignees,  or  one  of 
them,  or  from  the  defendant  the  Clear  Lake 
Waterworks,  or  the  defendant  the  California 
Agricultural  &  Improvement  Association,  or 
one  of  them,"  and  asks  judgment  that  the 
defendants  are  neither  nor  any  of  them  enti- 
tled to  purchase  said  lands  from  the  state. 
Goodwin  answered  this  amended  complaint, 
in  which  he  set  forth,  among  other  matters, 
his  assignment  aforesaid  to  the  Clear  Lake 
Waterworks,  the  subsequent  assignment  by 
it  In  1882  to  the  California  Agricultural  &  Im- 
provement Association,  and  the  assignment  by 
the  latter  corporation  to  himself  June  27, 1891. 
Upon  the  issues  thus  presented,  the  cause 
was  tried  and  judgment  rendered  that  Good- 
win was  entitled  to  receive  the  patent  for  the 
lands.  The  appellant  now  urges  that,  inas- 
much as  the  certificates  of  purchase  were  not 
assigned  to  Goodwin  until  after  the  com- 
mencement of  the  present  action,  this  portion 
of  the  judgment  was  unauthorized.  The 
averments  of  the  original  complaint  are  not 
before  us,  but  we  are  of  the  opinion  that  by 
making  Goodwin  a  party  defendant,  and  ask- 
ing judgment  that  he  be  not  entitled  to  pur- 
chase said  lands  from  the  state,  the  plaintiff 
Is  precluded  from  making  this  objection  to 
the  action  of  the  court.  See  Perrl  v.  Beau- 
mont, 91  Cal.  30,  27  Pac.  534.  Upon  the 
face  of  the  record,  Goodwin's  claim  to  the 
patent  appears  to  have  been  presented  to  the 
superior  court,  and  determined  without  any 
objection  in  that  tribunal  on  the  part  of  the 
appellant  If  the  appellant  would  have  con- 
tested Goodwin's  right  to  have  his  claim  de- 
termined in  this  proceeding,  he  should  have 
made  the  objection  In  the  superior  court,  and 
not  have  raised  it  for  the  first  time  after  the 
appeal  to  this  court 
The  judgment  is  affirmed. 


We  concur:  GAROUTTE,  J. ;  VAN  FLEET, 


J. 
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PEOPLE  v.  FREDERICKS.   (No.  21,150.)  * 
(Supreme  Court  of  California.    March  21, 
1895.) 

Homicide — IwrpKMATiox — Jcrisdictiojj — Changs 
of  Venue— Local  Prejudice— Competencx  or 
Jurors— Evidence— Sufficiency—  New  Trial. 

1.  An  objection  that  the  Information  is  de- 
fective, in  alleging  that  the  offense  was  com- 
mitted in  a  certain  county,  over  a  portion  of 
the  territory  of  which  the  court  has  no  juris- 
diction, without  denying  its  commission  upon 
such  excepted  territory,  is  a  matter  of  defense, 
and  cannot  be  raised  by  demurrer  or  motion  in 
arrest 

2.  An  accused  waives  any  error  committed 
in  denying  his  motion  for  a  change  of  venue  on 
the  ground  of  local  prejudice,  where  he  is  i aft- 
erwards given  an  opportunity  to  renew  his  mo- 
tion, and  he  fails  to  call  it  up  or  ask  the  court 
to  pass  upon  it  at  the  time  set  for  a  hearing. 

3.  A  challenge  to  a  juror  on  the  ground  of 
actual  bias  presents  a  question  of  fact  as  to 
which  the  ruling  of  the  trial  court  is  conclu- 
sive, where  the  evidence  of  the  jurors  chal- 
lenged Is  contradictory. 

4.  It  is  not  error,  on  a  prosecution  for  mur- 


der, to  admit  evidence  as  to  the  facta  pertain- 
ing to  the  pursuit  and  capture  of  defendant  im- 
mediately after  the  homicide,  notwithstanding 
an  admission  of  such  facts  by  him. 

5.  A  conviction  of  murder  will  not  be  dis- 
turbed on  the  ground  that  the  evidence  conclu- 
sively shows  that  it  was  physically  impossible 
for  defendant  to  have  fired  the  fatal  shoe,  where 
defendant  himself  admits,  and  another  witness 
testifies,  that  it  was  fired  by  him. 

6.  Affidavits  in  the  transcript  claimed  to 
have  been  used  on  a  motion  for  a  new  trial,  but 
which  are  not  incorporated  in  any  bill  of  ex- 
ceptions, nor  identified  by  the  judge  as  having 
been  used  on  such  motion,  and  which  do  not  ap- 

Kear  to  have  been  filed  with  the  clerk,  will  not 
e  considered  on  appeal  from  the  overruling  of 
such  motion. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  Walter  H.  Le- 
vy, Judge. 

Prosecution  against  William  M.  Fredericks 
for  murder.  From  a  conviction  of  murder  in 
the  first  degree,  and  the  denial  of  a  new  trial, 
defendant  appeals.  Affirmed. 

G.  E.  Colweil,  for  appellant  Atty.  Gen. 
Hart  for  the  People. 

GAROUTTE,  J.  The  appellant  Freder- 
icks, was  charged  with  the  murder  of  one 
Herrick.  He  was  subsequently  convicted, 
and  a  judgment  of  death  passed  upon  him  by 
the  trial  court  He  now  appeals  from  such 
judgment  and  from  the  order  denying  his 
motion  for  a  new  trial. 

Upon  the  morning  of  March  23,  1894,  dur- 
ing business  hours,  the  defendant  Freder- 
icks, in  attempting  to  rob  a  savings  bank  in 
the  city  of  San  Francisco,  precipitated .  a 
combat  with  the  employes,  at  which  time  the 
cashier,  Herrick,  was  shot  and  killed.  Fred- 
ericks immediately  fled  from  the  scene  of 
his  crime,  but  was  hotly  pursued,  and  cap- 
tured within  a  few  hours.  Upon  March  28th 
he  was  preliminarily  examined  by  a  commit- 
ting magistrate,  and  committed  for  trial.  Up- 
on March  29th  an.  information  was  filed 
against  him,  and  upon  March  30th  he  was 
arraigned,  and  allowed  until  April  2d  to 
plead  to  the  Information.  At  that  time,  upon 
refusing  to  plead,  a  plea  of  not  guilty  was 
entered  in  his  behalf,  and  the  case  set  for 
trial  April  5th,  at  10  a.  m.  Upon  that  day 
the  trial  proceeded.  At  each  step  in  these 
proceedings  the  defendant  asked  for  more- 
time,  and  excepted  to  the  various  orders  of 
the  court  denying  his  request  While  the 
period  of  time,  to  wit  three  days,  interven- 
ing between  the  arraignment  and  the  com- 
mencement of  the  trial  of  the  defendant 
might  be  ample  time,  In  some  European  coun- 
tries, to  bring  to  trial,  convict,  and  decapi- 
tate half  a  dozen  criminals,  yet  in  this  coun- 
try, where  judicial  tribunals  are  organized 
upon  a  different  system,  and  where  persona 
charged  with  crime  have  more  rights  under 
the  law,  we  think  this  .defendant  might  well 
have  been  allowed  10,  20,  or  even  30  days  to 
prepare  for  bis  defense.  In  view  of  the 
enormity  of  the  charge  against  him,  in  view 
of  the  public  clamor  that  was  pursuing  him,. 


*  Rehearing  denied. 
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in  view  of  his  own  poverty  and  friendless- 
ness,  the  state  could  well  have  afforded  to 
concede  him  such  a  continuance,  in  order 
that  he  might  have  full  opportunity  to  make 
his  defense,  however  weak  it  may  have  been 
when  made.  The  state  would  have  lost  noth- 
ing by  such  a  course,  and  justice  would  have 
been  done  Just  the  same.  While  the  state 
should  administer  justice  to  lawbreakers  with 
no  laggard  hand,  yet,  at  the  instance  of  pub- 
lic clamor,  or  other  causes,  it  is  beneath  its 
dignity  to  act  with  unseemly  haste.  We  con- 
clude this  branch  of  the  case  by  saying  that 
we  do  not  think  the  mere  fact  of  fixing  the 
day  of  the  trial  at  a  time  so  soon  after  the 
arraignment  and  plea  ipso  facto  furnishes 
sufficient  ground  for  a  reversal  of  the  judg- 
ment. 

1.  It  is  claimed  that  the  information  is  fa- 
tally defective  in  its  statement  of  facts. 
While  it  alleges  the  offense  to  have  been 
committed  in  the  city  and  county  of  San 
Francisco,  it  is  insisted  that  the  superior 
court  has  no  jurisdiction  over  certain  terri- 
tory situated  within  said  city  and  county, 
and  for  that  reason  no  jurisdiction  is  shown 
in  the  court  by  the  information  to  try  the 
case,  there  being  no  allegation  contained 
therein  denying  the  commission  of  the  of- 
fense upon  such  excepted  territory.  This 
question  of  jurisdiction  was  directly  present- 
ed to  the  court  for  consideration  in  the  very 
recent  case  of  People  v.  Collins  (Cal.)  39  Pac. 
10,  and  it  was  there  held  that  it  could  not 
be  raised  by  demurrer,  or  motion  in  arrest 
of  judgment,  but  was  a  matter  of  defense. 

2.  Defendant's  counsel  moved  for  a  change 
of  venue,  and,  in  support  of  his  motion,  read 
the  affidavit  of  the  defendant  and  also  his 
own.  They  are  based  upon  the  ground  that 
the  defendant  could  not  have  a  fair  and  im- 
partial trial  in  the  city  and  county  of  San 
Francisco,  by  reason  of  the  bias  and  preju- 
dice of  the  people  against  him.  The  motion 
was  denied  by  the  trial  court.  The  affida- 
vits present  a  strong  prima  facie  case  in  sup- 
port of  the  motion,  and  were  contradicted  in 
no  material  part.  No  counter  affidavits  what- 
ever were  introduced,  and  the  statement  of 
the  district  attorney,  under  oath,  in  opposi- 
tion to  the  granting  of  the  motion,  related 
almost  entirely  to  matters  outside  of  the 
question  of  the  condition  of  the  public  mind 
in  the  locality  where  the  defendant  was  to 
be  tried.  If  the  matter  had  rested  at  this 
stage  of  the  proceedings,  we  would  feel  in 
duty  bound  to  grant  a  new  trial  of  this  case, 
upon  the  showing  made  by  defendant,  and 
wopld  be  fully  supported  in  such  conclusion 
by  both  the  cases  of  People  v.  Yoakum,  53 
Cal.  560,  and  People  v.  Goldenson,  76  Cal. 
328, 19  Pac.  161.  But  subsequently,  upon  the 
7th  day  of  April,  and  during  the  impanel* 
merit  of  the  jury,  defendant's  counsel  was 
given  a  second  opportunity  to  urge  his  mo- 
tion for  a  change  of  venue,  and  the  hearing 
thereof  was  set  for  April  9th.  At  that  time, 
counsel  failed  to  call  up  his  motion,  and  no 
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action  whatever  was  taken  upon  it  by  the 
trial  court.  We  deem  counsel's  conduct  an 
abandonment  and  waiver  of  the  whole  ques- 
tion, and  he  cannot  now  insist  upon  a  new 
trial  upon  a  ruling  of  the  trial  court,  when 
he  had  full  opportunity  to  secure  the  results 
desired  at  the  hands  "of  that  court;  for  we 
must  assume  that  his  motion,  when  renewed, 
would  have  been  granted,  if  the  facts  and 
the  law  demanded  it  The  facts  disclosed 
by  this  record  in  this  regard  are  similar  to 
the  facts  of  the  case  of  People  v.  Plummer, 
9  Cal.  298.  In  that  case,  during  the  lmpan- 
elment  of  the  jury,  counsel  for  defendant  ex- 
pressly declined  to  renew  their  motion  for  a 
change  of  venue,  which  had  previously  been 
denied.  In  the  present  case  counsel,  in  ef- 
fect, does  the  same  thing,  for  after  the  mo- 
tion is  set  for  hearing  he  fails  to  press,  or 
even  insist  or  ask  that  the  court  pass  upon, 
it.  In  the  Plummer  Case  the  court  disposed 
of  the  whole  matter  in  these  words:  "There 
was  no  error  In  postponing  the  consideration 
of  the  application  for  a  change  of  venue  un  - 
til an  attempt  was  made  to  impanel  a  jury, 
and  as  the  counsel,  after  a  number  of  per- 
sons had  been  rejected,  declined,  on  the  inti- 
mation of  the  court,  to  renew  his  motion,  he 
cannot  take  advantage  of  the  failure  to  or- 
der a  change  of  venue."  This  doctrine  is  ap- 
proved in  the  later  case  of  People  v.  Golden- 
son,  76  Cal.  328,  19  Pac.  161,  where  this 
court  said;  "The  motion  was  denied  tempo- 
rarily only,  and,  although  permission  was 
given  to  renew  the  application,  no  effort  was 
afterwards  made  to  procure  a  change  of  ven- 
ue." And  it  was  held  that  the  fact  that  de- 
fendant did  not  renew  his  application  for  a 
change  of  venue  at  the  time  suggested  by  the 
court  was  fatal  to  any  claims  which  might 
be  based  upon  the  original  application.  See, 
also,  State  v.  Gray  (Nev.)  8  Pac  456;  Hunter 
v.  State,  43  Ga.  483. 

3.  This  court  is  only  allowed  to  review  an 
order  denying  a  challenge  to  a  juror  upon 
the  ground  of  actual  bias- when  the  evidence 
upon  the  examination  of  the  juror  is  so  op- 
posed to  the  decision  of  the  trial  court  that 
the  question  becomes  one  of  law,  for  it  is 
only  upon  questions  of  law  that  this  court 
has  appellate  jurisdiction  in  criminal  cases. 
See  concurring  opinion  in  People  v.  Wong 
Ark,  96  Cal.  129,  30  Pac.  1115;  People  v. 
Wells,  100  Cal.  227,  34  Pac.  718.  In  this  case 
the  examination  of  some  of  the  venire  who 
were  subsequently  unsuccessfully  challenged 
upon  the  ground  of  actual  bias  by  the  de- 
fendant discloses  a  state  of  facts  which 
might  well  have  justified  the  trial  court  in 
excluding  them  from  the  jury  box.  But  the 
evidence  of  these  various  jurors,  taken  upon 
their  voir  dire,  is  not  at  all  conclusive  that 
they  were  disqualified  from  acting  in  the 
case.  When  the  matter  was  submitted  to 
the  court  for  a  decision  upon  the  evidence 
taken,  It  can  at  least  be  said  the  question 
was  an  open  one,  as  to  their  disqualification. 
The  evidence  of  each  juror  was  contradI> 
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tory  In  itself;  It  was  subject  to  more  than 
one  construction;  a  finding  by  the  court  ei- 
ther way  upon  the  challenge  would  have 
support  In  the  evidence;  and  under  such  cir- 
cumstances the  trial  court  is  the  final  arbiter 
of  the  question,  for  under  such  conditions 
the  question  presented  to  this  court  by  the 
appeal  is  one  of  fact,  and  our  power  to  hear 
and  determine  is  limited  to  appeals  upon 
questions  of  law  alone.  For  these  reasons 
the  counsel's  contentions  in  this  regard  fur- 
nish no  material  to  justify  a  retrial  of  the 
case.  Neither  do  we  find  any  merit  in  the 
exception  to  the  order  of  the  court  In  disal- 
lowing his  challenge  to  the  panel. 

4.  The  trial  court  committed  no  error  In 
admitting  evidence  as  to  the  pursuit  and  cap- 
ture of  the  defendant  immediately  after  the 
commission  of  the  homicide;  and  the  prose- 
cution had  the  right  to  prove  the  facts  per- 
taining thereto,  if  it  deemed  that  course  ad- 
visable, rather  than  take  an  admission  as  to 
t,hem  from  the  defendant.  We  do  not  dis- 
cover any  error  In  the  admission  of  defend- 
ant's statements  and  confessions.  It  appears 
that  they  were  freely  and  voluntarily  made. 

5.  It  is  claimed  that  the  verdict  is  con- 
trary to  the  evidence.  Defendant's  counsel 
declares  that  the  evidence  shows  conclusive- 
ly that  it  was  a  physical  impossibility  for 
the  defendant  to  have  fired  the  shot  that 
killed  the  deceased.  In  answer  to  this  con- 
tention, it  Is  sufficient  to  say  that  the  wit- 
ness Melvin  testified  In  direct  terms  that  de- 
fendant fired  the  fatal  shot,  and  the  defend- 

'ant  himself  admits  the  fact.  Under  these 
circumstances,  we  will  not  disturb  the  ver- 
dict upon  the  ground  of  the  insufficiency  of 
the  evidence  upon  the  point  as  to  who  fired 
the  fatal  shot. 

6.  After  conviction,  defendant  made  a  mo- 
tion for  a  new  trial,  and,  as  one  of  his 
grounds,  relied  upon  newly-discovered  evi- 
dence. We  find  within  the  lids  of  the  trans- 
cript certain  affidavits  which  counsel,  in  his 
brief,  assumes  were  used  by  him  as  the 
basis  of  his  motion  for  a  new  trial.  They 
are  not  incorporated  In  any  bill  of  excep- 
tions. Neither  are  they  identified  in  any 
way  by  the  Judge  as  having  been  used  and 
considered  upon  the  hearing  of  the  motion 
for  a  new  trial.  The  purported  affidavit  of 
one  Henderson,  as  to  his  examination  of  the 
gunshot  marks  in  the  bank  upon  the  morn- 
ing after  the  homicide,  and  to  the  further 
fact  that  he  noticed  upon  the  floor,  outside 
of  the  counter,  broken  glass  from  the  hole 
made  by  the  bullet  In  the  glass  near  the 
cashier's  window,  is  not  even  subscribed  and 
sworn  to;  and  none  of  the  affidavits,  with 
but  a  single  exception,  appear  to  have  been 
filed  with  the  clerk.  For  the  reason  that 
there  is  nothing  to  indicate,  even  inferential- 
ly,  that  these  affidavits  were  used  upon  the 
bearing  of  the  motion  for  a  new  trial,  we  are 
not  authorized  to  consider  them.  We  do  not 
even  Intimate  that  a  new  trial  would  be 
granted  upon  the  showing  made  by  these 


affidavits,  if  they  were  properly  authenticat- 
ed as  having  been  used  at  the  hearing. 
They  were  all  directed  to  the  point  that  tat 
defendant  did  not  fire  the  fatal  shot  tit 
that  Marvin  (Her rick's  assistant)  accidental- 
ly did.  All  of  them,  except  the  one  not 
signed  and  sworn  to,  tended  to  show  tint 
Herrick's  clothing,  at  the  point  where  the 
bullet  entered,  was  powder-burned,  and  that 
a  shot,  In  order  to  so  powder-burn  the  dott- 
ing, could  not  have  been  fired  at  &  distance 
of  more  than  two  feet  It  appears  by  tap 
record  that  defendant's  counsel  fonmdaM 
his  defense  upon  the  foregoing  lines  as  early 
as  March  30th,  and,  by  the  exercise  of  doe 
and  proper  diligence,  It  seems  to  the  com 
that  prior  to  the  tune  he  was  called  upon  to 
present  his  defense  to  the  Jury,  which  was 
some  two  weeks  later,  he  must  have  had  as>- 
ple  time  and  opportunity  to  have  examined 
the  clothing  of  the  deceased  in  relation  to 
powder  burns,  and  have  been  prepared  to 
produce  before  the  Jury  expert  witnesses  as 
to  the  distance  powder  burns  could  be  made 
in  clothing  from  a  pistol  shot.  There  Is  noft- 
Ing  further  disclosed  by  the  record  demand- 
ing our  consideration.  For  the  foregoinr 
reasons  the  Judgment  and  order  are  affirmed. 

We  concur:  McFARLAND,  J.;  VAN 
FLEET,  J.;  HARRISON,  J. 


(IMS  CmL  mi 

BORDERRE  v.  DEN  et  aL     (No.  19.418.) 
(Supreme  Court  of  California,     March  30, 
1895.) 

Authority  of  Aoent— Ratification — New  Tsui 
— -Surprise. 

1.  An  agent  authorised  to  let  the  whole  of 
a  tract  of  land  for  one  year  from  November 
for  $600  cannot  bind  his  principal  by  a  lease  c? 
a  part  of  the  tract  for  $225.  for  a  term  exeeedhur 
one  year,  and  commencing  in  the  April  piw*i- 
ing  November. 

2.  An  agent  with  authority  to  lease  the 
whole  of  a  tract  of  land,  leased  a  part  of  it 
for  over  a  year.  Upon  learning  of  the  ka*e, 
the  principal,  who  had  leased  the  entire  tract 
asked  the  agent  by  telegraph  what  he  had  don* 
with  the  rents  collected.  Held,  that  under  Civ. 
Code,  S  2310.  providing  that  a  ratification  can 
be  made  only  in  the  manner  necessary  to  confer 
original  authority  for  the  act  ratified,  and  ae<- 
tion  2312,  providing  that  a  ratification  is  not 
valid  unless,  when  made,  the  principal  hi* 
power  to  confer  authority  for  the  act  done,  and 
Bection  2313,  providing  that  no  unauthorised  art 
can  be  made  valid  retroactively  to  the  prejudke 
of  a  third  person,  without  his  consent  there 
was  no  ratification  of  the  lease. 

3.  In  an  action  based  upon  a  written  lease 
for  a  term  slightly  exceeding  one  year,  and  ei- 
ecuted  by  an  agent  with  oral  authority,  the 
fact  that  both  plaintiff  and  his  counsel  suppoteJ 
the  lease  wae  for  a  term  of  one  year  only  do#» 
not  constitute  surprise  "which  ordinary  pr* 
dence  could  not  have  guarded  against"  prescrib- 
ed as  a  ground  for  new  trial  by  Code  Cvr.  Prec 
§  657. 

Commissioners'  decision.  Department  1 
Appeal  from  superior  court,  Santa  Barbara 
county;  W.  B.  Cope,  Judge. 

Ejectment  by  Jose  Borderre  against  A  E 
Den  and  Bruno  Orel  la.    From  a  Judgment 
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for  defendants,  and  an  order  denying  a  new 
trial,  plaintiff  appeals.  Appeal  from  judg- 
ment dismissed.  Order  denying  new  trial  af- 
firmed. 

B.  F.  Thomas,  for  appellant  John  J.  Bpyce 
and  Boyce  &  Taggart,  for  respondents. 

BRITT,  C.  Appeal  from  a  Judgment  in 
favor  of  defendants  and  an  order  denying 
plaintiff's  motion  for  a  new  trial.  The  ap- 
peal from  the  judgment  was  not  taken  with- 
in one  year  from  the  time  of  entry  of  the 
same,  and  must  be  dismissed. 

The  action  is  ejectment  for  a  tract  of  land 
in  Santa  Barbara  county,  and  for  the  recov- 
ery of  damages  for  loss  of  the  use  thereof. 
In  his  amended  complaint,  plaintiff  alleges 
himself  to  be  the  owner  of  an  estate  for 
years  In  the  land  therein  described,  "to  wit, 
one  year.'  from  and  after"  April  25,  1892; 
that  on  May  14,  1802,  defendants  ousted 
him  from  the  possession "  of  said  land,  etc. 
The  answer  consists  of  denials  of  the  mate- 
rial allegations  of  the  complaint,  and  the 
findings  of  the  court  are  as  general  in  their 
statements  as  the  pleadings  themselves.  In 
this  condition  of  the  judgment  roll,  of  course 
any  material  conflict  appearing  in  the  evi- 
dence—which in  this  instance  is  brought  up 
In  a  statement  of  the  case  on  motion  for 
new  trial— must  be  resolved  in  such  manner 
as  will  sustain  the  general  conclusions  found 
as  facts  by  the  court.  So  treated,  the  evi- 
dence discloses  that  defendant  A.  H.  Den 
was  the  owner  of  a  larger  tract  of  land, 
which  included  the  parcel  described  in  the 
complaint,  and  that  on  April  23,  1892,  being 
about  to  depart  for  a  brief  period  of  ab- 
sence from  the  county  where  the  land  is 
situated,  he  orally  authorized  one  E.  R.  Den, 
his  brother,  to  lease  the  whole  of  his  land 
for  the  period  of  one  year,  to  begin  upon  the 
expiration  of  a  then  subsisting  lease  of  a 
part  of  the  tract,  in  the  month  of  November 
next  to  follow;  the  rental  to  be  the  sum 
of  $600,  payable  in  advance.  On  April  25, 
1892,  E.  R.  Den,  assuming  to  act  as  the 
agent  of  his  brother,  the  said  defendant,  and 
having  no  authority  except  as  above  shown, 
executed  in  the  name  of  A.  H.  Den  a  writ- 
ten lease  to  the  plaintiff,  Borderre,  of  a  part 
only  of  the  tract  for  the  sum  of  $225  (then 
paid  by  plaintiff  to  said  agent),  for  a  term 
"from  the  25th  day  of  April,  1892,  to  the 
1st  day  of  May,  1893."  The  premises  de- 
scribed in  the  instrument  just  mentioned  are 
those  for  which  plaintiff  sues  here,  and  his 
claim  is  founded  on  such  written  lease.  He 
never  had  possession  of  the  land.  About 
April  29,  1892,  and  before  defendant  Den  had 
any  Information  of  the  said  written  lease, 
he  in  person  leased  the  land  In  suit  for  the 
period  of  one  year  to  his  codefendant,  Orella, 
who,  it  seems,  also  had  no  knowledge  of  a 
lease  to  plaintiff,  and  Orella  at  once  entered 
'nto  possession.  On  May  9,  1892,  after  de- 
fendant Den  had  knowledge  of  the  terms 


of  the  written  lease  to  the  plaintiff  (he  hav- 
ing then  seen  and  'read  It),  and  knew  of  the 
payment  of  the  specified  rental  by  plaintiff, 
he  sent  a  telegram  to  said  E.  R.  Den,  then 
temporarily  absent  from  the  county,  In  the 
following  words:  "What  have  you  done  with 
the  money  you  collected?  [Signed]  A.  H. 
Den,"— to  which  E.  R.  Den  replied  by  wire: 
"Your  money  is  safe."  But  a  few  days  later, 
on  the  occasion  of  a  personal  interview  be- 
tween the  brothers,  the  defendant  Den  re- 
fused to  receive  such  money,  or  any  part  of 
it,  though  it  was  then  tendered  to  him. 

1.  Obviously,  the  agent  transcended  his  au- 
thority in  executing  the  written  lease.  Be- 
ing empowered  to  let  the  whole  tract  for 
one  year,  commencing  in  November,  1892, 
at  a  rental  of  $600,  he  could  not  make  a 
lease,  either  oral  or  written,  obligatory  on 
his  principal,  for  a  portion  only  of  the  land, 
at  a  rental  of  $225,  for  a  term  exceeding  one 
year,  commencing  in  April,  1892.  Besides, 
the  lease  being  for  a  period  in  excess  of  one 
year,  and  the  authority  of  the  agent  not  be- 
ing In  writing,  It  was,  for  that  further  rea- 
son, Invalid.  Civ.  Code,  §  1624,  subd.  5; 
Folsom  v.  Perrin,  2  Cal.  603.  Nor  could 
it,  as  claimed  by  appellant,  even  If  it  pur- 
sued the  terms  of  the  agent's  oral  authoriza- 
tion, operate  as  a  valid  lease  for  one  year. 
See  Talamo  v.  Spitzmiller,  120  N.  Y.  37,  23 
N.  E.  980.  "It  is  difficult  to  perceive  how 
such  a  contract,  declared  to  be  void  by  the 
statute,  can  be  held  to  be  valid  for  a  single 
hour."   Thomas  v.  Nelson,  69  N.  Y.  121. 

2.  But  the  appellant  maintains  that  the 
lease  was  ratified  by  defendant  Den.  Such 
alleged  ratification  is  asserted  on  the  effect 
of  the  telegram  sent  by  him  to  his  agent  on 
May  9,  1892,  and  on  certain  oral  declara- 
tions attributed  to  him,  but  which  he  testi- 
fied that  he  did  not  make.  We  see  no  ground 
for  holding  that  the  lease  was  ratified.  When 
defendant  sent  said  message,  he  had  already 
rented  the  land  to  Orella,  and  no  power 
remained  in  him  to  ratify  the  previous  unau- 
thorized act  of  his  agent  so  as  to  warrant  a 
recovery  of  the  land  from  Orella.  Civ.  Code, 
§§  2312,  2313.1  There  was  no  attempt  to 
ratify  the  lease  "in  the  manner  that  would 
have  been  necessary  to  confer  an  original 
authority,"  nor  any  acceptance  of  the  benefit 
of  the  same.    Civ.  Code,  8  2310. » 

3.  It  is  further  contended  that  the  court 
should  have  granted  the  motion  for  a  new 
trial  on  the  ground  of  surprise  suffered  by 
plaintiff;  the  alleged  surprise  consisting  in 


i  8ection  2312:  "A  ratification  is  not  valid  un- 
less, at  the  time  of  ratifying  the  act  done,  the 
principal  has  power  to  confer,  authority  for  such 
an  act."  Section  2313:  "No  unauthorized  act 
can  be  made  valid,  retroactively,  to  the  preju- 
dice of  third  persons,  without  their  consent." 

s  Section  2310:  "A  ratification  can  be  made 
only  in  the  manner  that  would  have  been  nec- 
essary to  confer  an  original  authority  for  the 
act  ratified,  or  where  an  oral  authorization  would 
suffice,  by  accepting  or  retaining  the  benefit  of 
the  act,  with  notice  thereof." 
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the  facts  that  plaintiff  and  said  E.  R.  Den 
both  supposed  that  the  written  lease  was 
for  a  term  of  one  year  only, — from  May  1, 
1892,  to  May  1,  1893 —they  having  agreed 
verbally  on  such  a  contract,  and  believing 
that  it  had  been  so  drawn,  and  that  they 
did  not  discover  anything  to  the  contrary 
until  after  the  trial  of  this  action,  and  that 
plaintiff's  counsel  had  not  read  the  entire 
lease,  and  so  did  not  discover  that  it  em- 
braced a  term  in  excess  of  one  year,  until 
near  the  conclusion  of  the  oral  argument; 
that,  if  he  had  known  of  that  circumstance, 
he  would  have  pleaded  the  mistake  in  his 
complaint  (we  suppose  with  a  view  to  refor- 
mation of  the  instrument);  and  that  he  was 
misled  by  the  action  of  the  court  in  ad- 
mitting the  document  in  evidence  over  the 
objections  of  defendants,  and  afterwards 
holding  it  to  be  invalid.  Assuming,  without 
deciding,  that  we  are  authorized  to  consider 
the  affidavits  by  which  the  alleged  surprise 
Is  made  to  appear,  it  is  yet  clear  that  the 
failure  of  the  plaintiff  and  his  counsel  to 
acquaint  themselves  before  the  end  of  the 
trial  with  that  important  clause  of  the  com- 
paratively brief  instrument  which  •  Is  the 
foundation  of  the  plaintiff's  action,  it  being 
in  their  possession  and  produced  in  evidence 
by  them,  was  not  "surprise  which  ordinary 
prudence  could  not  have  guarded  against." 
Code  Civ.  Proc.  §  657.  Nor  is  it  shown  why 
application  for  leave  to  amend,  If  that  was 
desired,  was  not  made  when  the  defect  In 
the  document  was  first  discovered,  and  be- 
fore the  submission  of  the  case.  Certainly, 
the  discretion  allowed  to  the  trial  court  In 
passing  upon  applications  for  new  trial  on 
such  ground  has  not  been  abused  In  this  case. 

There  is  no  merit  In  the  appeal.  The  ap- 
peal from  the  Judgment  should  be  dismissed, 
and  the  order  denying  the  motion  for  a  new 
trial  should  be  affirmed. 

We  concur:  VANCLIEF,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  appeal  from  the 
judgment  is  dismissed,  and  the  order  denying 
plaintiff's  motion  for  a  new  trial  is  affirmed. 


(106  Cal.  477) 

KELSO  v.  TEALE,  City  Auditor.   (No.  19,- 
421.) 

(Supreme  Court  of  California.   March  20, 
1895.) 

Claim  against  City  —  Numbering  and  Record- 
isg— Mandamus  against  Citt— Library  Fond 
— Propriett  or  Appropriation. 

1.  Under  the  charter  of  the  city  of  Los 
Angeles  (St.  1889,  p.  508.  art.  21,  §8  213,  214), 

f>rovidiug  that  all  demands  payable  out  of  the 
ibrnry  fund  must  be  approved  by  the  library 
board,  and  then  delivered  to  the  city  auditor, 
and,  if  disapproved  by  him.  again  presented  to 
the  board,  and  that  on  reapproval  by  the  board 
they  "shall  be  delivered  to  the  city  auditor,  who 
shall  number  and  make  a  record  of  such  de- 


mand," it  is  no  objection  to  a  petition  for  a 
writ  of  mandate  to  compel  the  numbering  and 
recording  of  a  demand  so  reapproved  that  pe- 
titioner could  have  presented  her  demand  to 
the  treasurer,  and  have  had  it  paid,  without 
such  numbering  and  recording. 

2.  Under  the  city  charter  of  Los  Angeles 
(St  1889,  art.  21,  8  215),  providing  that  "no 
demand  can  be  approved  by  any  board  or  officer 
•  *  •  unless  it  specify  each  several  item 
with  the  date  and  amount  thereof,"  a  demand 
for'  $200,  approved  by  the  library  board  "on 
account"  of  expenses  of  a  delegate  to  a  con- 
vention, is  sufficient,  since  it  consists  of  but 
one  item. 

3.  Under  the  city  charter  of  Los  Angeles 
(St  1889,  p.  484,  art  8,  8  86).  authorising  the 
library  board  "to  control  and  order  the  ex- 
penditure of  all  moneys  at  any  time  in  the  libra- 
ry fund,"  and  "generally  to  do  all  that  may  be 
necessary  to  carry  out  the  spirit  and  intent  of 
this  charter  in  establishing  a  public  library  and 
reading  room,"  the  board  may  appropriate  mon- 
ey to  pay  the  expense  of  a  delegate  to  a  con- 
gress of  librarians. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  Lucien  Shaw,  Judge. 

Petition  by  Tessa  L.  Kelso  for  a  writ  of 
mandate  to  Fred  H.  Teale,  city  auditor  of 
Los  Angeles.  From  a  decree  granting  the 
writ,  defendant  appeals.  Affirmed. 

C.  H.  McFarland  and  Albert  Crutcher,  for 
appellant  Sheldon  Borden  and  F.  H.  How- 
ard, for  respondent 

BELCHER,  C.  This  is  an  appeal  from  a 
Judgment  of  the  superior  court  of  Los  Ange- 
les county,  directing  the  issuance  of  a  per- 
emptory writ  of  mandate  commanding  the 
appellant  as  city  auditor  of  the  city  of  Los 
Angeles,  to  number  and  record  a  demand 
which  had  been  duly  approved  and  allowed 
by  the  board  of  directors  of  the  Los  Angeles 
Public  Library.  The  charter  of  the  city  of 
Los  Angeles  makes  provisions  for  a  public 
library,  which  is  to  be  managed  by  five  di- 
rectors, known  as  the  "Board  of  Directors  of 
the  Los  Angeles  Public  Library."  St.  1889, 
p.  456,  art.  8.  By  section  86  the  board  is 
given  power,  among  other  things,  to  appoint 
a  librarian  and  necessary  assistants,  and 
such  other  employes  as  may  be  necessary; 
to  control  and  order  the  expenditure  of  aU 
moneys  at  any  time  in  the  library  fund,  and 
order  the  drawing  and  payment  of  all  mon- 
eys out  of  said  fund  for  such  expenditures 
and  liabilities  as  are  authorized,  subject  to 
the  general  provisions  for  the  payment  of  de- 
mands on  the  city  treasurer  contained  In 
article  21 ;  and  generally  to  do  all  that  may 
be  necessary  to  carry  out  the  spirit  and  in- 
tent of  the  charter  in  establishing  a  public 
library  and  reading  room.  Article  21  con- 
tains the  following  provisions  : 

Section  213:  "All  demands  payable  out  of 
the  library  fund  must,  before  they  can  be 
approved  by  the  city  auditor  or  paid,  be  pre- 
viously approved  by  the  board  of  directors 
of  the  Los  Angeles  Public  Library  by  a  vote 
of  three  members  thereof,  taken  with  the 
ayes  and  noes  and  spread  on  the  minutes. 
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and  the  action  of  said  board  indorsed  on  said 
demand,  and  signed  by  the  presiding  officer 
and  the  clerk  thereof.  After  the  approval 
of  said  demands  they  shall  be  delivered  to 
the  city  auditor,  who  shall  have  the  same 
power  and  perform  the  same  duties  in  refer- 
ence to  demands  payable  out  of  the  library 
fund  as  is  provided  for  other  demands;  pro- 
vided, that  in  case  the  city  auditor  shall  re- 
ject any  such  demand,  or  if,  in  his  opinion, 
said  demand  should  be  paid  only  In  part,  he 
shall  returp  the  same  to  the  said  board  of 
directors." 

Section  214:  "Any  demand  returned  to 
•  •  *  the  board  of  directors  of  the  Los 
Angeles  Public  Library,  with  the  objection 
of  the  city  auditor,  shall  again  be  consid- 
ered by  such  board,  and  if  such  demand  be 
again  approved  as  required  in  the  first  in- 
stance, such  objection  of  the  city  auditor 
shall  be  thereby  overruled,  •  •  *  and 
any  demand,  the  objection  to  which  of  the 
city  auditor  has  been  overruled  by  •  •  • 
the  board  of  directors  of  the  Los  Angeles 
Public  Library  •  *  •  shall  be  delivered 
to  the  city  auditor,  who  shall  number  and 
make  a  record  of  such  demand,  as  In  the 
case  of  demands  approved  by  him." 

Section  215:  "No  demand  can  be  approved 
by  any  board  or  officer,  audited  or  paid,  un- 
less it  specify  each  several  Item,  with  the 
date  and  amount  thereof." 

Section  218:  "The  city  auditor  must  num- 
ber and  keep  a  record  of  all  demands  on  the 
treasury  approved  by  him  or  his  objections 
to  which  have  been  overruled,  showing,"  etc. 

The  demand  in  question  was  for  $200, 
which  sum,  by  a  resolution  passed  June  6, 
1893,  was  appropriated  by  the  board  of  li- 
brary directors  on  account  of  the  expenses  of 
a  delegate  representing  the  library  at  the 
World's  Congress  of  Librarians  and  to  the 
American  Library  Association  Conference,  to 
be  held  from  the  10th  to  the  24th  of  July, 
1883.  The  said  demand  was  presented  to 
the  board  of  directors  on  September  5,  1893, 
and  on  the  29th  of  the  same  month  was  duly 
approved  by  the  board,  and  Indorsed  and  au- 
thenticated In  the  manner  and  form  required 
by  the  charter.  Thereafter  the  said  demand, 
with  the  action  of  the  board  indorsed  there- 
on, and  signed  by  Its  president  and  clerk, 
was  delivered  to  the  appellant,  as  city  aud- 
itor, for  his  approval,  but  he  refused  to  ap- 
prove the  same,  and  on  October  5,  1893,  re- 
turned the  demand  to  the  board  of  directors, 
specifying  in  writing  his  objections  thereto. 
The  demand  was  thereupon  again  consid- 
ered by  the  board,  and  again  approved  as 
required  In  the  first  instance,  and  the  objec- 
tions of  appellant  were  thereby  overruled. 
Thereafter  the  demand  was  delivered  to  ap- 
pellant, with  the  last-mentioned  action  of 
the  board  duly  indorsed  thereon,  and  au- 
thenticated by  the  signatures  of  its  president 
and  clerk,  with  a  request  that  he  should 
number  and  record  the  same  as  required  by 
the  charter.    Appellant  refused  to  comply 


with  this  request,  and  thereupon  the  respond-- 
ent,  as  the  person  beneficially  interested,  de- 
manded of  appellant  that  be  should  number 
and  record  the  said  demand,  but  he  refused, 
and  still  refuses,  to  do  so.  Shortly  there- 
after the  respondent  commenced  this  pro- 
ceeding by  filing  her  affidavit  setting  out  the 
facts,  and  an  alternative  writ  of  mandate 
was  granted  by  the  court.  The  appellant 
filed  a  general  demurrer  to  the  affidavit, 
which  was  overruled,  and  then  answered. 
The  case  came  on  regularly  for  trial,  and, 
after  argument  of  counsel,  was  submitted  to 
the  court  for  its  decision  upon  the  "plead- 
ings and  admission  of  the  facts  made  at  the 
hearing."  It  does  not  appear  from  the  rec- 
ord what  the  facts  admitted  were,  but  in 
view  of  them  the  court  held  that  the  plain- 
tiff was  entitled  to  the  relief  demanded,  and 
thereupon  ordered  and  adjudged  that  a  per- 
emptory writ  of  mandate  Issue  as  prayed 
for. 

1.  Appellant  contends  that  respondent  has 
no  special  or  beneficial  Interest  in  having 
her  demand  numbered  and  recorded,  because 
"such  acts  upon  his  part  are  not  prerequisite 
to  the  presentation  of  such  demand  to  the 
treasurer,  and  its  payment  by  that  officer"; 
and  in  support  of  this  position  he  cites  sec- 
tions 216  and  219  of  the  charter.  The  first 
section  cited  provides:  "The  term  'audited,' 
as  used  in  this  charter,  with  reference  to 
demands  upon  the  treasury,  Is  to  be  under- 
stood to  mean  that  said  demands  have  been 
presented  to,  passed  upon  and  approved  by 
every  officer  and  board  of  officers,  as  re- 
quired by  this  charter,  or  the  objections  of 
the  mayor,  or  city  auditor,  or  both,  as  the 
case  may  be,  have  been  overruled,  as  herein 
provided,  and  this  must  appear  on  the  face 
of  the  paper  representing  the  demand,  or 
else  It  is  not  audited."  And  the  last  section 
cited  provides:  "Every  lawful  demand  up- 
on the  treasury,  duly  audited  as  in  this  char- 
ter required,  shall  in  all  cases  be  paid  on 
presentation  and  canceled."  Conceding,  with- 
out deciding,  that  this  point  is  well  taken, 
and  that  respondent  could  have  presented 
her  demand  to  the  treasurer,  and  had  it  paid, 
notwithstanding  It  had  not  been  numbered 
and  recorded  by  appellant,  still  the  charter 
expressly  required  appellant,  after  his  ob-. 
jectlons  were  overruled,  to  "number  and 
make  a  record  of  such  demand,  as  In  the 
case  of  demands  approved  by  him."  Thin 
was  a  ministerial  act,  and  It  was  the  duty  of 
appellant  to  obey  the  law,  and  In  all  respects 
comply  with  Its  requirements.  And,  having 
failed  and  refused  to  do  so,  he  is  in  no  way 
"aggrieved"  by  the  judgment  of  the  court 
below  commanding  him  to  perform  that 
duty.  The  judgment  cannot,  therefore,  be 
reversed  on  this  ground.  Falk  v.  Strother. 
84  Cal.  644,  22  Pac.  6/6,  and  24  Pac.  110. 

2.  Appellant  also  contends  that  the  demand 
was  not  itemized,  as  required  by  section  215 
of  the  charter,  and  hence  that  the  directors 
of  the  library  had  no  authority  to  approve 
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or  reapprove  the  same,  and  their  action  in 
attempting  to  do  so  was  in  excess  of  their 
powers  and  jurisdiction,  and  therefore  void. 
And  in  this  connection  it  is  urged  that  it 
does  not  appear  that  respondent  was  a  dele- 
gate to  the  World's  Congress  of  Librarians, 
or  that  she  attended  such  congress,  or  that 
she  expended  the  sum  of  $200,  or  any  part 
thereof,  as  such  delegate.  A  sufficient  an- 
swer to  this  point  is  that  the  demand  was 
for  a  specific  sum,  appropriated  on  account 
of  the  expenses  of  a  delegate  to  the  congress, 
and  constituted  only  a  single  item;  and  that 
respondent  was  such  delegate,  and  attended 
the  congress,  and  expended  the  money  In 
paying  her  expenses  must  be  conclusively 
presumed  from  the  action  of  the  board  and 
"the  admission  of  the  facts  made  at  the  hear- 
ing. The  cases  cited  by  appellant  to  the 
effect  that  it  is  the  privilege  and  duty  of  a 
county  auditor  to  refuse  to  draw  his  war- 
rants on  the  treasurer  for  claims  which,  al- 
though sanctioned  and  ordered  paid  by  the 
board  of  supervisors,  are  void  upon  their 
face  for  want  of  jurisdiction  in  the  board  to 
allow  them,  are  not  in  point  It  does  not 
appear  here  that  respondent's  demand  Is  void 
upon  its  face,  nor  is  appellant  called  upon  to 
draw  any  warrant  for  it 

3.  Appellant  further  contends  that  under 
the  provisions  of  the  charter,  the  directors  of 
the  library  had  no  right  to  make  such  an 
appropriation  from  the  library  funds  as  that 
here  in  question.  And  it  is  said:  "The 
benefits  to  be  derived  by  the  taxpayers  and 
patrons  of  the  library  from  what  might  be 
learned  by  a  delegate  to  a  congress  of  li- 
brarians are  too  remote,  too  speculative,  too 
chimerical  to  make  the  expenses  of  such  a 
delegate  a  legal  charge  upon  the  public 
funds."  But  the  question  of  benefits  to  the 
library  and  its  patrons  from  an  expenditure 
like  that  here  involved  was  one  to  be  deter- 
mined by  the  directors  in  the  first  Instance; 
and,  if  there  could  be  any  state  of  circum- 
stances under  which  such  an  expenditure 
would  be  authorized,  it  must  be  presumed 
that  such  a  state  was  shown,  and  was  con- 
sidered and  acted  upon  by  the  directors, 
when  they  made  the  appropriation.  The 
board  was  authorized  "to  control  and  order 
the  expenditure  of  all  moneys  at  any  time 
in  the  library  fund,"  and  "generally  to  do 
all  that  may  be  necessary  to  carry  out  the 
spirit  and  intent  of  this  charter  in  establish- 
ing a  public  library  and  reading  room."  In 
view  of  the  action  of  the  board  and  of  the 
court  below,  we  cannot  say  that  the  appro- 
priation, under  the  circumstances  shown, 
was  not  justifiable  and  proper.  No  other 
points  are  made,  and,  in  our  opinion,  the 
judgment  should  be  affirmed. 

We  concur:    BRITT,  0.;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  Is  af- 
firmed. 


COTTER  v.  LINDGREN.    (No.  19,502.) 
(Supreme  Court  of  California.    March  30, 
1895.) 

Action  for  Pehsoxal  Injuries — Usgcardkd  Ex- 
cavation in  Sidewalk— Neglioksce  or  K* 
PLOTB8— Liability  of  Scbcontkactok. 

1.  A  complaint  reciting  that  defendant 
wrongfully  dug  a  pit  on  a  certain  highway  «t 
February  9th,  and  left  the  same  unguai&d 
during  the  nighttime;  that  on  February  lOtk 
plaintiff  fell  into  the  pit  without  any  negli- 
gence on  his  part,— is  demurrable  as  not  dur- 
ing that  the  pit  was  unguarded  when  plaiatif 
fell  in. 

2.  Defendant  having  a  subcontract  for  t># 
brickwork  of  a  building,  on  account  of  ltd 
of  work  for  his  laborers,  put  some  of  them  to 
work  on  an  excavation  not  included  in  his  con- 
tract, under  an  agreement  with  the  contracts' 
that  defendant  should  pay  their  wages,  whitk 
should  be  repaid  him  by  the  contractor.  The 
laborers  worked  under  the  direction  of  the  con- 
tractor. When  the  excavation  was  completed, 
defendant,  paid  the  laborers,  and  was  repaid  br 
the  contractor.  Held,  that  the  laborers,  while 
working  on  the  excavation,  were  not  defend- 
ant's servants,  so  as  to  render  him  liable  ftr 
their  negligence. 

3.  A  contractor  who  has  completed  an  ex- 
cavation in  a  sidewalk,  as  required  by  his  co»- 
tract,  is  not  liable  for  injuries  to  persona  fallinjr 
therein,  due  to  the  absence  of  proper  guards, 
if  he  did  not  contract  to  guard  the  excavanoi 
after  it  was  completed. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  Kern  county; 
A.  R  Conklin,  Judge. 

Action  by  William  Cotter  against  Charks 
Lindgren.  There  was  a  judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed. 

Mahon  &  Laird,  for  appellant  JL  J.  Ashe, 
for  respondent 

VANCLIEF,  C.  Action  for  damages  al- 
leged to  have  been  suffered  by  the  plaintiff 
In  consequence  of  negligence  of  the  defend- 
ant in  leaving  unguarded  an  excavatkw 
which  he  had  made  In  the  sidewalk  of  i 
street  in  the  town  of  Bakerafleld,  into  which 
plaintiff  fell  and  was  injured.  The  plain- 
tiff had  Judgment  for  $1,600,  from  which, 
and  an  order  denying  a  new  trial,  the  de- 
fendant has  appealed. 

1.  The  appelant  contends  that  the  court 
erred  in  overruling  his  general  and  special 
demurrer  to  the  complaint  The  following 
is  a  copy  of  the  complaint:  "That  on  or 
about  the  9th  of  February,  1893,  defendant 
by  his  servant  wrongfully  dug  a  pit  in  the 
sidewalk  of  a  certain  highway,  known  a* 
♦Nineteenth  Street*  in  the  town  of  Baken- 
fleld.  Kern  county,  state  of  California,  and 
negligently  left  the  same  open  and  exposed 
during  the  nighttime,  without  any  protec- 
tion, barriers,  or  lights  to  warn  citizens  er 
travelers  of  danger.  That  on  or  about  tV 
10th  of  February,  1893,  the  plaintiff  ▼» 
lawfully  traveling  on  said  street  wholly  no- 
aware  of  any  danger;  was  precipitated  ha» 
said  excavation  without  any  fault  or  negfr 
gence  on  his  part,  whereby  his  left  alp 
was  dislocated,  and  he  was  made  sick  * 
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sore  ft  lame,  ft  was  confined  to  his  bed,  &  j 
had  to  use  crutches  for  a  long  time,  &  was 
compelled  to  abstain  from  work  for  sixty 
days,  to  his  damage  one  hundred  &  twenty 
dollars  ($120),  and  he  has  been  compelled 
to  Incur  an  expense  of  three  hundred  dollars 
In  medical  services,  nursing,  ft  medicines. 
That  ever  since  said  accident  he  has  suffer- 
ed great  bodily  pain  and  anguish  of  mind, 
ft  that  he  Is  stiff  ft  lame,  ft  his  health, 
strength  &  activity  has  been  &  will  be  per- 
manently injured  and  impaired,  to  his  dam- 
age in  the  sum  of  ten  thousand  dollars. 
Wherefore,  plaintiff  prays  Judgment  against 
defendant  In  the  sum  of  ten  thousand  four 
hundred  ft  twenty  dollars,  with  costs  of 
suit"  The  following  are  the  grounds  of  de- 
murrer: (1)  That  said  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  (2)  The  complaint  Is  uncertain  in 
this:  The  complaint  states  that  the  said  pit 
was  dug  on  or  about  the  9th  day  of  Febru- 
ary, 1803,  and  that  the  same  was  left  with- 
out protection,  barriers,  or  lights  to  warn 
citizens  of  danger.  The  accident  complain- 
ed of  is  alleged  to  have  occurred  on  or  about 
the  10th  day  of  February,  1893,  a  time  sub- 
sequent to  the  9th,  but  It  Is  not  stated  that 
at  the  time  of  the  alleged  accident  the  said 
pit  was  not  properly  protected  and  guarded 
by  barriers  and  lights  sufficient  to  apprise 
persons  traveling  on  said  highway  or  side- 
walk of  danger."  I  think  the  demurrer 
should  have  been  sustained  on  the  second 
ground,  at  least.  It  was  essential  to  plain- 
tiff's cause  of  action  that  the  pit  was  not 
sufficiently  guarded  and  lighted  at  the  time 
plaintiff  fell  Into  it;  but  this  fact  is  not  ex- 
pressly alleged,  nor  does  It  necessarily  fol- 
low from  the  allegation  that  defendant  neg- 
ligently left  the  pit  "open  and  exposed  dur- 
ing the  nighttime,"  etc.,  since  It  is  not  alleg- 
ed that  plaintiff  fell  into  it  during  any  night- 
time, much  less  during  any  particular  night, 
and  therefore  cannot  be  inferred  that  the 
pit  was  not  properly  guarded  when  he  fell 
Into  it  In  this  respect  the  complaint  is 
wholly  uncertain. 

2.  The  findings  of  fact  are  also  defective 
In  that,  although  it  Is  found  that  the  plain- 
tiff fell  into  the  pit  "on  or  about  the  night 
of  February  10th,"  it  is  not  found,  and  can- 
not be  inferred  from  the  findings,  that  the 
pit  was  not  sufficiently  guarded  and  lighted 
at  the  time  he  fell  into  it  And  upon  this 
issue  the  evidence  was  substantially  conflict- 
ing. 

3.  Appellant  further  contends  that  the 
evidence  does  not  justify  the  finding  that 
defendant,  by  his  servants,  negligently  or 
otherwise  dug  the  pit  into  which  plaintiff 
fell;  and  this  raises  the  most  Important 
question  In  the  case,  which,  in  view  of  a 
new  trial,  should  be  decided.  The  evidence, 
without  conflict  proved  the  following  facts 
relative  to  this  issue;  Mr.  A.  Bodley  con- 
tracted to  build  a  house  for  Mr.  Harris  on 
Nineteenth  street  in  the  town  of  Bakers- 


,  field.  The  contract  required  Bodley  to  fur- 
nish all  the  materials  and  to  do  all  the  work, 
including  all  necessary  excavations  for  the 
foundation,  with  areas  under  the  sidewalk 
to  give  light  and  ventilation  to  the  cellar. 
Bodley  entered  Into  a  subcontract  with  the 
defendant  by  which  the  latter  was  to  do  all 
the  brickwork,  Ironwork,  glasswork  on  side- 
walk, and  the  plastering.  The  brickwork 
included  walls  Inclosing  the  areas  under  the 
sidewalk.*  When  all  other  brickwork  was 
so  nearly  completed  as  not  to  afford  work 
for  all  his  employes,  the  defendant  announ- 
ced to  Bodley  that  he  was  ready  to  com- 
mence work  on  the  area  walls,  for  which 
no  excavations  had  then  been  made,  and  pro- 
posed that  Bodley  allow  defendant's  Idle 
men  to  excavate  the  areas,  for  which  de- 
fendant would  pay  their  wages,  to  be  re- 
paid to  him  by  Bodley.  To  this  proposal, 
Bodley  assented;  and  thereupon  defendant 
told  his  men  to  go  to  work  on  the  areas, 
and  that  Bouley's  foreman  would  show 
them  where  to  dig.  When  they  commenced, 
Mr.  Bodley  himself  showed  them  where  to 
dig,  and  they  dug  the  holes  under  his  di- 
rections. Among  other  things,  Bodley  strict- 
ly directed  them  on  the  first  day,  and  also 
on  the  second  day  they  worked,  to  put  up 
guards  around  the  excavations  to  keep  peo- 
ple from  falling  in,  and  they  promised  to  do 
so.  When  the  work  was  completed  the  de- 
fendant paid  the  men  their  regular  wages; 
and,  as  soon  thereafter  as  Mr.  Bodley  "came 
around,"  he  repaid  the  defendant  what  he 
had  paid  the  men  for  excavating  the  areas. 
Although  there  was  a  sharp  conflict  of  evi- 
dence as  to  whether  the  excavation  was 
properly  guarded  at  the  time  of  the  accident, 
a  finding  that  it  was  not  so  guarded  would 
be  held  here  to  have  been  justified.  Does 
the  evidence  substantially  tend  to  prove  that 
the  negligence  by  which  the  excavation  was 
left  unguarded  was  that  of  the  defendant? 
is  the  only  material  question  to  be  consid- 
ered. No  evidence  tends  to  prove  that  the 
defendant  contracted  to  excavate  the  areas, 
nor  that  he  controlled,  or  had  the  right  to 
control,  the  workmen  while  doing  the  work; 
and  it  does  not  matter  that  the  servants 
who  aid  the  work  were  in  his  general  em- 
ploy for  other  purposes.  Speaking  of  the 
principle  of  respondeat  superior,  Mr.  Whar- 
ton, in  his  work  on  Negligence  (section  173), 
says:  "Nor  does  it  matter  that  the  servant  is 
in  the  general  employ  of  third  persons. 
Hence,  it  is  a  logical  inference  that  the  prin- 
ciple does  not  cease  to  operate  when  the  serv- 
ant Is  in  the  employ  of  a  third  person,  if 
released  for  the  particular  work  in  ques- 
tion"; citing  Kimball  v.  Cushman,  103  Mass. 
194,  which  Is  similar  to  this  case,  but  ex- 
tends the  doctrine  further  than  necessary 
to  aischarge  the  defendant  here.  It  Is  well 
settled  that,  in  order  to  hold  the  master  re- 
sponsible for  the  negligence  of  a  servant,  he 
must  have  the  power  of  supervision  of  the 
servant's  conduct  Indeed,  the  words  "mas- 
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ter  and  servant"  Imply  such  power.  In  this 
case  the  relation  of  master  and  servant  did 
not  exist  between  the  defendant  and  the 
men  who  excavated  the  areas  in  the  side- 
walk, in  regard  to  that  work.  At  least,  the 
evidence  has  no  tendency  to  prove  such  re- 
lation, but  the  contrary. 

It  Is  also  to  be  observed  that  even  if  the 
defendant,  by  his  servants,  had  excavated 
the  areas  under  contract,  it  would  not  have 
been  his  duty  to  guard  them  -after  the 
job  was  completed,  unless  he  had  agreed  to 
do  so.  Donovan  v.  Rapid-Transit  Co.  (Cal.) 
36  Pac.  517.  And  there  is  no  evidence  tend- 
ing to  prove  that  the  job  had  not  been  com- 
pleted before  the  accident,  while  circum- 
stantial evidence  tends  to  prove  that  it  had 
been  so  completed.  I  think  the  judgment 
and  order  should  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:  SEARLS,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der are  reversed,  and  the  cause  remanded 
for  a  new  trial. 


(11  Wuh.  842) 

WEBB  v.  STEPHENSON  et  al. 
(Supreme  Court  of  Washington.   March  7, 
1895.) 

Vendor  and  Purchaser  —  Rescission  of  Con- 
tbact— Title  to  Land— False  Representa- 
tions—Waiver— Deed  bt  Vendor. 

1.  A  contract  for  the  sale  of  land  will  not 
be  rescinded  because  the  vendor  did  not  own 
the  land  when  the  contract  was  made,  unless 
the  vendee  was  induced  to  enter  into  the  con- 
tract by  representations  of  the  vendor  that  he 
did  own  it. 

2.  A  purchaser  waives  the  right  to  rescind 
the  contract  of  sale,  on  account  of  the  vendor's 
misstatements  that  he  owned  the  land  at  the 
time  of  making  the  sale,  by  making  a  payment 
on  the  contract  after  learning  of  such  misstate- 
ments. 

3.  A  contract  for  the  sale  of  land  will  not 
be  rescinded  merely  because,  before  the  time 
for  its  performance,  the  vendor  conveys  the  land 
to  a  third  person. 

Appeal  from  superior  court,  King  county; 
J.  W.  Langley,  Judge. 

Action  by  David  Webb  against  William  P. 
Stephenson  and  another  to  rescind  a  con- 
tract for  the  sale  of  land,  and  to  recover 
money  paid  thereunder.  A  demurrer  to  the 
complaint  was  sustained,  and  plaintiff  ap- 
peals. Affirmed. 

Melvln  G.  WInstock  and  Frank  B.  Ingerr 
soil,  for  appellant  Jacobs  &  Jacobs,  for  re- 
spondents. 

DUNBAR,  J.  The  appellant  (plaintiff  be- 
low) brought  this  action  for  the  rescission  of 
a  contract  for  the  sale  of  real  estate,  and  for 
the  recovery  of  the  money  paid  on  said  con- 
tract, including  taxes  paid  thereon.  On  the 
4th  day  of  January,  1892,  the  respondents 
entered  into  a  contract  with  the  appellant, 


whereby  they  agreed  to  sell  him  two  blocks 
or  tracts  of  land,  viz.  blocks  5  and  6  of 
Shlnn's  Valley  Home  addition  to  Kent,  Kits 
county.    The  contract  Is  short,  and  we  wffl 
set  forth  the  substance  of  It  here:  "It  to 
hereby  mutually  agreed  by  and  between  W. 
P.  Stephenson  and  Fannie  Stephenson,  tk* 
parties  of  the  first  part,  and  David  Webb, 
the  party  of  the  second  part,  that  said  par- 
ties of  the  first  part  will  sell  to  said  party 
of  the  second  part,  his  heirs  or  assigns,  and 
said  party  of  the  second  part  will  purchase 
of  said  parties  of  the  first  part,  their  bar* 
executors,  or  administrators,  the.  following  de- 
scribed lots  (giving  description),  on  the  fol- 
lowing terms:  (1)  The  purchase  price  fur 
said  land  is  $3,000,  of  which  the  sum  of  $1.- 
000  has  this  day  been  paid   as  eameu. 
•  *  *  and  the  further  sum  of  $2,000  ta 
three  equal  payments,  each  of  which  pay- 
ments is  to  be  made  on  or  before  the  4th 
day  of  January  of  each  year  for  three  years 
from  the. date  hereof;  said  sum  of  $2,000  to 
bear  interest  at  the  rate  of  ten  per  cent  per 
annum,  payable  semiannually.   (2)  Said  land 
to  be  conveyed  *  *  •  to  said  party  of  the 
second  part  when  said  purchase  price  shall 
have  been  fully  paid.    (3)  Time  is  the  es- 
sence of  this  contract.    (4)  If  said  party  of 
the  second  part  fails  to  pay  the  whole  of 
said  purchase  price  and  interest  within  the 
time  specified,  then  the  said  parties  of  the 
first  part  may,  if  they  so  elect,  rescind  this 
contract,  and  in  that  case  all  payments  made 
by  the  said  party  shall  be  forfeited.  <5» 
Said  party  of  the  second  part  is  to  pay  aS 
taxes  and  assessments  which  may  be  here- 
after levied  upon  said  land," — properly  sign- 
ed and  acknowledged.    The  allegations  of 
the  complaint,  after  setting  forth  the  con- 
tract, are  that  at  the  time  said  contract  was 
entered  into,  and  for  some  time  prior  there- 
to, defendant  William  P.  Stephenson  was  the 
owner  in  fee  simple  of  said  above-described 
tracts  of  land,  and  that  his  title  thereto  to 
free  from  all  liens  or  incumbrances  of  what- 
ever nature,  and  that  the  plaintiff,  relyin? 
upon  said  representations,  was  induced  to 
enter  into  said  contract;'  further  set  forta 
the  fact  that,  at  the  time  the  contract  was 
entered  into,  the  said  William  P.  Stephenson 
held  the  title  to  but  one  of  said  tracts,  via. 
tract  5,  and  that  said  tract  5  was  at  that 
time  incumbered  by  mortgages,  which  mort- 
gages have  long  since  fallen  due,  and  aw 
still  unsatisfied  and  liable  to  foreclosure; 
and,  further,  that  on  the  20th  day  of  Feb- 
ruary, 1894,  the  defendants  still  further  re- 
lated their  obligations  under  said  contract 
and  rendered  impossible  the  fulfillment  of 
their  agreement  to  convey  said  tract  5  ti» 
plaintiff,  by  making  a  deed  to  said  tract  to 
one  Hattie  A.  Range,  who,  the  plaintiff  al- 
leges, Is  seeking  to  eject  plaintiff  from  said 
premises;  that,  at  the  time  said  contnwt 
was  entered  into,  the  title  to  said  trait  S 
was,  and  still  Is,  In  one  William  J.  Shlna. 
On  account  of  these  alleged  fraudulent  rep- 
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resentatlons,  the  plaintiff  asked  the  rescis- 
sion of  this  contract. 

The  law  seems  to  be  well  settled  that  it 
is  not  necessary  that  a  vendor  should  be 
owner  of  the  land  which  he  sells.  2  Warv. 
Vend.  p.  760.  lays  down  the  rule  thus:  "That 
the  defendant  is  unable  to  carry  into  execu- 
tion the  contract  he  has  made  affords  no 
ground  of  defense  in  an  action  for  specific 
performance,  for  parties  may  lawfully  con- 
tract for  the  sale  of  property  which  at  the 
time  of  making  the  agreement  is  not  within 
the  vendor's  power  to  convey."  This  text  is 
fully  supported  by  the  authorities.  In  Rut- 
land v.  Brister,  53  Miss.  683.  the  court  said: 
"A  person  may  bargain  to  convey  land  to 
which  he  has  no  title,  legal  or  equitable. 
When  the  time  for  performance  comes,  he 
fulfills  the  obligation  If  he  induces  him  who 
has  the  title  to  convey  to  the  vendee.  The 
parties  to  the  executory  contract  of  sale  sus- 
tain towards  each  other  the  relation  of  ven- 
dor and  vendee,  and  an  equity  would  arise 
for  the  unpaid  price.  There  is  no  force  in 
the  objection  that  the  party  had  no  title  at 
the  date  of  his  contract,  and  that  it  did  not 
come  through  him.  If  he  has  caused  a  good 
title  to  be  conveyed,  he  has  discharged  his  ob- 
ligation quite  as  much  so  as  the  debtor  who 
procures  another  to  pay  his  note."  This 
seems  now  to  be  the  universal  holding  of 
the  courts.  It  may  well  be,  however,  that  a 
person  would  enter  Into  a  contract  for  the 
purchase  of  land  from  a  party  who  had  the 
title  In  him  at  the  time  the  contract  was 
made,  who  would  hesitate  or  even  refuse  to 
enter  into  such  contract  where  the  title  was 
outstanding.  So  that  some  force  must  be 
given  to  the  allegation  of  the  complaint  that, 
at  the  time  said  contract  was  entered  into, 
the  defendant  Stephenson  fraudulently  repre- 
sented to  plaintiff  that  be,  the  said  William 
P.  Stephenson,  was  the  owner  in  fee  simple 
of  said  land,  and  that  his  title  thereto  was 
free  4>f  all  liens  and  incumbrances.  So  far 
as  this  contract  Is  concerned,  however,  and 
so  far  as  the  allegations  of  the  complaint  are 
concerned,  William  P.  Stephenson  was  not 
the  only  vendor  there  was  in  this  case.  The 
contract  is  from  William  P.  Stephenson  and 
Fannie  Stephenson,  and  It  would  not  be  a 
defense  to  this  action  that  one  of  these  de- 
fendants had  made  a  misrepresentation  with- 
out a  misrepresentation  of  the  other,  and 
there  is  no  allegation  In  this  complaint  of 
agency  of  any  kind,  and  none  can  be  in- 
ferred from  what  Is  actually  alleged. 

Again,  paragraph  6  of  the  complaint  al- 
leges that  the  plaintiff  himself  has  not  car- 
ried out  the  obligations  Imposed  upon  him 
by  the  terms  of  the  contract,  in  that  he  has 
not  made  payment  of  one-third  of  the  sum  of 
$2,000,  the  balance  of  the  purchase  money 
which,  under  the  terms  of  the  contract,  was 
to  have  been  paid  on  January  4,  1893;  nor  of 
one-third  of  the  sum  of  $2,000,  which  was  to 
have  been  paid  on  January  4,  1894.  He,  how- 
ever, alleges  that  defendants  have  by  their 


conduct  waived  their  right  to  declare  said 
contract  rescinded  under  the  forfeiture  provi- 
sion in  the  contract,  because  in  the  month 
of  January,  1893,  after  default  by  the  plain- 
tiff of  the  payment  to  be  made  on  the  4th 
day  of  that  month,  the  defendants  accepted 
the  sum  of  $30  from  plaintiff  as  Interest  on 
said  unpaid  balance;  and,  further,  that  the 
defendants  have  permitted  plaintiff  to  re- 
main in  undisturbed  possession  of  said  prem- 
ises, and  have  given  him  no  notice  that  they 
intended  or  desired  to  rescind  said  contract. 
In  this  allegation  to  show  a  waiver  on  the 
part  of  the  defendants,  plaintiff  has  raised  a 
presumption  against  himself.  As  we  have 
seen,  under  the  law  the  bare  fact  that  the  ti- 
tle was  not  In  the  vendor  would  not  be  suffi- 
cient to  warrant  the  vendee  in  rescinding  his 
contract,  had  not  he  relied  on  the  represen- 
tation of  the  vendors  that  the  title  was  In 
them;  and  whenever  It  would  come  to  the 
knowledge  of  the  vendee  that  these  repre- 
sentations were  not  true,  and  he  continued 
to  perform  the  conditions  of  the  contract  by 
making  payments  under  Its  terms,  he  would 
waive  any  rights  that  he  might  have  to  re- 
scind by  reason  of  this  misrepresentation. 
Considering  the  fundamental  proposition 
that,  before  a  copt  of  equity  will  annul  a 
contract  and  decree  a  refunding  of  the  mon- 
ey paid  thereon,  the  petitioner  must  show  a 
case  clearly  warranting  such  action,  we  think 
that  the  complaint  in  this  case  does  not  show 
affirmatively,  as  It  should,  that  all  these  pay- 
ments were  made  without  knowledge  on  the 
part  of  the  vendee  of  the  condition  of  this 
title.  This  reasoning  will  apply  as  well  to 
the  Incumbrances  or  mortgages  alleged  to  be 
unsatisfied  against  this  land  as  to  the  out- 
standing title.  It  does  not  necessarily  fol- 
low that  because  the  defendants  have  made 
a  deed  to  said  tract  of  land,  or  any  portion 
thereof,  to  some  one  else  since  the  execution 
of  this  contract,  they  will  not  be  able  to  ful- 
fill the  conditions  of  their  contract  when  the 
time  for  their  fulfillment  arrives.  A  deed 
might  be  made  for  many  purposes  which 
would  In  no  way  Interfere  with  the  final  con- 
summation of  the  contract  on  the  part  of 
the  vendor.  In  fact,  if  he  Is  allowed  to  con- 
tract for  the  sale  of  land  to  which  he  has  no 
title  at  the  time  the  contract  Is  made,  It  Is 
not  Illogical  to  presume  that  he  has  a  right 
to  dispose  of  the  title,  and  obtain  It  again 
before  the  time  for  the  fulfillment  of  the 
contract  expires;  or  It  may  well  be  that  the 
deeding  to  certain  persons  is  for  the  purpose 
of  convenience  In  conveying  this  land  at  the 
time  the  deed  is  contracted  to  be  conveyed. 
None  of  these  propositions  are  negatived  by 
the  allegations  of  the  complaint 

We  think  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion for  the  rescission  of  this  contract;  the 
contract  itself  making  no  allusion  to  the 
condition  of  the  title,  and  contracting  only 
to  convey  at  a  certain  time,  by  a  good  and 
sufficient  deed,  to  the  party  of  the  second 
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part,  when  the  purchase  price  should  have 
been  fully  paid.  That  time  not  yet  having 
arrived,  there  seems  to  us  to  be  no  ground 
expressed  in  this  complaint  for  a  rescission 
of  this  contract  The  Judgment  will  there- 
fore be  affirmed. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
GORDON,  JJ.,  concur. 


(U  Wash.  622) 

OULBERTSON  v.  WILCOX  et  al. 
(Supreme  Court  of  Washington.    March  30, 
1895.) 

Extexsion  op  Note — Release  of  Sureties— Ev- 
idence. 

1.  Where  the  holder  of  a  note  extends  time 
for  payment,  the  sureties  thereon,  who  had  no 
notice  of  such  extension,  will  not  be  released 
from  liability  if,  on  the  face  of  such  note,  they 
appear  to  be  principals,  and  the  holder,  at  the 
time  he  extended  payment,  had  no  actual  no- 
tice that  they  were  sureties. 

2.  To  sustain  an  averment  that  the  holder 
of  a  note  had  actual  notice  that  defendants 
were  sureties  thereon,  letters  written  by  such 
holder  to  the  maker  were  introduced,  wherein 
the  instrument  was  designated  as  "your  note"; 
and  it  was  shown  that  when  the  note  was  sent 
to  a  bank-  for  collection,  after  an  extension  of 
time  for  payment,  one  of  She  defendants  told 
the  cashier  that  he  was  Aly  a  surety.  Held 
insufficient  to  show  notice  of  suretyship. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  on  a  promissory  note  by  Frank  R. 
Culbertson  against  Frank  R.  Wilcox  and 
others.  From  a  judgment  dismissing  com- 
plaint, plaintiff  appeals.  Reversed. 

Samuel  R,  Stern,  for  appellant 

ANDERS,  J.  This  is  an  action  to  recover 
the  balance  due  on  a  promissory  note,  of 
which  the  following  is  a  copy:  "$400.  Spo- 
kane Falls,  Wash.,  Mar.  7th,  1890.  Six 
months  after  date,  without  grace,  for  value 
received,  we  promise  to  pay  to  the  order 
Sue  M.  Glidden,  at  the  First  National  Bank 
of  Spokane  Falls,  Wash.,  four  hundred  dol- 
lars, with  interest  at  the  rate  of  1V4  per  cent, 
per  month  until  maturity,  and  thereafter  un- 
til paid  at  1%  per  cent  per  month;  principal 
and  interest  payable  in  U.  S.  gold  coin.  And 
in  case  suit  or  action  is  commenced  to  en- 
force payment  of  this  note,  or  any  portion 
thereof,  we  promise  to  pay  the  additional 
sum  of  ten  per  centum  of  the  amount  due  on 
this  note  as  attorney's  fees  in  said  action,  to 
be  included  In  any  judgment  which  may  be 
rendered  on  this  note.  Frank  R.  Wilcox. 
A.  P.  Curry.  C.  W.  Ide."  The  defendant 
Wilcox  interposed  no  defense  to  the  action, 
and  judgment  was  taken  against  him.  The 
defendants  Curry  and  Ide  answered,  alleg- 
ing suretyship,  and  an  agreement  by  plain- 
tiff with  Wilcox,  the  principal  debtor,  upon 
sufficient  consideration,  to  extend  the  time 
of  payment  whereby  they  were  discharged, 
By  agreement  of  the  parties,  the  cause  was 
tried  by  the  court  without  a  jury,  and  the 


court  found,  In  effect,  that  the  answering  de- 
fendants were  sureties;  that  the  plaintiff 
treated  Wilcox  as  principal,  recognizing  the 
note  as  his  note,  and  not  as  the  joint  note  of 
all  the  makers;  and  that  the  plaintiff,  for  a 
valuable  consideration  paid  to  him  by  Wil- 
cox, extended  the  time  of  payment  without 
the  knowledge  or  consent  of  the  said  sure- 
ties; and  that  they  were  thereby  discharged 
from  all  liability  on  the  note.  Plaintiff's 
complaint  was  dismissed,  and  judgment  was 
accordingly  entered  for  costs  in  favor  of  de- 
fendants Curry  and  Ide,  from  which  judg- 
ment the  plaintiff  prosecutes  this  appeal. 
Defendants,  at  the  trial,  in  open  court,  ad- 
mitted, the  execution  of  the  note,  and  that 
plaintiff  was  a  bona  fide  holder  for  value,  be- 
fore maturity;  and  the  question  of  plaintiff's 
title  Is,  therefore,  not  here  In  controversy. 

It  was  not  contended  by  appellant  in  the 
court  below,  and  Is  not  contended  here,  that 
it  cannot,  under  any  circumstances,  be 
shown  by  parol  evidence  that  one  or  more 
of  several  joint  makers  of  a  promissory  note 
are  In  fact  sureties  for  another  of  the  mak- 
ers; but  it  was,  and  still  Is,  insisted  that  it 
was  not  competent  to  prove  such  fact  for  the 
purpose  of  claiming  a  discharge  from  an  ap- 
parent obligation,  without  first  showing  that 
the  holder  was  cognizant  of  the  fact  of  sure- 
tyship; and  the  evidence  Introduced  was  ob- 
jected to  for  that  reason.  We  think,  how- 
ever, that  the  testimony  was  admissible,  but 
standing  alone,  it  is  of  no  force  or  benefit  in 
favor  of  the  defendants,  in  whose  behalf  it 
was  given.  If  these  defendants  signed  the 
note  as  sureties  for  Wilcox,  and  for  his  ac- 
commodation merely,  that  fact  will  not  af- 
fect their  liability  to  the  plaintiff,  unless, 
when  he  extended  the  time  of  payment,  he 
had  actual  notice  that  they  were  such  sure- 
ties. Upon  the  face  of  the  paper,  each  mak- 
er appeared  to  be  a  principal,  and  the  holder 
had  a  perfect  right  to  consider  and  treat 
him  as  such  until  notified  to  the  contrary. 
The  rule  In  such  cases  is  we.ll  expressed  in 
Bank  v.  Kent,  4  N.  H.  221,  as  follows: 
"Where  a  maker  of  a  note,  who  has  signed 
as  a  surety,  does  not  appear  on  the  face  of 
the  note  to  be  a  surety,  he  is  to  be  consid- 
ered and  treated  as  a  principal  with  respect 
to  all  those  who  have  no  notice  of  his  real 
character,  but  that,  wherever  it  is  material, 
a  defendant  may  show  by  extrinsic  evidence 
that  he  made  the  note  as  a  surety  only,  and 
that  it  was  known  to  the  plaintiff  that  he 
was  only  a  surety."  See,  also,  Harmon  v. 
Hale,  1  Wash.  T.  422. 

We  think  It  is  sufficiently  shown  that  both 
Curry  and  Ide  were  sureties  as  between 
themselves  and  Wilcox,  and  that  the  latter, 
for  a  valuable  consideration,  extended  the 
time  of  payment  of  the  note  without  their 
knowledge  or  consent  There  is,  therefore, 
practically  but  one  question  for  us  to  deter- 
mine, and  that  is  whether  the  evidence  is 
sufficient  to  sustain  the  conclusion  that  the 
plaintiff  had  actual  notice  that  these  re- 
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npondents,  Curry  and  Ide,  were  such  sureties 
at  or  before  the  time  at  which  the  agree- 
ment was  entered  Into  with  Wilcox.  In  our 
opinion,  the  evidence  is  insufficient.  Two 
letters  from  the  plaintiff  to  Wilcox  were  In- 
troduced In  evldeuce,  from  which  it  appears 
that  the  former,  In  writing  to  the  latter  con- 
cerning the  note  in  question,  in  answer  to 
letters  from  him  asking  further  time  for  pay- 
ment, designated  it  as  "your  note."  It  also 
appears  that  the  plaintiff,  who  resided  in 
Idaho,  sent  the  note  for  collection  to  the  bank 
at  Spokane  Falls,  where  It  was  made  paya- 
ble, and  that  the  defendant  Curry  told  the 
cashier  of  the  bank,  after  $200  had  been 
paid  on  the  note  by  Wilcox,  and  an  extension 
of  time  given  by  plaintiff  for  payment  of  the 
balance,  that  he  (Curry)  was  only  a  surety. 
These  circumstances  constitute  the  entire  ev- 
idence relied  upon  to  prove  notice  of  surety- 
ship to  plaintiff,  and  they  are  manifestly  In- 
sufficient If,  under  the  same  circumstan- 
ces, Gen.  Curry  had  told  the  plaintiff  him- 
self, instead  of  the  cashier  of  the  bank,  that 
he  was  a  surety  only,  that  fact  would  not 
have  relieved  him,  and  much  less  Mr.  Ide, 
from  liability  as  maker  of  the  note.  The  in- 
formation would  have  been  too  late  to  be  ef- 
fective, and  it  Is  therefore  of  no  moment 
whether  the  cashier  of  the  bank  was  or  was 
not  the  agent  of  plaintiff. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  judg- 
ment for  plaintiff  for  the  amount  due  on  the 
note,  together  with  costs  and  attorney's  fees. 

HOYT,  C.  J.,  and  GORDON  and  SCOTT, 
JJ.,  concur. 

<U  Wash.  446) 

STATE  v.  COURTEMARSHB. 

(Supreme  Court  of  Washington.    March  20, 
1895.) 

Rape— Instructions. 

1.  One  convicted  of  assault  with  intent  to 
commit  rape,  nnder  an  instruction  which  re- 
quired the  jury  to  find,  in  order  to  so  convict, 
that  the  accused  "intended  to  carry  the  force,- 
if  necessary,  to  the  extent  of  a  consummated 
rape,"  was  not  prejudiced  by  the  failure  to 
charge  that  he  might,  under  the  information,  be 
convicted  of  assault  and  battery. 

2.  A  charge,  in  a  trial  for  assault  with  in- 
tent to  commit  rape,  that  "the  law  presumes 
that  a  person  intends  the  natural  and  probable 
consequences  of  his  acts,"  followed  by  the  di- 
rection to  acquit  the  accused  "unless  the  as- 
sault was  made  nnder  such  circumstances  as 
fhow,  beyond  any  reasonable  doubt,  that  he 
intended  to  accomplish  his  purpose  at  all 
events."  by  force,  was  not  prejudicial  to  the 
defendant. 

Appeal  from  superior  court,  Clarke  county; 
A.  L.  Miller,  Judge. 

Oliver  Courtcmarehe  was  convicted  of  as- 
sault with  intent  to  commit  rape,  and  ap- 
peals. Affirmed. 

N.  H.  Bloomfleld,  for  appellant  C.  D. 
Bowles,  for  the  State. 


GORDON,  J.  The  appellant  was  convict- 
ed in  the  superior  court  for  Clarke  county  of 
the  crime  of  assault  with  Intent  to  commit 
rape,  and  sentenced  to  Imprisonment  In  the 
state  penitentiary  at  Walla  Walla  for  the 
term  of  three  years.  His  motion  for  a  new 
trial  having  been  overruled,  he  brings  the 
cause  here  for  review,  and  assigns  the  fol- 
lowing grounds  of  error:  First,  that  the 
court  below  erred  in  failing  to  instruct  the 
jury  that  they  might,  upon  the  Information 
as  framed,  find  the  defendant  guilty  of  as- 
sault and  battery;  second,  that  the  court 
erred  in  instructing  the  jury  that  "the  law 
presumes  that  a  person  Intends  all  the  nat- 
ural, probable,  and  usual  consequences  of 
his  acts";  and,  lastly,  the  appellant  contends 
that  the  verdict  Is  contrary  to  the  evidence. 

The  first  point  to  be  noticed  renders  an  ex- 
amination of  the  information  necessary. 
Omitting  formal  parts  and.  name  of  prosecu- 
trix, it  is  as  follows:  "He,  the  said  Oliver 
Courtemarshe,  in  Clarke  county,  in  the  state 
of  Washington,  on  the  1st  day  of  August 

1894,  in  and  upon  one   ,  did  make  an 

assault,  and  her,  the  said  — ■ — ,  then  and 
there  did  beat  bruise,  wound,  and  illtreat, 
with  the  Intent  then  and  there  her,  the  said 

 ,  violently,  by  force  and  against  her 

will,  feloniously  to  ravish  and  carnally  know 
and  carnally  abuse,  contrary  to  the  statutes 
in  such  cases  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state 
of  Washington."  The  court  instructed  the 
jury  that  they  might  find  the  defendant 
guilty  of  "assault  with  Intent  to  commit 
rape,"  or  of  "simple  assault"  as  the  evidence 
might  warrant;  but  failed  to  charge  that 
they  might  find  him  guilty  of  "assault  and 
battery."  Defendant  contends  that  while 
assault  and  battery  is  not  necessarily  includ- 
ed within  the  crime  of  assault  with  intent 
to  commit  rape,  yet  as  a  matter  of  fact  it 
Is  alleged  and  Included  within  the  informa- 
tion in  this  case,  and  that  being  so  included, 
a  verdict  of  assault  and  battery  might  prop- 
erly have  been  found  and  sustained;  and  he 
cites  many  authorities  which  support  his 
contention.  Conceding  his  contention  to  be 
sound,  we  do  not  think  the  appellant  was 
prejudiced  by  the  failure  of  the  court  to 
charge  the  jury  that  a  verdict  of  assault 
and -battery  might  be  returned  by  them. 

At  the  defendant's  request  the  court  gave 
the  following  instruction:  "There  is  a  dif- 
ference between  an  assault  with  Intent  to 
commit  a  rape,  and  an  assault  with  intent 
to  have  improper  connection.  The  proof 
must  cover  the  entire  charge.  It  must  be 
borne  in  mind  that  in  law  the  attempt  to 
commit  rape  is  not  constituted  merely  by 
proof  of  an  assault  and  the  endeavor  to  pro- 
cure the  woman's  consent  to  unlawful  con- 
nection or  intercourse.  The  evidence  must 
show,  beyond  all  reasonable  doubt,  that  the 
defendant  Intended  to  carry  the  force,  If  nec- 
essary, to  the  extent  of  a  consummated  rape. 
If,  then,  there  be  a  reasonable  doubt  as  to 
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the  Intent  of  the  defendant  to  commit  the 
crime  of  rape,  but  you  find  the  fact  to  be 
that  he  made  an  assault  upon  the  prose- 
cutrix with  Intent  to  have  improper  connec- 
tion with  her,  then  he  might  be  convicted  of 
an  assault,  but  not  of  the  graver  crime  of 
intent  to  commit  rape."  This  instruction  re- 
quired the  Jury  (in  order  to  render  the  ver- 
dict returned  in  this  case)  to  find  from  the 
evidence,  beyond  any  reasonable  doubt  not 
only  that  the  defendant  committed  an  as- 
sault, but  also  that  he  'intended  to  carry  the 
force,  if  necessary,  to  the  extent  of  a  con- 
summated rape."  And,  again,  in  instruction 
No.  9,  given  at  request  of  appellant,  the  court 
said  to  the  Jury:  "You  cannot  convict  the 
defendant  of  an  assault  with  intent  to  com- 
mit rape  unless  •from  the  evidence  it  clearly 
and  satisfactorily  appears  to  you,  beyond  all 
reasonable  doubt,  that  defendant  intended  to 
use  whatever  force  was  necessary  to  over- 
come resistance  upon  the  part  of  the  prose- 
cutrix, and  by  force  to  accomplish  his  pur- 
pose." Here  the  Jury  were  plainly  told  what 
facta  the  state  was  required  to  establish  be- 
fore a  verdict  of  assault  with  intent  to  com- 
mit rape  could  be  returned';  and  that  they 
found  from  the  evidence  beyond  any  reason- 
able doubt  that  the  facts  requisite  to  that 
offense  were  established,  and  that  such  was 
the  character  of  the  assault,  the  verdict,  con- 
sidered in  connection  with  the  charge,  leaves 
no  room  for  doubt  or  speculation.  Massey  v. 
State  (Tex.  Cr.  App.)  20  3.  W.  758;  Dieker- 
son  v.  State  (Wis.)  4  N.  W.  321;  State  v. 
Casford  (Iowa)  41  N.  W.  32;  Berry  v.  State 
(Go.)  13  S.  E.  690;  Connors  v.  State  (Wis.) 
2  N.  W.  1143.  In  the  case  last  cited  the 
court  say:  "Such  an  instruction  would 
have  been  entirely  correct,  but  it  is  not  very 
apparent  how  the  accused  could  have  been 
prejudiced  by  a  failure  to  give  it  It  seems 
probable  that  he  might.  In  certain  contin- 
gencies, have  been  better  off  without  the  In- 
struction." While  the  instruction  complain- 
ed of  in  the  second  assignment  of  error  was 
not  appropriate  to  a  case  of  this  character, 
still  we  fail  to  discover  how  the  appellant 
could  have  been  injured  by  it  The  state- 
ment that  "the  law  presumes  that  a  person 
Intends  the  natural  and  probable  and  usual 
consequences  of  his  act"  was  coupled  with 
an  admonition  to  acquit,  "unless  the  assault 
was  made  under  such  circumstances  as 
show,  beyond  <*ny  reasonable  doubt  that 
he  intended  to  accomplish  his  purpose  at  all 
events,  by  his  strength  and  power,  against 
any  resistance  which  she  might  offer."  So 
coupled  and  considered,  we  cannot  perceive 
how  the  Jury  could  have  been  confused  or 
misled  by  it  It  was,  at  most  merely  harm- 
less error,  not  tending  "to  the  prejudice  of 
the  substantial  rights  of  the  defendant"  We 
think  the  charge  as  a  whole  presents  a  full 
and  fair  exposition  of  the  law  of  the  case, 
and  was  as  favorable  to  the  defendant  as 
the  law  entitled  him  to. 
As  a  final  contention,  the  appellant  urges 


that  the  evidence  was  Insufficient  to  jastify 
the  verdict  After  a  careful  scrutiny  of  the 
record,  our  conclusion  is  that  the  evident* 
amply  Justified  the  verdict  The  testhnoay 
of  the  prosecutrix  is  remarkably  constates 
throughout  and  Is  fully  corroborated  by  that 
of  other  witnesses.  The  learned  judge  wto 
presided  at  the  trial  appears  to  have  con- 
ducted it  in  a  manner  that  was  eminently 
fair  to  the  defendant  who  received  the  best- 
fit  of  every  substantial  right  which  the  kw 
gives  him,  and  the  judgment  appealed  fron 
is  affirmed. 

HOTT,  0.  J,  and  ANDERS  and  SCOTT, 
JJ.,  concur. 

(U  Wtii.  no 

E.  B.  MILLAR  &  CO.  v.  PLASS  et  al 

(KNATVOLD,  Intervener). 
(Supreme  Court  of  Washington.    Feb.  2a, 
1895.) 

Gabnishmbwt  or  Assiobbb  or  Dkbtob— Paces 

or  Fraud. 

1.  One  who  receives  property  of  m  debtor 
nnder  an  understanding  by  which  he  is  to  bold 
it  as  trustee  in  fraud  of  the  debtor's  crediton 
may  be  garnished  for  the  amount  thereof. 

2.  Laws  1893,  c  50,  §§  20,  22,  provide  that 
if  the  answer  of  a  garnishee  is  controverted  by 
plaintiff,  an  issue  shall  be  formed  ander  direc- 
tion of  the  court,  and  that  no  pleading  shall  he 
necessary  other  than  plaintiffs  affidavit,  the 
garnishee's  answer,  and  the  plaintiff's  reply, 
unless  otherwise  ordered.  Held,  that  upon  tba 
traverse  by  plaintiff  of  a  garnishee's  answer, 
disclosing  a  bill  of  sale  by  defendant  to  him  at 
all  his  property,  evidence  that  the  transfer  ni 
made  in  fraud  of  creditors  is  admissible. 

Appeal  from  superior  court  Pierce  county; 
Emmett  N.  Parker,  Judge. 

Action  by  E.  B.  Millar  &  Co.,  a  corporatlan, 
against  Lawrence,  Box  &  Co.  C*  H.  Pass 
and  others  were  garnished,  and  H.  R  Knat- 
vold  intervened,  claiming  the  funds  garnish- 
ed. From  a  judgment  for  defendant  gar- 
nishees and  the  intervener,  plaintiff  appeals. 
Reversed. 

Hoxie  ft  Richardson,  for  appellant  H.  0. 
Richards  and  Murray  Sc  Christian,  for  re- 
spondent 

GORDON,  J.  Appellant  Millar  A  Co.,  a 
corporation,  brought  suit  in  the  superior 
court  for  Pierce  county  against  Lawrence, 
Box  &  Co.  for  the  recovery  of  $2J25,  ths 
value  of  merchandise  which  had  been  cos- 
signed  to  them  to  be  sold  on  commission. 
The  complaint  alleged  that  the  firm  had  soM 
said  merchandise,  and  converted  the  pro- 
ceeds to  their  own  use.  At  the  time  of  com- 
mencing said  action,  the  appellant  caused 
writs  of  garnishment  to  issue,  and  caused 
the  same  to  be  served  upon  various  parties, 
and,  among  others,  upon  Fred  L.  Drew,  L 
B.  Stewart  &  Co.,  A.  Cummlnga,  Bond  * 
Bennetts,  O.  H.  Plass,  and  the  ScandlnarfM- 
American  Bank.  Service  was  bad  upon  iB 
the  garnishees  upon  Jane  19,  1883.  Ot 
August  17,  1893,  respondent  KnatroM,  ay 
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leave  of  court  first  had.  filed  his  complaint 
in  Intervention,  in  which  he  alleged  that, 
prior  to  the  commencement  of  appellant's 
action  against  Lawrence,  Box  &  Co.,  he 
(Knatvold)  acquired  by  purchase  from  Law- 
rence, Box  &  Co.  all  right  to  all  indebtedness 
owing  by  all  or  either  of  the  garnishee  de- 
fendants to  the  said  Lawrence,  Box  &  Co., 
"and  that  the  rights  of  the  said  Lawrence, 
Box  &  Co.  in  and  to  all  indebtedness  owing 
by  all  or  either  of  the  defendants  in  garnish- 
ment to  the  said  Lawrence,  Box  &  Co.,  and 
all  personal  property  and  effects  of  said 
Lawrence,  Box  &  Co.,  in  the  possession  or 
under  the  control  of  all  or  either  of  the  said 
defendants  on  the  17th  day  of  June,  1893, 
were,  on  said  last-mentioned  day,  sold,  as- 
signed, and  transferred  by  said  Lawrence, 
Box  &  Co.  to  said  intervener,  Knatvold,  for 
a  valuable  consideration."  Appellant,  on  Sep- 
tember 9th,  filed  its  answer  to  said  complaint 
in  intervention,  denying  generally  each  and 
every  allegation  contained  therein;  and  on 
October  25,  1893,  appellant  caused  a  writ  of 
garnishment  to  be  served  upon  said  respond- 
ent Knatvold,  the  same  being  in  statutory 
form,  and  requiring  said  garnishee  defend- 
ant to  appear  and  answer  on  oath  touching 
or  concerning  any  indebtedness  owing  by 
him  to  said  Lawrence,  Box  &  Co.,  and  any 
property  or  effects  belonging  to  them  in  his 
possession  or  under  his  control.  Thereafter, 
on  November  17,  1893,  said  Knatvold  made 
answer,  alleging  that  he  had  neither  money 
nor  property  in  his  possession  belonging  to 
said  principal  debtors  at  the  time  of  the  serv- 
ice of  said  writ  of  garnishment  upon  him,  or 
at  the  time  of  making  said  answer;  and  on 
the  following  day  the  appellant  traversed  the 
answer  of  said  garnishee  defendant  Knat- 
vold. Appellant,  Millar  &  Co.,  recovered 
Judgment  upon  its  claim  against  Lawrence, 
Box  &  Co.,  which  Judgment  remains  wholly 
unpaid.  After  the  service  of  the  writs  of 
garnishment  upon  the  various  garnishee  de- 
fendants, and  pending  trial,  the  appellant 
end  respondent  Knatvold  entered  into  a  stip- 
ulation under  which  the  garnishee  defend- 
ants were  permitted  to  pay  the  amounts  due 
from  them  respectively  to  the  clerk  of  the 
court,  to  abide  the  result  of  the  proceedings 
pending  between  plaintiff  and  Knatvold  as 
garnishee  and  Intervener;  and,  pursuant  to 
said  stipulation,  various  sums  were  so  paid, 
amounting  in  the  aggregate  to  $361.48.  On 
February  23,  1894,  a  trial  was  had  to  the 
court  (a  Jury  being  expressly  waived)  of  the 
issues  between  appellant  and  Knatvold  and 
the  bank  as  garnishees,  and  also  of  the  issues 
arising  in  the  intervention  proceeding;  all  of 
said  issues  being  submitted  to  the  court  and 
tried  together  under  stipulation  of  counsel. 
Said  trial  resulted  in  a  Judgment  in  favor  of 
respondents,  discharging  each  of  them  as 
garnishees,  and  awarding  costs  in  their  fa- 
vor against  appellant,  and  Judgment  in  favor 
of  respondent  Knatvold  as  intervener,  and 
.directing  the  clerk  to  pay  over  to  him  the 


amounts  paid  by  the  other  garnishee  defend- 
ants pursuant  to  the  stipulation  above  no- 
ticed, from  which  judgment  this  appeal  is 
prosecuted. 

On  the  trial,  respondent  Knatvold  intro- 
duced in  evidence  a  bill  of  sale  executed  by 
said  Lawrence,  Box  &  Co.,  of  date  June  17, 
1893,  to  the  respondent,  whereby,  in  con- 
sideration of  one  dollar,  the  said  Lawrence, 
Box  &  Co.  sold,  assigned,  and  transferred 
unto  the  sail  Knatvold  "all  of  the  lumber 
(belonging  to  said  Lawrence,  Box  &  Co.),  of 
every  description,  situate  at  Meeker  Junc- 
tion or  elsewhere  In  the  state  of  Washing- 
ton"; also  "all  the  stock  of  merchandise 
•  •  •  contained  in  the  store  building  at 
Meeker  Junction,  Pierce  county,  Washington; 
and  also  all  the  stock  of  merchandise  on 
consignment  with  P.  B.  Lawrence  in  the  city 
of  Tacoma;  also  all  accounts,  bills  receiv- 
able, and  choses  in  action  now  due  or  owing 
to  us  for  any  of  such  lumber  or  merchandise 
heretofore  sold  by  us,  or  to  become  due,— all 
such  sales  subject,  however,  to  the  payment 
of  the  costs  and  expenses  of  the  suit  Hastie 
Lumber  Co.  v.  Lawrence,  Box  &  Co.,  now 
pending  In  the  superior  court  of  said  Pierce 
county."  Under  examination  of  his  counsel, 
Knatvold  testified  that  the  consideration  ex- 
pressed in  said  bill  of  sale,  viz.  "one  dollar," 
was  not  the  actual  consideration  paid  by 
him  for  the  property  therein  named;  that 
the  actual  consideration  was  notes  of  Law- 
rence, Box  &  Co.,  held  by  the  respondent 
bank,  of  which  he  (Knatvold)  was  cashier, 
said  notes  being  for  a  large  sum  of  money, 
and  also  other  claims  which  be  (Knatvold) 
assumed  and  agreed  to  pay.  The  plaintiff, 
on  cross-examination  of  said  respondent 
Knatvold,  and  subsequently,  by  putting  him 
upon  the  stand  as  its  own  witness,  sought, 
by  various  questions  directed  to  him,  to  show 
that  the  transaction  between  Knatvold  and 
Lawrence,  Box  &  Co.  was  not  a  sale,  but 
substantially  an  assignment  for  the  benefit 
of  creditors,  and,  being  preferential,  was 
void  as  to  creditors;  also,  to  show  that  Law- 
rence, Box  &  Co.  were,  at  the  time  of  mak- 
ing said  bill  of  sale,  insolvent,  and  that 
Knatvold  knew  of  such  insolvency,  and  that 
the  transfer  was  made  and  accepted  In  fraud 
of  creditors.  Appellant  also  sought  to  show 
the  character  and  extent  of  the  property  so 
transferred,  and  that  it  constituted  all  of 
the  property  of  the  firm  of  Lawrence,  Box 
&  Co.,  and  that,  subsequent  to  the  transfer, 
Knatvold  knowingly  permitted  one  of  the 
members  of  said  firm  to  collect  and  appro- 
priate to  his  individual  use  accounts  aggre- 
gating about  $1,500.  Upon  objection  of  re- 
spondents' counsel,  the  lower  court  refused 
to  allow  the  witness  to  answer  any  of  such 
questions.  The  theory  of  the  learned  court 
below  in  excluding  such  testimony  is  not 
apparent  from  an  inspection  of  the  record, 
but  we  infer  that  such  rulings  were  made 
upon  the  assumption  that  plaintiff  could  not 
hold  the  garnishee  for  any  claim  or  property 
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upon  which  he  could  not  be  held  by  the  prin- 
cipal debtor;  and,  secondly,  that,  under  the 
statutory  Issue  In  garnishment  proceedings, 
the  fraudulent  character  of  the  conveyance 
(If  such  was  Its  actual  character)  could  not 
be  shown;  and  we  deem  It  unnecessary  to 
extend  this  opinion  beyond  a  consideration 
of  these  two  questions. 

We  think  that  If  Knatvold  was  In  fact  the 
debtor  of  Lawrence,  Box  &  Co.,  by  reason  of 
some  understanding,  either  expressed,  secret, 
or  otherwise,  that  he  should  be  their  trustee, 
agent,  depositary,  or  holder  of  the  property, 
or  any  part  of  it,  for  their  benefit,  in  order 
to  keep  their  creditors  from  reaching  it,  then 
the  plaintiff  would  be  entitled  to  hold  him  as 
garnishee  for  the  amount  of  property  so  held 
or  received  by  him;  and  that,  too,  without 
regard  to  whether,  as  between  themselves, 
Lawrence,  Box  &  Co.  could  enforce  a  claim 
against  Knatvold  for  It  To  hold  that  a  cred- 
itor cannot  compel  a  garnishee  to  account  for 
property  received  by  him  In  virtue  of  a 
fraudulent  and  collusive  arrangement  with 
the  principal  debtor  would  be  to  render  the 
process  valueless  in  many  cases.  As  against 
the  garnishing  creditor,  the  garnishee  hold- 
ing the  property  of  the  principal  debtor  fraud- 
ulently Is  a  wrongdoer,  and  his  possession  Is 
not  a  rightful  possession.  Cowles  v.  Coe,  21 
Conn.  220;  Healey  v.  Butler,  86  Wis.  9,  27 
N.  W.  822;  Maher  v.  Brown,  2  La.  492; 
Drake,  Attachm.  (7th  Ed.)  §  523.  This  rule 
encroaches  on  no  constitutional  or  legal  right 
of  the  garnishee.  He  Is  required  to  be  served, 
and  has  the  time  afforded  defendants  In  or- 
dinary actions  for  answering,  with  the  same 
right  to  a  trial  by  Jury  upon  Issues  settled 
under  the  direction  of  the  court,  and  is  sur- 
rounded by  all  the  safeguards  that  the  law 
would  afford  him  in  any  form  of  action,  In- 
cluding the  right  of  appeal. 

As  to  the  remaining  question,  It  Is  provided 
by  the  statute  (sections  20,  22,  c.  56,  p.  101, 
Laws  1893),  that,  If  the  plaintiff  is  not  sat- 
isfied with  the  answer  or  disclosures  of  the 
garnishee,  he  may  controvert  the  same  by 
affidavit  in  writing;  and,  If  the  answer  of 
the  garnishee  Is  controverted,  an  issue  shall 
be  formed  under  the  direction  of  the  court, 
and  tried  as  other  cases;  provided,  however, 
"no  plead  ings  shall  be  necessary  on  such 
Issue  other  than  the  affidavit  of  the  plaintiff, 
the  answer  of  the  garnishee  and  the  reply 
of  the  plaintiff  or  defendant  controverting 
such  answer,  unless  otherwise  ordered  by 
the  court."  We  think,  considering  the  char- 
acter of  the  proceeding  and  the  statute  gov- 
erning It.  that  It  was  the  right  of  the  plain- 
tiff to  submit  this  proof  under  the  statutory 
issue  then  pending,  subject  to  the  discretion- 
ary power  of  the  court,  under  the  proviso 
above  quoted,  to  order  further  pleadings  and 
a  more  direct  Issue  to  be  framed;  and  It  ap- 
pears from  the  record  that  upon  the  trial  the 
plaintiff  made  application  to  amend  his  plead- 
ing by  expressly  alleging  fraud  in  the  trans- 
fer from  Lawrence,  Box  &  Co.  to  Knatvold, 


but  that  the  court,  upon  respondents'  objec- 
tion, refused  to  permit  such  amendment  to 
be  made. 

For  the  purpose  of  ascertaining  and  deter- 
mining the  character,  extent,  and  effect  of 
the  so-called  "bill  of  sale,"  It  was  competent 
for  the  plaintiff  to  show  the  circumstances 
surrounding  Its  execution.  The  plaintiff  was 
entitled  to  Its  history,  the  better  to  enable 
the  court  to  determine  its  legal  effect  as 
against  creditors.  Some  of  the  questions 
ruled  out  were  calculated  to  show  that  a 
secret  trust  for  the  benefit  of  Lawrence,  Box 
&  Co.  existed,  resting  in  parol,  and  not  ap- 
parent upon  the  face  of  the  bill  of  sale.  Ott- 
ers were  designed  to  develop  circumstances 
from  which  fraud  might  be  properly  infer- 
able. The  plaintiff  should  have  been  per- 
mitted to  thoroughly  sift  the  transaction. 
Fraud  can  rarely  be  shown  fully  by  one  or 
two  questions,  and  It  was  plaintiff's  right 
to  explore  the  entire  field.  A  wide  range  of 
inquiry  Is  permissible  In  the  Investigation  of 
fraud,  and  we  think  it  was  the  right  of  plain- 
tiff to  ask  any  question  of  the  garnishee  de- 
fendant touching  or  concerning  property 
theretofore  received  from  the  principal  debt- 
or that  might  or  could  properly  be  asked 
under  any  condition  of  pleading.  How  this 
evidence,  If  admitted,  might  affect  the  ver- 
dict or  finding  Is  not  for  our  present  con- 
sideration. Competent  and  legal  evidence, 
which  the  plaintiff  was  entitled  to  have  con- 
sidered, was  excluded;  and  Its  sufficiency. 
In  connection  with  all  the  facts  and  circum- 
stances established  upon  the  trial,  is  not 
within  the  range  of  the  present  Inquiry,  and 
cannot  be  determined.  This  court.  In  the  ex- 
ercise of  Its  appellate  jurisdiction,  has  no 
right  to  speculate  upon  Its  probable  effect  In 
a  case  where,  as  here,  the  issue  Involved  a 
question  of  fraud,  to  establish  which  direct 
and  positive  proof  Is  not  required,  but  which 
very  often  is  made  up  of  circumstances  from 
which  the  inference  of  fraud  Is  natural  and 
irresistible. 

The  judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

HOYT,  C.  J.,  and  SCOTT,  ANDERS,  and 
DUNBAR,  JJ.,  concur. 


(11  Wash.  460) 
HARDY  v.  HERRIOTT. 

(Supreme  Court  of  Washington.   March  22, 

1893.) 

Mortgage  Foreclosure— Redemption — Account- 
ing bt  Purchaser. 

One  who  purchases  mortgaged  premises 
at  a  foreclosure  sale,  and  takes  possession  and 
leases  thein  to  another,  cannot  be  required  to 
account,  in  a  suit  by  the  mortgagor  to  redeem, 
for  the  rents  and  profits  from  the  time  of  the 
sale  until  the  redemption. 

Appeal  from  superior  court,  Pierce  county; 
W.  H.  Prltchard,  Judge. 
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Action  by  N.  O.  Hardy  against  George  Har- 
riott. Judgment  for  defendant,  and  plaintiff 
appeals. 

Thomas  Carroll  and  Hagerman  &  Carroll, 
for  appellant  Wickersham,  Reid  &  Meade, 
for  respondent 

GORDON,  J.  This  suit  was  brought  by 
the  appellant  to  redeem  certain  real  prop- 
erty sold  under  a  foreclosure  of  mortgage. 
To  the  complaint  respondent  filed  a  general 
demurrer,  which  the  lower  court  sustained; 
and,  appellant  electing  to  stand  on  his  com- 
plaint, judgment  of  dismissal  was  entered, 
whereupon  the  cause  was  appealed  to  this 
court.  But  a  single  question  is  necessary  to 
be  considered  by  us  in  the  determination  of 
the  case.  It  is  whether  a  purchaser  at  sher- 
iff's sale  who  takes  possession  of  the  mort- 
gaged premises,  and  leases  them  to  another, 
can  be  required  to  account  at  the  suit  of 
the  mortgagor  to  redeem,  for  the  rents  and 
profits  arising  from  the  use  and  occupation 
of  such  premises  subsequent  to  the  sale  and 
prior  to  redemption.  2  Hill's  Code,  §  519,  is 
as  follows:  "The  purchaser  from  the  day  of 
sale  until  a  resale  or  redemption,  and  the  re- 
demptioner  from  the  day  of  bis  redemption 
until  another  redemption,  shall  be  entitled 
to  the  possession  of  the  property  purchased 
or  redeemed,  unless  the  same  be  in  the  pos- 
session of  a  tenant  holding  under  an  unex- 
pired lease,  and  in  such  case  shall  be  entitled 
to  receive  from  such  tenant  the  rents  or  the 
value  of  the  use  and  occupation  thereof  dur- 
ing the  same  period."  This  court  held,  In 
the  case  of  Debenture  Corp.  v.  Warren,  9 
Wash.  312,  37  Pac.  451,  that  this  section  ap- 
plied to  sales  made  upon  the  foreclosure  of  a 
mortgage,  and  entitled  the  purchaser  to  pos- 
session, and  that  It  was  not  repealed  by  the 
passage  of  the  act  of  February  3,  1886  (now 
section  513).  We  think  that  the  conclusion 
reached  in  that  case  relieves  the  present 
question  of  much  difficulty.  It  also  furnish- 
es the  answer  to  one  of  the  principal  conten- 
tions of  the  appellant  in  the  present  case. 
We  might,  however,  add,  in  passing,  that  a 
like  conclusion  as  to  the  effect  of  statutes 
similar  to  ours  (section  519)  was  reached  by 
the  supreme  court  of  California  in  McDevitt 
v.  Sullivan,  8  Cal.  593;  Knight  v.  Truett  18 
Cal.  113;  also  in  Clement  v.  Shipley  (N.  D.) 
51  N.  W.  414,  in  which  last  case  it  is  said: 
"There  should  be,  and  we  are  clear  there  Is, 
no  distinction  expressed  or  intended  by  the 
law  between  a  purchase  at  an  execution  sale 
and  a  purchase  at  a  mortgage  sale.  To  both 
the  law  extends  this  right  to  recover  the 
rents  the  same  as  the  former  owner."  It 
follows  that  in  this  state  the  title  of  the 
mortgagor  upon  foreclosure  sale,  like  the  ti- 
tle of  the  judgment  debtor  upon  execution 
sale,  becomes  extinguished,  and  all  that  re- 
mains to  him  is  the  right  to  redeem,  which 
is  wholly  statutory.  Independent  of  the  stat- 
ute,   the   mortgagor   or  judgment  debtor 


would  have  no  right  to  redeem  from  the 
sale.  Ror.  Jud.  Sales  (2d  Ed.)  §  114S; 
Freem.  Ex'ns  (2d  Ed.)  §  314;  Stoddard 
v.  Forbes,  13  Iowa,  296;  Welner  v.  Heintz, 
17  HI.  259;  3  Pom.  Eq.  Jur.  §  1228;  Spoor 
v.  Phillips,  27  Ala.  193.  In  Eiceman  v. 
Finch,  79  IndL  511,  the  court  say:  "It  needs 
no  citation  of  authority  to  support  the  propo- 
sition that  the  equitable  right  to  redeem  is 
barred  by  the  decree  and  sale.  *  •  * 
There  are  two  rights  of  redemption,— the 
general  equitable  right,  and  the  statutory 
right.  The  former  is  forever  barred  by  the 
decree  and  sale;  the  latter  does  not  spring 
into  existence  until  the  sale  takes  place. 
This  statutory  right  comes  into  existence 
with  the  sale.  It  continues  for  one  year, 
and  then  expires."  The  purchaser  at  such 
sale  acquires  the  full  legal  title,  carrying 
with  it  possession  and  the  right  to  the  rents 
and  profits.  The  statute  which  saves  to  the 
debtor  or  mortgagor  the  right  to  redeem  pre- 
scribes the  time  within  and  the  terms  upon 
which  he  may  do  so;  and,  upon  compliance 
with  its  provisions,  he  becomes  reinvested 
with  the  title.  A  purchaser  at  an  execution 
sale  acquires  all  the  estate  and  interest  of  the 
defendant  In  execution.  He  succeeds  to  the 
title  of  the  defendant  in  execution.  All  that 
remains  in  the  debtor  is  the  mere  personal 
right  secured  by  statute  to  repurchase  the 
land  within  the  time  allowed  by  statute,  and 
thus  become  restored  to  the  estate  he  had  In 
it  at  the  time  of  the  sale.  This  statutory 
right  to  redeem  from  the  sale  Is  essentially 
different  from  an  equity  of  redemption.  It 
is  merely  a  privilege  which  the  statute  af- 
fords the  debtor  to  be  exercised  In  the  man- 
ner pointed  out  by  the  statute,  and,  unlike 
an  equity  of  redemption,  it  is  not  an  estate 
in  lands  subject  to  levy  and  sale  upon  exe- 
cution. Parmer  v.  Parmer,  74  Ala.  285.  "It 
is  an  undisputed  rule  of  the  common  law 
that  a  buyer  of  land  buys  all  that  Is  grow- 
ing upon  It  or  Issuing  out  of  It  belonging  to 
the  seller,  unless  specially  excepted;  and 
this  Includes  all  rent  In  money  or  In  kind 
which  is  in  the  course  of  accruing  by  the 
enjoyment  of  the  land;"  and  this  rule  Is  ap- 
plicable to  sheriff's  sales.  Borrell  v.  De- 
wart,  37  Pa.  St.  134.  "The  purchaser  be- 
comes the  absolute  owner  of  the  land,  and, 
*  *  *  entering  into  possession,  is  entitled 
to  the  rents  and  profits;  and  the  former 
owner  has  nothing  but  the  naked  right  of  re- 
demption, which  is  Irretrievably  lost  if  It 
be  not  asserted  in  the  time  and  manner  pre- 
scribed by  law."  Spoor  v.  Phillips.  27  Ala. 
193.  Kannon  v.  Pillow,  7  Humph.  281.  The 
law  In  Alabama  was  amended  In  1850,  and 
the  liability  of  the  purchaser  to  account  for 
rents  and  profits  arises  after  tender  is  made, 
and  he  is  put  in  default  Spoor  v.  Phillips, 
supra;  Weathers  v.  Spears,  27  Ala.  455; 
Parmer  v.  Parmer,  supra.  In  Knight  v. 
Truett  supra,  a  purchaser  at  sheriff's  sale 
of  premises  in  a  foreclosure  suit  was  permit- 
ted, after  redemption  had  occurred,  to  re- 
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cover  from  the  tenant  In  possession  the  rents 
accruing  during  the  redemption  period;  and 
in  Harris  v.  Reynolds,  13  Cal.  515,  an  action 
by  the  purchaser  to  recover  rents  and  profits 
against  the  judgment  debtor,  who  had  re- 
mained in  possession,  was  upheld.  The  court 
in  that  case  say:  "A  privilege  of  redemption 
is  given  to  the  judgment  debtor,  but  it  Is 
uncertain  whether  he  will  exercise  it.  Time 
is  not  given  for  the  purpose  of  enabling  the 
debtor  to  make  a  profit  out  of  the  estate,  but 
for  the  purpose  of  enabling  him  to  raise  the 
money  to  redeem.  There  is  no  presumption 
that  the  property  sells  for  less  than  its 
present  value;  and  there  is  no  compulsion 
upon  the  part  of  the  debtor  to  redeem  if  he 
is  able,  and,  if  he  does  not,  the  purchaser 
runs  the  risk  of  the  title,  the  depreciation  or 
destruction  of  the  property,  and  in  fact  all 
the  risk  attending  the  ownership  of  the  prop- 
erty. As  the  law  holds  him  to  the  responsi- 
bilities of  owner,  it  entitles  him  to  the  bene- 
fits of  owner,  so  far  as  the  right  to  the  profits 
is  concerned." 

At  the  time  when  these  California  cases 
were  decided,  their  statute  was  almost  iden- 
tical with  our  section  519;  but  in  1880  the 
legislature  of  California  amended  the  stat- 
ute by  adding  the  following:  "But  when 
any  rents  or  profits  have  been  received  by 
the  judgment  creditor  or  purchaser,  or  his 
or  their  assigns,  from  the  property  thus  sold 
preceding  such  redemption,  the  amounts  of 
such  rents  and  profits  shall  be  a  credit  upon 
the  redemption-money  to  be  paid;  and  if  the 
redemptioner  or  judgment  debtor,  before  the 
expiration  of  the  time  allowed  for  such  re- 
demption, demands  in  writing  of  such  pur- 
chaser or  creditor,  or  his  assigns,  a  written 
and  verified  statement  of  the  amounts  of 
such  rents  and  profits  thus  received,  the  pe- 
riod for  redemption  Is  extended  five  days 
after  such  sworn  statement  is  given  by  such 
purchaser  or  his  assigns,  to  such  redemptioner 
or  debtor.  If  such  purchaser  or  his  assigns 
shall,  for  a  period  of  one  month  from  and 
after  such  demand,  fail  or  refuse  to  give  such 
statement,  such  redemptioner  or  debtor  may 
bring  an  action  in  any  court  of  competent 
jurisdiction,  to  compel  an  accounting  and  dis- 
closure of  such  rents  and  profits,  and  until 
fifteen  days  from  and  after  the  final  determi- 
nation of  such  action,  the  right  of  redemp- 
tion is  extended  to  such  redemptioner  or 
debtor."  Code  Civ.  Proc.  §  707.  In  some 
of  the  states  the  mortgagor  or  judgment 
debtor  is  permitted  to  retain  possession  of  the 
premises  after  sale,  and  during  the  period  of 
redemption.  In  California,  Maine,  Massa- 
chusetts, Nebraska,  Tennessee,  North  and 
South  Dakota,  and  many  others,  where,  as 
here,  the  purchaser  is  entitled  to  possession 
from  date  of  sale,  it  is  expressly  provided  by 
statute  that,  upon  redemption  beiug  made, 
the  purchaser  must  account  for  rents  and 
profits;  but  no  such  right  to  an  accounting 
has  been  conferred  upon  the  mortgagor  or 
judgment  debtor  by  the  legislature  of  this 


state.  The  position  of  the  mortgagor  after 
sale,  as  regards  the  mortgaged  premises,  be- 
ing In  all  respects  likened  to  that  of  the 
judgment  debtor  upon  execution  sale  (as  we 
have  seen  by  the  decision  of  this  court  in 
Debenture  Corp.  v.  Warren,  supra,  and  the 
authorities  heretofore  cited),  It  follows  that, 
If  he  Is  entitled  to  an  accounting  for  the 
rents  and  profits,  he  must  derive  that  right 
from  the  statute.  His  right  to  redeem  at 
all  Is  only  by  virtue  of  the  statute,  and  he 
can  claim  nothing  beyond  what  the  statute 
gives  him.  As  to  whether  this  is  a  wise 
legislative  policy  or  not  does  not  concern  the 
present  Inquiry.  Should  we  consider  It  op- 
pressive, it  is  beyond  our  power  to  afford 
the  remedy.  That  can  be  extended  only  by 
the  legislative  department,  and  we  cannot  en- 
gage in  "Judicial  legislation,"  even  to  relieve 
from  what  might  be  a  seeming  hardship. 
But  It  does  not  follow  that  the  conclusion 
which  we  are  constrained  to  reach  entails 
any  hardship  upon  the  mortgagor,  as  it  la 
fair  to  presume  that  the  enhanced  price 
which  his  property  so  sold  will  bring  will 
compensate  him.  The  advantageous  condi- 
tions afforded  a  purchaser  under  such  sys- 
tem may  well  be  presumed  to  result  in  stimu- 
lating bidders,  and  increasing  the  proceeds 
of  the  sale,  which,  in  legal  contemplation, 
directly  benefits  the  mortgagor  or  judgment 
debtor.  However,  it  is  not  the  province  of 
the  judiciary  to  concern  itself  with  questions 
of  legislative  policy  where  the  provisions  of 
the  statute  leave  no  room  for  construction. 
The  Judgment  appealed  from  is  affirmed. 

HOYT,  O.  J.,  and  ANDERS  and  SCOTT, 
J.T.,  concur. 


(11  Wash.  451) 
VESTAL  et  al.  v.  MORRIS  et  ux. 

(Supreme  Court  of  Washington.   March  22, 
1895.) 

Brief  oh  Appeal— Tax  Deeds— Kkoitals— No- 
tice. 

1.  Where  appellant's  brief  contained  little 
more  than  a  statement  of  the  case,  the  effect  be- 
ing practically  to  impose  upon  respondents  the 
burden  of  presenting  the  entire  cause,  an  ex- 
haustive reply  brief  filed  by  appellants  a  short 
time  before  the  argument  will  be  stricken  as 
unjust  to  respondents. 

2.  A  tax  deed  will  be  set  aside  if  one  sub- 
stantial defect  be  found  in  the  proceedings. 

3.  After  tender  and  application  to  redeem 
the  land,  the  grantee  in  an  invalid  tax  deed 
cannot  avail  himself  of  the  statute  (sections 
2936  and  2937),  making  the  recitals  in  a  tax 
deed  and  the  deed  itself  evidence  of  the  regu- 
larity of  the  proceedings,  by  taking  out  a  second 
deed  regular  in  form. 

4.  Where  it  was  the  duty  of  the  treasurer 
to  give  notice  that  the  duplicate  assessment 
roll  was  in  his  hands  and  of  the  date  when  the 
taxes  must  be  paid,  the  county  records  must 
show  that  some  notice  was  given,  although  there 
was  no  statute  requiring  proof  of  notice  to  be 
preserved. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 
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Action  by  Samuel  Vestal  and  others  against 
J.  D.  Morris  and  another  to  set  aside  a  tax 
deed.  Judgment  for  plaintiff.  Appealed. 
Affirmed. 

Bell  &  Austin  and  B.  0.  Hngbes,  for  ap- 
pellants. Llchtenberg,  Shepard  &  Lyon  and 
Burke,  Shepard  &  Woods,  for  respondents. 

SCOTT,  J.  When  this  action  was  called 
for  argument,  a  motion  was  made  by  the 
respondents  to  strike  appellants'  reply  brief, 
on  the  ground  of  failure  to  comply  with  the 
rules  and  practice  of  the  court  The  origir 
nal  brief  of  appellants  consists  of  some 
four  or  five  pages,  which  contain  little  more 
than  a  statement  of  the  cause.  Certain  sec- 
tions of  the  Code  are  cited  therein,  and  one 
case,  in  support  of  appellants'  contentions. 
The  effect  was  practically  to  impose  upon  re- 
spondents the  burden  of  presenting  the  entire 
cause  here.  After  respondents'  brief  was 
filed,  and  a  short  time  preceding  the  argu- 
ment, appellants  filed  a  reply  brief,  of  some 
25  or  2G  pages,  citing  75  or  more  cases.  The 
contention  of  the  respondents  was  that  much 
of  this  matter  should  have  been  presented  hi 
appellants'  original  brief,  in  order  that  they 
might  have  had  the  benefit  of  properly  an- 
swering. It  is  difficult  to  lay  down  a  definite 
rule  governing  such  matters,  but  we  were  of 
the  opinion  that  the  manner  pursued  by  ap- 
pellants in  briefing  their  cause  was  such  a 
substantial  departure  from  the  rules  and  prac- 
tice as,  in  Justice  to  the  respondents,  required 
the  reply  brief  to  be  stricken,  and  the  mo- 
tion to  strike  was  granted. 

Tbis  action  was  brought  by  the  respondents 
to  set  aside  certain  tax  deeds  which  were  al- 
leged to  be  void  on  account  of  irregularities 
in  the  proceedings  by  which  the  land  was 
assessed  and  sold  for  taxes,  and  which  were 
claimed  to  be  a  cloud  upon  respondents'  title. 
The  lower  court  held  the  deeds  void,  and 
this  appeal  was  taken.  A  great  many  ir- 
regularities are  presented  as  showing  the  in- 
validity of  said  proceedings.  Some  of  these 
are  now  conceded  to  be  based  upon  directory 
provisions  of  the  statute,  and  are  therefore 
immaterial.  Owing  to  the  failure  of  appel- 
lants to  properly  brief  the  case,  but  a  few  of 
the  other  points  raised  will  be  considered.  A 
finding  of  one  substantial  defect  in  the  pro- 
ceedings will,  of  course,  require  an  affirm- 
ance. 

The  appellants  claim  title  under  a  tax  sale 
made  in  the  year  1887,  for  taxes  levied  in  the 
preceding  year.  It  appears  that  the  land  in 
question  was  assessed  in  said  year  in  the 
name  of  one  Burns,  while  one  Bartlett  was 
the  owner,  and  that  the  county  officials  had 
notice,  and  knew  that  Bartlett  was  the  owner 
of  the  land,  as  it  had  been  previously  assess- 
ed to  him  in  the  year  1874.  The  further 
point  Is  raised  that  the  county  treasurer  did 
not  make  or  file  a  notice,  as  required  by 
statute,  that  the  duplicate  assessment  roll  for 
1880  was  in  his  hands,  giving  the  date  when 
v.S9P.no.9— 61 


the  taxes  must  be  paid,  and  that  no  such 
notice  was  ever  published,  and  there  is  no 
record  thereof;  also,  the  sheriff'**  notice  of  the 
sale  of  delinquent  taxes  for  the  year  1886 
•did  not  state  that  said  sale  would  be  at  public 
auction,  and  no  affidavit  or  other  evidence  of 
its  publication  or  posting  was  made  or  filed 
In  the  office  of  the  treasurer  of  said  county, 
and  that  notice  of  such  sale,  with  a  list  of  the 
lands  to  be  sdld,  was  not  in  fact  published. 
Two  deeds  were  issued  to  the  appellants, 
based  upon  this  same  tax  sale. '  The  first 
one  was  defective  and  invalid.  After  the 
respondents  had  tendered  an  amount  suf- 
ficient to  redeem  said  lands,  appellants  pro- 
cured a  second  deed,  regular  In  form.  Sec- 
tions 2936  and  2937  of  the  Code  of  .1881  were 
in  force  at  the  time  these  deeds  were  given, 
and  are  as  follows:  "Sea  2936.  The  matter 
recited  in  the  certificate  of  sale  must  be  re- 
cited in  the  deed,  and  such  deed  duly  ac- 
knowledged or  proved  is  prima  facie  evi- 
dence that:  (1)  The  property  was  assessed 
as  required  by  law.  (2)  The  property  was 
equalized  as  required  by  law.  (3)  The  taxes 
were  levied  as  required  by  law.  (4)  The 
taxes  were  not  paid.  (5)  At  a  proper  time 
and  place  the  property  was  sold  as  prescribed 
by  law,  and  by  the  proper  officer.  (6)  The 
property  was  not  redeemed.  (7)  The  person 
who  executed  the  deed  was  the  proper  officer. 
Sec.  2937.  Such  tax  deed,  duly  acknowledg- 
ed or  proven,  is  (except  as  agalnstactual  fraud) 
conclusive  evidence  of  the  regularity  of  all 
other  proceedings,  from  the  assessment  by 
the  assessor,  inclusive,  up  to  the  execution 
of  the  deed."  It  is  contended  by  the  re- 
spondents that  the  appellants  cannot  claim 
the  benefit  of  these  provisions,  for  the  reason 
that  the  deed  first  issued  was  defective,  and 
that  the  appellants  could  not  avail  themselves 
of  such  rights  by  taking  out  a  second  deed 
after  application  was  made  to  redeem  the 
lands  as  aforesaid;  and  it  Is  further  con- 
tended that,  so  far  as  such  deed  Is  made  con- 
clusive evidence  of  the  mandatory  require- 
ments of  the  law,  the  same  Is  unconstitutional. 
As  we  think  the  first  point  Is  well  taken,  it 
Is  unnecessary  to  Inquire  Into  the  constitu- 
tionality of  section  2937.  The  respondents 
rights  dated  from  the  time  they  made  the 
tender  and  application  to  redeem,  and  at  that 
time  the  appellants  did  not  have  a  deed  suf- 
ficient in  form  to  bring  themselves  within  the 
provisions  of  these  sections. 

We  are  also  of  the  opinion  that  the  objec- 
tions specified  are  fatal  to  appellants'  case. 
The  failure  to  assess  the  property  In  the  name 
of  the  known  owner  was  a  substantial  failure 
to  comply  with  the  law.  It  was  also  im- 
perative that  the  county  treasurer  should 
give  the  notice  required  by  statute  that  the 
duplicate  assessment  roll  was  in  his  bands, 
and  giving  the  date  when  the  taxes  must 
be  paid.  It  is  contended  by  appellants  that 
there  was  no  statute  requiring  the  proof  of 
the  giving  of  this  notice  to  be  preserved,  and 
that  the  presumption  is  that  the  notice  was 
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In  fact  given.  But,  independent  of  any  spe- 
cific provision  of  the  statute,  it  was  neces- 
sary that  some  proof  of  the  giving  of  this 
notice  should  be  preserved  in  the  county 
records;  and  when  the  respondents  showed 
that  there  was  an  entire  absence  of  any  such 
proof,  and  nothing  to  indicate  that  such  no- 
tice had  been  In  fact  given,  the  presumption 
that  the  notice  was  given  was  overcome. 
There  was  no  proof  introduced  to  show  that 
the  notice  was  in  fact  given.  It  was  also 
necessary  that  the  sheriff  should  advertise 
that  the  sale  would  be  at  public  auction. 
These  provisions  were  intended  to  benefit 
the  owner  of  the  land,  either  wholly  or  in 
part;  and  the  general  rule  Is  that,  as  to  all 
matters  which  are  Intended  for  the  benefit 
of  the  owner,  the  provisions  of  the  law  must 
be  closely  followed.  Blackw.  Tax  Tit  (5th 
Ed.)  §  162. 

The  judgment  of  the  lower  court  should  be 
affirmed. 

ANDERS  and  GORDON,  JJ.,  concur. 
HOYT,  C.  J.,  concurs  in  the  result 

(11  Wash.  466) 

PUGET     SOUND     DRESSED-BEEP  & 
PACKING  CO. 'v.  JEFFS  et  al.  (OAK- 
LAND HOME  INS.  CO.,  Garnishee). 

HEATH  v.  GRIFFIN. 

(Supreme  Court  of  Washington.   March  22, 
1895.) 

Exemptions— Pboceeds  of  Insurance  Polict. 

1.  Statutes  exempting  personal  property 
from  execution  should  be  liberally  construed. 

2.  Money  paid  under  an  insurance  policy 
on  property  exempt  to  a'  householder  is  itself 
exempt. 

Appeal  from  superior  court,  Pierce  coun- 
ty; John  C.  Stallcup,  Judge. 

Appeal  by  Harry  M.  Heath  from  an  order 
applying  Insurance  money  paid  on  exempt 
property  of  the  appellant  to  the  satisfaction 
of  a  judgment  obtained  in  a  suit  by  the  Puget 
Sound  Dressed-Beef  &  Packing  Company, 
a  corporation,  against  William  J.  Jeffs,  James 
F.  Myhan,  and  Harry  ^  M.  Heath,  copartners 
doing  business  In  the  firm  name  of  the  Rainier 
Market.  Reversed. 

Murray  &  Christian,  for  appellant  R.  W. 
Jamieson  and  0.  P.  Bennett  for  respond- 
ents. 

HOYT,  C.  J.  On  December  1,  1893,  the 
Puget  Sound  Dressed-Beef  &  Packing  Com- 
pany recovered  judgment  against  William  J. 
Jeffs,  James  F.  Myhan,  and  Harry  M.  Heath, 
copartners  doing  business  under  the  firm 
name  of  the  Rainier  Market.  On  March  10, 
1894,  the  said  Puget  Sound  Dressed-Beef  & 
Packing  Company  assigned  said  judgment  to 
one  C.  E.  Griffin,  who  thereafter  caused  a 
writ  of  garnishment  to  be  Issued  against  the 
Oakland  Home  Insurance  Company,  requir- 
ing it  to  answer  as  to  Its  indebtedness  to  one 
of  the  Judgment  debtors,  Harry  M.  Heath. 


Said  insurance  company  answered,  and  ad- 
mitted that  a  loss  under  one  of  Its  policies 
issued,  to  said  Heath  had  occurred,  and  that 
Its  liability  therefor  was  In  process  of  ad- 
justment. Subsequently,  the  court  found 
that  the  insurance  company  was  indebted  to 
said  Heath  in  the  sum  of  $050.50,  and  order- 
ed that  such  sum  be  paid  to  the  clerk  of  the 
court,  which  order  was  complied  with  by  the 
garnishee.  Thereupon,  the  said  Heath  filed 
in  the  cause  a  petition  from  which  it  ap- 
peared that  he  was  a  householder,  and  that 
the  property  which  was  covered  by  the  policy 
upon  which  the  liability  of  the  Insurance 
company  arose  was  exempt  from  execution. 
It  further  appeared  from  such  petition  that 
it  was  the  Intention  of  the  petitioner  to  tise 
the  moneys  due  upon  the  policy  of  insurance 
in  the  purchase  of  other  goods  of  the  same 
character  as  those  destroyed,  and  the  prayer 
thereof  was  that  the  moneys  in  the  hands 
of  the  clerk  of  the  court  should  be  paid  over 
to  him,  to  be  used  for  that  purpose.  To 
this  petition  the  respondent  C.  E.  Griffin  in- 
terposed a  demurrer  on  the  ground  that  it  did 
not  state  facts  sufficient  to  warrant  the  mak- 
ing of  the  order  prayed  for,  for  the  reason 
that  the  moneys  paid  upon  such  policy  of 'In- 
surance were  not  exempt  from  execution. 
This  demurrer  was  sustained  by  the  court, 
and  thereupon,  on  motion  of  said  C.  E. 
Griffin,  the  court  ordered  that  the  money  be 
applied  upon  his  Judgment  From  this  order 
said  Harry  M.  Heath  has  appealed  to  this 
court,  and,  as  reason  for  its  reversal,  alleges 
that  the  court  committed  error  in  sustaining 
the  demurrer  to  the  petition.  The  respond- 
ent made  no  claim  in  the  lower  court  that  it 
did  not  sufficiently  appear  from  the  petition 
that  the  property  destroyed  was  exempt  from 
execution,  nor  does  he  make  any  such  claim 
here.  His  contention  there  was,  and  the  only 
one  of  sufficient  importance  to  be  noticed 
here  Is,  that  the  money  paid  upon  the  in- 
surance policy  was  not  exempt  from  execu- 
tion by  reason  of  the  fact  that  the  prop- 
erty, the  destruction  of  which  gave  rise  to 
the  liability,  was  so  exempt  The  claim  on 
the  part  of  appellant  was  and  Is  that  such 
money  was  exempt  for  a  sufficient  time  to  al- 
low it  to  be  invested  in  the  purchase  of  prop- 
erty to  replace  that  which  had  been  destroy- 
ed. 

The  question  presented  by  these  opposite 
contentions  is  an  important  one.  Its  deter- 
mination must  depend  upon  the  construction 
to  be  given  our  statute. relating  to  the  ex- 
emption of  personal  property  from  sale  on 
execution.  If  such  statute  Is  to  be  strictly 
construed,  and  exemptions  thereunder  con- 
fined to  the  articles  specifically  named  there- 
in, the  contention  of  the  respondent  must  be 
sustained  for  the  reason  that  nowhere  In 
the  statute  is  there  any  specific  provision 
for  the  exemption  of  money  paid  on  ac- 
count of  the  loss  by  fire  of  exempt  prop- 
erty. But  If  It  is  to  receive  such  a  liberal 
construction  as  to  effect  the  evident  object 
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of  the  legislature  in  its  enactment,  it  will 
well  warrant  the  appellant's  contention. 
Which  of  these  constructions  should  this 
statute  receive?  Statutes  exempting  real 
property  from  sale  on  execution  have  receiv- 
ed a  liberal  construction  by  nearly  all  the 
courts  of  this  country.  See  Peverly  v.  Sayles, 
10  N.  H.  356;  Deere  v.  Chapman,  25  DL 
610;  Connaughton  v.  Sands,  32  Wis.  387; 
Campbell  v.  Adair,  45  Miss.  170;  Kuntz  v. 
Kinney,  33  Wis.  510;  Robinson  v.  Wiley, 
15  N.  Y.  489;  Howe  v.  Adams,  28  Vt  541; 
Moss  v.  Warner,  10  CaL  296;  Bevan  v.  Hayd- 
en,  13  Iowa,  122;  Montague  v.  Richardson, 
24  Conn.  338.  And,  if  statutes  exempting 
real  property  should  be  so  construed,  there 
is  no  good  reason  why  those  exempting  per- 
sonal property  should  not  receive  a  liberal 
construction.  The  only  reason  given  by  those 
courts  which  have  adopted  a  different  rule 
of  construction  of  snch  statutes,  when  ap- 
plied to  personal  property,  is  that  at  common 
law  real  property  was  not  subject  to  sale 
on  execution,  and  was  only  made  subject  to 
such  sale  by  statutory  provisions,  so  that 
statutes  exempting  it  were  not  in  derogation 
of  the  common  law,  and  did  not  come  within 
the  rule  of  strict  construction  applied  to  stat- 
utes of  that  kind,  while  those  exempting 
personal  property  were  in  derogation  of  such 
law,  for  the  reason  that  thereunder  such 
property  was  subject  to  such  sale.  At  one 
time  there  might  have  been  some  reason  for 
a  distinction  of  this  kind,  for  the  reason  sug- 
gested; but  in  modern  times,  in  this  country, 
such  reason  has  ceased  to  have  much  force, 
and  most  of  the  courts  now  refuse  to  recog- 
nize it.  And  a  very  great  majority  of  the 
courts  of  this  country  now  liberally  construe 
all  exemption  statutes,  without  regard  to  the 
property  to  which  they  relate.  Such  courts 
say  that  such  statutes  are  remedial,  and 
should  receive  such  a  construction  as  to  give 
effect  to  the  Intension  of  the  legislature. 
See  Carpenter  v.  Herrington,  25  Wend.  370; 
Franklin  v.  Coffee,  18  Tex.  413;  Wassell  v. 
Tunnah,  25  Ark.  101;  Hawthorne  v.  Smith, 
3  Nev.  182;  Oilman  v.  Williams,  7  Wis. 
287;  Alvord  v.  Lent,  23  Mich.  369;  State  v. 
Romer,  44  Mo.  99;  Good  v.  Fogg,  61  HI. 
449;  Freeman  v.  Carpenter,  10  Vt  433.  The 
courts  of  some  of  the  states  have  not  adopted 
this  broad  rule  of  liberal  construction,  but, 
in  our  opinion,  reason,  as  well  as  the  weight 
of  authority,  is  with  those  tbat  have.  We 
shall  therefore  apply  it  in  determining  the 
rights  of  the  parties  to  this  appeal;  and  there- 
under It  is  our  duty  to  look  for  the  object 
sought  to  be  accomplished  by  the  legislature, 
and  give  it  effect,  even  although  the  pro- 
visions of  the  statute  are  not  as  full  and 
specific  as  they  should  have  been.  What 
was  the  evident  object  of  the  legislature  In 
providing  that  household  furniture  should  be 
exempt  from  execution?  There  can  be  but 
one  answer.  It  was  that  the  family  might 
have  something  which  would  enable  them  to 
maintain  a  home,  and  live  together  therein. 


This  object  can  only  be  subserved  by  sus- 
taining the  contention  of  the  appellant.  If 
the  householder  is  to  be  protected  in  the  use 
and  enjoyment  of  his  household  furniture,  he 
should  be  protected  In  taking  such  steps  as 
will  enable  him  to  replace  It  if  lost  or  de- 
stroyed; and  common  prudence  would  re- 
quire that  he  should  make  some  provision 
which  would  enable  him  to  replace  it  in  case 
it  was  destroyed  by  fire,  and  the  usual  and 
economical  provision  in  that  regard  is  to 
procure  a  policy  of  Insurance  thereon.  And 
when  such  policy  Is  procured,  and  money  paid 
on  account  of  the  destruction  of  the  property, 
the  object  of  the  legislature  can  only  be  sub- 
served by  holding  that  such  money  takes  the 
place  of  the  property  insured,  and,  until  a 
reasonable  time  has  elapsed  for  its  being  used 
in  replacing  the  destroyed  property,  is  exempt 
from  execution,  the  same .  as  the  property 
would  have  been. 

We  have  not  lost  sight  of  the  argument 
made  by  the  respondent  to  the  effect  that 
the  insurance  money  is  not  the  proceeds 
of  the  property  destroyed,  but,  instead  there- 
of, is  money  paid  upon  a  contract  for  an 
independent  consideration,  which  considera- 
tion had  no  connection  with  the  property.  But 
this  course  of  reasoning  has  no  substantial 
force  when  brought  in  contact  with  the  inten- 
tion of  the  legislature,  which  is  made  to  ap- 
pear from  a  liberal  construction  of  the  lan- 
guage used  In  the  statute  upon  the  subject  of 
exemptions.  The  object  of  the  insurance,  it 
is  true,  is  not  to  protect  the  insured  prop- 
erty. It  Is,  however,  to  procure  the  means 
by  which  such  property  can  be  replaced,  if 
destroyed;  and,  for  the  purposes  of  the  ap- 
plication of  the  exemption  law,  the  money 
paid  thereon  should  be  held  to  bear  the  same 
relation  to  the  property  destroyed  as  would 
other  property  which  might  be  obtained  by 
way  of  direct  exchange.  The  fact  that  the 
money  paid  for  the  insurance  was  not  ex- 
empt from  execution  cannot  affect  the  ques- 
tion. As  well  might  it  be  claimed  that,  be- 
cause money  not  exempt  from  execution  was 
used  in  repairing  household  furniture,  it 
would  thereafter  not  be  exempt.  The  exact 
question  here  presented  has  not  often  come 
before  the  courts.  From  the  carefully  prepar- 
ed briefs  of  counsel,  and  from  such  examina- 
tion as  we  have  been  able  to  give  the  mat- 
ter, we  are  of  the  opinion  that  the  weight 
of  authority  thereon  is  with  the  contention 
of  the  appellant  Especially  is  this  true  of 
the  more  recent  cases  upon  the  subject  In 
the  case  of  Reynolds  v.  Haines,  49  N.  W.  851, 
this  exact  question  was,  after  careful  con- 
sideration, decided  by  the  supreme  court  of 
Iowa  as  contended  for  by  the  appellant.  That 
learned  court  cited  a  large  number  of  cases 
in  support  of  its  conclusions,  and  only  men- 
tioned one  which  held  directly  to  the  con- 
trary. The  statute  of  that  state  was  sub- 
stantially the  same  as  ours,  and  the  court 
concedes  that  if  the  object  of  its  enactment 
could  not  be  considered,  and  only  the  articles 
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specifically  mentioned  therein  held  to  be  ex- 
empt, a  contrary  conclusion  would  have  been 
compelled;  bnt  It  held  that  the  object  of  the 
legislature  was  the  controlling  consideration, 
and  that  the  statute  should  be  read  as 
though  apt  words  had  been  used  to  express 
the  intention  of  the  legislature.  In  the  case 
of  Cameron  v.  Fay,  55  Tex.  62,  the  supreme 
court  of  that  state,  under  a  statute  substanti- 
ally like  ours,  sustained  a  claim  for  exemp- 
tion under  facts  substantially  the  same  as 
hi  the  case  at  bar.  The  case  of  Houghton  v. 
Lee,  50  Cal.  101,  presented  facts  so  nearly 
like  these  that  the  holding  of  that  court  that 
moneys  paid  upon  an  Insurance  policy  were 
exempt  may  be  said  to  be  exactly  In  point 
upon  the  question  here  presented.  Other  cases 
could  be  cited  where  this  exact  question 
has  been  decided  in  accordance  with  the 
contention  of  the  appellant,  and  a  few  could 
be  cited  to  sustain  the  contention  of  the  re- 
spondent We  are  best  satisfied  with  the 
reasoning  of  those  of  the  former  class,  and 
feel  Justified  in  following  them  Besides  the 
cases  directly  in  point,  there  are  a  large 
number  of  cases,  the  holding  of  which  can 
only  be  sustained  by  the  same  course  of 
reasoning  which  will  sustain  the  contention 
of  the  appellant  in  the  case  at  bar.  Thus, 
in  the  case  of  Crow  t.  Brown,  81  Iowa,  344, 
46  N.  W.  993,  it  was  held  that  property 
purchased  wltn  pension  money  was  exempt 
by  virtue  of  the  provisions  of  the  federal 
statute  which  provided  that  such  money 
should  be  wholly  for  the  benefit  of  the  pen- 
sioner. This  decision  was  made  after  a  care- 
ful consideration  by  that  learned  court,  and 
the  fact  that  there  was  a  dissenting  opinion 
by  one  of  the  judges  cannot  be  said  to  de- 
tract from  the  authority  of  the  case.  On  the 
contrary,  the  very  fact  that  there  was  a 
division  among  the  judges  of  the  court  would 
be  likely  to  cause  the  case  to  be  more  care- 
fully considered  than  it  otherwise  would 
have  been.  In  the  case  of  Below  v.  Bobbins, 
45  N.  W.  416,  it  was  held  by  the  supreme 
court  of  Wisconsin  tbat  a  judgment  for  the 
wrongful  conversion  of  exempt  personal  prop- 
erty was  Itself  exempt,  and  it  is  evident  that 
the  course  of  reasoning  which  led  to  such  a 
decision  would  fully  sustain  the  contention 
of  the  appellant  above  referred  to.  The 
cases  which  in  principle  cannot  be  distin- 
guished from  the  one  at  bar,  and  which  are 
In  line  with  the  contention  of  the  appel- 
lant, are  very  numerous  We  shall  cite  only 
a  few  of  them.  See  Bank  v.  Carpenter  (N. 
Y.  App.)  23  N.  B.  1108;  Bridgers  v.  Howell 
(S.  C.)  3  8.  E.  790;  Cone  v.  Lewis,  64  Tex. 
331;  Broome  v.  Davis  (Ga.)  13  S.  E.  749. 

In  our  opinion  the  money  paid  upon  the 
insurance  policy  was  exempt  from  execution. 
The  judgment  will  be  reversed,  and  the  cause 
remanded,  with  Instructions  to  overrule  the 
demurrer  to  the  petition. 

ANDERS.    GORDON,   and    SCOTT,  JJ., 

concur. 
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GRUNEWALD  et  iL  r.  WEST  COAST 
GROCERY  CO.  (CASS  et  alH  Interveners). 

(Supreme  Court  of  Washington.   March  25, 

1895.) 

Afpiai.  Botcd— -Liabilities  or  Bonn-res  roa 
Coots—  Dismissal  or  Appeal, 

1.  Under  Laws  1893,  p.  129.  f  18,  provid- 
ing that  the  respondent  mar  move  to  dismiss 
an  appeal  on  the  ground  that  the  bond  was  not 
filed  within  due  tune,  and  section  29,  providing 
that  costs  shall  be  allowed  to  the  prevailing  par- 

2 in  the  Supreme  court,  that  court  may,  upon 
e  dismissal  of  an  appeal  for  failure  to  file  a 
bond  within  the  prescribed  time,  render  judg- 
ment for  costs  against  the  appellant, 

2.  Laws  1893,  p.  122,  §  6,  provides  that 
no  appeal  shall  be  effectual  unless  a  bond  is 
filed  within  a  certain  time,  and  section  24  pro- 
vides that  in  case  of  an  affirmance  the  supreme 
court  shall  render  judgment  against  both  the 
appellant  and  his  sureties,  according  to  the 
conditions  of  the  bond.  Held,  that  since  the 
supreme  court, "upon  the  dismissal  of  an  appeal 
for  failure  to  file  the  bond  within  the  pre- 
scribed time,  acquires  no  jurisdiction  of  the 
cause,  and  hence  cannot  affirm  the  judgment, 
it  cannot  render  judgment  for  costs  against  the 
sureties  on  the  bond. 

Action  by  Karl  Von  K.  Grunewald  and 
Rose  Von  K.  Grunewald,  his  wife,  against 
the  West  Coast  Grocery  Company,  for  mali- 
cious levying  of  an  attachment.  There  was 
judgment  for  plaintiffs,  against  which,  on 
motion  by  it,  defendant  was  allowed  to  off- 
set a  judgment  in  Its  favor,  obtained  in  the 
original  action,  which  had  been  dismissed  aa 
to  the  female  defendant,  J.  P.  Cass  and  EL 
W.  Lueders,  attorneys  of  record  for  plain- 
tiffs herein,  intervened  as  lien  claimants  of 
the  judgment,  and  asserted  the  priority  of 
their  attorney's  lien,  and  appealed  from  the 
order  granting  said  motion.  The  appeal  was 
dismissed,  and  judgment  rendered  against 
them  in  the  supreme  court  for  costs,  and 
they  now  move  to  vacate  said  judgment. 
Motion  denied. 

John  Leo  and  Cass  &  Lueders,  for  appel- 
lants. Frederick  A.  Brown,  for  respondents 

SCOTT,  J.  The  appeal  of  the  Interveners 
In  this  action  was  dismissed  for  failure  to 
file  an  appeal  bond  within  the  time  prescribed 
by  the  statute  (38  Pac.  1011),  and  a  judgment 
was  entered  against  them  and  their  sureties 
upon  the  bond  for  the  costs  of  the  appeal. 
Said  matter  is  now  before  us  upon  a  motion 
by  the  interveners  to  vacate  said  judgment 
on  the  ground  that  this  court  had  no  jurisdic- 
tion to  render  such  judgment  for  costs;  and 
it  is  further  contended  that,  if  the  court 
should  hold  otherwise,  the  judgment  for  costs 
should  also  go  against  Grunewald,  who  had 
previously  taken  a  voluntary  dismissal.  It 
is  contended  tbat  by.  reason  of  the  failure  to 
give  a  bond  upon  the  appeal  within  the  time 
required  this  court  did  not  acquire  any  juris- 
diction of  the  cause,  and  could  not  render  a 
Judgment  for  costs.  Laws  1893,  p.  122,  |  6 
provides:  "An  appeal  in  a  civil  action  or 
proceeding  shall  become  Ineffectual  for  any 
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purpose  unless  at  or  before  the  time  when 
the  notice  of  appeal  is  given  or  served,  or 
within  five  days  thereafter,  an  appeal  bond 
to  the  adverse  party,  conditioned  for  the  pay- 
ment of  costs  and  damages  as  prescribed  in 
section  seven  of  this  act,  be  filed  with  the 
clerk  of  the  superior  court.  •  *  *"  Section 
18  provides:  "Any  respondent  may  move  the 
supreme  court  at  such  time  and  in  such  man- 
ner as  the  court  by  its  rules  may  have  pre- 
scribed, to  dismiss  an  appeal  either  on  the 
ground  that  the  court  has  no  jurisdiction  of 
an  appeal  from  the  judgment  or  order  from 
which  the  appeal  was  taken,  or  that  the  no 
tlee  of  appeal  was  not  served  or  filed  with- 
in the  time  limited  by  law,  or  is  insufficient, 
or  that  the  appeal  bond  was  not  filed  within 
i he  time  limited  by  law.  •  •  *"  Said  sec- 
tion further  provides  "that:  "There  may  be 
combined  with  a  motion  to  dismiss  a  motion . 
to  affirm  the  Judgment  or  order  appealed 
from,  or  a  motion  for  damages-  on  the  ground 
that  the  appeal  was  taken  merely  for  delay, 
or  was  manifestly  unauthorized  by  law,  or 
both  such  motions."  Section  24  provides 
that  in  case  of  an  affirmance  the  supreme 
court  shall  render  judgment  against  both  the 
appellant  and  his  sureties  on  the  appeal  bond 
for  the  amount  recoverable  according  to  the 
conditions  of  the  bond,  etc  And  section  29 
provides  that  "costs  shall  be  allowed  in  the 
supreme  court  irrespective  of  any  costs  taxed 
in  the  case  in  the  court  below,  to  the  pre- 
vailing party  in  the  supreme  court,  on  any 
appeal  in  any  civil  action  or  proceeding  as 
follows,"  etc.  The  statute  gives  the  court  a 
right  to  dismiss  where  the  jurisdictional 
steps  have  not  been  complied  with.  We  are 
of  the  opinion  that  under  the  provisions  of 
these  statutes  this  court  has  authority  to 
render  judgment  for  costs  as  against  the  ap- 
pellants where  the  appeal  Is  dismissed  for 
any  reason,  but  that  we  cannot  affirm  the 
judgment  where  we  nave  not  obtained  Juris- 
diction of  the  cause,  and  judgment  can  only 
go  against  the  sureties  upon  the  appeal  bond 
in  case  of  an  affirmance.  A  respondent  can 
only  avail  himself  of  these  provisions  where 
an  appeal  is  dismissed  for  a  failure  to  pros- 
ecute, or  for  some  like  reason;  but  an  ap- 
pellant should  not  be  allowed  to  set  up  the 
Invalidity  of  his  own  proceedings,  whereby 
he  had  obtained  a  suspension  of  the  proceed- 
ings In  the  lower  court,  or  has  required  the 
respondent  to  take  action  in  this  court  to 
meet  an  attempted  appeal,  to  defeat  a  re- 
covery of  the  costs  upon  such  defective  pro- 
ceedings. 

As  to  the  further  contention,  it  appeared 
that  the  appeal  upon  the  part  of  Grunewald 
was  taken  by  said  interveners  as  attorneys, 
contrary  to  said  appellant's  wishes  and  di- 
rections, and  upon  a  showing  to  that  effect 
a  voluntary  dismissal  was  granted  without 
tha  Imposition  of  costs,  and  we  are  not  In- 
clined to  disturb  it  at  this  time.  The  judg- 
ment as  against  the  sureties  will  be  vacated^ 
otherwise  the  motion  will  be  denied,  and  a 


new  judgment  against  said  interveners  for 
costs  will  be  entered. 

HOYT,  O.  J.,  and  ANDERS  and  GORDON, 
JJ.,  concur. 


(11  Wash.  BOO) 
POST-INTELLIGENCER  PUB.  CO. 

HARRIS  et  aL 
(Supreme  Court  of  Washington.   March  26, 
1895.) 

Action  on  Bond— Evidence— Variance— Appli- 
cation of  Payments. 

1.  A  variance  between  an  allegation  that  a 
bond  sued  on  was  made  to  the  "Post-Intelligencer 
Publishing  Company"  and  the  bond  introduced 
in  evidence,  made  to  the  "Post-Intelligencer  Com- 
pany," is  immaterial,  where  the  complaint,  aft- 
er alleging  the  execution  and  delivery  of  the 
bond  to  plaintiff,  sets  it  out  in  full,  thereby 
showing  to  whom  it  was  executed. 

2.  In  the  absence  of  any  direction  by  a 
debtor  as  to  the  application  of  a  payment  made 
by  him.  the  creditor  can  apply  it  upon  what- 
ever dent  he  pleases,  and  is  not  bound  to  apply 
it  to  a  debt  secured  by  a  bond. 

Appeal  from  superior  court,  Thurston  coun- 
ty; M.  J.  Gordon,  Judge. 

Action  by  the  Post-Intelllgencer  Publishing 
Company  against  W.  N.  Harris  and  others 
on  a  bond.  From  a  judgment  for  plaintiff, 
defendants  appeal  Affirmed. 

John.C.  Kleber  and  W.  I.  Agnew,  for  ap- 
pellants. Charles  H.  -Ayer  and  O.  M.  Dial, 
for  respondent 

SCOTT,  J.  This  action  was  brought  by  the 
plaintiff  against  W.  N.  Harris,  as  principal, 
and  C.  M.  Moore  and  J.  H.  Wilson,  as  sure- 
ties, on  a  bond,  in  which  the  Post-Intelligen- 
cer Company  is  named  as  obligee.  Judgment 
was  rendered  for  the  plaintiff,  and  defendants 
appealed. 

It  is  contended  that  the  bond,  being  made 
to  the  "Po8t»Intelllgencer  Company,"  could 
not  be  recovered  upon  by  the  "Post-Intel- 
llgencer Publishing  Company,"  and  that  it 
did  not  support  the  allegations  of  the  com- 
plaint for  that  reason,  and  should  not  have 
been  admitted  in  evidence.  The  complaint 
alleges  the  making,  execution,  and  delivery 
of  the  bond  to  the  plaintiff,  and  then  sets  out 
the  bond  In  full.  The  effect  of  this  was  to 
allege  that  It  was  made,  executed,  and  de- 
livered to  the  Post-Intelllgencer  Publishing 
Company.  It  Is  not  claimed  that  the  defend- 
ants were  misled  in  any  way,  or  that  there 
was  any  other  corporation  of  the  name  in- 
dicated in  the  bond,  and  nothing  appears  to 
take  it  out  of  the  rule  that  a  name  is  only  a 
description,  and  that  an  error  in  the  de- 
scription Is  not  material  where  the  parties  are 
not  misled. 

The  next  point  relied  upon  Involves  the 
right  of  a  creditor  to  apply  payments.  It 
appears  that,  after  the  bond  was  executed, 
the  defendant  Harris  paid  to  the  plain  tuT 
sufficient  money  to  pay  all  indebtedness  incur- 
red during  such  time,  and  that  he  made  no 
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direction  as  to  Its  application,  nor  did  the 
sureties  attempt  to  make  any.  The  plaintiff 
applied  a  portion  of  it  in  payment  of  a  pre- 
vious debt  owed  by  Harris  to  the  plaintiff, 
and  the  appellants  contend  that  this  could 
not  be  done,  and  insist  that  where  the  prin- 
cipal on  a  bond,  to  secure  the  payment  of 
future  debts,  makes  a  payment  of  money  to 
the  obligee  in  the  bond,  without  directing  its 
application  to  any  particular  debt,  the  ob- 
ligee is  not  at  liberty  to  apply  such  payment 
to  an  unsecured  debt,  but  must  apply  it  to 
the  debt  secured  by  the  bond.  A  number  of 
cases  have  been  cited  by  the  appellants,  but 
none  of  them  are  in  point  They  either  re- 
late to  instances  where  there  has  been  no 
application  by  the  creditor,  or  where  the 
money  has  been  collected  in  a  fiduciary  ca- 
pacity, and  paid  to  the  proper  receiver  of  such 
money,  in  which  case  it  is  held  that  the  re- 
ceiver cannot  apply  such  payment  to  some 
private  or  other  debt  to  the  prejudice  of  the 
bondsmen  of  the  trustee;  and  none  of  them 
conflict  with  the  well-settled  rule  as  given 
by  Mr.  Justice  Story  in  Cremer  v.  Higgln- 
son,  1  Mason,  323,  Fed.  Cas.  No.  3,383: 
"Where  a  debtor  owing  several  debts  makes 
any  payment  to  a  creditor,  he  has  a  right  to 
apply  it  to  what  debt  he  pleases.  If  he 
makes  no  specific  appropriation,  the  creditor 
may  apply  it  as  he  pleases.  And,  where 
neither  party  appropriates  it,  the  law  will 
apply  it  according  to  Its  own  notion  of  the 
intrinsic  equity  and  justice  of  the  case."  The 
fact  that  some  of  the  claims  are  secured  does 
not  interfere  with  the  right  of  either  party 
to  make  such  application.  Wood  v.  Callag- 
han,  61  Mich.  402,  28  N.  W.  162;  Arbuckles 
v.  Chadwick  (Pa.  Sup.)  23  AtL  346;  Speck 
v.  Com.,  3  Watts  &  S.  324. 
Affirmed. 


HOYT,  O.  J.,  and  ANDERS,  J.,  concur. 


(11  Wash.  612) 

STATE  v.  KNOWLTON  et  al. 

(Supreme  Court  of  Washington.    March  27, 
1895.) 

Obtaining  Monet  bt  False  Pretenses  —  Suffi- 
ciency of  Information— Evidence— Variance. 

1.  An  information  under  Pen.  Code,  8  234, 
making  it  an  offense  to  obtain  "money"  by  false 
pretense,  which  charges  the  obtaining  by  false 
proteose  of  "five  thousand  dollars  in  money,  of 
the  value  of  five  thousand  dollars  in  lawful 
money,"  sufficiently  describes  the  money  ob- 
tained. 

2.  Code,  Proa  §  1243,  provides  that  words 
used  in  a  statute  to  define  a  crime  need  not 
be  strictly  pursued  in  the  information.  Held, 
that  an  information  under  Pen.  Code,  §  234, 
making  it  an  offense  to  "obtain"  money  by  false 
pretense,  which  alleges  that  the  prosecutor,-  rely- 
ing upon  defendant's  representation  that  certain 
bars  of  metal  he  offered  for  sale  were  gold,  "did 
buy  said  bars  of  metal  [from  defendant],  and 
did  then  and  there  pay  [to  defendant]  five  thou- 
sand dollars."  sufficiently  alleges  that  defendant 
"obtained"  the  money. 

3.  Such  information  also  sufficiently  alleges 
the  ownership  of  the  money. 


4.  Whether  a  person  to  whom  a  false  p» 
tense  was  made  for  the  purpose  of  defnnfeat 
him  relied  upon  it,  and  was  defrauded  thereto}, 
is  for  the  jury,  though  it  appear  that,  hid 
used  ordinary  prudence,  he  would  not  haw 
been  misled. 

5.  By  falsely  representing  to  the  prosemsir 
that  a  bar  of  metal  was  gold,  defendant  sold  e 
to  him.  Held,  that  although  the  proseeutsr  «J- 
so  relied,  in  purchasing  the  bar,  upon  a  ttW 
assay  of  the  metal  made  by  a  third  person,  de- 
fendant's representation  constituted  a  "false 
pretense,"  within  Pen.  Code,  I  234.  makiag  it 
criminal  to  obtain  money  by  "false  pretense?' 

6.  Defendant,  by  falsely  representing  ta  the 
prosecutor  that  a  bar  of  metal  was  gold,  oi 
worth  $20  per  ounce,  sold  it  to  him  for  $5jOKl 
The  information,  charging  defendant  wither- 
ing obtained  the  money  by  false  pretense,  al- 
leged that  the  bar  was  of  no  value,  and  the 
proof  showed  that  it  contained  copper  wortk 
$120.    Held,  that  the  variance  was  immaterial. 

Appeal  from  superior  court,  King  county, 
T.  J.  Humes,  Judge. 

Prosecution  by  the  state  of  Washingtca 
against  Harvey  W.  Knowlton  and  John  Ra*- 
sell  for  obtaining  money  by  false  pretense. 
Defendant  Knowlton  was  convicted,  and  ap- 
peals. Affirmed. 

T.  A.  Garrett  and  Alex.  R,  Jones,  for  ap- 
pellant John  F.  Miller,  Pros.  Arty.,  and  A 
G.  McBride,  for  the  State. 

GORDON,  J.  A  demurrer  having  bees 
overruled,  the  appellant,  Knowlton,  was  tried 
and  convicted  in  the  superior  court  of  En? 
county  upon  the  following  Information  (omit- 
ting formal  parts):  "He,  the  said  Harvey 
W.  Knowlton,  alias  George  Johnson,  ahss 
Rebel  George,  alias  Robert  Rae.  and  he.  tt* 
said  John  Russell,  alias  J.  S.  Smith,  in  Kla? 
county,  state  of  Washington,  on  the  10th  day 
of  April,  1893,  with  Intent  to  defraud  one 
Charles  T.  Wooding,  unlawfully,  feloniously, 
knowingly,  designedly,  and  falsely  did  repre- 
sent and  pretend  to  the  said  Charles  T.  Wood- 
ing that  two  certain  bars  of  metal  which 
they,  the  said  Harvey  W.  Knowlton.  aHt* 
George  Johnson,  alias  Rebel  George,  alias 
Robert  Rae,  and  the  said  John  RusselL  alias 
J.  S.  Smith,  then  and  there  had  and  pos- 
sessed, which  said  bars  of  metal  they.  xi» 
said  Harvey  W.  Knowlton,  alias  Georp 
Johnson,  alias  Rebel  George,  alias  Robert 
Rae,  and  the  said  John  Russell,  alias  J.  S. 
Smith,  possessed,  proposed  to  sell  and  did 
sell  to  the  said  Chafrles  T.  Wooding.  wa* 
then  and  there  bars  of  pure  gold,  and  tint 
the  same  were  gold,  and  of  the  value  of  at 
least  twenty  dollars  per  ounce  thereof,  voi 
the  said  Charles  T.  Wooding,  relying  np<o 
said  pretenses  and  representations  to  be  tra. 
and  believing  the  same  to  be  true,  and  beta? 
induced  thereby,  and  not  otherwise,  and  br- 
ing deceived  thereby,  did  buy  said  bars  of 
metal  from  the  said  Harvey  W.  Kno white 
alias  George  Johnson,  alias  Rebel  Georp. 
alias  Robert  Rae,  and  the  said  John  Bowl 
alias  J.  S.  Smith,  and  did  then  and  there  pa< 
to  the  said  Harvey  W.  Knowkoo,  ali» 
/George  Johnson,  alias  Rebel  George.  ifi» 
Robert  Rae,  and  the  said  John  Russell  aft* 
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J.  S.  Smith,  as  and  for  the  purchase  price  of 
said  bars  of  metal,  five  thousand  dollars  in 
money,  of  the  value  of  five  thousand  dollars 
in  lawful  money,  whereas  in  truth  and  In 
fact  the  said  bars  of  metal  were  then  and 
there  not  gold;  that  the  same  were  then  and 
there  not  worth  the  sum  of  twenty  dollars 
per  ounce,  or  was  of  any  value  whatever, 
and  that  the  same  contained  no  gold;  that 
the  said  Harvey  W.  Knowlton,  alias  George 
Johnson,  alias  Rebel  George,  alias  Robert 
Rae,  and  the  said  John  Russell,  alias  J.  S. 
Smith,  then  and  there,  at  the  time  of  making 
said  false,  unlawful,  designed,  and  felonious 
pretenses  and  representations  hereinbefore 
stated,  well  knew  the  same  to  be  false  and 
untrue,  and  well  knew  the  said  bars  of  metal 
then  and  there  contained  no  gold,  by  reason 
whereof,  and  in  the  manner  and  form  as 
aforesaid,  the  said  Charles  T.  Wooding  was 
defrauded  In  the  sum  of  five  thousand  dol- 
lars In  lawful  money."  His  motion  for  a 
new  trial  having  been  denied,  this  appeal 
was  prosecuted. 

The  appellant  contends  that  the  informa- 
tion is  insufficient  to  charge  the  crime  of  ob- 
taining money  under  false  pretenses,  and 
that  the  verdict  is  contrary  to  law  and  the 
evidence.  No  evidence  was  introduced  upon 
the  part  of  the  appellant  upon  the  trial. 
Briefly  stated,  the  evidence  for  the  state  shows 
that  In  April,  1893,  the  appellant,  under  the  as- 
sumed name  of  Johnson,  appeared  at  the 
home  of  the  prosecuting  witness  in  Aberdeen, 
Wash.,  ostensibly  looking  for  a  man  named 
Wooding,  to  whom  he  had  a  letter  of  Intro- 
duction. This  letter  he  presented  to  the 
prosecuting  witness,  who,  after  reading  It, 
informed  defendant  that  he  was  not  the 
party  addressed,  and  that  he  did  not  know 
anything  about  the  matters  referred  to  in 
the  letter.  Thereupon  appellant  represented 
himself  to  be  a  miner,  and  to  have  lived  sev- 
eral years  among  the  Indians  In  Okanogan 
county,  Wash.;  that  prior  to  going  into  the 
mines  with  the  Indians  he  had  engaged  in 
the  freighting  business  from  Spokane  north- 
ward into  the  mountains,  and  had  thereby 
become  well  acquainted  with  this  particular 
tribe  of  Indians  (the  Nez  Perces).  Appellant 
displayed  many  specimens  of  gold  quartz  of 
a  very  rich  quality,  telling  Wooding  that 
they  came  from  a  mine  In  the  Okanogan 
country,  and  proceeded  to  inform  Wooding 
of  the  fabulous  wealth  of  this  gold  mine; 
that  there  had  been  a  white  man  of  the  name 
of  Wooding,  who  at  one  time  had  been  con- 
nected with  this  tribe  of  Indians;  that  he 
(appellant)  was  In  search  of  said  person;  that 
one  "Ora,"  an  Indian,  was  his  partner,  and 
they  wanted  to  get  this  man  to  go  up  there, 
and  look  after  their  interests  in  the  mine; 
that  he  (appellant),  not  knowing  anything 
about  business  affairs,  would,  with  the  Indi- 
ans, conduct  the  practical  operations  of  the 
mine;  that  the  Indians  had  implicit  confi- 
dence In  this  man  Wooding,  for  whom  appel- 
lant was  seeking.    As  a  result  of  the  confer- 


ence, lasting  about  an  hour,  in  which  many 
false  statements  and  representations  were 
made  to  the  prosecuting  witness  by  appel- 
lant, the  prosecuting  witness  was  prevailed 
upon  to  accompany  appellant  to  Seattle,  dis- 
tant about  140  miles,  and  see  some  of  the 
gold  taken  from  the  mine.  The  evidence 
shows  that  upon  the  arrival  of  the  parties 
in  the  city  of  Seattle,  the  appellant  procured 
a  team,  and  In  company  with  Wooding  went 
out  Into  the  woods  near  Lake  Washington, 
to  see  the  specimens,  which  appellant  said 
were  in  the  custody  of  the  Indian  referred 
to  by  him  as  "Ora,"  of  the  Nez  Perces  tribe 
who  had  come  from  the  Okanogan  country 
for  the  purpose  of  assisting  in  the  sale  of 
the  gold.  Having  found  this  "Ora"  in  the 
woods,  distant  about  eight  miles  from  Se- 
attle, after  considerable  supposedly  Indian 
jargon  between  appellant  and  the  said  "Ora," 
who  was  apparently  very  shy  and  suspicious 
of  the  prosecuting  witness,  two  bars  of  metal 
were  produced,  being  about  an  inch  and 
three-quarters  square,  and  perhaps  a  foot 
long.  These  were  produced  from  their  hid- 
ing place  In  the  ground,  where  they  had  been 
wrapped  In  blankets,  and  buried  and  cov- 
ered over  with  leaves  and  brush.  The  ap- 
pellant then  furnished  a  brace  and  bit,  and 
requested  the  prosecuting  witness  to  make 
borings,  which  he  proceeded  to  do,  placing 
the  borings  In  an  envelope,  and  keeping  It 
In  his  possession.  The  bars  were  then  re- 
buried,  and  the  prosecuting  witness  and  ap- 
pellant returned  to  the  city,  for  the  purpose 
of  having  the  borings  assayed.  Upon  reach- 
.Ing  the  city,  the  appellant,  w'ho  did  the  driv- 
ing, stopped  at  a  jewelry  store,  tied  the 
horse,  and  said:  "I  guess  we  can  get  a  good 
assayer  right  here.  Jewelers  generally  have 
one."  They  then  stepped  Into  the  store,  the 
prosecuting  witness  remaining  In  front  while 
appellant  went  Into  the  rear  end  of  the  store, 
and  presently  returned  with  an  ordinary 
business  card  in  his  hand,  representing  as  an 
assayer  one  White,  to  be  found  at  room  20 
in  the  Brunswick  Hotel.  Thereafter,  in  com- 
pany with  the  appellant,  a  visit  was  made  to 
said  room,  where  the  borings  were  assayed, 
and  pronounced  to  be  pure  gold.  The  appel- 
lant represented  that  this  mine  had  been 
operated  for  years  by  the  Indians;  that  he 
alone  of  all  the  white  men  knew  the  loca- 
tion^ that  there  was  a  secret,  hidden  trail 
leading  to  and  from  the  mine  in  the  moun- 
tains; that  supplies  were  carried  over  the 
mountains,  and  taken  across  Lake  Okanogan 
In  canoes,  and  that  great  secrecy  was  neces- 
sary to  be  observed,  else  the  whereabouts  of 
the  mine  might  be  discovered.  After  a  some- 
what extensive  campaign,  consuming  three 
or  four  days,  and  Including  a  trip  to  Port- 
land, in  which  Wooding  was  accompanied  by 
appellant,  the  purpose  of  the  trip  being  to 
enable  Wooding  to  borrow  the  money  for  the 
investment,  and  upon  the  repeated  assur- 
ances and  representations  of  the  appellant  as 
to  the  kind,  character,  and  quality  of  the 
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metal  contained  In  these  bars,  and  Its  value, 
Wooding  was  induced  to  purchase  from  the 
appellant  said  bars  of  metal,  paying  him 
therefor  the  sum  of  $5,000  in  cash.  There 
was  proof  tending  to  show  that  the  so-called 
"assayer"  was  the  fraudulent  Indian  "Ora," 
and  the  bars  of  metal  proved  to  be  pure  cop- 
per. In  his  brief  the  learned  counsel  for  ap- 
pellant has  assailed  the  information  in  many 
particulars,  but  the  only  objections  relied 
on  In  argument,  or  that  need  be  noticed,  are 
(1)  "that  it  does  not  describe  the  money  with 
sufficient  accuracy;"  (2)  "that  it  does  not 
allege  the  ownership  of  the  money;"  and  (3) 
that  it  "fails  to  charge  that  the  defendant 
obtained  the  money." 

As  to  the  first  objection,  the  statute  (sec- 
tion 234,  Pen.  Code),  makes  it  an  offense  to 
"designedly  *  *  *  by  any  false  pretense 
obtain  from  any  person  any  money."  The 
"money"  which  the  information  charges  that 
the  defendant  obtained  is  described  as  being 
"Ave  thousand  dollars  in  money,  of  the  value 
of  five  thousand  dollars  in  lawful  money." 
We  think  the  tendency  of  the  more  modern 
decisions  is  to  dispense  with  the  rule  requir- 
ing the  kind,  character,  or  denomination  of 
the  money  obtained  to  he  set  out,  and  that 
this  best  accords  with  the  spirit  and  intent 
of  our  Code  of  Criminal  Procedure.  State 
v.  Hurst,  11  W.  Va.  54;  Com.  v.  Lincoln,  11 
Allen,  233;  Oliver  v.  State,  37  Ala.  134;  Com. 
v.  Stebbins,  8  Gray,  492. 

Nor  do  we  think  that  the  second  objection 
above  noticed  Is  well  taken.  We  are  not  un- 
mindful of  the  fact  that  there  are  many 
cases  which  hold  that  the  indictment  for  this 
offense  must  allege  the  ownership  of  the 
property  with  the  same  directness  and  cer- 
tainty that  are  required  In  larceny.  These 
decisions  are  entitled  to  very  great  respect, 
but  are  not  conclusive  upon  us  in  determin- 
ing this  question  for  the  first  time  in  this 
state.  There  is  a  marked  difference  in  the 
language  of  the  statute  defining  this  offense 
and  that  defining  larceny.  The  authorities 
are  hopelessly  conflicting  as  to  what  aver- 
ments are  sufficient  in  an  indictment  or  in- 
formation for  obtaining  money  by  false  pre- 
tenses. As  regards  this  objection,  however, 
the  information  follows  the  statute,  and  for 
the  purposes  of  the  charge  we  think  it  suffi- 
ciently appears  from  the  information,  con- 
sidered as  a  whole,  that  the  money  was  the 
property  of  Wooding. 

It  Is  further  contended  that  the  informa- 
tion is  insufficient  because  it  fails  to  charge 
that  the  defendant  "obtained"  the  money, 
etc.  In  support  of  this  contention  appellant 
cites  the  cases  of  Kennedy  v.  State,  34  Ohio 
St.  310,  and  State  v.  Lewis,  26  Kan.  123. 
In  each  of  these  cases  the  conclusion  was 
reached  by  a  divided  court.  Here  the  alle 
gation  is  that  Wooding,  "relying  upon  said 
pretenses  and  representations  *  *  *  and 
believing  the  same  to  be  true,  and  being  in- 
duced thereby,  and  not  otherwise,  and  being 
deceived  thereby,  did  buy  said  bars  of  metal 


[from  said  defendant],  and  did  then  and 
there  pay  [to  the  said  defendant]  five  thou- 
sand dollars,"  etc.,  and  we  think  this  Is  equiv- 
alent to  an  allegation  that  tne  defendant 
then  and  there  "obtained"  said  sum  of  $5,000 
State  v.  Nelmeler  (Iowa)  24  N.  W.  247.  This 
court  ha  8  frequently  held  that  It  Is  not  nec- 
essary to  use  in  an  Information  the  precise 
words  of  the  statute,  provided  words  con- 
veying the  same  meaning  and  import  are  em- 
ployed; and  indeed  the  statute  expressly  so 
provides.  Section  1243.  This  information  Is 
informally  and  loosely  drawn.  Ordinary 
care  in  Its  preparation,  and  a  decent  regard 
for  precedent  that  ought  not  to  be  ruthlessly 
overthrown,  would  have,  relieved  this  court 
of  much  perplexity  and  labor.  But  we  think 
that  It  is  sufficient  "to  enable  a  person  of 
common  understanding  to  know  what  Is  in- 
tended," and  that  is  all  the  statute  requires. 
State  v.  Womack,  4  Wash.  19,  29  Pac.  939. 

Counsel  for  appellant  very  earnestly  and 
with  much  ability  urges  that  the  evidence  is 
insufficient  to  justify  the  verdict.  There  are 
numerous  definitions  given  by  law  writers  of 
Indictable  false  pretenses,  and  there  seem  to 
be  many  nice  and  rather  "shadowy  distinc- 
tions, the  sound  reasoning  and  good  sense  of 
which"  are  not  easily  discoverable.  We 
think  that  given  by  Mr.  Bishop  in  his  work 
on  Criminal  Law  (volume  2,  §  415)  is  as  satis- 
factory as  any  that  is  to  be  found:  "A  false 
pretense  is  such  a  fraudulent  representation 
of  an  existing  or  past  fact  by  one  who  knows 
it  not  to  be  true  as  is  adapted  to  induce  the 
person  to  whom  it  is  made  to  part  with  some- 
thing of  value."  Counsel  contends  that  a 
pretense,  though  false,  and  made  for  the  pur- 
pose of  defrauding,  which  would  not  have 
misled  the  person  to  whom  made,  had  he  ex- 
ercised "ordinary  prudence  and  caution,"  is 
not  sufficient,  and  cites*  many  authorities  in 
support  of  the  proposition.  We  think,  how- 
ever, that  the  better  rule  permits  the  jury  to 
consider,  from  the  facts  and  circumstances 
of  a  given  case,  what  was  the  effect  of  the 
false  representations  upon  the  mind  of  the 
person  defrauded,  and  what  was  the  result. 
Did  he  rely  upon  the  false  pretenses,  and  was 
he  defrauded  thereby?  "Whether  the  prose- 
cutor 'had  the  means  of  detection  at  hand.* 
or  whether  the  pretenses  were  of  such  a 
character  as  to  Impose  upon  him,'  are  ques- 
tions of  fact,  to  be  left  to  the  jury,  as  they 
must  necessarily  vary  with  the  particular 
case.  •  *  *  The  statute  assumes  some  de- 
fect in  caution,  for,  if  there  were  perfect  cau- 
tion, no  false  pretenses  could  take  effect." 
Whart  Cr.  Law  (9th  Ed.)  8  1188.  The  pre- 
tense "need  not  be  such  an  artificial  device 
as  will  impose  on  a  man  of  ordinary  caution. 

*  *  *  and  need  not  be  calculated  to  de- 
ceive a  person  of  ordinary  prudence  and  cau- 
tion. *  *  *  It  Is  impossible  to  estimate  a 
false  pretense  otherwise  than  by  Its  effect. 

*  *  *  A  court  cannot,  with  due  regard  to 
the  facts  of  human  life,  direct  a  jury  to  weigh 
a  pretense,  an  argument,  an  inducement  to 
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action,  in  any  other  scale  than  that  of  its 
effect."  2  BIsh.  Cr.  Law  (8th  Ed.)  g  436. 
"If  the  false  pretenses  were  made  with  the 
design  of  deceiving,  and  thereby  obtaining 
credit  or  property,  and  have  that  effect,  the 
guilty  party  cannot  escape  on  the  ground  of 
the  weak  credulity  of  his  victim."  State  v. 
Fooks  (Iowa)  21  N.  W.  561. 

Appellant  contends  that  Wooding  did  not 
rely  upon  the  representations  of  defendant 
as  to  the  character  and  quality  of  the  metal, 
but  that  he  submitted  them  to  be  assayed, 
and  relied  principally  on  the  report;  and  he 
argues  that  where  a  party  undertakes  to  in- 
vestigate for  himself  he  is  bound  by  the  re- 
sult of  such  investigation.  We  think  it  is 
quite  well  settled  that  the  false  representa- 
tions need  not  be  the  only  moving  cause 
which  Induces  another  to  part  with  his  prop- 
erty. Donohoo  v.  State  (Ark.)  27  S.  W.  226; 
WToodbury  v.  State,  69  Ala.  242;  State  v. 
Fooks,  supra;  People  v.  Haynee,  14  Wend. 
547;  In  re  Snyder,  17  Kan.  542;  Smith  v. 
State,  55  Miss.  513;  People  v.  Oyer  &  Ter- 
miner Co.  Ct.,  83  N.  Y.  436.  Other  consid- 
erations may  mingle  with  the  false  pretense, 
having  an  influence  upon  the  mind  and  con- 
duct of  the  prosecutor;  yet  if,  in  the  absence 
of  the  false  pretense,  he  would  not  have  part- 
ed, with  his  property,  the  crime  is  complete. 
On  the  other  hand,  if,  without  the  false  pre- 
tense, he  would  have  parted  with  his  prop- 
erty, if  the  false  pretense  is  nof  an  operative 
moving  cause  of  the  transfer,  If  he  did  not 
rely  and  act  upon  it,  there  may  be  falsehood, 
but  there  is  not  crime.  Woodbury  v.  State, 
supra;  Whart.  Cr.  Ev.  §  131.  The  Informa- 
tion alleges  that  the  bars  of  metal  are  of  no 
value.  The  proof  shows  that  there  was  no 
merchantable  gold  in  the  bars,  but  that  they 
contained  copper  worth  about  $120.  The  va- 
riance is  Immaterial.  It  is  enough  that  they 
were  wholly  different  in  kind,  quality,  and 
value  from  what  was  bargained  for.  The 
statement  that  the  bars  "were  of  pure  gold, 
and  of  the  value  of  at  least  $20  per  ounce," 
was  something  more  than  "loose  talk,"  or 
mere  extravagant  praise.  It  was  the  state- 
ment of  a  specific  fact,  professedly  within 
the  knowledge  of  the  appellant,  and  not  sim- 
ply mere  matter  of  opinion.  There  was  le- 
gal evidence  tending  to  prove  every  essential 
element  of  the  offense,  and  its  sufficiency  be- 
came a  question  for  the  jury,  under  proper 
directions  from  the  court.  The  charge  of  the 
court  was  able  and  comprehensive,  and  was 
as  favorable  to  the  appellant  as  the  law 
warranted.  The  jury  having  passed  upon 
the  evidence  adversely  to  the  appellant,  the 
learned  and  experienced  trial  judge,  who  saw 
the  witnesses  upon  the  stand,  and  heard  their 
testimony,  has,  upon  a  motion  for  new  trial, 
held  the  evidence  sufficient,  and  the  judg- 
ment appealed  from  is  affirmed. 

HOYT,  C.  J.,  and  ANDERS  and  SCOTT, 
JJ.,  concur. 
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HAYNES  v.  SPOKANE  CHRONICLE 
PUB.  CO. 

(Supreme  Court  of  Washington.    March  27, 
1895.) 

Action  roa  Libel  —  Jcstification  —  Tbcth  of 
Publication— Review  on  Appeal— 
Finding  or  Jdkt. 

1.  The  truth  of  the  alleged  libelous  state- 
ment of  plaintiff's  conduct  is  a  sufficient  justi- 
fication, though  such  statement  of  the  truth 
was  liable  to  suggest  that  plaintiff  had  been 
guilty  of  a  crime. 

2.  Under  Code  Proc.  §  212,— which  provides 
that  defendant  may  allege  both  the  truth  of 
the  matter  charged,  and  any  mitigating  circum- 
stances, and  that,  whether  he  prove  the  justifi- 
cation or  not,  he  may  give  in  evidence  the  miti- 
gating circumstances, — the  truth  of  a  publica- 
tion libelous  on  its  face  is  available  as  a  com- 
plete defense,  whether  pleaded  in  justification, 
or  in  mitigation  of  damages. 

3.  Where,  in  an  action  for  libel,  the  court 
defines  the  legal  meaning  of  the  term,  and 
leaves  to  the  jury  the  question  whether  the  pub- 
lication complained  of  was  libelous,  the  finding 
of  the  jury  thereon  will  not  be  disturbed. 

4.  Where  the  jury  are  properly  instructed 
as  to  the  rules  by  which  they  are  to  determine 
the  meaning  of  the  publication  alleged  as  de- 
famatory, and  are  told  that  if  the  article  was 
a  libel,  plaintiff  is  entitled  to  damages,  without 
regard  to  defendant's  motive,  a  verdict  for  de- 
fendant negatives  the  libelous  character  of  the 
publication:  and  the  judgment  will  not  be  re- 
versed, though  the  court  erred  in  other  parts  of 
the  charge. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  John  H.  Haynes  against  the 
Spokane  Chronicle  Publishing  Company  to 
recover  damages  for  libel  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Richardson  &  Gallagher  and  Penton  & 
Henley,  for  appellant  Blake  &  Post  for 
respondent 

ANDERS,  J.  This  is  an  action  to  recover 
damages  for  an  alleged  libel  published  by 
the  respondent  corporation  in  the  Spokane 
Daily  Chronicle,— a  newspaper  of  which  it 
was  the  publisher  and  proprietor.  The  com- 
plaint is  in  the  usual  form,  and  sets  forth 
In  full  the  publication  alleged  to  be  libelous, 
and  which,  it  is  asserted,  was.  printed  and 
published  of  and  concerning  the  plaintiff, 
and  which  reads  as  follows:  "Found  His 
Bones.  Peaceful  Valley  People  are  Anxious 
to  Know  if  Old  Mr.  Murphy  was  Murdered. 
Said  to  have  been  a  Crime.  Police  are  not 
Certain  Who  was  Killed,  or  Who  Is  Guilty, 
but  are  Investigating.  Peaceful  Valley  Is 
not  peaceful  to-day.  The  quiet  little  settle- 
ment on  the  south  bank  of  the  river,  west 
of  Monroe  street  is  bubbling  over  with  sup- 
pressed excitement,  and  rumors  of  murder 
and  mystery.  The  coroner,  policeman,  and 
detectives  have  entered  Peaceful  Valley,  and 
the  people  can  discuss  nothing  but  skulls  and 
bones  and  shallow  graves,  through  which 
the  clear  spring  water  is  slowly  seeping  to 
supply  the  settlement  under  the  bill.  The 
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police  say  there  Is  a  mystery,  and  perhaps 
a  murder,  to  be  investigated,  and  they  be- 
gan their  work  in  earnest  to-day.  The  peo- 
ple of  Peaceful  Valley  are  satisfied  that  a 
foul  murder  has  just  been  brought  to  light, 
after  years  of  careful  concealment.  The 
skull  and  bones  that  call  for  an  account 
were  found  last  Saturday  on  the  steep  hill- 
side near  the  foot  of  Oak  street  Franz 
Pietsch,  a  German,  who  has  a  fine  garden 
at  the  foot  of  the  hill,  wanted  to  Increase 
his  supply  of  spring  water.  The  hillside  is 
full  of  springs,  and  the  West  Riverside  Land 
Company  readily  gave  him  permission  to  run 
a  drain  across  their  land,  and  bring  water 
from  it  to  his  garden.  Friday  afternoon  he 
began  work  with  his  son  Max,  and  Mike 
Sullivan.  They  had  hardly  started  digging, 
when  John  Haynes,  whose  whitewashed 
cabin  stands  on  the  next  lot,  ordered  them  to 
go  away.  They  told  him  they  were  not  on 
his  land,  or  cutting  off  his  water  supply. 
He  insisted  that  they  were  cutting  off  the 
water  from  his  land.  Finally,  it  is  claimed, 
his  wife  came  out,  and  commenced  piling 
brush  in  the  ditch  they  were  digging.  As  it 
was  nearly  5  o'clock,  and  as  Mrs.  Haynes  is 
at  this  time  in  a  delicate  condition,  they  de- 
cided not  to  resist  her,  and  went  home.  Mr. 
Pietsch  notified  the  authorities,  but  they 
thought  the  case  did  not  warrant  interfer- 
ence. Saturday  morning  the  men  returned, 
cleared  out  the  brush,  and  resumed  work. 
They  had  a  trench  twenty  feet  long  and  from 
two  to  three  feet  deep,  when  Haines  reap- 
peared. Once  more  he  ordered  them  to  stop 
work,  and  when  they  refused  he  went  back 
to  the  house,  and  led  Mrs.  Haines  back  to 
the  ditch.  Mike  Sullivan  was  working  in 
one  end  of  the  ditch,  and  had  Just  reached 
the  edge  of  a  round  pit,  two  feet  across  and 
twenty  inches  deep,  which  was  in  the  line 
of  the  ditch.  Mrs.  Haines  jumped  into  that 
end  of  the'  ditch,  and  when  he  thrust  the 
shovel  into  the  ground  she  stepped  on  it  He 
tried  to  raise  the  shovel,  but  Mrs.  Haines 
weighs  about  200  pounds;  so  he  gave  it  up, 
and  tried  another  place.  Again  she  stepped 
upon  the  shovel.  For  several  minutes  this 
game  went  on.  Finally  the  other  men  no- 
ticed that  she  devoted  all  her  attention  to 
Sullivan,  and  began  joking  about  it  Haines 
heard  them,  and  called  her  back  to  the  house, 
himself  starting  to  town  to  get  an  officer. 
Sullivan  kept  digging,  and  In  a  few  min- 
utes his  shovel  struck  something  hard, 
with  another  minute's  work,  he  threw  out 
a  human  skull.  It  was  lying  about  two 
feet  under  ground,  but  only  a  foot  distant 
from  the  bottom  of  the  shallow  hole  previ- 
ously described.  Following  the  trace,  they 
found  the  jaw  bone,  then  the  vertebrae  and 
ribs,  but  neither  arm  nor  leg  bones.  The 
body  seemed  to  slant  downward,  and  lay  as 
if  the  shallow  bole  had  been  dug  first  and 
from  It  a  tunnel  had  been  driven,  slanting 
downward,  just  large  enough  so  the  dead 
man's  body  could  be  thrust  Into  it  easily. 


The  bones  were  put  In  a  bucket,  and  carried 
to  Mr.  Pietsch's  house,  where  they  were  ex- 
amined by  all  the  neighbors.  Deaths 
Trail  unhesitatingly  pronounced  it  a  while 
man's  skull,  which  may  have  been  boned 
four  or  five  years  ago.  Other  old  settles 
are  of  the  same  opinion,  and  say  the  km 
check  bones  and  broad,  well-formed  aknfl. 
belonged  to  a  Caucasian.  'Has  any  while 
man  disappeared  In  this  neighborhood?  in- 
quired Officer  Davenport  who  was  sent  tin 
morning  to  Investigate  the -case.  There  wm 
an  old  bachelor  named  Murphy,'  said  Mr. 
Pietsch,  to  whom  the  question  was  address- 
ed. 'He  used  to  have  a  garden  on  this  hill- 
side, and  Haines  worked  for  him  five  or  six 
years  ago.  Haines  has  told  me  that  he  aft- 
erwards bought  the  garden  from  the  old 
man,  who  went  back  to  Canada;  bat  there 
are  rumors  that  the  old  man  never  reached 
Canada,  and  letters  came  from  there  inquirinr 
about  him.'  'What  did  Haines  say  when  yos 
showed  him  the  skull?'  'Well,'  said  the  M 
man,  hesitating,  'he  looked  awful  queer  and 
angry.  I  can't  tell  how  he  did  look.*  'He  didn't 
say  anything,'  said  Mike  Sullivan,  who  was 
asked  the  same  question.  'He  would  hardly 
look  at  the  bones  at  all.'  Mr.  Haines  was 
not  at  home,  so  his  version  of  the  story 
could  not  be  obtained.  The  neighbors  are 
divided  in  their  opinion.  Some  think  it  was 
the  body  of  some  Indian  who  died  of  fever 
and  aweathouse  treatment  Others  believe  it 
to  be  the  body  of  Murphy,  and  demand  in- 
vestigation. In  any  case,  those  who  drink 
spring  water  are  not  sorry  to  have  it  taken 
out  of  the  hillside.  Coroner  Newman  vis- 
ited the  spot  this  afternoon,  in  company  with 
Officer  Shea  ha  n,  and  examined  the  remains 
carefully.  He  was  unable  to  decide  with 
certainty  whether  the  bones  are  those  of  a 
white  man  or  of  a  squaw,  but  decided  not  to 
hold  an  inquest  Judging  from  the  skull,  he 
believes  it  belonged  to  a  middle-aged  or  el- 
derly person,  and  has  been  In  the  ground 
five  or  six  years.  The  officers  will  continue  the 
investigation."  The  complaint  further  alleges: 
"That  said  defendant  In  said  article  so  pub- 
lished, falsely,  unlawfully,  and  maUcktuslj 
Intended  to  and  did  accuse  and  charge  this 
plaintiff  with  the  crime  of  murder,  and  with 
an  attempt  to  conceal  the  crime  of  murder, 
and  thereby  meant  and  Intended  to  have  it 
understood,  and  it  was  so  understood,  by  the 
readers  of  said  article  so  published  In  said 
paper,  that  the  plaintiff  was  guilty  of  the 
crime  of  murder,  and  had  murdered  a  human 
being,  and  was  attempting  to  conceal  saeh 
murder;  and  defendant  did,  further,  by  said 
publication  of  said  article,  bring  this  plaintiff 
Into  public  contempt  hatred,  ridicule,  and 
scorn,  and  thereby  deprived  plaintiff  of  the 
benefit  of  the  public  confidence  and  social 
intercourse  and  esteem;  and  plaintiff  ha*, 
by  reason  of  said  publication  of  said  article, 
ever  since  been,  now  is,  and  will  continue  to 
be,  the  object  of  public  scorn  and  execration: 
and  the  publication  of  said  article  has  great- 
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ly  injured  plaintiff's  good  character  and  rep- 
utation, and  has  caused,  and  will  continue  to 
cause,  this  plaintiff  great  mental  pain  and 
suffering,  all  to  his  damage  in  the  sum  of 
twenty  thousand  ($20,000)  dollars."  The  de- 
fendant, in  its  answer,  admitted  the  publica- 
tion, but  denied  the  meaning  ascribed  to  it 
in  the  complaint,  and  averred,  affirmatively, 
In  mitigation  of  damages,  that  the  article 
was  published  as  a  legitimate  item  of  news, 
without  malice,  or  any  Intention  on  the  part 
of  the  defendant  to  injure  or  damage  the 
plaintiff  or  his  reputation,  and  that  each  and 
every  statement  of  fact,  matter,  and  thing 
contained  and  set  forth  in  said  article  was 
absolutely  true.  From  a  Judgment  upon  the 
verdict  of  the  jury  in  favor  of  the  defendant, 
the  plaintiff  appeals  to  this  court 

It  will  be  seen  by  an  inspection  of  the  al- 
leged libelous  publication  that  the  appellant 
was  not  therein  or  thereby  directly  charged 
with  the  commission  of  the  crime  of  murder, 
or  with  the  Intention  of  concealing  such  crime. 
But^a  direct  and  specific  charge  of  crime  is 
not  necessary,  in  order  to  render  a  publica- 
tion libelous.    It  is  sufficient  if  the  language 
used,  in  its  ordinary  acceptation,  falsely  and 
maliciously  tends  to  produce  such  an  effect 
on  the  mind  of  the  reader.    Bradley  v.  Cra- 
mer (Wis.)  18  N.  W.  268;  Solverson  v.  Peter- 
son (Wis.)  25  N.  W.  14,  note  1.    In  the  publi- 
cation now  under  consideration,  the  only  al- 
lusions to  the  appellant  are  those  in  which 
he  is  stated  to  have  done  or  said  certain 
things;  and  from  these  statements  he  draws 
his  conclusion  that  the  respondent  feloniously 
and  maliciously  intended  to,  and  did,  accuse 
him  of  the  crime  of  murder,  and  with  an  in- 
tent to  conceal  the  crime  of  murder,  and 
thereby  meant  and  intended  to  have  it  so  un- 
derstood, and  that  it  was  so  understood,  by 
the  readers  of  the  article  so  published  in  said 
paper.    And  it  is  strenuously  Insisted,  on  be- 
half of  the  appellant,  that  the  article  in  ques- 
tion is  susceptible  of  the  construction  placed 
upon  it  by  the  appellant,  that  it  is  libelous 
per  se,  and  that  the  court  erred  in  admitting 
testimony  to  prove  the  affirmative  matters  set 
up  in  the  answer.    Assuming  that  the  publi- 
cation is  libelous,  and  therefore  injurious  to 
him,  the  appellant  claims  that  he  is  entitled 
to  recover*  the  actual  damage  occasioned 
thereby,  and  that  the  evidence  introduced 
over  his  objection  was  incompetent,  irrele- 
vant, and  immaterial,  and  should  have  been 
excluded  by  the  court.    The  argument  in  sup- 
port of  this  proposition  is  that.  Inasmuch  as 
this  court  has  heretofore  declared  that  puni- 
tive damages  are  not  recoverable  in  this  state, 
in  actions  for  tort,  unless  provided  for  by 
statute,  it  necessarily  follows  that  neither 
good  faith,  absence  of  malice,  nor  any  other 
circumstance,  can  be  shown  to  reduce  or  miti- 
gate the  damages  caused  by  a  libelous  publi- 
cation.   Several  authorities  are  cited  which 
seem  to  sustain  appellant's  position,  and  bis 
contention  would  be  entitled  to  careful  consid- 
eration, if  it  were  necessary  to  the  decision 


of  this  case.  The  fundamental  question  on 
the  trial  of  every  action  for  libel  is  whether 
the  publication  complained  of  is  in  fact  libel- 
ous, and,  if  it  is  not,  then  all  other  questions 
which  might  otherwise  arise  become  unim- 
portant. A  publication  which  appears  libel- 
ous upon  its  face  may  not  be  so  in  fact,  by 
reason  of  something  which  is  not  apparent 
from  the  words  themselves,  and  which  may 
be  shown  by  pleading  and  proving  extrinsic 
facts.  Conceding,  but  not  deciding,  that  this 
publication  is  prima  facie  libelous,  and  there- 
fore injurious  to  the  reputation  of  appellant, 
the  question  arises,  has  this  import  of  the 
publication  been  changed  by  the  pleading  and 
proofs?  In  our  opinion,  it  has.  Our  statute 
provides  that  in  an  action  for  libel  or  slander 
the  defendant  may,  in  his  answer,  allege  both 
the  truth  of  the  matter  charged  as  defama- 
tory, and  any  mitigating  circumstance  to  re- 
duce the  amount  of  damages,  and,  .whether 
he  prove  the  justification  or  not,  he  may  give 
in  evidence  the  mitigating  circumstances. 
Code  Proc.  §  212.  And  it  was  held,  under  a 
similar  statute,  in  Pink  v.  Justh,  14  Abb.  Pr. 
(N.  S.)  107,  and  In  Kelly  v.  Taintor,  48  How. 
Pr.  270,  that  the  same  matter  may  be  pleaded 
both  in  justification  and  in  mitigation  of  dam- 
ages; and  the  same  matters  were  so  pleaded 
In  the  well-considered  case  of  Eviston  v.  Cra- 
mer, 54  Wis.  220,  11  N.  W.  556.  And,  that 
being  so,  it  follows  that  the  truth,  however 
pleaded,  is  available  as  a  defense  in  any  case. 
The  statute  says  any  mitigating  circumstance 
may  be  alleged  in  the  answer,  and  we  can 
conceive  of  no  circumstance  more  potent  than 
the  truth  of  the  alleged  defamatory  matter. 
If  the  language  complained  of  in  this  case 
imputed  the  crime  alleged  in  the  complaint,  or 
any  crime  or  moral  obliquity  whatever,  to 
the  appellant,  it  was  not,  as  we  have  said,  be- 
cause of  any  direct  assertion  to  that  effect, 
but  because  of  the  inferences  that  might  pos- 
sibly be  drawn  from  the  facts  stated.  And, 
if  what  was  stated  concerning  appellant's  ac- 
tions and  conduct  was  true,  did  the  statement 
of  the  truth  render  the  publication  libelous, 
simply  because  the  truth  so  stated  was  liable 
to  suggest  damaging  inferences  concerning 
him?  We  think  not  From  what  we  have 
said,  it  will  appear  that,  In  our  opinion,  the 
respondent's  allegation  of  the  existence  .of  the 
facts  contained  in  the  alleged  libelous  article 
was  eminently  proper.  And,  it  appearing 
from  the  bill  of  exceptions  that  the  allegations 
of  the  answer  were  supported  by  the  proof,  it 
necessarily  follows  that  the  appellant  was  not 
entitled  to  damages,  and  that  the  verdict  and 
Judgment  were  right. 

If  it  be  suggested  that  this  view  of  the  ef- 
fect of  the  defense  interposed  by  the  respond-, 
ent  gives  equal  weight  to  matters  alleged  in 
justification  and  those  alleged  In  mitigation 
merely,  our  answer  is  that  the  effect,  of  the 
defense  is  to  be  determined  by  its  averments, 
rather  than  by  what  the  pleader  may  allege 
the  object  of  the  defense  to  be.  Kelly  v. 
Waterbury,  87  N.  Y.  179.    Of  course,  if  the 
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matters  pleaded  simply  tend  to  rebut  malice, 
or  to  8 bow  a  reasonable  belief  of  the  truth 
of  the  publication,  they  can  have  no  other  or 
further  effect;  but,  where  the  truth  is  alleged, 
It  must  be  given  its  legitimate  effect  as  truth. 
Probably  the  same  matters  here  alleged  by 
way  of  mitigation  would  also  have  been 
pleaded  in  justification,  but  for  the  fact  that 
the  defendant  denied  that  the  publication 
complained  of  would  bear  the  construction 
sought  to  be  placed  upon  it  by  plaintiff. 

The  question  of  "libel  or  no  libel"  was  one 
which  the  defendant  had  a  right  to  have  sub- 
mitted to  the  jury,  and,  in  our  judgment,  it 
was  properly  submitted.  The  learned  judge 
below  correctly  defined  what  Is  a  libel,  In 
contemplation  of  law,  and  left  It  to  the  Jury 
to  say  whether  the  publication  in  question 
fell  within  the  definition;  and  the  rule  in 
such  cases  is  that,  whichever  way  the  jury 
flnda,  the  court  will  not  disturb  the  verdict. 
13  Am.  &  Eng.  Enc.  Law,  pp.  381,  382. 

The  Jury  were  properly  instructed  as  to  the 
rules  of  construction  by  which  they  were  to 
determine  the  meaning  of  the  publication,  and 
were  told,  in  effect,  that  if  the  article  was  a 
libel  on  the  plaintiff  he  was  entitled  to  dam- 
ages, and  that  the  motive  of  the  defendant  in 
publishing  it  was  immaterial.  The  verdict  of 
the  jury  necessarily  negatives  the  libelous 
character  of  the  publication,  and,  under  these 
circumstances,  we  would  not  be  Justified  in 
reversing  the  judgment,  even  conceding  that 
the  court  erred,  as  claimed  by  appellant,  in 
charging  the  jury  concerning  the  questions  of 
malice  and  damages. 

We  purposely  refrain  from  discussing  sev- 
eral questions  raised  in  the  brief  of  counsel  for 
appellant,  for  the  reason  that  what  we  have 
already  said  disposes  of  the  case.  We  per- 
ceive no  prejudicial  error  in  the  record,  and 
the  judgment  is  therefore  affirmed. 

HOYT,  C.  J.,  and  GORDON  and  SCOTT, 
JJ.,  concur. 

(11  Wash.  474) 

GROSS  v.  STATE  CAPITOL  COMMISSION 
et  ai. 

(Supreme  Court  of  Washington.    March  22, 

1895.) 

Contract  for  State  Capitol. 
Laws  1893,  p.  466.  providing  for  the  erec- 
tion of  a  state  eapitol,  by  section  7  prescribed 
that  the  bid  of  the  lowest  bidder  should  be  ac- 
cepted, but  that  the  commissioners  might  re- 
ject ali  bids.  On  the  first  call  for  bids,  the  low- 
est bidder  refused  to  comply  with  his  bid,  and 
the  commissioners  rejected  all  bids,  and  issued 
a  second  call.  Held,  that  the  second  lowest 
bidder  under  the  first  call  could  not  enjoin  the 
.  making  of  a  contract  to  the  lowest  bidder  under 
the  second  call. 

Appeal  from  superior  court,  Thurston 
county;  M.  J.  Gordon,  Judge. 

Action  by  Fenton  H.  Gross  against  the 
State  Capitol  Commission  and  others  to  re- 
strain the  board  of  commissioners  from  en- 
tering into  a  contract  for  the  erection  of 


the  foundation  and  basement  of  the  new 
state  eapitol.  From  a  judgment  for  de- 
fendants denying  the  relief  prayed  for,  plain- 
tiff appeals.  Affirmed. 

Parsons,  Corell  &  Parsons,  for  appellant. 
James  A.  Halght,  for  respondents.  . 

SCOTT,  J.  This  is  an  action  brought  to 
restrain  the  board  of  state  eapitol  commis- 
sioners from  entering  into  a  contract  with 
Moffatt  Bros,  for  the  erection  of  the  founda- 
tion and  basement  of  the  new  state  capitoL 
On  September  12,  1804,  said  board  issued  a 
call  for  bids  for  said  work,  according  to 
plans  and  specifications  then  on  file  in  its 
office.  The  call  waa  duly  advertised  for  30 
days,  and,  according  to  its  provisions,  the 
bids  received  were  opened  October  15,  1894. 
Twenty-two  bids  were  received.  One,  by 
LI  11  is  &  Tucker,  was  several  thousand  dol- 
lars lower  than  any  of  the  others,  and  they 
were  found  by  the  board  to  be  the  lowest 
responsible  bidders,  and  their  bid  was  ac- 
cepted accordingly.  On  the  27th  day  of 
said  .month,  said  Lillis  &  Tucker  notified 
the  board  of  their  refusal  to  enter  into  a  con- 
tract in  conformity  with  their  bid,  and  to 
execute  the  contractor's  bond  required  of 
them,  and  thereupon  the  board  rejected  all 
bids,  and  made  a  new  call  for  bids,  which 
call  contained  the  following  provision,  not 
contained  in  the  first  call:  "Blank  forms  of 
the  contract  and  bond  which  the  successful 
bidder  will  be  required  to  enter  into  are  on 
file,  with  the  plans  and  specifications,  at  the 
office  of  the  architect,  which  contract  and 
bond  the  successful  bidder  will  be  required 
to  execute  at  once  upon  the  acceptance  of 
his  bid  by  the  commission."  The  bond  con- 
tained a  provision  for  the  protection  of  me-, 
chanlcs  and  material  men.  as  is  required  by 
section  2415,  Gen.  St  The  specifications 
were  also  amended  so  as  to  Include  storm 
sheds  to  cover  the  structure,  and  secure  cer- 
tain minor  changes  in  the  work.  A  number 
of  bids  were  received  under  the  second  call 
on  November  8th,  the  day  specified  therein. 
Said  Moffatt  Bros,  were  the  lowest  bidders 
at  this  time,  and  were  adjudged  to  be  the 
lowest  responsible  bidders.  This  action  was 
brought  before  the  award  under  the  second 
call  was  made.  An  application  for  a  re- 
straining order  pending  the  action  based-  on 
the  complaint  was  denied.  On  the  same 
day  (November  12,  1804),  the  award  was 
made  to  Moffatt  Bros.,  who  forthwith  exe- 
cuted the  contract  referred  to  in  the  calL 
A  demurrer  was  Interposed  to  the  complaint, 
which  was  sustained  by  the  court,  and  judg- 
ment rendered  thereon  against  plaintiff. 
This  appeal  was  prosecuted  therefrom. 

Section  7  of  the  act  authorising  the  work 
contains  the  following  provision:  "The  bid 
of  the  lowest  responsible  bidder  shall  be  ac- 
cepted, saving  that  the  board  shall  have  the 
right  to  reject  all  bids."  Laws  1893.  p.  466. 
A  bid  which  was  several  thousand  dollars 
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lower  than  appellant's  bid  was  submitted 
by  Flynn  &  Rockmark  under  the  .fl rst  calL 
It  is  alleged  In  the  complaint  that  this  firm 
also  felled  to  comply  with  the  requirements 
of  the  call  by  not  tendering  the  bond  there- 
in required;  and  it  is  contended  that,  up- 
on the  failure  of  LUlls  &  Tucker  and  Flynn 
&  Rockmark  to  comply  with  the  conditions 
of  the  call,  appellant  was  the  lowest  re- 
sponsible bidder,  and  that  his  bid  should 
have  been  accepted;  and  it  Is  further  al- 
leged that  he  offered  to  execute  the  contract 
and  bond  required.  It  is  not  alleged  that 
Flynn  &  Rock  mark's  bid  was  accepted,  or 
that  they  were  given  any  opportunity  by  the 
board  to  enter  into  the  contract  and  bond 
provided  for.  Nor  is  it  alleged  that  the  ap- 
pellant was  found  to  be  the  lowest  responsi- 
ble bidder.  It  simply  appears,  in  substance, 
that,  upon  the  failure  of  Lillis  &  Tucker  to 
comply  with  the  conditions  required,  the 
board  rejected  all  bids,  and  made  a  new  call, 
containing  the  additional  provisions  and 
changes  aforesaid.  In  our  opinion,  the  ap- 
pellant has  utterly  failed  to  state  a  case  en- 
titling him  to  any  relief.  A  discretionary 
power  was  conferred  upon  the  board  to  re- 
ject all  bids,  and  this  was  virtually  what 
was  done.  Conceding  that  the  discretion 
vested  in  the  board  is  one  that  courts  would 
exercise  some  control  over,  It  does  not  ap- 
pear that  it  was  improperly  exercised,  or 
that  there  was  any  abuse  thereof.  The 
board  had  a  right  to  reject  all  the  bids  and 
issue  a  new  call  prescribing  different  condi- 
tions. There  was  no  discrimination  against 
the  appellant  in  this  particular.  The  bids 
were  all  rejected.  The  fact  that  the  appel- 
lant offered  to  perform  the  work  under  the 
bid  first  submitted  by  him,  and  enter  into 
the  contract  and  bond  as  subsequently  chan- 
ged, would  not  be  sufficient  to  compel  the 
board  to  enter  Into  a  contract  with  him. 
Nor  would  the  fact  that  appellant  offered  to 
do  the  work  for  the  sum  bid  by  Moffatt 
Bros,  under  the  second  call,  which  was 
something  less  than  $200  below  the  bid 
submitted  by  appellant  under  the  first  call, 
entitle  him  to  such  relief. 

We  are  of  the  oplniou  that  the  judgment 
of  the  court  was  clearly  right,  and  it  is  af- 
firmed. 

HOYT,  C.  J.,  and  ANDERS,  J.,  concur. 


(11  Wuh.  456) 

GAFFNEY  v.  MEGRATH  et  al. 
(Supreme  Court  of  Washington.    March  22, 
1895.)  - 

8oit  bt  Landlord— Unlawful  Detainee  —  Scf- 
picibsct  or  Complaint — Dodblk  Damages — 
Tbial  bt  Coubt— Costs  on  Appeal. 

1.  In  an  action  for  unlawful  detainer 
against  assignees  of  a  lease,  it  is  only  neces- 
sary to  allege  and  prove  that  the  assignment 
was  prior  to  the  alleged  detainer,  without  show- 
ing the  character  of  the  assignment. 

2.  A  distinct  finding  will  not  be  made  when 


the  issue  raised  by  the  request  has  already  been 

determined. 

3.  When  no  statement  of  facts  is  brought 
to  the  appellate  court,  it  will  be  presumed  that 
the  findings  were  warranted  by  the  evidence. 

4.  Where  the  issue  is  not  complicated,  and 
the  facts  found  lead  to  but  one  conclusion,  the 
conclusions  of  law  need  not  be  separately  stated, 
as  provided  by  2  Hill's  Code,  §  379. 

5.  Plaintiff,  in  an  action  for  unlawful  de- 
tainer, is  not  entitled  to  double  damages,  under 
2  Hill's  Code,  f  564,  unless  the  same  were  spe- 
cially claimed  in  the  complaint. 

6.  Though  a  judgment  for  plaintiff  is  re- 
duced on  appeal,  he  is  entitled  to  costs  if  de- 
fendant, by  application  to  the  lower  court,  could 
have  secured  a  reduction  of  the  judgment. 

7.  The  failure  of  a  court  trying  a  case  with- 
out a  jury  to  make  separate  conclusions  of  law 
is  not  ground  for  reversal,  but  the  supreme 
court  will  direct  the  proper  judgment  upon  the 
facts  found. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  Mary  A.  Gaffney  against  John 
Megrath  and  others  for  unlawful  detainer 
and  recovery  of  rent.  Judgment  for  plain- 
tiff.   Defendants  appeal.  Affirmed. 

Haine  &  De  Vries,  for  appellants.  Rich- 
ard Saxe  Jones,  for  respondent. 

GORDON,  J.  This  is  an  action  of  unlaw- 
ful detainer,  and  for  the  recovery  of  rents, 
etc.  In  the  court  below,  a  jury  trial  was 
waived.  Findings  of  fact  and  conclusions  of 
law  were  made  and  entered.  From  a  judg- 
ment entered  thereon  in  favor  of  the  respond- 
ent, this  appeal  is  taken.  Much  of  the  brief 
of  appellants  is  devoted  to  discussing  the 
regularity  of  the  findings  tested  by  the  com- 
plaint; but  it  appears  from  an  examination 
of  the  record  that  the  learned  counsel  for  ap- 
pellants, in  the  preparation  of  his  brief,  over- 
looked the  fact  that  respondent  was  permit- 
ted to  amend  her  complaint,  and  to  the  com- 
plaint as  amended  his  objections  are  inap- 
plicable, and  will  not  be  considered. 

The  objection  made  to  the  fourth  finding 
we  do  not  consider  is  well  taken.  The  com- 
plaint alleges  that  the  appellants  "have  at  all 
the  times  mentioned  in  this  complaint  after 
the  1st  day  of  January,  1893,  and  for  a  long 
time  previous  thereto,  been  entitled  to  and 
subject  to  all  the  right,  •interest,  title,  and 
conditions  arising  from  the  said  lease  and 
contract  as  such  party  of  the  second  part 
thereto."  It  was  only  material  to  know  that 
the  appellants  became  liable  as  lessees  (or 
parties  of  the  second  part)  at  some  time  prior 
to  the "  happening  of  the  occurrences  upon 
which  respondent  predicates  her  right  to  re- 
cover.   The  court  so  found. 

Appellants,  In  their  answer,  claim  that  ap- 
pellant Megrath  parted  with  his  interest  in 
the  premises  on  May  1,  1893,-  and  they  re- 
quested a  distinct  finding  to  that  effect, 
which  the  court  declined  to  make,  and  this  is 
assigned  as  error.  But  this  issue  was  de- 
termined against  the  appellants  by  the  court's 
finding  (No.  8)  that  appellants  "are  now  in 
possession  of  the  said  premises,"  etc.  Upon 
the  facts  as  found  by  the  court,  the  appel- 
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lants  became  liable  for  the  performance  of 
all  of  the  conditions  and  were  bound  by  all 
of  the  stipulations  contained  in  the  lease  de- 
volving upon  the  parties  of  the  second  part 
We  think  the  complaint  is  sufficient  to  up- 
hold the  findings,  and  it  is  to  be  presumed 
(no  statement  of  facts  having  been  brought 
to  this  court)  that  the  findings  were  war- 
ranted by  the  evidence  produced  on  trial. 

Appellants  contend  that  the  court  failed 
to  make  conclusions  of  law  agreeably  to  sec- 
tion 370  of  the  Code,  and  cite  the  case  of 
Bard  v.  Kleeb,  1  Wash.  St  370,  25  Pac.  467, 
and  27  Pac.  273,  in  support  of  their  conten- 
tion. We  do  not  think  that  case  applicable 
to  the  point  here  sought  to  be  made.  The 
issues  in  this  case  were  not  complicated,  and 
the  facts  found  by  the  court  lead  to  but  one 
conclusion,— they  entitle  respondent  to  judg- 
ment as  prayed  in  the  complaint.  But,  were 
we  to  concede  the  correctness  of  appellants' 
contention  In  this  regard,  it  could  not  work 
a  reversal  of  the  judgment  It  would  be  the 
duty  of  this  court,  upon  the  facts  found  and 
certified  here,  to  direct  the  proper  judgment. 

The  remaining  question  is  this:  In  her 
complaint  respondent  asks  judgment  for  the 
sum  of  $861.20.  Judgment  was  actually  en- 
tered for  $1,161.20,  the  court  following  the 
statute  (section  564,  2  Hill's  Code).  This 
court  has  held  in  Furniture  Co.  v.  Wilbur,  4 
Wash.  644,  30  Pac.  665,  that  a  plaintiff  was 
not  entitled  to  the  double  damages  afforded 
by  that  section,  unless  he  specially  claimed 
the  same  in  his  complaint  and  that  the  pray- 
er of  the  complaint  should  govern  the  recov- 
ery in  such  cases.  We  are  satisfied  with  the 
conclusion  reached  in  that  case,  and  think  it 
announces  the  correct  rule  of  practice.  We 
think,  further,  that  the  court's  conclusion  of 
law  did  not  authorize  the  entry  of  judgment 
for  any  sum  in  excess  of  the  $861.20  claimed 
by  respondent  in  her  complaint  It  is  to  be 
presumed,  however,  that  in  this  particular 
the  court,  upon  application  of  the  appellants, 
would  have  modified  and  corrected  the  judg- 
ment to  conform  to  the  prayer  of  the  com- 
plaint It  does  not  appear  that  any  such 
application  was  made  to  the  lower  court; 
hence  we  think  that  respondent  is  entitled  to 
costs  upon  this  appeal.  The  money  judgment 
will  be  reduced  to  $861.20,  and,  as  reduced, 
the  judgment  is  affirmed. 

HOYT,  O.  J.,  and  ANDERS  and  SCOTT, 
JJ.,  concur. 


(11  Wash.  435) 

NELSON  v.  TROY,  County  Auditor  (RICH- 
ARDSON, County  Clerk,  Intervener). 
(Supreme  Court  of  Washington.   March  20, 
1805.) 

Constitutional  Law — Act  Authorizing  Employ- 
ment op  Deputt  —  Delegation  op  Legis- 
lative Powers— Increase  op  Salary. 
1.  An  act  of  the  legislature  is  presumed 
constitutional,  and  its  conflict  with  the  consti- 
tution  must  be  clearly   and  unquestionably 
•hown  before  it  will  be  declared  invalid. 


2.  A  deputy  county  clerk  is  Hot  an  "officer,'' 
within  the  meaning  of  Const  art  11,  I  5,  re- 
quiring the  legislature  to  provide  for  the  elec- 
tion of  county  officers,  to  prescribe  their  duties, 
and  to  regulate  their  compensation. 

3.  Act  March  26.  1800,  §  2,  providing  that 
the  board  of  commissioners  may  employ  depu- 
ties for  county  officers  at  the  expense  of  the 
respective  counties,  is  not  a  delegation  of  leg- 
islative power. 

4.  An  order  of  the  county  commissioners, 
subsequent  to  the  election  of  the  county  clerk,  al- 
lowing him  a  deputy,  at  a  stated  sum  per  annum, 
does  not  violate  Const,  art  11,  §  8,  forbidding 
the  salary  of  any  county  or  municipal  officer  to 
be  increased  during  his  term  of  office. 

Appeal  from  superior  court,  Clallam  coun- 
ty; James  O.  McCllnton,  Judge. 

Action  by  Henry  Nelson,  a  resident  and 
taxpayer  of  Clallam  county,  to  restrain  John 
W.  Troy,  auditor  of  said  county,  from  issu- 
ing a  warrant  upon  the  county  treasurer  for 
payment  of  services  of  the  deputy  county 
clerk.  A.  A.  Richardson,  county  clerk,  was 
permitted  to  Intervene;  and  from  a  judgment 
sustaining  defendant's  demurrer  to  the  com- 
plaint, and  dismissing  the  cause,  plaintiff 
appeals.  Affirmed. 

Benton  Embree,  for  appellant.  John  W. 
Troy  and  A.  A.  Richardson,  pro  se. 

GORDON,  J.  This  proceeding  was  Insti- 
tuted by  the  appellant  in  the  superior  court 
of  Clallam  county,  for  the  purpose  of  re- 
straining the  county  auditor  from  issuing  a 
warrant  upon  the  county  treasurer  for  the 
payment  of  services  of  the  deputy  county 
clerk  of  said  county.  The  respondent  Rich- 
ardson, the  clerk  of  said  county,  was  per- 
mitted by  the  court  to  intervene  In  the  ac- 
tion. The  lower  court  sustained  the  audit- 
or's demurrer  to  the  complaint  and,  the  ap- 
pellant having  elected  to  stand  on  his  com- 
plaint judgment  was  rendered  dismissing 
the  cause,  from  which  judgment  this  appeal 
is  taken. 

It  appears  from  the  complaint  (1)  that  the 
appellant  is  a  resident  and  taxpayer  of  Clal- 
lam county;  (2)  that  said  county  Is,  by  legis- 
lative classification,  a  county  of  the  twenty- 
third  class,  and  the  salary  fixed  and  allowed 
by  law  to  be  paid  to  the  county  clerk  of  said 
county  is  $1,000  per  annum;  (3)  that  on  Feb- 
ruary 6,  1803,  and  subsequent  to  the  election 
and  qualification  of  the  county  clerk,  the 
county  commissioners,  by  an  order  therefor 
duly  made,  allowed  said  clerk  a  deputy  for 
an  Indefinite  period,  and  fixed  the  salary  of 
such  deputy  at  $1,000  per  annum,  and  also 
by  appropriate  resolution  empowered  and  di- 
rected the  respondent  auditor  to  draw  his 
warrant  upon  the  treasurer  of  said  county 
on  the  first  Monday  of  each  month  thereafter 
for  the  salary  due  said  deputy  for  the  pre- 
ceding month;  and  that  from  the  date  of 
such  appointment  until  the  beginning  of  this 
action  such  course  had  been  followed,  etc 
Other  matters  set  out  In  the  complaint  are 
unnecessary  to  a  proper  understanding  of  the 
questions  here  presented. 

For  a  reversal  of  the  judgment  appellant 
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relies  upon  the  following  points:  (1)  That 
the  provisions  of  the  act  of  March  26,  1890, 
authorizing  county  commissioners  to  allow 
county  officers  deputies,  and  to  fix  their  com- 
pensation, are  invalid,  as  an  attempt  upon 
the  part  of  the  legislature  to  delegate  the 
exercise  of  powers  exclusively  legislative;  (2) 
that  the  effect  of  the  order  Is  to  Increase  the 
salary  of  the  county  clerk  during  his  term 
of  office;  (3)  that  the  effect  of  the  provision 
of  the  act  authorizing  the  commissioners  to 
fix  the  salaries  of  deputies  is  to  destroy  the 
uniformity  of  the  operation  of  the  law;  and 
<4)  that  the  court  erred  In  permitting  the 
county  clerk  to  Intervene  In  the  suit. 

Section  5,  art.  11,  of  the  constitution  pro- 
vides; "The  legislature,  by  general  and  uni- 
form laws,  shall  provide  for  the  election  In 
the  several  counties  of  boards  of  county  com- 
missioners, sheriffs,  county  clerks,  treasurers, 
prosecuting  attorneys,  and  other  county, 
township  or  precinct  and  district  officers,  as 
public  convenience  may  require,  and  shall 
prescribe  their  duties  and  fix  their  terms  of 
office.  It  shall  regulate  the  compensation  of 
all  such  officers,  in  proportion  to  their  duties, 
and  for  that  purpose  may  classify  the  coun- 
ties by  population."  Section  8  of  the  same 
article  further  provides:  "*  •  •  The  sal- 
ary of  any  county  *  *  •  or  municipal  offi- 
cer shall  not  be  increased  or  diminished  after 
his  election,  or  during  his  term  of  office." 
Section  29,  art.  1,  is  as  follows:  "The  provi- 
sions of  this  constitution  are  mandatory,  un- 
less by  express  words  they  are  declared  to  be 
otherwise."  At  the  first  legislative  session 
subsequent  to  the  adoption  of  the  constitu- 
tion of  this  state,  an  act  was  passed  for  the 
evident  purpose  of  carrying  Into  effect  the 
mandatory  provisions  of  section  5,  art  11, 
of  the  constitution,  above  quoted.  The  act 
begins  with  the  statement  (section  1,  Act 
March  26, 1890)  that,  "for  the  purpose  of  reg- 
ulating the  compensation  of  county  officers 
herein  provided  for,  the  several  counties  of 
this  state  are  hereby  classified  according  to 
their  population,"  etc.  The  act  then  pro- 
ceeds to  classify  counties  accordingly,  to  pro- 
vide for  the  election  of  officers,  and  to  fix 
their  term  of  office  and  compensation.  The 
provisions  of  that  act  which  are  directly  as- 
sailed by  the  appellant  herein  as  being  in 
conflict  with  section  5,  supra,  and  an  unwar- 
ranted delegation  of  exclusive  legislative 
power,  are  found  in  sections  2  and  32.  Sec- 
tion 2  is  as  follows:  "*  *  *  And  In  all 
cases  where  the  duties  of  any  office  are 
greater  than  can  be  performed  by  the  person 
elected  to  fill  the  same,  said  officer  may  em- 
ploy, with  the  consent  of  the  county  commis- 
sioners, the  necessary  help,  who  shall  re- 
ceive a  just  and  reasonable  pay  for  services. 
The  officer  appointing  such  deputies  or  clerks 
shall  be  responsible  for  the  acts  of  such  ap- 
pointees upon  his  official  bond."  The  au- 
thority conferred  by  this  section  is  sufficient 
to  entitle  the  respondents  to  prevail  herein 
If  the  legislation  itself  Is  not  unconstitutional; 


hence  we  will  not  construe  section  32  of  the 

act. 

It  is  a  general  rule  that  before  the  judi- 
ciary will  declare  an  act  of  the  legislature 
invalid,  on  the  ground  that  it  is  in  conflict 
with  the  constitution,  such  conflict  must  be 
shown  to  be  clear  and  unquestionable,  and 
every  intendment  must  be  given  force  in  fa- 
vor of  the  constitutionality  of  the  law.  But 
appellant  contends  that  section  5,  art.  11,  of 
the  constitution,  above  quoted,  is  a  restric- 
tion and  limitation  upon  the  power  of  the 
legislature  to  intrust  the  employment  of 
clerks,  deputies,  or  assistants  to  the  county 
officers  to  the  board  of  commissioners;  and 
that,  by  the  provisions  of  said  section  5,  it 
was  the  duty  of  the  legislature  in  fixing  the 
compensation  allowed  county  officers  for  their 
services  to  so  regulate  the  same  that  the 
sum  so  fixed  by  the  legislature  should  be  in- 
clusive of  all  services  performed  by  such  offi- 
cers, their  deputies,  clerks,  or  assistants. 
And  he  further  contends  that  by  section  2, 
above  set  out,  an  attempt  is  made  to  delegate 
to  the  board  of  commissioners  the  authority 
to  change  the  law  fixing  the  salaries  of  coun- 
ty officers  whenever  it  shall  appear  to  said 
board  that  the  salaries  fixed  are  inadequate 
for  the  services  required  of  such  officers. 
Hence  it  becomes  necessary  to  construe  sec- 
tion 5  of  the  constitution,  in  order  to  deter- 
mine its  effect  upon  the  legislation  In  ques- 
tion. 

Section  5,  art  11,  of  the  constitution  of  Cali- 
fornia provides:  "The  legislature,  by  general 
and  uniform  laws,  shall  provide  for  the  elec- 
tion or  appointment  In  the  several  counties, 
of  boards  of  supervisors,  sheriffs,  county 
clerks.  *  *  *  It  shall  regulate  the  compen- 
sation of  all  such  officers  in  proportion  to  the 
duties,  and  for  this  purpose  may  classify  the 
counties  by  population."  An  act  of  the  legis- 
lature of  that  state  provided  for  the  classifica- 
tion of  counties,  and  fixed  the  compensation 
of  a  given  officer  in  a  lump  sum,  out  of  which 
it  expressly  required  him  to  pay  for  the  serv- 
ices of  all  deputies  and  assistants;  his  own 
compensation  virtually  consisting  of  the  resi- 
due remaining  after  such  deputies  and  assist- 
ants were  paid.  At  a  subsequent  session  an 
amendment  was  passed,  providing  that, 
"whenever  in  the  opinion  of  the  board  of  su- 
pervisors the  salary  of  any  county  officers  [in 
certain  classes  of  counties]  as  fixed  and  pro- 
vided In  this  act  is  Insufficient  to  pay  a  rea- 
sonable compensation  for  the  services  required 
to  be  performed,  then  said  board  shall  allow 
such  officer  a  deputy,  or  such  number  of  depu- 
ties, as  in  their  judgment  may  be  required  to 
do  the  business  of  said  office  in  connection 
with  the  principal,  at  a  salary  not  to  exceed 
one  hundred  dollars  per  month."  And  this 
amendment  was  by  a  divided  court,  in  the 
case  of  Dougherty  v.  Austin,  94  Cal.  601,  28 
Pac.  834,  and  29  Pac  1092,  declared  to  be 
unconstitutional  and  void  as  an  attempt  by 
the  legislature  to  delegate  to  the  board  of 
supervisors  the  duty  imposed  on  it  by  the 
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section  of  their  constitution  already  quoted, 
of  regulating  the  compensation  of  all  county 
officers  in  proportion  to  their  duties.  The  act 
was  also  held  to  be  void  as  being  in  conflict 
with  section  9,  art.  11,  of  the  constitution  of 
that  state,  wherein  it  is  provided  that  "the 
compensation  of  any  county  *,  *  *  or  mu- 
nicipal officer,  shall  not  be  increased  after  his 
election  or  during  his  term  of  office."  It  was 
further  held  to  be  obnoxious  to  the  provisions 
of  their  constitution  requiring  all  laws  of  a 
general  nature  to  be  uniform  in  their  opera- 
tion, for  the  reason  that  the  authority  at- 
tempted  to  be  conferred  upon  the  boards  of 
supervisors  by  said  act  was  limited  to  certain 
classes  of  counties.  As  regards  this  latter 
point,  the  case  cannot  be  considered  as  au- 
thority upon  the  question  which  we  are  now 
considering.  This  case  of  Dougherty  v.  Aus- 
tin, supra,  is  the  only  case  to  which  we  have 
been  referred  by  counsel,  or  which  we  have 
been  able  to  discover,  which  seems  to  have  a 
direct  bearing  upon  the  present  controversy; 
and  after  giving  it  a  very  careful  considera- 
tion, although  entertaining  for  the  ability  and 
learning  of  that  court  the  highest  regard,  we 
are,  nevertheless,  unable  to  adopt  either  the 
reasoning  of  the  majority  or  the  conclusion 
reached  by  them  in  the  settlement  of  this 
question. 

It  seems  to  us  that  the  determination  of  this 
question  lies  within  a  very  narrow  compass. 
The  question  is,  what  is  meant  by  the  term 
"officer,"  as  used  in  the  section  of  the  con- 
stitution under  consideration?  And  it  seems 
to  us  that  the  answer  is  suggested  by  a  con- 
sideration of  the  section,  and  what  it  calls  up- 
on the  legislature  to  do.  It  requires  the  leg- 
islature to  provide— First,  by  general  and  uni- 
form laws,  for  the  election  of  county  officers 
(not  deputies  or  assistants);  second,  to  pre- 
scribe their  duties;  third,  to  fix  their  terms  of 
office;  and,  lastly,  to  regulate  the  compensa- 
tion of  "such  officers."  The  whole  scope  of 
the  provision  relates  to  the  "officer,"  and  to 
him  alone.  It  is  for  his  election  that  provi- 
sion is  to  be  made  by  the  legislature;  it  is  his 
term  of  office  that  Is  to  be  fixed;  and  it  is 
equally  true  that  it  Is  only  his  compensation 
that  the  legislature  is  required  to  regulate; 
and,  if  we  are  right  in  this  construction,  then 
it  necessarily  follows  that,  as  to  needful  depu- 
ties and  assistants,  the  section  Imposes  no 
legislative  restrictions  or  limitations,  and  the 
legislature  Is  left  In  precisely  the  same  condi- 
tion, and  with  the  same  power  and  authority 
as  concerns  the  subject  of  this  litigation,  viz. 
the  deputy  county  clerk  of  Clallam  county, 
that  it  would  have  been  in  had  section  5  of 
article  11  never  been  incorporated  in  the  con- 
stitution. By  thus  construing  It,  we  give  to 
the  term  "officer"  its  common,  ordinary,  and 
accepted  meaning,— a  meaning  which  permits 
this  legislative  enactment  to  stand;  and  we 
do  not  consider  that  there  is  either  reason  or 
necessity  for  straining  it  from  its  usual  to  a 
restricted  sense,  when  the  "result  of  such  con- . 
struction  is  to  upset  a  statute."    The  view 


which  the  learned  majority  of  the  CaHforaa 
court  has  taken  of  the  subject  In  the  case  of 
Dougherty  v.  Austin  seems  to  deny  the  ex- 
istence of  any  distinction  between  the  "(offi- 
cer" and  the  deputy,  and  the  term  "officer" 
seems  to  have  been  rendered  so  as  to  iocradr 
deputies  and  all  needful  assistants.  Doubt- 
less, many  instances  might  arise  requiring 
such  construction;  but  as  we  can  only  adopt 
it  at  the  expense  of  declaring  a  solemn  act  of 
the  legislature  void,  thereby  causing  confasSaa 
and  great  public  inconvenience  throng  hoc 
the  state,  we  are  constrained  to  reject  it.  1 
deputy  county  clerk  is  not  a  county  officer. 
Jeffries  v.  Harrington,  17  Pac.  (Colo.)  5C6; 
Warwick  v.  State,  25  Ohio  St  24.    "The  'offi- 
cer' is  distinguished  from  the  employe  in  the 
greater  importance,  dignity,  and  independenc- 
of  his  position;  in  being  required  to  take  as 
official  oath,  and  perhaps  to  give  an  official 
bond;  in  the  liability  to  be  called  to  accooct 
as  a  public  offender  for  misfeasance  or  non- 
feasance in  office;  and  usually,  though  net 
necessarily,  in  the  tenure  of   his  position." 
Throop  v.  Langdon,  40  Mich.  673  (per  Cootej. 
J.).    This  view  of  the  subject  appears  to  haTe 
been  overlooked  by  the  learned  court  in  the 
California  case,  or  else  to  have  been  regarded 
tas  unworthy  of  consideration,  but  to  oar 
minds  it  is  of  controlling  importance.  The 
whole  scope  of  the  constitutional  provision  re- 
lates to  the  officer,  and  not  necessarily  to  mere 
clerks  and  deputies.    True,  the  constitution 
provides  that  the  legislature  shall  regulate 
the  compensation  of  such  officers  In  propor- 
tion to  their  duties,  etc.;  but  we  cannot  aee 
that  this  required  the  legislature  to  fix  a  tamp 
sum  from  which  he  would  be  required  to  pay 
all  deputies  and  needful  assistants,  which  wa* 
the  course  of  legislation  first  pursued  in  Cali- 
fornia.   "In  proportion  to  their  duties"  might 
well  mean  that,  in  regulating  the  compensa- 
tion as  between  the  different  officers  of  the* 
county,  regard  should  be  had  to  the  difference 
in  the  character  of  services  required  of  tbem. 
For  instance,  the  duties  devolving  upon  a 
prosecuting  attorney  of  a  county  are  Terr 
dissimilar  to  those  of  the  county  coroner  or 
assessor;  hence,  in  a  relative  sense,  the  legis- 
lature are  by  this  provision  required  to  rege- 
late the  compensation  of  the  officers  "in  pro- 
portion to  their  duties,"  and  this,  we  think. 
Is  all  that  is  meant  by  that  portion  of  the  sec- 
tion under  consideration.     At  least.  It  oajdtf 
not  to  receive  a  narrow  construction  vhen  • 
legislative  enactment  is  imperiled  there*. 
To  give  to  these  words  the  restricted  mean- 
ing, and  to  render  them  in  a  narrow  sense  » 
not  required  by  any  rule  of  construction  wtft 
which  we  are  familiar.      Hence  it  follow* 
that  the  limitations  imposed  upon  the  legisia- 
tive  authority  by  the  provisions  of  section  5, 
art.  11,  relate  only  to  the  officers  of  the  coua- 
ty,-i.  e.  to  the  persons  elected  to  flfi  the  of- 
fices, as  distinguished  from  mere  clerks  or 
deputies;  and  that,  as   to  clerks  or  otimt 
whose  services  may  be  requisite  or  necessary 
to  the  discharge  of  the  business  of  a  parnco- 
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lar  office,  the  subject  is  left,  so  far  as  the  con- 
stitution Is  concerned,  to  the  wisdom  of  the 
legislature,  untrammeled  and  unfettered  by 
any  restrictions  or  limitations.  Such  being 
the  case,  had  the  legislature  the  power  to  con- 
fer upon  the  county  boards  the  authority  to 
employ  assistants  of  the  county  officers  at  the 
expense  of  their  respective  counties? 

It  is  very  generally  laid  down  by  law  writ- 
ers that  the  power  to  make  laws  cannot  be 
delegated  by  the  body  in  which  that  power 
is  reposed.  "Where  the  sovereign  power  of 
the  state  has  located  the  authority,  there  It 
mast  remain;  and,  by  the  constitutional 
agency  alone,  the  laws  must  be  made  until 
the  constitution  Itself  Is  changed."  Cooley, 
Const.  LIm.  (5th  Ed.)  p.  139.  "But,"  says 
that  eminent  jurist,  "this  maxim  that  legis- 
lative power  must  not  be  delegated  •  *  * 
is  to  be  understood  In  the  light  of  the  Imme- 
morial practice  of  this  country  and  of  Eng- 
land, which  has  always  recognized  the  pro- 
priety and  policy  of  vesting  in  municipal  or- 
ganizations certain  powers  of  local  regula- 
tion in  respect  to  which  the  parties  immedi- 
ately interested  may  fairly  be  supposed  to  be 
more  competent  to  judge  of  their  needs  than 
any  central  authority."  And  courts  do  not 
regard  this  practice  as  obnoxious  to  the  con- 
stitutional principle  that  the  power  conferred 
upon  the  legislature  to  make  laws  cannot 
be  delegated  to  any  other  body  or  authority; 
and  we  think  the  subject-matter  of  the  pro- 
viso contained  in  section  2  of  the  act  of  1890, 
above  set  out,  falls  within  the  exception  in 
favor  of  local  regulation,  and,  as  such,  Is  not 
a  delegation  of  legislative  power.  The  au- 
thority conferred  arid  the  duty  imposed  by 
this  section  are  not  legislative,  but  adminis- 
trative; and  we  think  it  a  very  general  and 
proper  legislative  practice  to  delegate  to  com- 
missioners and  other  municipal  officers  the 
power  to  do  many  administrative  acts  which 
the  legislature  might  undoubtedly  do  itself. 
It  rests  upon  the  convenience  of  such  ar- 
rangement, and  obviates  the  difficulties  in 
the  way  of  making  direct,  suitable,  legisla- 
tive provision.  Indeed,  appellant  concedes 
the  legislative  authority  to  pass  the  act,  un- 
less It  Is  cut  Off  by  said  section  5  of  the  con- 
stitution. , 

The  second  proposition  does  not  require 
such  extended  consideration.  We  do  not 
think  that  the  effect  of  the  order  of  the 
board  of  commissioners  in  question  was  to 
increase  the  salary  of  the  county  clerk  of 
Clallam  county.  It  is  clear  that  the  legis- 
lature of  this  state,  in  fixing  the  compensa- 
tion of  the  several  county  officers,  Intended 
the  sum  so  fixed  as  compensation  to  the  offi- 
cers only;  and  this,  as  we  have  seen,  is  all 
that  the  constitutional  provision,  mandatory 
though  It  be,  required  the  legislature  to  do. 
This  court  will  take  notice  of  the  fact  that  In 
many  counties  of  the  state  the  volume  of 
public  business  pertaining  to  certain  officers 
Is  so  great  as  to  necessitate  the  employment 
of  assistants,  the  cost  of  which  necessarily 
v.39i\no.9— 62 


greatly  exceeds  the  amount  fixed  by  the  leg- 
islature as  salary  of  the  officer.  Our  whole 
legislative  policy,  since  the  adoption  of  the 
constitution  in  regard  to  this  subject,  has 
been  to  allow  the  commissioners  of  the  sev- 
eral counties  to  make  provision  for  this  as- 
sistance at  the  charge  of  the  respective  coun- 
ties. To  avoid  any  possible  doubt  as  to  the 
legislative  meaning,  section  2  of  the  act  of 
March  26,  1890,  above  quoted,  was  adopted. 
A  directly  opposite  course  of  legislation  was 
pursued  In  California.  Instead  of  fixing  the 
compensation  of  the  officer,  and  making  sep- 
arate provision  for  the  payment  of  necessary 
assistants  to  him,  the  legislature  of  that 
state,  as  already  noticed,  provided  for  a  lump 
sum  out  of  which  he  was  required  to  pay 
needful  assistants.  It  follows  that,  inasmuch 
as  section  2  of  the  act  of  1890  was  in  force 
and  effect  at  the  time'  the  Intervener  was 
elected  and  Inducted  into  office,  the  constitu- 
tional provision  prohibiting  the  Increasing  of 
salary  during  the  term  of  office  was  In  no 
wise  violated  by  the  order  of  the  commis- 
sioners allowing  the  intervener  a  deputy,  at 
the  charge  of  Clallam  county. 

The  third  proposition  contended  for— viz. 
that  the  effect  of  the  act  Is  to  destroy  the 
uniformity  of  the  operation  of  the  law— does 
not  Impress  us  with  any  force.  The  case  of 
Dougherty  v.  Austin,  for  the  reasons  already 
pointed  out,  Is  not  In  point  upon  this  propo- 
sition. Ours  Is  a  general  provision  of  law, 
applicable  to  all  classes  of  counties,  the  exer- 
cise of  the  power  or  duty  imposed  upon  the 
commissioners  depending  upon  the  condition 
of  the  public  business  in  a  given  county; 
like  conditions  insuring  like  results. 

As  to  the  final  contention  of  counsel,— that 
the  court  erred  In  permitting  the  county  clerk 
to  intervene  in  the  action,— without  stopping 
to  consider  the  question  of  the  regularity  of 
the  proceeding,  It  is  sufficient  to  say  that 
permitting  him  to  do  so  In  this  case  did  not 
operate  to  the  prejudice  of  the  appellant  In 
any  way. 

The  Judgment  appealed  from  will  be  af- 
firmed. 


HOYT,  C.  J.,  and  ANDERS,  J.,  concur. 


(11  Wash.  492) 

TACOMA  MILL  CO.  v.  SHERWOOD  et  al. 

(Supreme  Court  of  Washington.   March  25, 
1895.) 

Notice  of  Appbal  —  Negotiable  Ixstrcmbntb— 
Pakol  Evidence. 

1.  Where  the  notice  of  appeal  is  served  on 
one  appearing  of  record  as  attorney,  and  it  does 
not  appear  that  any  substitution  of  attorneys 
was  made,  the  appeal  will  not  be  dismissed  on 
the  ground  of  improper  service. 

2.  Parol  evidence  is  not  admissible  to  prove 
that  one  whose  name  appears  on  a  note  as  a 
joint  maker  signed  it  with  the  understanding 
that  he  was  not  to  be  held  liable  thereon. 

3.  Where  notes  sent  to  a  person  by  mail, 
for  his  signature,  were  signed  by  him  immedi- 
ately below  the  maker's  name,  a  letter  writ- 
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ten  by  him  to  the  maker,  stating  that  he  had  | 
"indorsed  and  returned"  the  notes,  cannot  be 
construed  as  reducing  his  liability  to  that  of  an 
indorser;  it  appearing  that  he  fully  understood 
the  effect  of  his  signature,  as  given. 

4.  Parol  testimony  is  .  not  admissible  to 
show  that  one  signing  a  note  as  maker  is  in  fact 
only  an  indorser. 

Appeal  from  superior  court,  Snohomish 
county;  John  O.  Denney,  Judge. 

Action  by  the  Tacoma  Mill  Company 
against  E.  D.  Sherwood  and  John  B.  Ault 
Judgment  for  defendant  Ault,  and  plaintiff 
appeals.  Reversed. 

Crowley,  Sullivan  &  Grosscup,  for  appel- 
lant  Ault  &  Munns,  for  respondent. 

SCOTT,  J.  This  action  was  commenced  In 
the  superior  court  of  Pierce  county  by  the 
Tacoma  Mill  Company  against  E.  D.  Sher- 
wood and  John  B.  Ault,  to  recover  the  amount 
claimed  to  be  due  upon  two  promissory  notes, 
each  for  $1,297  and  a  few  cents.  Both  de- 
fendants appeared  by  H.  G.  Munns,  as  at- 
torney, and  filed  a  general  demurrer  to  the 
complaint  At  the  time  of  filing  the  demur- 
rer said  defendants  moved  for  a  change  of 
venue  to  Snohomish  county,  which  was  grant- 
ed. The  demurrer  was  overruled,  and  the 
defendant  Sherwood  filed  no  answer.  De- 
fendant Ault  answered,  and  the  cause  pro- 
ceeded to  trial  as  against  him.  A  verdict 
and  judgment  being  rendered  in  his  favor, 
plaintiff  appealed. 

The  respondent  moves  to  strike  the  state- 
ment of  facts,  and  to  dismiss  the  appeal,  on 
the  ground  of  failure  to  serve  the  notice  ot 
appeal  and  notice  to  settle  the  statement  It 
is  admitted  that  due  service  was  made  on 
said  H.  G.  Munns,  but  It  is  contended  that 
Munns  only  appeared  for  the  defendants  in 
the  superior  court  of  Pierce  county,  and  that 
after  the  cause  was  transferred  to  Snoho- 
mish county  he  was  no  longer  an  attorney 
therein.  It  does  not  appear  that  any  substi- 
tution of  attorneys  was  made,  and  said 
Munns  continued  to  be  an  attorney  of  record 
for  defendants.  In  view  of  this,  a  proper 
service  was  made,  and  the  motion  is  denied. 

It  appears  that  the  defendant  Sherwood 
was  conducting  a  logging  business  In  Snoho- 
mish county;  that  he  was  indebted  to  de- 
fendant Ault  in  the  sum  of  $3,500;  that  he 
executed  a  chattel  mortgage  to  Ault  upon  all 
of  his  logs,  in  the  sum  of  $7|p00,  to  secure 
the  Indebtedness  aforesaid,  and  such  further 
advances  as  Ault  might  make  to  assist  Sher. 
wood  in  getting  his  logs  to  market,  which 
logs  the  Tacoma  Mill  Company  was  buying. 
Ault  being  unable  to  furnish  any  more 
money,  Sherwood  applied  to  the  Tacoma  Mill 
Company  therefor,  and  was  informed  that 
they  would  furnish  him  the  money  applied 
for  if  Ault  would  execute  the  notes  with  him. 
Thereupon  the  two  notes  in  question  -wen> 
prepared,  signed  by  Sherwood,  and  sent  by 
the  Tacoma  Mill  Company  to  Ault,  who  also 
signed  them,  immediately  under  Sherwood's 


name,  and  returned  them  by  mall  to  the 
plaintiff.  At  the  time  the  notes  were  exe- 
cuted, Sherwood  was  indebted  to  the  plain- 
tiff In  the  sum  of  $1,344  and  some  cents,  and 
$600  in  money  was  thereafter  sent  by  the 
plaintiff  to  Ault  and  Sherwood  was  credited 
with  the  sum  of  $650  for  supplies  to  be  fur- 
nished in  the  future,  the  whole  making  up 
the  amount  and  consideration  of  the  notes. 
Two  defenses  were  set  up  by  the  defendant 
Ault  to  the  notes  in  question.  The  first  one 
was  that  he  executed  the  notes  under  a  parol 
understanding  or  agreement  that  he  was  not 
to  be  liable  thereon,  but  that  the  same  were 
executed  by  him  for  the  purpose  of  allowing 
the  plaintiff  to  come  In  under  the  mortgage 
previously  given  by  Sherwood  to  Ault  and 
that  according  to  such  understanding,  he 
was  to  be  paid  first  out  of  the  proceeds  of  the 
logs.  This  testimony  was  admitted  over  th«» 
objection  of  the  plaintiff.  It  Is  contended 
that  the  same  was  Incompetent  on  the  ground 
that  parol  testimony  was  Inadmissible  to 
vary  the  terms  of  the  written  Instruments, 
and  we  are  of  the  opinion  that  the  point  is 
well  taken.  A  great  many  authorities  have 
been  submitted  by  the  respondent  as  support- 
lng  his  contention,  but  we  do  not  think  any 
of  them  go  to  the  extent  claimed.  The  exe- 
cution of  the  notes  was  admitted  by  Ault, 
and  the  consideration  therefor  was  clearly 
proved.  Ault  admitted  having  personally  re- 
ceived the  $600  in  money  from  the  plaintiff 
on  these  notes  after  their  execution,  although 
he  claims  that  he  received  and  disbursed  it 
for  Sherwood's  benefit  The  purport  of  this 
defense  was  to  show  that  Ault  was  not  to  bt 
liable  upon  the  notes  in  any  event  and  the 
effect  was  to  render  his  signature  thereto  ot 
no  value  whatever.  The  law  will  not  per« 
mit  the  maker  of  a  note,  where  there  Is  a 
consideration,  to  show  an  oral  agreement 
that  he  was  not  to  be  liable  at  all  on  the 
note.  It  has  been  frequently  held  that  a  per- 
son signing  a  note  on  its  face  may  show  that 
he  signed  It  as  a  surety,  and  not  as  a  prin- 
cipal, but  none  of  the  cases  go  so  far  as  to 
hold  that  he  can  show  he  was  not  to  be  lia- 
ble In  any  wise. 

The  next  defense  was  that  Ault  was  an 
Indorser  on  the  notes;  that  they  were  not 
presented  for  payment,  and  notice  given  to 
him  as  an  Indorser;  and  that  therefore,  his 
liability  was  extinguished.  It  appears  that 
at  the  time  he  transmitted  the  notes  to  the 
plaintiff  he  inclosed  therewith  a  letter  stat- 
ing that  he  had  "Indorsed  them."  He  claims 
that  in  consequence  thereof  he  can  only  be 
held,  if  at  all,  as  an  indorser.  No  reason  Is 
offered  for  not  writing  his  name  upon  the 
back  of  the  notes,  instead  of  signing  them  as 
a  maker.  He  does  not  claim  that  he  was 
misled  in  any  way  In  executing  the  notes, 
or  that  he  misunderstood  the  apparent  effect 
thereof.  In  fact  it  appears  that  he  was  an 
attorney  at  law.  He  does  not  even  claim 
that  he  intended  to  sign  the  notes  differently 
than  he  did  sign  them,  but  he  contends  that 
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the  notes  and  the  letter  In  question  should 
be  construed  together,  as  one  Instrument, 
and  that  the  effect  was  to  render  him  liable 
only  as  an  indorser.  If  the  usual  and  tech- 
nical meaning  is  to  be  given  to  the  word  "In- 
dorser," In  this  instance,  it  is  apparent  that 
the  letter  was  in  direct  conflict  with  the 
notes,  and  the  question  is,  which  should  gov-. 
ern?  It  Is  not  difficult  of  solution,  for  Anlt 
himself  was  responsible  for  the  conflict,  and, 
It  seems,  carelessly  so,  if  he  only  Intended  to 
be  held  as  an  indorser,  and  the  notes  and 
letter  should  be  most  strongly  construed 
against  him.  It  is  true,  the  letter  transmit- 
ting the  notes  said  that  he  had  indorsed 
them,  but  it  appeared  just  as  plainly  by  the 
notes  that  he  had  signed  them  as  a  maker. 
He  placed  his  name  upon  the  face  of  the 
notes  intentionally,  and  delivered  them  as  a 
present  contract;  and  the  plaintiff  was  Jus- 
tified in  receiving  the  notes,  and  in  holding 
Ault  as  a  maker,  under  the  circumstances. 
In  fact,  it  would  appear  as  though  the  word 
"indorsed"  had  been  used  in  the  letter  in- 
advertently, or  In  the  sense  of  having  signed 
them,,  rather  than  in  its  strict  technical 
sense. 

It  is  contended  that,  independent  of  this, 
Anlt  could  show  the  character  in  which  he 
executed  the  notes,  and  could  show  that,  al- 
though he  signed  upon  the.  face  of  the  notes, 
he  did  so  as  an  indorser  only.  Much  has 
been  written  upon  this  subject,  and  it  would 
be  an  Interminable  as  well  as  practically 
useless  task  to  undertake  to  review  the  nu- 
merous cases.  A  majority  of  the  courts 
have  held  that  the  maker  of  a  Joint  and  sev- 
eral promissory  note  may  show  by  parol  tes- 
timony whether  he  signed  the  note  as  a 
principal  or  as  a  surety,  with  knowledge  of 
the  payee.  The  reason  for  this  is  well  stated 
In  the  case  of  Hubbard  v.  Ouerney,  64  N.  Y. 
457,  to  be  as  follows:  "The  contract  was  In 
all  respects  the  same  whether  the  defend- 
ant was  principal  or  surety.  In  either  case 
it  was  an  absolute  promise  to  pay  one  thou- 
sand dollars  one  day  after  date,— nothing 
more  and  nothing  less.  There  is  neither  con- 
dition nor  contingency.  It  would  have  been 
precisely  the  same  contract  if  the  defendant 
had  added  the  word  'surety'  to  his  name.  The 
addition  of  that  word  would  not  have  varied 
it  in  the  slightest  degree.  The  only  service 
it  would  have  performed  would  have  been 
to  give  notice  to  the  other  party  of  the  fact 
If  this  Is  shown  aliunde,  it  would  have  been 
equally  effective.  *  *  ♦  It  is  an  extrinsic 
circumstance,  not  affecting  the  contract 
made,  but  which  operates,  when  knowledge 
of  It  Is  brought  home  to  the  creditor,  to  pre- 
vent him  from  changing  the  contract,  or 
making  a  different  one  with  the  principal 
debtor,  without  the  consent  of  the  surety,  or 
from  releasing  any  security  held  for  the  pay- 
ment of  the  debt,  and  Imposes  the  duty  of 
enforcing  the  contract,  when  due,  upon  re- 
quest of  the  surety.  The  right  to  do  these 
acts,  or  omit  to  perform  such  duty,  in  no 


legal  sense  belongs  to,  or  Is  Included  within 
the  terms  or  legal  effect  of,  the  contract." 
It  has  also  been  held.  In  suits  between  in- 
dorsers  upon  a  note,  that  it  may  be  shown 
that  their  liability  is  a  Joint  instead  of  a 
succeeding  one;  but  this  was  upon  the  ground 
that  the  contract,  in  such  case,  Is  one  im- 
plied by  law,  and  that  it  was  not  In  violation 
of  the  rule  as  to  admitting  parol  testimony  to 
vary  a  written  instrument.  But  none  of  these 
cases  sustain  the  proposition  contended  for 
here.  The  liability  assumed  by  a  surety  up- 
on a  note  Is  essentially  different  from  that 
assumed  by  an  indorser.  The  surety  is  lia- 
ble the  same  as  the  principal.  It  is  true, 
the  payee  may  not  enter  into  a  subsequent 
contract  with  the  principal  of  the  note,  ex- 
tending the  time  of  payment,  etc.,  without 
the  surety's  consent,  and  still  hold  him.  But 
as  to  the  indorser  the  situation  is  entirely 
different  Upon  the  maturity  of  the  note 
the  holder  Is  called  upon  to  take  some  action, 
In  case  of  nonpayment  to  maintain  his  claim 
against  the  Indorser;  and,  if  proof  was  to  be 
admitted  that  a  person  signing  a  note  as  a 
maker  was  in  fact  only  an  indorser,  it  would 
he  a  plain  violation  of  the  rule  as  to  admit- 
ting proof  of  a  contemporaneous  parol  agree- 
ment to  vary  the  terms  of  a  written  instru- 
ment No  case  has  been  called  to  our  atten- 
tion where  any  court  has  held  that  the  maker 
of  a  note  may  show  by  such  testimony  that 
he  was  simply  to  be  held  as  an  Indorse*. 

In  support  of  the  respondent's  contention 
that  he  should  only  be  held  as  an  Indorser, 
It  was  claimed  that  he  signed  the  notes  after 
their  delivery  to  the  plaintiff.  We  do  not 
think  this  is  sustained  by  the  proofs,  as  it 
substantially  appears  from  his  own  testimo- 
ny that  the  notes  had  not  been  delivered, 
but  had  been  previously  signed  by  Sherwood, 
and  left  with  the  plaintiff,  for  the  plaintiff 
to  transmit  to  Ault  This  was  done,  and 
after  Ault  had  signed  and  returned  the  notes 
the  remainder  of  the  consideration,  above 
the  existing  indebtedness  of  Sherwood  to  the 
plaintiff,  was  paid.  And,  under  the  weight 
of  the  authorities,  a  person  writing  his  name 
upon  the  back  of  a  note  before  delivery  will 
be  held  as  guarantor  or  maker,  and  not  as 
indorser. 

The  appellant  has  requested,  in  case  its 
contentions  In  the  premises  are  sustained, 
that  the  cause  be  remanded,  with  Instruc- 
tions to  enter  up  a  judgment  in  its  favor  upon 
the  notes.  No  objection  was  made  thereto 
by  the  respondent  There  seems  to  be  no 
controversy  as  to  the  facts,  which  were  prop- 
erly admissible  In  evidence,  and  therefore 
the  request  will  be  granted.  The  Judgment 
is  reversed,  and  the  cause  remanded,  with 
Instructions  to  enter  a  Judgment  In  favor  of 
the  plaintiff  against  the  defendants  for  the 
amount  due  upon  the  notes,  and  for  the  attor- 
ney's fee,  to  be  fixed  as  stipulated. 

HOYT,  ANDERS,  and  GORDON,  JJ„  cob- 
cut. 
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(5  Wyo.  102) 

PEABODY  t.  HUTTON.  . 
(Supreme  Court  of  Wyoming.   April  4,  1895.) 
executors  and  administrators— claim8  against 
Estate. 

The  invalidity  of  an  order  of  the  pro- 
bate court  transferring  a  decedent's  property 
to  an  administrator  with  the  will  annexed,  up- 
on his  giving  bond  to  pay  the  debts  of  the  es- 
tate, does  not  entitle  a  creditor  thereof  to  have 
a  portion  of  the  property  applied  to  the  dis- 
charge of  his  judgment  against  the  administra- 
tor, except  in  due  course  of  administration. 

On  rehearing.    Motion  denied. 

For  former  opinion,  see  37  Pac.  694. 

CONAWAY,  J.  Plaintiff  in  error  still  con- 
tends that  the  judgment  against  George  L. 
Hutton,  to  satisfy  which  he  seeks  to  sub- 
ject the  property  In  controversy  to  sale  upon 
execution,  is  a  Judgment  against  George  L. 
Hutton,  as  administrator  of  -  the  estate  of 
Rowena  H.  Hutton,  deceased;  also,  that  the 
order  of  the  probate  court  transferring  this 
property  to  George  L.  Hutton,  upon  his  exe- 
cuting a  bond  to  pay  the  debts  of  the  estate, 
is  void.  If  this  aU  be  true,  It  results  that 
there  has  been  no  administration  of  the  es- 
tate, and  no  ascertainment  of  its  assets  and 
liabilities.  It  does  not  entitle  plaintiff  In  er- 
ror to  have  the  property  In  controversy,  or 
any  portion  of  it,  applied  to  the  discharge  of 
his  claim,  in  whole  or  in  part,  except  in  due 
course  of  administration.  Rehearing  denied. 

POTTER  and  SCOTT,  JJ.,  concur. 


(6  Colo.  App.  1) 

OWERS  et  al.  v.  OLATHE  SILVER  MIN. 
CO.,  Limited,  et  al. 

(Court  of  Appeals  of  Colorado.    March  11, 
1895.) 

Attorney  and  Client  —  Purchase  of  Adverse 
Interest— Plea  of  Limitations— Time  for  Fil- 
ing—Secondary  Evidence— Record  of  Deed. 

1.  An  application,  a  year  and  a  half  after 
the  issues  in  the  case  were  made  up,  to  file  an 
amended  answer  setting  up  the  statute  of  limita- 
tions, was  properly  refused. 

2.  A  stockholder  of  a  corporation,  while  act- 
ing as  its  attorney,  purchased  an  adverse  inter- 
est in  its  property  sold  at  a  sheriff's  sale,  and  sold 
to  others  undivided  interests  in  the  property  so 
purchused.  and  afterwards  brought  suit  and  ob- 
tained judgment  for  services  as  attorney  during 
the  period  covered  by  such  adverse  transactions. 
Held,  that  a  court  would  be  warranted  in  reject- 
ing and  disregarding  his  claim  of  title,  as  being 
a  fraud  on  his  employer. 

3.  Gen.  St.  §  217,  providing  that  unacknowl- 
edged deeds  may  be  read  in  evidence  if  their  ex- 
ecution be  otherwise  proved,  an  unrecorded  deed 
given  by  a  foreign  corporation  maybe  introduced, 
upon  proof  of  its  execution  by  the  corporate 
charter  and  official  acts  and  resolutions. 

4.  When  a  deed  is  in  the  custody  of  a  for- 
eign court,  from  which  it  cannot  be  taken,  the 
record  of  the  deed  is  admissible. 

Appeal  from  district  court.  Lake  county. 

Action  by  trustees  against  the  olathe  Silver 
Mining  Company,  Limited,  and  others  to 
foreclose  a  deed  of  trust.    From  a  judgment 


for  plaintiffs,  defendants  other  than  said 
company  appeal.  Affirmed. 

Appellants  were  defendants  below,— a  suit 
in  equity,  brought  by  trustees  to  foreclose 
a  deed  of  trust  upon  40  acres  of  mining  land 
In  the  county  of  Lake,  to  secure  payment  of 
debenture  bonds  for  £25,000,  issued  in  Eng- 
land. In  May,  1881,  the  defendant  the  Ola- 
the Silver  Mining  Company,  Limited,  was  or- 
ganized in  London  under  the  joint-stock  com- 
pany acts  of  England  of  1860  to  1880. 
About  the  middle  of  July,  1881,  the  company 
purchased  from  one  George  Berry  the  40 
acres  of  mines  above  mentioned  for  £100,600 
sterling,  £50,000  of  which  was  to  be  paid 
in  cash  and  £50,000  in  shares  of  the  com- 
pany. Berry  conveyed  the  property  by  deed. 
The  company  paid  of  the  purchase  price 
50,000  shares  of  the  capital  stock  and  £31,- 
140  cash,  leaving  a  balance  due  Berry  of 
£18,860.  By  the  articles  of  association  the 
company  was  authorized  to  borrow  money, 
issue  debenture  bonds  In  payment,  and  se- 
cure the  same  by  mortgage  upon  its  prop- 
erty. The  sum  of  £18,860,  due  and  owing  to 
Berry,  remaining  unpaid,  on  the  17.th  of 
July,  1882,  Berry  agreed  to  take  l.JsSd  mort- 
gage debenture  bonds  of  £10  each  In  full  sat- 
isfaction and  discharge  of  his  debt.  On  the 
24th  of  July,  1882,  the  board  of  directors  of 
the  company  met,  and  by  a  resolution  of 
that  date  concluded  to  issue  debenture  bonds 
to  the  amount  of  £25,000,  secured  by  mort- 
gage upon  the  property  of  the  company 
above  mentioned,  of  which  amount  Berry 
was  to  receive  bonds  to  the  value  of  £18,860, 
and  the  proceeds  of  the  remaining  bonds, 
amounting  to  £6,140,  were  to  be  sold,  or  used 
for  obtaining  money  for  development  and 
working  capital.  A  mortgage  of  the  40 
acres  of  mineral  land  in  Lake  county  was 
executed  to  secure  the  £25,000  Issue  of  bonds. 
Shortly  after  its  execution,  the  deed  of  con- 
veyance from  Berry  to  the  company  was  re- 
corded In  Lake  county,  in  this  state,  and  on 
the  21st  of  October,  1882,  the  deed  of  trust 
or  mortgage  was  filed  for  record  In  the  same 
county.  The  bonds  of  Berry  were  delivered 
to  and  received  by  him.  Of  the  remaining 
bonds,  218  were  sold  for  cash  at  par  value, 
and  110  were  deposited  with  creditors  as  se- 
curity; the  total  number  of  bonds  Issued  be- 
ing 2,214  of  £10  each,  drawing  Interest  at 
8  per  cent  per  annum.  Of  the  bonds  issued 
by  the  company  2,500  of  £10  each  had  six 
coupons  attached,  each  for  the  payment  of 
one-half  year's  interest  Thomas  Eyre 
Foakes,  Herman  Carl  Schultz,  and  Theodore 
H.  Lowe  were  made  trustees  in  the  deed 
trust.  On  November  19,  1885,  Schultz  died, 
and  Harold  Carter  was  appointed  to  succeed 
him.  On  May  20, 1886,  Foakes  resigned,  and 
Thomas  A.  Masey  was  appointed  his  suc- 
cessor; and  before  the  bringing  of  this  suit 
Masey  resigned,  and  John  Gaekell  was  ap- 
pointed his  successor.  The  number  of  bonds 
held  by  the  plaintiffs  at  the  time  of  bring- 
ing suit  aggregated   1,257   of  £10  each. 
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amounting  to  £12,570,  interest  upon  them, 
£(5,513;  total,  £19,083,  or,  in  round  numbers 
in  federal  currency,  over  $05,000.  The  bonds 
were  due  and  payable  on  the  1st  day  of  Au- 
gust,* 1885.  The  company  defendant,  made 
default,  and  paid  neither  principal  nor  in- 
terest Appellants  Owers,  Scott,  and  Man- 
ning and  some  others  claimed  to  be  the  own- 
ers of  the  mortgaged  mining  property  as  ten- 
ants in  common,— First,  by  virtue  of  a  sale 
of  the  property  made  on  the  14th  day  of  De- 
cember, 1884,  by  the  sheriff,  under  an  execu- 
tion against  the  property  of  the  defendant 
company,  and  a  conveyance  under  such  sale; 
second,  defendant  Owers  claimed  a  lien  upon 
the  property  by  virtue  of  a  judgment  against 
the  defendant  mining  company  for  $2,000, 
date  not  given,  but  long  subsequent  to  the 
execution  and  record  of  the  deed  of  trust. 
While  this  action  was  pending,  in  June,  1891, 
the  defendant  company  went  into  voluntary 
liquidation  under  the  winding-up  acts.  An 
officer  appointed  by  the  high  court  of  chan- 
cery was  put  in  charge  of  its  affairs  and 
everything  pertaining  to  it.  By  the  com- 
plaint it  was  prayed  that  the  priority  of  dif- 
ferent Hens  be  decreed,  and  strict  foreclo- 
sure had  under  the  trust  deed.  The  defend- 
ant the  Ola  the  Company  filed  an  answer  by 
the  defendant  Owers,  appearing  as  its  at- 
torney, on  November  18, 1889.  Defendant  Ow- 
ers filed  his  answer  November  22, 1889.  The 
answer  of  defendant  Scott  and  Manning  was 
filed  January  29,  1890.  By  the  answer  of 
the  mining  company  Its  corporate  existence, 
and  the  purchase. of  the  mining  property  as 
alleged  in  the  complaint,  was  admitted,  and 
a  general  denial  of  all  other  allegations.  For 
a  special  defense  it  was  alleged  that  it  never 
received  any  consideration  for  any  of  the 
bonds  mentioned  in  the  complaint,  etc.  In 
the  answer  of  the  defendant  Owers  he  claim- 
ed to  be  an  owner  of  an  undivided  one-fourth 
Interest  in  the  property  by  virtue  of  a  sher- 
iff's sale  made  In  1884,  from  which  he  de- 
ralgned  his  title.  That  he  also  claimed  a 
lien  upon  the  property  by  a  judgment  ob- 
tained against  the  company,  for  $2,000,  in 
March,  1885.  Manning  and  Scott  answered 
that  they  each  were  owners  of  an  undivided 
one-eighth  of  the  property,  with  titles  under 
the  same  judgment  and  sale  in  1884  as  al- 
leged by  Owers.  Replications  were  filed  to 
these  answers  March  13,  1890.  On  July  30, 
1891,  defendant  Owers  made  application  to 
file  amended  answers  for  himself,  Manning, 
and  Scott,  based  upon  his  own  affidavit,  and 
tendered  the  proposed  amended  answer  of 
himself,  in  which,  in  addition  to  the  allega- 
tions contained  in  his  former  answer/  he 
pleaded  the  statute  of  limitations  of  three 
years,  and  also  the  general  statute  of  limita- 
tions of- six  yeara.  On  August  13,  1891,  the 
court  denied  the  application  for  leave  to  file 
a  plea  under  the  three-years  statute  of  limi- 
tations, and  allowed  a  plea  of  the  general 
statute  of  limitations  to  be  filed,  which  was 
filed;  and  the  answer  of  Manning  and  Scott 


was  amended  in  the  same  manner.  Defend- 
ant Owers  also  alleged  in  his  answer  that  in 
1883  he  was  regularly  appointed  attorney  of 
the  defendant  company;  that  the  officers, 
through  collusion  and  conspiracy,  claim  such 
appointment  was  revoked,  and  asked  leave 
to  file  the  answer  of  the  defendant  company, 
and  defend  it,  by  virtue  of  being  a  stock- 
holder. Upon  this  application  no  order  ap- 
pears to  have  been  made.  A  trial  of  the 
case  was  had  upon  the  evidence  of  the  plain- 
tiffs, defendants  offering  none,  resulting  in 
a  judgment  for  the  plaintiffs,  and  a  decree 
declaring  the  deed  of  trust  a  valid  and  exist- 
ing mortgage,  and  the  prior  lien  upon  the  prop- 
erty, and  ordering  the  property  to  be  sold, 
without  redemption,  by  the  trustees,  to  satis- 
fy the  claim  of  the  plaintiffs.  The  court  also 
found  that  the  defendant  Owers  was  the 
owner  in  fee  of  one-fourth  and  Manning  and 
Scott  of  one-eighth  of  the  property,  but  that 
such  title  and  Interest  were  subject  to  the 
mortgage  and  indebtedness  Involved  In  this 
suit 

Joseph  W.  Taylor,  Harvey  Rlddell,  and 
J.  M.  Maxwell,  for  appellants.  Chas.  C.  Par- 
sons and  F.  L.  Baldwin,  for  appellees. 

REED,  J.  Although  the  finding  of  the 
court  was  that  Owers  was  the  owner  of  tne 
undivided  one-fourth  and  Manning  and  Scott 
each  owners  of  one-eighth,  such  finding  was 
harmless,  as  the  court  further  found  such  in- 
terests were  subject  to  the  lien  of  the  deed 
of  trust;  but  we  are  at  a  loss  to  know  upon 
what  the  court  based  Its  decree  of  such  own- 
ership. It  was  alleged  in  the  pleadings,  and 
the  interest  of  Owers  stated  in  his  affidavit 
filed  in  support  of  his  motion  to  amend  the 
answer,  but  no  proof  was  offered  in  support 
of  or  to  establish  any  title  or  lien  in  any 
of  the  three  defendants  who  attempted  to 
contest  plaintiffs'  suit;  nor  was  any  proof 
offered  to  establish  the  claim  of  Owers  that 
he  was  a  stockholder.  Consequently,  as  far 
as  they  were  concerned,  the  result  was  equiv- 
alent to  a  default  The  appearance  of  Owers 
for  the  defendant  mining  company  was  at 
least  questionable.  No  authority  was  shown. 
It  was  stated  in  his  affidavit  that  he  was  duly 
appointed,  in  1883,  as  the  attorney,  but  the 
officers,  by  "conspiracy  and  collusion,"  claimed 
such  relation  or  authority  had  been  revoked; 
but  at  what  time  is  not  stated.  He  after- 
wards asked  to  be  allowed  to  defend  for  the 
company,  as  its  attorney,  by  reason  of  his 
being  a  stockholder;  and  that  be  was  a  stock- 
holder was  never  proved,  nor  the  motion 
granted.  As  he,  in  the  year  1884,  as  alleged, 
commenced  to  assert  title  through  a  judgment 
and  sale  of  the  property,  and  shortly  after 
obtained  a  judgment  for  $2,000  against  his 
client  which  he  asserted  as  a  lien,  it  would 
seem  that  if  the  authority  had  not  been  re- 
voked by  the  company,  his  own  acts  of  an- 
tagonism were  sufficient  to  sever  the  rela- 
tion. His  acts  were  so  inimical  to  the  rights 
and  interests  of  his  clients  as  to  conclusive- 
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Iy  show  the  ending  of  the  relation,  and  his 
knowledge  and  acquiescence.  And  In  his  affi- 
davit, filed  July  30,  1891,  he  alleges  that  at 
the  time  of  filing  the  answers  of  himself, 
Manning,  and  Scott,— as  late  as  January, 
1890,— he  was  Ignorant  of  the  default  of  the 
company  in  payment  of  interest,  and  the  vol- 
untary dissolution  of  the  company.  In  the 
conduct  and  disposition  of  this  suit  his  in- 
terests were  so  opposed  to  his  alleged  client, 
the  mining  company,  that  his  own  defense 
and  that  of  the  company  were  incompatible. 
Had  the  attention  of  the  court  been  called  to 
it,  or  his  authority  to  appear  called  for,  It 
must  have  resulted  in  his  answer  for  the 
company  being  stricken  out,  and  a  default 
taken  against  the  company.  As  it  was,  his 
relation  to  the  company  being  such  as  to  pre- 
clude his  appearance  to  represent  it,  and 
neither  he  nor  his  associated  defendants  hav- 
ing shown  any  interest  in  the  property  in 
controversy,  the  finding  and  decree  must  have 
gone  as  it  did  as  a  matter  of  course.  Except 
for  the  finding  of  the  court  that  the  parties 
had  interests  in  fee,  appellants  would  be  re- 
garded as  volunteers  in  the  litigation,  with- 
out any  legal  standing  in  this  court  upon  ap- 
peal. 

Plaintiffs  held  in  bonds  of  the  company  and 
accrued  interest  over  $80,000  against  the  prop- 
erty. The  alleged  interests  of  the  defendants 
was  the  result  of  a  judgment  of  $500,  di- 
vided into  fourths  and  eighths,  obtained  after 
the  mortgage,  and  asserted  as  a  title,  adverse- 
ly, while  the  principal  defendant  claimed  to 
be  the  attorney.  The  equity  of  the  decree,  un- 
der the  circumstances,  cannot  be  questioned, 
and  we  might  with  propriety  stop  at  this 
point,  and  affirm  the  findings  and  decree,  but 
the  zeal,  labor,  and  ability  expended  by  coun- 
sel for  appellants  demand  greater  considera- 
tion and  attention,  and,  although  the  defense 
appears  throughout  to  have  been  far  more 
technical  than  substantial,  it  was  maintained 
upon  the  trial  with  marked  ability,  and  is 
urged  in  the  same  manner  in  this  court 
There  are  16  assignments  of  supposed  errors. 
The  first:  That  the  court  erred  in  denying 
appellants'  motion  for  leave  to  plead  the  re- 
pealed statute  of  limitations  of  three  years. 
The  second  to  the  fifth,  both  inclusive,  are 
specific  allegations  of  error  in  the  admission 
of  evidence  of  the  plaintiffs.  The  remaining 
11  are  general  and  formal.  It  seems  hardly 
necessary,  in  assigning  errors,  to  print  a  page 
or  two  of  supposed  errors  dependent  upon  the 
preceding  ones,— conclusions  naturally  and  In- 
evitably following  the  finding  as  to  those  al- 
leged specifically.  Evidently  the  contention 
that  the  cause  of  action  was  barred  by  the 
general  statute  of  limitations  was  abandoned, 
but  in  appellants'  oral  argument,  quite  at 
length,  and  in  the  printed  argument  of  coun- 
sel, the  contention  is  that  the  act  repealing 
the  statute  of  three-years  limitation  was  un- 
constitutional and  void;  consequently,  that 
such  statute  was  in  force  and  available  as  a 
defense.  Much  time  and  labor  were  expended 


by  counsel  of  appellees  in  resisting  such  con- 
tention. The  right  to  interpose  the  plea  was 
based  upon  the  affidavit  of  defendant  Owere, 
filed  July  30,  1891,  in  which  he  says  that  at 
the  time  of  filing  his  answer  and  those  of 
Scott  and  Manning  he  was  under  the  Impres- 
sion and  belief  that  the  three-years  statute  of 
limitation  had  been  repealed,  and  that  the  act 
repealing  -it  and  fixing  the  time  at  six  years 
was  valid,  and  proceeds:  "That  the  district 
court  of  Arapahoe  county  has  recently  decid- 
ed that  the  said  act  of  1879,  which  purports 
to  repeal  said  section  1686,  Gen.  Laws,  and  to 
change  the  period  of  limitation  from  three  to 
six  years,  is  void,  not  having  been  properly 
enacted,  and  that  said  section  1686  is  still  in 
force,"  etc.,  and  asked  to  file  an  amended  an- 
swer, setting  up  not  only  the  three-years  lim- 
itation, but  also  the  general  act  of  six  years. 
Although  the  district  court  may  have  held 
as  stated,  it  not  being  a  court  of  last  resort, 
such  decision  was  far  from  being  conclusive 
of  the  question,  and  could  hardly  be  deemed 
a  proper  basis  for  the  action  of  a  court  of  con- 
current jurisdiction.  It  certainly  could  not 
be  regarded  as  a  reason  for  filing  a  plea  of 
the  six-years  statute  of  limitations.  We  do 
not  intend  to  discuss  or  decide  the  constitu- 
tionality of  the  act  repealing  the  three-years 
limitation  act  Suit  was  instituted  March  11, 
1889.  The  supposed  answer  of  the  Ola  the 
Company  by  defendant  Owers  was  filed  No- 
vember 18,  1889;  the  answer  of  Owers,  No- 
vember 22,  1889;  the  answer  of  Scott  and 
Manning,  January  29,  1890;  replications  filed 
February  17  and  March  19,  1890.  The  appli- 
cation to  plead  the  statutes  of  limitation  by 
amended  answer  was  made  July  30,  1891, 
nearly  a  year  and  a  half  after  the  issues  had 
been  made  up.  In  Cross  v.  Moffit  11  Colo. 
212,  17  Pac  771,  it  was  held:  "This  statute 
[of  limitations]  is  a  personal  privilege  to  be 
relied  upon  or  not  as  the  debtor  may  choose. 
There  is  no  legal  presumption  that  he  will 
elect  to  plead  it"  It  may  be  waived,  and, 
where  not  pleaded  in  the  first  instance,  it  is 
presumed  to  have  been  waived.  "Another 
general  rule  of  great  practical  importance  Is 
that  the  bar  of  the  statute  must  be  inter- 
posed by  the  diligence  of  the  debtor,  and  aa 
early  as  possible."  Wood,  Lim.  Act  §  7. 
"The  statute  being  a  strict  defease  if  a  party 
omit  to  plead  it  the  court  will  not  relieve 
him  by  allowing  him  to  amend  by  adding  the 
plea."  Angell,  Lim.  §  285;  Jackson  v.  Vanes:, 
2  Wend.  294.  "The  plea  of  the  statute  cannot 
be  amended,  though  the  amended  plea  is  filed 
before  the  rule  day  has  expired.  But  if  the 
plaintiff  amends  his  declaration,  the  defend- 
ant may  plead  the  statute  anew."  State  v. 
Green,  4  Gill  &  J.  381;  Reed  v.  Clark,  3  Mc- 
Lean, 480,  Fed.  Gas.  No.  11,643;  Nelson  y. 
Bond,  1  Gill,  218.  "Nor  will  a  default  be  tak- 
en off  to  allow  the  plea  of  the  statute  to  be 
made."  Sheets  v.  Baldwin,  12  Ohio,  120. 
And  see  Cross  v.  Moffit  supra;  Mclver  v. 
Moore,  1  Cranch.  C.  C.  90,  Fed.  Caa.  N.  8,831; 
Wilson  v.  TurbervUle,  1  Cranch,  C.  C.  492, 
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Fed.  Cas.  No.  17,842;  Thompson  v.  Afflick,  2 
Cranch,  C.  C.  46.  Fed.  Cas.  No.  13,935).  It 
follows  that,  regardless  of  the  questions  pre- 
sented in  regard  to  the  constitutionality  of 
the  repeal  of  the  statute,  the  pleas  not  having 
been  filed  In  apt  time,  the  court  was  justi- 
fied in  refusing  the  amendment  of  the  three- 
years  statute,  and  it  is  to  be  presumed  that 
his  refusal  was  based  upon  that  reason,  and 
it  might  with  equal  propriety  have  been  ex- 
tended to  the  refusal  of  the  plea  of  the  gen- 
eral statute  of  six  years. 

It  is  ably  urged  and  contended  by  counsel 
for  appellants—First,  that  the  court  erred  in 
admitting  in  evidence  the  record  of  the  trust 
deed  from  the  county  records  of  Lake  county; 
second,  that  the  court  erred  in  admitting  in 
evidence  the  copy  of  the  trust  deed  attached 
to  the  deposition  of  Kendrick;  third,  that  the 
court  erred  in  admitting  in  evidence  the 
sworn  copy  of  the  articles  of  association  of 
the  O lathe  Silver  Mining  Company,  attached 
to  the  deposition  of  Kendrick.  In  the  affida- 
vit of  Owers  it  is  said  that  Manning  and 
Scott  were  ignorant  of  the  facts  stated  in  re- 
gard to  the  pleas  of  the  statute  of  limitation; 
that,  if  the  said  defendants  bad  been  aware 
of  the  facts,  they  would  have  each  interposed 
the  pleas.  Nothing  is  said  in  regard  to  the 
interposition  of  the  plea  by  the  debtor,  the 
mining  company.  In  his  answer  he  prays  to 
be  permitted  to  defend  as  a  stockholder  on 
behalf  of  the  company,  and  make  such  an- 
swer as  the  company  might  or  could  make  in 
the  premises.  It  clearly  appears  that,  after 
verifying  and  filing  the  answer  of  the  com- 
pany as  its  attorney,  Owers  abandoned  the 
claim  to  the  position,  and,  so  far  as  the  com- 
pany was  concerned,  it  was  without  defense, 
and  In  default  For  the  purposes  of  this  opin- 
ion, Owers,  Manning,  and  Scott  must  be  re- 
garded as  interveners  as  between  the  bond- 
holders seeking  foreclosure  and  the  mortga- 
gor,' tacitly  confessing  the  Justice  of  the 
claims.  This  remark  becomes  necessary  In 
connection  with  the  discussion  of  the  ques- 
tions raised,  suggesting,  as  they  do,  the  fur- 
ther question  to  what  extent  the  defendants 
could  go  in  a  collateral  attack  upon  the  bona 
fides  and  regularity  of  corporate  proceedings 
when  the  debtor  (mortgagor)  admits  the  jus- 
tice and  regularity  of  the  claims,  where  the 
rights  attempted  to  be  asserted  by  the  defend- 
ants originated  long  subsequent  to  the  mort- 
gage, and  the  record  of  the  same,  which,  ac- 
cording to  the  affidavit  of  Owers,  occurred 
while  he  was  the  attorney  of  the  company, 
and  supposed  to  be  looking  after  its  interests. 
It  also  appears  from  his  sworn  statements 
that  at  the  time  of  the  purchase  by  him  of  the 
Brltton  and  Gray  judgment,  and  the  sale  to 
others  of  undivided  interests  in  the  property, 
he  remained  the  attorney  while  asserting  an 
adverse  title,  and  afterwards  brought  the  suit 
for  services  during  the  time  he  was  obtain- 
ing, asserting,  and  selling  the  adverse  title, 
and  obtained  a  judgment  of  $2,000,  which  he 


is  now  attempting  to  assert  as  a  Hen  against 
the  property.  A  serious  question  is  raised  by 
his  sworn  statements  of  the  facts  in  regard  to 
his  relations  with  the  company.  Did  not  his 
course  towards  his  client  during  the  time  of 
his  employment  preclude  him  from  asserting 
any  rights  or  title  in  the  premises?  The  suit 
was  in  equity,  in  which  it  is  a  fundamental 
maxim  that  he  who  seeks  its  aid  must  "show 
clean  hands,"  at  least  show  his  own  conduct 
fair  and  honest,  such  as  entitles  him  to  equi- 
table consideration.  The  claim  of  title  sought 
to  be  enforced  by  him  was  shown  by -himself 
to  have  been  so  antagonistic  to  his  employer, 
and  so  hi  fraud  of  Its  rights,  as  to  warrant  a 
court  in  rejecting  and  disregarding  it 

The  question  suggested  in  regard  to  the  ad- 
mission of  evidence  will  be  briefly  discussed. 
The  mining  company  was  a  foreign  corpora- 
tion organized  under  the  laws  of  Great  Brit- 
ain. Its  organization,  its  validity,  and  the 
validity  of  its  proceedings  as  a  corporate  body 
were  under  the  statutes  of  that  government, 
and  controlled  by  them;  hence  the  laws  of 
this  state,  of  the  United  States,  were  inopera- 
tive in  regard  to  the  home  administration  of 
Its  corporate  affairs.  The  land  sought  to  be 
foreclosed  was  in  this  state.  The  proceeding 
for  foreclosure  was  governed  by  the  lex  loci. 

It  is  contended  that  the  mortgage,  not  hav- 
ing been  acknowledged  as  required  by  our 
statutes,  could  not  be  admitted  in  evidence, 
and  that  the  court  erred  in  admitting  It  Id 
Holladay  v.  Dailey,  1  Colo.  460,  it  was  said, 
in  regard  to  a  deed  of  conveyance:  "Whether 
It  was  acknowledged  In  conformity  with  the 
statute  or  not  is  a  matter  of  Indifference,  for 
the  acknowledgment  is  but  a  means  of  prov- 
ing the  execution  and  authenticating  the  rec- 
ord when  the  instrument  shall  be  thereafter 
recorded;  and,  the  statute  which  requires  it 
being  in  the  affirmative,  and  without  any 
negative  implication  to  exclude  the  common 
law,  the  conveyance  will  be  valid,  as  between 
the  parties  thereto  and  those  having  notice 
thereof,  even  though  not  acknowledged  at 
all."  The  case  was  taken  by  writ  of  error 
to  the  supreme  court  of  the  United  States, 
and  there  affirmed.  19  Wall.  606.  We  are 
not  aware  that  the  doctrine  there  asserted, 
that  the  acknowledgment  was  but  a  means 
of  proving  the  execution,— not  the  only 
means,— and,  as  between  the  parties  and 
those  having  notice,  would  be  valid  without 
any  acknowledgment  whatever,  has  ever 
been  questioned.  The  acknowledgment  en- 
titles it  under  our  statute,  to  record.  The 
record  is  solely  for  the  purpose  of  notice. 
The  validity  is  In  no  way  dependent  upon 
either.  The  requirements  are  for  the  pur- 
poses of  evidence  only,  and  for  the  protec- 
tion of  creditors  and  subsequent  incumbran- 
cers, bona  fide,  without  notice.  The  ques- 
tion of  notice  is  one  of  fact  and  may,  when 
necessary  by  reason  of  defective  acknowl- 
edgment, be  established  by  other  competent 
evidence,  aside  from  the   record.  Owers, 
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who  obtained  the  entire  adverse  title,  as  the 
attorney  of  the  company,  was  chargeable 
with  notice  at  the  Inception  of  his  supposed 
title.  At  the  time  of  the  trial  the  company 
had  been  compelled  to  go  into  voluntary  liqui- 
dation, and  be  wound  up.  The  high  court 
of  chancery  had  the  jurisdiction,  and  was  in 
possession  of  all  the  papers  and  records  per- 
taining to  the  corporation;  and  although,  by 
permission  of  court,  access  was  had  for  the 
purpose  of  securing  verified  copies,  it  was 
shown  by  the  testimony  of  two  witnesses, 
and  unquestioned,  that  the  original  papers 
could  not  be  withdrawn  from  the  custody  of 
the  court.  Section  217,  Gen.  St.,  is  as  fol- 
lows: "Deeds,  bonds  and  agreements  in  writ- 
ing, for  the  conveying  or  encumt>erlng  of  real 
estate,  or  any  interest  therein,  shall  be 
deemed  from  the  time  of  being  filed  for  rec- 
ord, notice  to  subsequent  purchasers  or  en- 
cumbrancers though  not  acknowledged  or 
proven  according  to  law,  but  neither  the 
same,  nor  tie  record  thereof,  shall  be  read  as 
evidence,  unless  subsequently  acknowledged 
or  proved  according  to  law,  or  unless  their  ex- 
ecution be  otherwise  proved  in  the  manner  re- 
quired by  the  rules  of  evidence  applicable  to 
such  writings  so  as  to  supply  the  defects  of 
such  acknowledgment  or  proof;  this  section 
shall  apply  as  well  to  all  such  deeds,  bonds 
and  other  writings  heretofore  recorded,  as  to 
.those  hereafter  to  be  recorded."  Though 
not  acknowledged  or  proven  according  to 
law,  they  are  from  the  date  of  record  notice 
to  subsequent  purchasers  or  incumbrancers, 
but  neither  they  nor  the  record  can  be  used 
as  evidence,  "unless  their  execution  be  oth- 
erwise proved  in  the  manner  required  by 
the  rules  of  evidence  applicable  to  such  writ- 
ings." The  section  clearly  allows  and  rec- 
ognizes proof  aa  at  common  law  of  their  ex- 
ecution. In  Greenl.  Ev.  §  557,  in  speaking 
of  such  documents  as  deeds,  bills,  and  notes, 
it  Is  said:  "These  must  be  produced,  and  the 
execution  of  them  generally  proved,  or  their 
absence  duly  accounted  for,  and  their  loss 
supplied  by  secondary  evidence."  In  Burton 
v.  Driggs,  20  Wall.  134,  it  is  said:  "It  is  an 
axiom  in  the  law  of  evidence  that  the  con- 
tents of  any  written  instrument  lost  or  de- 
stroyed may  be  proven  by  competent  evi- 
dence. *  *  *  It  is  well  settled  that,  if 
books  or  papers  necessary  as  evidence  In 
one  state  be  in  the  possession  of  a  person 
living  in  another  state,  secondary  evidence, 
without  further  showing,  may  be  given  to 
prove  the  contents  of  such  papers,  and  notice 
to  produce  them  is  unnecessary;"  and  such 
has  invariably  been  held  to  be  the  law  in 
different  states.  See  Burnham  v.  Wood,  8 
N.  H.  334;  Seattle  v.  Hilliard,  55  N.  H.  428; 
Harper  v.  Cook,  1  Car.  &  P.  139;  Shepard 
v.  Giddings,  22  Conn.  282;  Bailey  v.  John- 
son, 9  Cow.  115;  Mauri  v.  Heffernan,  13 
Johns.  58;   Eaton  v.  Campbell,  7  Pick.  10. 


Carefully  authenticated  and  verified  copfc* 
were  produced  of  every  important  paper  aec- 
essary  as  evidence,  including  the  charter  of 
the  company,  its  official  acts,  resolutions.  etc_ 
authorizing  the  mortgage,  together  with  cart- 
ful and  elaborate  proof  of  the  personnel  of 
the  governing  body,  the  execution  of  the  pa- 
per under  the  corporate  seal,  and  the  res** 
added  why  the  original  paper  was  not  pro- 
duced. 

II  is  technically  urged  that  It  was  not 
shown  that  the  mortgage  was  executed  by 
the  president  or  chairman  of  the  board  of 
trustees  or  directors.  Courts  are  not  to 
presume  that  there  were  such  officers.  Where 
it  is  shown  that  the  paper  was  executed  by 
the  board  of  control,  and  the  seal  of  the  cor- 
poration affixed  by  the  custodian  by  order  of 
the  board  of  control,  it  is  sufficient.  8ertk» 
119  of  the  charter  provides  that  the  seal 
shall  be  evidenced  by  the  signature  thereto 
of  one  of  the  directors  and  the  secretary. 
In  this  case  It  was  evidenced  by  three  di- 
rectors and  the  secretary.  In  Lovett  v.  As- 
sociation, G  Paige,  GO,  the  learned  chaneeOtr 
said:  "The  seal  of  a  corporation  aggregate 
affixed  to  the  deed  is  of  itself  prima  facte 
evidence  that  it  was  so  affixed  by  the  ao- 
thority  of  the  corporation;  especially  If  It 
is  proved  to  have  been  put  to  the  deed  by 
an  officer  who  was  intrusted  by  the  corpo- 
ration with  the  custody  of  such  seal.  •  •  • 
And  it  lies  with  the  party  objecting  to  the 
due  execution  of  the  deed  to  show  that  the 
corporate  seal  was  affixed  to  it  surreptitious 
ly  or  improperly,  and  that  all  the  preliminary 
steps  to  authorize  the  officer  having  the  legal 
custody  of  the  seal  to  affix  It  to  the  deed  had 
not  been  complied  with."  See  Kyd.  Corp. 
268;  Ang.  &  A.  Corp.  115;  Clarke  t.  Coke 
Co.,  4  Barn.  &  AdoL  315;  Whart  Ev.  €84; 
Doe  v.  Chambers,  4  Adol.  &  E.  410;  Borrill 
v.  Bank,  2  Mete.  (Mass.)  166;  St  John's 
Church  v.  Steinmetz,  18  Pa.  St.  273.  Tfci* 
fundamental  principle  of  the  law  of  eri 
dence  appears  to  have  been  overlooked:  ah* 
the  other  fact  that  the  corporation  was  not 
the  plaintiff,  but  a  codefendant;  hence  the 
greater  necessity  of  establishing  by  compe- 
tent proof  any  fact  of  want  of  authority,  ir- 
regularity, or  fraud  in  the  transaction  to 
vitiate  the  deed  of  trust,  instead  of  reversmc 
and  throwing  upon  the  plaintiffs  the  banks 
of  proof  of  every  fact  in  advance,  and  re- 
quiring it  to  anticipate  every  objection  the 
Ingenuity  of  counsel  could  suggest  It  M- 
lows  that  we  do  not  think  any  serious  error 
warranting  a  reversal  occurred  upon  the 
trial.  The  judgment  and  decree  were  faBy 
warranted  by  the  facts  and  evidence.  TV 
claim  of  title  as  made  by  the  defendant* 
was  not  such  as  to.  appeal  to  the  conscience 
of  a  chancellor,  or  such  as  to  demand  great 
consideration.  The  judgment  of  the  district 
court  will  be  affirmed.  Affirmed. 
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(6  COIo.  App.  86) 

ATCHISON,  T.  &  S.  F.  R.  CO.  v.  MAG- 
GARD. 

(Court  of  Appeals  of  Colorado.    March  11, 
1895.) 

Garnishment— -Jurisdiction  or  Defendant— Ex- 
emptions—Conflict  of  Laws. 

1.  As  exemption  laws  have  no  extraterrito- 
rial force,  a  garnishee  will  not  be  discharged 
merely  because  the  wages  sought  to  be  reached 
by  garnishment  were  earned  in  another  state, 
under  whose  laws  they  are  exempt. 

2.  Jurisdiction  of  a  nonresident  defendant 
cannot  be  obtained  -in  an  action  on  notes  made 
and  payable  at  his  residence  by  garnishment 
of  his  wages  due  from  a  foreign  railroad  com- 
pany, whose  road  extendB  into  the  state  of  the 
forum. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  James  A  Maggard  against  C.  C. 
Shawver  (the  Atchison,  Topeka  &  Santa 
Fe  Railroad  Company,  garnishee).  From  a 
judgment  for  plaintiff,  against  defendant  and 
the  garnishee,  the  garnishee  appeals.  Re- 
versed. 

Maggard  (appellee),  on  May  10,  1893,  sued 
out  an  attachment  against  one  C.  C.  Shaw- 
ver.  On  May  22d,  the  sheriff  made  return 
of  the  writ  of  attachment,  with  the  indorse- 
ment that  he  had  had  the  writ  since  the 
10th  day  of  May,  and  had  failed  to  find  the 
defendant  In  his  county.  On  May  11th  the 
complaint  was  filed,  alleging  that  the  de- 
fendant was  indebted  upon  two  promissory 
notes,  made  at  Wellington,  Kan.,— the  first 
for  the  sum  of  $61,  dated  May  12,  1888,  with 
Interest  at  12  per  cent  per  annum,  payable 
to  Maggard  &  Hunt,  and  by  them  indorsed 
to  the  plaintiff;  the  second,  of  the  same 
date,  $9.50,  with  interest  at  the  same  rate, 
payable  to  the  plaintiff.  Summons  was  is- 
sued May  18,  1893.  On  the  22d,  It  was  re- 
turned "Defendant  not  found  in  the  coun- 
ty." On  the  9th  of  June  an  affidavit  was 
made  and  filed  by  the  plaintiff  of  the  non- 
residence  of  the  defendant  On  July  7th 
an  order  for  publication  of  summons  was 
made;  proof  of  publication  filed  August  7, 
1893.  On  June  14th  a  garnishee  summons 
against  appellant  was  issued;  returned 
"Served"  on  June  24th.  Appellant  answer- 
ed: "There  is  due  defendant  $69.10  for  April 
wages,  $78.61  for  May  wages,  and  $17.35  for 
wages  for  June,  which  is  all  there  was  due 
him  at  the  time  of  the  service  hereof;  that 
affiant  is  Informed  and  believes  that  the 
defendant  is  a  nonresident  of  the  state  of 
Colorado,  a  married  man,  the  head  of  a 
family,  and  residing  with  the  same;  and 
that  his  wages  are  exempt  to  him  under  the 
laws  of  the  state  of  Kansas."  June  24th  the 
following  motion  was  filed:  "Comes  now 
the  Atchison,  Topeka  and  Santa  F6  Railroad 
Company,  and  moves  the  court  to  dismiss 
and  discharge  said  company  as  garnishee 
herein,  for  the  reasons:  First,  that  the 
Atchison,  Topeka  and  Santa  F6  Railroad 
Company  Is  a  corporation  of  the  state  of 
Kansas;  second,  that  the  defendant  is  a  res- 


ident of  the  state  of  Kansas;  third,  that 
the  wages  due  defendant  were  earned  out- 
side of  the  state  of  Colorado,  and  without 
the  jurisdiction  of  this  court;  fourth,  that 
his  wages  are  exempt  to  him  by  virtue  of 
the  laws  of  the  state  of  Kansas,  where  the 
same  were  earned,"— which  was  denied  by 
the  court  on  September  28th.  The  follow- 
ing stipulation  of  facts  was  filed  on  the 
same  date:  "That  the  said  the  Atchison, 
Topeka  and  Santa  Fe  Railroad  Company  Is 
a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Kansas,  and,  at  the  time  of  the  service  of 
garnishee  summons  herein,  said  corporation 
owned  and  operated  a  railroad  within  the 
county  of  Arapahoe  and  state  of  Colorado. 
Second.  That  the  said  C.  C.  Shawver  was 
and  Is  a  resident  of  the  state  of  Kansas; 
that  the  said  James  A.  Maggard  was  and  is 
a  resident  of  the  city  of  Denver  and  state  • 
of  Colorado.  Third.  That  the  wages  shown 
to  be  due  the  said  defendant,  Shawver,  were 
earned  outside  of  the  state  of  Colorado. 
Fourth.  That  the  wages  so  earned  by  the 
said  Shawver  were  exempt  from  execution, 
under  the  laws  of  the  state  or  territory 
wherein  the  same  were  earned."  October 
23,  1893,  a  default  was  taken  against  the 
defendant  Shawver;  an  order  of  court  was 
entered  sustaining  the  attachment;  and 
judgment  entered  for  $130.35,  and  judgment 
against  appellant  (garnishee)  for  same 
amount 

Rogers,  Cuthbert  &  Ellis,  and  Chas.  E. 
Gast,  for  appellant  Bicksler,  McLean  & 
Pershing,  for  appellee. 

REED,  J.  (after  stating  the  facts).  The 
appeal  was  taken  by  the  garnishee.  The 
questions  presented  are  purely  questions  of 
law  on  the  facts  which  are  stipulated  and 
shown  by  the  record.  The  questions  to  be 
determined  are  quite  troublesome  by  reason 
of  conflicting  decisions  in  different  states  up- 
on the  same  and  similar  statutes.  We  are 
greatly  aided  in  the  Investigation  by  the  great 
ability  and  industry  of  the  respective  counsel 
In  printed  briefs  and  arguments.  The  case 
Is  presented  with  a  thoroughness  deserving 
great  commendation. 

The  main  question  Is,  did  the  court  obtain 
jurisdiction  of  the  defendant  through  the  pro- 
ceeding by  attachment  and  garnishment  of 
the  appellant?  At  the  time  of  the  making  of 
the  notes,  both  plaintiff  and  defendant  resid- 
ed In  Kansas.  The  plaintiff  removed  to  this 
state,  and  could  proceed  in  the  courts,  pro- 
vided jurisdiction  of  the  defendant  could  be 
had.  The  defendant  continued  to  reside  in 
Kansas.  No  personal  service  could  be  had 
upon  him.  Only  constructive  service  could 
be  bad,  and  that  only  by  reason  of  the  pro- 
ceeding In  rem.  The  subject  of  attachment 
was  a  chose  in  action,— an  admitted  indebted- 
ness for  labor  performed  by  the  defendant  for 
appellant  In  Kansas,  under  a  contract  made 
In  that  state,  to  be  performed  and  payment 
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to  be  made  In  that  state.  Appellant,  a  corpo- 
ration, created  by  that  state,  with  Its  head- 
quarters In  that  state,  operated  a  line  of  rail- 
road or  the  continuation  of  a  line  in  this  state. 
The  laws  of  a  state  have  no  extraterritorial 
force.  There  are  two  well-established  and 
axiomatic  principles  of  public  law.  The  first 
is  that  every  state  possesses  exclusive  Juris- 
diction and  sovereignty  over  persons  and 
property  within  Its  territory.  The  second  is 
an  outgrowth,  and  follows  from  the  first,  viz. 
that  no  state  can  exercise  direct  jurisdiction 
and  authority  over  persons  or  property  out- 
side its  territorial  limits.  Story,  Conn*.  Laws, 
c.  2,  §  539;  Wheat  Int.  Law,  pt.  2,  c.  2.  The 
statements  of  these  well-settled  principles  of 
public  law  are  deemed  necessary  In  disposing 
of  one  branch  of  the  case,  urged  with  ability 
at  some  length  by  counsel  for  appellant,  based 
upon  the  statement,  contained  In  appellant's 
answer  in  the  garnishee  proceedings:  "That 
afiiant  Is  informed  and  believes  that  the  de- 
fendant Is  a  nonresident  of  the  state  of  Colo- 
rado, a  married  man,  the  head  of  a  family, 
and  residing  with  the  same;  and  that  his 
wages  are  exempt  to  him  under  the  laws  of 
the  state  of  Kansas."  It  may  be  as  well  to 
dispose  of  this  contention  before  taking  up 
the  discussion  of  the  principal  question.  In 
view  of  the  principles  of  law  above  cited,  it 
becomes  apparent  that  this  Is  ancillary  and 
dependent  upon  the  finding  in  the  main  ques- 
tion. If  the  right  attached  was  property  In 
this  state,  and  subject  to  attachment  under 
state  law,  then  the  lex  fori  and  not  the  lex 
loci  contractus  controls,  and  this  practically 
disposes  of  the  matter.  If  it  was  not  property 
in  this  state,  the  entire  proceeding  was  void 
for  want  of  jurisdiction.  If  it  was  property 
within  the  state  through  which  the  court 
could  enforce  Jurisdiction,  then  the  laws  of 
exemption  of  the  state  of  Kansas,  having  no 
extraterritorial  application,  could  not  be 
pleaded  effectually  In  this  state.  I  am  aware 
that  there  are  some  authorities  that  seem  to 
support  the  contention  of  counsel,  notably 
Drake  v.  Railway  Co.,  69  Mich.  168,  37  N.  W. 
70,  where  It  is  said  In  the  opinion:  "Yet, 
when  one  entitled  to  such  exemption  keeps 
his  person  and  his  property  within  the  local- 
ity of  the  contract,  and  does  not  enter,  and 
is  not  brought,  except  by  substituted  service, 
within  this  state,  he  cannot.  In  reason  and 
justice,  be  deprived  of  the  exemption  secured 
to  him  by  the  law  of  his  domicile.  •  •  * 
It  must  be  held,  I  think,  not  only  as  a  matter 
of  simple  justice,  but  as  sound  law,  which 
means  justice,  that  where  the  creditor,  debt- 
or, and  garnishee,  at  the  time  of  the  creation 
of  both  debts,  are  all  residents  and  doing 
business  In  Indiana,  and  both  debts  are  cre- 
ated, and  intended  to  be  payable,  in  that 
state,  the  exemption  of  wages  is  such  an  in- 
cident and  condition  of  the  debt  from  the  em- 
ployer that  it  will  follow  the  debt,  if  the  debt 
follows  the  person  of  the  garnishee  into  Mich- 
igan, and  attach  itself  to  every  process  of  col- 
lection in  this  state,  unless  jurisdiction  is  ob- 


tained over  the  person  of  the  principal  debt- 
or; that  it  becomes  a  vested  right  in  ten. 
which  follows  the  debt  into  any  jurisdictun 
where  the  debt  may  be  considered  as  gong." 
In  that  case  the  creditor  and  debtor  both  re- 
sided in  Indiana.  The  claim  was  sold  and 
assigned  to  plaintiff  in  Michigan.  The  cir- 
cuit court  found  that  the  claim  was  assigaed 
for  the  purpose  of  instituting  garnishee  pro- 
ceedings in  the  state  of  Michigan,  and  evad- 
ing the  exemption  laws  of  the  state  of  In- 
diana. I  cannot  understand  how  the  motire 
or  intention  of  the  parties  could  affect  the  le- 
gal question,  for  the  court  did  not  place  ia 
decision  upon  the  ground  that  no  legal  fine 
passed  to  the  assignee,  but  upon  the  bread 
ground  that  the  fund  attached  carried  with  it 
into  the  state  of  Michigan  the  protection  «f 
the  exemption  laws  of  the  state  of  Indiana. 
It  is  a  labored  opinion,  but  so  at  variance 
with  the  general  principles  of  law  that  we 
cannot  follow  it  If  the  criticism  can  lie 
pardoned,  it  seems  to  be  contradictory  to  it- 
self. It  says:  "When  one  entitled  to  nek 
exemption  keeps  his  person  and  his  property 
within  the  locality  of  his  contract,"  etc  If  It 
was  property  of  the  debtor  in  the  state  of 
Michigan,  it  was  not  kept  within  the  state 
of  Indiana  when  the  respective  contracts 
were  made.  Had  it  been  kept,  the  questions 
discussed  could  not  have  arisen.  Wright  t. 
Railroad  Co.,  19  Neb.  175,  27  N.  W.  90,  is  cit- 
ed and  relied  upon  in  the  Michigan  case,  aad 
also  by  counsel  in  this,  but  appears  to  hare 
been  entirely  misunderstood.  The  case  was 
in  all  particulars  identical  with  this.  Plato- 
tiff  and  defendant  were  residents  of  Iowa. 
The  railroad  company,  garnishee*!  operated 
its  road  in  both  Iowa  and  Nebraska.  The 
contract  for  labor  was  made,  the  service  per- 
formed, and  payment  to  be  made  in  the  for- 
mer state.  Suit  by  attachment  and  garnish- 
ment was  instituted  in  Nebraska.  The  gar- 
nishee set  up  in  the  answer  the  same  defense 
as  in  this,  but  the  statute  of  exemption  ap- 
plied was  that  of  Nebraska,  and  not  that  of 
Iowa.  By  section  531a  of  the  Code  of  Ne- 
braska, "the  wages  of  laborers,  mechanics 
and  clerks  who  are  heads  of  families  •  •  • 
shall  be  exempt  from  the  operation  of  at- 
tachment execution  and  garnishee  process": 
and,  although  the  head  of  the  family  and  re- 
siding in  Iowa,  the  fund  was  held  exempt 
in  Nebraska  by  local  law.  An  examination 
of  the  statutes  in  the  different  states  exempt- 
ing wages  shows  that  in  each  case  it  depends 
upon  the  person  being  the  head  of  the  famflj 
and  residing  with  them.  The  statutes  can 
only  be  construed  as  applying  to  those  wbo 
are  residents  of  the  state  where  the  statute 
is  enacted.  Aside  from  the  fundamental 
principle  that  laws  can  have  no  extraterrito- 
rial force,  each  state  is  supposed  to  protect 
only  its  own,  and  it  is  not  to  be  presumed 
that  the  state  of  Nebraska  intended  to  protect 
the  families  of  parties  living  in  Iowa.  Stat- 
utes of  this  character  are  passed— First,  ia 
the  interest  of  humanity,  to  prevent  the  fond 
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upon  which  the  family  is  dependent  for  sup- 
port being  withdrawn,  and  they  left  destitute; 
second,  in  the  interest  of  the  state,  to  protect 
the  families  of  laboring  men,  so  they  would 
not  become  a  public  charge.  No  reasonable 
construction  of  the  Intention  of  the  legislature 
could  extend  the  act  to  the  protection  of  those 
domiciled  in  other  states.  Such  construction 
would  lead  to  great  confusion.  A  man  might 
have  property  in  three  or  four  different  states, 
and  he  could  invoke  the  aid  of  the  exemption 
laws  of  each,  for  the  benefit  of  a  family  re- 
siding in  one,  when  all  exemption  laws  evi- 
dently contemplated  but  one  exemption.  In 
each  state  the  condition  precedent  is  that  the 
man  is  the  head  of  a  family  residing  in  the 
state  where  the  aid  of  the  law  is  invoked; 
and  under  every  statute  I  have  examined  the 
fact  must  not  only  be  established,  but  the 
claim  of  exemption  made.  Like  many  other 
statutes,  the  right  to  exemption  may  be  waiv- 
ed for  want  of  a  claim. 

The  only  logical  conclusion  I  can  reach  is 
that  the  Michigan  court  erred  in  Importing 
the  statute  of  Indiana,  and  applying  it,  and 
the  state  of  Nebraska,  in  applying  its  own 
law,  for  the  protection  of  a  family  residing 
in  another  state.  Both  decisions  were  evi- 
dently dictated  by  humanity  and  justice, 
but,  in  my  opinion,  are  put  upon  no  sound 
legal  basis,  and  are  efforts  at  legislation,  in- 
stead of  the  application  of  laws.  This  is 
particularly  apparent  from  an  unguarded  ex- 
pression in  the  Nebraska  opinion,  when  it 
is  said:  "While  the  exemption  laws  of  a 
state  have  no  extraterritorial  effect,  yet  they 
should  be  so  construed  as  to  give  them  ef- 
fect." Comment  upon  such  a  sentence  seems 
unnecessary.  The  answer  in  both  cases 
may,  in  our  view  of  the  case,  be  very  brief. 
The  laws  for  attachment  and  garnishment 
for  the  purpose  of  collecting  the  debt  were 
those  of  the  state  of  Michigan;  the  law  of 
exemption,  that  of  the  state  of  Indiana,  and 
could  no  more  be  applied  to  prevent  the  col- 
lection and  abrogate  the  laws  of  Michigan 
than  the  law  of  attachment  and  collection 
laws  of  Michigan  could  be  enforced  in  Indi- 
ana by  reason  of  the  debt  having  been  con- 
tracted in  Michigan.  If  the  law  of  exemp- 
tion of  one  state  inheres  in  and  attaches  to 
a  claim  in  another,  the  collection  laws  of 
the  state  where  the  contract  was  .made  must, 
of  necessity,  attach  and  go  with  it  into  any 
state  where  collection  is  attempted.  Any  at- 
tempt to  make  state  laws  extraterritorial 
must  be  futile,  and  only  result  in  complica- 
tion and  confusion.  Many  authorities  are 
cited,  in  both  -the  Michigan  and  Nebraska 
cases  supposed  to  support  the  finding.  Most 
of  them  are  wanting  in  analogy,  and  others 
are  only  of  value  inferentially.  If  the  prin- 
ciple contended  for  in  those  cases  Is  to  pre- 
vail. It  would  seem  to  be  In  direct  conflict 
with  the  fundamental  public  law  that  the 
operation  of  statutes  is  confined  to  the  state; 
and  it  would  also  be  destructive  of  the  com- 
ity existing  between  different  states. 


2.  It  is  elementary  that,  under  the  circum- 
stances, the  power  of  the  court  to  assume 
jurisdiction  and  inquire  into  the  obligations 
of  a  nonresident  was  dependent  upon  the 
seizure  of  property  of  the  defendant  within 
the  jurisdiction  of  the  court.  Without  such 
seizure  no  service  could  be  had  by  publica- 
tion. No  judgment  could  have  been  entered 
against  the  defendant,  and  none  against  the 
garnishee.  The  fundamental  question  in  this 
case  is,  was  the  money  due  for  services  per- 
formed in  Kansas,  and  payable  there,  prop- 
erty of  defendant  in  this  state?  It  is  stipu- 
lated that  appellant  Is  a  corporation  and  res- 
ident of  the  state  of  Kansas,  but  Is  shown  to 
have  been  operating  a  part  of  its  line  in  this 
state.  It  is  also  stipulated  that  the  defend- 
ant is  a  resident  of  the  state  of  Kansas,  and 
that  the  wages  sought  to  be  reached  were 
earned  and  payable  there.  If  such  fund 
could  be  reached  by  service  of  garnishment 
papers  in  this  state,  it  must  be  obvious  that 
the  plaintiff  could  have  attached  by  gar- 
nishee proceedings  at  any  station  on  its  line 
where  it  had  an  agent,  upon  the  theory  that 
the  claim  was  ambulatory,  and  had  a  situs 
In  the  office  of  each  agent,  regardless  of  lo- 
cation. This  cannot  be  the  law.  As  between 
the  plaintiff  and  defendant,  the  debt  beyond 
question,  followed  the  domicile  of  the  plain- 
tiff. That  was  its  situs.  But  the  indebted- 
ness of  the  garnishee  to  the  defendant  did 
not  follow  the  plaintiff.  Its  situs  was  by 
contract  fixed  where  the  services  were  per- 
formed and  the  payment  to  be  made;  and  if 
such  claim  or  Indebtedness  is  property,  in 
contemplation  of  the  statute,  the  situs  of 
such  property  was  in  Kansas,  and  not  in 
Colorado.  Care  must  be  taken  not  to  con- 
found the  Indebtedness  due  from  the  de- 
fendant to  the  plaintiff  with  that  due  the 
defendant  from  the  garnishee.  They  have  no 
relation  to  each  other  whatever.  Each  has 
its  proper  situs,  regulated  by  law  or  con- 
tract, or  both.  The  courts  of  the  state  could 
not  abrogate  the  contract  of  the  garnishee 
with  the  defendant,  and  compel  a  different 
performance.  There  was  no  service  upon 
the  defendant;  no  appearance  by  him.  The 
proceeding  was  only  in  rem,  and  the  only 
jurisdiction  obtained  was  bj  the  attachment 
of  property.  If  no  property  was  found  and 
attached,  there  was  no  jurisdiction.  As  be- 
fore stated,  whether  such  a  claim  was  prop- 
erty has  been  differently  answered  by  differ- 
ent courts.  That  it  is  not  for  the  purpose 
of  conferring  jurisdiction  is  plainly  infera- 
ble from  the  decisions  of  the  federal  courts. 
See  Mason  v.  Beebee,  44  Fed.  556;  Tappan  v. 
Bank,  19  Wall.  490;  McCarty  v.  The  City  of 
New  Bedford,  4  Fed.  818;  Pennoyer  v.  Neff, 
95  U.  S.  714;  .Cooper  v.  Reynolds,  10  Wall. 
308.  In  Pennoyer  v.  Neff,  supra,  it  is  said, 
at  page  723:  "Every  state  owes  protection 
to  Its  own  citizens;  and,  when  nonresidents 
deal  with  them,  it  is  a  legitimate  and  just 
exercise  of  authority  to  hold  and  appropriate 
any  property  owned  by  such  nonresidents 
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to  satisfy  the  claims  of  Its  citizens.  It  is 
In  virtue  of  the  state's  jurisdiction  over  the 
property  of  the  nonresident  situated  within 
its  limits  that  Its  tribunals  can  inquire  in- 
to that  nonresident's  obligations  to  its  own 
citizens,  and  the  inquiry  can  then  be  car- 
ried only  to  the  extent  necessary  to  control 
the  disposition  of  the  property.  If  the  non- 
resident have  no  property  in  the  state,  there 
is  nothing  upon  which  the  tribunals  can  ad- 
judicate." In  Cooper  v.  Reynolds,  supra, 
Mr.  Justice  Miller  said:  "But  if  there  is 
no  appearance  of  the  defendant,  and  no  serv- 
ice of  process  on  him,  the  case  becomes  in 
its  essential  nature  a  proceeding  in  rem,  the 
only  effect  of  which  is  to  subject  the  prop- 
erty attached  to  the  payment  of  the  demand. 
*  •  *  The  court  in  such  suit  cannot  pro- 
ceed unless  the  officer  finds  some  property 
of  defendant  on  which  to  levy  the  writ  of 
attachment"  See  Plcquet  v.  Swan,  5  Ma- 
son 35,  Fed.  Cas.  No.  11,134;  Bos  well's  Les- 
see v.  Otis,  9  How.  336.  If  the  debt  of  the 
plaintiff  and  the  choses  in  action  followed 
or  came  with  the  owner  into  this  state,— and 
upon  this  all  authorities  agree,— then  the 
debt  of  the  garnishee  to  the  defendant  as 
fast  as  monthly  wages  were  earned,  follow- 
ed the  person  of  defendant,  and  had  its  situs 
at  his  domicile  in  Kansas,  and  could  not,  un- 
der any  of  the  decisions,  have  been  prop- 
erty in  this  state.  Tappan  v.  Bank,  supra; 
Mason  v.  Beebee.  supra.  In  Everett  v.  In- 
'  surance  Co.,  4  Colo.  App.  509,  3C  Pac.  616, 
the  same  question,  in  connection  with  an- 
other, was  presented  and  discussed  ably  and 
carefully  by  Bissell,  P.  J.,  in  which  it  was 
said,  at  page  516,  4  Colo.  App.,  and  page 
616,  36  Pac:  "It  is  as  impossible  by  judicial 
construction,  as  by  legislative  enactment 
to  declare  that  property  out  of  the  state, 
having  a  domicile  with  the  debtor  or  the 
creditor,  is  within  the  limits  of  the  sover- 
eignty, for  the  purposes  of  a  levy."  And 
many  authorities  are  cited  to  sustain  the 
position.  Taking  the  states  that  have  adju- 
dicated this  question  and  sustain  our  posi- 
tion, we  find  Massachusetts:  Casey  v.  Da- 
vis, 100  Mass.  124;  Gold  v.  Railroad  Co., 
1  Gray,  424;  and  running  back  through  an 
unbroken  line  to  Blake  v.  Jones,  7  Mass.  28; 
the  leading  case,  perhaps,  \>e\ng  Nye  v.  LIs- 
combe,  21  Pick.  263.  In  Maine:  Insurance 
Co.  v.  Eaton,  35  Me.  891;Lovejoy  v.  Albee, 
33  Me.  414.  In  New  Hampshire:  Several 
decisions  from  Jones  v.  Winchester,  6  N.  H. 
497,  to  Lawrence  v.  Smith,  45  N.  H.  533;  the 
leading  case  being  Sawyer  v.  Thompson, 
24  N.  H.  510.  In  New  York  there  are  nu- 
merous decisions,  notably  Wlllet  v.  Insur- 
ance Co.,  10  Abb.  Pr.  193;  Douglas  v.  In- 
surance Co.,  63  Hun,  393,  18  N.  Y.  Supp. 
259;  Osgood  v.  Maguire,  61  N.  Y.  524;  Wil- 
liams v.  Ingersoll,  89  N.  Y.  523.  See.  also, 
Green  v.  Bank,  25  Conn.  452;  Baylies  v. 
Houghton,  15  Vt  626;  Peck  v.  Barnum,  24 
Vt  75.  Missouri,  Nebraska.  Kansas,  Michi- 
gan, Illinois,  Alabama,  and  Mississippi  are  all 


in  the  same  line.  The  states  holding  the  eoo- 
trary  doctrine  seem  to  be  Pennsylvania,  Ofcki. 
Iowa,  Georgia,  and  North  Carolina;  whOe 
Nebraska  applies  her  own  exemption  laws  t& 
protect  the  wages  of  a  defendant  hatis;  a 
foreign  domicile,  and  Michigan,  Iowa.  War 
consin,  and  the  United  States  circuit  coon 
for  the  Southern  district  of  Iowa,  by  Jodg? 
Shiras,  held  that  the  statute  of  exempttaw 
of  the  state  where  the  contract  was  made 
and  the  labor  performed  was  inherent  is. 
and  followed  the  fund  into,  the  foreign  ju- 
risdiction. See  Mason  v.  Beebee,  supra. 

A  great  majority  of  the  state  courts  sas- 
tain  the  doctrine  here  contended  for.  and 
they  appear  to  me  far  more  logical  and  found- 
ed in  better  reason  than  any  contrary  doc- 
trine. One  consideration  alone  should,  in  mj 
judgment,  be  conclusive  of  the  matter.  If 
the  situs  of  a  debt,  by  a  chose  in  action,  fol- 
lows the  creditor,  the  wages  of  a  laborlnc 
man  earned  and  payable  In  a  foreign  state 
have  their  situs  with  and  at  the  domicile 
of  the  creditor  who  has  never  appeared  in 
the  foreign  jurisdiction,  and  the  fund  i*  en- 
titled to  the  protection  of  the  laws  of  the 
situs  where  earned  and  payable,  and  is  not 
property  in  the  foreign  state,  through  which, 
by  attachment  proceedings,  jurisdiction  of  the 
defendant  could  be  obtained.  This  view  of 
the  law,  by  compelling  a  creditor  to  reach  the 
fund,  if  at  all,  at  its  situs,  gives  the  debtor 
the  protection  of  the  local  law,  and  his  family 
the  benefit  of  all  exemption  laws  intended  for 
their  protection.  It  in  no  way  attempts  to 
modify  an  existing  contract  between  the  gar 
nishee  and  the  laborer,  or  make  a  new  one. 
compelling  the  performance  of  the  contract  Id 
another  and  different  state  from  that  to 
which  It  was  made.  It  has  been  held  in  the 
courts  of  several  states  that  a  judgment  hie 
the  one  under  consideration,  obtained  in  a  for- 
eign jurisdiction,  in  the  same  manner  aa  this, 
even  if  paid  and  discharged  by  the  garnishee, 
could  not  be  pleaded  and  operate  as  a  bar  to 
a  suit  by  the  laborer  for  the  collection  of  his 
wages  at  the  place  of  domicile  of  the  par- 
ties where  the  contract  was  made  and  was  to 
be  performed.  The  garnished  corporattaJ 
were  made  to  pay  the  same  wages  twic?. 
through  no  fault  or  negligence  of  their  own. 
See  Railroad  Co.  v.  Chumley,  92  Ala.  317.  9 
South.  286;  Green  v.  Bank,  23  Conn.  45i: 
Smith  v.  Railroad  Co.,  33  N.  H.  337;  Pierw 
v.  Railway  Co.,  36  Wis.  283;  Renier  v.  Hurl 
but  81  Wis.  24,  50  N.  W.  783;  Railroad  Co  t. 
Baker,  122  Ind.  433,  24  N.  EL  83;  Railway  Go. 
v.  Sharitt  43  Kan.  380,  23  Pac  430;  Start  t. 
Bare,  39  Kan.  100,  17  Pac.  826;  McCarty  t. 
The  City  of  New  Bedford,  4  Fed.  818;  Cote*. 
Cunningham,  133  TJ.  S.  107,  10  Sup.  CL  2ft 

I  think  I  have  shown  myself  justified  by  th* 
law  in  holding  that  the  claim  was  not 
erty  in  this  state  In  contemplation  of  law.  and 
that  the  court,  through  the  attachment  an* 
attempted  garnishment  proceedings,  obtained 
no  jurisdiction  whatever;  and  I  think  It  fw 
better  to  place  the  decision  on  this  broad  u>> 
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general  ground  than  reaching  practically  the 
same  result  by  Importing  the  exemption  laws 
of  the  state  where  the  contract  was  made, 
giving  them  extraterritorial  effect  and  opera- 
tion, making  them,  as  said,  inherent  in  and 
attached,  like  the  tail  of  a  kite,  to  the  con- 
tract, and  following  it  wherever  It  goes,  thus 
giving  a  local  remedial  statute  general  appli- 
cation and  effect  coextensive  with  the  United 
States.  The  judgment  of  the  district  court 
will  be  reversed,  the  cause  remanded,  with  in- 
structions to  dismiss  the  proceedings  and  dis- 
charge the  garnishee.  Reversed. 

(6  Colo.  App.  43) 

BOARD  OF  COM'RS  OP  MESA  COUNTY 
et  al.  t.  BROWN  et  al. 

(Court  of  Appeals  of  Colorado.   March  11, 
1895.) 

Garnishment  or  Couktt  Board. 

A  board  of  county  commissioners  is  not 
subject  to  garnishment. 

Appeal  from  district  court,  Mesa  county. 

Action  by  Brown  Bros,  against  Quinn  and 
Core  (the  board  of  county  commissioners  of 
Mesa  county,  garnishees).  From  a  judgment 
against  them  as  garnishees,  the  board  of 
county  commissioners  and  others  appeal. 
Reversed. 

Charles  F.  Caswell  and  Henry  W.  Ross, 
for  appellants.  Sullivan  &  Wheeler,  for  ap- 
pellees. 

THOMSON,  J.  This  is  an  appeal  by  the 
board  of  commissioners  of  Mesa  county  from 
a  judgment  rendered  against  it  as  garnishees. 
The  appellees  recovered  a  judgment  against 
Quinn  and  Core,  upon  which  execution  was 
issued.  Their  execution  being  unsatisfied, 
they  caused  a  summons  In  garnishment  to 
be  issued  and  served  upon  the  appellants. 
The  Interrogatories  attached  to  the  summons 
were  answered  by  Edwin  Shaw,  who  stated 
that  he  had  In  his  possession,  as  clerk  of  the 
appellants,  a  warrant  drawn  on  the  county 
treasurer's  commission  and  fee  fund,  paya- 
ble to  W.  J.  Quinn  or  bearer,  for  $630.57, 
the  value  of  which  he  did  not  know.  He 
afterwards  filed  a  supplemental  answer. 
There  was  no  appearance  in  the  case  by  the 
appellants.  Judgment  was  given  against 
the  appellants,  as  garnishees,  for  the  amount 
of  appellees'  claim,  and  the  board  appealed. 
There  are  several  reasons  apparent  upon  the 
face  of  the  record  why  this  judgment  should 
be  reversed,  but  there  Is  one  which  effectual- 
ly and  finally  disposes  of  the  entire  contro- 
versy, and  that  is  that  in  this  state,  as  the 
law  now  stands,  counties  are  not"  subject  to 
garnishment  Stermer  v.  Board  (Colo.  App.) 
38  Pac.  839.  The  Judgment  will  be  reversed 
and  remanded,  with  directions  to  the  court 
below  to  dismiss  the  garnishment  proceeding. 
Reversed. 


(6  Colo.  App.  72) 
CITY  OF  DENVER  v.  BARRON- 
(Court  of  Appeals  of  Colorado.    March  11, 
1895.) 

In  jury  from  Defective  Street— Notice  to  Crrr 
— Special  Legislation. 

1.  A  notice  which  states  that  an  injury  oc- 
curred at  a  point  where  a  line  of  sewer  "crossed 
Thirty-Fourth  avenue,  between  F.  and  H. 
streets,"  sufficiently  states  the  place  of  the  in- 
jury to  satisfy  a  charter  provision  that,  before 
suit  for  an  injury,  notice  must  be  served  on  the 
city  stating  the  place  where  the  injury  occurred. 

2.  A  notice  which  states  that  an  injury  was 
caused  by  the  ground  giving  way  beneath  a 
horse,  so  that  he  sank  several  feet,  meets  the 
requirements  of  a  city  charter  that  notice  of 
how  the  injury  occurred  be  served  on  the  city, 
though  in  fact  the  injury  resulted  from  the 
horse  stepping  into  an  existing  hole  in  the  street. 

3.  Under  a  charter  provision  that  to  entitle 
one  to  an  action  for  an  injury  resulting  from 
a  defective  street,  notice  of  how  the  injury  oc- 
curred must  be  served  on  the  city,  plaintiff  can- 
not show  that  she  suffered  a  miscarriage  be- 
cause of  the  injury,  without  stating  that  fact 
In  the  notice. 

4.  Where  a  city  could,  under  its  charter,  sue 
and  be  sued,  an  amendment  of  the  charter  so  as 
to  require  written  notice  to  the  city  of  how 
and  where  an  injury  occurred  before  suit  for 
the  injury  is  germane  to  the  subject  of  the 
charter,  and  hence  does  not  infringe  Const,  art 
5,  S  25,  prohibiting  special  legislation. 

Appeal  from  district  court,  Arapahoe  coun- 
ty- 

Action  by  Lulle  Barron  against  the  city  of 
Denver.  From  a  judgment  for  plaintiff,  de- 
•  fendant  appeals.  Reversed. 

Mra  Barron,  the  appellee,  got  hurt  on  Thir- 
ty-Fourth avenue,  In  the  city  of  Denver,  on 
the  1st  of  March,  1892.  It  appears  from  the 
proof  that  prior  to  that  time  a  sewer  had 
been  laid  along  the  alley  between  Franklin 
and  Humboldt  streets  where  they  cross  Thir- 
ty-Fourth avenue,  and  had  been  continued  in 
Its  course  probably  across  the  avenue.  On 
the  evening  of  the  day  In  question,  and  a  lit- 
tle after  dark,  or  thereabouts,  Mrs.  Barron, 
with  her  two  children,  was  driving  along  the 
avenue  towards  home.  When  she  got  to  the 
point  where  the  sewer  crossed  the  avenue,  the 
horse  suddenly  plunged  Into  a  hole,  or  the 
dirt  gave  way  with  him,  and  in  his  fright 
and  struggles  to  get  out  of  the  difficulty  Mrs. 
Barron  was  thown  over  the  dashboard,  which 
broke  under  her  weight  Her  back  struck 
the  wheel,  whereby  she  was  very  much  fright- 
ened, and  quite  severely  hurt.  The  horse 
started  to  run,  but  evidently  was  not  very 
violent  In  his  efforts,  because  he  was  soon 
caught  by  the  motorman  of  a  passing  car, 
and  the  horse  and  phaeton  were  put  in  charge 
of  a  passer-by,  and  sent  home.  Mrs.  Bar- 
ron was  able  to  be  up  for  a  day  or  so,  when 
she  was  compelled  to  take  to  her  bed,  and 
was  under  the  care  of  a  physician  for  some 
days.  All  of  her  Injuries  were  not  very  clear- 
ly defined,  though  one  of  her  principal  con- 
tentions which  the  evidence  tended  to  sup- 
port was  that  she  was  enceinte,  and  within 
three  or  four  days  of  the  time  had  a  miscar- 
riage.  These  facta  were  proven  on  the  trial, 
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over  the  objection  of  the  counsel  for  the  city. 
To  protect  her  rights  in  the  premises  as  re- 
quired by  the  charter,  she  served  a  notice  on 
the  mayor  in  the  following  language:  "Yon 
win  please  take  notice  that  on  Tuesday,  the 
1st  day  of  March,  A.  D.  1892,  Mrs.  Lulie  Bar- 
ron, the  wife  of  W.  W.  Barron,  residing  at 
3444  Gilpin  street,  in  the  city  of  Denver,  was 
severely  injured  by  reason  of  a  defect  in  Thir- 
ty-Fourth avenue  at  the  point  where  the  sew- 
er recently  laid  by  the  city  crossed  said  ave- 
nue, between  Franklin  and 'Humboldt  streets, 
the  said  injury  having  occurred  in  the  follow- 
ing manner,  so  far  as  we  have  been  able  to 
ascertain:  Mrs.  Barron  was  driving  along 
said  avenue  with  a  horse  and  phaeton,  when, 
directly  over  the  place  where  the  sewer  had 
been  laid,  the  ground  gave  way  beneath  the 
horse,  and  he  sank  in  several  feet.  He  plun- 
ged out,  and  started  to  run,  and  the  phaeton, 
by  reason  of  the  sinking  and  the  plunging  of 
the  horse,  was  nearly  upset,  and  Mrs.  Barron 
thrown  over  the  dashboard  and  against  the 
front  wheel.  She  clung  to  the  lines,  and  the 
horse  was  stopped  within  half  a  block.  Her 
two  children  were  In  the  phaeton,  but,  aside 
from  a  severe  fright,  were  uninjured.  Mrs. 
Barron  was  severely  injured  internally,  was  In 
bed  for  a  period  of  ten  days,  and  is  now  In 
the  care  of  a  physician,  and  will  probably 
never  entirely  recover  from  the  effects  of  her 
fright  and  Injury.  The  city  had  notice  and 
ample  knowledge  of  the  defective  and  wretch- 
ed condition  in  which  the  ground  over  the 
sewer  had  been  left  in  that  locality,  and  took 
no  steps  to  remedy  it  Mrs.  Barron  proposes 
to  hold  the  city  responsible  for  whatever  dam- 
ages she  has  sustained  by  reason  of  the  above 
Injuries."  During  the  progress  of  the  trial, 
objection  was  made  to  the  introduction  of 
much  of  the  testimony  on  the  ground  of  the 
insufficiency  of  this  notice.  The  charter  pro- 
vision is  found  in  section  4,  art  13,  and  is: 
"Before  the  city  of  Denver  shall  be  liable  for 
damages  to  any  person  injured  upon  any  of 
the  streets,  avenues,  alleys  or  sidewalks  of 
the  city,  the  person  so  injured,  or  some  one 
In  his  behalf,  shall  give  the  mayor  or  city 
council  notice  in  writing  of  such  injury  with- 
in thirty  (30)  days  after  the  same  have  been 
received,  stating  in  such  notice  when,  where 
and  how  the  injury  occurred  and  the  extent 
thereof." 

A.  B.  Seaman  and  Louis  K.  Pratt,  for  ap- 
pellant. Thomas,  Bryant  &  Lee  (W.  P.  Hlll- 
house,  of  counsel),  for  appellee. 

BISSELL,  P.  J.  (after  stating  the  facts). 
The  arguments  and  the  record  suggest  but 
two  matters  to  be  determined.  The  first  re- 
lates to- the  contents  of  the  notice  which  was 
served  on  the  mayor,  and  the  second  springs 
from  the  contention  that  there  is  no  necessity 
for  a  notice  at  all,  because  of  the  unconstitu- 
tionality of  the  legislation  which  provides  for 
it  Disposing  of  these  matters  in  their  in- 


verse order,  we  wIH  first  consider  the  sieged 
unconstitutionality  of  the  act  of  the  kgJss- 
ture.  Our  discussion  will  consist  of  nathmr 
but  the  simple  suggestion  of  the  mathgi  as 
which  we  rest  our  opinion.  If  the  qaesdao 
be  In  any  wise  involved  In  tlie  litigation,  tie 
appellee  can  procure  a  review  of  oar  jadg- 
ment  by  taking  her  case  to  the  supreme  coat 
which  is  the  final  arbiter  of  ail  constitution! 
questions.  There  would  seem  to  be  no  roes 
for  discussion.  Section  25  of  article  5  of  «r 
constitution,  which  is  said  to  be  infringed  by 
that  provision  of  the  charter  of  Denver  re- 
garding notices,  has  been  frequently  tm- 
strued  by  the  supreme  court,  and  every  one* 
Hon  and  argument  suggested  by  counsel  seen 
to  be  wholly  disposed  of  by  those  deriwm. 
It  is  a  fact  familiar  to  all  lawyers  In  tke 
state  that  the  original  charter  which  inoor- 
po rated  the  inhabitants  of  Denver  was  pined 
by  the  territorial,  legislature  of  186L  Us 
present  charter  is  but  the  crystaUsed  tarn 
which  it  has  assumed  under  the  various  en- 
actments of  subsequent  legislatures.  The  first 
charter  In  terms  provided  that  the  inhab- 
itants should  be  an  incorporation  wbkfe 
might  sue  and  be  sued  and  plead  and  be  im- 
pleaded In  all  courts  of  law  and  equity.  Hat 
original  provision  remained  in  all  the  dor- 
ters down  to  the  last  and  is  in  subsume* 
found  therein.  The  appellee  insists,  under 
the  authority  of  City  of  Denver  v.  Dunsmore. 
7  Colo.  328,  3  Pac  705,  that  the  right  to  sne 
the  city  .was  a  part  of  the  common  law  of 
this  jurisdiction,  and  was  not  derived  from 
the  permissive  legislation  which  chartered 
the  city.  This  question  was  not  set  at  rest 
by  that  opinion.  What  that  court  deeded 
was  that  by  virtue  of  the  principles  of  the 
common  law,  which  were  a  part  of  the  It* 
of  the  state,  a  municipality  would  be  respon- 
sible for  its  torts  committed  in  .the  negligent 
performance  of  its  duty  in  caring  for  tfce 
streets.  Although  the  case  undoubtedly  beU 
that  a  city  would  be  liable  for  negligence  is 
the  exercise  of  its  powers  over  the  highways, 
the  court  did  not  undertake  to  decide,  nor  do 
we,  whether  legislation  providing  a  remedy 
was  necessary  to  entitle  an  injured  party  to 
secure  redress  for  such  injuries.  It  wis 
wholly  unimportant  because  the  very  set  of 
incorporation  provided  that  the  city  might 
both  sue  and  be  sued.  The  court  assumed, 
as  we  do,  that  the  only  question  for  consid- 
eration was  whether  specific  legislation  wm 
necessary  to  make  the  city  liable  for  snch 
torts.  It  is  conceded  that  the  charter  pro- 
vision requiring  notice  was  added  to  the 
organic  law  of  the  municipality  by  «a 
amendment  passed  long  after  the  grant  of 
the  original  charter,  which  preceded  tie 
adoption  of  the  constitution,  it  has  been 
held  that  the  constitution  did  not  affect 
prior  legislation,  and  of  course  such  >  de- 
cision eliminates  every  question  except  tfci 
naked  one  whether  this  particular  amend- 
ment was  germane  to  the  general  purpose)  of 
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the  enactment,  and  whether  such  an  amend- 
ment could  be  made  without  Infracting  that 
particular  section  of  the  article.  As  we  said 
at  the  outset,  we  are  thoroughly  satisfied  the 
matter  has  been  settled  by  the  supreme  court; 
and  under  its  decisions  such  an  amendment 
must  be  taken  to  be  both  legitimate  and 
proper,  and  no  infringement  of  that  article. 
Brown  v.  City  of  Denver,  7  Colo.  305,  3  Pac. 
455;  Carpenter  v.  People,  8  Colo.  110,  5  Pac. 
828;  Rogers  v.  People,  9  Colo.  450,  12  Pac. 
843;  People  v.  Londoner,  13  Colo.  303,  22  Pac. 
764;  In  re  Extension  of  Boundaries  of  City 
of  Denver,  18  Colo.  288,  32  Pac.  615. 

The  act  being  assumed  to  be  constitutional, 
the  only  question  left  concerns  the  sufficiency 
of  the  notice.  That  the  notice  Is  an  Indis- 
pensable prerequisite  to  the  maintenance  of 
the  suit  was  recently  decided  in  this  court 
at  the  present  term  In  the  case  of  City  of 
Denver  v.  Saulcey,  38  Pac.  1098.  The  pre- 
cise matters  suggested  by  the  present  record 
were  not  within  the  purview  of  that  decision. 
As  will  be  remembered,  the  act  provides  that 
the  notice  which  is  served  must  state  when, 
where,  and  how  the  injury  occurred,  and  the 
extent  of  it  In  passing  upon  the  question  of 
the  sufficiency  of  the  notice  It  may  be  well  to 
premise  that  the  question  of  the  sufficiency 
of  the  notice  is  one  of  law,  and  to  be  solely 
determined  by  the  court.  Chapman  v.  In- 
habitants of  Nobleboro,  76  Me.  427;  Rog- 
ers v.  Inhabitants  of  Shirley,  74  Me.  144. 
Under  this  rule  we  must  ascertain  whether 
the  paper  which  was  served  on  the  mayor 
conformed  to  the  requirements  of  the  charter. 
The  locus  of  the  Injury  seems  to  us  to  be 
sufficiently  described.  There  are  cases,  per- 
haps, which  go  to  an  extreme  length  In  re- 
quiring an  exact  designation  of  the  spot  at 
which  the  Injury  was  received,  but  we  are 
referred  to  none  which  compel  us  to  hold  the 
notice  deficient  in  this  particular.  Larkln  v. 
Boston,  128  Mass.  521;  Weber  v.  Town  of 
Greenfield,  74  Wis.  234,  42  N.  W.  101;  Fop- 
per  v.  Town  of  Wheatland,  59  Wis.  623,  18 
N.  W.  514.  The  date  was  accurately  given, 
and  the  only  possible  point  of  attack  respects 
the  way  In  which  the  injury  was  received, 
and  Its  extent  There  are  a  good  many  cases 
which  hold  the  plaintiff  to  a  very  great  ac- 
curacy in  stating  how  he  was  hurt  Mc- 
Dougall  v.  City  of  Boston,  134  Mass.  149; 
Dickie  v.  Railroad  Co.,  131  Mass.  516; 
Noonan  v.  City  of  Lawrence,  130  Mass.  161; 
White  v.  Town  of  Stowe,  54  Vt.  510;  Wletlng 
v.  Town  of  Millston,  77  Wis.  523,  46  N.  W. 
879.  We  do  not  believe  that  we  depart  from 
the  spirit  and  principle  evidently  underlying 
these  decisions  when  we  hold  this  notice  suffi- 
cient in  that  respect.  The  location  was  very 
definitely  stated.  It  was  given  as  the  line 
of  the  sewer  crossing  Thirty-Fourth  street  at 
the  alley  between  Franklin  and  Humboldt. 
Manifestly  it  would  have  been  Impossible  for 
the  city  authorities  to  have  been  misled  by 
this  description.  The  only  thing  In  the  no- 
tice respecting  the  way  in  which  the  injury 


happened  which  admits  of  discussion  ij%ie 
statement  "that  the  earth  sunk  under  the 
horse,  which  occasioned  his  fright,  and  the 
ultimate  Injury  to  Mrs.  Barron."  The  proof 
does  not  exactly  correspond  with  this  state- 
ment although  It  may  be  literally  true  as  It 
was  put.  Still,  If  literally  true,  it  was  not 
entirely  true;  In  other  words,  It  could  not 
have  been  a  statement  of  all  the  facts.  The 
plaintiff's  witnesses  showed  that  for  probably 
24  hours  prior  to  the  action  there  had  been 
at  that  point  a  hole  In  the  street,  resulting 
from  the  sinking  of  the  earth  In  the  trench 
where  the  sewer  was  laid.  It  was  dark 
when  Mrs.  Barron  got  there.  When  her 
horse  went  Into  the  hole,  it  Is  quite  probable 
he  commenced  to  sink,  and  that  she,  In  her 
fright  was  left  with  the  impression  that  the 
earth  caved  under  him,  and  caused  the  acci- 
dent Possibly  there  are  one  or  two  cases 
cited  which  seem  to  decide,  If  the  notice  al- 
leged that  the  Injury  occurred  through  the 
sinking  in  the  ground,  when  In  fact  it  came 
from  a  hole  In  it,  It  might  bar  the  plaintiff's 
recovery.  We  think  no  case  goes  quite  to 
this  length.  Those  which  more  nearly  ap- 
proach the  line  are  the  ones  in  which  there  is 
no  possible  similitude  between  the  actual  oc- 
casion of  the  Injury  and  the  occasion  as  It  is 
described  in  the  notice  served.  In  the  pres- 
ent case,  If  the  earth  did  cave,  there  was  a 
hole;  and  If  there  was  a  hole,  and  the  earth 
did  cave,  the  depression  would  still  be  the 
occasion  of  the  Injury,  whether  it  was  made 
when  the  horse  struck  the  locality,  or  wheth- 
er the  earth  had  previously  sunk.  The  au- 
thorities were  therefore  advised  that  the  in- 
jury was  occasioned  by  a  hole  in  the  street, 
no  matter  whether  it  had  been  there  24  hours 
or  came  at  the  very  time  that  the  horse 
struck  the  line  of  the  sewer.  For  this  reason 
we  must  hold  the  notice  sufficient  In  this 
particular. 

The  remaining  question  Is  one  of  much 
greater  difficulty,  and  on  which  the  authori- 
ties are  more  entirely  In  accord  in  their  re- 
quirements. All  of  the  cases  which  have 
been  called  to  our  attention  touching  this 
question  unite  in  deciding  that  the  plaintiff 
must  describe  In  the  notice  the  extent  of  the 
Injury  which  has  been  sustained.  There  Is 
some  little  difference  In  the  various  statutes 
on  the  subject,  but  the  variations  in  the 
phraseology  do  not  In  our  mind,  necessitate 
any  difference  in  the  rule  which  must  be  ap- 
plied. Wherever  a  party  has  been  hurt  he 
must  so  far  as  may  be,  give  an  accurate  de- 
scription of  the  injury  which  he  has  sus- 
tained. Many  reasons  are  assigned  for  the 
rule,  but  in  general  they  are  that  the  city 
authorities  may  be  advised  of  the  precise 
claim  which  the  plaintiff  makes,  and  that 
there  may  be  thereafter  no  opportunity  to 
make  another  and  a  different  case  from  what 
is  insisted  on  when  the  injury  is  fresh,  and 
the  facts  easy  of  ascertainment  Nourse  v. 
Town  of  Victory,  51  Vt  275;  Perry  v.  Town 
of  Putney,  52  Vt  533;   Pratt  v.  Town  of 
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Sh^urne,  53  Vt.  370.  None  of  the  deci- 
sions require  of  the  plaintiff  impossibilities, 
or  the  performance  of  difficult  and  unusual 
things.  It  is  only  insisted  that  with  refer- 
ence to  plain  injuries,  and  those  which  the 
layman  can  easily  locate,  determine,  and  de- 
scribe, he  must  set  them  down  in  his  notice. 
Internal  injuries,  which  he  can  neither  diag- 
nose nor  describe  otherwise  than  by  his  sen- 
sations, would  probably  be  sufficiently  stated 
if  the  sensations  were  given.  In  case  of  a 
broken  bone,  it  would  be  enough  to  state  that 
his  leg,  his  arm,  or  his  limb  were  fractured, 
without  stating  the  kind  and  description  of 
the  fracture  he  had  sustained;  but  wherever 
the  trouble  is  readily  appreciable,  and  easily 
described,  it  must  be  stated  in  the  notice,  or 
else  there  can  be  no  recovery  for  that  partic- 
ular Injury.  The  difficulty  in  the  present  case 
comes  from  one  matter,  which  was  proved 
as  an  element  of  the  injury,— the  miscarriage. 
Aside  from  this,  we  can  discover  no  Insuffi- 
ciency in  the  notice,  but  we  are  of  the  opin- 
ion that  this  matter  should  not  have  been 
permitted  to  go  to  the  jury.  The  reason  of 
it  is  very  plain.  A  married  woman,  who 
was  the  mother  of  two  children,  must  have 
been  well  advised  of  the  nature  of  her  in- 
Jury;  and,  if  she  sustained  this  particular 
harm,  the  matter  was  Well  known  to  her 
long  before  her  notice  was  served.  It  was 
plain  to  her  mind  and  to  her  apprehension, 
and  It  Is  as  easy  of  description  as  the  state- 
ment that  she  had  broken  her  arm  or  broken 
her  leg.  We  therefore  hold  it  was  error  for 
the  court  to  admit  testimony  on  this  subject 
under  the  notice.  We  do  not  discover  any 
other  matter  which  requires  discussion  to  set- 
tle the  present  appeal,  or  to  advise  the  lower 
court  with  reference  to  the  future  trial.  For 
the  error  committed  by  the  court  In  admit- 
ting the  testimony  referred  to,  the  judgment 
will  be  reversed,  and  the  case  remanded  for  a 
new  trial.  Reversed. 


(27  Or.  77) 

BARRELL  v.  TITLE  GUARANTEE  & 
TRUST  CO. 
(Supreme  Court  of  Oregon.   March  12,  1895.) 

Rm  Judicata  —  Judgment  for  Land  —  Adverse 
Possession— Interruption  bt  Spit. 

1.  Under  Hill's  Ann.  Laws,  g  329,  making 
the  judgment  in  an  action  for  the  possession  of 
real  property  conclusive  of  the  estate  in,  and  the 
right  to  tlie  possession  of,  such  property,  upon 
the  judgment  defendant,  and  those  claiming 
under  him,  after  the  commencement  of  the  ac- 
tion, the  judgment  operates  as  a  bar  to  a  subse- 
quent action  from  the  date  of  its  recovery. 

2.  The  time  between  the  bringing  of  an  ac- 
tion for  land  and  the  entry  on  the  land  by  plain- 
tiff, under  a  judgment  rendered  therein,  cannot 
be  considered  in  computing  the  period  of  defend- 
ant's adverse  possession. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

Action  by  Colburn  Barrell  against  the  Title 
Guarantee  &  Trust  Company.  Judgment  for 
defendant,  and  plaintiff  appeals.  Affirmed. 


E.  B.  Watson  and  F.  L.  Keenan,  for  ap- 
pellant  Geo.  H.  Williams,  for  respondent 

WOLVERTON,  J.  This  Is  an  action  to  re- 
cover 2%  acres  of  land  situate  in  Multnomah 
county,  Or.  The  complaint  contains  the 
usual  allegations.  The  answer,  after  a  spe- 
cific denial  of  the  material  allegations  of  the 
complaint,  sets  forth  four  further  and  sepa- 
rate defenses  thereto,  in  the  first  of  which  it 
is  alleged  that  the  title  In  fee  and  right  of 
possession  of  the  premises  In  dispute  are  In 
the  defendant  The  fourth  shows  the  fol- 
lowing state  of  facts,  to  wit:  On  the  29th 
day  of  November,  1882,  one  Charles  E.  Til- 
ton  commenced  an  action  in  the  United 
States  circuit  court  for  the  district  of  Oregon 
against  the  plaintiff  herein  and  Aurella  J. 
Barrell  to  recover  the  possession  of  certain 
premises,  Including  those  in  dispute.  The 
defendants  therein  appeared  and  answered, 
denying  the  title  of  Tllton  to  said  premises, 
and  thereupon  such  proceedings  were  had 
that  on  the  9th  day  of  July,  1883,  It  was 
duly  considered  and  adjudged  that  Tilton  was 
the  owner  in  fee  simple  of  said  premises, 
and,  as  against  the  defendants  therein,  law- 
fully entitled  to  the  possession  thereof.  The 
defendants  thereafter  appealed  to  the  su- 
preme court  of  the  United  States,  and  on 
July  16,  1883,  gave  a  supersedeas  bond  for 
the  prosecution  of  such  appeal.  At  the  Oc- 
tober term  of  said  court  for  1886  the  judg- 
ment of  the  lower  court  was  affirmed,  and 
on  March  28,  1887;  a  mandate  issued,  which 
was  duly  filed  and  entered  of  record  In  the 
circuit  court  Four  executions  were  there- 
after issued  upon  dates,  respectively,  Sep- 
tember 9,  1890,  June  2,  1891,  March  16,  1892, 
and  June  30,  1893.  The  three  first  were  re- 
turned not  served,  but  the  fourth  was  duly 
executed  by  the  United  States  marshal  by 
putting  the  defendant  herein  in  possession  of 
the  property  as  Tilton's  successor  in  interest 
and  the  defendant  has  ever  since  remained 
In  possession  thereof.  The  third  simply  sets 
up  the  Tilton  judgment  as  an  estoppel.  The 
reply  denies  the  defendant's  ownership  in 
fee  and  right  of  possession,  but  admits  the 
allegations  of  the  fourth  further  and*  separate 
defense,  except  that  the  execution  of  June 
30,  1893,  was  duly  issued  or  served,  and  al- 
leges that  the  issuance  and  service  thereof 
were  wrongful,  without  authority  of  law.  and 
an  abuse  of  the  process  of  said  circuit  court 
And,  further  replying  to  each  of  the  second, 
third,  and  fourth  separate  defenses,  avers 
that  on  the  3d  day  of  July,  1893,  and  for 
more  than  12  years  next  prior  thereto,  the 
plaintiff  was  in  the  open,  actual,  notorious, 
peaceable,  and  continuous  possession,  occu- 
pation, and  enjoyment  of  all  the  premises 
described,  claiming  title  thereto  in  fee  simple, 
adverse  to  defendant  and  its  grantors  and 
the  whole  world,  and  by  reason  thereof  had 
acquired,  and  then  held  and  owned,  a  perfect 
title  to  said  property  in  fee  simple.  Upon 
this  state  of  the  pleadings,  the  defendant  In- 


Digitized  by 


Or.) 


BARBELL  r.  TITLE  GUARANTEE  &  TRUST  CO. 


993 


terposed  a  motion  for  judgment,  for  the  rea- 
son that  the  answer  sets  up  a  perfect  estop- 
pel against  the  plaintiff's  claim  of  title  and 
possession  of  the  premises,  and  the  reply  in 
no  way  avoids  such  estoppel.  The  second 
further  and  separate  defense  Is  not  material 
for  the  present  consideration,  but  from  It, 
In  connection  with  the  fourth,  we  are  enabled 
to  trace  the  history  of  the  title  In  dispute. 
It  appears  that  on  and  prior  to  December 
4,  1879,  th^  plaintiff  and  Aurella  J.  Barrell 
were  the  owners  In  fee  of  the  premises,  but 
had  executed  to  W.  S.  Ladd  a  mortgage 
thereon,  and  upon  that  date  Ladd  com- 
menced foreclosure  proceedings  against  the 
Barrells,  which  ripened  Into  a  decree  March 
22,  1880.  A  sale  was  had  thereunder,  and  on 
August  25,  1880,  Ladd  obtained  a  sheriff's 
deed  for  the  property.  Tilton  subsequently 
became  the  owner,  and  commenced  the  ac- 
tion to  recover  possession,  with  the  result 
as  shown  by  the  third  and  fourth  further  and 
separate  defenses.  The  plaintiff  Is  thus 
without  any  paper  title  to  the  premises,  and 
relies  solely  and  exclusively  upon  a  title  by 
adverse  possession  for  a  period  of  more  than 
12  years,  claiming  that  he  has  been  holding 
adversely  to  the  defendant,  his  grantors,  and 
all  the  world,  since  the  25th  day  of  August, 
1880,  the  date  of  the  sheriff's  deed  to  Ladd, 
to  the  3d  day  of  July,  1893,  when  he  was 
ousted  by  the  marshal,  under  process  from 
the  United  States  circuit  court,  Issued  In  the 
case  of  Tilton  v.  Colburn  and  Aurelia  J.  Bar: 
rell.  It  Is  settled  by  recent  decisions  of  this 
court  that  adverse  possession  of  real  proper- 
ty for  the  period  prescribed  by  the  statute  of 
limitations  confers  title,  and  vests  It  In  the 
possessor.  It  extinguishes  adverse  titles,  and 
entitles  the  possessor  to  all  the  remedies  inci- 
dent to  the  recovery  and  maintenance  of  pos- 
session under  written  titles.  Parker  v.  Metz- 
ger,  12  Or.  407, 7  Pac.  518;  Joy  v.  Stump,  14  Or. 
3G1, 12  Pac.  929.  For  the  purpose  of  testing  the 
motion  for  judgment  on  the  pleadings,  so 
far  as  the  fourth  separate  answer  shows  the 
facts,  it  is  conceded  that  plaintiffs  posses- 
sion has  been  adverse  and  continuous  since 
August  25, 1880,  unless  the  action  commenced 
In  the  United  States  circuit  court  and  the 
proceedings  had  thereunder  stopped  it. 
Hence,  title  to  the  premises,  and  the  right 
of  possession,  as  It  affects  the  respective 
parties,  depends  upon  the  effect  of  the  com- 
mencement of  that  action,  the  judgment 
therein  obtained,  and  enforcement  of  the 
same  by  putting  defendant  into  possession. 

We  will  first  consider  the  effect  of  the 
judgment  In  Tilton  v.  Colburn  and  Aurella 
J.  Barrell.  Section  316,  Hill's  Ann.  Laws  Or., 
provides:  "Any  person  who  has  a  legal  es- 
tate In  real  property,  and  a  present  right  to 
the  possession  thereof,  may  recover  such  pos- 
.sesslon,  with  damages  for  withholding  the 
same,  by  an  action  at  law."  And  section  318: 
"The  plaintiff  In  his  complaint  shall  set  forth 
the  nature  of  his  estate  in  the  property 
whether  It  be  In  fee,  for  life,  or  for  a  term 
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of  years,  and  for  whose  life,  or  the  duration 
of  such  term,  and  that  he  is  entitled  to  the 
possession  thereof,  and  that  the  defendant 
wrongfully  withholds  the  same  from  him  to 
his  damage  In  such  sum  as  may  be  therein 
claimed."  The  action  thus  provided  for  Is 
termed  by  the  statute  "An  action  to  recover 
the  possession  of  real  property,"  but,  unlike 
the  common-law  action  of  ejectment,  It  is 
more  than  a  possessory  action.  It  Is  an  ac- 
tion by  which  the  title,  estate,  and  duration 
thereof,  to  real  property,  may  be  determined, 
as  well  as  the  right  of  possession.  There  is 
very  little  resemblance  between  the  action 
thus  provided  for  by  statute  and  the  com- 
mon-law action  of  ejectment,  yet  In  common 
parlance  both  are  referred  to  by  the  latter 
title.  The  character  of  the  common-law 
ejectment  Is  well  known,  and  Is  founded  up- 
on a  fiction.  Originally,  the  lessor,  or  he 
who  had  the  right  of  entry  on  the  land,  made 
a  formal  entry  thereon  with  some  friend,  to 
whom  he  executed  and  delivered  a  lease  for 
years,  and  left  him  In  actual  possession, 
where  he  remained  until  some  friend,  called 
the  "casual  ejector,"  or  the  actual  tenant, 
either- by  agreement  or  accident,  came  and 
turned  him  out.  The  lessee  thereupon 
brought  his  action  against  the  party  ousting 
him  to  recover  his  term,  damages,  and  pos- 
session, for  which  the  writ  of  possession  was 
Issued.  If  the  party  ousting  him  was  the 
casual  ejector,  he  was  required,  under  a  rule 
of  court,  to  give  notice  to  the  tenant  in  pos- 
session that  he  had  been  sued  and  would 
make  no  defense.  This  served  as  a  process 
to  the  tenant  in  possession,  who  appeared 
and  defended  by  permission  of  the  court,  and 
thereby  became  the  real  defendant  in  the 
suit.  The  plaintiff  by  his  declaration  did 
not  allege  title.  He  simply  alleged  that  his 
lessor,  on  a  day  named,  demised  to  him  the 
premises  In  question,  to  hold  for  a  specified 
term  then  next  ensuing;  that,  by  virtue 
thereof,  he  entered  upon  said  premises,  and 
became  possessed  thereof  for  the  term;  that, 
being  so  possessed,  the  defendant,  at  a  time 
specified,  and  before  the  expiration  of  the 
term,  with  force  and  arms  entered  and  eject- 
ed him.  Subsequently  a  change  was  made 
by  the  courts,  after  which  the  plaintiff  and 
casual  ejector  were  fictitious  persons.  The 
actual  tenant,  before  he  would  be  allowed  to 
appear  and  defend,  was  required  under  the 
consent  rule  to  confess  the  lease,  entry,  and 
ouster,  and  plead  not  guilty.  The  lease,  en- 
try, and  ouster  being  confessed.  It  was  un- 
necessary to  enter  proof  to  establish  them, 
but  it  was  necessary  to  show  title  in  the 
lessor,  notwithstanding  none  was  directly  al- 
leged; and  the  title,  though  not  directly  In 
Issue,  thus  became  the  real  question,  and  the 
only  question,  litigated.  6  Am.  &  Eng.  Enc. 
Law,  198;  Caperton  v.  Schmidt,  85  Am.  Dec. 
195.  A  judgment  thus  obtained  did  not  op- 
erate as  an  estoppel  to  a  retrial  of  the  same 
question  of  title.  By  making  a  fresh  demise 
to  another  nominal  character,  it  became  the 
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action  of  a  new  plaintiff  upon  another  right. 
The  reason  for  the  nonconclusiveness  of  the 
Judgment  Is  found  in  the  fictitious  character 
of  the  action.  Another  reason  therefor  is 
assigned  by  Mr.  Justice  Miller  in  Miles  v. 
Caldwell,  2  Wall.  41,  namely,  "the  peculiar 
respect,  almost  sanctity,  which  the  feudal 
Bystem  attached  to  the  tenure  by  which  real 
estate  was  held.  So  peculiarly  sacred  was 
the  title  to  land  with  our  ancestors  that  they 
were  not  willing  that  the  claim  to  it  should, 
like  all  other  claims,  be  settled  forever  by 
one  trial  in  an  ordinary  personal  action,  but 
permitted  the  unsuccessful  party  to  have  oth- 
er opportunity  of  establishing  his  title." 
Thus,  any  number  of  actions  could  be  insti- 
tuted to  try  the  validity  of  the  same  title. 
Equity,  however,  gave  relief  by  injunction, 
thereby. compelling  the  unsuccessful  litigant 
to  cease  from  harassing  his  opponent  by  use- 
less litigation  after  a  sufficient  number  of 
trials  had  taken  place  to  fairly  determine  the 
title.  By  reason  of  the  nonconclusiveness  of 
judgments  in  ejectment  at  common  law,  and 
a  sort  of  superstitious  reverence  for  land  as 
land,  several  of  the  states  have  provided  by 
statute  that  two  concurrent  verdicts  and 
judgments  in  ejectment  shall  be  conclusive 
of  the  title.  Black,  Judgm.  §  654.  In  many 
of  the  states,  the  fictions  of  the  common  law 
have  been  discarded,  and  the  real  parties  in 
interest  are  required  to  litigate  titles  to  lands 
In  their  own  names.  The  effect  of  a  verdict 
and  judgment  under  such  statutes  is  to  bar 
a  second  action  to  test  the  validity  of  the 
same  title.  Sturdy  v.  Jackaway,  4  Wall.  174. 
This  and  some  other  states  have  gone  fur- 
ther, and  made  the  judgment  a  bar  to  any 
other  action  between  the  same  parties  and 
those  claiming  under  them  as  to  the  same 
subject-matter.  Missouri  had  such  a  statute 
in  1855.  A  Judgment  in  ejectment  in  that 
state  while  the  same  was  in  force  was  held 
to  be  a  bar  to  any  other  action  touching  the 
same  title  between  the  same  parties,  and, 
it  being  regarded  as  a  rule  of  property,  and 
conclusive  in  the  state  courts,  it  was  held 
by  the  United  States  courts  to  be  alike  con- 
clusive therein.  Miles  v.  Caldwell,  supra. 
See,  also,  Blanchard  v.  Brown,  £  Wall.  248; 
Bazllle  v.  Murray  (Minn.)  41  N.  W.238;  Daw- 
ley  v.  Brown,  79  N.  Y.  390;  Hawley  v.  Si- 
mons, 102  111.  115.  Section  329,  Hill's  Ann. 
Laws  Or.,  provides:  "In  an  action  to  re- 
cover the  possession  of  real  property,  the 
judgment  therein  shall  be  conclusive  of  the 
estate  in  such  property  and  the  right  to  the 
possession  thereof,  so  far  as  the  same  is 
thereby  determined,  upon  the  party  against 
whom  the  same  is  given,  and  against  all  per- 
sons claiming  from,  through,  or  under  such 
party,  after  the  commencement  of  such  ac- 
tion." So  that  our  statutes  are  amply  suffi- 
cient to  constitute  a  judgment  thus  obtained 
an  estoppel  or  bar  to  a  subsequent  action  for 
the  same  title  between  the  same  parties  or 
their  privies.  They  provide— First,  that  the 
action  shall  be  prosecuted  in  the  name  of  the 


real  party  in  interest;  and,  second,  they  spe- 
cifically constitute  the  judgment  a  bar  by 
direct  enactment.  Such  a  judgment  is  a  bar 
from  the  date  of  its  rendition  or  recovery, 
and  not  from  the  date  of  the  commencement 
of  the  action.  Black,  Judgm.  §  656.  In 
Marshall  v.  Sbafter,  32  Cal.  195,  the  court 
say:  "It  must  be  admitted  by  every  one 
that  the  recovery  operates  as  an  estoppel  to 
this  extent:  to  preclude  the  losing  party  from 
denying  that,  as  to  him,  the  prevailing  party 
was,  at  the  time  of  the  rendition  tff  the  judg- 
ment, entitled  to  the  possession.  It  would 
seem  necessarily  to  follow  that,  in  order  to 
avoid  the  estoppel,  the  losing  party  must 
show  some  other  right  of  possession  than 
that  which  he  had  when  the  estoppel  was 
created.  He  is  bound  to  show  such  other 
right,  because  his  former  claim  of  right  was 
determined  by  the  recovery."  In  Satterlee 
v.  Bliss,  36  Cal.  514,  Sawyer,  J.,  says:  "The 
Judgment  ki  the  case  of  Reese  v.  Mahoney 
[21  Cal.  306J  is  binding  and  conclusive  upon 
the  Mahoneys,  and  all  parties  standing  In 
privity  with  them,  and  estops  them  from  de- 
nying that  Reese  was  entitled,  as  against 
them,  to  the  possession  of  the  premises  at 
the  time  of  the  rendition  of  the  Judgment.** 
See,  also,  Caperton  v.  Schmidt,  supra;  Freem. 
Judgm.  §  300;  Thrift  v.  Delaney,  69  Cal.  191, 
10  Pac.  475;  Wattson  v.  Dowling,  26  Cal.  124. 

To  support  the  contrary  doctrine,— that  the 
estoppel  attaches  at  the  beginning  of  the  ac- 
tion, and  not  at  the  date  of  the  rendition  of 
Judgment,— counsel  cites  Yount  v.  Howell. 
14  Cal.  465;  Freem.  Judgm.  5  301;  and  oth- 
er authorities.  Judge  Field,  in  Yount  v. 
Howell,  says:  "With  us  the  Judgment  Is 
only  conclusive  of  two  points:  the  right  of 
possession  in  the  plaintiff,  and  the  occupa- 
tion of  the  defendant  at  the  institution  of 
the  suit  Whatever  beyond  these  facts  may 
be  necessary,  in  an  independent  suit,  to  re- 
cover mesne  profits,  must  be  established  by 
evidence  outside  of  the  record  in  the  eject- 
ment." These  remarks  were  evidently  made 
with  reference  to  an  Independent  suit  to  re- 
cover mesne  profits,  and  not  with  reference 
to  an  action  in  ejectment,  and  can  have  no 
application  touching  the  estoppel  by  judg- 
ment in  such  an  action,  or  to  the  time  when 
It  became  effective  in  that  capacity.  Mr. 
Freeman,  in  his  work  on  Judgments  (section 
301),  cites  Yount  v.  Howell,  but  seems  to 
have  misapprehended  the  opinion  of  Judge 
Field,  and  took  it  that  the  first  clause  of 
the  above  quotation  was  applicable,  under 
the  California  Code,  to  the  conclusiveness  of 
judgments  in  ejectment  generally.  Some 
conflict  in  the  subsequent  decisions  of  the 
same  court  has  arisen,  presumably  through 
this  misapprehension.  The  Tilton  judgment, 
having  determined  that  he  was  the  owner 
in  fee  simple,  and,  as  against  the  defendants, 
lawfully  entitled  to  the  possession  of  said! 
premises,  created  an  estoppel  from  the  date 
of  the  rendition  of  said  judgment,  as  against 
the  defendants  in  said  action  and  then*  priv- 
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lee,  to  assert  that  they  or  either  of  them 
were  the  owners  in  fee,  or  entitled  to  the 
possession  thereof. 

The  sheriffs  deed  under  the  land  foreclo- 
sure was  executed  August  25, 1880,  and  Judg- 
ment was  obtained  in  the  action  of  Tilton  v. 
Col  burn  and  Aurelia  J.  Barrell  July  9,  1883. 
Possession  was  obtained  by  the  defendant 
herein,  through  process  issued  under  that 
judgment,  July  3, 1893.  So  that,  at  the  time 
of  the  rendition  of  the  Judgment  In  the  ac- 
tion of  ejectment,  the  statute  of  limitations 
had  not  run  against  the  land,  assuming  that 
it  commenced  to  run  at  the  date  of  the  sher- 
iffs deed.  If,  however,  neither  the  com- 
mencement of  the  action  in  ejectment,  nor 
the  Judgment  obtained  therein,  nor  the  entry 
made  by  virtue  of  the  process  issued  upon 
said  Judgment,  nor  the  effect  of  said  action 
as  a  whole  stopped  the  running  of  the  stat- 
ute, then  plaintiff  has  acquired  a  title  by  ad- 
verse possession,  as  more  than  the  statutory 
period  had  elapsed  since  the  execution  of 
the  sheriffs  deed  and  the  date  of  defendant's 
entry.  The  continuity  of  adverse  posses- 
sion may  be  broken  in  several  ways.  It 
may  be  done  by  an  entry  of  the  legal  owner, 
by  an  abandonment  of  the  possession,  by  rec- 
ognition of  the  owner's  title,  or  an  acknowl- 
edgment, made  before  the  statute  has  run, 
by  the  person  In  possession,  that  he  has  and 
claims  no  title  to  the  lands  occupied.  And 
such  recognition  or  acknowledgment,  to  be 
effectual,  need  not  be  In  express  terms,  but 
may  be  inferred  from  a  variety  of  circum- 
stances, as  by  taking  a  lease  from  the  owner, 
offering  to  hold  the  land  under  him,  offering 
to  purchase  or  to  surrender  It,  or  asserting 
that  he  gave  him  the  use  of  the  land  for  a 
term  or  for  life,  or  in  any  way  which  admits 
the  superiority  of  the  owner's  title,  and  that 
the  occupant  holds  under  or  in  subservience 
to  him.  2  Wood,  Lim.  §  270.  Any  of  these 
conditions  would  create  an  estoppel  in  pais, 
as  against  the  party  in  possession,  to  claim 
that  his  prior  holding  was  adverse.  Now, 
here  we  have  the  solemn  judgment  of  a 
court  of  competent  Jurisdiction,  which,  as  we 
have  seen,  is  conclusive  of  the  estate  and 
right  of  possession  of  the  premises  in  dis- 
pute, and  creates  an  estoppel,  as  against  the 
defendant,  to  deny  the  title  of  plaintiff,  or 
his  right  to  the  possession  thereof  at  the 
date  of  the  Judgment  in  ejectment  As  to 
all  other  intents  and  purposes,  the  estoppel 
here  created  is  Just  as  effective  as  the  es- 
toppel in  pais,  and  we  are  unable  to  see 
why,  upon  principle,  It  should  not  be  just  as 
effective  .in  breaking  the  continuity  of  the 
running  of  the  statute  of  limitations.  If  a 
voluntary  recognition  of  a  superior  title  will 
stop  the  running  of  the  statute,  why  not 
the  adjudication  of  a  court  of  competent  Ju- 
risdiction, where  the  title  is  the  Identical 
thing  in  dispute,  as  well  as  the  right  of 
possession?  Is  the  estoppel  in  pais  of  high- 
er order  than  the  estoppel  by  record,  as  coun- 


sel for  appellants  contend?  In  Gower  v. 
Quinlan,  40  Mich.  572,  the  court  decides  that 
the  continuity  of  adverse  possession  is  bro- 
ken by  a  decree  requiring  the  occupant  to 
convey  the  land,  even  If  the  actual  posses- 
sion is  not  disturbed;  but  It  is  urged  that 
this  decision  does  not  meet  the  case  at  bar, 
because,  as  was  said  by  the  court,  the  de- 
cree had  the  effect  of  a  voluntary  convey- 
ance,—It  being  claimed  that  the  effect  of  a 
judgment  in  ejectment  is  not  to  create  a 
new  estate,  or  vest  a  new  title,  but  simply 
to  determine  and  confirm  the  title  which  the 
prevailing  party  already  had.  Carpenter  v. 
Mining  Co.,  63  Cal.  616.  And  in  Mabary  v. 
Dollarhide,  98  Mo.  204,  11  S.  W.  Oil,  the 
court  say:  "We  cannot  see  how  the  mere 
recovery  of  a  judgment  in  an  action  of  eject- 
ment can  suspend  the  running  of  the  stat- 
ute of  limitations.  To  have  that  effect,  there 
must  be  possession  under  it,  or  something 
done  to  make  the  defendant's  possession  sub- 
ordinate to  the  plaintiffs  title."  To  the 
same  effect  see  Bright  v.  Stevens,  1  Houst 
(Del.)  244;  O'Neal  v.  Boone,  53  111.  35.  We 
have  been  cited  to  but  one  authority  which 
holds  that  a  mere  judgment  in  ejectment 
will  stop  the  running  of  the  statute  of  limita- 
tions. Brolaskey  v.  McClain,  61  Pa.  St  166. 
So  that  upon  authority,  we  cannot  say  that 
the  Tilton  Judgment  alone  is  sufficient  to 
break  the  continuity  of  the  adverse  posses- 
sion of  plaintiff.  But,  without  deciding  this 
point  we  will  consider  the  effect  of  the  judg- 
ment in  connection  with  defendant's  entry 
thereunder  by  virtue  of  the  execution  is- 
sued thereon.  Section  4,  Hill's  Ann.  Laws 
Or.,  provides:  "The  periods  prescribed  in 
section  three  (3)  of  this  act  for  the  com- 
mencement of  actions  shall  be  as  follows: 
Within  ten  years,  action  for  the  recovery 
of  real  property,  or  for  the  recovery  of  the 
possession  thereof;  and  no  action  shall  be 
maintained  for  such  recovery  unless  it  ap- 
pear that  the  plaintiff,  his  ancestor,  prede- 
cessor, or  grantor  was  seized  or  possessed 
of  the  premises  within  ten  years  before  the 
commencement  of  said  action."  This  stat- 
ute In  effect  provides  that  10  years'  adverse 
possession  of  real  property  will  bar  an  ac- 
tion therefor,  but  it  Just  as  effectively  pro- 
vides that  an  action  may  be  commenced  at 
any  time  before  the  statute  has  run.  It  was 
undoubtedly  the  inten'tion  of  the  legislature 
to  give  the  suitor  an  adequate  remedy  If  he 
should  commence  his  action  at  any  time 
within  the  statutory  period.  It  is  therefore 
perfectly  logical  to  conclude  that  the  legis- 
lature did  not  Intend  that  the  statute  should 
run  while  the  suitor  was  prosecuting  his  ac- 
tion effectively,  and  hence,  if  he  should  re- 
cover and  obtain  possession  under  his  Judg- 
ment, the  statute  could  have  no  effect  as 
against  him,  whether  he  got  in  before  or  aft- 
er the  expiration  of  10  years  after  the  stat- 
ute began  to  run.  This  conclusion  seems  so 
clear  that  no  argument  or  citation  of  author- 
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ities  is  necessary  to  support  it,  but  it  was  so 
earnestly  contended  that  the  statute  contin- 
ued to  run,  notwithstanding  the  commence- 
ment of  the  action,  the  judgment,  and  the 
ouster  by  virtue  of  the  execution,  that  we 
will  not  rest  our  opinion  here  without  an  ex- 
amination of  the  authorities. 

As  a  general  proposition,  the  commence- 
ment of  an  action  stops  the  running  of  the 
statute  of  limitations,  and  no  mere  lapse  of 
time  after  its  commencement  will  bar  the 
action.  Evans  v.  Cleveland,  72  N.  Y.  48G; 
Manufacturing  Co.  v.  Earl  (Minn.)  57  N.  W. 
038;  Bassett  v.  McKenna,  52  Conn.  437; 
Bell's  Appeal,  115  Pa.  St.  88,  8  Atl.  177; 
Hemphill  v.  McClinmns,  24  Pa.  St.  370;  Rail- 
way Co.  v.  Cook  (Tex.  Civ.  App.)  25  S.  W. 
455;  Pratt  v.  Pratt.  06  U.  S.  704.  But  an  un- 
successful suit,  leading  to  no  change  of  pos- 
session, does  not  stop  the  running  of  the  stat- 
ute. Moore  v.  Greene,  10  How.  71;  Work- 
man v.  Guthrie.  20  Pa.  St.  513;  Langford  v. 
Poppe,  56  Cal.  76.  Upon  the  other  hand,  how- 
ever, where  judgment  has  been  obtained,  and 
a  transfer  of  possession  thereunder  follows 
through  the  process  of  the  court,  the  conti- 
nuity of  the  running  of  the  statute  is  broken 
as  of  the  date  of  the  commencement  of  the 
action.  Dunn  v.  Miller,  75  Mo.  260,  is  in 
point.  The  statute  of  limitations  of  that  state 
is  10  years.  In  May,  1872,  Miller  commenced 
an  action  of  ejectment  against  Dunn,  the  par- 
ties being  the  same  as  in  the  case  cited,  and 
in  1876  recovered  judgment  and  obtained  pos- 
session under  due  process  of  law  issued  in 
that  case.  The  statute  of  limitations  began 
to  run  in  June,  1864,  so  it  will  be  seen  that 
the  action  was  commenced  within  the  10 
years,  but  the  judgment  and  possession  there- 
under were  not  obtained  until  after  the  ex- 
piration of  that  time.  The  .court  say:  "Nor 
can  his  [plaintiff's]  possession  since  that  date 
[June,  1864]  confer  such  title,  as  the  statutory 
period  had  not  elapsed  when  the  suit  of  Mil- 
ler v.  Dunn  was  commenced,  in  May,  1872,  at 
the  termination  of  which,  in  1876,  he  was 
turned  out,  and  the  defendant  placed  in  said 
possession,  under  due  process  of  law  issued  in 
said  cause.  The  effect  of  said  suit,  and  the 
transfer  of  said  possession  following  there- 
under, by  due  process  of  law,  was  to  work, 
in  contemplation  of  law,  a  termination  of  his 
adverse  possession  with  the  commencement  of 
that  suit,  in  May.  1872.  It  follows,  therefore, 
that  plaintiff's  continued  possession,  between 
the  beginning  and  termination  of  that  suit, 
cannot  in  this  suit  avail  him  anything,  in 
computing  the  statutory  period  of  his  adverse 
possession  necessary  to  confer  title."  The  au- 
thors of  Sedgwick  &  Wait  on  Trial  of  Title 
to  Land  (section  743)  says:  "The  main  ob- 
ject of  the  statute  of  limitations  being  to  bar 
an  action  by  the  owner  for  the  recovery  of 
the  land,  it  follows,  of  course,  that,  if  an  ac- 
tion is  instituted  by  the  owner  before  the 
statutory  period  has  elapsed,  the  running  of 
the  statute,  and  the  adverse  possession  upon 


which  it  depends,  are,. at  least,  suspended,  and 
the  rights  of  the  parties,  according  to  the  gen- 
eral rule,  are  to  be  determined  as  they  existed 
at  the  time  the  action  was  brought  If,  then, 
at  that  time  the  statute  had  already  run  in 
favor  of  the  defendant,  the  plaintiff  must 
fail;  but  if  at  that  time  the  statute  had  not 
run,  the  plaintiff  is  entitled  to  recover,  though 
the  statutory  period  might  elapse  during  the 
progress  of  the  action.  These  rules  hardly 
admit  of  discussion."  In  Carpenter  v.  Min- 
ing Co.,  supra,  the  court  say:  "But  the  judg- 
ment does  not  create  a  new  estate,  or  vest  a 
new  title  in  the  plaintiff,  which  Interrupts 
the  running  of  the  statute  of  limitations,  in 
case  the  same  has  begun  to  run.  The  run- 
ning of  the  limitation  can  be  interrupted  only 
by  an  actual  entry."  Thus  by  a  strong  im- 
plication that  case  sustains  the  theory  that  if 
entry  is  made  under  the  judgment  it  cuts  off 
the  running  of  the  statute.  Mr.  Justice  Mc- 
Lean, in  Moore  v.  Greene,  supra,  says: 
"Prosecutions  to  stop  the  operations  of  the 
statute  must  be  successful,  and  lead  to  a 
change  in  possession."  See  also  Hood's  Heirs 
v.  Palmer,  7  Rich.  Law,  138.  We  conclude, 
therefore,  that  Tilton's  action  stopped  the 
running  of  the  statute  of  limitations  at  the 
date  of  its  commencement,— November  29. 
1882,— and  that,  having  prosecuted  it  with  ef- 
fect, obtained  his  judgment,  and  by  virtue  of 
process  issued  thereon  his  successor  in  inter- 
est, the  defendant  herein,  was  put  in  the  pos- 
session July  9,  1893;  and  therefore  that  the 
time  which  elapsed  between  the  date  of  the 
commencement  of  that  action  and  the  date  of 
defendant's  entry  cannot  be  taken  into  ac- 
count in  computing  the  period  of  plaintiff's 
adverse  possession.  The  cases  of  Jackson  v. 
Havlland,  13  Johns.  228,  Kennedy's  Heirs  v. 
Reynolds,  27  Ala.  304,  and  Smith  v.  Horn- 
back,  14  Am.  Dec.  122,  are  cited  as  authority 
against  this  theory.  These  are  all  common- 
law  actions  in  ejectment.  They  simply  hold 
that  a  recovery  in  such  an  action  is  only  for 
the  unexpired  portion  of  the  term  laid  in  the 
demise;  that  after  its  expiration  no  execu- 
tion can  be  issued  upon  the  judgment,  and 
that  without  entry  under  it  the  statute  of 
limitations  is  not  stayed.  The  implication  is 
left,  however,  that  if  entry  was  made  under 
the  judgment  the  statute  would  be  stayed. 
The  principle  upon  which  these  decisions  are 
based  is  found  in  the  case  last  cited,  and  is 
a  quotation  from  Lord  Mansfield  in  Aslin  v. 
Parkin,  2  Burrows,  668,  namely:  "This  judg- 
ment, like  all  others,  only  concludes  the  par- 
ties as  to  the  subjectrmatter  of  it.  There- 
fore, beyond  the  term  laid  in  the  demise,  it 
proves  nothing  at  ail,  because,  beyond  that 
term,  the  plaintiff  has  alleged  no  title,  nor 
could  he  be  put  to  prove  any."  The  demise 
or  term  laid  in  the  declaration  constituted  the 
subject-matter,  of  the  controversy,  and  when 
this  expired  the  judgment  was  simply  a  dead 
letter  for  any  purpose 
The  matters  set  up  in  defendant's  fourth 
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further  and  separate  defense  therefore  con- 
stitute a  complete  defense,  by  way  of  estoppel, 
to  plaintiff's  cause  of  action,  and,  not  having 
'been  controverted  by  the  reply,  the  court  be- 
low properly  allowed  the  motion  for  judg- 
ment on  the  pleadings.    Judgment  affirmed. 


(27  Or.  eoi) 

BARRELL  v.  TITLE  GUARANTEE  & 
TRUST  CO. 

(Supreme  Court  of  Oregon.   March  12,  1885.) 

Appeal  from  circuit  court,  Multnomah  coun- 
ty; E.  D.  Shattuck,  Judge. 

Action  by  Aurelia  J.  Barrell  against  the  Title 
Guarantee  &  Trust  Company.  From  judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

E.  B.  Watson  and  F.  L.  Keenan,  for  appel- 
lant  Geo.  H.  Williams,  for  respondent. 

WOLVERTON,  J.  This  is  an  action  to  re- 
cover 10%  acres  of  land  in  Multnomah  county. 
The  pleadings  and  facts  in  the  case  are  substan- 
tially the  same  as  in  Barrell  v.  Trust  Co.  (just 
decided)  39  Pac.  992.  The  opinion  in  that  case 
is  therefore  decisive  of  this,  and  hence  the  judg- 
ment of  the  court  below  is  affirmed. 


(28  Or.  339) 

BENNETT  v.  MINOTT  et  aL 
(Supreme  Court  of  Oregon.  April  1,  1895.) 
None*  of  Appbax— Sbbviob. 

1.  Where  nothing  appears  in  the  record  to 
show  the  residence  of  appellee's  attorney  on  ad- 
mission by  him  of  service  of  notice  of  appeal, 
it  will  be  presumed  that  he  was  a  resident  of 
the  county  in  which  the  trial  was  had,  and 
that  service  was  there  made. 

2.  In  an  action  to  set  aside  a  conveyance 
as  in  fraud  of  creditors,  the  grantor  not  being 
a  necessary  party,  service  on  him  of  notice  of 
api>eal  by  the  grantee  is  not  necessary. 

Appeal  from  circuit  court,  Coos  county;  J. 
C.  Fullerton,  Judge. 

Action  by  Sanford  Bennett  against  T.  8. 
Mlnott  and  others.  There  was  a  judgment 
for  plaintiff,  and  defendant  the  Coos  Bay 
Hardware  Company  appeals.  On  motion  to 
dismiss.  Denied. 

W.  R.  Willis,  for  appellant  J.  W.  Ben- 
nett, for  respondent. 

PER  CURIAM.  This  is  a  motion  to  dis- 
miss an  appeal.  The  court,  having  found 
that  a  certain  stock  of  hardware  had  been 
fraudulently  transferred  by  the  defendants 
T.  S.  Minott  and  Lizzie  H.  Mlnott  to  the  de- 
fendant the  Coos  Bay  Hardware  Company, 
decreed  that  the  proceeds  of  the  sale  of  said 
goods,  in  the  hands  of  the  receiver,  be  ap- 
plied to  the  payment  of  judgments  against 
the  defendant  T.  S.  Minott,  in  favor  of  plain- 
tiff and  other  creditors,  from  which  decree 
the  Coos  Bay  Hardware  Company  appeals, 
but  does  not  make  the  defendants  T.  S.  Mi- 
nott or  Lizzie  Minott  parties  thereto.  The 
notice  of  appeal  was  filed  August  30,  1894, 
and  the  proof  of  service  indorsed  thereon  is 
as  follows:  "Due  service  and  receipt  of  a 
copy  hereof  admitted  after  filing,  this  28th 


day  of  August.  1894.  J.  W.  Bennett  Attor- 
ney for  Plaintiff."  It  is  contended  (1)  that 
the  indorsement  does  not  show  the  place  of 
service;  and  (2)  that  T.  S.  Minott  and  Lizzie 
H.  Minott  are  adverse,  and  therefore  neces- 
sary parties  to  the. appeal. 

1.  The  service  of  a  notice  of  appeal  may 
be  made  either  upon  the  party  or  upon  his 
attorney  of  record  residing  in  the  county 
where  the  trial  was  had;  but  when  the  at- 
torney resides  outside  of  such  county,  the 
service  can  be  made  only  upon  the  adverse 
party.  Lindley  v.  Wallis,  2  Or.  203;  Rees 
r.  Rees,  7  Or.  78;  Printing  Co.  v.  Reeves 
(Or.)  38  Pac.  622.  The  proof  of  service  of  a 
notice  of  appeal  may  be  made  by  the  sheriff 
of  the  county  (Hill's  Code,  §§  54,  527),  or  by 
the  written  admission  of  the  adverse  party; 
but,  in  case  of  service  by  the  latter  method, 
the  admission  must  state  the  time  and  place 
of  service  (Id.  f  61),  which  must  be  indorsed 
on  the  notice  when  filed,  or  the  appeal  is 
not  perfected.  Briney  v.  Starr,  6  Or.  207. 
The  admission  of  the  service  of  a  summons 
must  show  the  time  and  place  of  service; 
otherwise  no  advantage  could  be  taken  of 
the  defendant's  default  in  failing  to  answer. 
But  the  place  of  service  of  a  notice  of  appeal 
is,  in  general,  not  required  to  be  specifically 
set  forth,  although  it  is  otherwise  as  to  time. 
Elliott,  App.  Proc.  |  179.  The  transcript 
shows  that  J.  W.  Bennett  was  the  attorney 
for  the  plaintiff  in  the  trial  of  the  suit  in 
Coos  county,  and,  nothing  appearing  to  the 
contrary,  it  will  be  presumed  that  he  was  a 
resident  of  the  county,  in  which  he  appeared, 
as  counsel  (Roy  v.  Horsley,  6  Or.  270),  and, 
that  he  acknowledged  service  of  the  notice 
of  appeal  where  the  papers  show  the  venue 
to.  be  laid  (Elliott,  App.  Proc.  fi  179V  The 
place  of  service  not  having  been  stated.it  will 
therefore  be  presumed  to  have  been  in  Coos 
county. 

2.  The  defendants  T.  S.  Minott  and  Lizzie. 
H.  Minott  though  proper,  were  not  neces- 
sary, parties  to  the  suit.  Neither  of  them 
has  any  interest,  either  legal  or  equitable,  in 
the  property,  and  neither  could  be  preju- 
diced by  the  decree  which  the  plaintiff  seeks 
to  obtain.  Blanc  v.  Mining  Co.,  95  Cal.  524, 
30  Pac.  765;  Fox  v.  Moyer,  54  N.  Y.  130; 
Potter  v.  Phillips,  44  Iowa,  353;  Coffey  v. 
Norwood,  81  Ala.  512,  8  South.  199;  U.  8. 
v.  Church  of  Latter  Day  Saints  (Utah)  18 
Pac.  35;  Bailey  v.  Inglee,  2  Paige,  278;  Pfis- 
ter  v.  Dascey  (Cal.)  4  Pac.  393.  In  a  suit 
to  set  aside  a  deed  alleged  to  have  been 
fraudulently  executed,  the  plaintiff  may, 
though  not  necessary,  elect  to  make  the 
grantors  thereof  parties,  and.  having  done 
so,  a  demurrer  will  not  lie  for  misjoinder. 
Pflster  v.  Dascey,  supra.  The  defendants  T. 
S.  Minott  and  Lizzie  H.  Minott  not  being 
necessary  parties,  their  Interests  cannot  be 
adverse  to  or  in  conflict  with  those  of  the 
appellant.  The  Victorian,  24  Or.  121,  32  Pac. 
1040.  As  between  them  and  the  Coos  Bay 
Hardware  Company,  the  transfer  of  the 
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stock  of  goods  was  complete,  and  none  but 
their  creditors  could  question  the  transac- 
tion. It  follows  that  the  motion  to  dismiss 
the  appeal  must  be  denied,  and  it  is  so  or- 
dered. 

(27  Or.  128) 

LITTLE  KLAMATH  WATER-DITCH  CO. 
t.  REAM  et  al. 
(Supreme  Conrt  of  Oregon.  April  8,  1895.) 
Assumpsit— Striking  Oct  Eyidbnce. 

1.  In  an  action  for  water  furnished  for  irri- 
gation and  domestic  purposes,  evidence  that  it 
was  furnished  to  defendants'  grantor,  that  de- 
fendants under  the  deed  assumed  certain  debts 
of  the  grantor,  and  took  an  assignment  of  a 
claim  due  him  for  grain  sold,  will  not  support 
an  allegation  that  the  water  was  furnished  at 
defendants'  special  instance  and  request. 

2.  Where  evidence,  which,  taken  alone,  is 
incompetent,  is  admitted  under  objection  on  the 
assurance  of  counsel  that  it  will  be  followed  by 
proof  which  will  render  it  competent,  and  such 
proof  is  not  made,  it  is  error  to  overrule  a  sub- 
sequent motion  to  strike  out  the  evidence. 

Appeal  from  circuit  court,  Klamath  county; 
W.  C.  Hale,  Judge. 

Action  by  Little  Klamath  Water-Ditch  Com- 
pany against  B.  Ream  and  E.  J.  Roher. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal. Reversed. 

N.  B.  Knight,  for  appellants.  L.  R.  Web- 
ster, for  respondent. 

BEAN,  C.  J.  The  plaintiff,  a  corporation 
engaged  in  the  business  of  furnishing  water 
for  irrigation  and  domestic  purposes  for  hire, 
brought  this  action  against  the  defendants,  and 
as  cause  thereof  alleged  that  between  the  1st 
day  of  May  and  the  1st  day  of  September, 
1890,  it  sold  and  furnished  to  them  at  their 
special  instance  and  request  water  for  irriga- 
tion and  other  purposes,  of  the  reasonable 
value  of  $655,  no  part  of  which  had  been 
paid.  The  defendants  denied  specifically  all 
the  allegations  of  the  complaint,  and  upon 
the  issues  thus  made  the  cause  was  tried  be- 
fore a  jury  resulting  In  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff  for  the  sum  of 
$400,  from  which  defendants  appeal,  assign- 
ing error  in  overruling  their  motion  to  strike 
out  the  evidence  of  plaintiff. 

To  maintain  the  issues  on  its  part  the  plain- 
tiff called  one  Edgar  Ball,  who,  after  testify- 
ing that  during  1890  he  owned  and  occupied 
the  farm  upon  which  the  water  was  used, 
and  that  such  farm  was  then  under  mort- 
gage to  the  defendants,  and  was  subse- 
quently conveyed  to  them  In  satisfaction 
thereof,  was  asked  by  counsel  for  plaintiff 
the  following  questions:  "Was  there  any 
grain  raised  on  that  ranch  that  year?"  and 
"Was  there  any  water  used  on  the  ranch 
from  the  Little  Klamath  Water  Company's 
ditch  that  year?"  To  each  of  these  ques- 
tions defendants  objected,  because  they  were 
Immaterial  and  irrelevant,  and  the  evidence 
sought  to  be  elicited  thereby  would  not  in 
any  way  tend  to  support  the  allegations  of 


the  complaint,  or  show  that  the  water  was 
furnished  at  the  instance  and  request  or  for 
the  use  or  benefit  of  the  defendants  or  on. 
their  credit,  whereupon  counsel  for  plaintiff 
stated  to  the  court  that  he  would  subsequent- 
ly so  connect  the  defendants  with  the  use  of 
the  water  as  to  render  the  evidence  offered 
relevant    Upon  this  statement  the  court 
overruled  the  objection,  and  the  witness  was 
permitted  to  answer.  Similar  objections  were 
made  and  like  rulings  had  to  questions  to  the 
same  effect  propounded  to  other  witnesses  for 
plaintiff.   The  plaintiff  then  proceeded  with 
Its  evidence,  at  the  close  of  which  defend- 
ants moved  to  strike  out  all  of  the  testimony 
having  reference  to  the  water  furnished  by 
plaintiff  to  Edgar  Ball  during  the  year  1890, 
because  it  had  failed  to  connect  the  defend- 
ants, or  either  of  them,  with  said  Ball  In  the 
hire  or  use  thereof,  and  that  such  evidence 
had  no  relevancy  to  the  allegations  of  the 
complaint.   This  motion  was  overruled,  and 
such  ruling  is  now  relied  upon  for  a  reversal 
of  the  judgment   The  general  rule  is  that  an 
order  of  the  trial  court  overruling  a  motion 
to  strike  out  testimony  which  has  been  ad- 
mitted without  objection  is  not  assignable  er- 
ror (1  Thomp.  Trials,  §  716;  Baylies,  Trial 
Prac.  §  21),  but  where  evidence  which,  taken 
alone,  is  incompetent  is  offered,  and  admit- 
ted under  objection,  on  the  assurance  of  coun- 
sel that  It  will  be  followed  by  proof  of  other 
facts  which  will  render  It  relevant  and  com- 
petent and  this  promise  Is  not  kept  it  is> 
error  to  overrule  a  motion  subsequently  made 
to  strike  it  out   Dillln  v.  People,  8  Mich. 
357;  Zell  v.  Com.,  94  Pa.  St  258;  Bayllss  v. 
Cockcroft  81  N.  Y.  363;  1  Thomp.  Trials,  5 
716.   Now,  the  evidence  sought  to  be  elicited 
by  the  questions  to  the  witness  Ball,  that 
plaintiff  furnished  water  for  use  on  a  farm 
owned  by  him,  was  clearly  irrelevant  to  any 
issue  in  this  case  without  proof  of  other  facts 
tending  to  connect  the  defendants  with  its 
use  in  such  a  way  as  to  render  them  liable 
for  its  value.   Unless,  therefore,  such  evi- 
dence was  subsequently  given  by  the  plain- 
tiff, the  objection  of  defendants  was  well 
taken,  and,  being  renewed  by  a  motion  to 
strike  out,  should  have  been  sustained.  We 
are,  then,  under  the  necessity  of  examining 
the  record,  to  ascertain  whether  the  evidence 
for  plaintiff  tended  in  any  way  to  show  a 
liability  on  the  part  of  the  defendants  for 
the  water  furnished  and  used  on  the  Ball 
ranch  In  1890.    If  it  did  not  plaintiff's  prom- 
ise to  render  the  evidence  objected  to  relevant 
was  not  kept,  and  a  motion  to  strike  out  was 
well  taken.   We  have  carefully  examined  the 
record,  but  failed  to  find  any  evidence  what- 
ever tending  to  show  that  the  defendants  are 
in  any  way  liable  for  the  debt  sued  for  In 
this  action.   The  water  was  furnished  to 
Ball  at  his  request  for  his  own  use,  on  his 
own  credit,  and,  so  far  as  the  record  shows 
without  the  knowledge  of  the  defendants, 
and  certainly  without  their  authority  or  di- 
rection.  They  did  not  own  the  farm  upon 
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which  It -was  used,  nor  had  they  any  control 
over  it,  bat  it  belonged  to  Ball,  who  man- 
aged and  controlled  it,  contracted  all  debts 
and  obligations  incurred  In  its  management, 
bought  the  water  in  question,  and  sold  and 
disposed  of  the  grain  raised  thereon.  The 
fact  that  In  January,  1891,  the  farm  was  con- 
veyed to  the  defendants  to  satisfy  a  debt 
secured  by  the  mortgage  which  they  held 
against  it,  and  the  balance  due  Ball  for  grain 
sold  by  him  was  assigned  to  them,  and  as  a 
part  of  the  contract  or  arrangement  they  as- 
sumed and  agreed  to  pay  certain  debts  of 
Ball,  does  not  make  them  liable  in  this  action 
for  the  debt  of  plaintiff  which  they  did  not 
assume.  The  theory  of  plaintiff  seems  to  be 
that  because  Ball,  long  after  his  indebtedness 
to  plaintiff  was  contracted,  conveyed  his  farm 
to  the  defendants,  and  at  the  same  time  as- 
signed to  them  the  balance  due  him  for  grain 
sold,  they  are  liable  for  all  his  outstanding 
obligations  whether  they  agreed  to  pay  them 
or  not  But  this  theory  finds  no  support  in 
the  law.  It  follows  that  the  court  erred  In 
overruling  defendants'  motion  to  strike  out 
the  testimony,  and  the  judgment  must  be 
reversed,  and  the  cause  remanded  for  such 
further  proceedings  as  may  be  proper,  not 
Inconsistent  with  this  opinion. 


(28  Or.  286) 

NEPPACH  v.  JONES  et  al. 

(Supreme  Court  of  Oregon.   Dec.  3,  1894.) 

Appeal— Appellant's  Abstract— Failure  to 
Kile  Briefs. 

1.  The  fact  that  appellant's  abstract  does 
not  contain  a  formal  statement  of  errors  does 
not  render  it  fatally  defective  where  the  appeal 
is  from  a  decree  rendered  on  the  pleadings, 
and  it  sufficiently  appears,  from  the  abstract 
that  the  alleged  error  upon  which  the  appellant 
relies  is  the  sustaining  of  the  appellee's  motion 
for  such  decree. 

2.  An  appellant,  whose  failure  to  serve  his 
brief  in  time  was  due  to  the  neglect  and  delay 
of  the  printer,  and  not  to  any  fault  of  himself, 
will  be  relieved  from  his  default. 

Appeal  from  circuit  court,  Multnomah 
county. 

Action  between  Anthony  Neppach  and  J. 
H.  Jones  and  others.  From  a  judgment  on 
the  pleadings,  Neppach  appeals.  Motion  for 
affirmance  denied. 

Ira  Jones,  for  the  motion.  H.  B.  Nicholas, 
opposed. 

PER  CURIAM.  The  respondents  move  for 
an  affirmance  of  the  decree  In  this  case,  be- 
cause (1)  appellant's  abstract  is  not  in  the 
form  required  by  rule  9  of  this  court,  and  (2) 
bis  brief  was  not  served  as  required  by  rule 
6;  while  the  appellant  asks  to  be  relieved 
from  his  default. 

1.  The  abstract  Is  In  the  form  required  by 
the  rules,  except  that  It  does  not  contain  a 
formal  statement  of  errors.  The  appeal  is 
from  a  decree  given  on  the  pleadings,  and, 
although  the  abstract  is  defective,  as  claim- 


ed, It  does  nevertheless  sufficiently  appear 
therefrom  that  the  alleged  error  upon  which 
the  appellant  Intends  to  rely  is  the  action  of 
the  trial  court  in  sustaining  the  defendants' 
motion  for  a  decree  on  the  pleadings,  and  it 
therefore  accomplishes  the  purpose  Intended 
by  the  rules,  and  is  a  substantial  compliance 
therewith. 

2.  The  brief  was  not  served  until  two  days 
after  the  expiration  of  the  time  allowed  by 
rule  6,  but  from  the  affidavit  of  counsel  for 
appellant  in  support  of  his  motion  it  satisfac- 
torily appears  that  the  failure  to  serve  his 
brief  In  time  is  due  to  the  neglect  and  delay 
of  the  printer,  and  not  to  any  fault  of  the 
appellant.  For  this  reason  his  motion  should 
be  allowed.  While  the  court  expects  and 
will  require  counsel  to  substantially  observe 
the  rules  In  the  preparation  and  service  of 
abstracts  and  briefs,  yet  if,  through  excusa- 
ble neglect,  the  service  is  not  made  in  time, 
the  court  may  relieve  the  party  in  default, 
on  a  proper  showing,  from  the  consequences 
thereof.  The  rules  were  designed  and  in- 
tended to  facilitate  the  business  and  simpli- 
fy the  practice,  and  are  not  so  arbitrary  or 
inflexible  as  to  work  an  injustice,  or  prevent 
a  hearing  in  this  court,  when  the  failure  to 
comply  therewith  is  owing  to  the  excusable 
neglect  of  the  party.  The  motion  for  an  af- 
firmance must  be  overruled,  and  appellant's 
motion  to  be  relieved  from  his  default  In  not 
serving  his  brief  within  time  allowed;  the 
respondents  to  have  20  days  from  this  date 
in  which  to  serve  and  file  their  brief. 


(27  Or.  95) 

JOLLY  et  aL  v.  KYLE  et  al. 

(Supreme  Court  of  Oregon.    April  1,  1895.) 

Fraudulent  Conveyance— Father  to  8on— Con- 
sideration— Agreement  for  Support — 
Value  op  Land— Evidence. 

1.  In  an  action  to  set  aside  a  conveyance  by 
a  father  to  his  sons  as  in  fraud  of  creditors, 
the  evidence  showed  that  the  grantees  were 
aware  that  their  father  and  a  brother  were 
jointly  indebted  on  a  note  for  $500;  that  the 
brother  told  them  that  he  had  deposited  $700 
in  notes  with  the  payee,  to  be  collected  and  ap- 

ftlied  on  the  note,  and  that  he  had  considerable 
umber,  with  which  he  would  further  secure  its 
payment.  The  notes  deposited  were  worthless, 
and  the  lumber  was  sold  by  the  brother  before 
the  execution  of  the  deed.  The  grantees  testi- 
fied that  they  accepted  the  deed  in  the  belief 
that  the  note  had  been  paid.  The  payee  lived 
12  miles  from  the  grantees,  but  no  inquiry  was 
made  of  him  concerning  the  note.  The  deed 
was  recorded  the  day  it  was  executed,  and  the 
grantees  took  immediate  possession.  The  con- 
sideration for  the  conveyance  was  the  assump- 
tion and  payment  of  debts  of  the  father.  Held, 
that  the  conveyance  was  not  fraudulent. 

2.  A  conveyance  by  an  insolvent  debtor  in 
consideration  of  the  grantee's  assumption  of 
certain  debts  is  valid. 

3.  The  fact  that,  in  a  conveyance  by  a  fa-, 
ther  to  a  son,  the  son  gratuitously  agrees  to 
support  his  parents  for  life,  does  not  invalidate 
the  conveyance,  as  in  fraud  of  creditors;  it  be- 
ing otherwise  valid,  and  supported  by  a  suffi- 
cient consideration. 

4.  In  an  action  to  set  aside  a  conveyance,  as 
in  fraud  of  creditors,  one  of  plaintiffs  witness- 
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es  testified  that  the  land  was  worth  from  $30  to 
$40  per  acre;  and  another,  from  $50  to  $60. 
One  of  defendant's  witnesses  testified  that  the 
land  was  worth,  "at  most,"  from  $20  to  25  per 
acre;  and  another  witness,  who  was  the  wealth- 
iest man  in  the  county,  and  bad  had  considera- 
ble experience  in  dealing  in  lands,  testified  that 
it  was  worth  $10  per  acre,  and  was  corrob- 
orated by  six  other  witnesses.  Defendant,  soon 
after  the  conveyance,  offered  for  sale  a  40-acre 
tract  at  $10  per  acre,  and,  a  year  later,  sold  it 
for  $15  per  acre.  Held,  that  a  finding  that  the 
property  was  worth  $20  an  acre  was  erroneous. 

Appeal  from  circuit  court,  Washington 
county;    T.  A.  McBride,  Judge. 

Action  by  W.  B.  Jolly  and  others  against 
Richard  M.  Kyle  and  others.  There  was  a 
judgment  for  plaintiffs,  and  defendants  ap- 
peal. Reversed. 

This  is  a  suit  to  set  aside  a  deed,  and  sub- 
ject the  real  property  therein  descril>ed  to 
the  payment  of  the  grantor's  debts.  The 
facts  show  that,  the  defendant  R.  M.  Kyle 
being  indebted  to  William  Jolly  and  F.  B. 
Jolly  in  the  sum  of  $500,  he  and  his  father, 
the  defendant  8.  M.  Kyle,  on  December  6. 
1882,  executed  and  delivered  to  said  cred- 
itors a  promissory  note  for  that  amount,  pay- 
able In  two  years,  with  Interest  at  the  rate 
of  10  per  cent,  per  annum,  and  that  F.  B. 
Jolly  assigned  all  his  interest  in  said  note  to 
William  Jolly;  that,  at  the  time  the  note 
was  executed,  S.  M.  Kyle  was  the  owner  in 
fee  simple  and  in  possession  of  a  tract  of 
land  in  Washington  county  containing  120 
acres,  which  he,  on  August  24,  1885,  for  the 
expressed  consideration  of  $1,200,  conveyed 
by  quitclaim  deed  to  his  sons,  the  defendants 
Charles  M.  and  John  W.  Kyle,  who,  as  a 
consideration  therefor,  assumed  and  paid  an 
indebtedness  of  $1,000  and  Interest,  secured 
by  a  mortgage  upon  said  real  property,  and 
agreed  to  pay  and  also  paid  another  debt,  of 
$200  and  Interest,  which  their  father  owed  to 
one  W.  Simmons;  that  the  deed  was  duly  re- 
corded on  the  day  it  was  executed,  and  the 
grantees  entered  into  possession  of  said  prem- 
ises, but  their  father,  who  was  quite  aged  and 
infirm,  and  their  mother,  who  was  blind,  con- 
tinued to  occupy  an  old  log  house  thereon; 
that  S.  M.  Kyle,  at  the  time  he  executed  the 
deed,  also  sold  and  delivered  to  his  said  sons. 
Charles  M.  and  John  W.,  In  consideration  of 
$272,  all  his  personal  property,  since  which 
time  he  has  been  wholly  insolvent;  that  on 
September  3,  1892,  William  Jolly  died  tes- 
tate, and,  his  last  will  having  been  admitted 
to  probate,  the  plaintiffs  were  appointed  ex- 
ecutors thereof  and  duly  qualified  as  such: 
that  on  November  28, 1892,  the  said  note  not 
having  been  paid,  the  plaintiffs,  by  consider- 
ation of  the  circuit  court  of  said  county,  ob- 
tained a  judgment  against  the  makers  there- 
of for  $999  and  the  costs  and  disbursements 
of  the  action,  and  on  December  13th  of  that 
year  an  execution  was  issued  upon  said 
judgment,  and  delivered  to  the  sheriff  of  said 
county,  but  that  officer,  being  unable  to  find 
any  property  belonging  to  either  of  the  de- 
fendants in  the  writ,  upon  which  he  could 
levy,  on  the  24th.  of  that  month,  returned  it 


wholly  unsatisfied.  The  plaintiff*  tlkp  tat 
the  defendants  R.  M.  Kyle  and  8.  M.  KjV 
are  insolvent,  and  that  said  deed  to  mfr 
and  accepted  without  any  cowttmtK 
therefor,  and  with  a  fraudulent  latest  m& 
part  of  the  grantor  and  grantees  to  pmw 
the  collection  of  the  debt  which  is  the  at 
ject  of  this  suit,  and  with  knowledge  of  as 
Insolvency.  The  defendants  Charles  11.  ui 
John  W.  Kyle,  after  denying  any  frtaWa! 
Intention,  allege  that  they  paid  the  fofl  nt» 
of  said  land,  and  also  undertook  and  tgnri 
to  maintain,  support,  and  care  for  their  p»r 
ents  from  the  time  the  deed  was  eunrt 
until  their  death,  which  agreement  they  tan 
kept  and  are  willing  to  perform,  thereto 
necessitating  a  great  outlay  of  money.  The 
reply  having  put  In  issue  the  allegation  A 
new  matter  contained  in  the  answer,  tk 
cause  was  referred  to  William  McQatupn  u 
take  and  report  the  evidence,  with  kit  hd- 
ings  of  fact  and  law  thereon.  While  t'» 
evidence  was  being  taken,  the  defendm 
Charles  M.  and  John  W.  filed  with  the  nf 
eree  an  amended  answer,  In  which  they  il- 
lege  that  the  agreement  to  support  tk* 
parents  was  gratuitous,  and  formed  no  pff 
of  the  consideration  for  said  coorfjw 
The  referee,  having  taken  the  erlden 
found  the  facts  as  above  detailed,  and 
that  the  land  in  controversy  was  of  tt* 
value  of  $2,400  at  the  time  the  deed  v»  a 
ecuted;  that  said  deed  was  made  by  S.  It 
Kyle,  and  accepted  by  Charles  M.  and  J«to 
W.  Kyle,  with  knowledge  of  the  ImoIts* 
of  R.  M.  and  S.  M.  Kyle,  and  with  the* 
tent  of  preventing  the  creditors  of  S.  S- 
Kyle  from  having  said  land  applied  to  * 
satisfaction  of  their  demands;  that  Quite 
M.  and  John  W.  Kyle  paid  ItflW  « * 
mortgage  debt,  and  $200  to  Simmons.**! 
also  agreed  to  support  and  maintain  tk* 
parents  during  their  natural  lives;  that  * 
said  grantees  had  made  permanent  unp^ 
ments  upon  the  premises,  which,  topd* 
with  the  sums  paid  as  the  coosWen*" 
therefor,  amounted  to  $2,730,-and,  « in- 
clusions of  law,  found  that  the  premise 
should  be  sold,  and  the  proceeds  thereof  J 
plied  as  follows:  (1)  To  the  payment  of  * 
amount  found  due  the  defendants  Chin* 
M.  and  John  W.  Kyle;  (2)  to  the  ptp®1 
to  plaintiffs  of  the  amount  doe  on  their  J# 
ment;  and  (3)  the  remainder,  if  any.  M 
paid  to  the  defendants  Charles  M.  and 
W.  Kyle.  The  court,  having  affirmed  *» 
report,  rendered  a  decree  accordingly, -n*1 
which  the  defendants  appeal 

Dell  Stuart,  for  appellants.  The*  a 
Tongue,  for  respondents 

MOORE,  J.  (after  stating  the  facts).  &j 
defendants  contend  that  In  the  trawtfj* 
complained  of  there  was  no  Intention  to 
der,  delay,  or  defraud  the  creditors  of  * 
Kyle;  that  the  f  uU  value  of  the  premis*  » 
paid;  that  the  agreement  to  sW*  * 
maintain  their  parents  was  gratuitous;  »* 
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that  a  conveyance  made  under  such  circum- 
stances should  not  be  set  aside  at  the  suit  of 
a  grantor's  creditors.  An  insolvent  debtor  is 
not  prohibited  from  selling  and  conveying 
his  property,  and  bis  deed  will  not  be  set 
aside,  at  the  suit  of  bis  creditors,  unless  it 
appears  that  at  the  time  the  conveyance  was 
executed  he  intended  to  hinder,  delay,  or  de- 
fraud them.  And,  even  though  the  grantor 
may  have  intended  to  defraud  his  creditors, 
yet  the  deed  cannot  be  annulled,  when  his 
grantee  has  paid  a  full  consideration,  unless 
it  also  appears  that,  having  full  knowledge 
of  his  grantor's  fraud,  the  grantee  was  a 
party  to  and  participated  in  it.  Bump,  Fraud. 
Conv.  194.  The  grantee  who  would  success- 
fully resist  a  suit  to  set  aside  a  deed  made, 
to  him  with  intent  to  defraud  the  creditors 
of  lils  grantor  must  be  able  to  show  that  be 
is  an  Innocent  purchaser,  for  a  valuable  con- 
sideration, and  without  knowledge  or  notice 
of  his  grantor's  fraud;  for,  if  the  transaction 
is  not  in  good  faith,  it  Is  void  as  to  creditors, 
although  the  grantee  has  paid  a  full  consider- 
ation. The  intent  of  the  grantor  and  gran- 
tee at  the  time  the  conveyance  was  executed 
is  therefore  the  first  question  to  be  consid- 
ered, in  ascertaining  the  bona  fides  of  the  par- 
ties, when  a  deed  or  other  instrument  trans- 
ferring or  incumbering  property  is  assailed 
for  fraud.  Conveyances  from  one  relative  to 
another,  when  attacked  by  the  creditors  of 
the  grantor,  will  always  be  closely  scrutin- 
ized; for,  from  the  very  relation  of  the  par- 
ties, it  Is  scarcely  to  be  supposed  that  the  cir- 
cumstances and  intention  of  the  grantor  were 
not  known  to  the  grantee.  Castro  v.  lilies, 
22  Tex.  479.  An  agreement  of  the  grantee 
to  support  the  grantor  furnishes  evidence 
tending  to  show  that  the  property  conveyed 
was  of  greater  value  than  the  sum  paid,  and 
that  there  was  a  secret  trust,  to  that  extent, 
for  the  benefit  of  the  grantor.  Albee  v.  Web- 
ster, 16  N.  H.  362.  So,  too,  a  transfer  of  all 
the  property  of  a  debtor,  not  being  an  ordi- 
nary transaction,  is  therefore  a  badge  of 
fraud.  Bump,  Fraud.  Conv.  34;  Wait,  Fraud. 
Conv.  -8  231. 

The  intention  of  the  parties  is  to  be  inferred 
by  applying  these  rules  to  the  evidence,  which 
shows  that  in  May,  1885,  the  defendant  R. 
M.  Kyle,  the  principal  debtor,  represented  to 
his  father  and  brothers,  the  other  defend- 
ants, that  he  had  deposited  with  the  plaintiff 
F.  B.  Jolly  certain  notes  and  accounts, 
amounting  to  nearly  $700,  with  instructions 
to  collect  the  same,  and  apply  the  proceeds 
to  the  payment  of  the  Jolly  note;  that  he  had 
a  large  quantity  of  lumber,  with  which  he 
would  further  secure  its  payment;  and  that 
they  need  not  give  themselves  any  uneasiness 
about  the  note,  as  he  would  settle  and  pay 
it  off.  It  also  appears  that  he  did  actually 
deposit  some  notes  and  accounts  with  F.  B. 
Jolly  for  collection,  but  that  they  were  nearly 
valueless,  and  but  a  very  small  sum  was  rea- 
lized therefrom,  and  that  he  had  about  100,000 
feet  of  lumber  at  that  time,  but  he  neither  sold 


nor  mortgaged  any  of  It  to  Jolly,  and  before 
the  said  deed  was  executed  he  had  sold  all  of 
It  to  other  parties.  The  defendants  S.  M. 
Kyle,  Charles  M.  Kyle,  and  John  W.  Kyle 
each  testify  that  the  deed  in  question  was 
executed  and  accepted  by  the  parties  thereto 
under  the  belief  that  the  said  representations 
of  R.  M.  Kyle  were  true,  and  that  the  Jolly 
note  bad  been  paid.  The  evidence  also  shows 
that  William  Jolly  lived  about  12  miles  from 
the  defendants,  and  that  neither  of  them 
made  any  inquiry  of  him  about  the  payment 
of  said  note  The  fact  that  the  parties  to 
said  deed,  knowing  the  Jolly  debt  once  ex- 
isted, executed  and  accepted  the  conveyance 
without  making  any  inquiry  about  Its  pay- 
ment, would  show,  under  ordinary  circum- 
stances, that  they  did  not  exercise  that  de- 
gree of  caution  required  of  prudent  men  in 
ordinary  business  affairs,  and  tends  to  raise 
an  inference  that  a  full  consideration  had  not 
been  paid  for  the  property.  Bump,  Fraud. 
Conv.  200.  But  it  must  be  remembered  that 
confidence  in  the  representations  of  relatives 
is  a  family  weakness,  and  a  human  virtue; 
and  when  it  is  considered  that  the  Jolly  note, 
in  May,  1885,  amounted  to  only  about  $630, 
and  that  R.  M.  Kyle  had  deposited  with  F.  B. 
Jolly  notes  and  accounts,  the  nominal  value 
of  which  exceeded  that  sum,  and  also  agreed 
to  furnish  further  security,  it  is  not  strange 
that  the  defendants  believed  and  relied  upon 
these  representations,  and  explains  the  rea- 
son for  not  making  any  inquiry  of  William 
Jolly  about  the  payment  of  the  note.  The 
deed  having  been  recorded  on  the  day  it  was 
executed,  and  the  grantees  having  entered 
into  possession  of  the  premises,  tend  to  con- 
firm us  in  the  belief  that  there  was  no  actual 
fraud  Intended  by  either  of  the  parties  to  said 
conveyance. 

The  question  of  actual  fraud  having  been 
eliminated  from  the  case,  the  question  of 
constructive  fraud  remains,— as  to  whether 
the  defendants  Charles  M.  and  John  W. 
Kyle  paid  the  full  consideration  for  the  prop- 
erty, A  debtor  in  failing  circumstances, 
who  has  not  sufficient  property  or  means  to 
liquidate  all  his  debts,  may  in  good  faith 
prefer  a  creditor,  and  sell  and  convey  his 
property  to  him  In  payment  of  a  debt  or 
pledge,  or  mortgage  It  as  security  therefor. 
Elfelt  v.  HInch,  5  Or.  255;  Sabln  v.  Fuel  Co., 
25  Or.  15,  34  Pac.  692;  Currie  v.  Bowman, 
25  Or.  364,  35  Pac.  848.  And  a  debtor,  hav- 
ing the  right  to  prefer  certain  creditors,  Is 
not  required,  In  the-  exercise  of  that  right,  to 
convey  his  property  directly  to  such  creditor; 
but  he  may  transfer  It  to  a  third  person, 
and  pay  the  proceeds  to  his  preferred  cred- 
itors. Priest  v.  Brown  (Cal.)  35  Pac.  323. 
A  conveyance  Is  not  fraudulent  because  the 
debtor  has  transferred  his  property  with 
a  view  to  prefer  one  creditor  to  another,  but 
in  the  intention  to  prefer  himself  to  all  cred- 
itors. Bump,  Fraud.  Conv.  205.  All  prop- 
erty that  Is  not  exempt  from  execution  Is, 
in  equity,  pledged  by  the  debtor  to  bis  cred- 
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Itors  for  the  payment  of  his  debts;  and 
when  a  debtor,  as  a  part  of  the  consideration 
for  a  conveyance,  secretly  secures  to  him- 
self any  substantial  Interest  or  benefit  to  be 
derived  from  the  estate  granted,  such  con- 
veyance Is  constructively  fraudulent  "If  a 
debtor  In  falling  circumstances,"  says  Ames, 
J.,  In  Rice  v.  Cunningham,  116  Mass.  406, 
"makes  a  conveyance  of  his  property,  pur- 
porting on  its  face  to  be  absolute  and  with- 
out reservation,  and  at  the  same  time  there 
is  a  concealed  agreement  between  the  par- 
ties to  it,  inconsistent  with  its  terms,  in- 
tended to  secure  a  benefit  or  advantage  to 
the  grantor  at  the  expense  of  those  whom 
he  owes,  a  trust  thus  secretly  created  is  a 
fraud  upon  creditors,  because  it  places  the 
right  of  possession  beyond- their  reach."  If 
the  conveyance  was  made  in  good  faith, 
and  the  grantees  paid  the  full  consideration, 
the  agreement  to  support  their  parents 
would  not  avoid  the  deed;  but  If  the  trans- 
action was  Intended  by  the  parties  to  it  as 
a  means  of  securing  the  property  of  the 
vendor  from  his  creditors,  and  appropriat- 
ing it  to  the  use  of  himself  and  his  family, 
the  amount  paid,  even  if  it  was  more  than 
the  full  value  of  the  property,  would  be  Im- 
material. If  the  amount  paid  forms  an  ade- 
quate and  sufficient  consideration  for  the 
property,  so  that  if  it  stood  alone  the  sale 
would  be  valid  against  creditors,  and  there 
has  been  no  intention  to  defraud  them,  the 
mere  fact  that  the  grantees  have  gratuitous- 
ly assumed  the  burden  of  supporting  the 
grantor,  to  whom  they  owed  a  moral  duty, 
will  not  avoid  the  sale.  Albee  v.  Webster, 
supra;  Slater  v.  Dudley,  18  Pick.  373;  Far- 
lin  v.  Sook,  30  Kan.  401,  1  Pac.  123;  Bump, 
Fraud.  Conv.  215. 

Having  reached  the  conclusion  that  there 
was  no  intention  to  defraud  the  creditors  of 
S.  M.  Kyle,  the  question  under  discussion 
is  narrowed  to  the  value  of  the  property  at 
the  time  the  conveyance  was  made,  and 
whether  the  defendants  Charles  M.  and  John 
W.  Kyle  paid  the  full  value  thereof.  The 
evidence  shows  that  the  land  in  question 
had  been  covered  with  timber,  but  at  the 
time  the  deed  was  made  it  had  been  cut 
from  about  20  acres,  from  about  2  acres 
of  which— used  for  an  orchard,  but  not  plow- 
ed—the timber  was  removed,  and  also  from 
a  portion  thereof  which  had  been  cultivated, 
containing  about  6  acres;  but  the  logs  and 
stumps  were  allowed  to  incumber  the  remain- 
der of  the  20-acre  tract  upon  which  hay  was 
grown.  An  old  log  house,  containing  four 
rooms,  a  small  barn,  and  some  fencing,  con- 
stituted the  other  improvements  that  had 
been  made  upon  the  place  at  that  time.  It 
was  not  situate  upon  any  public  road,  and 
the  defendant  S.  M.  Kyle  was  obliged  to 
pass  over  the  lands  of  others,  in  going  to  or 
from  it.  A  cauon  about  25  or  30  feet  deep 
also  extended  through  the  tract,  rendering 
it  more  or  less  uneven.  The  opinion  of  the 
witnesses  as  to  the  value  of  the  premises 


In  August,  1885,  varies  from  $8  to  $60  per 
acre.  The  plaintiff  called  two  witnesses  to 
prove  the  value  of  the  land,  one  of  whom 
said  It  was  worth  from  $30  to  $40,  and  the 
other  from  $50  to  $60  per  acre,  though  the 
veracity  of  the  witness  who  gave  the  larger 
value  Is  questioned.  The  defendants  called 
16  witnesses  upon  this  question,  one  of 
whom  testified  that  the  land  was  worth 
from  $20  to  $25  per  acre,  "at  most."  Robert 
Walker— who,  the  record  shows,  Is  reputed 
to  be  the  wealthiest  man  in  that  county,  and 
one  who  has  had  much  experience  In  buying 
and  selling  land  In  that  vicinity,  and  knew 
its  value— said  It  was  worth  $10  per  acre, 
and  he  Is  corroborated  in  this  opinion  by 
the  testimony  of  five  others.  The  opinions 
of  the  other  witnesses  vary  from  $8  to  $15 
per  acre.  The  evidence  also  shows  that  in 
1885  there  was  not  much  demand  for  land 
in  that  vicinity,  no  better  Improved  than 
this;  that  the  defendant  Charles  M.  Kyle 
owned  a  tract  adjoining  that  in  question, 
containing  40  acres,  which  in  1886  he  offered 
at  $10,  and  the  next  year  sold  for  $15,  per 
acre,  to  raise  money  to  pay  off  the  said 
mortgage  and  the  other  obligation  he  and 
his  brother  had  assumed.  From  a  careful 
examination  of  the  evidence,  we  are  forced 
to  conclude  that  in  August,  1885,  the  land 
was  not  worth  $2,400,  as  found  by  the  ref- 
eree, nor  more  than  the  amount  paid  by  the 
defendants  Charles  M.  and  John  W.  Kyle, 
and  that  their  agreement  to  support  their 
parents  was  gratuitous,  formed  no  part  of 
the  consideration,  and  was  prompted  by  a 
desire  to  care  for  a  blind  mother  whose  help- 
lessness, and  for  a  father  whose  age  and 
infirmities,  appealed  to  their  sympathy.  It 
follows  from  these  conclusions  that  the  de- 
cree must  be  reversed,  and  the  complaint  dis- 
missed, and  it  is  so  ordered. 


(27  Or.  133) 

MAYER  v.  MAYER. 
(Supreme  Court  of  Oregon.    April  8,  1895.) 
Appearance  —  Waiver  or  Dbfbotivb  Sbhvicb— 
Publication— Opening  Dbfaolt. 

1.  Where  a  defendant  against  whom  there 
was  service  by  publication  appears  and  asks, 
after  judgment,  to  have  the  same  Bet  aside, 
and  to  defend,  he  waives  all  irregularities  in  the 
service  of  process. 

2.  Under  Hill's  Ann.  Laws,  §  58,  providing 
that  the  defendant  against  whom  publication  is 
ordered  may  "upon  good  cause  shown  and  up- 
on such  terms  as  may  be  proper  be  allowed  to 
defend  after  judgment,"  he  must  show  a  suffi- 
cient excuse  for  his  default,  and  (except  where 
the  ground  is  want  of  jurisdiction)  that  he  has 
a  meritorious  defense;  and  a  simple  statement 
in  the  affidavit  that  the  defendant  had  a  good 
and  valid  defense,  without  setting  forth  the 
facts  constituting  the  defense,  is  not  sufficient. 

Appeal  from  circuit  court,  Benton  county; 
J.  C.  Fullerton,  Judge. 

Action  by  John  Mayer  against  Rebecca  J. 
Mayer  for  divorce.  Service  by  publication. 
Defendant  did  not  appear.  Judgment  for 
plaintiff.    Defendant  afterwards  appeared, 
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and  filed  motion  to  be  relieved  from  decree, 
and  to  be  let  in  to  defend.  Motion  denied. 
Defendant  appeals.  Affirmed. 

J.  W.  Metcalf,  for  appellant  John  M. 
Somers,  for  respondent 

BEAN,  C.  J.  This  is  an  appeal  by  the  de- 
fendant from  a  decree  of  divorce  rendered 
on  November  15,  1893,  without  any  appear- 
ance by  her,  or  service  of  process,  except  by 
publication  In  a  newspaper.  In  April,  1894, 
she  appeared  and  filed  a  motion,  supported 
by  affidavits,  asking  to  be  relieved  from  such 
decree  and  to  be  let  In  to  defend  the  suit. 
The  motion  was  denied,  and  hence  this  ap- 
peal. 

In  support  of  the  motion  It  Is  contended 
that  the  court  below  did  not  have  jurisdic- 
tion of  the  defendant  at  the  time  the  decree 
was  rendered,  because  the  proceedings  for 
the  publication  of  the  summons  were  defect- 
ive. But  the  motion  was  not  to  vacate  the 
decree  on  Jurisdictional  grounds,  but  to  be 
let  in  to  defend  the  suit,  and  was  therefore 
a  waiver  of  all  irregularities  in  the  service 
of  process.  A  defendant  may  appear  spe- 
cially to  object  to  the  jurisdiction  of  the 
court  over  him,  or  to  set  aside  a  default  or 
judgment  as  void  for  want  of  service  of  pro- 
cess, without  submitting  himself  to  the  ju- 
risdiction of  the  court  for  any  other  pur- 
pose. Kinkade  v.  Myers,  17  Or.  470,  21  Pac. 
557.  But  when  he  appears,  and  asks  some 
relief  which  can  be  granted  only  on  the  as- 
sumption that  the  court  has  jurisdiction  of 
his  person,  he  will  be  deemed  to  have  en- 
tered a  general  appearance,  and  submitted 
himself  to  the  jurisdiction  of  the  court,  as 
completely  as  if  regularly  served  with  pro- 
cess; Belknap  v.  Charlton,  25  Or.  41,  34 
Pac  758,  and  authorities  cited.  And  this  is 
so  although  his  appearance  may  be  after 
judgment  is  entered  against  him.  Burdette 
v.  Corgan,  26  Kan.  102;  Leake  v.  Gallogly, 
34  Neb.  857,  52  N.  W.  824;  Gray  v.  Gates, 
37  Wis.  614;  Grantier  v.  Rosecranze,  27  Wis. 
488.  The  motion  in  this  case  did  not  chal- 
lenge the  decree  on  jurisdictional  grounds 
alone,  but  it  was  a  general  motion,  under 
section  58,  Hill's  Ann.  Laws,  to  set  aside  the 
decree,  and  for  leave  to  defend;  and  she  at- 
tempted, by  her  affidavits,  to  show  "good 
cause"  why  she  should  be  permitted  to  do 
so.  Such  an  appearance  concluded  her  from 
further  questioning  the  decree  on  jurisdic- 
tional grounds.  "A  party  cannot  come  Into 
court,"  says  Brewer,  J.,  in  Burdette  v.  Cor- 
gan, supra,  "challenge  its  proceedings  on  ac- 
count of  irregularities,  and,  after  being  over- 
ruled, be  heard  to  say  that  he  never  was  a 
party  in  court,  or  bound  by  those  proceed- 
ings. If  he  was  not  in  fact  a  party,  and 
liad  not  been  properly  served,  he  can  have 
the  proceedings  set  aside  on  the  ground  of 
want  of  jurisdiction,  but  he  must  challenge 
the  proceedings  on  that  single  ground.  This 
Is  familiar  doctrine," 


We  come,  then,  to  the  question  as  to 
whether,  under  .the  showing  made  by  the 
defendant  the  court  below  erred  in  overrul- 
ing her  motion.  Section  58,  Hill's  Ann- 
Laws,  provides  that  the  defendant  against 
whom  publication  is  ordered  may  "upon 
good  cause  shown  and  upon  such  terms  as 
may  be  proper  be  allowed  to  defend  after 
judgment  and  within  one  year  after  the  en- 
try of  such  judgment"  There  is  some  con- 
flict in  the  decisions  as  to  whether  statutes 
similar  to  this  are  mandatory,  so  as  to  enti- 
tle a  defendant  who  brings  himself,  within 
their  provisions  to  appear  and  defend  as  a 
matter  of  right  or  whether  the  application 
is  addressed  to  the  sound  discretion  of  the 
court,  and  will  be  interfered  with  by  an  ap- 
pellate court  only  in  cases  of  an  abuse  of 
discretion.  The  former  rule  seems  to  pre- 
vail in  •  Wisconsin,— Berry  v.  Nelson,  4  Wis. 
391;  Pier  v.  Millerd,  63  Wis.  33,  22  N.  W. 
759,— while  the  courts  of  Minnesota  take  the 
latter  view,— Washburn  v.  Sharp,  15  Minn. 
63  (Gil.  43);  Frankoviz  v.  Smith,  35  Minn. 
278,  28  N.  W.  508.  But  we  do  not  think  the 
application  in  the  case  is  sufficient  under 
either  view.  The  statute  requires  a  defend- 
ant to  show  "good  cause"  before  he  shall  be 
entitled  or  permitted  to  appear  and  defend 
the  action  or  suit  To  do  this  he  must  show 
a  sufficient  excuse  for  his  default,  and,  ex- 
cept where  the  motion  is  on  the  ground  of 
a  want  of  jurisdiction,  he  must  also  show 
that  he  has  a  meritorious  defense  to  the  ac- 
tion or  suit  1  Freem.  Judgm.  8  108;  1 
Black,  Judgm.  §  347;  Ice  Co.  v.  Schlenker 
(Minn.)  52  N.  W.  219;  Bailey  v.  Taaffe,  29 
Cal.  422.  Now,  the  moving  papers  of  the 
defendant  are  confined  entirely  to  showing 
an  excuse  for  the  default  and  why  she 
ought  to  be  permitted  to  appear  and  defend, 
and,  for  that  purpose,  are  manifestly  suffi- 
cient if  it  appeared  that  in  fact  she  had  a 
defense.  But  upon  this  important  question 
they  are  entirely  silent  except  a  simple 
statement  In  the  affidavit  that  she  has  a 
good  and  valid  defense.  The  complaint  char- 
ges, as  a  ground  for  divorce,  that  during 
the  winter  and  spring  Immediately  preced- 
ing the  commencement  of  the  suit  the  de- 
fendant was  an  inmate  of  a  house  of  ill 
fame  in  Vancouver,  Wash.,  plying  her  voca- 
tion as  a  common  prostitute,  and  during 
such  time  she  committed  the  crime  of  adul- 
tery with  divers  and  sundry  men.'  This  al- 
legation is  wholly  undented  in  any  way. 
Nor  are  there  any  facts  set  forth,  either  In 
a  proposed  answer  or  the  affidavit  accom- 
panying the  motion,  which  would  constitute 
a  defense  thereto.  The  general  statement 
that  defendant  has  a  good  and  valid  defense 
to  the  suit  is  Insufficient  The  facts  consti- 
tuting such  defense  should  have  been  set 
forth,  so  that  the  court  could  have  deter- 
mined whether  they  were  sufficient  for  that 
purpose;  and  the  proper  practice  is  to  ac- 
company the  motion  with  the  answer  which 
the  party  desires  to  file,  which  was  not  done 
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In  this  case.  2  Elliott,  Gen.  Prac.  §  1032; 
Holmes  v.  City  of  Hamburg,  47  Iowa,  348; 
White  v.  Stage  Co.,  5  Or.  99.  Upon  this 
record,  therefore,  we  have  no  alternative  but 
to  affirm  the  decree,  and  it  Is  so  ordered. 


(27  Or.  166) 

O'HARA  y.  PARKER. 

(Supreme  Court  of  Oregon.    April  8,  1895.) 

Suit  to  Remove  Cloud  on  Title  —  Possession 
bt  Plaintiff— Efpect— Res  Judicata— Equity 
Jurisdiction  —  Waiver  of  Objections  —  Tax 
Bale— Validity. 

1.  In  an  action  to  remove  a  cloud  from  a 
title,  allegations  that  the  tax  deed  under  which 
defendant  claims  was  void,  because  the  officers 
who  made  the  assessment  and  executed  the  deed 
were  legally  disqualified,  and  failed  to  publish 
proper  notice,  are  insufficient,  and,  being  mere 
averments  of  a  legal  conclusion,  are  not  admit- 
ted by  a  demurrer. 

2.  Where  an  essential  allegation  was  want- 
ing in  a  complaint  to  which  a  demurrer  was 
sustained,  a  subsequent  decree  of  dismissal  is 
not  a  bar  to  a  second  suit  brought  to  enforce 
the  same  right 

3.  Where  plaintiff  holds  such  legal  title  as 
affords  an  adequate  remedy  at  law,  he  cannot 
maintain  an  action  to  remove  a  cloud,  unless 
in  actual  possession. 

4.  Where  plaintiff  seeks  the  removal  of  a 
cloud  on  his  title  without  being  in  actual  pos- 
session, and  defendant  sets  up  a  claim  for  im- 
provements, the  grounds  for  equity  jurisdiction 
being  shown,  defendant  cannot,  after  proceed- 
ing to  trial  on  the  merits,  object  that  plaintiff 
has  an  adequate  remedy  at  law. 

5.  Notice  of  tax  sale  under  Hill's  Ann. 
Laws,  §  291,  subd.  2,  requiring  four  successive 
weeks'  publication,  must  be  published  28  days, 
excluding  the  first  day,  and  including  the  day 
of  sale. 

6.  The  sheriffs  return  of  a  tax  sale  must 
show  that  it  was  at  public  auction,  as  required 
by  statute. 

Appeal  from  circuit  court,  Clatsop  county; 
T.  A  McBrlde,  Judge. 

Action  by  P.  O'Hara  against  H.  B.  Parker 
to  remove  a  cloud  from  a  title.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

This  Is  a  suit  for  the  removal  of  a  cloud 
from  plaintiff's  title.  His  complaint  sets 
forth  that  be  is  the  owner  In  fee  simple, 
entitled  to  and  In  the  actual  possession  of 
certain  premises,  described  as  lot  No.  6  of 
section  24,  township  8  N.,  range  9  W.  of  the 
Willamette  meridian.  In  Clatsop  county,  Or., 
containing  10.75  acres;  that  the  defendant 
claims  to  be  the  owner  of  the  premises  by 
virtue  of  a  certain  tax  deed  executed  Sep- 
tember 29,  1888,  by  G.  W.  Ross,  then  sheriff 
and  tax  collector  of  said  county  of  Clatsop. 
A  copy  of  this  deed  Is  set  out  in  extenso, 
which  is  apparently,  regular  on  its  face.  The 
complaint  further  states  that  said  deed  is  a 
cloud  upon  plaintiff's  title,  and  prevents  him 
from  selling,  disposing  of,  or  incumbering 
the  premises,  and  that  defendant  claims  to 
be  the  absolute  owner  thereof,  with  the  right 
to  possess,  occupy,  hold,  and  use  the  same 
for  his  exclusive  use  and  benefit  Many 
facts  are  then  alleged,  by  reason  of  which 
it  Is  claimed  the  sheriff's  or  tax  deed  con- 


stituting the  cloud  is  rendered  void  and  of 
no  effect  to  pass  the  title.  The  defendant 
denies  all  the  material  allegations  of  the 
complaint,  except  the  execution  and  deliv- 
ery of  the  tax  deed;  and  for  a  further  and 
separate  defense  alleges  that  he  is  now,  and 
ever  since  the  29th  day  of  September.  1888, 
has  been,  the  owner  in  fee  simple  and  in  the 
actual  and  peaceable  possession  of  the  prem- 
ises; that,  believing  he  was  such  owner,  he 
honestly  and  in  good  faith  made  valuable 
improvements  thereon,  which  has  added  to 
their  value  to  the  extent  of  $750.  For  a 
second  further  and  separate  defense  the  de- 
fendant alleges  that  prior  to  the  commence- 
ment of  this  suit,  to  wit,  on  May  28,  1890. 
the  plaintiff  instituted  a  suit  against  him  Id 
the  circuit  court  for  Clatsop  county  founded 
upon  the  same  facts  and  subject-matter,  and 
demanding  the  same  relief,  as  in  the  suit 
at  bar.  A  copy  of  the  complaint  in  that  suit 
is  then  set  forth  in  haec  verba.  The  por- 
tions thereof  necessary  for  an  understanding 
of  Its  contents  are  as  follows:  "(1)  That 
said  plaintiff  is  the  owner  in  fee  and  in  pos- 
session of  the  following  tract  or  parcel  of 
land.  *  •  •  (2)  That  said  defendant,  H.  B. 
Parker,  claims  an  estate  or  interest  in  said 
tract  of  land  adverse  to  plaintiff,  by  reason 
of  a  certain  pretended  tax  deed  bearing  rec- 
ord date  September  29,  1888,  and  by  him 
caused  on  the  said  29th  day  of  September. 
1888,  to  be  filed  In  the  office  of  the  county 
clerk  of  Clatsop  county,  Or.,  on  page  594  of 
Book  12  of  Deeds  of  said  county.  (3)  Said 
plaintiff  avers  that  said  pretended  tax  deed 
was  in  truth  and  fact  illegally  and  unlawful- 
ly Issued  by  the  officers  of  said  Clatsop  coun- 
ty to  the  defendant  for  the  reason  that  the 
county  assessor  of  said  Clatsop  county,  who 
assessed  said  tract  of  land  in  the  year  1884 
for  taxation  (upon  which  assessment  said 
tax  deed  was  issued),  and  also  the  county 
clerk  and  county  sheriff  of  said  Clatsop  coun- 
ty, who  authorized  and  issued  and  gave  a 
tax  deed  to  said  defendant  as  alleged,  were 
not  qualified  as  directed  by  law,  and  failed 
to  post  and  publish  the  proper  notices  as  by 
statute  provided  for  the  taxation  of  real  es- 
tate and  the  Issuing  and  delivering  of  tax 
deeds,  and  failed  to  issue  and  deliver  said 
tax  deed  as  by  law  they  were  bound  to  do. 
(4)  That  said  defendant  paid  to  said  sheriff 
of  Clatsop  county  as  aforesaid,  on  the  3d 
day  of  July,  1885.  for  said  tax  deed,  the  sum 
of  four  dollars.  (5)  That  said  tax  deed  still 
remains  of  record,  and  Is  a  cloud  upon  plain- 
tiff's title."  The  relief  demanded  was  (1)  that 
defendant  be  required  to  set  forth  the  na- 
ture of  his  claim;  (2)  that  it  be  declared  and 
adjudged  that  defendant  has  no  estate  nor 
Interest  in  said  premises,  and  that  plaintiff's 
title  is  good  and  valid;  and  (3)  that  defend- 
ant be  forever  enjoined  from  asserting  any 
claim  whatever  to  said  premises  adverse  to 
plaintiff.  It  Is  further  shown  that  a  de- 
murrer was  Interposed  to  this  complaint, 
assigning  as  a  reason  therefor  that  It  does 
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not  state  facts  sufficient  to  constitute  a  cause 
of  suit.  This  demurrer  was  sustained  by 
the  court,  and  leave  granted  to  file  an  amend- 
ed complaint  within  60  days.  At  the  expira- 
tion of  this  period,  the  plaint! IT  refusing  to 
plead  further,  a  decree  was  given  and  en- 
tered dismissing  his  complaint  and  for  costs. 
This  decree  is  pleaded  as  a  bar  to  the  present 
suit  Plaintiff  demurred  to  this  defense,  and, 
the  demurrer  being  sustained,  a  trial  was 
had  upon  the  merits,  which  resulted  In  a 
decree  for  defendant,  from  which  plaintiff 
appeals. 

J.  H.  Smith  and  T.  Smith,  for  appellant 
O.  W.  Fulton,  for  respondent 

WOLVERTON,  J.  (after  stating  the  facts). 
We  will  consider,  first  whether  the  decree 
upon  the  demurrer  is  a  bar  to  this  suit  It 
Is  settled  by  this  court  that  "a  decree  sus- 
taining a  demurrer  to  a  complaint  and  dis- 
missing the  suit  because  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  suit 
Is,  until  reversed,  a  final  determination  of 
the  issues  presented  by  such  complaint,  and 
can  be  pleaded  as  a  bar  to  a  subsequent 
suit  for  the  same  cause."  Hume  v.  Wood- 
ruff (Or.)  38  Pac.  192.  Upon  this  proposition 
there  seems  to  be  no  conflict  of  authority. 
See  Black,  Judgm.  5  707;  Messinger  v.  In- 
surance Co.,  59  Fed.  416;  Nlckless  v.  Pear- 
son (Ind.  Sup.)  26  N.  E.  478;  Alley  v.  Nott, 
111  U.  S.  472,  4  Sup.  Ct.  495;  Blssell  v. 
Spring  Valley  Tp.,  124  U.  S.  231,  8  Sup.  Ct. 
495;  Klmbro  v.  Railway  Co.,  56  Ga.  187; 
Wells,  Res  Adj.  f  455.  It  Is  equally  well 
settled,  however,  that  when  an  essential 
allegation  Is  wanting  in  a  complaint  to 
which  a  demurrer  is  sustained,  followed  by 
a  decree  of  dismissal,  which  allegation  Is 
fully  supplied  In  the  second  suit,  the  decree 
In  the  first  Is  not  a  bar  to  the  second;  and 
this  Is  so  although  the  respective  suits  were 
instituted  to  enforce  the  same  right,  for  the 
reason  that  the  merits  of  the  case  as  dis- 
closed in  the  second  complaint  were  not 
heard  and  decided  In  the  former  suit.  Gould 
v.  itailroad  Co.,  91  U.  S.  534;  Gilraan  v. 
Rives,  10  Pet  298;  Black,  Judgm.  f  707. 
The  complaint  in  the  case  at  bar  was  fram- 
ed with  the  purpose  in  view  of  removing  a 
cloud  from  title.  It  Is  held  that  In  such  a 
suit  the  complaint  should  state  the  nature 
of  defendant's  claim  which  constitutes  the 
alleged  cloud,  and  then  state  such  facts  and 
circumstances  In  respect  to  the  claim  as  to 
show  its  lnvaliuity.  The  suit  is  substantial- 
ly one  to  determine  the  validity  of  some 
Instrument  or  proceeding  which  it  Is  claim- 
ed injuriously  affects  or  clouds  plaintiff's  ti- 
tle. Teal  v.  Collins,  9  Or.  91.  A  suit  to  re- 
move a  cloud  and  one  to  quiet  title  are  es- 
sentially different.  In  the  latter  It  is  suffi- 
cient to  allege  that  the  defendant  claims  an 
estate  or  interest  In  the  property  adverse  to 
the  plaintiff,  and  call  upon  him  to  assert  the 


nature  and  character  of  such  adverse  estate 
or  interest,  and  subject  It  to  a  Judicial  in- 
vestigation, that  the  right  of  possession  be- 
tween them  may  be  forever  quieted.  See 
Teal  v.  Collins,  supra;  Stark  v.  Starrs,  6 
Wall.  410.  It  is  a  common-law  equitable  rem- 
edy, which  was  resorted  to  by  the  party 
In  possession  of  real  property,  where  suc- 
cessive actions  In  ejectment  had  been 
brought  against  him,  all  of  which  had  fail- 
ed. Ejectment  at  common  law  being  found- 
ed in  fiction,  and  based  upon  a  fictitious  de- 
mise between  fictitious  parties,  a  Judgment 
thereon  did  not  constitute  a  bar  to  another 
or  many  similar  actions  for  the  same  prem- 
ises. Hence,  to  prevent  being  harassed  and 
annoyed  by'  continued  unsuccessful  as- 
saults against  his  title,  the  party  In  posses- 
sion could  resort  to  this  equitable  remedy  to 
enjoin  further  actions  In  ejectment  and 
thereby  determine  the  controversy,  and  for- 
ever set  at  rest  and  quiet  his  title.  The 
remedy  was  also  made  available  when  many 
persons  asserted  equitable  titles  against  a 
plaintiff  in  possession  holding  by  legal  or 
equitable  title.  Section  504,  Hill's  Ann. 
Laws  Or.,  is  an  enlargement  of  this  equita- 
ble remedy,  and  it  is  now  the  right  of  any 
person  in  possession  of  real  property,  by 
himself  or  his  tenant  founded  upon  title, 
either  legal  or  equitable,  to  have  this  reme- 
dy enforced  against  any  person  claiming  an 
estate  or  Interest  adverse  to  him,  without 
waiting  for  his  possession  to  be  disturbed 
by  legal  proceedings,  or  for  successive  or 
any  Judgments  in  ejectment  to  be  given  In 
his  favor;  whereas  at  common  law  It  was 
necessary  to  await  the  action  of  the  claim- 
ant, and  to  bide  the  time  of  defeating  him  In 
successive  actions  In  ejectment  before  the 
suit  could  be  Instituted.  Section  504  Is  also 
regarded  as  governing,  wherever  applicable, 
In  eases  of  suit  to  remove  cloud  from  title. 

It  Is  difficult,  from  the  complaint  filed  In 
the  prior  suit,  to  ascertain  whether  the 
pleader  intended  by  it  to  institute  a  suit  to 
remove  a  cloud  or  to  quiet  the  title  to  the 
premises  in  question.  The  prayer  would 
seem  to  Indicate  that  his  purpose  was  to 
quiet  the  title,  while  from  the  body  of  the 
complaint  we  take  it  that  he  Intended  to* 
remove  a  cloud  therefrom.  It  is  alleged 
that  "the  defendant  claims  an  estate  or  In- 
terest In  said  tract  of  land  adverse  to  plain- 
tiff, by  reason  of  a  certain  pretended  tax 
deed,"  describing  it.  Then  it  Is  alleged  that 
said  deed  Is  void  for  the  reason  that  the  as- 
sessor who  made  the  assessment,  and  the 
sheriff  and  clerk  who  were  authorized  to 
execute  the  deed,  "were  not  qualified  as  di- 
rected by  law,  and  failed  to  post  and  pub- 
lish the  proper  notices,  as  by  statute  pro- 
vided, for  the  taxation  of  real  estate  and 
tne  issuing  and  delivering  of  tax  deeds,  and 
failed  to  issue  and  deliver  said  tax  deed  as 
by  law  they  were  then  bound  to  do,"  and 
that  the  deed  is  a  cloud  upon  the  title.  The 
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court  below  in  deciding  the  demurrer  evi- 
dently passed  upon  it  in  this  light,  and  was 
undoubtedly  right  in  his  conclusion.  The 
complaint  perhaps  sufficiently  describes  the 
instrument  by  which  it  is  claimed  the  title  is- 
clouded,  but  the  statement  of  Its  infirmities 
are  mere  conclusions  of  law.  Not  a  single 
fact  is  alleged  which,  if  admitted,  would 
render  the  deed  invalid.  A  demurrer  only 
aumits  facts  which  are  well  pleaded,  but 
mere  averments  of  a  legal  conclusion  are 
not  admitted  by  it,  unless  the  facts  and 
circumstances  set  forth  are  sufficient  to  sus- 
tain the  allegation.  Gould  v.  Railroad  Co, 
supra,  and  Dillon  v.  Barnard,  21  Walt  437. 
So  that  it  cannot  be  said  that  this  first  com- 
plaint stated  any  facts  which,  if  proven  or 
admitted  to  be  true,  would  be  equivalent  to 
a  trial  upon  the  merits  of  the  case.  It  is 
not  so  with  the  complaint  in  the  case  at  bar. 
Many  specific  facts  and  circumstances, 
touching  the  assessment  and  equalization  of 
taxes  for  the  year  1884,  and  the  method 
of  the  execution  thereof,  by  virtue  of  which 
the  premises  were  sold  and  tax  deed  execut- 
ed, are  minutely  and  concisely  alleged,  show- 
ing the  apparent  invalidity  of  the  instru- 
ment by  which  it  is  claimed  plaintiff's  title 
is  clouded.  So  we  conclude  that  as  the 
former  complaint  stated  no  facts  which  in 
themselves  would  constitute  a  cause  of  suit, 
and  upon  which  the  case  could  have  been 
determined  upon  its  merits,  the  decree  of 
the  court  sustaining  the  demurrer  thereto, 
and  dismissing  the  cause,  Is  not  a  bar  to 
the  jp resent  suit 

It  was  a  disputed  question  at  the  trial 
whether  plaintiff  was  in  possession  of  the 
premises  at  the  date  of  the  commencement  of 
the  suit  We  are  satisfied  from  the  testimony 
that  he  was  not  In  the  actual  possession,  ei- 
ther by  himself  or  his  tenant,  and  it  is  now 
made  a  question  of  law  for  our  determination 
whether  actual  possession  was  necessary  to 
enable  plaintiff  to  maintain  this  suit  to  re- 
move a  cloud  from  his  title.  It  has  been  held 
by  this  court  (Thompson  v.  Woolf,  8  Or.  454) 
that  constructive  possession,  such  as  would 
result  from  a  conveyance  by  deed  from  one 
in  possession,  is  sufficient  to  maintain  the 
suit;  the  reasoning  being  that  such  a  deed 
confers  seisin  in  the  grantee  without  entry, 
and  that  seisin  is  constructive  possession. 
This  is  possession  in  law  which  follows  in 
the  wake  of  title,  and  Is  distinguished  from 
actual  possession,— "pedis  possessio,"— which 
means  a  foothold  upon  land  accompanied 
with  the  real  and  effectual  enjoyment  of  the 
estate,  with  the  reception  of  its  fruits,  its 
rents,  issues,  and  profits,  and  Is  usually  evi- 
denced by  occupation,  by  a  substantial  inclo- 
sure,  by  cultivation,  or  by  appropriate  use, 
according  to  the  particular  locality  and  qual- 
ity of  the  property.  The  syllabus  does  not 
appear  to  be  deducible  from  the  opinion  or 
the  statement  of  the  case.  It  states  that 
"one  owning  wild  lands,  which  he  holds  by 


deed  from  one  seised  by  deed,  Is  in  such  pos- 
session as  to  enable  him  to  bring  a  suit  in  eq- 
uity to  remove  a  cloud  from  title,  under  sec- 
tion 600  of  the  Code."  But  the  question  as  to 
whether  the  lands  were  wild  was  not  consid- 
ered by  the  court  Standing  opposed  to  this 
decision  is  a  later  one  by  this  court,  that  of 
Coolidge  v.  Forward,  11  Or.  120,  2  Pac  292, 
wherein  Watson,  J.,  speaking  for  the  court, 
says:  "The  language  of  this  section  [500,  now 
known  as  section  504]  imports  that  actual 
possession  was  intended,  and  such  has  been 
the  uniform  construction  placed  upon  similar 
provisions  to  be  found  in  the  Codes  of  many 
of  the  other  states,"— citing  several  authori- 
ties, among  others  Wals  v.  Grosvenor,  31 
Wis.  681.  So  that  the  doctrine  of  Thompson 
v.  Woolf  Is  denied,  or  rather  impliedly  over- 
ruled, by  Coolidge  v.  Forward-  These  cases 
are  cited  by  the  counsel  for  the  respective 
parties  as  authority  in  support  of  their  op- 
posing views,  the  plaintiff  claiming  that  the 
possession  necessary  to  support  the  suit  may 
be  constructive  only,  while  the  defendant  in- 
sists that  It  must  be  actual,  thus  rendering  a 
further  examination  of  the  question  necessa- 
ry. The  Wisconsin  case  of  Wals  v.  Grosvenor, 
supra,  arose  under  a  statute  very  similar  to 
ours.  The  court  there  decided  that  before 
he  could  avail  himself  of  this  equitable  rem- 
edy, the  plaintiff  should  be  In  actual  and  visi- 
ble possession,  expressly  overruling  Taylor  v. 
Rountree,  28  Wis.  391,  which  announced  the 
doctrine  that  one  In  the  constructive  posses- 
sion of  wild  and  uncultivated  land  was  in  po- 
sition to  maintain  the  suit.  The  reasoning 
upon  which  the  opinion  is  based  was  that  a 
party  out  of  possession  had  an  adequate  legal 
remedy,  and  referring  to  the  statute  of  that 
state  providing  for  the  recovery  of  the  pos- 
session of  real  property.  Here  again  the  stat- 
ute is  similar  to  ours,  which  provides  that  an 
action  for  such  recovery  shall  be  commenced 
against  the  person  in  the  actual  possession 
at  the  time,  or,  if  the  property  be  not  in  the 
actual  possession  of  any  one,  then  against  the 
person  acting  as  the  owner  thereof.  Hill's 
Ann.  Laws  Or.  §  316.  Mr.  Pomeroy,  in  note 
1  to  section  1399,  volume  3  of  his  Equity  Ju- 
risprudence, says:  "When  the  estate  or  in- 
terest to  be  protected  is  equitable,  the  juris- 
diction should  be  exercised,  whether  the 
plaintiff  is  In  or  out  of  possession,  for  under 
these  circumstances  legal  remedies  are  not 
possible;  but,  hen  the  estate  or  interest  is 
legal  in  its  nature,  the  exercise  of  the  juris- 
diction depends  upon  the  adequacy  of  legal 
remedies.  Thus,  for  example,  a  plaintiff  out 
of  possession,  holding  the  legal  title,  will  be 
left  to  his  remedy  by  ejectment  *  •  • 
Where,  on  the  other  hand,  a  party  out  of  pos- 
session has  an  equitable  title,  or  where  he 
holds  the  legal  title  under  circumstances  that 
the  law  cannot  furnish  him  full  and  complete 
relief,  his  resort  to  equity  to  have  a  cloud  re- 
moved ought  not  to  be  questioned."  This 
doctrine  Is  approved  and  sustained  by  Dull's 
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Appeal,  113  Pa.  St  510,  518,  6  AtL  540,  the 
court  saying:  "Of  course  it  [the  Jurisdiction 
to  remove  a  cloud]  must  be  exercised  only  In 
plain  cases,  and  with  much  care,  and  not  at 
all  where  the  party  has  an  adequate  rem- 
edy at  law."  In  Moores  v.  Townshend,  102 
N.  Y.  393,  7  N.  E.  401,  Ruger,  J.,  speaking 
for  the  court,  says:  "We  have  been  unable 
to  find  any  case  where  a  party  out  of  posses- 
sion has  been  allowed  to  sustain  an  action 
quia  timet  to  remove  a  cloud  upon  title,  ex- 
cept when  it  was  specially  authorized  by 
statute,  or  when  special  circumstances  exist- 
ed affording  grounds  for  equitable  jurisdic- 
tion, aside  from  the  mere  allegation  of  legal 
title.  Indeed,  the  right  to  resort  to  a  court 
of  equity  in  such  cases  was  originally  based 
upon  the  assumption  that  the  legal  title  to 
the  property  had  been  established  by  an  ac- 
tion at  law,  and  jurisdiction  was  entertained 
solely  for  the  purpose  of  protecting  the  party 
in  the  enjoyment  of  rights  in  possession  thus 
legally  established,  and,  while  the  Jurisdic- 
tion has  in  course  of  time  been  somewhat  ex- 
tended, it  has  never  been  stretched  to  cover 
cases  brought  merely  to  establish  a  legal  ti- 
tle or  recover  possession  alone."  To  the 
same  effect  see  Allen  v.  Hanks,  136  U.  S.  311, 
10  Sup.  Ct.  681;  Frost  v.  Spitley,  121  U.  S. 
556,  7  Sup.  Ct  1129;  Fussell  v.  Gregg,  113 
U.  S.  550,  5  Sup.  Ct  631;  U.  S.  v.  Wilson, 
118  U.  S.  89,  6  Sup.  Ct  991.  So  it  seems 
that  when  an  adequate  remedy  at  law  ex- 
ists, a  court  of  equity  will  not  assume  juris- 
diction to  remove  a  cloud  from  title.  If  a 
party  is  in  possession,  he  cannot  have  eject- 
ment by  which  to  establish  his  title  and  right 
of  possession,  and  thereby  set  at  rest  any 
claim  or  controversy  touching  either.  Hence 
it  is  that  equity  provides  him  with  a  remedy 
whereby  any  person  holding  a  deed  or  other 
instrument  which  may  be  vexatiously  or  in- 
juriously used  against  him  after  the  evidence 
to  impeach  or  invalidate  it  is  lost  or  which 
may  throw  a  cloud  or  suspicion  over  his  title 
or  interest  and  thereby  Impair  the  full  and 
adequate  use  of  it  may  be  required  by  a 
competent  court,  upon  a  proper  showing,  to 
surrender  or  deliver  up  such  deed  or  Instru- 
ment for  cancellation,  or  enjoined  from  the 
injurious  use  of  the  same.  Ordinarily,  a  par- 
ty out  of  possession,  holding  the  legal  title  to 
real  property,  has  an  ample  remedy  by  eject- 
ment but  not  always.  It  sometimes  happens 
that  he  holds  such  a  title  under  circumstan- 
ces rendering  full  and  adequate  relief  at  law 
unavailable.  In  such  a  case,  equity  will 
come  to  his  relief;  otherwise  he  must  seek  it 
on  the  law  side  of  the  court  In  every  ac- 
tion of  ejectment  the  party  having  the  true 
legal  title  is  in  the  constructive  possession  of 
the  property  In  dispute,  and  the  purpose  of 
such  action  Is  to  draw  the  actual  to  the  con- 
structive, or  to  settle  the  right  of  actual  pos- 
session with  the  legal  or  better  title  in  one 
and  the  same  person.  So  that  constructive 
possession  may  be  in  the  one  having  the  ac- 
tual possession,  or  it  may  be  in  the  other  par- 


ty to  the  action.  Now,  if  a  suit  to  quiet  title 
could  be  based  upon  constructive  possession 
alone,  to  compel  him  who  Is  In  the  actual  pos- 
session to  set  forth  his  title,  that  it  may  be 
judicially  determined,  the  remedy  would  be 
concurrent  with  that  at  law  by  ejectment, 
and  the  simple  question  as  to  who  has  the 
better  l^gal  title  could  be  determined  in  a 
court  of  equity  as  well  as  at  law.  Such  a 
proposition  is  unsound  and  untenable,  in  view 
of  the  authorities.  "Where  the  simple  ques- 
tion is  as  to  which  is  the  better  legal  title, 
the  party  should  go  to  a  court  of  law,  If  he 
Is  In  a  position  to  bring  both  titles  before 
that  tribunal."  Booth  v.  Wiley,  102  111.  114, 
and  note  to  3. Pom.  Eq.  Jur.,  cited  above.  In 
some  states  relief  Is  afforded  In  equity  to  a 
party  out  of  possession,  where  the  land  is 
wild  and  uncultivated,  but  our  statute  ifiakes 
no  such  provision.  It  provides  simply  that 
any  person  in  possession,  by  himself  or  ten- 
ant, Is  entitled  to  bring  the  suit  The  rules 
that  govern  at  common  law  must  therefore 
govern  as  to  the  administration  of  this  equi- 
table jurisdiction  in  our  courts.  We  take  it 
therefore,  that  actual  possession  Is  necessary 
and  requisite  for  the  maintenance  of  a  suit  to 
remove  a  cloud  from  title,  where  the  plain- 
tiff, as  in  this  case,  holds  the  legal  title. 

Plaintiff  contends,  however,  that  notwith- 
standing the  fact  that  he  may  not  have  been 
In  possession  of  the  premises,  yet  that  by 
reason  of  the  defendant  having  answered  to 
the  ■  merits,  and  submitted  himself  to  equi- 
table cognizance,  by  proceeding  with  the  trial 
of  the  cause  without  objection  to  the  juris- 
diction of  the  court  to  try  and  determine  the 
matters  In  controversy,  he  has  waived  his 
right  to  object  to  the  proceeding  upon  the 
ground  that  a  court  of  equity  is  without  ju- 
risdiction. That  a  court  of  equity  has  ju- 
risdiction to  remove  a  cloud  from  title  is  un- 
doubted, but  as  a  condition  of  the  court's 
exercising  it  the  plaintiff  must  be  in  posses- 
sion, if  he  is  the  owner  of  the  legal  title, 
under  circumstances  that  the  law  can  afford 
him  ample  relief.  This  condition,  however, 
can  be  waived  by  the  parties,  and,  if  the 
court  proceeds  with  the  exercise  of  jurisdic- 
tion, it  can  grant  the  equitable  relief  appro- 
priate in  such  cases.  Lord,  C.  J.,  in  Kitcher- 
slde  v.  Myers,  10  Or.  23,  says:  "The  objec- 
tion to  the  jurisdiction  on  the  ground  of  an 
adequate  remedy  at  law,  In  the  absence  of  a 
demurrer  to  the  complaint  comes  too  late 
after  the  defendant  has,  by  his  answer,  put 
himself  upon  the  merits,  and  asked  the  court 
to  determine  the  equities  In  the  suit" — citing 
Creely  v.  Brick  Co.,  103  Mass.  515,  which 
was  a  suit  to  enjoin  a  nuisance,  and  it  was 
claimed  that  plaintiffs  had  an  adequate  rem- 
edy at  law  for  trespass,  and  hence  that  a 
court  of  equity  was  without  jurisdiction. 
The  court  there  say:  "The  subject-matter  of 
the  bill,  therefore,  was  clearly  within  the 
equity  jurisdiction  of  the  court  The  objec- 
tion that  the  plaintiff  has  a  complete  and 
adequate  remedy  at  law,  even  If  well  found- 
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ed,  comes  too  late.  An  objection  of  this  kind 
rtbould  have  been  made  on  demurrer,  or  at 
l**«t  should  have  been  specially  relied  upon 
in  the  answer,  and  not  raised  for  the  first 
time  at  the  hearing,  upon  pleadings  which 
suggest  no  such  ground  of  defense.  Under 
such  circumstances,  the  court  can  hardly  do 
otherwise  than  retain  the  cause,  provided  it 
is  competent  to  grant  relief  and  have  juris- 
diction of  the  subject-matter;  and  of  this  we 
have  no  doubt."  Does  the  case  at  bar  come 
within  the  doctrine  here  announced?  A  con- 
sideration of  the  pleadings  and  of  the  status 
of  the  parties  interested,  as  found  from  the 
record,  will  determine.  The  plaintiff  alleges 
that  be  is  the  owner  in  fee  simple,  entitled  to 
and  in  possettsion  of  the  premises,  and  then 
sets  forth  what  the  alleged  cloud  consists  of, 
and  ^he  infirmities  of  the  defendant's  ap- 
parent title.  The  defendant,  by  his  answer, 
after  denying  specifically  the  allegations  of 
the  complaint  except  the  existence  of  the  tax 
deed,  alleges  that  he  is  the  owner  in  fee 
simple,  entitled  to  and  in  the  possession  of 
the  premises.  He  then  makes  a  claim  for 
permanent  improvements,  which  add  to  the 
value  of  the  land,  and  pleads  a  former  decree 
by  way  of  an  estoppel.  It  will  be  seen  that 
the  answer  contains  no  special  allegations  by 
which  one  could  infer  that  defendant  was  re- 
lying upon  the  want  of  jurisdiction  in  a 
court  of  equity  to  determine  the  matter  in 
dispute.  No  special  or  other  plea  to  the  Ju- 
risdiction is  made.  All  the  allegations  neces- 
sary to  the  trial  of  title  and  right  of  posses- 
sion at  law  are  present  in  the  pleadings.  But, 
beyond  this,  the  plaintiff  sets  up  grounds  for 
equitable  relief  in  asserting  that  there  exists 
a  cloud  upon  his  title,  and  the  defendant  al- 
leges affirmatively  grounds  for  equitable  re- 
lief in  his  answer;  that  is,  that  he  has  in 
good  faith,  believing  that  he  was  the  owner, 
made  Improvements  that  have  added  to  the 
value  of  the  premises.  If  the  action  had  pro- 
ceeded in  the  first  instance  at  law,  this  de- 
fense could  have  been  made  only  by  a  cross 
bill  In  equity,  which  would  be  a  tacit  admis- 
sion that  his  paper  title,  the  tax  deed  in  this 
case,  would  not  support  a  defense  at  law. 
The  prayer  of  defendant  is  "that  defendant 
l>e  decreed  to  be  the  owner  in  fee  of  the 
lands  and  premises,"  but  "should  the  court, 
however,  grant  the  prayer  of  plaintiffs  com- 
plaint." then  that  the  court  "decree  that  said 
plaintiff  pay  the  defendant  the  value  of  all 
Improvements."  This  presents  a  record 
wherein  both  parties  are  stating  grounds  for 
equitable  interference,  and  both  are  demand- 
ing equitable  relief,  yet  each  asks  that  his 
title  be  judicially  determined  and  declared 
to  be  the  better  title.  Defendant  does  not 
even  ask  that  plaintiff's  bill  be  dismissed, 
and  there  Is  no  suggestion  anywhere  in  the 
pleadings  that  want  of  jurisdiction  in  a  court 
of  equity  to  determine  the  controversy  is  re- 
lied upon  as  a  defense.  In  this  state  of  the 
case  it  would  seem  that  the  defendant's  ob- 


jection to  the  equitable  jurisffictka  of  nw 
court  comes  too  late,  when  he  insists  k 
for  the  first  tune  at  the  trial  of  the  amt- 
It  Is  said  that  proof  of  possession  sad  tide 
is  necessary  to  entitle  a  party  to  rets* m  ■  a 
suit  to  remove  a  cloud  from  title,  hst  who* 
the  parties  say,  in  effect,  by  their  pifffiigi 
and  contentions  before  the  court,  thai  they 
want  specific  relief,  which  alone  a  eosrt  af 
equity  can  administer,  without  regard  is  the 
court's  especial  jurisdiction,  there  can  exst 
no  good  reason  why  the  court  should  sat 
grant  the  prayer,  if  it  has  jurisdiction  of  the 
subject-matter.  The  objection  to  the  jsna- 
diction  not  appearing  upon  the  face  of  da 
complaint,  it  should  have  been  takes  bj 
some  appropriate  plea,  challenging  the  right 
of  the  plaintiff  to- proceed  in  equity,  faffing  to 
which,  and  by  his  demand  for  affinaatire 
equitable  relief,  the  defendant  has  waived  ha 
right  to  now  insist  that  the  court  is  withost 
jurisdiction  because  the  plaintiff  Is  without 
possession.  In  addition  to  cases  cited  on  thk 
subject,  see  Gregory  v.  Bank  (Neb.)  20  N.  W. 
286;  Lewis  v.  Soule,  52  Iowa,  11,  2  N.  W. 
400;  Love  v.  Bryson  (Ark.)  22  a  W.  ML 

The  validity  of  the  tax  deed  remains  to  he 
considered.  A  number  of  Infirmities  thereat 
are  alleged.  We  shall  notice  but  two:  fl» 
The  first  notice  of  sale  was  published  is  the 
Weekly  Astorian,  June  6.  and  the  last  an 
June  27,  1885.  The  sale  was  had  on  Friday. 
July  3,  1885.  A  computation  of  the  time  dur- 
ing which  this  notice  was  published,  by  ex- 
cluding the  first  day  of  publication  and  in- 
cluding the  day  of  sale,  shows  the  notice  to 
have  been  published  but  27  days.  The  sal- 
ute (Hill's  Ann.  Laws  Or.  9  291.  subd.  ft  re- 
quires the  publication  to  be  for  four  weeks 
successively.  This  means  28  days.  Black, 
Tax  Titles,  8  210;  Early  v.  Doe,  16  How. 
610;  Meredith  v.  Chancey,  58  Ind.  466:  Boyd 
v.  McFarlln,  58  Ga.  208;  Bacon  v.  Kennedy. 
56  Mich.  329,  22  N.  W.  824.  (2)  It  is  in- 
quired that  tax  sales  should  be  made  at  pub- 
lic auction.  Hill's  Ann.  Laws  Or.  $J  2826, 
2W.  It  Is  not  shown  by  the  return  of  the 
sheriff  that  the  sale  was  made  In  accordant* 
with  this  requirement.  The  return  sboaW 
show  this.  Black,  Tax  Titles,  5  242;  Beta 
v.  Thompson,  19  N.  H.  290;  Cardigan  t. 
Page,  6  N.  H.  182.  For  these  reasons  the  tax 
deed  is  void,  and  ought  to  be  removed  as  a 
cloud  upon  plaintiff's  title.  The  claim  for 
improvements  ought  not  to  be  allowed.  All 
the  permanent  improvements  that  defendant 
placed  upon  the  premises,  which  may  be 
considered  as  having  added  any  value  to  it 
whatever,  consist  of  about  11  rods  of  dlktoi 
at  a  small  expense,  from  $50  to  $75,  and  they 
were  placed  there  mainly  for  the  purpose  of 
benefiting  the  lands  of  defendant  adjointa* 
this  tract  In  dispute.  The  plaintiff  is  entitled 
to  the  relief  prayed  for.  It  follows  that  the 
decree  of  the  court  below  will  be  reversed, 
and  one  entered  here  In  accordance  with  thta 
opinion. 


Digitized  by 


Nev.) 


SPRINGER  t>. 


PRITCHARD. 


1009- 


(22  Nev.  310) 

AH  TONE  t.  McGARRY  et  at.    (No.  1,421.) 

(Supreme  Court  of  Nevada.    April  15,  1895.) 

Assumpsit— Defenses— Estoppel— Hahmlebs 
Ekrof. 

1.  In  an  action  for  money  had  and  received, 
where  the  answer  consists  of  denials  only,  the 
only  permissible  defenses  are  that  the  defendant 
did  not  receive  the  money,  or  had  paid  it  to  the 
plaintiff. 

2.  Where  a  person  has  been  intrusted  with 
property  to  sell  for  the  benefit  of  the  owner,  and 
sells  it  accordingly,  in  an  action  for  the  money 
so  received,  in  the  absence  of  a  showing  that 
some  one  having  a  superior  title  has  made  a 
claim  upon  him  for  it,  he  is  estopped  to  deny 
the  plaintiffs  title. 

3.  Where,  even  upon  the  case  made  by  de- 
fendant, the  verdict  against  him  is  correct,  a 
ruling  of  the  court  concerning  the  argument  of 
counsel  and  rulings  upon  instructions  become 
immaterial. 

(Syllabus  by  Bigelow,  C.  J.) 

Appeal  from  district  court,  Eureka  county; 
A.  L.  Fitzgerald,  Judge. 

Action  in  assumpsit  by  Ah  Tone  against 
M.  McGarry  and  F.  X.  Murphy.  Plaintiff 
had  judgment,  and  defendants  appeal.  Af- 
firmed. 

Thomas  Wren  and  Frank  X.  Murphy,  for 
appellants.  R.  M.  Beatty  and  Peter  Breen, 
for  respondent. 

BIGELOW,  C.  J.  The  complaint  In  this 
action  is  for  money  had  and  received.  The 
answer  consists  of  denials  only.  To  sustain 
the  action  under  such  pleadings,  it  was  only 
necessary  for  tne  plaintiff  to  prove  that  de- 
fendant had  received  money  belonging  to 
him,  and  had  failed  to  pay  it  over.  The 
■only  defenses  would  be  that  defendant  had 
not  received  the  money  or  had  paid  it  to 
the  plaintiff.  The  plaintiff  proved  his  case 
when  he  proved  that  defendant  as  his  agent 
had  received  ore  from  him  for  the  purpose  of 
selling  it;  that  he  had  sold  it,  and  had  re- 
ceived on  such  sale  $2,077.20,  of  which  he 
had  paid  the  plaintiff  only  $1,384.80.  The 
defendant  in  his  testimony  admitted  these 
facts  to  be  true.  These  admissions  were 
conclusive  of  the  case  as  made  by  the  plead- 
ings. But,  waiving  this,  the.  defendant  in 
his  testimony  claimed  that  the  ore  had  been 
extracted  from  a  mine  belonging  to  the  de- 
fendant's wife,  of  two-thirds  of  which  the 
plaintiff  had  a  lease,  but  not  of  the  other 
third,  and  that  consequently  one-third  of 
the  net  proceeds  of  the  ore  so  extracted  be- 
longed to  her  by  virtue  of  her  ownership  of 
the  portion  of  the  mine  not  leased.  Under 
this  claim  he  asserted  the  right  to  retain 
the  money  in  controversy.  The  defendant 
proved  no  authority  from  his  wife  to  act  for 
her  in  the  matter,  but  aside  from  that,  hav- 
ing received  the  ore  from  the  plaintiff  for 
the  purpose  of  selling  it,  defendant  would, 
in  the  absence  of  a  showing  that  some  one 
having  a  paramount  title  to  the  ore  had  made 
a  claim  upon  him  for  it,  be  estopped  from 
denying  the  plaintiff's  title.  Bigelow,  Estop. 
430;  2  Herm.  Estop.  §  893.  No  showing  of 
vUi9P.no.  10— 64 


this  kind  was  made  here.  Under  the  plead- 
ings and  proof  there  was  no  controverted 
question  of  fact  for  the  jury  to  pass  upon 
that  would,  if  decided  in  the  defendant's 
favor,  have  constituted  any  defense  to  the 
action.  The  court  would  have  been  justi- 
fied in  instructing  them  to  find  a  verdict 
jfor  the  plaintiff;  and  consequently,  whether 
right  or  wrong,  the  ruling  concerning  the 
argument  of  plaintiff's  counsel,  and  the  in- 
structions given  or  refused,  worked  defend- 
ant no  injury.    The  judgment  is  affirmed. 

BELKNAP  and  BONNIFIELD,  JJ.,  con- 
cur. 


(22  Nev.  513> 
SPRINGER  v.  PRITCHARD  et  al.  (No. 
1,414.) 

(Supreme  Court  of  Nevada.  April  17, 1895.) 

Sale  of  Water  Rights  —  Misrepresentations- 
Review  on  Appeal— Evidence  as  to  Own- 
ership^— Deeds  by  Third  Pehsons. 

1.  On  an  issue  as  to  whether  certain  fraud- 
ulent representations  were  made  on  a  sale,  the 
vendee  and  a  witness  of  the  conversation  testi- 
fied that  they  were  made,  while  the  vendor  de- 
nied having  made  them.  Hdd,  that  a  finding 
that  the  representations  were  not  made  would 
not  be  disturbed. 

2.  Exceptions  to  the  exclusion  of  evidence 
cannot  be  reviewed  where  the  excluded  evidence 
is  not  brought  up. 

3.  On  an  issue  as  to  whether  title  to  water  • 
conveyed  by  plaintiff  was  in  him,  evidence  of 
deeds  by  third  persons,  conveying  the  same  wa- 
ter, is  inadmissible. 

4.  Where,  in  an  action  to  recover  on  sev- 
eral notes,  defendant  is  liable  on  all  the  notes, 
error  in  applying  a  partial  payment  on  a  partic- 
ular note  is  immaterial. 

Appeal  from  district  court,  Churchill  coun- 
ty; A.  E.  Cheney,  Judge. 

Action  by  Jacob  Springer  against  W.  L. 
Pritchard  and  another.  There  was  a  judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Curler  &  Curler,  for  appellants.  R.  M. 
Clarke,  for  respondent 

BELKNAP,  J.  The  complaint  consists  of 
two  causes  of  action.  The  first  is  upon  two 
promissory  notes  given  to  the  plaintiff  in 
part  payment  of  a  tract  of  land  and  water 
right.  The  second  is  upon  a  promissory  note 
made  payable  by  the  defendants,  to  the  or- 
der of  W.  J.  Brandon,  and  by  him  indorsed 
to  the  plaintiff.  The  answer,  among  other 
things,  alleges  that  respondent  made  false 
and  fraudulent  representations  concerning 
the  title  to  the  water,  and  thereby  induced 
the  defendants  to  purchase  the  property. 
The  false  representations  were  that  he  was 
the  owner  of  a  third  interest  in  the  water, 
when  in  fact  he  did  not  own  any  interest  in 
it  Defendants  seek  to  avoid  payment  of  the 
two  notes  mentioned  in  the  first  cause  of  ac- 
tion for  this  reason.  The  defense  to  the  sec- 
ond cause  of  action  is  that  a  payment  of  $500 
made  on  the  Brandon  note  was  erroneously 
credited  upon  one  of  the  notes  mentioned  in. 
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the  first  cause  of  action.  Correcting  that 
mistake,  It  Is  claimed  that  this  note  has  been 
paid,  except  a  small  balance  of  Interest.  The 
case  was  tried  by  the  court,  without  a  jury. 
Judgment  was  rendered  for  respondent.  No 
written  findings  were  filed. 

The  principal  question  was  whether  or  not 
the  representations  were  false  and  fraudu- 
lent Upon  this  subject,  Pritchard  testified 
that,  before  the  sale  was  made,  plaintiff  told 
him  that  he  owned  a  third  Interest  In  the 
water  ditch  and  water;  and  Snyder,  the  only 
witness  to  the  conversation,  other  than  the 
parties  themselves,  corroborated  his  testi- 
mony. But  Springer  denied  it  His  testi- 
mony was  that  he  only  agreed  to  sell  his  in- 
terest as  he  had  acquired  it  from  his  grantor. 
This  statement  shows  that  a  substantial  con- 
flict existed  in  the  evidence,  and,  in  the  ab-. 
sence  of  a  finding  to  the  contrary,  we  must 
adopt  the  conclusion  reached  by  the  district 
court  that  the  fraudulent  representations 
were  not  established.  In  this  view  of  the 
case,  the  defense  upon  the  ground  of  fraud 
having  failed,  and  the  defendants  being  lia- 
ble for  all  of  the  notes,  it  is  Immaterial  upon 
which  note  the  payment  of  $500  was  made. 

There  were  exceptions  to  the  exclusion  of 
evidence,  but  the  evidence  to  which  they  re- 
late has  not  been  brought  up,  so  that  we  can- 
not determine  whether  it  was  admissible. 
Several  deeds  made  by  persons  not  connected 
with  the  parties  to  this  action  were  offered 
for  the  purpose  of  proving  that  the  title  to 
the  water  was  not  In  respondent  These 
deeds  were  not  competent  evidence  to  prove 
that  he  did  not  own  the  water,  for  the  rea- 
son that  they  were  transactions  between 
third  persons,  with  which  respondent  had 
nothing  to  do.  Judgment  and  order  affirmed. 

BIGELOW,  a  J.,  and  BONNIFIELD,  J., 
concur. 

(56  Kan.  270) 

ATCHISON,  T.  &  S.  F.  R.  CO.  v.  ROWAN. 

(Supreme  Court  of  Kansas.    April  6,  1895.) 

Is  jury  to  Railroad  Brakeman— Low  Bridges— 
Contributory  Negligence — New 
Trial— Review. 
1.  The  maintenance  of  a.  bridge  over  a  rail- 
road track  so  low  as  to  make  it  unsafe  for 
brakemen  to  discharge  the  duties  required  of 
them  upon  the  top  of  a  train  is  prima  facie  neg- 
ligence;  and,  where  injury  results  from  that 
cause,  the  company  will  be  held  liable,  unless  the 
injured  employe  is  chargeable  with  contribu- 
tory negligence,  or  with  the  assumption  of  the 
risk  of  such  danger. 

2.  A  brakeman  had  been  running  over  a  sec- 
tion of  railroad  for  more  than  a  year,  on  which 
all  the  bridges  but  three  were  sufficiently  high 
to  permit  him,  while  standing  on  the  top  of  any 
of  the  freight  cars,  to  pass  under  in  safety.  He 
could  also  safely  pass  under  the  three  low' 
bridges  when  standing  upon  the  ordinary  freight 
enrs  which  were  in  use.  Furniture  cars  had 
been  recently  introduced,  which  were  so  high 
that  he  could  not  safely  stand  erect  while  pass- 
ing under  the  low  bridges.  While  in  the  dis- 
charge of  his  duties  on  the  top  of  a  train,  he 


stepped  upon  a  furniture  car  as  he  approached 
one  of  the  low  bridges,  and  was  knocked  off  by 
the  overhead  timbers  of  the  bridge,  and  killed. 
He  had  ridden  over  the  road  almost  daily  for 
the  preceding  year,  and  upon  at  least  GO  trains, 
in  each  of  which  there  was  one  or  more  of  the 
high  cars;  but  it  did  not  appear  that  he  had 
ever  been  upon  one  of  the  high  cars  while  pass- 
ing over  a  low  bridge,  nor  that  any  warning 
had  been  given  to  him  that  he  could  not  safely 
stand  upon  them.  No  telltale  or  cautionary 
signals  had  been  placed  upon  the  bridges,  nor 
did  it  appear  that  he  had  actual  knowledge  of 
the  danger.  Held,  that  whether  he  knew  or 
should  have  known  of  the  risk,  and  whether  he 
was  guilty  of  contributory  negligence  in  not 
ascertaining,  by  measurement  or  accurate  ob- 
servation, that  he  could  not  pass  safely  under 
the  overhead  timbers  of  the  low  bridges  while 
standing  erect  on  the  furniture  car,  is  a  question 
of  fact  for  the  jury. 

3.  To  obtain  a  new  trial  for  misconduct  of 
the  prevailing  party,  the  motion  must  be  sus- 
tained by  affidavits  showing  the  alleged  charge 
to  be  true;  and  where  it  is  not  so  supported, 
and  the  motion  is  denied,  the  misconduct  is  not 
available  as  a  ground  of  reversal. 

(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Sedg- 
wick county;  J.  M.  Balderston,  Judge. 

Action  brought  by  Anna  Rowan  against 
the  Atchison,  Topeka  &  Santa  F6  Railroad 
Company  on  account  of  the  death  of  her 
husband,  who  was  killed  while  in  the  dis- 
charge of  his  duties  as  a  brakeman  of  a 
freight  train  of  the  railroad  company.  It 
was  alleged  that  his  death  resulted  from  the 
negligence  of  the  company  in  constructing 
and  maintaining  a  low  bridge;  that  there 
was  insufficient  space  between  the  top  of  the 
cars  and  the  overhead  timbers  of  the  bridge; 
and  that  while  he  was  attending  to  his  du- 
ties upon  the  top  of  a  car,  he  came  in  con- 
tact with  the  top  of  the  bridge,  and  was 
killed,  without  fault  or  negligence  on  his 
own  part 

A  trial  was  had  with  a  Jury,  and,  upon  the 
testimony  introduced,  the  following  findings 
of  fact  were  returned:  "(1)  From  the  evi- 
dence, how  long,  at  least,  had  bridge  No.  154. 
which  killed  W.  H.  Rowan,  been  built  and 
maintained  by  the  defendant  at  the  time  of 
Rowan's  death?  A.  Seven  years.  (2)  Dur- 
ing the  time  it  was  maintained,  as  shown 
by  the  evidence,  about  how  high  was  it 
from  the  top  of  the  rails  to  the  bottom  of 
the  overhead  timbers?  A.  Eighteen  feet 
and  one-quarter  inches.  (3)  At  the  time 
when  said  bridge  was  constructed,  and  for 
some  years  thereafter,  is  it  not  a  fact  that 
the  bridge  was  sufficiently  high  to  enable 
any  brakeman  of  ordinary  height  to  stand 
upon  top  of  any  cars  then  in  use  upon  the 
defendant's  road  with  safety,  while  the 
same  were  passing  through  such  bridge,  so 
far  as  the  danger  of  being  hit  Is  concerned? 
A.  Yes."  "(5)  Is  it  not  a  fact  that  such 
bridge,  at  the  time  of  Rowan's  death,  was 
104 Va  feet  In  length?  A.  Yes.  (6)  Is  It  not 
a  fact  that  the  west  end  of  the  bridge,  at 
the  time  of  Rowan's  death,  was  6,369%  feet 
distant  from  the  depot  at  Peabody,  Kansas? 
A.  Yes.  (7)  Is  It  not  a  fact  that  at  the  time 
of  Rowan's  death,  the  west  end  of  the  bridge 


Digitized  by 


Kan.) 


ATCHISON,  T.  &  S.  F.  B.  CO.  t>.  ROWAN. 


1011 


No.  164  was  2,100  feet  from  the  only  whis- 
tling post  between  it  and  the  depot  at  Pea- 
body?  A.  Yes.  (8)  When  this  bridge  was 
built,  and  during  the  time  it  was  maintain- 
ed, up  and  prior  to  Rowan's  death,  what 
was  there  about  the  top  of  it  and  its  over- 
head timbers,  outside  of  the  question  of 
height,  which  was  in  any  manner  or  way 
defective,  either  in  the  manner  of  its  orig- 
inal construction,  or  as  It  was  maintained 
during  all  the  times  referred  to  in  question 
No.  1,  so  far  as  the  -  evidence  discloses? 
And,  If  there  was  anything,  state  fully  what 
It  was.  A.  Nothing.  (9)  Is  it  not  a  fact 
that  Rowan  entered  the  service  of  the  de- 
fendant company  in  October.  1887?  A.  Yes." 
"(11)  Is  It  not  a  fact  that  Rowan  remained 
in  the  service  of  the.  company  from  the  time 
he  entered  it  up  to  the  date  of  his  death, 
except  during  the  months  of  January,  March, 
and  April,  1888?  A.  Yes."  "(13)  Is  It  not 
a  fact  that  from  May  17,  1888,  to  the  date 
of  his  death,  Rowan  worked  for  defendant, 
as  either-brakeman  or  conductor,  on  freight 
trains?  A.  Yes.  (14)  Is  it  not  a  fact  that 
during  the  time  referred  to  in  the  last  ques- 
tion, the  deceased,  Rowan,  worked  on  that 
portion  of  the  main  line  of  defendant  which 
lays  between  Emporia  and  Nickerson?  A. 
Yes."  "(16)  During  the  period  of  time  that 
Rowan  worked  on  that  portion  of  the  main 
line  of  the  defendant  company  which  Is  de- 
scribed in  question  No.  14,  how  many  times 
in  a  week,  on  a  fair  average,  did  he  go  over 
that  portion  of  the  main  line  between  Em- 
poria and  Newton?  A.  Six  times.  (17)  Dur- 
ing the  time  Rowan  worked  for  the  defend- 
ant on  that  portion  of  the  main  line  de- 
scribed In  question  14,  Is  it  not  a  fact  that 
his  run  would  usually  consist  of  going  from 
Emporia  to  Newton  or  Nickerson,  and  re- 
turning from  such  point  to  Emporia?  A. 
Yes."  "(19)  If  the  jury  answer  question  17 
In  the  affirmative,  they  may  state  if  It  Is 
not  a  fact  that  the  run  from  Emporia  to 
Newton  or  Nickerson  and  back  was  usually 
made  within  24  hours.  A.  Yes."  "(21)  How 
many  runs  In  a  week,  on  an  average,  did 
Rowan  prior  to  his  death  make  over  that 
portion  of  the  main  line  between  Emporia 
and  Newton,  while  he  was  working  on  that 
portion  of  such  line?  A.  Six  times  a  week. 
(22)  Is  It  not  a  fact  that  Rowan  was  killed 
by  bridge  No.  154?  A.  Yes."  "(24)  At  the 
time  of  Rowan's  death,  was  not  bridge  No. 
154  eighteen  feet  and  one-quarter  Inches 
high  from  top  of  rail  to  the  underside  of  the 
overhead  timbers?  A.  Yes.  (25)  Was  not 
Rowan,  immediately  prior  to  his  being  kill- 
ed, sitting  down  on  the  front  end  of  the  fifth 
car  from  the  engine  of  the  train  he  was  on? 
A.  Yes.  (26)  Is  it  not  a  fact  that  Rowan 
walked  back  from  the  front  end  of  the  fifth 
car  from  the  engine,  and  stepped  up  over  it 
onto  the  front  end  of  the  sixth  car  from  the 
engine,  Immediately  prior  to  his  death?  A. 
Yes.  (27)  Is  It  not  a  fact  that  Rowan  was 
struck  by  the  bridge  just  as  he  stepped  up 


onto  the  front  end  of  the  sixth  car  from 
the  engine?  A.  Yes.  (28)  Is  It  not  a  fact 
that  the  sixth  car  from  the  engine  was 
number  14,500,  and  lettered  'A.  T.  &  S.  P.* 
or  'A.  T.'?  A-  Yes."  "(30)  Is  It  not  a  fact 
that  the  car  plaintiff  was  on  at  the  time 
he  was  struck  by  the  bridge  was  a  large 
furniture  car?  A.  Yes.  (31)  Is  it  not  a  fact 
that  the  car  referred  to  In  the  last  question 
was  about  13  feet  11  inches  high?  A.  Yes." 
"(33)  Is  it  not  a  fact  that  the  car  referred 
to  in  question  No.  30  had  been  in  use  In  the 
operation  of  defendant's  road  since  the  fall 
of  1887?  A.  Yes."  "(35)  Is  it  not  a  fact 
that  Rowan  was  conductor  on  an  extra 
freight  train  on  November  13,  1888,  which 
contained,  among  other  cars,  this  car,  No. 
14,500?  A.  Yes.  (36)  As  such  conductor,  did 
he  not  see  this  car,  and  take  down  in  his 
book  the  number  and  letters  of  it?  A.  Yes. 
(37)  Is  it  not  a  fact  that  on  July  13,  1889, 
Rowan  was  a  brakeman  on  the  train  which 
contained,  among  other  cars,  thfs  car,  No. 
14,500,  lettered  'A.  T.  &  8.  F,'  and  called  *A. 
T.'?  A.  Yes.  (38)  If  the  jury  answer  the 
last  question  in  the  affirmative,  they  may 
state  whether  Rowan  was  a  rear  or  head 
brakeman  on  such  train.  A.  Head  brake- 
man.  (39)  If  jury  answer  question  37  In  the 
affirmative,  they  may  state  the  position  of 
this  car,  numbered  14,500,  in  that  train,— 
with  respect  to  what  car  it  was  from  the  en- 
gine. A.  Third  car  from  engine.  (40)  What 
kind  of  a  car  was  the  fifth  car  from  the  en- 
gine, on  that  car  Rowan  was  upon  at  the 
time  of  his  death,  as  to  being  a  box,  stock, 
or  flat  car?  A.  A  palace  stock  car.  (41)  The 
jury  may  state  the  height  of  the  car  referred 
to  in  the  last  question.  A.  Twelve  feet. 
(42)  About  how  high  was  Rowan  at  the  time 
of  his  death?  A.  About  Ave  feet  (43)  If 
Rowan  had  staid  upon  the  fifth  car  from  the 
engine,  standing  up  upon  it,  at  the  time  of 
his  death,  instead  of  stepping  upon  the  sixth 
car,  would  he  not  have  passed  over  the 
bridge  in  safety,  so  far  as  the  question  of  be- 
ing struck  by  it  was  concerned?  A.  Yes. 
(44)  At  what  rate  of  speed  was  the  train 
Rowan  was  on,  at  the  time  of  his  death, 
traveling  per  hour  at  that  time?  A.  Twen- 
ty-five or  twenty-seven  miles.  (45)  At  what 
rate  of  speed  was  Rowan  traveling  when 
going  over  the  front  end  of  the  fifth  car 
from  the  engine,  immediately  prior  to  his 
death,  to  the  end  of  the  sixth  car  where  he 
was  struck?  A.  About  three  miles  per 
hour.  (46)  What  is  the  average  length  of 
a  freight  car  on  defendant's  road,  including 
box,  flat,  stock,  and  furniture  cars?  A. 
About  thirty  feet  (47)  About  what  was  the 
length  of  the  fifth  car  from  the  engine  on 
that  train?  A.  About  thirty  feet  (48) 
About  what  was  the  distance  from  the  front 
end  of  the  car  on  which  Rowan  was  struck 
to  the  engine?  A.  One  hundred  and  sixty- 
five  feet  (49)  When  Rowan  got  up  from 
the  front  end  of  the  fifth  car  from  the  en- 
gine to  walk  back  to  the  car  where  he  was 
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struck,  about  how  far  was  the  engine  from 
bridge  154?  A.  About  one-quarter  of  a  mile. 
(.TO)  At  the  time  referred  to  in  the  last  ques- 
tion, about  how  far  was  Rowan  from  this 
bridge  at  the  time  he  got  up  to  walk  back? 
A.  About  fifteen  hundred  feet.  (51)  About 
how  far  from  the  caboose  was  it  to  Rowan 
when  he  got  up  to  walk  back  to  the  car 
where  he  was  struck?  A.  528  feet  (52) 
What,  if  anything,  prevented  Rowan,  as  he 
walked  back  to  the  furniture  car  upon 
which  he  was  struck,  from  seeing  and  real- 
izing that  it  was  a  higher  car  than  the  one 
he  was  upon?  And,  If  anything,  state  fully. 
A.  Nothing  disclosed  in  evidence.  (53)  Could 
he  not  see  that  this  furniture  car  was  over 
a  foot  higher  than  the  one  he  was  walking 
upon,  as  he  approached  it?  A.  Yes.  (54) 
Is  it  not  a  fact  that  Rowan  knew  and  real- 
ized that  this  furniture  car,  upon  which  he 
met  his  death,  was  over  a  foot  higher  than 
the  one  he,  was  upon  at  the  very  time  and 
immediately  prior  to  his  stepping  from  the 
fifth  car  from  the  engine  up  to  and  upon  it? 
A.  No  evidence  disclosed  the  fact  that  he 
did.  (55)  Is  It  not  a  fact  that  defendant,  at 
the  time  of  the  death  of  Rowan,  had  only 
about  a  hundred  of  these  high  furniture 
cars  in  use  upon  its  road,  belonging  to  it? 
A.  Yes."  "(57)  If  the  Jury  answer  question 
55  In  the  affirmative,  they  may  state  if  fifty 
of  these  cars  were  not  cars  numbered  with 
even  numbers,  from  14,500  to  14,599,  and 
which  had  been  built  in  the  shop  at  Topeka. 
A.  Yes.  (58)  Had  not  these  cars  referred 
to  been  in  use  on  defendant's  road  from  the 
spring  of  1888?  A.  Yes.  (59)  If  the  Jury 
answer  question  57  in  the  affirmative,  they 
may  state  if  it  is  not  a  fact  that  fifty  of 
these  cars,  numbered  by  even  numbers  from 
19,400  to  19,499,  were  built  for  it  in  Indiana, 
and  delivered  to  it  in  the  spring  of  1888,  or 
between  January  and  August  of  that  year. 
A.  Yes.  (60)  Were  not  the  cars  referred  to 
In  the  last  question  thirteen  feet  eleven  and 
one-quarter  Inches  from  the  top  of  the  rail 
to  the  top  of  the  running  board  when  they 
were  built?  A.  Yes.  (61)  Was  and  Is  not 
car  14,500  of  about  the  same  height  as  the 
cars  referred  to  in  the  last  question?  A. 
Yes."  "(63)  At  the  time  of  Rowan's  death, 
what  was  the  height  of  the  standard  box 
car  owned  and  used  by  the  defendant  upon 
its  road,  from  the  top  of  the  rail  to  the  top 
of  the  running  board?  A.  Eleven  feet.  (64) 
Prior  to  the  fall  of  1887,  had  defendant  any 
of  these  high  furniture  cars  in  use?  A.  No. 
(65)  Prior  to  the  time  referred  to  in  the  last 
question,  had  the  defendant  in  use,  of  its 
own,  any  cars  upon  the  top  of  which  Rowan 
could  not  have  ridden  over  bridge  154,  stand- 
ing up.  In  perfect  safety?  A.  No."  "(68)  Is 
it  not  a  fact  that  Rowan,  at  the  time  of  his 
death,  was  familiar  with  the  furniture  cars 
owned  by  the  defendant  and  in  use  on  its 
road?  A.  From  the  evidence,  no.  (69)  Is 
it  not  a  fact  that  prior  to  his  death,  and 
from  May  17,  1888,  Rowan  had  been  a 


brakeman  or  conductor  upon  at  least  thirty 
freight  trains,  having  one  or  more  fur- 
niture cars  belonging  to  the  defendant  of 
the  fifty  numbered  by  even  numbers  from 
14,500  to  14,599?  A.  Yes.  (70)  Is  it  not 
a  fact  that,  within  the  period  mentioned 
In  the  last  question,  Rowan  had  been  ei- 
ther brakeman  or  conductor  upon  at  least 
thirty  freight  trains,  having  one  or  more 
furniture  cars  of  series  numbered  from  19.- 
400  to  19,499?  A.  Yes.  (71)  Is  it  not  a 
fact  that  Rowan,  prior  to  his  death,  and, 
during  the  time  he  worked. for  the  defendant 
as  brakeman  or  conductor  on  the  main  line 
between  Emporia  and  Newton,  had  been 
over  this  bridge  practically  at  all  times  of 
day  and  night?  A.  Yes.  (72)  Is  it  not  a 
fact  that,  prior  to  the  death  of  Rowan,  he. 
as  brakeman,  had  been  over  bridge  No.  154 
practically  at  all  times  of  day  and  night, 
with  trains  that  bad  cars  in  them  of  either 
one  or  the  other  of  the  two  series  of  high 
furniture  cars  heretofore  referred  to?  A. 
Yes.  (73)  Was  there  any  duty  which  Rowan 
was  intending  to  perform,  or  which  he  start- 
ed to  perform,  when,  immediately  prior  to 
his  death,  he  walked  over  the  top  of  the 
fifth  car  from  the  engine,  and  stepped  up  on- 
to the  sixth  car?  A.  Yes.  (74)  If  the  Jury 
answer  the  last  question  in  the  affirmative, 
they  may  state  what  such  duty  was,  stat- 
ing fully.  A.  According  to  defendant's  rule 
No.  128,  deceased  was  attending  to  his  du- 
ties as  brakeman.  (75)  When  Rowan  was 
sitting  on  the  top  of  the  fifth  car  from  the 
engine,  immediately  prior  to  his  getting  up 
and  walking  back  to  the  sixth  car,  where 
he  was  killed,  what,  If  anything,  prevented 
him  from  knowing  at  the  time  of  his  getting 
up  to  walk  back,  and  during  the  time  that 
he  was  walking  back,  that  the  train  was 
approaching  bridge  154,  stating  fully?  A. 
Nothing,  unless  something  not  disclosed  In 
evidence  to  the  Jury.  (76)  Did  Rowan,  im- 
mediately prior  to  his  death,  and  while  walk- 
ing back  over  the  fifth  car  from  the  engine 
to  the  sixth  car,  know  or  realize  that  he 
was  approaching  bridge  154?  A.  No.  (77) 
Is  it  not  a  fact  that  at  this  time  referred  to 
in  the  last  question,  and  for  a  long  time 
prior  thereto,  bridge  154  had  generally  been 
known  among  railroad  men  working  on  that 
division  as  a  low  bridge?  A.  No.  (78)  Is 
it  not  a  fact  that  at  the  time  of  and  prior  to 
Rowan's  death,  and  during  all  the  time  that 
he  worked  on  this  main  line  between  Em- 
poria and  Newton,  that  there  were  two  oth- 
er bridges  between  said  points  which  were 
constructed  like  bridge  154,  and  were  of 
practically  the  same  height?  A.  Yes.  (79)  Is 
It  not  a  fact  that  Rowan  did  not  see  and  had 
forgotten  the  position  and  location  of  bridge 
154  at  the  time  he  got  up  on  the  front  end  of 
the  fifth  car  from  the  engine,  and  walked 
back  to  the  point  where  he  was  struck?  A. 
No.  (80)  What  duty  called  or  required  Row- 
an, Immediately  prior  to  his  death,  to  be  up 
on  top  of  the  car  prior  to  the  engine  whls- 
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tllng  for  the  station  at  Peabody,  stating  ful- 
ly? A.  According  to  defendant's  rule  128, 
deceased  was  attending  to  his  duties  as 
brakeman.  (81)  What  duty,  if  any,  required 
Rowan  to  leave  the  fifth  car  from  the  engine 
to  go  upon  the  top  of  the  high  furniture  car 
at  the  time  he  did  go,  and  met  his  death, 
stating  fully?  A.  As  to  what  duty,  not  dis- 
closed in  evidence  outside  defendant's  rule 
No.  128.  (82)  What  was  Rowan  earning  at 
the  time  of  his  death?  A.  From  fifty-five 
to  seventy  dollars  per  month.  (83)  What 
proportion  of  his  earnings  was  he  contribut- 
ing to  the  support  of  his  family?  A.  All  ex- 
cept what  was  necessary  Individual  expens- 
es. (84)  About  what  were  his  personal  ex- 
penses at  such  time?  A.  Don't  know  from 
evidence.  (85)  Is  it  not  a  fact  that  such 
bridge  was  located  between  Emporia  and 
Newton?  A.  Yes.  (86)  Is  it  not  a  fact  that, 
during  the  entire  time  Rowan  ran  over  that 
portion  of  the  line  between  Emporia  and 
Newton,  he  knew  where  bridge  154  stood 
and  was  located?  A.  Yes."  "(90)  Is  It  not 
a  fact  that  to  any  person  of  ordinary  care 
and  prudence,  occupying  the  position  of  a 
brakeman,  who  had  run  over  the  road  where 
this  bridge  was  as  long  as  Rowan  had,  and 
who  had  seen  as  many  of  the  high  furniture 
cars  as  Rowan  had  seen,  It  would  have  ap- 
peared dangerous  to  attempt  to  ride  over 
that  bridge  on  the  top  of  one  of  these  furni- 
ture cars,  going  at  the  rate  of  from  twenty- 
five  to  twenty-seven  miles  an  hour?  A. 
Yes;  If  he  had  time  to  observe  at  the  right 
time  and  moment.  (91)  Is  It  not  a  fact  that, 
from  all  the  evidence  in  this  case,  Rowan 
had  apparently  forgotten  and  did  not  re- 
member the  position  and  location  of  bridge 
154  at  the  time  he  got  up  from  where  he 
was  sitting,  on  the  fifth  car  from  the  engine, 
and  walked  back  to  the  point  where  he  was 
killed?  A  From  the  evidence,  no.  (92)  As 
Rowan  was  walking  back  on  the  top  of  a 
palace  stock  car  to  the  furniture  car,  did  he 
know  or  realize  that  the  train  was  approach- 
ing this  bridge?  A.  No.  (98)  What  duty 
did  Rowan  have  to  perform  or  attend  to  Im- 
mediately prior  to  his  death,  which  would, 
or  In  any  way  could,  have  distracted  his  at- 
tention from  the  fact  that  the  train  was 
approaching  this  bridge?  A.  Not  shown 
from  the  evidence.  (94)  Is  it  not  a  fact  that 
the  palace  stock  car,  which  was  the  fifth 
car  from  the  engine  on  the  train  on  which 
Rowan  was  killed,  was  12  feet  high,  from 
top  of  rail  to  top  of  running  board?  A. 
Yes.  (95)  As  a  matter  of  fact,  would  it  not 
have  been  a  very  imprudent  act  for  any 
brakeman  sitting  down  on  the  top  of  any 
of  defendant's  palace  stock  care,  as  It  was 
approaching  bridge  154,  at  the  rate  of  27 
miles  an  hour,  to  have  gotten  up  as  the 
train  got  within  a  quarter  or  a  half  a  mile 
of  the  bridge,  and  then  walk  across  the 
top  of  such  car,  with  his  back  to  the  bridge, 
to  a  high  furniture  car,  and  step  upon  it, 
without  looking  to  see  where  the  bridge 


was?  A.  No  evidence  to  show  that  deceas- 
ed thought  It  imprudent/* 

Upon  the  return  of  the  special  findings  the 
railroad  company  requested  the  court  to  re- 
quire the  jury  to  give  more  definite  and  di- 
rect answers  to  special  questions  Nos.  74, 
80,  81,  and  95,  but  the  request  was  overruled. 
The  general  verdict  of  the  Jury  was  in  favor 
of  the  plaintiff,  and  her  damages  were  as- 
sessed at  $10,000.  The  railroad  company  ex- 
cepted to  the  rulings  and  the  Judgment,  and 
brings  the  case  here  for  review.  Affirmed. 

A.  A.  Hurd  and  Robert  Dunlap,  for  plain- 
tiff In  error.  J.  D.  Houston  and  W.  E. 
Brown,  for  defendant  In  error. 

JOHNSTON,  J.  (after  stating  the  facts). 
William  H.  Rowan  came  to  his  death  on 
August  24,  1889,  while  discharging  his  duties 
as  a  brakeman  on  a  freight  train  of  the  rail- 
road company.  It  is  conceded  that  he  was 
knocked  from  the  top  of  a  freight  car  by  the 
overhead  timbers  of  a  railroad  bridge  located 
near  Peabody,  and  that  his  death  resulted 
almost  instantly  from  the  collision.  He  en- 
tered the  service  of  the  company  in  October, 
1887,  and  continued  in  that  service  as  brake- 
man  or  extra  conductor  the  greater  part  of 
the  time  until  his  death.  For  more  than  a 
year  before  he  was  killed,  he  made  frequent 
trips  between  Emporia  and  Nickerson,  and 
the  low  bridge  with  which  he  collided  Is  be- 
tween these  points.  The  space  between  the 
top  of  the  rail  and  the  underside  of  the  over- 
head timbers  of  the  bridge  was  18  feet  and 
one-quarter  of  an  Inch,  and  was  sufficient  so 
that  a  man  standing  erect  on  top  of  the  ordi- 
nary freight  car  In  use  could  pass  In  safety. 
The  standard  box  car  owned  and  used  by  the 
company  was  11  feet  from  the  top  of  the  rail 
to  the  top  of  the  running  board;  and  the  pal- 
ace stock  cars,  many  of  which  were  used, 
were  12  feet  high;  while  the  furniture  cars, 
which  had  been  recently  introduced,  and 
which  were'  occasionally  used,  were  13  feet 
and  11*4  inches  high.  Rowan,  who  was  about 
5  feet  high,  could  stand  erect  upon  the  stand- 
ard or  stock  cars,  and  pass  through  the  low 
bridge  with  safety;  but  It  was  not  of  suffi- 
cient height  to  permit  him  to  pass  under  It 
while  standing  on  the  top  of  a  furniture  car. 
A  rule  of  the  company  provided  that  every 
brakeman  must  be  on  the  top  of  his  train  in 
passing  stations  or  railroad  crossings,  and,  as 
the  train  was  approaching  the  station  at  Pea- 
body, Rowan  was  properly  upon  the  top  of  the 
train  when  he  was  killed.  A  considerable 
number  of  the  high  furniture  cars  had  been 
in  use  on  the  road  of  the  company  for  more 
than  a  year  before  Rowan's  death  occurred, 
and  in  fact  he  had  been  a  brakeman  or  con- 
ductor upon  at  least  60  freight  trains  in  which 
there  was  one  or  more  of  these  high  furniture 
cars.  During  the  time  that  he  was  employed 
by  the  company  on  the  main  line  between 
Emporia  and  Nickerson,  he  had  been  over 
this  bridge  practically  at  all  times  of  day  and 
night,  and  between  these  points  there  were 
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two  other  bridges  of  the  same  height  The 
morning  of  the  casualty  was  bright  and  clear, 
and,  as  the  train  approached  the  station  and 
the  bridge,  Rowan,  the  head  brakeman,  who 
was  sitting  on  the  top  of  a  stock  car,  arose, 
and  walked  back  over  that  car;  and  as  he 
stepped  upon  the  next,  which  was  a  furniture 
car,  the  back  of  his  head  came  in  contact 
with  the  top  of  the  bridge,  and  he  was  knock- 
ed down,  and  killed. 

It  is  contended:  First,  that  the  company 
was  free  from  negligence  In  maintaining  the 
low  bridge  and  in  using  high  cars  which  pass 
over  it;  and,  second,  that,  under  the  facts 
of  the  case,  Rowan  had  opportunity  to  ob- 
serve the  height  of  the  bridge,  and  to  know 
that  it  would  be  dangerous  to  pass  under  the 
same  while  standing  upon  a  furniture  car, 
and  that  he  must  be  deemed  to  have  had 
knowledge  of  the  danger,  and  to  have  as- 
sumed the  risk,  and  was  therefore  guilty  of 
contributory  negligence  in  not  looking  when 
approaching  the  bridge,  and  in  placing  him- 
self in  a  position  of  manifest  danger. 

It  was  the  duty  of  the  railroad  company  to 
construct  and  maintain  its  road  and  the 
bridges  thereon  in  such  a  manner  and  condi- 
tion that  its  employes  might  perform  all  the 
labor  and  duties  required  of  them  with  rea- 
sonable safety,  and  a  person  entering  the 
service  of  the  company  has  a  right  to  assume 
that  this  obligation  has  been  discharged.  It 
must  be  regarded  as  the  settled  law  of  this 
state  that  the  maintenance  of  a  bridge  such 
as  the  one  in  question,  so  low  as  to  make  it 
unsafe  for  the  trainmen  to  perform  the  du- 
ties required  of  them,  is  prima  facie  negli- 
gence; and,  where  Injury  results  to  an  em- 
ploye from  such  cause,  the  company  is  held 
liable,  unless  the  injured  employe  is  chargea- 
ble with  contributory  negligence,  or  with  th» 
assumption  of  the  risks  of  such  danger.  Rail- 
road Co.  v.  Irwin,  37  Kan.  701,  16  Pac.  146. 
Can  it  be  said,  as  a  matter  of  law,  that  the 
risk  was  assumed  by  Rowan,  or  that  the  in- 
Jury  was  the  result  of  his  own  contributory 
fault?  It  is  true  that  he  assumed  the  ordi- 
nary hazards  that  necessarily  accompany  his 
employment,  and  of  any  unusual  risks  of 
which  he  had  been  warned  or  had  knowledge. 
It  Is  contended  that,  as  Rowan  had  frequent- 
ly passed  under  this  bridge  and  two  others  of 
the  same  height,  he  knew,  or  should  have 
known,  that  the  bridge  was  too  low  to  permit 
him  to  stand  upon  the  top  of  furniture  cars 
while  passing  through  or  under  the  bridge. 

It  is  insisted  that  but  one  inference  can  rea- 
sonably be  drawn  from  the  testimony,  and, 
therefore,  that  the  court  should  declare,  as  a 
matter  of  law,  that  no  recovery  can  be  had 
in  the  case.  We  are  of  opinion  that  the  testi- 
mony was  sufficient  to  send  the  case  to  the 
Jury,  and  that  it  cannot  be  said  that  the  find- 
ings of  fact  do  not  justify  a  recovery.  When 
the  injury  and  the  fault  of  the  company  had 
been  proved,  the  burden  of  showing  that 
Rowau  had  knowledge  of  the  risk,  or  that  he 
failed  to  exercise  ordinary  care  in  the  matter, 


rested  upon  the  company.  In  the  absence  of 
evidence  to  the  contrary,  It  will  be  presumed 
that  Rowan  was  free  from  contributory  negli- 
gence, as  it  is  held  "that  a  jury  may  infer  or- 
dinary care  and  diligence  on  the  part  of  an 
Injured  person  from  the  love  of  life,  or  the 
instinct  of  self-preservation,  and  the  known 
disposition  of  men  to  avoid  injury."  Dewald 
v.  Railroad  Co.,  44  Kan.  591,  24  Pac  1101. 
As  we  have  seen,  the  cars  were  of  unequal 
height.  Those  longest  In  use  were  the  low- 
est, and  Rowan  could  safely  pass  through 
the  low  bridge  while  standing  on  top  of  such 
cars.  The  high  cars  have  recently  been 
brought  into  use,  and  It  is  not  shown  by  any 
direct  testimony  that  the  attention- of  Rowan 
was  ever  called  to  the  danger  of  riding  through 
the  low  bridge  on  top  of  these.  No  telltales 
or  cautionary  signals  were  placed  near  to  nor 
on  the  bridge  in  either  daytime  or  nighttime, 
to  warn  trainmen  of  their  approach  to  the 
bridge  and  to  danger.  It  does  not  appear 
that  there  was  any  change  of  the  rules  regu- 
lating the  conduct  of  the  men  when  the  high 
cars  were  introduced,  nor  that  notice  of  any 
kind  was  given  to  Rowan  that  the  space  be- 
tween the  top  of  these  high  cars  and  the 
overhead  timbers  of  the  low  bridge  was  In- 
sufficient to  permit  him  to  pass  over  the  top 
of  the  cars  hi  the  discharge  of  bis  duties  as 
he  had  theretofore  done.  There  is  nothing  to 
show  that  Rowan  had  ever  been  upon  the  top 
of  the  high  cars  in  any  position  while  passing 
under  the  low  bridges,  and  nothing  to  indi- 
cate that  his  attention  was  drawn  to  the 
proximity  of  the  high  cars  to  the  bridge  with 
which  be  collided.  It  is  true  that  where  dan- 
gers are  obvious,  and  can  be  readily  observed 
by  any  one  by  the  exercise  of  ordinary  care  and 
prudence  in  the  use  of  his  senses,  a  specific 
notice  is  not  in  all  cases  essential  to  defeat  & 
recovery;  but  the  testimony  in  this  case  does 
not  convince  us  that  we  should  say,  as  a  mat- 
ter of  law,  that  Rowan  was  chargeable  with 
a  knowledge  of  the  peril,  and  that  his  failure 
to  take  the  necessary  steps  to  avoid  the  in- 
Jury  is  a  bar  to  any  recovery.  It  does  not  ap- 
pear that  the  danger  was  actually  known  to 
him,  and  the  testimony  given  shows  that  it  is 
not  easy  to  determine  from  the  top  of  a  mov- 
ing train  the  space  between  the  train  and  the 
top  of  a  bridge.  In  Railroad  Co.  v.  Irwin.  37 
Kan.  701,  16  Pac  146,  it  was  said  that  "men 
of  experience  say  that  it  is  a  very  difficult 
matter  to  tell  exactly  how  high  an  object  is 
above  a  moving  train.  The  smoke  of  the 
eugine  and  the  swaying  motion  of  the  cars 
render  it  hard  to  see  and  comprehend  the 
proximity  of  the  overhead  timbers  of  a  bridge, 
and  this  is  very  well  shown  in  the  widely- 
differing  statements  of  the  witnesses  respect- 
ing the  height  of  the  bridge  in  question." 
The  brakeman  who  accompanied  Rowan,  and 
who  was  the  principal  witness  in  the  case, 
testified  that  he  had  been  over  that  run  for 
more  than  a  year,  and  yet  he  was  unable  to 
state  the  distance  between  the  ordinary 
freight  car  and  the  top  of  tlie  bridge,  or 
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whether  he  could  ride  on  top  of  the  train 
without  coming  in  contact  with  the  timbers 
of  the  bridge.  In  response  to  another  ques- 
tion, he  did  state  that  from  his  observation 
it  "would  be  hazardous  to  undertake  to  ride  on 
the  top  of  a  furniture  car;  but  that  he  had 
ridden  with  the  deceased  over  the  line  so 
frequently  without  carefully  observing  the  in- 
tervening space  only  tends  to  show  that  Row- 
an may  never  have  observed  the  proximity  of 
the  top  of  the  bridge,  or  appreciated  the  peril 
there  was  in  riding  upon  the  top  of  the  furni- 
ture car. 

If  any  notice  or  warning  had  been  given 
that  there  was  danger  in  riding  on  the  top 
of  furniture  cars,  or  if  all  the  cars  had  been 
of  the  same  height,  so  that  Rowan  must  have 
known  that  he  could  not  stand  erect  while 
passing  under  the  bridge,  there  would  be 
ground  for  the  contention  of  the  company 
that  the  risk  of  the  danger  from  the  low 
bridge  had  been  assumed,  and  the  negligence 
of  the  company  in  that  respect  had  been 
waived.  It  appears,  however,  that  there 
were  four  grades  of  care  used,  of  different 
heights,  and  it  can  be  readily  seen  that  the 
difference  in  height  of  the  several  care  would 
easily  deceive  a  trainman!  whose  only  infor- 
mation was  derived  by  observation  from  the 
top  of  a  swiftly-moving  train.  As  Rowan 
was  killed  Instantly,  no  direct  testimony  as 
to  his  knowledge  can  be  obtained,  and  infor- 
mation on  that  point  must  be  looked  for  else- 
where. While  he  had  ridden  over  this  sec- 
tion of  the  road  for  a  year  or  more,  no  one. 
has  been  produced  to  show  that  he  bad  ever 
ridden  upon  one  of  the  high  care,  or  that 
his  attention  was  ever  called  by  any  one  to 
the  risk  of  so  doing.  The  jury  found  that  he 
was  not  familiar  with  the  furniture  care; 
also,  that  he  was  proceeding  in  the  discharge 
of  his  duties  when  he  was  killed;  and  there 
are  also  findings  which  tend  to  show  that 
he  did  not  realize  that  he  was  approaching 
the  bridge  m  question  when  he  was  killed, 
or  comprehend  the  danger  from  riding  on 
top  of  the  furniture  car.  So  far  as  the  testi- 
mony goes,  he  was  not  informed  of  the  dan- 
ger when  the  high  care  were  introduced,  no 
change  of  rules  relating  thereto  was  promul- 
gated by  the  company,  no  warnings  were 
given  or  signals  placed  on  or  near  the  bridge, 
he  had  no  actual  knowledge  of  the  risk,  and, 
as  it  is  one  which  Is  not  easily  observed  from 
the  top  of  a  moving  train,  the  question  of 
whether  he  was  guilty  of  contributory  neg- 
ligence in  not  ascertaining,  by  measurement 
or  accurate  observation,  whether  he  could 
pass  safely  under  the  overhead  timbers  of 
the  bridge  while- standing  erect  on  the  fur- 
niture car,  is  a  question  of  fact,  rather  than 
of  law,  the  determination  of  which  Is  neces- 
sarily for  the  jury.  Railroad  Co.  v.  Irwin, 
37  Kan.  701,  16  Pac.  146;  Railroad  Co.  v. 
Mortenson,  11  O.  C.  A.  335,  63  Fed.  530.  See, 
also,  City  of  Osage  v.  Brown,  27  Kan.  74; 
Railroad  Co.  v.  McCandliss,  33  Kan.  366,  6 
Pac.  587;  Railway  Co.  v.  Neiswanger,  41 


Kan.  621,  21  Pac.  582;  Dewald  v.  Railroad 
Co.,  44  Kan.  586,  24  Pac.  1101;  Darling  v. 
Railroad  Co.  (R.  I.)  24  Atl.  462;  Stlrk  v.  Rail- 
road Co.,  79  Ga.  495,  5  S.  E.  105;  Beach, 
Contrlb.  Neg.  §§  448-451;  16  Am.  &  Eng.  Enc. 
Law,  465. 

Complaint  Is  also  made  of  the  refusal  of 
certain  instructiona  requested  by  the  rail- 
road company,  but  an  examination  of  the  rec-  * 
ord  satisfies  us  that  those  which  were  perti- 
nent and  important  were  embraced  in  the 
general  instructions  of  the  court,  and  that 
the  case  was  fairly  presented  to  the  jury  by 
the  charge  that  was  given. 

It  is  also  claimed  that  the  court  committed 
error  in  failing  to  require  the  jury  to  give  a 
more  specific  and  definite  answer  to  the  nine- 
ty-sixth question  that  was  submitted  to  the 
jury.  As  will  be  seen,  the  question  is  very 
general  and  complex  in  Its  character,  and  for 
that  reason  It  might  have  been  refused  in 
the  first  instance.  Another  objection  to  the 
question  is  that  it  omits  the  element  of  any 
knowledge  of  the  risk  by  the  employe. 
Aside  from  that,  a  large  number  of  questions 
were  submitted  to  and  answered  by  the  jury, 
and  these  covered  the  facts  of  the  case  so 
fully  that  there  is  little  cause  for  complaint 
in  that  regard. 

The  misconduct  of  the  attorney  for  plain- 
tiff below  in  the  argument  of  the  case  is  as- 
signed for  error.  The  language  used  by  him 
was  certainly  intemperate  .and  improper. 
Nothing  can  be  said  in  justification  of  such 
practice,  and,  under  some  circumstances,  the 
misconduct  would  be  deemed  sufficient  to 
compel  a  reversal  of  the  judgment  As  coun- 
sel was  proceeding  with  the  statements  to 
which  exceptions  have  been  taken,  an  objec- 
tion was  made  by  the  railroad  company, 
when  counsel  for  plaintiff  below  remarked: 
"I  withdraw  that  statement,  and  ask  the 
court  to  instruct  the  jury  to  disregard  It" 
And  thereupon  the  court  stated:  "Yes;  that 
will  be  done."  While  the  remark  of  the 
court  was  made  In  the  presence  and  hear- 
ing of  the  jury,  no  specific  withdrawal  was 
made,  nor  was  any  "further  notice  taken 
of  the  misconduct  It  was  the  duty  of  the 
trial  court  to  keep  counsel  within  the  bounds 
of  proper  argument  and  to  promptly  rebuke 
any  attempt  to  bring  In  extraneous  matters 
with  a  view  of  influencing  or  prejudicing  the 
jury.  It  Is  generally  held  to  be  sufficient 
where  improper  remarks  are  made  in  argu- 
ment, that  an  objection  is  sustained  by  the- 
court,  and  the  jury  are  advised  to  disregard 
the  objectionable  remarks  in  their  considera- 
tion of  the  case.  Whether  the  action  taken 
by  the  court  In  this  instance  was  sufficient 
to  cure  the  error  may  be  a  matter  of  some 
doubt  Assuming,  however,  that  there  was 
prejudice,  the  misconduct  cannot  as  the  rec- 
ord stands,  be  made  a  ground  of  reversal. 
While  one  of  the  grounds  alleged  In  the  mo- 
tion for  a  new  trial  was  the  misconduct  of 
the  plaintiff,  it  was  not  supported  by  affida- 
vit   The  statute  specifically  prescribes  that 
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to  obtain  a  new  trial  for  misconduct  of  the 
prevailing  party,  the  motion  must  be  sustain- 
ed by  affidavits  showing  the  alleged  charge 
to  be  true.  Civ.  Code,  SS  306,  800.  The  Im- 
proper remarks  of  counsel  In  argument  have 
always  been  treated  as  misconduct,  and,  as 
such.  It  Is  Imputable  to  the  party  for  whom 
he  appears;  but,  as  the  defendant  below  fall- 
•  ed  to  sustain  the  charge  of  misconduct  In  the 
manner  prescribed  by  statute,  the  objection 
has  not  been  properly  saved,  and  is  therefore 
not  available  as  a  ground  of  reversal. 

The  judgment  of  the  district  court  will  be 
affirmed.   Ail  the  justices  concurring. 


(66  Kan.  71) 

SMITH  et  al.  v.  EPLEY  et  al. 
(Supreme  Court  of  Kansas.    April  6,  1805.) 
Fkaudulbhtt  Conveyances— Moktgagr  on  Stock 
in  Trade. 

Where  a  merchant  who  has  given  a  chat- 
tel mortgage  for  $1,520  upon  a  small  stock  of 
goods,  vaiued  at  about  $3,000,  and  is  permitted 
by  the  mortgagee  to  remain  in  possession  of  the 
stock  as  Uie  owner,  and  there  is  no  provision  in 
the  mortgage  as  to  what  the  mortgagor  shall 
do  with  the  proceeds  of  the  sales  thereof,  and 
the  mortgagor,  with  the  permission  of  the  mort- 
gagee, continues  for  many  months  to  sell  the 
stock  of  goods  at  retail  in  the  usual  course  of 
business,  Is  permitted  to  use  the  proceeds  of  the 
sales  in  any  manner  he  pleases,  without  regard 
to  the  mortgage  debt,  and  does  not  apply  any 
part  of  the  proceeds  to  pay  the  debt  secured 
by  the  mortgage,  the  mortgage  is  void  as  to  the 
creditors  of  the* mortgagor,  and  also  void  as  to 
a  creditor  who  obtains  a  lien  thereon  by  a  sub- 
sequent chattel  mortgage  to  secure  his  claim, 
although  he  has  notice  at  the  time  of  accepting 
his  mortgage  of  the  existence  of  the  prior  void 
mortgage. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Greenwood  coun- 
ty; C.  A.  Lei  and,  Judge. 

Action  In  replevin  by  Smith,  Heddens  &  Co. 
against  J.  W.  Epley,  defendant,  and  Henry 
Beck,  Intervener.  From  the  judgment  ren- 
dered, plaintiffs  bring  error.  Reversed. 

On  the  8th  of  January,  1880,  Henry  Beck 
sold  a  general  stock  of  merchandise,  worth 
about  $3,000,  located  In  the  Beck  building,  In 
Qulncy,  Greenwood  county,  to  J.  W.  Epley 
and  C.  M.  Shaw,  partners  as  Epley  &  Shaw. 
On  the  4th  of  March,  1880,  Epley  &  Shaw 
made  a  chattel  mortgage  on  this  merchandise 
to  Henry  Beck,  to  secure  a  note  for  $1,520,  a 
part  of  the  purchase  money  remaining  unpaid. 
Beck's  note  was  not  due  until  January  8, 1800. 
In  March,  1880,  Epley  bought  out  the  Interest 
of  his  partner,  Shaw,  and  paid  him  $300  for 
the  same,  from  the  proceeds  of  the  sale  of  the 
goods.  After  Epley  purchased  the  interest  of 
his  partner,  Shaw,  he  continued  in  posses- 
sion and  conducted  the  business  until  No- 
vember 25,  1880,  running  the  business  as 
a  retail  store.  He  purchased  new  goods  in 
large  amounts  during  that  time,  mingling  the 
same  with  the  goods  of  like  kind  mortgaged 
to  Beck,  with  the  knowledge  of  Beck,  and 
without  objection  from  him.  During  this 
time,  Epley  sold  out  of  the  store  over  $3,000 


worth  of  goods,  but  made  no  payment  to 
Beck,  made  no  account  to  him,  and  waa  not 
requested  to  do  so,  and  there  was  no  agree- 
ment between  the  parties  that  he  should  do 
so.  The  mortgage  of  the  4th  of  March,  1880, 
from  Epley  &  Shaw  to  Beck,  contained  the 
following  provisions:  "The  property  sold  is 
to  remain  in  possession  of  said  parties  of  the 
first  part  until  default  be  made  in  the  pay- 
ment of  the  debt  and  Interest  aforesaid;  or 
some  part  thereof;  but  In  case  of  a  sale  or 
disposal  or  attempt  to  sell  or  dispose  of  the 
same,  or  a  removal  of  or  attempt  to  remove 
the  same  from  Beck's  store,  where  It  now 
Is,  or  an  unreasonable  depreciation  In  the 
value,  or  if,  from  any  cause,  the  security  shall 
become  Inadequate,  the  said  party  of  the  sec- 
ond part  may  take  such  property  into  his 
own  possession;  and  upon  taking  said  prop- 
erty into  his  possession,  either  hi  case  of  de- 
fault or  as  above  provided,  said  party  of  the 
second  part  shall  sell  the  same  at  public  auc- 
tion or  private  sale;  and  after  satisfying  the 
aforesaid  debt  and  interest  thereon  and  all 
necessary  costs,  charges,  and  expenses  in- 
curred, out  of  the  proceeds  of  the  sale,  he  shall 
return  the  surplus  to  said  parties  of  the  first 
part,  or  their  legal  representatives;  and  if. 
from  any  cause,  said  property  shall  fall  to 
satisfy  said  debt  and  Interest  aforesaid,  said 
parties  of  the  first  part  hereby  agree  to  pay 
the  deficiency."  This  mortgage  was  filed  for 
record  on  March  28,  1880.  On  November  20, 
1880,  Epley  executed  to  Smith,  Heddens  ft  Co. 
a  chattel  mortgage  on  the  stock  of  merchan- 
dise he  then  had,  to  secure  them  the  pay- 
ment of  $000,  being  a  balance  due  them  for 
goods  sold  to  him  by  them  at  various  times 
prior  thereto,  and  by  him  placed  la  the  store. 
This  mortgage  was  filed  for  record  November 
21,  1880.  Before  the  mortgage  was  executed,' 
Smith,  Heddens  &  Co.'s  agent,  having  charge 
of  the  collecting  of  their  account,  waa  in- 
formed by  Epley  of  Beck's  mortgage  On 
the  23d  day  of  November,  1880,  Smith,  Hed- 
dens &  Co.  commenced  their  action  of  re- 
plevin against  J.  W.  Epley,  to  recover  pos- 
session of  the  mortgaged  property  from 
him;  and  on  the  same  day  the  sheriff  took 
the  property  from  Epley,  and  on  the  25th 
delivered  the  same  to  plaintiff,  under  the 
writ  in  that  action.  On  December  14,  1880. 
Epley  filed  his  answer  to  the  action;  and 
on  the  14th  day  of  January,  following,  Hen- 
ry Beck  filed  an  answer  or  lnterplea,  in 
which  he  claimed  "one-half  of  entire  portion" 
of  the  goods  mortgaged  to  him,  and  taken  In 
replevin  against  Epley.  To  this  answer  was 
attached  a  copy  of  the  mortgage  of  Shaw 
&  Beck.  On  the  23d  day  of  January,  1800, 
the  case  was  called  for  trial  in  the  district 
court  of  Greenwood  county,  and  Epley  with- 
drew his  defense.  The  plaintiffs  demanded 
judgment  on  the  pleadings.  The  court  de- 
nied this,  and  allowed  Beck  to  amend  his  an- 
swer. The  court  allowed,  subsequently,  fur- 
ther amendments,  by  interlineations.  Plain- 
tiffs renewed  their  demand  for  Judgment  on 
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the  pleadings,  which  wag  refused,  and  plain- 
tiffs then  filed  a  reply  to  the  amended  answer 
of  Beck,  being  a  general  denial,  and  specially 
denying  that  Beck  had  any  right  to  the  prop- 
erty, or  that  his  mortgage  had  ever  been  filed 
for  record,  or  that  the  property  taken  in  re- 
plevin, or  any  part  thereof,  was  the  same  as 
that  described  in  Beck's  alleged  mortgage, 
and  setting  up  that  Beck's  mortgage  was 
fraudulent  and  void.  A  trial  was  had  to  a 
jury,  and  the  jury  made  special  findings  of 
fact,  which  they  returned  with  their  verdict. 
The  verdict  was  to  the  effect  that  Beck  was 
entitled  to  a  certain  portion  of  the  property, 
and  that  plaintiffs  were  entitled  to  the  resi- 
due. Plaintiffs  asked  the  court  to  render 
judgment  for  them  against  Beck  and  Epley, 
notwithstanding  the  verdict,  which  motion 
was  taken  under  advisement  by  the  court  till 
May  7,  1890,  at  which  time  the  motion  was 
overruled.  Plaintiffs  then  presented  their  mo- 
tion for  a  new  trial,  which  was  overruled. 
Thereupon  the  court  rendered  Judgment  in 
favor  of  Beck  for  the  possession  of  the  por- 
tion of  the  property  mentioned  In  the  verdict, 
or  for  Its  value  if  a  return  could  not  be  had, 
and  for  costs. 

The  jury  made  the  following  among  other 
special  findings  of  fact:  "(6)  Did  J.  W.  Epley, 
after  he  became  the  sole  proprietor,  continue 
to  sell  said  stock  of  goods  in  the  usual 
course  of  trade?  Ans.  Yes."  "(0)  Is  it  not 
a  fact  that  said  Henry  Beck  had  knowledge 
of  the  selling  of  said  goods,  and  neither  made 
objection  nor  demanded  or  asked  for  any  of 
the  said  proceeds?  Ana.  Yes.  (10)  Is  it  not 
a  fact  that  all  the  proceeds  of  the  sales  of 
said  goods  were  used  by  said  J.  W.  Epley  or 
his  partner,  while  he  had  one,  in  carrying 
on  their  business  generally,  to  bear  their  per- 
sonal and  business  expenses?  Ans.  Yes.  (11) 
Is  it  not  a  fact  that  a  part  of  the  said  pro- 
ceeds were  used  by  J.  W.  Epley  in  the  pur- 
chase of  other  goods  to  be  placed  in  said 
store?  Ans.  Yes."  "(13)  Did  Mr.  Beck  know 
of  these  purchases  of  new  goods?   Ana  Yes. 

(14)  Did  he  object  to  the  same?   Ans.  No. 

(15)  Did  Mr.  Beck  trade  with  Mr.  Epley?  If 
so,  did  he  pay  cash,  or  have  it  credited  on 
his  indebtedness?   Ans.  Yes;  he  paid  cash. 

(16)  Is  it  not  a  fact  that  Mr.  Beck  never  ob- 
jected to  the  manner  of  doing  business  by  J. 
W.  Epley,  and  the  manner  of  using  the  pro- 
ceeds of  the  sales  made  by  him?  Ans.  Yes. 
(16a)  Is  it  not  a  fact  that  J.  W.  Epley  had 
full  possession  and  control  of  the  proceeds 
of  all  sales  made  of  goods,  with  power  to  use 
the  same  in  any  manner  he  pleased?  Am. 
Yes.  (17)  Was  there  any  agreement  between 
Mr.  Beck  and  Epley  that  the  proceeds  of  the 
sales  of  said  goods  should  be  paid  to  Mr. 
Beck?  Ans.  No.  (18)  Is  it  not  a  fact  that 
Mr.  Epley  used  the  same  just  as  he  pleased, 
and  in  any  manner  his  wishes  might  dictate, 
and  at  times  for  the  payment  of  his  private 
expenses?  Ans.  Yes.  (10)  Is  it  not  a  fact 
that  J.  W.  Epley  purchased  the  Interest  of 
his  partner,  C.  M.  Shaw,  for  about  $300? 


Ans.  He  paid  in  $300;  and  drew  out  $300. 
(20)  Is  it  not  a  fact  that  he  paid  Shaw  for 
said  interest  from  the  sales  of  goods  sold  in 
the  usual  course  of  trade?  Ans.  Yes."  "(22) 
Is  it  not  a  fact  that  all  cash  received  for  the 
sales  of  goods  was  indiscriminately  placed  in 
the  cash  drawer,  regardless  of  what  goods 
produced  said  cash?  Ans.  Yes."  "(24)  Was 
J.  W.  Epley  in  possession  of  and  selling  said 
goods  mortgaged  to  Henry  Beck  as  the  owner 
thereof?  If  not,  state  in  what  capacity  he 
was  so  acting.  Ans.  Yes.  (25)  Was  J.  W. 
Epley  in  possession  of  and  selling  said  goods 
mortgaged  to  Henry  Beck  as  the  agent  of 
Beck?  Ans.  No."  The  plaintiffs  bring  the 
case  here. 

Rosslngton,  Smith  &  Dallas,  Geo.  O.  Blake, 
and  KeHey  &  Lamb,  for  plaintiffs  in  error. 
W.  R.  Biddle,  for  defendants  in  error. 

HORTON,  C.  J.  (after  stating  the  facts). 
The  principal  question  presented  in  this  case 
is  whether  the  chattel  mortgage  executed  by 
Epley  &  Shaw  to  Henry  Beck  Is  void  as 
against  the  creditors  of  J.  W.  Epley.  A  few 
days  after  the  execution  of  the  mortgage, 
Epley  purchased  the  interest  of  his 'partner, 
C.  M.  Shaw,  in  the  mercantile  business  in 
which  they  were  engaged.  From  that  time 
to  the  23d  of  November,  1889,  when  the  goods 
were  seized  under  the  mortgage  to  plaintiffs, 
Epley  was  In  the  possession  thereof,  as  the 
owner,  and  sold  the  same  at  retail,  in  the 
usual  course  of  business.  With  the  knowl- 
edge of  Beck,  and  without  any  objection 
from  him,  Epley  had  the  power  to  use  the 
proceeds  of  the  sales  of  the  mortgaged  prop- 
erty in  any  manner  he  pleased,  even  for  the 
payment  of  his  private  expenses.  There  was 
no  agreement  between  Epley  and  Beck  that 
any  of  the  proceeds  should  be  paid  to  the 
latter.  No  part  of  the  sales  were  applied  to 
pay  the  indebtedness  secured  by  the  chattel 
mortgage  or  for  the  benefit  of  the  mortgagee. 
In  fact,  all  sales  were  made  by  Epley  in  his 
own  behalf  and  at  his  own  discretion,  and 
with  control  of  the  proceeds  reserved  to  him- 
self. We  have  ruled  that  "a  power  given  to 
the  mortgagor  to  sell  the  whole  of  the  mort- 
gaged property  would  really  render  the  mort- 
gage nugatory,  and  the  mortgagor  would  still 
remain  substantially  the  owner  of  the  prop- 
erty. Such  a  power  in  any  mortgage  would 
be  inconsistent  with  any  supposed  incum- 
brance granted  by  the  mortgage."  Rathbun 
v.  Berry,  49  Kan.  735,  31  Pac.  079;  Leser  v. 
Giaser,  32  Kan.  546,  4  Pac.  1026;  Implement 
Co.  v.  Schultz,  45  Kan.  52,  25  Pac.  625.  As 
the  business  of  J.  W.  Epley,  after  the  giving 
of  the  mortgage  to  Beck,  was  carried  on  for 
about  eight  months  the  same  as  before,  as 
the  proceeds  of  the  sales  were  used  by  Epley 
as  he  saw  fit  for  the  purchase  of  new  goods, 
and  for  his  personal  expenses,  without  any 
regard  to  the  mortgage  debt,  with  full  knowl- 
edge and  consent  of  Beck,  the  mortgage  is 
void  as  to  the  plaintiffs  and  other  creditors. 
The  reasons  for  the  invalidity  of  the  Beck 
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mortgage  are  fully  stated  In  the  opinions  In 
Rath  bun  v.  Berry,  supra,  and  Implement  Co. 
v.  Schultz,  supra,  in  view  of  the  special  find- 
ings of  fact  of  the  Jury. 

It  is  suggested  that  the  plaintiffs  are  not  at- 
taching creditors,  and  that,  as  they  took  their 
mortgage  with  notice  of  the  prior  mortgage, 
the  Beck  mortgage  Is  not  void  as  to  them. 
It  Is  true  that  they  had  notice  of  the  prior 
mortgage  when  they  accepted  their  mortgage 
to  secure  their  claim.  Instead  of  taking  a 
lien  by  attachment,  they  preferred  a  mort- 
gage lien;  but,  when  they  accepted  their 
mortgage,  they  had  notice  that  J.  W.  Epley 
had  possession  of  the  mortgaged  property 
as  the  owner  thereof,  had  the  absolute  con- 
trol over  the  same,  the  absolute  right  to  sell 
it  as  he  chose,  and  the  absolute  control  over 
the  proceeds.  They  knew,  therefore,  that  the 
Beck  mortgage  was  void,  and  no  Hen  upon 
the  stock  of  goods. 

,  A  motion  has  been  filed  in  this  case  to  dis- 
miss, upon  the  ground  that  the  case  made 
was  not  signed  and  allowed  within  the  time 
limited  within  the  order  of  the  court  The 
record  does  not  sustain  the  allegations  of  the 
motion.  The  case  made  seems  to  have  been 
signed  and  settled  according  to  the  provisions 
of  the  statute,  in  the  "presence  of  the  attor- 
neys of  the  parties,  after  amendments  to  the 
case  had  been  suggested  by  the  defendants. 

The  Judgment  of  the  district  court  will  be 
reversed,  and  the  case  remanded,  with  di- 
rection to  that  court  to  render  judgment  upon 
the  findings  of  fact  in  favor  of  the  plaintiffs, 
and  against  the  defendants,  J.  W.  Epley  and 
H.  Beck.   All  the  justices  concurring. 


(65  Kan.  269) 

McKINNIS  v.  SCOTTISH-AMERICAN 
MORTG.  CO. 

(Supreme  Court  of  Kansas.    April  6,  1895.) 

Substitution  of  Parties — Ejectment—  Public 
Lands— Estoppel— Evidence. 

1.  In  an  action  for  the  possession  of  real 
estate,  the  plaintiff  was  defeated  in  the  trial 
court.  He  filed  his  petition  in  error  in  the  su- 
preme court  to  review  the  rulings  of  that  court. 
During  the  pendency  of  the  proceedings  in  the 
supreme  court,  defendant  transferred  his  title 
and  all  his  interest  in  the  property  in  litigation 
to  another  party.  Held,  that  the  supreme  court, 
upon  application  of  such  other  party,  may  al- 
low him  to  be  substituted  for  the  defendant  in 
error,  as  his  successor  in  interest. 

2.  On  the  6th  day  of  January.  1871,  K.  filed 
his  homestead  entry  on  a  quarter  section  of 
public  land  in  Rice  county,  in  this  state.  He 
resided  thereon  until  June  30,  1874.  On  that 
date  he  entered  into  a  parol  contract  with  A.  to 
sell  to  him  the  homestead,  and  convey  the  same 
to  him  for  $1,400.  after  he  had  received  a  pat- 
ent. Eight  hundred  dollars  was  to  be  paid 
down  in  personal  property,  and  $(K)0  to  be  paid 
when  the  patent  was  issued.  For  the  purpose 
of  attempting  to  avoid  the  inhibition  of  the 
homestead  act  J.  drew  up  a  pretended  contract 
of  lease  for  three  years,  which  was  signed  by 
the  parties,  but  left  with  him.  The  property 
was  turned  over  to  A.  by  K.,  and  the  purchase 
money  was  paid.  A.  continued  in  possession 
and  control  of  the  land  for  about  ten  years,  and 
was  in  possession  at  the  time  of  the  bringing  of 
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this  action.  After  taking  possession,  with  the 
knowledge,  consent,  and  encouragement  of  K., 
he  made  lasting  and  valuable  improvements  on 
the  land  of  the  value  of  about  $7,000.  A.  at 
the  instance  of  K.,  bought  an  outstanding  title 
to  the  land  from  a  party  claiming  the  same, 
and  obtained  a  deed  from  such  party.  K.  ex- 
ecuted a  quitclaim  deed  to  A.  to  the  land,  which 
was  not  accepted,  because  it  was  not  a  warranty 
deed,  and  on  account  of  a  dispute  about  the  pay- 
ment of  the  purchase  price.  On  the  10th  of 
September,  1883,  K.  obtained  a  patent  from  the 
government,  and  in  a  few  months  thereafter 
brought  his  action  against  A.  to  recover  back 
the  possession  of  the  land.  Held  that,  upon  the 
above  and  foregoing  facts,  K.  is  estopped  from 
disturbing  A.  or  his  successor  in  interest  in  the 
possession  to  the  land. 

3.  Where  a  person  has  made  a  homestead 
entry  upon  public  land  in  his  possession,  and. 
in  violation  of  the  homestead  act,  sells  and 
transfers  the  land  to  another,  and  agrees  to  ex- 
ecute and  deliver  to  him  a  deed  therefor,  so  soon 
as  he  can  obtain  a  patent,  and  in  attempting  to 
avoid  the  provisions  of  the  homestead  act,  for- 
bidding any  alienation  of  the  land  before  the 
entry  is  completed,  the  parties  sign,  in  pursu- 
ance of  the  contract  of  sale,  a  written  lease  for 
a  term  of  three  years,  and  the  purchaser  takes 
possession  of  the  land  and  continues  in  posses- 
sion about  ten  years,  making  lasting  and  val- 
uable improvements  thereon  of  great  value,  and 
subsequently  a  patent  is  issued  to  the  party 
making  the  homestead  entry,  held,  in  an  action 
brought  by  the  person  making  such  entry  to  re- 
cover back  the  possession  of  the  land,  the  pur- 
chaser may  give  in  evidence  all  of  the  facts 
concerning  the  illegal  agreements  entered  into, 
and  may  also  show  that  the  lease  was  simply 
executed  to  carry  out  the  fraudulent  purpose 
of  the  parties. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Rice  county;  EL 
W.  Gleason,  Judge  pro  tem. 

Action  by  John  McKlnnis  against  John  W. 
McAnulty.  Defendant  had  judgment,  and 
plaintiff  brings  error.  Pending  a  review,  the 
Scottish-American  Mortgage  Company  was 
substituted  as  defendant  Affirmed. 

On  the  19th  of  February,  1884,  John  Mc- 
Klnnis commenced  his  action  against  John 
W.  McAnulty  to  recover  the  possession  of 
160  acres  of  land  described  as  follows:  The 
S.  W.  Y*  of  section  5,  In  township  20  S.,  of 
range  8,  hi  Rice  county;  and  also  to  recover 
$2,000  for  rents  and  profits.  Trial  had  on 
the  25th  of  September,  1889.  After  the  evi- 
dence had  all  been  introduced,  the  court  con- 
tinued the  case  for  argument  until  the  28th 
of  February,  1890,  and  after  the  argument 
of  counsel  the  court  made  and  filed  the  fol- 
lowing conclusions  of  fact:  "(1)  That  on  the 
6th  day  of  January,  1871,  the  plaintiff  J.  H. 
McKlnnis  filed  his  homestead  entry  on  the 
southwest  quarter  of  section  5,  township  20, 
range  8  west  of  the  6th  P.  M.,  in  Rice  county. 
Kansas.  That  he  resided  thereon  up  to  and 
about  June  30,  1874.  I  find  that  he  has  been 
a  soldier  in  the  service  of  the  United  States 
government  and  that  on  said  June  30,  1874, 
he  had  resided  upon  said  property  a  suffi- 
cient length  of  time,  including  the  time  al- 
lowed him  on  account  of  his  service  in  the 
army,  to  entitle  him,  upon  filing  of  final  proof, 
to  a  patent  from  the  United  States  govern- 
ment I  find  that  on  said  day  he  entered 
into  a  parol  contract  with  the  defendant  to 
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sell  to  him  said  homestead,  and  to  convey  the 
same  after  he  had  received  a  patent  That 
the  contract  was  that  the  defendant  should 
pay  him  $1,400  for  the  homestead.  That  he 
should  pay  the  sum  of  eight  hundred  dollars 
In  cash  and  certain  personal  property,  at 
that  time  turned  over,  and  that  the  other 
$600  should  be  paid  when  the  patent  was 
received  from  the  United  States  govern- 
ment, and  a  warranty  deed  made  by  him 
to  the  defendant,  which  deed  the  plaintiff 
promised  to  make  on  receipt  of  said  pat- 
ent. I  find  that  said  parties  went  to  B. 
C.  Jones  to  have  contract  drawn  up,  but 
that  they  were  Informed  that  under  the 
United  States  laws  a  sale  could  not  be  made 
of  a  homestead,  and  that,  for  the  purpose 
of  avoiding  the  Inhibition  of  the  United 
States  statute  in  relation  to  the  alienation 
of  a*  homestead,  the  said  E.  C.  Jones  drew 
up  a  contract  of  lease  for  the  said  real  es- 
tate for  the  term  of  three  years,  which  lease 
was  signed  by  the  parties  and  left  with  the 
said  Jones.  The  terms  and  conditions  of 
the  lease  are  substantially  as  follows:  That 
in  consideration  of  $800,  to  be  paid  as  fol- 
lows: A  team  of  horses,  harness,  spring 
wagon,  and  one  or  two  horses  valued  at 
$640,  and  $160  in  cash,  to  be  paid  by  the 
15th  of  July,  1874,  said  property  was  leased 
for  the  term  of  three  years.  Said  lease  con- 
tained all  the  ordinary  covenants  of  a  lease, 
the  original  of  which  is  set  out  and  attached 
to  the  deposition  of  the  said  Jones  filed  in 
this  cause.  I  find  that  said  property  was 
turned  over  and  said  money  paid  as  pro- 
vided for  in  said  lease  and  under  their  parol 
contract  I  also  find  that  said  lease  was  not 
the  original  contract  between  said  parties, 
but  was  a  subterfuge  adopted  by  them  to 
avoid  the  provisions  of  the  law  of  alienating 
homesteads  prior  to  the  receipt  of  a  patent 
That  soon  after  making  said  contract  of 
sale,  defendant  entered  Into  possession  of 
said  premises,  and  has  continued  in  posses- 
sion and  control  thereof  to  the  present  date. 
That  he  at  once  commenced  making  valu- 
able Improvements  thereon.  That  the  plain- 
tiff encouraged  him  In  making  such  improve- 
ments, and  told  him  on  several  occasions  to 
continue  making  the  same;  that  he  would 
convey  the  property  to  him  as  soon  as  he 
could  get  his  patent.  I  find  he  continued 
making  valuable  improvements  upon  said 
premises  with  a  full  knowledge  of  the  plain- 
tiff, and  that  up  to  December,  1806,  that  the 
improvements  that  he  had  made  thereon 
were  of  the  value  of  $3,000,  all  of  which 
were  made  with  the  plaintiff's  consent  and 
by  his  advice  and  encouragement,  and  un- 
der the  promise  that  as  soon  as  he  received 
his  patents  he  would  make  him  a  deed.  I 
find  that  on  the  30th  day  of  January,  1871, 
that  the  A.,  T.  &  S.  F.  R.  R.  Co.  filed  in  the 
office  of  the  secretary  of  the  interior  at 
Washington,  D.  C,  its  map  of  definite  loca- 
tion of  its  lands  granted  It  by  the  govern- 
ment in  the  state  of  Kansas.   That  the  same 


was  immediately  forwarded  to  the  general 
land  office,  and  that  the  land  In  controversy 
was  covered  by  said  map  of  definite  loca- 
tion, and  that  from  that  time  on  the  said 
Atchison,  Topeka  and  Santa  Fe  Railroad 
Company  claimed  to  be  the  owners  of  said 
real  estate.  I  further  find  that  some  time 
in  November,  1876,  the  said  railroad  com- 
pany had  served  a  notice  upon  said  defend- 
ant McAnulty  to  remove  from  said  premises, 
and  notified  him  of  its  claim  to  the  title  to 
sai<l  property,  and  that  in  the  fall  of  1876 
both  the  plaintiff  and  the  defendant  bad  full 
knowledge  of  said  railroad  company's  claim 
to  the  title  thereof.  I  find  that  prior  to  the 
fall  of  1876,  that  the  plaintiff  had  removed 
to  Iowa,  and  during  the  latter  part  of  said 
fall  returned  to  Kansas,  and  went  upon  the 
premises  In  dispute,  and  saw  the  improve- 
ments thereon,  and  that  he  encouraged  the 
defendant  to  continue  making  said  improve- 
ments, and  received  some  portion  of  the 
deferred  payments  from  the  defendant  at 
the  said  time,  which  was  paid  him  at  his 
request.  That  at  said  time  he  went  to  the 
land  office  at  Lamed,  and  made  his  final 
proof.  That  some  time  In  November  or  De- 
cember of  said  year  the  plaintiff  and  de- 
fendant took  a  Journey  to  Topeka  together 
after  making  the  final  proof,  and  that  the 
matter  of  their  contract  was  talked  over. 
It  was  there  talked  of  and  treated  as  a 
sale  of  said  real  estate.  That  the  plaintiff 
encouraged  the  defendant  to  go  on  with  his 
Improvements,  and  told  him  that  he  should 
never  lose  the  property,  and  promised  to 
make  him  a  deed  as  soon  as  he  got  his  pat- 
ent from  the  government  That  during  said 
conversation  the  matter  of  the  claim  of  the 
railroad  to  said  land  was  talked  over,  and 
that  said  plaintiff  at  that  tune  authorized 
and  directed  defendant  to  settle  with  the 
railroad  company  by  the  purchase  of  Its 
outstanding  title,  and  agreed  that  should 
he  maintain  his  title,  and  get  a  title  patent 
that  he  would  make  him  a  deed  thereof. 
That  on  the  10th  day  of  November,  1877, 
the  said  Atchison,  Topeka  and  Santa  F6  Rail- 
road Company  commenced  a  suit  of  eject- 
ment against  the  defendant  in  the  district 
court  of  Rice  county,  Kansas,  to  eject  him 
from  the  possession  of  said  premises,  said 
suit  being  based  upon  the  claim  of  title  here- 
tofore referred  to.  I  find  that  subsequent 
to  beginning  said  suit  plaintiff  was  notified 
thereof,  and  that  he  authorized  the  defend- 
ant to  settle  with  the  railroad  company,  and, 
as  the  defendant  understood,  he  was  Justi- 
fied, from  the  language  and  conduct  of  the 
defendant  to  take  a  deed  from  the  rail- 
road company  and  purchase  its  title.  That 
on  July  7,  1870,  the  defendant  settled  with 
said  railroad  company  by  paying  the  sum 
of  $250,  and  he  received  from  said  railroad 
company  a  warranty  deed  to  said  premises, 
and  the  said  plaintiff  subsequently  ratified, 
said  purchase.  I  find  that  subsequent  to 
said  purchase  the  plaintiff  executed  a  quit- 
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claim  deed  to  said  defendant,  and  offered  it 
to  the  defendant,  and  that  the  same  was 
not  accepted,  for  the  reason  that  the  de- 
fendant claimed  a  warranty  deed,  and  be- 
cause there  was  some  dispute  between  the 
parties  at  said  time  whether  the  payment  of 
$600  was  fully  paid  or  not  I  find  that  from 
December,  187G,  down  to  the  time  of  the 
commencement  of  this  action,  that  the  de- 
fendant had  placed  on  the  premises  other 
and  valuable  improvements  of  the  value  of 
$4,000,  making  the  total  value  of  improve- 
ments placed  thereon  up  to  said  date  of  the 
value  of  $7,000,— all  of  which  were  made 
with  full  knowledge  of  the  plaintiff,  by  his  di- 
rection, under  the  promise  from  him  to  make 
a  deed  should  he  ever  receive  a  patent  from 
.the  government  I  find  that  the  defendant 
in  fact  paid  to  the  plalntlft\  including  the  $250 
paid  the  railroad  company,  more  than  the 
original  purchase  price  of  said  premises,  and 
that  there  was  due  him  (plaintiff)  thereon, 
at  the  time  of  the  commencement  of  this 
action,  nothing.  I  find  that  in  fact  the  filing 
of  the  entry  of  the  homestead  by  the  plain- 
tiff was  prior  to  the  filing  of  the  map  of  defi- 
nite location  of  the  railroad  company,  and  that 
In  fact  his  title  to  said  real  estate  was  su- 
perior to  that  of  said  railroad  company.  But 
I  further  find  that  at  the  time  the  defend- 
ant settled  with  the  railroad  company,  and 
took  its  deed  to  said  premises,  that  this  fact 
had  not  been  ascertained,  and  that  It  was  a 
matter  of  grave  doubt  to  both,  the  plaintiff 
and  defendant  as  to  whether  the  plaintiff 
could  maintain  his  title  as  against  the  rail- 
road company  or  not  I  find  that  on  the 
10th  day  of  September,  1883,  a  patent  was 
Issued  by  the  government  to  the  plaintiff, 
and  the  same  was  filed  of  record  on  the  24th 
of  November,  1883,  and  that  on  February 
19,  1884,  the  plaintiff  commenced  the  pres- 
ent action.  I  find  that  the  defendant  act- 
ed in  good  faith  in  making  all  the  im- 
provements upon  said  premises,  and  in  the 
purchase  of  said  title  of  the  railroad  com- 
pany, and  that  he  followed  the  plaintiff's 
instructions.  That  I  am  unable  to  find  from 
the  evidence  and  state  at  this  time  rental 
value  of  said  premises  during  the  time  it 
was  occupied  by  the  defendant  from  June 
30,  1877,  up  to  the  date  of  the  commence- 
ment of  this  action,  but  I  find  that  said 
fact  is  unimportant  from  my  view  of  the 
law  In  this  case." 

And  thereon  the  court  made  and  filed  the 
following  conclusions  of  law:  "(1)  I  con- 
clude that  the  plaintiff  is  estopped  from  dis- 
puting the  title  purchased  by  the  defendant 
from  the  Atchison,  Topeka  and  Santa  Fe 
Railroad  Company,  and  from  setting  up  his 
patent  subsequently  acquired  from  the  gov- 
ernment to  defeat  the  same.  (2)  That  the 
title  acquired  by  the  plaintiff  by  virtue  of 
patent  inured  to  the  benefit  of  the  defend- 
ant and  became  merged  in  his  title  already 
acquired.  (3)  That  the  plaintiff  has  no  right 
to  the  title  to  said  property  which  he  can 


be  heard  in  good  faith  to  establish  at  tab 
time.  (4)  That  the  defendant  is  the  owner 
of  all  title  to  said  real  estate.  Including  that 
conveyed  by  the  patent  to  the  plaintiff." 

And  thereupon  the  following  proceedhn? 
were  had:  "The  plaintiff  then  and  there 
produced  to  the  court  the  following  special 
findings  of  fact  and  requested  the  ctwft 
finding  thereon.  The  court  made  finding 
as  follows:  First  Where  did  McAnuity  pur- 
chase the  land  in  question?  Where  was  tat 
contract  made?  Was  it  written  or  parti 
contract?  How  much  money  was  paid  oa 
it?  What  was  the  contract  price  to  be  paid 
for  the  land?  Answer.  That  all  the  ques- 
tions asked  here  above  have  already  bees 
answered  in  the  findings  of  fact  as  filed  by 
the  court,  with  the  exception  of  that  oL 
•Where  was  the  contract  made?*  and  that 
the  court,  to  give  the  exact  place,  is  unable 
to  answer,  as  the  contract  lasted  a  day  or 
two  In  making  It  but  was  probably  consun- 
mated  at  Atlanta,  on  the  day  that  {he  writ- 
ten lease  was  made.  Second.  This  question, 
and  all  the  facts  appertaining  thereto,  bare 
been  already  answered ,  in  the  findings  at 
fact  filed  by  the  court  to-day.  Second.  Waf 
there  ever  any  further  contract  of  purchase 
for  the  land  In  question  ever  made  by  the 
defendant  McAnuity  aside  from  the  one  be- 
tween McKinnls  and  McAnuity,  made  on 
June  30,  1874?  Answer.  This  question,  and 
all  the  facts  appertaining  thereto,  hare  ai 
been  already  answered  in  the  findings  of 
fact  filed  by  the  court  to-day.  The  court 
understands  this  question  now  to  be  asked 
as  a  conclusion  of  law,  and  the  cooclusian 
of  the  court  as  to  the  matter  of  law  has  al- 
ready found  that  the  original  contract  m 
changed  and  modified  by  parol,  which  lo 
law  is  equivalent  to  making  a  new  contract 
Third,  if  the  court  answers  the  above  ques- 
tion that  there  was  another  contract  aside 
from  the  last  one  above  referred  to,  tbea 
when  and  where  was  the  contract  made, 
what  was  the  contract  price,  and  how  macs 
money  was  paid?  Answer.  I  find  that  then 
was  a  modification  of  the  contract  which 
partially  consisted  in  an  agreement  that  the 
defendant  should  purchase  the  outstanding 
title  of  the  Santa  Fe  Railroad  Company  sad 
pay  for  it,  coupled  with  the  agreement  that 
If  the  plaintiff  should  maintain  his  act  km 
that  his  title  was  superior  to  that  of  the 
Santa  F6  Railroad  Company,  that  he  would 
make  him  a  deed  as  soon  as  he  got  his  pat- 
ent from  the  United  States  government  with 
the  further  condition  that  the  defendant 
should  continue  making  valuable  improve- 
ments on  said  premises.  I  find  that  this 
contract  was  made  in  the  fall  or  winter  of 
1876,  on  the  road  to  Topeka,  Kansas,  and 
was  made  some  time  after  the  bringing  of 
the  action  of  ejectment  by  the  Atctaoc 
Topeka  and  Santa  Fe  Railroad  Company 
against  McAnuity,  and  subsequent  to  Jans- 
ary  12,  1879.  It  is  therefore  ordered  and 
decreed  by  the  court  that  the  plain  tiffi  ae- 
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tlon  be.  and  the  name  is  hereby,  dismissed, 
and  Judgment  rendered  against  the  plain- 
tiff for  costs,  taxed  at  $224.95."  The  plain- 
tiff excepted,  and  brings  the  case  here. 

A.  M.  Lasley,  for  plaintiff  In  error.  J.  N. 
Ives,  J.  W.  Brinkerhoff,  and  J.  D.  S.  Cook, 
for  defendant  in  error. 

HORTON,  C.  J.  (after  stating  the  facts). 
After  this  cause  was  argued  and  submitted 
to  this  court,  John  W.  McAnulty,  defendant 
below,  asked  permission  to  confess  the  al- 
leged errors.  Thereupon  the  Scottish  Mort- 
gage Company  filed  its  application  to  be  sub- 
stituted as  defendant  In  error,  and  showed 
that,  under  a  foreclosure  sale  of  a  mortgage 
executed  by  McAnulty  and  wife  upon  the 
premises  in  dispute,  the  company  had  become 
the  purchaser  and  owner  of  the  property  dur- 
ing the  pendency  of  this  proceeding  in  this 
court;  that,  through  such  foreclosure  sale,  the 
former  title  and  interest  of  McAnulty  In  the 
property  had  become  vested  in  the  company. 
Under  the  provisions  of  the  Civil  Code,  which 
are  applicable  by  analogy  to  petitions  In  error, 
the  application  of  the  Scottish  Mortgage  Com- 
pany is  granted,  and  that  company  is  substi- 
tuted as  defendant  in  error  as  successor  In  in- 
terest of  John  McAnulty.  Civ.  Code,  85  36, 
40-42. 

It  appears  from  the -findings  of  the  court 
that  the  plaintiff  obtained  his  patent  from  the 
government  by  fraud  and  perjury.  It  also 
appears  from  the  findings  that  he  will  be  suc- 
cessful in  his  attempt  to  commit  a  gross  fraud 
upon  John  McAnulty,  or  his  successor  In  In- 
terest, if  this  court  should  reverse  the  Judg- 
ment rendered  against  him.  Conceding  that 
the  contract  of  purchase  made  by  McAnulty 
with  McKinnis  was  void,  as  in  violation  of 
the  statute  of  the  United  States,  and  also  con- 
ceding that  the  railroad  company  had  no  val- 
id title  to  the  land  on  January  7,  1879,  when 
McAnulty  paid  the  company  $250,  yet,  upon 
the  findings,  the  plaintiff  is  not  entitled  to  in- 
voke the  aid  of  any  court  to  assist  him  in 
making  successful  his  attempt  to  defraud  Mc- 
Anulty by  putting  him  in  possession  of  land, 
the  title  of  which  he  obtained  fraudulently 
from  the  government  All  of  the  equities  of 
the  case  are  against  him:  "It  is  a  general  rule 
of  law  that  a  man  will  not  be  allowed  to  set 
up  his  own  illegal  acts  for  the  purpose  of 
avoiding  his  own  deed;  and  with  regard  to 
executed  illegal  contracts,  where  the  parties 
thereto  are  in  equal  wrong,  it  is  a  general  rule 
that  the  law  will  not  aid  either  of  them,  but 
will  leave  each  and  all  of  them  where  it  finds 
them."  Melllson  v.  Allen,  30  Kan.  382,  2  Pac. 
97;  Brake  v.  Ballou,  10  Kan.  397;  Tucker  v. 
Allen.  10  Kan.  312.  In  Weeks  v.  White,  41 
Kan.  569,  21  Pac.  600,  Frisbie,  who  continued 
the  agreement  of  the  first  homestead  settler 
with  Mark  ham  &  Byers,  from  whom  Weeks 
purchased,  died  before  any  patent  was  Issued. 
His  widow  took  the  title  of  the  land  In  dis- 
pute in  her  own  right  at  the  death  of  her  hus- 
band, and  not  as  his  heir.  She  made  her  own 
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application  to  the  land  office  to  prove  up  un- 
der the  homestead  act  Therefore  Mrs.  Fris- 
bie, from  whom  White  obtained  his  title,  was 
not  guilty  of  fraud  and  perjury  in  obtaining 
her  title  from  the  government  White's  title 
was  not  tainted.  The  other  cases  cited  by  the 
plaintiff  against  the  Judgment  rendered  are 
not  in  all  respects  founded  upon  the  same  state 
of  facts  as  disclosed  in  this  record.  The  case 
of  Nichols  v.  Council  (Ark.)  9  S.  W.  305,  and 
the  other  decisions  referred  to  from  Arkan- 
sas, ruling  that  the  courts  may  lend  their  aid 
to  a  party  to  recover  possession  of  land,  after 
he  has  transferred  his  possession  and  alienat- 
ed the  same  to  another  in  violation  of  the 
homestead  act  are  not  satisfactory.  A  man 
ought  not  to  be  allowed  to  recover  real  estate 
in  the  possession  of  another  by  alleging  his 
own  fraud  and  perjury.  Courts  are  not  insti- 
tuted for  the  purpose  of  affording  guilty  par- 
ties relief  in  evading  the  laws  of  the  country 
and  In  deriving  benefits  from  their  own  ille- 
gal acts.  "The  transfer  of  property  for  an 
unlawful  purpose  is  valid,  as  between  the  par- 
ties to  such  transfer."  Bump,  Fraud.  Conv. 
436;  Railway  Co.  v.  Kennedy  (Colo.  Sup.)  20 
Pac.  696. 

It  is  insisted  that  the  trial  court  erred  in 
receiving  evidence  tending  to  prove  that  Mc- 
Anulty purchased  the  land  of  plaintiff,  and 
that  the  lease  was  executed  by  the  parties  as 
a  mere  subterfuge  to  evade  the  statute  of  the 
United  States.  The  general  rule  Is  that  a 
tenant  cannot  be  permitted  to  controvert  the 
title  of  his  landlord  under  whom  he  enters  in- 
to possession,  but  in  this  case  the  lease  Itself 
was  a  fraud  upon  the  government  and  was 
only  executed  as  a  pretext  to  carry  out  the 
arrangement  under  which  McAnulty  was  to 
obtain  possession  and  title.  A  lease  to  real 
estate,  and  the  transfer  of  possession  thereun- 
der, Is  a  species  of  conveyance.  Coughlin  v. 
Coughlln,  26  Kan.  116;  Franklin  Land  Co.  v. 
Wea  Gas,  Coal  &  Oil  Co.,  43  Kan.  518.  23  Pac. 
630.  It  Is  next  insisted  that  the  trial  court 
committed  error  in  receiving  evidence,  and 
that  Its  findings  are  contrary  thereto.  The 
cause  was  tried  by  the  court  without  a  Jury. 
We  have  carefully  examined  the  whole  rec- 
ord, and  find  no  material  error.  There  was 
sufficient  evidence  to  sustain  the  findings. 
The  judgment  will  be  affirmed. 


(66  Kan.  90) 
EDGERTON  et  al.  v.  McMULLAN  et  al. 

(Supreme  Court  of  Kansas.    April  6,  1895.) 

Easkmknt—  Extinguishment  bi  Nonuskr. 
Where  a  grantor  conveys  a  tract  of  land 
in  fee  simple,  with  a  right  of  way  over  other, 
adjacent  lands  of  the  grantor,  mere  nonuser  of 
the  easement  for  15  years  or  more  is  not  an 
abandonment  of  the  right,  and  does  not  defeat 
or  take  it  away.  Nothing  short  of  an  adverse 
hostile  usage  or  the  servient  estate,  inconsistent 
with  the  rights  of  the  grantee,  will  start  the 
Btatnte  of  limitations  running  to  defeat  the  right 
of  the  grantee  to  the  easement 
(Syllabus  by  the  Court) 
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Error  from  district  court,  Wyandotte  coun- 
ty; James  S.  Gibson,  Judge  pro  tern. 

Action  by  William  McMullan  and  John  Mc- 
Mullan  against  D.  M.  Edgerton  and  William 
McCullough.  Plaintiffs  had  judgment,  and 
defendants  bring  error.  Reversed. 

This  was  an  action  of  trespass  brought  to 
test  the  title  of  the  defendants  below  (plain- 
tiffs In  error  in  this  court)  to  a  right  of  way 
over  a  certain  strip  of  land  described  In  the 
petition.  The  case  was  tried  before  a  Judge 
pro  tem.  It  was  admitted  at  the  trial  that 
the  land  was  conveyed  by  patent  from  the 
United  States  to  Harriet  W.  P.  McMullan, 
that  the  plaintiffs  were  her  sole  heirs,  and 
that  the  defendant  under  a  claim  of  right, 
as  president  of  the  Wyandotte  Town-Site  & 
Improvement  Company,  went  upon  the  strip 
of  land  in  question,  and  cut  down  trees  for 
the  purpose  of  opening  up  said  strip  of  land 
as  a  road.  The  plaintiffs  introduced  a  deed 
from  Henry  M.  McMullan  and  Harriet  W.  P. 
McMullan  to  Mary  A.  Mather,  dated  Septem- 
ber 6,  1860,  conveying  a  four-acre  tract  of 
land  therein  described,  "with  the  privilege  of 
a  road  two  poles  wide  on  the  north  and  east 
lines  of  the  above-described  premises."  The 
defendants  offered  In  evidence  a  deed  dated 
August  16,  1882,  from  Samuel  F.  Mather  and 
Mary  A.  Mather  to  B.  D.  Hoag,  trustee.  It 
was  admitted  that  Hoag  was  trustee  for  the 
Wyandotte  Town-Site  &  Improvement  Com- 
pany, to  which  he  afterwards  conveyed  the 
property.  There  was  evidence  showing  that 
there  had  been  public  travel  along  a  part  of 
the  land  In  dispute  for  a  time;  that  a  hedge 
fence  was  put  out  near  the  north  line  of  the 
land  conveyed  to  Mrs.  Mather,  30  feet  from 
the  north  line  of  the  McMullan  allotment, 
about  25  years  before  the  trial  of  the  action. 
The  strip  was  open  at  the  end  until  about 
two  years  before  the  commencement  of  the 
action,  when  It  was  fenced  up  by  the  plain- 
tiffs below.  The  land  had  not  been  occu- 
pied for  any  purpose,  but  allowed  to  grow  up 
In  trees.  The  court  made  the  following  spe- 
cial findings  of  fact  and  conclusions  of  law: 

"(1)  That  prior  to  the  6th  day  of  Septem- 
ber, I860,  Harriet  W.  P.  McMullan  was  the 
owner  of  the  land  In  controversy,  In  fee  sim- 
ple. (2)  That  on  said  date  she  sold  to  Mary 
A.  Mather  lands  adjoining  the  lands  In  con- 
troversy, and  with  the  privilege  of  a  road  two 
poles  wide  over  and  along  the  land  In  con- 
troversy; that  about  the  year  1869  or  1870 
the  said  Mary  A.  Mather  fenced  In  her  land, 
building  along  the  south  line  of  the  land  In 
controversy,  and  the  north  line  of  the  land 
that  she  purchased  from  the  said  Harriet  W. 
P.  Mullan,  an  osage  orange  hedge;  that  at  or 
about  that  time  there  was  a  fence  upon  the 
north  line  of  the  land  In  controversy,  and  up- 
on the  east  and  west  ends  thereof;  that,  from 
that  time  up  to  the  time  the  plaintiffs  built 
the  fence  around  the  land  that  Is  hereinafter 
mentioned,  said  land  was  not  used  as  a  road, 
but  was  allowed  to  grow  up  with  bushes  and 
trees.    (3)  I  further  find,  as  a  matter  of  fact, 


that  said  Mary  A.  Mather  never  claimed  any 
Interest  In  said  land;'  that  when  she  planted 
said  hedge  she  abandoned  and  gave  up  any 
right  that  she  had  in  the  easement  granted  by 
said  deed.  (4)  That  the  said  Harriet  W.  P. 
McMullan  is  dead,  and  that  the  plaintiffs  are 
her  sole  and  only  heirs.  (5)  That,  some  time 
during  the  year  1886,  plaintiffs  built  a  valu- 
able fence  upon  both  sides  and  both  ends  of 
said  land  in  controversy;  that  the  defend- 
ants tore  down  and  destroyed  said  fence,  and 
cut  trees  thereon;  that  the  damage  so  done 
was  one  dollar. 

"Conclusions  of  law:  I  find,  as  a  conclu- 
sion of  law,  that  plaintiffs  are  entitled  to  re- 
cover herein,  in  the  sum  and  amount  of  one 
dollar,  together  with  their  costs." 

Thereupon  the  court  rendered  judgment  la 
favor  of  the  plaintiffs  for  one  dollar.  The 
certificate  of  the  Judge  who  settled  the  case 
states  that  the  action  involves  the  title  to 
real  estate. 

N.  H.  Loomis,  for  plaintiffs  In  error.  Hale 
&  Fife,  for  defendants  in  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
trial  court  held  that  the  evidence  showed  an 
abandonment  by  Mrs.  Mather  of  her  right  to 
an  easement  over  this  land.  The  only  evi- 
dence to  support  that  claim  is  that  showing 
that  she  placed  a  hedge  fence  along  the  north 
line  of  the  land  conveyed  to  her  In  fee  sim- 
ple, which  was  the  south  line  of  the  tract  In 
controversy,  thus  excluding  from  her  lnclo- 
sure  the  strip  two  poles  wide,  or  nearly  that 
amount,  and  that  she  never  actually  used  the 
land  for  a  road.  The  evidence  of  Dr.  Mather, 
her  husband,  shows  that  she  had  no  use  for 
the  roadway,  but  contemplated  laying  the 
land  out  into  town  lots  at  some  time.  The 
law  Is  well  settled  that  mere  nonuser  of  a 
right  of  way  granted  by  deed  does  not  consti- 
tute an  abandonment  of  the  right  In  Washb. 
Easem.  p.  717,  the  author  says:  "If  the  ease- 
ment has  been  acquired  by  deed,  no  length  of 
time  of  mere  nonuser  will  operate  to  impair 
or  defeat  the  right.  Nothing  short  of  a  use, 
by  the  owner  of  the  premises  over  which  it 
was  granted,  which  Is  adverse  to  the  enjoy- 
ment of  such  easement  by  the  owner  thereof, 
for  the  space  of  time  long  enough  to  create 
a  prescriptive  right  will  destroy  the  right 
granted."  So  In  Day  v.  Walden,  46  Mich. 
575, 10  N.  W.  26,  Judge  Cooley,  delivering  the 
opinion  of  the  court,  says:  "The  right  to  the 
easement  was  not  lost  by  the  mere  neglect  to 
assert  use,  and  enjoy  It  for  the  period  of 
twenty  years.  There  Is  no  doubt  of  this,  up- 
on the  authorities.  The  easement  was  cre- 
ated by  grant  as  an  appurtenance  to  the 
mill;  and  there  were  no  conditions  or  lim- 
itations attached  which  rendered  its  use  nec- 
essary to  Its  continuance.  The  grant  was 
perpetual,  and  without  conditions;  and  there- 
fore the  privilege  granted  would  continue  in- 
definitely, whether  the  grantee  did  or  did  not 
avail  himself  of  it  An  accepted  grant  win- 
not  be  waived  or  abandoned,  and  the  neglect 
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of  the  grantee  to  enjoy  the  easement  would 
be  no  more  significant  In  Its  bearing  upon  his 
rights  than  the  neglect  to  enjoy  the  freehold 
to  which  the  easement  was  appurtenant."  To 
the  same  effect  are  Rlehle  v.  Heulings,  38  N. 
J.  Eq.  20;  Llndeman  v.  LIndsey,  60  Pa,  St. 
93.  There  Is  no  evidence  In  the  record  of* 
any  act  of  the  plaintiffs  Inconsistent  with  the 
right  of  the  defendants  and  their  grantors  un- 
til the  strip  was  fenced  up  at  the  end.  Even 
this  could  hardly  be  said  to  amount  to  such 
a  hostile  assertion  of  right  adverse  to  the  de- 
fendants as  would  set  the  statute  of  limita- 
tions running  against  their  deed.  The  de- 
fendants neither  had  nor  claimed  to  have,  by 
virtue  of  the  deed  to  Mrs.  Mather,  the  full 
title  to  the  land.  They  were  under  no  obli- 
gation to  use  the  easement  until  they  desired 
to  do  so,  nor  were  they  bound  to  take  any  ac- 
tion to  protect  their  rights  so  long  as  there 
was  no  occupancy  of  the  land  inconsistent 
with  them.  While  the  deed  from  Mrs.  Math- 
er to  Hoag  does  not  specifically  mention  the 
right  of  way,  it  grants  the  land  and  appur- 
tenances thereto.  There  Is  no  question  that 
this  easement  was  appurtenant  to  the  land, 
and  passed  to  the  grantee  of  Mrs.  Mather. 
The  Judgment  is  reversed,  with  direction  to 
enter  Judgment,  on  the  special  findings  and 
undisputed  facts  of  the  case,  in  favor  of  the 
defendants.   All  the  Justices  concurring. 


(55  Kan.  78) 

PENNELL  et  al.  v.  FELCH. 

(Supreme  Court  of  Kansas.    April  6,  1805.) 

Partition— Res  Judicata— Appeal— Presump- 
tions. 

1.  In  an  action  of  partition,  where  the  title 
to  land  and  the  right  to  divide  and  dispose  of 
the  same  in  severalty  are  put  in  issue  or  might 
have  been  litigated  therein,  the  judgment  ren- 
dered is  binding  upon  all  the  parties  to  the 
proceeding  and  those  holding  under  them,  as 
to  such  irsues.  x 

2.  In  the  absence  of  the  testimony,  or  of 
a  special  finding  upon  a  material  question  in  the 
case,  it  will  be  presumed  that  the  facts  dis- 
closed in  evidence  were  such  as  to  support  the 
general  finding  and  judgment  of  the  court. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Doniphan  county; 
R.  C.  Bassett,  Trial  Judge. 

Action  by  Hattle  C.  Felch  against  Charles 
Pennell  and  others,  to  recover  land.  Plaintiff 
had  judgment,  and  defendants  bring  error. 
Affirmed. 

S.  L.  Ryan,  for  plaintiffs  In  error.  Albert 
Perry.  C.  D.  Walker,  and  J.  L.  Berry,  for  de- 
fendant In  error. 

JOHNSTON,  J.  This  was  an  action  to  re- 
cover a  40-acre  tract  of  land  in  Doniphan 
county,  which  is  a  part  of  a  body  of  land  pur- 
chased In  1850  and  18G0  for  persons  who,  be- 
fore that  time,  had  been  the  slaves  of  Joshua 
Pennell,  of  North  Carolina.  In  1855  Joshua 
Pennell  made  a  will  by  which  he  gave  to  all 
of  his  slaves  their  freedom;  and  he  directed 
that  his  executor,  Joshua  Winkler,  should  re- 


move them  to  one  of  the  free  states,  and  pur- 
chase for  them  stock.  Implements,  and  uten- 
sils needed  for  farming,  and  procure  for  them 
some  land,  the  title  of  which  should  be  set- 
tled in  such  way  that  the  emancipated  slaves 
and  their  children  and  issue  should  "have  a 
common  use  and  benefit  of  the  said  land  dur- 
ing the  time  they  may  live  on  It;  but  If  any  of 
them  shall  remove  from  said  land,  and  cease 
to  live  upon  It,  then  in  that  case  the  right  and 
title  of  such  of  them  as  shall  remove  and  cease 
to  live  upon  it  shall  be  determined,  and  he, 
she,  or  they  shall  no  longer  hold  right  to  any 
part  of  said  land."  A  fund  was  set  apart, 
with  which  the  executor  was  to  purchase  the 
land,  and  also  pay  the  expenses  of  the  removal 
of  the  emancipated  slaves  to  the  free  state. 
Shortly  after  the  making  of  the  will,  Joshua 
Pennell  died  In  North  Carolina,  leaving  eight 
slaves,  emancipated  by  the  will,  who  were 
generally  known  by  the  name  of  the  testator, 
a  part  of  whom  were  removed  to  Kansas,  in 
accordance  with  the  directions  of  the  will, 
and  some  of  them  sold  themselves  back  into 
slavery,  while  others  declined  to  avail  them- 
selves of  the  provisions  of  the  will,  and  never 
came  to  Kansas.  In  1860  a  partition  suit  was 
brought  in  the  district  court  of  Doniphan 
county,  in  which  all  of  the  Pennells  who  were 
named  in  the  will,  and  who  had  been  brought 
to  Kansas,  were  parties.  In  that  proceeding 
the  land  which  was  purchased  for  them,  and 
upon  which  they  had  resided  until  that  time, 
was  partitioned  among  them,  and  the  parties 
to  the  proceeding  took  possession  of  the  por- 
tions respectively  assigned  to  them  In  sever- 
alty, and  thereafter  occupied  the  same.  Un- 
der this  proceeding,  Augustus  Pennell  obtain- 
ed the  land  In  controversy  in  this  action,  and 
afterwards,  In  1877,  upon  a  mortgage  given 
by  him  and  his  wife,  a  judgment  of  foreclosure 
was  rendered,  under  which  the  land  was  ap- 
praised and  sold.  The  purchaser  at  the  sher- 
iff's sale  took  possession  of  the  land,  which 
was  continued  until  January  8,  1881,  when  it 
was  conveyed  to  the  plaintiff  below,  who  re- 
mained in  possession  of  the  land  for  a  time; 
but  subsequently  some  of  the  Pennells  gained 
possession  of  the  land,  and  hence  she  com- 
menced this  action,  naming  as  parties  Charles 
Pennell,  Newton  Pennell,  and  Felix  Pennell, 
as  well  as  several  other  parties  who  disclaim- 
ed, or  were  dismissed  from  the  action.  The 
trial  court  found  that  the  plaintiff  was  en- 
titled to  the  possession  of  the  land,  and  also 
gave  judgment  against  Charles,  Newton,  and 
Felix  Pennell  for  $105,  for  the  rents  and  prof- 
its of  the  land  during  the  time  they  were  in 
possession  of  the  same. 

It  is  manifest  that  the  rights  of  the  parties 
under  the  will  and  under  the  purchase  of  land 
made  for  the  Pennells  by  the  executor  were 
adjusted  and  determined  in  the  partition  suit 
in  1870.  That  proceeding  involved  an  inter- 
pretation of  the  will,  and  the  kind  of  title  ac- 
quired under  the  will,  and  the  conveyances 
that  were  executed.  The  judgment  In  that  ac- 
tion is  conclusive  upon  the  parties  thereto, 
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not  only  as  to  the  matters  actually  deter- 
mined, but  also  as  to  every  other  matter  which 
might  have  been  litigated  and  decided  in  the 
action.  All  of  the  plaintiffs  in  error  in  this 
case  were  parties  to  that  proceeding,  except 
Felix  Pennell.  He  is  a  son  of  Sophronia  Pen- 
nell,  who  was  a  party  to  the  proceeding,  and 
to  whom  a  share  of  the  land  was  allotted. 
The  record  does  not  affirmatively  show  that 
he  was  a  party,  nor  does  it  show  that  he  had 
been  born  when  the  partition  was  made.  The 
testimony  is  not  here,  and  the  findings  are 
silent  upon  that  subject.  In  this  state  of  the 
record  the  general  finding  will  be  treated  as 
a  finding  of  every  special  thing  necessary  to 
sustain  the  judgment,  and  is  conclusive  in 
this  court  on  all  doubtful  or  disputed  ques- 
tions of  fact.  We  cannot  assume  the  exist- 
ence of  facts  that  would  impair  the  validity 
of  the  judgment,  but  should  rather  presume 
the  facts  to  be  such  as  are  not  inconsistent 
with  those  specially  found,  and  yet  will  sus- 
tain the  judgment  that  was  given.  It  does 
not  appear  that  any  request  was  made  for 
other  and  more  specific  findings,  and  none  of 
those  given  can  be  said  to  be  inconsistent 
with  the  judgment  Kellogg  v.  Blssantz,  51 
Kan.  418,  32  Pac.  1090.  The  land  in  contro- 
versy was  allotted,  and  each  of  the  parties 
has  received  the  share  apportioned  to  him. 
The  acceptance  and  disposition  of  the  share 
so  allotted  estops  any  of  such  parties  from 
questioning  the  adjudication  and  division  that 
was  made  of  the  property.  The  judgment  of 
the  district  court  must  therefore  be  affirmed. 
All  the  justices  concurring. 


(56  Kan.  82) 

FRANKHAUSER  v.  EDWARDS. 
(Supreme  Court  of  Kansas.    April  6,  1895.) 

Error  from  district  court,  Osage  county;  Wil- 
liam Thomson,  Judge. 

Action  between  N.  Frankhauser  and  Myra  A. 
Edwards.  From  the  judgment  rendered, 
Frankhauser  brings  error.  Affirmed. 

Pleasant  &  Pleasant  and  R.  C.  Heiaer.  for 

K-  intiff  in  ertor.    B.  F.  Hendrix  and  Ellis 
wis,  for  defendant  in  error. 

PER  CURIAM.  We  find  no  error  in  the 
record  in  this  case,  nor  anything  requiring  es- 
pecial mention.  As  the  case  of  McNamara  v. 
Culver,  22  Kan.  661,  declares  the  law  applica- 
ble to  the  facts  appearing  in  this  record,  the 
judgment  is  affirmed. 


(56  Kan.  86) 

LACY  v.  COMSTOCK  et  al. 
(Supreme  Court  of  Kansas.    April  6,  1895.) 
Deed — Construction  or  Reservations. 
Where  R.  conditionally  gave  a  tract  of 
land  to  a  relative  by  an  instrument  which  re- 
served to  R.  not  only  the  rents,  issues,  and  prof- 
its of  the  land  while  he  lived,  but  which  also 
reserved  to  him  the  right  to  dispose  of  the  land 
during  his  lifetime,  it  was  competent  for  him 
thereafter  to  bequeath  to  another  relative  the 
use  of  the  land,  and  the  rents  and  profits  of  the 
same,  for  a  period  of  time  extending  two  years 
after  his  death. 
(Syllabus  by  the  Court.) 


Error  from  district  court,  Washington 
county;  F.  W.  Sturges,  Judge. 

Action  by  Lyman  Lacy,  Jr.,  to  recover  from 
A.  L.  Comstock,  as  executor  of  the  estate  of 
Bernard  Rodgers,  rent  money  for  the  use  of 
land  previously  purchased  by  him.  Defend- 
ants had  Judgment,  and  plaintiff  brings  error. 
Affirmed.  On  July  5, 1887,  Bernard  Rodgen 
owned  a  tract  of  land  and  rented  the  same 
for  three  years  from  March  1,  188S.  at  an 
annual  rental  of  $200,  for  which  three  prom- 
issory notes  were  executed  by  the  tenants 
and  delivered  to  Rodgers.    On  December  27. 

1887,  Bernard  Rodgers  gave  a  portion  of  the 
land  to  his  son,  Charles  D.  Rodgers.  by  an 
Instrument  of  which  the  following  is  a  copy: 
"The  grantor,  Barnett  Rodgers,  also  known 
as  Bernard  Rodgers,  a  widower,  now  of  the 
city  of  Havana,  In  the  county  of  Mason  and 
the  state  of  Illinois,  for  and  in  consideration 
of  one  dollar  and  for  mutual  love  and  affec- 
tion, In  hand  paid,  conveys  and  warrants  to 
Charles  D.  Rodgers,  of  said  city  of  Ha  ram. 
of  the  county  of  Mason  and  the  state  of  Illi- 
nois, the  following  described  real  estate,  to 
wit:  The  southwest  quarter  of  the  northeast 
quarter,  and  the  northeast  quarter  of  thesoota- 
east  quarter,  both  in  section  thirty-two  (32), 
town  four  (4)  south,  range  five  (5)  east,  con- 
taining in  all  80  acres,  more  or  less,  includ- 
ing all  improvements  and  buildings  of  every 
nature  and  kind  in  or  upon  the  same.  The 
grantor  herein  bp  serves,  however,  all  tie 
rents,  Issues,  and  profits  arising  from  said 
premises  during  the  lifetime  of  him,  the 
said  grantor,  and  also  the  privilege  and  right 
to  dispose  of  said  premises  by  deed,  during 
his  lifetime.  In  all  other  respects  this  deed 
of  conveyance  is  absolute.  Situated  In  the 
county  of  Washington,  in  the  state  of  Kan- 
sas; hereby  releasing  and  waiving  all  right 
under  and  by  virtue  of  the  homestead  ex- 
emption laws  of  said  state.  Dated  this  27di 
day  of  December,  A.  D.  1887.  Barnett  Rod- 
gers." This  Instrument  was  acknowledged, 
and  also  filed  for  record  with  the  register  of 
deeds.  On  February  23,  1889,  Bernard  Rod- 
gers died  testate,  and  A.  L.  Comstock  wu 
duly  appointed  as  the  executor  of  his  ia< 
will  and  testament  His  will,  among  other 
bequests,  contained  the  following  -provision: 
"Also  that  my  daughter,  Ellen  Morrissey. 
have  the  rent  of  my  farm  for  three  years. 

1888,  1889,  and  1890,  two  hundred  dollars 
each  year,  after  paying  the  above  legacies 
and  my  funeral  expenses,  and  all  other  jast 
debts."  On  February  28,  1889,  Charles  D. 
Rodgers  conveyed  the  land  given  to  him  by 
Bernard  Rodgers  In  his  lifetime  to  persons 
who  on  March  1,  1890,  conveyed  the  same  to 
Lyman  Lacy,  Jr.  The  parties  to  whom  the 
land  was  rented  used  and  occupied  the 
premises  under  the  lease,  and  had  paid  two 
of  the  rent  notes  before  the  commencement 
of  the  action.  Comstock,  as  executor,  col- 
lected the  note  due  March  1,  1890,  for  |20rt. 
which  he  has  in  his  possession;  and  he  al*> 
holds,  as  such  executor,  the  last  rent  now. 
due  March  1,  189L  At  the  death  of  Bernard 
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Rodgers  these  notes  were  in  possession  of 
and  were  taken  charge  of  by  the  executor  as  a 
part  of  the  personal  estate.  All  of  the  legacies 
mentioned  in  the  will  have  been  fully  paid 
by  the  executor.  Upon  these  facts  the  dis- 
trict court  ruled  that  Lacy  was  entitled  to 
no  part  of  the  rent  money  for  which  he  had 
sued,  and  gave  judgment  in  favor  of  the 
defendants.  The  plaintiff  brings  the  case 
here  for  review. 

Omar  Powell,  for  plaintiff  in  error.  Joseph 
G.  Lowe,  for  defendants  in  error. 

JOHNSTON,  J.  (after  stating  the  facts). 
It  is  contended  that  the  instrument  by  which 
Bernard  Rodgers  conditionally  gave  80  acres 
of  land  to  Charles  D.  Rodgers  operated  as  a 
conveyance  of  the  land  in  praesentl,  and 
that  as  the  use  or  issues  and  profits  are  in- 
cidental, and  follow  the  land,  Charles  D. 
Rodgers  and  his  grantee  are  entitled  to  the 
rents  of  the  same,  or  at  least  to  so  much  of 
the  rents  as  accrued  after  the  death  of  Ber- 
nard Rodgers.  The  instrument,  as  will  be 
seen,  is  not  an  absolute  conveyance.  Ber- 
nard Rodgers  not  only  reserved  the  rents, 
issues,  and  profits  arising  from  the  land 
while  he  lived,  but  he  also  reserved  to  him- 
self the  right  to  dispose  of  the  land  during 
his  lifetime.  It  is  plain  that  the  transfer 
was  not  to  be  effective  until  his  death,  and 
it  is  urged  with  much  plausibility  that  the 
Instrument  Is  testamentary  in  its  character. 
Reed  v.  Hazleton,  37  Kan.  321,  15  Pac.  177; 
Hazleton  v.  Reed,  46  Kan.  73.  26  Pac  450. 
But,  whether  it  is  or  not,  it  is  manifest  that 
the  purpose  of  the  grantor  was  to  reserve 
the  title  to  and  dominion  over  the  land  while 
he  lived.  It  was  his  own  property,  and  he 
was  at  liberty  to  give  it  upon  such  terms  and 
conditions  as  his  judgment  and  desires  might 
prescribe.  As  was  his  right,  he  reserved  to 
himself  the  use  of  the  land,  and  also  the  con- 
trol and  disposition  of  the  same.  It  was 
competent  for  him  to  have  transferred  the 
entire  Interest  in  the  land  by  gift,  grant,  or 
bequest,  and  certainly  he  had  ample  power 
to  make  a  like  transfer  of  the  use  or  rents 
arising  from  the  same.  While  the  title  and 
dominion  of  tne  property  remained  in  him, 
he  bequeathed  to  his  daughter  the  rent  of 
the  farm  for  the  three  years  for  which  It 
had  been  leased.  This  act  was  certainly 
within  the  reserved  power  of  Bernard  Rod- 
gers, and  sufficient,  under  any  view,  to  give 
to  the  daughter  the  use  of  the  land  and  the 
rent  notes  which  had  been  given  for  the 
years  mentioned.  We  think  the  conclusion 
of  the  trial  court  was  just  and  correct,  and 
therefore  its  judgment  will  be  affirmed.  All 
the  justices  concurring. 

(55  Kan.  M) 

LITTLE  v.  BLISS. 
(Supreme  Court  of  Kansas.    April  6,  1895.) 
Replevin— Actio*  on  Bond— Damages. 
1.  Upon  the  dismissal  of  a  replevin  action 
at  the  costs  of  the  plaintiff,  if  the  defendant  does 
v. S9P.no.  10— 65 


not  seek  a  trial  and  judgment  under  the  provi- 
sions of  section  184  of  the  Civil  Code,  he  is  not 
thereby  precluded  of  his  full  remedy  upon  the 
bond. 

2.  Where  the  bond  in  a  replevin  action,  ex- 
ecuted by  the  plaintiff  with  sureties,  provides 
that  the  plaintiff  "shall  duly  prosecute  the  ac- 
tion," the  defendant  is  entitled  to  recover  all 
the  damages  he  has  sustained,  upon  a  breach 
of  that  condition. 

3.  The  amount  of  damages  In  an  action  on 
a  replevin  bond  depends  materially  on  the  right 
of  the  plaintiff  to  the  property.  If  the  plain- 
tiff in  a  replevin  action  fails  to  prosecute  the 
.same,  and  it  is  not  determined  in  that  case  that 
the  right  of  possession  of  the  property  belongs 
to  the  defendant,  then,  in  an  action  on  the  bond, 
if  it  appears  that  the  plaintiff  (defendant  in  re- 
plevin) had  no  title  or  right  of  possession  to  the 
property  when  the  replevin  action  was  com- 
menced and  dismissed,  he  has  sustained  only 
nominal  damages,  and  can  recover  only  such 
damages. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Wyandotte  coun- 
ty; O.  L.  Miller,  Judge. 

Action  by  W.  H.  Bliss  against  A.  W.  Lit- 
tle. Plaintiff  had  judgment,  and  defendant 
brings  error.  Reversed. 

W.  H.  Bliss  commenced  his  action  against 
A.  W.  Little  on  the  28th  day  of  July,  1800, 
alleging  In  his  petition  that  on  August  21,  ' 
1889,  he  was  the  owner  and  in  peaceable  pos- 
session of  certain  personal  property;  that 
Cornelia  Mackey,  falsely  pretending  he  was 
Indebted  to  her  in  a  large  sum,  to  wit,  $237,  . 
and  that  the  same  was  secured  by  mortgage 
on  the  property,  on  August  21,  1889,  de- 
manded possession  of  the  same  from  him, 
which  he  refused  to  comply  with;  that  there- 
upon she  commenced  an  action  In  replevin 
against  him,  in  the  district  court  of  Wyan- 
dotte county,  for  the  possession  of  the  prop- 
erty; that  she  and  defendant  executed  a 
replevin  bond  in  the  usual  form;  that  the 
property  was  taken  from  him  by  the  sheriff,  ■ 
and  delivered  to  Mrs.  Mackey;  that  the  ac- 
tion stood  regularly  for  trial;  that  on  De- 
cember 16,  1889,  it  was  dismissed  for  want 
of  prosecution,  Mrs.  Mackey  not  appearing; 
that  judgment  was  rendered  against  her  for 
the  costs;  that,  since  the  action  was  dis- 
missed, Mrs.  Mackey  has  not  returned  the 
property  to  him,  nor  paid  him  the  value 
thereof,— and  praying  judgment  for  $4,039, 
with  costs.  On  August  18,  1890,  defendant 
answered  the  petition,  denying  each  and  ev- 
ery allegation  not  expressly  admitted.  The 
answer  admitted,  however,  the  execution  of 
the  replevin  bond;  that  the  action  brought 
by  Mrs.  Mackey  was  dismissed  by  the  court 
In  the  absence  of  herself  and  her  attorneys, 
and  that  judgment  was  rendered  against  her 
for  costs;  that  she  did  not  return  the  prop- 
erty, nor  pay  the  value  thereof.  And  the 
allegation  was  added  that  she  had  paid  all 
the  costs,  and  that  neither  the  title  to  the 
property  nor  the  right  of  possession  was  ad- 
judicated In  her  action,  nor  any  return  of  the 
property  awarded  to  Bliss.  Defendant  fur- 
ther alleged  in  his  answer  that  Bliss,  on  April 
8,  1889,  for  value  received,  executed  and  de- 
livered his  promissory  note  to  Mrs.  Mackey, 


Digitized  by 


1026 


PACIFIC  REPORTER,  Vol.  30. 


(Kan. 


payable  one  month  after  date,  In  the  sum 
of  $237,  with  interest  thereon  from  maturity 
at  the  rate  of  10  per  cent  per  annum;  that 
the  note  was  executed  in  and  payable  at 
Kansas  City,  in  the  state  of  Missouri;  that 
a  copy  of  the  note  was  attached  to  the  an- 
swer, as  a  part  thereof;  that,  to  secure  the 
payment  of  the  note,  Bliss  mortgaged  to  Mrs. 
Mackey  all  of  the  personal  property  men- 
tioned in  the  petition;  that  a  copy  of  the 
mortgage  was  attached  to  the  answer,  as  a 
part  thereof;  that  the  mortgage  provided,  if 
the  indebtedness  should  not  be  paid  accord- 
ing to  the  terms  of  the  note,  Mrs.  Mackey 
might  take  possession  of  the  mortgaged 
property,  and  remove  and  sell  the  same,  In 
any  manner  she  should  think  fit,  and,  out 
of  the  proceeds,  pay  the  amount  then  due 
on  the  note,  $45,  attorney's  fees,  and  all  nec- 
essary costs  of  taking  and  caring  for  the 
property.  It  was  also  alleged  that  on  Au- 
gust 21,  1889,  the  mortgage  indebtedness 
was  past  due;  that  Bliss  then  owed  Mrs. 
Mackey  thereon  $237,  with  interest  from  July 
8,  1889;  that  Mrs.  Mackey  on  August  21, 
1889,  and  several  times  prior  and  subsequent 

*to  July  8,  1889,  demanded  of  Bliss  the  pos- 
session of  the  property,  which  he  refused, 
and  that  by  reason  of  the  premises  she  was, 
at  the  date  of  the  commencement  of  the  re- 

■  plevin  action,  entitled  to  the  possession  of 
the  property,  to  sell  and  dispose  of  it  to  satis- 
fy the  mortgage  indebtedness  and  expense  of 
sale;  that  the  replevin  action  was  based  on 
the  note  and  mortgage;  that,  after  obtaining 
possession  of  the  property  in  the  replevin 
action,  Mrs.  Mackey  caused  the  same  to  be 
sold,  under  and  by  virtue  of  the  chattel  mort- 
gage, for  the  best  price  that  could  be  ob- 
tained In  Kansas  City;  and  that  the  same 
brought  $198  only.  There  were  other  alle- 
gations in  the  answer,  relating  to  the  dis- 
missal of  the  replevin  action,  and  abandon- 
ment by  Bliss  of  his  demand  In  the  action 
for  trial  of  right  of  property,  or  for  any  or- 
der for  return  to  him  of  the  property.  Plain- 
tiff filed  no  reply  to  this  answer,  because,  as 
stated  by  his  attorney  on  the  trial,  he  did 
not  consider  a  reply  necessary.  Trial  had 
November  7,  1890,  before  the  court,  with  a 
Jury.  The  jury  returned  a  general  verdict 
for  the  plaintiff  for  $154.34,  and  also  special 
findings  of  fact.  The  defendant  moved  the 
court  to  render  judgment  In  his  favor,  upon 
the  pleadings  and  special  findings,  for  nom- 
inal damages  only.  This  motion  was  over- 
ruled. Defendant  filed  his  motion  to  set  aside 
the  judgment,  for  various  grounds  therein 
stated,  which  was  also  overruled.  Subse- 
quently Judgment  was  rendered  upon  the  ver- 
dict for  the  plaintiff  for  $154.34.  The  de- 
fendant excepted,  and  brings  the  case  here. 

Muckle  &  Winn,  for  plaintiff  in  error.  Hale 
&  Fife,  for  defendant  in  error. 

HORTON,  C.  J.  (after  stating  the  facts). 
Upon  the  trial  it  was  conceded,  and  the  jury 


were  instructed,  that  the  note  and  mortgage 
were  executed  by  W.  H.  Bliss  to  Mrs.  C. 
Mackey  on  the  8th  of  April,  1890.  The  note 
was  for  $237,  payable  May  8,  1889,  with  10 
per  cent  interest  after  maturity.  The  mort- 
gage to  secure  the  note  contained  the  follow- 
ing provisions:  "The  party  of  the  first  part 
[W.  H.  Bliss]  hereby  agrees  to  keep  the  prop- 
erty constantly  Insured  for  the  benefit  of  the 
second  party  [Mrs.  Mackey];  and  if  the  note, 
or  any  part  of  the  same,  or  any  interest  there- 
on, shall  not  be  paid  according  to  the  terms 
thereof,  or  If  the  goods  and  chattels,  or  any 
of  them,  shall  not  in  the  opinion  of  the  party 
of  the  second  part,  be  properly  cared  for,  or 
shall,  in  the  opinion  of  the  party  of  the  sec- 
ond part  become  deteriorated  or  damaged,  or 
if  the  same,  or  any  part  thereof,  shall  be  re- 
moved or  sold,  or  any  interest  therein  be  Id 
any  manner  disposed  of,  or  any  attempt  be 
made  to  remove  or  sell  the  same,  or  any  part 
thereof,  by  the  party  of  the  first  part,  or  any 
other  person,  or  If  any  one  shall  levy  on  said 
goods  and  chattels,  or  any  part  thereof,  then 
and  in  any  of  the  above  events  all  of  the  note 
not  then  paid  shall  become  immediately  due 
and  payable,  and  the  party  of  the  second 
part,  or  her  heirs,  executors,  administrators, 
assigns,  or  authorized  agents,  may  enter  up- 
on the  premises  where  the  goods  and  chattels 
may  be  found,  and  take  possession  of  the 
same,  and  may  remove,  sell,  and  dispose  of 
all  the  property,  or  any  part  thereof,  in  any 
manner  they  shall  think  fit  without  notice  to 
any  one,  and,  out  of  the  proceeds  thereof, 
pay  the  amount  then  due  on  the  note,  to- 
gether with  $45  attorney's  fees,  and  shall  also 
pay  out  of  the  proceeds  of  the  sale  all  the  nec- 
essary costs  Incurred  in  pursuing,  searching 
for,  taking,  removing,  keeping,  storing,  and 
selling  the  property,  and  may  pay  all  the 
Hens  thereon  having  precedence  over  this 
mortgage,  and  shall  pay  the  remainder.  If 
any,  to  the  party  of  the  first  part,  or  his  legal 
representatives."  The  jury  allowed  Bliss,  as 
the  value  of  the  property,  $273.  They  found 
there  was  due  Mrs.  Mackey,  when  the  re- 
plevin suit  was  commenced,  $129.09.  Under 
the  Instructions  of  the  court,  they  deducted 
this  $129.09  from  $273,  leaving  $143.91,  to 
which  they  added  interest  thereon  at  the  rate 
of  6  per  cent,  per  annum  from  August  22, 
1889;  making  $154.34,  the  amount  of  the  gen- 
eral verdict 

Under  the  conceded  facts  and  the  findings 
of  the  Jury,  when  Mrs.  Mackey  brought  her 
action,  on  the  21st  of  August  1889,  to  recover 
possession  of  the  goods  and  chattels  in  con- 
troversy, she  was  entitled,  under  her  mort- 
gage, to  the  possession  of  the  same.  On  De- 
cember 16,  1889,  when  the  replevin  action 
was  called  for  trial,  Mrs.  Mackey  was  also 
entitled,  under  her  mortgage,  to  the  posses- 
sion of  the  property.  It  appears,  when  the 
case  was  called,  W.  H.  Bliss  was  present  by 
his  attorney,  but  neither  Mrs.  Mackey  nor  her 
attorneys  appeared.  Thereupon  the  case  was 
dismissed,  and  the  costs  taxed  to  her.  These 
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she  paid.  When  the  replevin  action  was  dis- 
missed, Bliss,  under  the  provisions  of  section 
184,  Civ.  Code,  might  have  demanded  that 
the  court  proceed  to  inquire  into  the  right  of 
property,  and  the  right  of  his  possession 
thereto.  This  was  not  done.  The  replevin 
case  was  not  tried  upon  its  merits.  Bliss 
failed  to  claim  a  return  of  the  property,  and 
only  a  judgment  for  costs  was  rendered. 
Notwithstanding  the  dismissal,  Bliss  was  not 
precluded  of  his  full  remedy  upon  the  bond. 
One  of  the  conditions  of  the  bond  was  that 
the  plaintiff  "shall  duly  prosecute  the  action." 
This  Is  a  separate  and  Independent  condition. 
Upon  breach  of  that  condition,  Bliss  was  en- 
titled to  recover  all  the  damages  he  had  sus- 
tained. Manning  v.  Manning,  26  Kan.  98. 
As  Bliss  was  Indebted  to  Mrs.  Mackey  upon 
his  note,  secured  by  the  mortgage,  for  about 
$130,  she  was  entitled  to  the  possession  of  the 
property  at  the  time  her  action  was  dis- 
missed. The  amount  of  damages  in  an  ac- 
tion on  a  replevin  bond,  must  depend  mate- 
rially upon  the  right  of  the  plaintiff  bringing 
his  action  to  the  property.  But,  as  it  appears 
the  plaintiff  had  no  legal  title  or  right  of  pos- 
session to  the  property,  he  sustained  no  ac- 
tual damages  by  the  refusal  of  Mrs.  Mackey 
to  deliver  the  same  to  him.  Cobbey  on  the 
Law  of  Replevin  states  the  rule  thus:  "Where 
the  defendant  had  no  title,  he  can  only  re- 
cover nominal  damages  on  the  bond.  In  an 
action  by  the  obligees  against  the  obligors  In 
a  replevin  bond,  where  the  title  to  the  proper- 
ty was  not  determined  in  the  replevin  action, 
and  the  title  thereto  and  the  right  of  posses- 
sion are  in  a  person  other  than  the  obligees, 
they  are  only  entitled  to  nominal  damages." 
Section  1355.  Brookover  v.  Esterly,  12  Kan. 
149;  Wells,  Repi.  p.  254,  §  458;  2  Suth.  Dam. 
46;  Smith  v.  Wliltlng,  100  Mass.  122. 

On  August  6,  1890,  the  defendant  below  of- 
fered, In  writing,  to  confess  judgment  for  one 
dollar  and  costs.  As  plaintiff  was  entitled  to 
judgment  on  the  bond  for  nominal  damages 
only,  he  can  recover  no  costs  since  the  date  of 
that  offer.  It  ought  to  be  observed  that  the 
plaintiff  below  has  not  appeared  In  this  court 
by  brief  or  otherwise.  Judgment  of  the  dis- 
trict court  will  be  reversed,  and  the  cause  re- 
manded, with  direction  to  that  court  to  ren- 
der Judgment  upon  the  findings  of  fact  in  fa- 
vor of  plaintiff  below  for  one  dollar,  and  the 
costs  accruing  to  August  6,  1890.  The  subse- 
quent costs  will  be  taxed  against  him.  All 
the  justices  concurring. 


(55  Kan.  100) 

PARKHURST  v.  FIRST  NAT.  BANK  OF 
CLYDE. 

(Supreme  Court  of  Kansas.    April  6,  1895.) 

Appkai^-»ufficienct  op  Record. 

The  record  in  one  proceeding  in  the  su- 
preme court  cannot  be  made  a  part  of  a  case 
made  in  another  proceeding  in  the  same  court 
by  a  mere  reference,  nor  can  anything  be  con- 


sidered as  a  part  of  such  case  made  unless  It 
is  actually  incorporated  therein. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Cloud  county;  F. 
W.  Sturges,  Judge. 

Action  by  George  L.  Parkhurst  against  the 
First  National  Bank  of  Clyde.  There  was 
judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Kennett,  Peck  &  Matson,  for  plaintiff  in  er< 
ror.  Pulslfer  &  Alexander,  for  defendant  in 
error. 

JOHNSTON,  J.  George  L.  Parkhurst 
brought  an  action  against  the  First  National 
Bank  of  Clyde,  Kan.,  alleging  that  he  was 
the  owner  of  certain  personal  property  which 
he  had  advertised  to  be  sold  at  public  auc- 
tion on  February  15,  1889,  and  that  when 
the  prospective  purchasers  had  assembled, 
and  the  sale  was  about  to  proceed,  the  de- 
fendant bank,  by  Its  agents,  appeared  and 
warned  said  purchasers  that  the  bank  was 
the  owner  or  had  mortgages  upon  the  prop- 
erty advertised  to  be  sold,  and  that  Park- 
hurst had  no  right  to  sell  the  same,  and  that 
those  who  purchased  the  property  would  ac- 
quire no  title  thereto.  It  was  alleged  that 
this  Interference  prevented  the  sale  of  a 
large  part  of  the  property,  and  that  that 
which  was  sold  was  disposed  of  at  a  much 
lower  price  than  It  would  have  sold  for  but 
for  the  action  of  the  defendant  The  defend- 
ant bank  admits  attending  upon  the  sale  and 
warning  purchasers  of  its  interest  In  the 
property,  claiming  that  it  held  mortgages  up- 
on the  same  which  were  unpaid.  A  further 
defense  was  that  in  a  former  action  brought 
by  Parkhurst  against  the  bank  to  recover 
penalties  for  a  refusal  to  discharge  the  chat- 
tel mortgages  held  by  the  bank  covering  the 
same  property  which  the  bank  warned  pro- 
spective purchasers  at  the  public  sale  was 
covered  by  Its  mortgages,  In  which  action  the 
bank  recovered  a  verdict  and  judgment 
against  Parkhurst  It  is  claimed  that  in  that 
action  it  was  fully  litigated  and  determined. 
—First  that  Parkhurst  was  not  the  owner  of 
the  property  In  controversy;  and,  second, 
that  the  mortgages  held  by  the  bank  then 
were  unpaid.  The  trial  court  sustained  the 
defense  of  res  adjudlcata,  and  directed  a  ver- 
dict In  favor  of  the  defendant  An  exception 
was  taken  to  this  ruling,  and  the  cause  has 
been  brought  here  for  review. 

The  defendant  Insists  that  the  record  in 
the  case  Is  so  defective  that  the  rulings  of 
the  trial  court  upon  the  question  of  res  ad- 
judlcata cannot  be  reviewed.  From  the  rec- 
ord It  appears  that  all  of  the  proceedings  in 
the  first  case  were  introduced  In  evidence  in 
this  case,  for  the  purpose  of  showing  what 
had  been  adjudicated  In  the  former  case,  but 
no  part  of  such  proceedings  have  been  In- 
corporated In  the  case  made  before  us.  An 
attempt  was  made  to  bring  them  to  the  at- 
tention of  this  court  by  reference  to  another 
cause  between  the  same  parties  in  the  su- 
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preme  court,  the  record  of  which  Is  alleged 
to  contain  a  copy  of  the  proceedings  that 
was  introduced  In  evidence.  When  the  case 
was  settled,  the  defendant  objected  to  the 
attempt  to  Incorporate  the  records  of  a  cause 
in  another  court  by  a  mere  reference  thereto. 
The  proceedings  in  question  cannot  be  treat- 
ed as  a  part  of  the  record  in  this  case,  nor 
can  they  be  considered  in  this  review.  The 
papers  and  proceedings  to  which  we  are  re- 
ferred, not  having  been  included  in  this  case 
made,  were  never  served  upon  the  bank,  and 
hence  no  amendments  thereto  could  have 
been  suggested  by  it  The  papers  and  pro- 
ceedings were  therefore  never  settled  by  the 
district  court  as  a  part  of  this  case  made. 
The  original  case  made  In  the  other  cause  to 
which  we  are  referred  Is  a  permanent  record 
of  the  supreme  court,  and  there  is  no  au- 
thority to  take  the  same  out  and  place  It  In 
the  control  of  the  district  court.  The  theory 
of  proceedings  in  error  is  that  each  tran- 
script and  case  made  shall  be  complete  In 
itself.  It  has  been  said  that  "each  proceed- 
ing in  error  is  distinct  and  independent  of 
the  other,  and  the  errors  assigned  in  each 
proceeding  are  to  be  determined  upon  Its 
own  record.  In  determining  errors  assigned 
in  this  proceeding,  we  must  look  alone  to  the 
matters  and  things  revealed  by  the  present 
record,  and  cannot  examine  or  be  governed 
by  anything  on  the  flies  of  this  court  in  a 
former  proceeding  in  error,  although  it  was 
brought  to  review  a  former  judgment  ren- 
dered in  this  case."  Railroad  Co.  v.  An- 
drews, 34  Kan.  563,  9  Pac.  213.  If  the  prac- 
tice was  allowed  of  making  cases  by  refer- 
ence to  other  records  in  this  court,  it  would 
follow  that  a  plaintiff  in  error  might  refer  to 
any  record  or  document  on  lile  in  any  of  the 
public  offices  of  the  state,  and  thus  the  court 
would  be  required  to  gather  up  and  consider, 
as  a  part  of  the  case,  that  which  had  never 
been  served  upon  opposing  counsel  nor  set- 
tled by  the  court  as  a  part  of  a  true  and 
correct  case  made.  Such  a  practice,  while  it 
might  lessen  the  trouble  and  expense  of  those 
making  a  case,  would  lead  to  uncertainty 
and  confusion;  but  as  the  issues  and  pro- 
ceedings of  a  cause  can  be  easily  abridged, 
and  may  be  so  tersely  stated  in  a  case 
made,  the  argument  of  convenience  and  ne- 
cessity can  have  little  weight  It  has  been 
held  that  the  evidence  and  proceedings  in  the 
record  of  one  cause  could  not  be  considered 
in  another  and  different  cause  in  an  appel- 
late court,  even  upon  the  stipulation  of  par- 
ties that  It  should  be  considered  in  the  lat- 
ter. Lowe  v.  Riley  (Neb.)  60  N.  W.  96; 
Jungeman  v.  Brewing  Co.,  38  Mo.  App.  458, 
463.  See,  also,  Rich  v.  Starbuck,  45  Ind. 
310;  Mayberry  v.  Morse,  39  Me.  105;  Elliott, 
App.  Proc.  S  197. 

In  the  absence  of  the  evidence  upon  which 
the  decision  of  the  district  court  rests,  we 
cannot  say  that  its  judgment  is  without  sup- 
port. Judgment  affirmed.  All  the  justices 
concurring. 


(55  Kan.  HO 

STATE  v.  KINDIG. 

(Supreme  Court  of  Kansas.    April  6,  198aJ 

Chimin al  Law— Changs  or  Vkkub — Tbial  a 
Certified  Record. 

1.  Where  a  change  of  venue  of  a  crinuaai 
cause  is  actually  made  by  a  district  eoart  t» 
some  other  county  in  the  same  district  in  wbkh 
the  offense  is  alleged  to  have  been  committal 
upon  the  written  application  of  the  defendant 
that  the  minds  of  the  inhabitants  of  the  count; 
in  which  the  cause  is  pending  are  so  prejudiced 
against  him  that  he  cannot  have  a  fair  tral 
therein,  such  order  is  not  fatally  defective  be- 
cause it  omits  to  specify  the  cause  of  remonL 

2.  Where  a  criminal  cause  is  properly  re- 
moved for  trial  from  one  county  to  another 
county  in  the  same  judicial  district,  the  district 
court,  having  jurisdiction  of  the  cause  by  such 
removal,  may  try  the  defendant  upon  a  certiW 
transcript  of  the  record  and  proceedings,  sad 
such  trial  court  has  authority  to  require  the 
defendant  to  plead  to  a  certified  transcript  U 
the  information,  instead  of  upon  the  original  a- 
formation. 

3.  Section  10  of  the  bill  of  rights  guana- 
ties  to  the  accused  in  a  criminal  cause  a  trial 
by  a  jury  of  the  county  or  district  in  whkh  the 
offense  is  alleged  to  have  been  committed.  Ta» 
constitutional  right  or  personal  privilege  may  be 
waived  with  the  consent  of  the  accused,  bax 
this  provision  of  the  bill  of  rights  is  of  the  hian- 
est  iini>ortance,  and,  unless  the  removal  of  tk* 
cause  to  a  county  in  a  different  judicial  district 
is  clearly  shown  by  the  record  to  have  bees 
made  with  the  consent  of  the  accused,  the  re- 
moval is  without  any  authority  of  law. 

4.  The  record  in  this  case  examined,  aad 
held  not  to  show  that  the  accused  waived  bis 
constitutional  right  to  be  tried  within  the  ja<&- 
cial  district  in  which  the  offense  with  which  be 
is  charged  is  alleged  to  have  been  committed. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Thomas  coun- 
ty; Charles  W.  Smith,  Judge. 

R.  O.  Kindlg  was  convicted  of  receiving  a 
deposit  for  his  bank,  knowing  the  bank  to  bt 
insolvent,  and  appeals.  Reversed. 

On  the  7th  of  October,  1893,  an  information 
was  filed  m  the  district  court  of  Decatur  coua- 
ty  charging  R.  O.  Kindlg,  as  cashier  and  nas- 
ager  of  the  State  Bank  of  Oberlin.  with  hav- 
ing on  the  12th  of  July,  1893,  unlawfully  re- 
ceived a  deposit  of  $63.25  for  said  bank,  whea 
he  knew  the  bank  at  that  time  was  insolvent 
At  the  October  term  of  the  court  for  18B 
of  Decatur  county  the  state,  with  leave  of 
the  court,  filed  an  amended  information. 
Thereupon  the  defendant  filed  his  written  ap- 
plication for  the  court  to  grant  him  a  change 
of  venue  to  the  district  court  of  some  other 
county  in  the  Seventeenth  judicial  district  up- 
on the  ground  "that  the  minds  of  the  Inhab- 
itants of  the  county  of  Decatur,  the  county  in 
which  the  said  case  is  now  pending,  are  so 
prejudiced  against  the  defendant  that  a  fair 
trial  cannot  be  had  therein."  This  applka- 
tion  was  supported  by  25  affidavits.  After 
hearing  the  application,  and  being  fuDy  ad- 
vised thereof,  the  court  made  the  following 
order:  "The  venue  of  said  cause  is  changed  t» 
Cheyenne  county,  in  said  Seventeenth  jodidal 
district,  and  the  trial  of  said  cause  is  set  for  u* 
November,  1893,  term  of  said  district  cowl 
sitting  in  and  for  said  county  and  state' 
The  trial  of  the  case  was  continued  from  tf* 
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November  term  of  1893  to  the  April  term  of 
1894.  At  the  April  term  of  the  district  court 
of  Cheyenne  county  for  1894,  and  on  the  5th 
day  of  April,  the  venue  was  changed  from 
Cheyenne  county  to  Thomas  county,  in  the 
Thirty-Fourth  judicial  district.  The  record 
on  that  point  reads:  "Counsel  for  defendant 
thereupon  called  the  court's  attention  to  para- 
graph 5238,  Gen.  St.  Kan.,  and  especially  to 
the  third  clause  thereof,  viz.  that  the  court 
had  heretofore  been  counsel  for  the  state  in 
said  cause.  Thereupon  it  appearing  to,  and 
being  within,  the  knowledge  of  the  judge  pre- 
siding and  the  court  that  theretofore,  as  coun- 
ty attorney  of  Decatur  county,  Kansas,  where 
said  cause  was  originally  begun  and  filed,  as 
such  officer,  he  had  verified,  filed  the  informa- 
tion therein,  and  acted  as  counsel  for  the 
state  in  the  said  cause,  therefore,  and  for  such 
reasons,  it  is  ordered,  considered,  and  adjudg- 
ed by  the  court  that  the  venue  in  said  cause 
be  changed  to  the  county  of  Thomas,  in  the 
state  of  Kansas,  the  same  being  within  the 
Thirty-Fourth  judicial  district  of  the  said 
state.  And  it  is  further  ordered  by  the  court 
that  the  clerk  of  the  district  court  in  and  for 
Cheyenne  county,  Kansas,  forward,  forthwith, 
to  the  clerk  of  the  district  court  of  Thomas 
county,  Kansas,  a  true,  correct,  and  complete 
transcript  of  all  pleadings,  complaints,  in- 
formations, recognizan<ie,  and  -records  of  said 
cause.  To  which  order  of  the  court  the  de- 
fendant then  and  there  asked  an  exception 
to  be  entered."  At  the  June  term  of  the  court 
for  Thomas  county  for  1894,  when  the  state 
attempted  to  offer  evidence,  the  defendant  ob- 
jected to  the  introduction  of  any  testimony, 
upon  the  ground  "that  the  court  had  no  juris- 
diction to  hear  and  try  the  case,  and  also  upon 
the  ground  that  the  jury  were  not  impaneled 
from  the  county  or  district  in  which  the  of- 
fense was  alleged  to  have  been  committed." 
This  objection  was  overruled.  On  the  23d 
day  of  June,  1894,  the  Jury  returned  a  verdict 
of  guilty  against  the  defendant.  Subsequent- 
ly the  defendant  filed  a  motion  in  arrest  of 
judgment,  and  also  for  a  new  trial.  These 
motions  were  overruled.  The  court  sentenced 
the  defendant  to  confinement  to  the  state  peni- 
tentiary for  the  period  of  three  years,  and  also 
adjudged  that  he  pay  the  costs  of  the  prose- 
cution.  The  defendant  appeals. 

Bertram  &  McElroy  and  J.  R.  Hamilton  & 
Son.  for  appellant.  John  T.  Little,  Atty.  Gen., 
and  C.  Angevine,  for  the  State. 

HORTON,  C.  J.  (after  stating  the  facts). 
It  is  insisted  that  the  district  court  of  Chey- 
enne county  had  no  jurisdiction  of  this  case 
on  a  change  of  venue  from  Decatur  county, 
because  the  order  of  removal  was  made  prior 
to  any  plea  to  the  information,  and  because 
the  removal  did  not  specify  the  cause  there- 
for. Section  179  of  the  Criminal  Code  reads: 
"Every  order  for  a  removal  of  any  cause,  un- 
der the  foregoing  provisions,  shall  state 
whether  the  same  is  made  on  the  application 
•Of  the  party  or  on  facts  within  the  knowledge 


of  the  court  or  Judge,  and  shall  specify  the 
cause  of  removal,  and  designate  the  county  to 
which  the  cause  is  removed."  It  is  claimed 
upon  the  part  of  the  state  that  a  plea  of  not 
guilty  was  entered  before  the  application  for 
removal  of  the  cause  was  granted,  but  that 
the  plea  was  unintentionally  omitted  from  the 
record.  This,  however,  is  immaterial.  It  Is 
held  to  be  better  practice  to  arraign  the  de- 
fendant, and  require  him  to  plead  to  the  in- 
formation before  making  an  order  for  a 
change  of  venue;  but  where  the  defendant 
applies  for  the  change,  and  has  the  benefit  of 
arraignment  in  the  county  to  which  the  cause 
is  transferred,  he  has  no  right  to  complain 
that  the  change  was  made  before  his  arraign- 
ment Hudley  v.  State,  36  Ark.  237.  See, 
also,  Ex  parte  Cox,  12  Tex.  App.  665.  As  the 
removal  was  actually  made  upon  the  applica- 
tion of  the  defendant,  and  as  he  had  the  ben- 
efit of  arraignment  in  Cheyenne  county,  there 
was  no  material  error  In  transferring  the  case 
to  that  county  for  trial  before  the  plea  was 
entered.  State  v.  Potter,  16  Kan.  80.  The 
better  rule  Is  that  the  statute  should  be  liter- 
ally complied  with,  and  the  ground  for  a 
change  be  fully  spread  on  the  record.  But  it 
appears  In  this  case  that  the  removal  was  ac- 
tually made  upon  the  written  application  of 
the  defendant,  and  the  showing  made  by  him 
upon  affidavits  that  he  could  not  have  a  fair 
trial  in  the  county  where  the  information  was 
filed.  The  application  of  the  defendant  for  a 
removal  of  the  cause  must  be  read  In  connec- 
tion with  the  order  of  the  court  granting  the 
same,  and  therefrom  It  appears  that  the  re- 
moval was  allowed  upon  the  application  of 
the  defendant,  and  for  the  cause  specified 
therein. 

2.  It  Is  next  Insisted  that  the  district  court 
of  Cheyenne  county  committed  error  In  enter- 
taining jurisdiction  of  the  cause  after  remov- 
al, and  requiring  the  defendant  to  plead  to 
a  certified  transcript  of  the  Information.  Not 
so.  Nothing  but  a  transcript  of  the  record 
and  proceedings  is  authorized  to  be  transmit- 
ted by  the  district  clerk  to  the  county  to 
which  the  case  Is  removed.  State  v.  Riddle, 
20  Kan.  711. 

3.  It  is  further  insisted  that  the  removal  of 
the  cause  from  Cheyenne  county,  In  the  Sev- 
enteenth judicial  district,  to  Thomas  county, 
in  the  Thirty-Fourth  district,  was  without  au- 
thority of  law.  By  section  10  of  the  bill  of 
rights,  a  defendant  in  a  criminal  cause  is 
guarantied  a  trial  by  a  jury  of  the  county  or 
district  in  which  the  offense  is  alleged  to  have 
been  committed.  Undoubtedly  the  provision 
securing  to  the  accused  a  public  trial,  within 
the  county  or  district  In  which  the  offense  is 
committed,  is  of  the  highest  Importance.  It 
prevents  the  possibility  of  sending  him  for 
trial  to  a  remote  district,  at  a  distance  from 
friends,  among  strangers,  and  perhaps  par- 
ties animated  by  prejudices  of  a  personal 
or  partisan  character.  But  a  defendant  may 
waive  his  constitutional  right  or  personal 
privilege  by  his  consent    State  v.  Potter, 
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supra;  In  re  Holcomb,  21  Kan.  628.  Upon 
the  part  of  the  state  it  is  insisted  that  the 
removal  of  the  cause  from  Cheyenne  coun- 
ty to  Thomas  county  was  made  with  the 
consent  of  the  defendant,  and  that  he  can- 
not now  complain.  But  we  do  not  so  read 
the  record.  The  defendant  did  not  make  any 
written  or  oral  application  for  the  removal  of 
the  cause  to  Thomas  county  or  to  any  differ- 
ent district  After  the  cause  had  been  re- 
moved to  Cheyenne  county,  counsel  for  the 
defendant  called  the  court's  attention  to  sec- 
tion 173  of  the  Criminal  Code,  and  especially 
to  the  third  subdivision  thereof,  which  pro- 
vides for  transferring  a  case  to  a  different 
district,  "where  the  Judge  is  in  any  wise  in- 
terested or  prejudiced  or  shall  have  been  coun- 
sel in  the  cause."  But  when  the  court  made 
an  order  removing  the  case  to  Thomas  county 
the  defendant  objected,  and  had  his  exception 
entered  of  record.  Again,  when  the  case  was 
called  for  trial  in  Thomas  county,  the  de- 
fendant raised  the  question  of  the  jurisdiction 
of  the  court,  and  objected  to  that  court  pro- 
ceeding with  the  trial.  Under  paragraph  1965, 
Gen.  St  1889,  of  the  act  concerning  district 
courts,  a  judge  pro  tem.  may  be  selected 
"when  the  judge  is  interested,  or  has  been  of 
counsel  in  the  case  or  subject  matter  thereof, 
or  Is  related  to  either  of  the  parties,  or  oth- 
erwise disqualified  to  sit"  So,  under  the 
statute,  a  defendant  may  be  tried  before  a 
judge  pro  tem.,  where  the  district  judge  is 
disqualified  by  interest  or  otherwise,  or  he 
may,  with  his  consent  have  the  cause  re- 
moved to  a  different  district.  In  this  case 
there  was  no  express  consent  on  the  part  of  the 
defendant  to  have  the  cause  removed  from  his 
district  The  most  that  can  be  said  is  that  he 
consented  inferentlally  to  such  removal  by 
calling  the  court's  attention  to  section  173  of 
the  Criminal  Code.  He  did  not  expressly  re- 
quest that  the  cause  be  transferred  to  a  dif- 
ferent district  under  the  provisions  of  that  sec- 
tion. On  the  other  hand,  he  expressly  objected 
to  the  transfer.  If  counsel  for  the  defendant 
misled  the  court  at  first  in  referring  to  sec- 
tion 173  of  the  Criminal  Code,  defendant  is 
not  concluded,  because  he  objected  to,  the  or- 
der to  transfer.  Before  the  order  of  removal 
was  entered  of  record,  the  court  was  fully  in- 
formed that  the  defendant  did  not  consent 
but  positively  objected  to  having  his  cause 
sent  to  a  different  district.  The  constitu- 
tional guaranty,  securing  to  an  accused  a  trial 
within  the  county  or  district  in  which  the  of- 
fense Is  committed,  ought  not  to  be  annulled 
upon  a  mere  inference  or  implication.  There- 
fore, upon  the  record,  we  cannot  say  that  the 
defendant  consented  to  the  removal  of  the 
cause  to  a  different  district,  or  that  he  waived 
his  constitutional  right  to  be  tried  In  the  dis- 
trict in  which  the  offense  Is  alleged  to  have 
been  committed.  Under  the  provisions  of  the 
constitution  and  the  statute,  the  removal  of 
the  cause  from  Cheyenne  county  to  Thomas 
county,  against  the  objection  of  the  defend- 
ant, was  without  authority  of  law.  The  cause 


is  pending  in  Cheyenne  county,  and  all  pro- 
ceedings subsequent  to  the  attempted  removal 
from  that  county  must  be  ignored.  The  case 
may  proceed  to  trial  in  Cheyenne  county,  as 
if  no  removal  had  been  attempted.  The  judg- 
ment will  be  reversed,  and  cause  remanded 
for  further  proceedings  In  accordance  with 
the  views  herein  expressed.  All  the  justices 
concurring. 


(56  Kan.  124) 
CITY  OP  LARNED  v.  JORDAN. 
(Supreme  Court  of  Kansas.    April  6,  1895.) 
Election  of  Remedies— Insolvent  Bank— Trust 
Fond— Estoppel. 

1.  Where  a  party  has  an  election  between 
two  inconsistent  remedies,  and  with  knowledge 
of  the  important  facts  affecting  his  right  selects 
one  remedy  and  establishes  his  claim,  he  can- 
not subsequently  abandon  such  remedy,  and 
adopt  another. 

2.  Where  a  bank  having  possession  of  a 
trust  fund  belonging  to  a  city,  which  it  had  re- 
ceived On  deposit  from  the  city  treasurer,  makes 
an  assignment  of  all  of  its  property  for  the 
benefit  of  its  creditors,  and  subsequently  the 
city  demands  of  the  city  treasurer  the  payment 
of  the  money,  which  he  deposited  in  the  in- 
solvent bank,  and  when  this  is  refused  also 
makes  a  demand  .upon  the  bondsmen  of  such 
treasurer,  and  thereupon  one  of  the  bondsmen 
presents  to  the  assignee  of  the  bank  a  demand 
for  the  amount  of  the  deposit  and  alleges 
therein  "that  tfre  bank  is  justly  indebted  to 
this  affiant  as  bondsman  for  the  amount  of 
the  deposit  upon  the  following  claim,  to  wit: 
Upon  the  deposit  account  as  above  stated,  in 
the  sum  of  $4,645.18.  which  this  afliant  claims  as 
bondsman  of  F.  J.  Mathias,  city  treasurer  afore- 
said;" and  further  alleges:  "This  certificate  of 
proof  Wing  made  in  behalf  of  Q.  Krooch  and 
the  other  bondsmen  of  said  F.  J.  Mathias,  city 
treasurer:"  and  the  assignee  allows  to  the 
bondsman  the  full  amount  of  the  demand  pre- 
sented by  him,  and  thereafter  issues  to  such 
bondsman  a  check  for  the  amount  of  the  first 
dividend  made  upon  the  claim,  and  the  bonds- 
man turns  this  over  to  the  city  treasurer,  and 
it  is  credited  upon  the  account  of  the  defaulting 
treasurer,— held,  that  the  city  thereby  does  not 
become  a  general  creditor  of  the  insolvent  bank, 
nor  is  it  estopped  from  pursuing  the  trust  fund 
in  the  hands  of  the  assignee  of  such  bank. 

(Syllabus  by  the  Court) 

Error  from  district  court  Pawnee  county; 
S.  W.  Vandlvert,  Judge. 

Action  by  the  city  of  Lamed  against  M.  A 
W.  Jordan,  as  assignee.  Defendant  had  judg- 
ment and  plaintiff  brings  error.  Reversed. 

At  the  general  election  in  April,  1892,  F.  J. 
Mathias  was  elected,  and  in  due  time  quali- 
fied, as  the  treasurer  of  the  city  of  Larned. 
in  this  state.  In  April,  1893,  he  was  elected, 
and  in  due  time  qualified  and  continued  to 
perform  the  duties  of  treasurer,  until  July  1, 
1893,  when  he  resigned.  While  city  treas- 
urer he  was  also  cashier  and  general  man- 
ager of  the  Pawnee  County  Bank,  of  which 
bank  H.  Mathias,  his  father,  was  president: 
G.  Krouch,  vice  president;  and  G.  Hartstein, 
a  stockholder.  On  March  7,  1893,  F.  J.  Ma- 
thias received  the  sum  of  $5,121.74  belonging 
to  the  city,  and  of  his  own  motion,  without 
any  express  authority  from  the  city,  but  with 
the  knowledge  of  the  officers  of  the  Pawnee* 
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County  Bank,  deposited  the  same  in  that 
hank.  The  real  issue  in  the  election  at  which 
Mathlas  was  chosen  city  treasurer  was  wheth- 
er the  city  funds  should  remain  in  the  First 
National  Bank  or  be  transferred  to  the  Paw- 
nee County  Bank.  Upon  the  election  and 
qualification  of  Mathlas,  the  money  was  re^ 
moved  by  him  from  the  First  National  Bank, 
and  immediately  deposited  in  the  Pawnee 
County  Bank  to  the  credit  of  the  city  of 
Lamed,  and  continued  to  be  so  kept  till  the 
failure  of  that  bank.  All  the  city  moneys  re- 
ceived by  him  were  added  to  this  deposit,  and 
all  moneys  paid  out  were  paid  upon  checks 
drawn  by  him  in  the  name  of  the  city  of 
Lamed.  This  was  done  openly,  and  the  city 
officers  knew  of  It  at  the  time,  and  particu- 
larly the  finance  committee,  which  from  time 
to  time  examined  and  audited  Mathlas'  ac- 
counts. The  bank  closed  Its  doors  on  July  1, 
1893,  and  made  an  assignment  M.  A.  W. 
Jordan  was  appointed  assignee  of  the  bank, 
and  was  thereafter  duly  elected  and  qualified, 
and  has  ever  since  been  the  qualified  and  act- 
ing assignee.  Demand  was  made  on  F.  J. 
Mathlas,  as  city  treasurer,  by  the  proper  au- 
thorities, for  the  city  funds  in  his  hands.  He 
was  unable  to  comply  with  the  demand,  and 
it  was  then  ascertained  that  he  had  defaulted 
to  the  amount  of  $4,645.18.  Plaintiff,  as  one 
of  the  creditors  of  the  bank,  was  duly  noti- 
fied 'of  the  time  fixed  for  the  election  of  a  per- 
manent assignee,  and  was  also  duly  notified  of 
the  time  and  place  of  allowing  claims  against 
the  estate.  F.  J.  Mathlas,  as  city  treasurer, 
gave  a  bond  to  the  city,  with  G.  Krouch,  H. 
Mathlas,  and  G.  Hartsteln  as  sureties,  and 
after  the  assignment  G.  Krouch,  as  bonds- 
man, appeared  and  made  proof  of  a  claim 
against  the  bank  as  follows:  "State  of  Kan- 
sas, Pawnee  County— ss.:  Personally  appear- 
ed before  me,  the  undersigned,  a  notary  pub- 
lic In  and  for  said  county  and  state,  G. 
Krouch,  of  Larned,  Kan.,  who,  being  duly 
sworn,  says  that  he  is  one  of  the  bondsmen 
of  F.  J.  Mathlas,  city  treasurer,  who  deposited 
the  money  in  his  hands  in  said  bank,  as  city 
treasurer,  to  the  credit  of  Larned  city;  that 
the  city  of  Larned  has  demanded  the  money 
of  this  affiant,  as  city  treasurer's  bondsman; 
that  the  Pawnee  County  Bank,  of  Larned, 
Kansas,  is  justly  indebted  to  this  affiant  as 
bondsman  in  the  sum  of  four  thousand  six 
hundred  and  forty-five  dollars  and  18  cents, 
upon  the  following  claim,  to  wit:  Upon  the 
deposit  account,  as  above  stated,  in  the  sum 
of  $4,645.18,  which  this  affiant  claims  as 
bondsman  of  F.  J.  Mathlas,  city  treasurer 
aforesaid;  this  certificate  of  proof  being  made 
In  behalf  of  G.  Krouch  and  the  other  bonds- 
men of  said  F.  J.  Mathlas,  city  treasurer.  All 
of  which  is  due  and  payable  to  himself  alone, 
he  having  given  no  indorsements  or  assign- 
ments of  the  same,  or  any  part  thereof;  and 
he  further  says  that  he  knows  of  no  set-off  or 
other  legal  or  equitable  defense  to  said  claim, 
or  any  part  thereof.  Name,  G.  Krouch.  Resi- 
dence, Larned,  Ks.    Sworn  to  and  subscribed 


before  me  this  6th  day  of  December,  A.  D. 
1893.  Witness  my  hand  and  notarial  seal. 
[Seal.]    George  W.  Finney,  Notary  Public." 

This  proof  was  filed  with  M.  A.  W.  Jordan, 
as  assignee,  and  by  him  allowed  as  such  as- 
signee, on  December  6,  1893.  On  the  13th 
day  of  January,  1894,  the  assignee  declared  a 
dividend  of  10  per  cent;  This  dividend,  upon 
the  claim  allowed  to  G.  Krouch,  amounting  to 
$464.51,  was  paid  January  15,  1894,  by  a 
check  of  M.  A.  W.  Jordan,  as  assignee,  to  G. 
Krouch,  bondsman.  This  was  turned  over  to 
T.  McCarthy,  as  city  treasurer,  who  succeed- 
ed F.  J.  Mathlas,  and  it  was  credited  on  the 
account  of  F.  J.  Mathlas,  the  defaulting  treas- 
urer. On  the  23d  day  of  January,  1894,  the 
city  of  Larned  brought  an  action  on  the  offi- 
cial bond  of  Mathlas,  as  city  treasurer,  which 
suit  was  subsequently  dismissed  by  it  On 
August  11, 1894,  while  the  action  on  the  bond 
was  pending,  the  plaintiff  having  learned 
that  another  dividend  was  about  to  be  de- 
clared by  the  assignee,  and  without  making 
any  demand  upon  the  assignee  to  be  made  a 
preferred  creditor,  and  without  tendering  back 
to  the  assignee  the  amount  received  from  G. 
Krouch,  the  bondsman  of  F.  J.  Mathlas,  com- 
menced this  action,  and  procured  a  restrain- 
ing order  to  be  served  upon  the  assignee,  en- 
Joining  him  from  declaring  or  paying  such 
dividend  or  any  other  until  the  further  order 
of  the  court  Issues  were  Joined,  and  the  case 
tried  at  the  September,  1894,  term  of  the 
court  without  a  Jury.  Judgment  was  ren- 
dered for  the  defendant  The  plaintiff  ex- 
cepted, and  brings  the  case  here. 

G.  P.  Cline  and  Ady,  Peters  &  Nicholson, 
for  plaintiff  in  error.  W.  H.  Vernon  and  F. 
D.  Smith,  for  defendant  In  error. 

HORTON,  0.  J.  It  Is  admitted  In  this  case 
that  the  money  deposited  in  the  Pawnee 
County  Bank  was  a  trust  fund,  and  never  be- 
longed to  the  bank.  It  is  further  admitted 
that  the  assets  of  the  bank  came  into  the 
hands  of  M.  A.  W.  Jordan,  as  assignee,  im- 
pressed with  the  trust.  Myers  v.  Board,  51 
Kan.  87,  32  Pac.  658.  It  seems  also  to  be  ad- 
mitted upon  the  part  of  the  defendant  below 
that  it  would  have  been  possible  for  the  plain- 
tiff, at  the  time  the  assignee  took  charge  of 
the  assets  of  the  Pawnee  County  Bank,  to 
have  maintained  this  action  to  subject  all  of 
such  assets  to  the  payment  of  the  trust  fund; 
but  it  is  contended  that  the  city  had  another 
remedy,  which  it  elected  to  pursue,  and,  hav- 
ing made  a  choice  between  two  inconsistent 
remedies,  It  Is  estopped  to  claim  the  other. 
The  contention  is  that,  after  the  city  received 
notice  of  the  time  and  place  of  allowing  de- 
mands against  the  estate  of  F.  J.  Mathlas, 
the  defaulting  treasurer,  due  proof  of  the  ac- 
count of  the  city  against  Mathlas  was  made 
for  the  city  of  Larned;  that  this  was  allowed 
to  it  as  a  general  creditor;  that  subsequently 
the  city,  as  a  creditor  of  the  bank,  received  a 
dividend  of  $464.51;  that  it  still  retains  this 
money,  and  cannot  now  claim  the  deposit 
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made  by  F.  J.  Math  las  as  a  trust  fund.  If  it 
were  true  that  the  city,  through  its  proper 
officials,  had  presented  to  the  assignee  of  the 
Pawnee  County  Bank  a  demand  on  account 
of  the  deposit  as  a  general  creditor,  and  had 
obtained  an  allowance  of  any  part  thereof, 
then,  having  made  an  election  with  a  knowl- 
edge of  the  important  facts  affecting  its 
rights,  it  could  not  abandon  its  first  election, 
and  adopt  the  opposite  remedy.  Plow  Co.  v. 
Rodgers,  53  Kan.  743,  37  Pac.  111.  But  in 
this  case  neither  the  city  of  Lamed,  nor  Its 
city  treasurer,  nor  any  of  its  officers,  present- 
ed any  demand  to  the  assignee  of  the  bank 
for  allowance.  The  city  demanded  the  mon- 
ey due  from  F.  J.  Mathias  of  G.  Krouch  and 
other  bondsmen,  and  G.  Krouch  presented  to 
the  assignee  his  demand,  alleging  "that  the 
bank  is  justly  indebted  to  this  affiant,  as 
bondsman,  for  the  amount  of  the  deposit, 
upon  the  following  claim,  to  wit:  Upon  the 
deposit  account,  as  above  stated,,  in  the  sum 
of  $4,645.18,  which  this  affiant  claims  as 
bondsman  of  F.  J.  Mathias,  city  treasurer 
aforesaid";  and  further  alleging:  "This  cer- 
tificate of  proof  being  made  in  behalf  of  G. 
Krouch  and  the  other  bondsmen  of  said  F. 
J.  Mathias,  city  treasurer,— all  of  which  Is 
due  and  payable  to  himself  alone."  Krouch 
did  not  attempt  in  the  presentation  of  his  de- 
mand to  act  for  the  city,  or  to  present  any 
claim  or  demand  in  behalf  of  the  city.  No 
allowance  was  made  to  the  city  of  Larned  by 
the  assignee.  The  assignee  allowed  the  de- 
mand of  G.  Krouch  only.  Whether  this  al- 
lowance was  properly  made  or  not  by  the  as- 
signee we  need  not  now  inquire.  The  city 
of  Larned  could  not  obtain  any  dividend 
from  the  assignee  upon  the  allowance  made 
to  Krouch,  and,  when  the  dividend  was  paid 
by  the  assignee,  the  check  was  not  made  to 
the  city  or  to  its  city  treasurer,  or  to  any  offi- 
cer of  the  city.  The  assignee,  In  accordance 
with  the  proof  of  the  demand  of  Krouch,  is- 
sued to  him  a  check  for  the  10  per  cent  divi- 
dend, amounting  to  $464.51.  This  was  turn- 
ed over  to  the  city  treasurer,  and  credited 
upon  the  account  If  Krouch,  as  a  bondsman 
of  F.  J.  Mathias,  had  paid  $100  or  any  other 
sum  to  the  city  treasurer  to  satisfy  a  part  of 
the  indebtedness  of  F.  J.  Mathias,  it  would 
have  been  the  duty  of  the  city  treasurer  to 
have  accepted  the  same  and  properly  credited 
it  This  is  all  that  was  done,  according  to 
the  record  as  presented.  There  is  nothing  In 
the  record  showing  that  the  city  of  Larned 
considered  Itself  a  creditor  of  the  Pawnee 
County  Bank,  or  ever  presented  any  demand 
or  ratified  the  proof  of  any  demand  made  by 
any  other  person  to  the  assignee  of  the  bank, 
as  a  creditor.  Therefore  it  does  not  appear 
from  the  record  that  the  city  of  Larned  has 
attempted  to  pursue  two  inconsistent  reme- 
dies. In  fact  the  city  has  declined  to  be 
recognized  as  a  general  creditor  of  the  bank. 
By  accepting  the  check  issued  to  G.  Krouch, 
as  bondsman,  and  applying  this  upon  its  ac- 
count with  F.  J.  Mathias,  the  city  did  not 


adopt  the  demand  of  Krouch  as  an  allow- 
ance to  the  city.  McLeod  v.  Evans,  66  Wis. 
401,  28  N.  W.  173,  214;  City  of  Leavenworth 
v.  Rankin,  2  Kan.  357.  The  assignee  of  the 
bank  did  not  recognize  the  city  as  a  creditor 
in  allowing  the  demand  of  Krouch,  and  did 
not  recognize  the  city  as  a  creditor,  or  en- 
titled to  the  allowance  or  to  any  part  of  the 
dividend  thereon,  when  it  made  its  first  divi- 
dend payable  to  G.  Krouch,  bondsman.  Un- 
less Krouch  pays  voluntarily  to  the  city 
the  dividends  that  he  may  receive  upon  his 
demand,  the  city,  even  if  it  had  not  en- 
joined the  payment  of  further  dividends, 
could  not  obtain  any  part  thereof.  Upon 
the  authority  of  Myers  v.  Board,  51  Kan.  87, 
32  Pac.  658,  the  judgment  will  be  reversed, 
and  cause  remanded  for  a  new  trial  All 
the  Justices  concurring. 


(56  Kan.  288) 

FT.  SCOTT,  W.  &  W.  RY.  CO.  et  aL  r. 
SPARKS. 

(Supreme  Court  of  Kansas.   April  6,  1895.) 
Injort  to  Passenger— Contract  of  Carriage. 

1.  A  written  contract  with  a  railway  com- 
pany, signed  by  the  shipper  of  live  stock,  provid- 
ing that  such  shipper,  while  being  carried  upon 
the  train  transporting  his  stock,  shall  remain 
in  the  caboose  car  attached  to  the  train  while 
the  same  is  moving,  is  valid  and  binding  be- 
tween the  parties  thereto.  Such  a  contract  is  a 
reasonable  one,  intended  for  the  safety  and  con- 
venience of  the  shipper,  as  well  as  for  the  pro- 
tection of  the  railway  company  carrying  him. 
It  does  not  contravene  any  law  or  a  sound  public 
policy. 

2.  The  admitted  facts  and  the  special  find- 
ings of  the  jury  examined,  and  held  thereon  that 
S.,  a  shipper  of  live  stock,  who  had  signed  a 
written  contract  with  the  railway  company  to 
remain  in  the  caboose  ear  attached  to  the  train 
carrying  his  stock,  while  the  same  was  moving, 
is  not  entitled  to  recover  for  injuries  received  by 
him  while  voluntarily  standing  or  walking  up- 
on a  moving  car,  in  violation  of  the  terms  of  his 
contract.  , 

(Syllabus  by  the  Court) 

Error  from  district  court,  Harvey  county; 
L.  Houk,  Judge. 

Action  by  J.  H.  Sparks  against  the  Ft 
Scott,  Wichita  &  Western  Railway  Company 
and  the  Missouri  Pacific  Railway  Company 
for  personal  injuries.  Plaintiff  had  judg- 
ment and  defendants  bring  error.  Reversed. 

On  the  13th  day  of  July,  1883,  J.  H.  Sparks 
commenced  his  action  against  the  Ft  Scott, 
Wichita  &  Western  Railway  Company  and 
the  Missouri  Pacific  Railway  Company  to  re- 
cover $50,000  for  personal  Injuries  which  he 
alleged  resulted  to  him  from  the  negligence  of 
the  companies.  Trial  had  at  the  February 
term  of  the  court  for  1890,  before  the  court 
with  a  jury.  On  the  3d  day  of  March,  1890, 
the  jury  returned  a  verdict  in  favor  of 
the  plaintiff  and  against  the  defendants  for 
$10,000,  and  also  made  special  findings  of 
fact  In  writing.  On  the  3d  of  March,  1890, 
the  railway  companies  filed  their  motions  for 
judgment  In  their  favor  upon  the  special  find- 
ings of  the  jury  notwithstanding  the  gen* 
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eral  verdict  These  motions  were  overruled. 
Thereupon  the  railway  companies  filed  their 
motions  for  a  new  trial  containing  the  usual 
statutory  grounds.  These  motions  were  heard 
on  the  20th  of  May,  1890,  and  overruled. 
Thereupon  the  court  rendered  judgment  in 
favor  of  J.  H.  Sparks  and  against  the  railway 
companies  for  $10,000,  with  costs  taxed  at 
$382.64/  The  railway  companies  excepted, 
and  bring  the  case  here. 

J.  H.  Richards  and  C.  E.  Benton,  for  plain- 
tiffs in  error.  J.  D.  Houston  and  W.  H. 
Boone,  for  defendant  In  error. 

HORTON,  C.  J.  (after  staring  the  facts). 
The  Ft  Scott,  Wichita  &  Western  Railway 
Company  on  the  18th  day  of  May,  1888,  made 
a  written  contract  with  J.  H.  Sparks  to  trans- 
port eight  car  loads,  consisting  of  107  head  of 
cattle  and  75  hogs,  from  Conway  Springs,  In 
this  state,  via  Kansas  City,  Mo.,  to  Chicago, 
111.,  and  to  carry  Sparks  on  the  train  in  which 
his  stock  was  taken.  The  contract  was  signed 
by  Sparks  and  C.  M.  Stewart,  the  agent  of 
the  railway  company,  in  duplicate.  One  was 
delivered  to  Sparks  prior  to  the  shipment  of 
the  stock,  and  the  other  was  retained  by  the 
agent  of  the  railway  company.  The  contract 
contained  the  following  provisions:  "For  the 
consideration  aforesaid,  the  said  second  party 
hereby  further  agrees  that  the  said  persons  in 
charge  of  said  stock  under  this  contract  shall 
remain  in  the  caboose  car  attached  to  the 
train  while  the  same  Is  In  motion,  and  that 
whenever  such  persons  shall  leave  the  caboose 
car,  or  pass  over  or  along  the  cars  or  track, 
they  shall  do  so  at  their  own  risk  of  personal 
injury  from  every  cause  whatever,  and  that 
the  said  first  party  shall  not  be  required  to 
stop  or  start  Its  trains  or  caboose  cars  from 
depots  or  platforms,  or  to  furnish  lights  for 
the  accommodation  or  safety  of  such  persons." 
At  the  date  of  the  contract  the  stock  was  ship- 
ped from  Conway  Springs,  and  Sparks  had 
accompanying  him  James  M.  Harper,  J.  A. 
Fowler,  J.  O.  Dudley,  and  R.  F.  Hargrove,  as 
attendants  of  the  stock.  The  train  consisted 
of  11  cars  of  stock,  a  caboose,  an  engine,  and 
tender.  Between  Conway  Springs  and  El 
Dorado,  Sparks  and  bis  men  rode  In  the  ca- 
boose car  attached  to  the  train,  arriving  at 
El  Dorado,  In  this  state,  the  end  of  a  division, 
about  8  o'clock  p.  m.,  on  the  18th.  The  train 
stopped  at  the  station,  with  the  engine  at  the 
water  tank.  Sparks  was  a  regular  shipper  of 
stock  over  the  road,  and  had  general  knowl- 
edge of  the  depot  and  yards  at  the  station. 
Before  their  arrival  at  El  Dorado,  Sparks  and 
his  men  were  notified  that  they  would  have 
to  change  cabooses.  Sparks  got  out  of  the 
caboose  after  the  train  had  come  to  a  full 
•top,  and  started  with  Harper  and  their  lug- 
gage for  the  outgoing  caboose.  After  the  ar- 
rival of  th*  train  at  El  Dorado  the  incoming 
caboose  was  detached  from  the  tram,  and 
placed  on  a  switch  north  of  the  main  track. 
The  outgoing  caboose  was  located  on  a  switch 
south  of  the  main  track,  and  400  to  600  feet 


from  the  point  where  the  Incoming  caboose 
stopped.  This  caboose  had  a  red  light  on  the 
outside  at  its  west  end.  There  was  only  one 
track— the  main  track— between  the  Incoming 
caboose  and  the  outgoing  caboose.  There 
were  no  switch  engines  or  trams  moving  at 
the  time  in  the  yards  at  the  station,  except 
the  train  carrying  Sparks'  stock.  Main  street 
near  the  passenger  depot  and  not  far  from 
where  the  west  end  of  the  stock  train  stopped 
on  Its  arrival  at  the  station,  was  lighted  by 
an  electric  arc  light  and  there  was  light  at 
the  depot  and  other  parts  of  the  yards.  The 
direction  of  the  outgoing  caboose  was  pointed 
out  to  Harper,  who  was  with  Sparks.  The 
latter,  with  Harper,  walked  eastward  in  the 
direction  of  the  outgoing  caboose  from  200  to 
300  feet  This  caboose  was  from  200  to  300 
feet  further  east  While  proceeding  on  their 
way  in  the  direction  of  the  outgoing  caboose, 
they  came  up  to  the  main  stock  train.  They 
mounted  with  their  luggage  to  the  top  of  the 
nearest  car,  directly  after  which  they,  to- 
gether with  the  other  three  attendants,  were 
transferred  to  the  point  of  the  outgoing  ca- 
boose. They  got  on  the  top  of  the  stock  car 
about  four  minutes  after  leaving  the  incoming 
caboose  'James  M.  Harper,  a  witness  for 
plaintiff  below,  testified,  among  other  things, 
as  follows:  "Q.  If  any  one  suggested  that 
you  get  on  top  of  the  car  that  you  did  finally 
get  onto,  who  made  the  suggestion  to  get  up 
there?  A.  Mr.  Sparks.  Q.  State  fully  how 
he  came  to  make  this  suggestion,— the  circum- 
stances of  It  A.  That  If  we  got  on  top  of 
the  car  in  which  the  stock  was  loaded  we 
would  run  no  chance  of  being  left  and  he  was 
not  certain  as  to  the  caboose  we  were  to  get 
into.  Q.  I  will  ask  you  to  state  If  you  didn't 
Insist  on  going  and  getting  into  the  caboose. 
A.  There  was  an  argument  a  little  contro- 
versy, between  Mr.  Sparks  and  me  as  to  what 
caboose  we  would  get  into.  I  was  going  to 
the  caboose  myself,  and  he  said  to  get  on  the 
train,  and  we  would  not  be  left  Q.  What 
car  did  you  get  onto?  A.  A  car  belonging  to 
the  Missouri  Pacific  Q.  Where  was  this  car? 
A.  This  car  was  east  of  the  caboose  which  we 
were  on.  Q.  How  far  east?  A.  Well,  I 
should  judge  about  a  block  and  a  half,— a 
block,  possibly.  Q.  What  did  Mr.  Sparks  do 
after  you  got  on  top  of  the  car?  A.  Mr. 
Sparks  went  on  ahead  to  look  after  the  cattle 
Just  immediately  after  we  got  on.  Q.  When 
the  train  was  backed  back  on  to  the  caboose, ' 
where  was  Mr.  Sparks?  A.  He  was  on  top  of 
the  box  car.  Q.  And  when  you  climbed  onto 
it?  A.  Yes,  sir.  Q.  How  many  persons  np 
there  at  that  time?  A  I  am  not  certain 
whether  all  five  were  up  or  not  on  top  of  that 
box  car.  Q.  What  did  you  do  immediately 
after  the  train  was  coupled  on  to  the  caboose? 
A.  We  put  our  provisions  into  the  caboose,— 
provisions  and  luggage.  Q.  How  did  you  do 
that?  A.  We  handed  them  down  from  the 
top  of  the  car  to  a  person  standing  at  the  end 
of  the  caboose,  receiving  them  Into  the  ca- 
boose.   Q.  What  did  you  do  next— what  did 
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Mr.  Sparks  do?  A.  He  went  forward  to  look 
after  the  cattle.  Q.  After  you  had  backed  up 
to  the  caboose  or  before?  A.  I  think  after 
we  had  backed  on  to  the  caboose;  but,  how- 
ever, I  am  not  certain  on  that  point  Q. 
When  you  had  gotten  your  luggage  down, 
what  did  you  do  next?  A.  We  got  on  top  of 
the  caboose.  We  were  getting  Into  the  ca- 
boose, or  went  to  get  In  at  the  top.  Q.  Mr. 
Sparks  was  on  top  of  the  caboose  at  this  time? 
A  Yes,  sir.  Q.  What  became  of  Mr.  Sparks? 
A.  Mr.  Sparks  was  knocked  off.  Q.  By  what? 
A.  By  the  bridge.  Q.  What  part  of  the 
bridge?  A.  The  west  end  of  the  bridge.  Q. 
What  part  of  the  west  end?  A.  The  south 
part  of  the  west  end.  Q.  What  was  that,— 
what  was  there?  A.  The  framework  of  the 
bridge.  Q.  Was  there  a  brace  there?  A. 
Yes,  sir.  Q.  What  struck  him?  A.  I  think 
It  was  the  brace.  Q.  What  became  of  him 
when  he  was  knocked  off?  A.  He  fell  down 
on  the  framework  of  the  bridge." 

Sparks  testified,  among  other  things,  as  fol- 
lows: "Q.  Did  you  have  a  conversation 
with  Mr.  Harper  about  getting  upon  that 
cattle  car,  and  didn't  he  tell  you  that  he 
wanted  to  go  on  the  caboose?  A.  I  don't  re- 
member whether  he  did  or  not;  'I  think  I 
had  some  conversation  with  him,  no  doubt 
Q.  And  he  wanted  to  go  on  down  to  the 
caboose?  A.  Yes,  sir.  Q.  And  you  said,  *No; 
we'll  get  upon  the  box  car,  and  then  we 
will  be  sure  to  find  our  car'?  A.  Yes,  sir. 
Q.  And  then  you  got  upon  top  of  the  box 
car.  Did  you  get  up  immediately  after  this 
conversation  was  had?  A.  Yes,  sir.  Q.  How 
soon  after  this  conversation  was  had  before 
you  got  up?  A  I  don't  remember  just  how 
long.  I  suppose  It  was  done  quick,  of  course. 
Q.  Well,  about  how  long  after  this  conversa- 
tion was  It  that  you  got  upon  this  box  car,— 
how  long  before  you  went  to  get  up?  A.  I 
couldn't  scarcely  form  an  idea  what  length 
of  time  or  what  the  conversation  consisted 
of.  Q.  Don't  you  remember  before  going  on 
the  train  of  the  employes  telling  you  that 
before  you  got  there,  there  would  be  a  ca- 
boose waiting?  A  I  don't  remember  their 
telling  us,  but  I  knew  they  had  to  have  a 
caboose  to  take  us  on.  Q.  Well,  don't  you 
remember  of  their  telling  you  that?  A.  I 
don't  remember  It  A  man  wouldn't  have  to 
ask  that  question.  Q.  You  knew  there  was 
always  a  caboose  there  to  take  you  on?  A. 
Yes.  Q.  And  that  the  caboose  was  generally 
on  the  house  track?  A.  Yes,  sir;  on  the  east 
end.  Q.  On  what  Is  called  the  'house 
track'?  A.  I  don't  know  about  the  track. 
Q.  Well,  it  Is  a  track  that  runs  from  the 
back  of  the  depot  on  the  south  side  of  the 
yard.  A.  I  couldn't  say;  I  hadn't  time  to 
locate  the  depot  Q.  You  had  been  there  fre- 
quently? A.  Yes,  sir.  Q.  You  knew  the  or- 
dinary distance  between  these  cabooses?  A. 
Yes;  I  knew  about  how  long  the  switches 
were.  Q.  After  you  got  on  top  of  that  car, 
what  became  of  you?  A.  Well,  they  handed 
down  the  luggage,— some  of  the  other  fel- 


lows,—and  went  In,  and  I  and  another  party 
heard  a  number  of  hogs  squealing  like  thm 
was  steers  laying  on  them,  and  we  started 
to  go  and  see  about  them,  but  saw  we  were 
not  able  to  do  It  and  Immediately  started 
back,  and  the  other  party  got  in.  I  woaid 
have  got  In,  I  suppose,  if  It  hadn't  been  fw 
the  bridge.  One  man  got  in  ahead  of  n». 
Q.  And  you  stood  there  and  was  waiting  hd- 
tll  they  had  got  In,  and  out  of  your  way?  A 
Yes,  sir.  Q.  Were  you  standing  with  your 
back  to  the  engine?  A.  Yes,  sir.  Q.  Look- 
ing down  towards  the  caboose?  A.  Yes,  sir. 
Q.  Ready  to  get  in?  A.  Yes;  I  was  standing 
ready  to  get  In.  Q.  How  far  was  that  from 
the  place  they  hitched  on  to  the  caboose?  A 
I  couldn't  say  certainly;  not  very  far,— & 
yards  or  such  a  matter.  Q.  At  about  what 
rate  were  the  trains  running?  A.  Quite  a 
lively  rate.  I  couldn't  say  how  fast  It  was 
down  grade,  and,  of  course,  it  was  doable 
quick.  Q.  What  became  of  you?  A.  WeJL 
that's  as  far  as  I  know.  Q.  Well,  where  do 
you  remember  of  being?  A-  They  brought 
me  back  home  to  Conway  Springs." 

When  Sparks  was  knocked  off  of  the  top  of 
the  caboose  he  was  severely  injured.  Under 
the  written  contract  between  the  Ft  Scott. 
Wichita  &  Western  Railway  Company  and 
Sparks,  the  latter  was  required  to  "remain 
in  the  caboose  car  attached  to  the  train 
while  the  same  is  In  motion."  This  waa  a 
reasonable  contract  It  was  intended  for 
the  safety  and  convenience  of  Sparks,  who 
was  a  passenger,  as  well  as  for  the  prota.- 
tion  of  the  railway  company.  It  does  not 
contravene  any  law  or  a  sound  public  policy. 
We  perceive  no  good  reason  why  its  pro- 
visions may  not  be  fully  enforced.  Goggia 
v.  Railroad  Co.,  12  Kan.  416;  Spragne  t. 
Railway  Co.,  34  Kan.  351,  8  Pac  465;  Ex- 
press Co.  v.  Foley,  46  Kan.  457,  26  Pac  653: 
Railway  Co.  v.  Langdon,  92  Pa.  St  21: 
O'Donnell  v.  Railroad  Co.,  59  Pa.  St  238: 
Creed  v.  Railroad  Co.,  86  Pa.  St  139.  dis- 
tinguished; Sedgwick  v.  Railroad  Co.  (Iowa- 
34  N.  W.  790;  Bates  v.  Railroad  Co.  (Mass.) 
17  N.  E.  638. 

Sparks,  when  he  climbed  upon  the  top  of 
the  car  attached  to  the  stock  train,  and 
stood  there  or  walked  upon  the  top  of  tb* 
cars  while  the  train  was  In  motion,  was 
not  only  In  a  place  of  obvious  danger,  bot 
was  also  violating  the  express  terms  of  his 
written  contract  Railroad  Co.  Lindley,  42 
Kan.  714,  22  Pac.  703;  Player  v.  Railway 
Co.,  62  Iowa.  723,  16  N.  W.  347;  Marteosen 
v.  Railroad  Co.  (Iowa)  15  N.  W.  570;  Gold- 
stein y.  Railway  Co.  (Wis.)  1  N.  W.  37;  2 
Wood,  Ry.  Law,  pp.  1109-1114,  |  304;  Rail- 
way Co.  v.  Langdon,  supra;  Railway  Co.  t. 
Miles,  13  Am.  &  Eng.  B,  Cas.  10;  Thorop- 
Carr.  265. 

Upon  the  admitted  facts  and  the  findings 
of  the  jury,  Sparks  cannot  recover  for  hb 
Injuries  which  resulted  from  his  oceuprtor 
voluntarily  a  place  of  danger  on  the  top  of 
a  moving  car  or  train,  in  violation  of  *J 
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terms  of  his  contract.  Railway  Co.  v.  Lang- 
don,  supra;  Sedgwick  v.  Railroad  Co.,  supra; 
Bates  v.  Railroad  Co.,  supra. 

It  is  suggested  on  the  part  of  the  plaintiff 
below  that  he  could  not,  under  the  terms  of 
his  contract,  pass  over  or  along  the  tracks  at 
El  Dorado  from  the  incoming  and  the  out- 
going caboose  without  violating  his  contract, 
and  therefore  that  he  had  the  privilege  of 
climbing  upon  the  top  of  the  car  to  ride  to 
the  outgoing  caboose.  The  cabooses  were  only 
400  or  500  feet  apart,  and  Sparks  had  walked 
about  half  of  that  distance  In  the  direction 
of  the  outgoing  caboose  before  he  got  on  top 
of  the  car.  There  was  no  necessity  for  his 
crossing  any  switch  to  get  to  the  outgoing 
caboose,  and  the  only  track  between  the  two 
cabooses  was  the  main  one.  The  jury  found 
that  there  were  no  other  trains  in  the  yards 
of  the  railway  company  at  El  Dorado  after 
Sparks  reached  there,  except  the  train  carry- 
ing his  stock,  and  the  Jury  also  found  that 
there  were  no  switch  engines  passing  back 
and  forth  or  running  in  the  yards.  There- 
fore Sparks  Incurred  no  risk  of  any  personal 
Injury  in  walking  from  the  Incoming  to  the 
outgoing  caboose.  The  yards  of  the  railway 
company  at  the  station,  upon  the  night  of 
his  injury,  were  not  a  place  of  obvious  or  ap- 
parent danger.  The  court  Instructed  the  ju- 
ry: "In  this  case  it  is  not  denied  that  the 
plaintiff  signed  a  contract  of  shipment  or  bill 
of  lading,  expressly  providing  that  he  would 
remain  in  the  caboose  car  attached  to  the 
train  while  it  was  in  motion,  and  that  this 
agreement  was  binding  upon  the  plaintiff, 
and  would  be  sufficient  to  prevent  a  recov- 
ery by  him  upon  the  admitted  facts,  unless 
It  were  shown  that  there  was  either  some 
actual  necessity  which  impelled  him  after 
the  train  arrived  at  El  Dorado  to  climb  to 
the  top  of  a  stock  car,  and  remain  in  that 
position  until  the  time  of  the  accident,  or 
some  apparent  necessity,  under  the  surround- 
ing circumstances,  which  would  have  led  a 
man  of  ordinary  caution  and  prudence  to  do 
as  he  did."  This  instruction  was  mislead- 
ing upon  the  facts  disclosed  upon  the  trial. 
It  is  true  that  Sparks  testified  that  while 
walking  in  the  direction  of  the  outgoing  ca- 
boose some  one  said,  "Let's  go  on  top."  But 
neither  Sparks  nor  any  other  witness  testi- 
fied that  this  exclamation  came  from  the  con- 
ductor or  any  one  In  charge  of  the  train. 

Again,  an  attempt  is  made  to  excuse  the 
conduct  of  Sparks  in  violating  his  contract, 
because  the  conductor,  before  arriving  at  El 
Dorado,  informed  him  and  his  men  that  he 
was  in  a  hurry,  and  would  not  stop  over  five 
minutes  at  the  station  (see  Railway  Co.  v. 
Elliott,  5  C.  C.  A  347,  55  Fed.  949),  and  that 
It  had  been  his  custom  upon  other  occasions 
to  climb  on  top  of  the  cars  and  ride  to  the 
outgoing  caboose.  It  appears  that  the  stock 
train  was  much  longer  at  El  Dorado  than 
five  minutes,  and  it  also  appears  that,  at  the 
Instance  of  Sparks,  the  conductor  made  a 
change  of  three  cars  containing  his  stock, 


which  were  at  the  front  end  of  the  train 
when  it  arrived  at  the  yards,  to  the  end  of 
the  train,  and  next  to  the  outgoing  caboose. 
During  the  time  these  cars  were  being  shift- 
ed In  the  trains,  Sparks  was  on  top  of  one  of 
the  cars  shifted.  He  did  not  request  the 
conductor,  or  any  of  the  trainmen,  to  give 
him  more  time  to  walk  from  one  caboose  to 
the  other,  and  he  made  no  request  concern- 
ing his  stock  or  the  train  not  complied  with. 
The  trial  court  did  not  rest  this  case  with 
the  jury  upon  any  custom  of  the  railway 
company  transporting  stockmen  on  the  top  of 
cars  from  one  caboose  to  another  at  El  Dora- 
do. On  the  other  hand,  the  court  observed 
to  the  Jury  that  this  custom  "could  not  of  it- 
self justify  or  excuse  the  plaintiff  for  assum- 
ing any  extrahazardous  position."  But  it 
does  not  appear  that  when  Sparks  or  other 
persons  rode  upon  the  top  of  cars,  with  the 
consent  of  the  trainmen,  they  had  contracted 
In  writing  not  to  do  so.  But,  waiving  all 
this,  the  contract  in  this  case  is  controlling. 
Its  terms  cannot  be  set  aside  by  mere  usage 
or  custom.  Mason  v.  Railway  Co.,  27  Kan. 
83;  Warren  v.  Railway  Co.,  37  Kan.  409,  15 
Pac.  601;  Railroad  Co.  v.  Estes,  37  Kan.  715, 
16  Pac.  131;  Railroad  Co.  v.  Womack  (Ala.) 
4  South.  619;  1  Thomp.  Neg.  453-459;  Fer- 
guson v.  Railway  Co.,  58  Iowa,  293,  12  N.  W. 
293;  Kroy  v.  Railroad  Co.,  32  Iowa,  357; 
Golf  v.  Railway  Co.  (Wis.)  58  N.  W.  409; 
Clark  v.  Railroad  Co.,  36  N.  Y.  138. 

We  are  referred  to  Railroad  Co.  v.  Horst, 
93  U.  S.  291,  as  favorable  to  a  recovery  by 
the  plaintiff  below.  In  that  case  the  con- 
ductor in  charge  of  the  train  commanded  the 
shippers  to  get  out  of  the  caboose  and  go  on 
top  of  the  cars.  In  this  case  there  is  no 
claim  that  Sparks  was  commanded  by  the 
conductor  to  go  on  top  of  the  cars.  This 
case  differs  from  the  Horst  Case.  Here  was 
a  written  contract  that  Sparks  should  remain 
In  the  caboose  while  the  car  was  In  motion. 
Not  so  In  the  Horst  Case.  Upon  the  admit- 
ted facts  and  the  findings  of  the  jury,  the 
Judgment  will  bef  reversed,  and  cause  re- 
manded, with  direction  to  the  district  court 
to  render  judgment  for  the  plaintiffs  in  error, 
defendants  below.  All  the  justices  concur- 
ring. 


(55  Kan.  104) 

DIEBOLD  SAFE  &  LOCK  CO.  v.  HUSTON 
et  al. 

(Supreme  Court  of  Kansas.  April  6,  1895.) 
Sale— Wabrantt— Parol  Evidence. 
Plaintiffs  orcered  from  the  defendant  a 
No.  4  fireproof  safe.  The  order  was  in  writ- 
ing. It  contained  no  reference  to  a  warranty. 
A  safe  was  delivered  in  compliance  with  the 
order,  and  received  and  used  by  the  plaintiffs 
to  store  valuable  papers.  The  building  in  which 
it  was  kept  was  afterwards  destroyed  by  fire, 
and  some  of  the  contents  of  the  safe  were  con- 
sumed. Held:  (1)  That  parol  evidence  was  in- 
admissible to  prove  a  warranty  made  at  the  time 
the  order  was  given;  (2)  that  the  words  "fire- 
proof safe"  do  not  imply  a  warranty  of  the 
quality  of  the  safe,  or  that  it  will  protect  its 
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contents  from  fire  for  any  definite  period  or  un- 
der any  given  circumstances 
(Syllabus  by  the  Court) 

Error  from  district  court,  Nemaha  county; 
R.  C.  Bassett,  Judge. 

Action  by  Huston  fk  Breeding  against  the 
Dlebold  Safe  &  Lock  Company.  Plaintiffs 
had  judgment,  and  defendant  brings  error. 
Reversed. 

This  case  was  commenced  before  a  justice 
of  the  peace  of  the  city  of  Seneca,  and  the 
plaintiffs  obtained  judgment  for  $172  and 
costs.  The  defendant  appealed  to  the  dis- 
trict court,  where  an  amended  petition  was 
filed,  alleging,  in  substance,  that  the  plain- 
tiffs, or  or  about  the  25th  of  July,  1889,  pur- 
chased of  the  Diebold  Safe  &  Lock  Company 
a  No.  4  Diebold  safe,  which  was  represented 
and  guarantied  to  be  fireproof,  for  which, the 
plaintiffs  agreed  to  pay  $72,  one-fourth  cash, 
and  the  balance  In  three  equal  payments; 
that  on  the  18th  day  of  January,  1890,  the 
building  In  which  the  safe  was  situated  was 
burned,  and  the  contents  of  the  safe,  con- 
sisting of  notes  and  accounts,  contracts,  and 
other  valuable  papers,  contained  In  said  safe, 
were  burned;  and  asking  judgment  for  $247. 
J.  L.  Breeding,  one  of  the  plaintiffs,  testi- 
fied that  "the  agent  warranted  it  to  be  fire- 
proof. He  stated  that  the  company  always 
did  that;  that  they  guarantied  all  their 
safes."  He  also  testified  that  at  the  same 
time  a  duplicate  contract  was  entered  Into 
for  the  purchase  of  the  safe.  The  one  of 
these  duplicates  signed  by  the  plaintiffs  was 
introduced  In  evidence,  and  reads  as  follows: 
"Seneca,  July  23,  1889.  Brinmall  &  Harri- 
son, General  Agents,  Diebold  Safe  and  Lock 
Company:  Please  send  me  as  soon  as  con- 
venient one  No.  4  fireproof  safe,  approximate 
size  inside  19  inches  high,  15  inches  wide, 
12  inches  deep,  as  per  page  8  of  Illustrated 
catalogue,  and  plan  of  Interior  as  specified 
on  back  of  this  order.  Marked  to  Huston 
&  Breeding,  town  of  Seneca,  county  of  Nem- 
aha, state  of  Kansas.  Ship  via  town  of  St. 
Joseph,  and  rent  same  (to  undersigned  on 
following  terms:  F.  O.  B.  cars  in  Seneca, 
Kas.  $72.00,  as  follows:  $18.00  upon  ar- 
rival; balance  in  3  notes,  of  $18.00  each, 
due,  respectively,  in  3,  6,  &  9  months  from 
shipment  Said  safe  to  be  one  of  your  latest 
styles,  with  all  your  latest  improvements, 
and  to  be  as  per  illustrated  catalogue.  Front 
of  safe  to  be  a  dark  wine  color,  and  finished 
in  gold,  and  to  be  nicely  finished  and  orna- 
mented in  your  latest  style.  This  order  sub- 
ject to  the  approval  of  Brlntnall  &  Harri- 
son. All  notes  given  are  to  bear  interest  at 
the  rate  of  eight  per  cent,  per  annum.  It  is 
agreed  above  sums  are  to  be  paid  as  rent  for 
said  safe.  When  the  full  amount  of  $72.00 
is  paid,  you  are  to  give  me  a  bill  of  sale  of 
safe.  If  note  Is  not  forwarded  to  you  at 
the  expiration  of  twenty  days  from  date  of 
Invoice,  all  rent  shall  become  due  at  the  ex- 
piration of  thirty  days  from  date  of  bill,  and 
agree  to  accept  and  pay  draft  of  amount 


mentioned  below,  and  are  not  to  countermand 
or  attempt  to  annul  this  contract  It  is 
agreed  that  the  title  of  said  safe  shall  not 
pass  until  notes  are  paid  or  safe  paid  for  in 
cash,  but  shall  remain  your  property  until 
that  time.  In  default,  of  payment  of  said 
rent,  you  or  your  agent  may  take  possession 
of  and  remove  said  safe  without  legal  pro- 
cess. Nothing  but  shipment  or  delivery  con- 
stitute an  acceptance  of  this  contract  It  is 
also  hereby  expressly  agreed  and  understood 
that  the  foregoing  embodies  all  the  agree- 
ments made  between  us  In  any  way,  hereby 
waiving  all  claims  of  verbal  or  other  agree- 
ments of  any  nature  not  embodied  In  this 
contract  I  hold  a  duplicate  copy  of  above 
contract  Agents  not  authorized  to  make  col- 
lections. Amount  $72.00.  Truly  yours,  Hus- 
ton &  Breeding.  Witness:   ."  The  jury 

rendered  a  verdict  in  favor  of  the  plaintiffs 
for  $247,  for  which  amount  the  judgment 
was  entered.  The  defendant  brings  the  case 
to  this  court 

Samuel  K.  Wood  worth,  for  plaintiff  in  er- 
ror. E.  Q.  Wilson,  for  defendants  in  error. 

ALLEN,  J.  (after  stating  the  facts).  The 
plaintiff  testified  to  an  oral  warranty  that 
the  safe  was  fireproof,  by  the  agent  of  the 
defendant.  It  will  be  observed  that  the 
written  order  for  the  safe,  made  at  the  time, 
expressly  provides  that  the  title  should  re- 
main in  the  defendant  until  the  full  pur- 
chase price  should  be  paid.  The  evidence 
shows  that  $18  was  paid  at  the  time  of  the 
delivery  of  the  safe,  and  that  the  first  note 
was  afterwards  paid.  At  the  time  of  the 
fire,  two  notes  still  remained  unpaid,  and 
the  title  to  the  property,  therefore,  was  still 
in  the  defendant.  There  could  not  then,  be 
a  technical  warranty  of  the  article  sold.  It 
is  not  necessary,  however,  to  nicely  inquire 
Into  the  difference  In  the  mode  of  recovering 
damages  for  a  breach  of  warranty  and  those 
resulting  from  the  use  of  an  article  fur- 
nished for  a  particular  purpose  under  a  bail- 
ment The  only  question  we  deem  it  neces- 
sary to  decide  is  whether,  under  the  testi- 
mony, any  such  warranty  was  made  ns 
would  entitle  the  plaintiffs  to  recover  irre- 
spective of  the  technical  question.  It  ap- 
pears from  the  plaintiff's  own  evidence  that 
the  agreement  which  he  entered  into  with 
the  agent  of  the  safe  and  lock  company  was 
reduced  to  writing.  Oral  evidence,  there- 
fore, is  inadmissible  to  vary  or  enlarge  its 
terms.  Drake  v.  Dodsworth,  4  Kan.  160; 
Brenner  v.  Luth,  28  Kan.  581;  Hopkins  v. 
Railway  Co.,  29  Kan.  544;  Furneaux  v.  Es- 
terly,  36  Kan.  539,  13  Pac.  824;  Windmill 
Co.  v.  Piercy,  41  Kan.  763,  21  Pac.  793;  Wil- 
lard  v.  Ostrander,  46  Kan.  591,  26  Pac.  1017. 

It  is  clear  that  the  safe  was  delivered  to 
the  plaintiffs  in  compliance  with  the  terms 
of  the  written  order.  Does  this  order  con- 
tain what  in  law  amounts  to  a  warranty? 
There  are  no  words  in  it  of  express  war- 
ranty.   Does  an  order,  however,  for  a  fire- 
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proof  safe,  Imply  a  warranty?  It  Is  con- 
tended that  this  Is  a  case  of  a  sale  of  an 
article  of  the  vendor's  manufacture  for  a 
particular  purpose,  and  Imports  a  warranty 
that  it  is  reasonably  fit  for  that  purpose, 
and  free  from  latent  defects  arising  in  the 
process  of  manufacture,  and  not  disclosed 
to  the  vendee.  In  the  case  of  Lukens  v. 
Frleund,  27  Kan.  604,  it  appeared  that  the 
defendant  was  a  miller;  that  two  copper 
clasps  accidentally  fell  into  some  bran  which 
was  so  id  to  the  plaintiff.  The  clasps  were 
swallowed  by  one  of  the  plaintiffs  cows, 
and  killed  her.  It  was  held  that.  In  the 
absence  of  express  warranty,  the  plaintiff 
could  not  recover  for  his  cow.  The  second 
clause  of  the  syllabus  reads  as  follows: 
"While,  when  an  article  is  ordered  from  a 
manufacturer,  to  be  by  him  manufactured 
for  a  specific  and  understood  purpose,  there 
Is  In  some  cases  an  Implied  warranty  that 
the  article,  when  manufactured,  will  be  rea- 
sonably fit  for  the  purpose  Intended,  yet, 
when  a  purchase  Is  made  from  him  of  a 
specific  and  completed  article,  he  is  to  be 
regarded  as  a  dealer,  and  his  liability  de- 
termined accordingly."  There  is  nothing  In 
this  case  indicating  that  the  safe  purchased 
by  the  plaintiffs  was  manufactured  special- 
ly for  them,  but  the  fair  inference  Is  that 
it  was  one  of  a  kind  of  safes  which  the  de- 
fendants manufactured  for  sale  to  whomso- 
ever would  buy.  It  Is  designated  in  the  or- 
der as  a  "No.  4  fireproof  safe,"  and  the  order 
provides  that  it  shall  be  one  of  the  defend- 
ant's latest  styles  and  Improvements;  thus 
clearly  indicating  that  It  is  one  of  a  kind  of 
safes  manufactured  by  the  safe  and  lock 
company.  "There  is  in  America  an  implied 
warranty  of  identity;  namely,  that  the  ar- 
ticle shall  be  of  the  kind  or  species  It  pur- 
ports to.  be  or  is  described  to  be,— that  Is, 
that  the  article  delivered  shall  be  the  same 
thing  contracted  for."  BenJ.  Sales  (6th  Ed.) 
636.  This  proposition  is  illustrated  in  the 
following  cases:  In  Hensbaw  v.  Robins,  0 
Mete.  (Mass.)  83,  a  sale  and  bill  of  parcels 
of  two  cases  of  indigo  was  made.  It  was 
shown  that  the  article  paid  for  and  delivered 
was  not  indigo  at  all,  but  composed  of  Prus- 
sian blue,  chromate  of  iron,  and  potash,  and 
worthless  for  any  purpose.  It  was  held  that 
the  description  of  the  article  Inserted  In  the 
bill  of  parcels  amounted  to  a  warranty  that 
the  article  was  such  as  represented.  In 
Hawkins  v.  Pemberton,  51  N.  Y.  198,  It  was 
held  that  the  sale  of  an  article  as  blue 
vitriol  amounted  to  a  warranty  that  It  was 
such.  In  Wolcott  v.  Mount,  36  N.  J.  Law, 
262,  It  was  held  that  a  sale  of  seed  which 
the  seller  said  was  early  strap-leaf,  red-top 
turnip  seed  was  equivalent  to  a  warranty 
that  It  was  such,  and  that  the  purchaser 
might  recover  the  difference  between  the 
market  value  of  the  crop  raised  and  the 
same  crop  from  such  seed  as  was  ordered. 
In  White  v.  Miller,  71  N.  Y.  118,  it  was  held 


that,  on  a  sale  of  "large  Bristol  cabbage 
seed"  to  a  market  gardener,  there  was  an 
implied  warranty  that  the  seed  was  not  only 
raised  from  such  stock,  but  free  from  any 
latent  defect  arising  from  the  mode  of  culti- 
vation, and  would  produce  that  kind  of  cab- 
bage. In  Jones  v.  George,  61  Tex.  345,  It 
was  held  that  a  sale  by  a  druggist  to  a 
planter  of  an  article  as  Paris  green  implied 
a  warranty  that  It  was  that  substance. 

There  is  no  doubt,  under  the  authorities, 
that  the  article  sold  must  answer  In  kind  to 
the  description  under  which  it  is  sold,  and 
that  there  is  an  implied  warranty  that  the 
article  delivered  is  such  an  article  as  the 
name  under  which  it  Is  sold  indicates.  When, 
however,  the  question  arises  whether  an  ar- 
ticle is  of  a  particular  quality  or  degree  of 
excellence,  unless  it  Is  designated  -  by  some 
term  which  Is  descriptive  of  the  article  and 
calls  for  a  particular  quality,  the  general 
rule  Is  that  no  warranty  of  quality  will  be 
Implied.  In  Wolcott  v.  Mount,  supra,  It  was 
said:  "In  general,  the  only  contract  which 
arises  on  the  sale  of  an  .article  by  a  descrip- 
tion, by  its  known  designation  In  the  market. 
Is  that  it  Is  of  the  kind  specified."  In  Wln- 
sor  v.  Lombard,  18  Pick.  57,  It  was  held 
that,  where  a  large  number  of  barrels  of 
mackerel  branded  under  the  inspection  laws 
as  No.  1  and  No.  2  mackerel  were  sold  In 
the  spring  with  that  description  of  them  In 
•the  bill  of  parcels,  it  was  not  a  warranty 
that  the  mackerel  were  free  from  rust,  al- 
though It  appeared  that  mackerel  affected  by 
rust  are  not  considered  as  No.  1  and  No.  2. 
In  Gossler  v.  Refinery,  103  Mass.  83,  it  was 
held  that  "one  who  agreed  to  sell  - 'Manilla 
sugar*  to  refiners,  and  delivered  to  them 
what  is  usually  called  In  commerce  by  that 
name,  can,  In  the  absence  of  fraud,  misrep- 
resentation, or  warranty,  recover  the  agreed 
price,  though  the  article  delivered  contained 
more  Impurities  than  sugar  known  under 
that  name  usually  does."  The  case  of  Shls- 
ler  v.  Baxter,  10%Pa.  St  443,  seems  to  be  op- 
posed to  White  v.  Miller,  supra,  holding  that 
the  sale  of  seed  as  Wakefield  cabbage  seed 
did  not  amount  to  a  warranty  that  it  was 
such,  but  was  a  representation  as  to  quality. 
In  Towell  v.  Gatewood,  2  Scam.  22,  a  bill 
of  sale  of  good  first  and  second  rate  tobacco 
was  made.  The  court  refused  to  treat  this 
as  a  warranty,  but  rather  as  an  expression 
of  opinion  as  to  the  quality  of  the  article 
sold,  concerning  which  the  buyer  should 
have  relied  on  bis  own  judgment  or  obtained 
an  express  warranty.  'The  mere  description 
of  iron  sold  as  mill  iron  in  a  bill  rendered  to 
the  purchaser  will  not  amount  to  a  warran- 
ty that  the  same  is  of  the  quality  or  grade 
described,  but  will  be  regarded  as  a  mere 
statement  or  expression  of  opinion  as  to  the 
quality."  Iron  Works  v.  Moore,  78  111.  65. 
See,  also,  Ryan  v.  Ulmer,  108  Pa.  St  332; 
Dounce  v.  Dow,  64  N.  Y.  411.  In  Praley  v. 
Dlspham,  10  Pa.  St  320,  it  was  held  that 
a  sale  bill  of  superior  sweet-scented  Ken- 
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tacky  leaf  tobacco  affords  no  evidence  from 
which  the  jury  may  Infer  a  warranty  that 
it  Is  either  superior  or  sweet  scented.  The 
case  of  Shaw  v.  Smith,  45  Kan.  334,  25  Pac. 
880,  was  on  a  contract  for  the  sale  of  flax- 
seed, which  the  buyer  agreed  to  sow,  and  sell 
the  crop  to  the  seller  on  certain  terms  stated 
in  the  contract.  The  seed  proved  worthless, 
and  did  not  grow.  It  was  held  that  under 
the  contract,  and  In  view  of  the  purposes  for 
which  it  was  purchased,  the  buyer  might  re- 
cover as  upon  a  warranty.  In  that  case  the 
purposes  of  the  contract  did  not  enfd  with 
the  delivery  of  the  seed  to  the  buyer,  for  he 
was  obligated  to  sow  the  seed,  and  to  sell  the 
crop  which  It  might  produce  to  the  vendor. 
Under  such  a  contract,  it  was  held  that  a 
warranty  of  the  fitness  of  the  seed  for  the 
purposes  specified  In  the  contract  would  be 
Implied. 

In  the  case  under  consideration  the  plain- 
tiffs ordered  a  fireproof"  safe.  There  is  no 
proof,  nor  was  It  in  fact  claimed  at  the  trial, 
that  the  article  delivered  did  not  answer  the 
description;  that  is,  that  it  was  not  such  an 
article  as  is  generally  known  and  designated 
as  a  "fireproof  safe."  The  evidence  shows 
that  it  was  manufactured  and  placed  on  the 
market  in  the  same  way  that  other  fireproof 
safes  were  made.  "Fireproof"  is  defined  by 
Webster:  "Proof  against  fire;  incombusti- 
ble." The  case  of  Hlckey  v.  Morrell,  102  N. 
Y.  454,  7  N.  E.  321,  was  an  action  against  a. 
warehouseman  to  recover  for  goods  destroyed 
by  fire  in  a  warehouse  represented  to  have 
a  fireproof  exterior.  It  appeared  that  the 
window  frames  and  sash  were  wooden,  and 
that  there  were.no  outside  shutters,  and  It 
was  held  that  the  building  could  not  be 
deemed  fireproof.  In  the  course  of  the  opin- 
ion it  is  said:  "Here  the  allegation  is. that 
the  exterior  of  the  building  is  fireproof.  It 
necessarily  refers  to  the  quality  of  the  ma- 
terial out  of  which  it  is  constructed,  or  which 
forms  its  exposed  surface.  To  say  of  any 
article  it  Is  fireproof  conveys  no  other  idea 
than  that  the  material  out  of  which  it  is 
formed  is  incombustible."  In  the  case  of  In- 
surance Co.  v.  Hird,  4  Tex.  Civ.  App.  82,  23 
S.  W.  303,  in  an  action  on  a  fire  Insurance 
policy  which  stipulated  "that  the  assured 
would  keep  his  books  in  a  fireproof  safe,  and 
that  In  case  of  loss  he  would  produce  the 
books,  and  on  failure  to  so  produce  them  the 
policy  would  become  void.  The  books  were 
in  good  faith  kept  in  a  safe  of  the  kind  gen- 
erally known  and  reputed  as  fireproof,  but 
which  failed  to  preserve  them  from  destruc- 
tion by  fire.  Held,  that  the  insured  had  not 
warranted  the  safe  to  preserve  the  books,  and 
that  he  complied  with  the  condition." 

It  is  not  claimed  in  this  case  that  the  safe 
Itself  was  constructed  of  combustible  mate- 
rials, nor  that  it  was  burned,  or  even  great- 
ly damaged  by  fire.  The  plaintiffs  seek  to 
recover  solely  for  damages  resulting  from  the 
burning  of  articles  deposited  in  the  safe. 
There  was  no  contract  or  representation  with 


reference  to  the  degree  of  heat,  or  the  length 
of  time  when  exposed  to  a  fire,  against  which 
the  safe  would  afford  protection.  Safes  de- 
nominated as  "fireproof"  are  made  of  various 
sizes,  capacities,  and  styles.  If  the  outside 
be  made  of  iron,  while  that  metal  is  com- 
monly regarded  as  incombustible,  because  it 
will  not  burn,  It  yet  is  not  indestructible  by 
fire.  It  is  a  matter  of  common  knowledge 
that  iron  will  melt  when  subjected  to  a  suf- 
ficient degree  of  heat.  To  imply  a  warranty 
that  the  safe  would  protect  Its  contents 
against  any  given  exposure  to  fire,  we  think, 
would  be  to  Imply  a  warranty  of  quality, 
and  that  altogether  indefinite  in  its  terms, 
and  imposing  a  liability  which  might  be  im- 
mensely disproportionate  to  the  sum  re- 
ceived. The  recovery  in  this  case  was  for 
more  than  three  times  the  price  of  the  safe. 
We  are  of  the  opinion  that  it  was  Incumbent 
on  the  plaintiffs  to  inspect  the  safe,' when 
they  received  it,  for  the  purpose  of  ascertain- 
ing whether  it  was  of  the  kind  specified  in 
the  order;  that,  if  It  was  so,  no  warranty  of 
quality  was  implied,  and  no  recovery  can  be 
had  for  the  destruction  of  its  contents.  The 
judgment  is  reversed. 


(55  Kan.  81) 

ANDERSON  et  al.  v.  CONNECTICUT  MUT. 
LIFE  INS.  CO.  et  al. 
(Supreme  Court  of  Kansas.   April  6,  1805.) 
Appeal— Excessive  Jodgmext —  Opikiox  bt  Su- 
preme Coobt. 

1.  The  objection  that  the  judgment  is  ex- 
cessive in  amount  will  not  be  considered  on  ap- 
peal, where  it  was  not  raised  by  motion  for  a 
new  trial. 

2.  Under  Laws  1805,  c.  — ,  §  16,  an  opinion 
by  the  supreme  court  need  not  be  prepared  and 
filed  in  a  cause  when  that  court  deems  it  unnec- 
essary to  do  so. 

Error  from  district  court,  Lyon  county; 
Charles  B.  Graves,  Judge. 
.  Action  between  John  C.  Anderson  and  oth- 
ers and  the  Connecticut  Mutual  Life  In- 
surance Company  and  others.  On  the  Judg- 
ment rendered,  error  Is  brought.  Affirmed. 

J.  G.  Hutchison,  for  plaintiff  in  error.  E. 
W.  Cunningham,  for  defendants  in  error. 

PER  CURIAM.  This  was  a  foreclosure 
proceeding  in  which  the  mortgagors  and  the 
second  mortgagee  were  defendants.  The 
court  determined  that  the  mortgage  first 
made  was  a  prior,  subsisting  mortgage,  and 
declared  it  to  be  a  first  lien  upon  the  mort- 
gaged land.  Several  objections  are  made  to 
the  rulings  of  the  court,  but  in  them  we 
find  nothing  of  a  substantial  character,  or 
which  is  deserving  of  special  comment. 
There  was  abundant  legal  evidence  to  sus- 
tain the  finding  of  the  court,  and  the  claim 
that  the  amount  of  recovery  was  too  large 
is  not  available,  for  the  reason  that  it  was 
not  alleged  as  a  cause  for  a  new  trial. 

Under  the  recent  act  of  the  legislature,  a 
full  opinion  and  syllabus  are  not  required  in 
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every  case,  and  are  only  required  to  be  pre- 
pared and  published  where  the  decisions  will 
add  something  to  the  jurisprudence  of  the 
state,  and  are*  deemed  to  be  of  sufficient 
value  for  publication.  Laws  1805,  c.  — ,  8 
16.  The  judgment  of  the  district  court  will 
be  affirmed. 


(54  Kan.  781) 

CHICAGO,  B.  &  Q.  R.  CO.  v.  BOARD  OF 
COM'RS  OF  ATCHISON  COUNTY  et  al. 
(Supreme  Court  of  Kansas.  April  6,  1895.) 

Taxation— Excessive  Assessment— Recovery  or 
Excess. 

L  Adams  v.  Beman,  10  Kan.  37,  and  Chal- 
liss  v.  Rigg,  30  Pac.  190,  49  Kan.  119,  distin- 
guished. 

2.  In  1893  the  property  of  the  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  in  Atchi- 
son county  was  assessed  by  the  state  board  of 
railroad  assessors  at  its  true  and  actual  value. 
The  city  and  township  assessors  of  that  coun- 
ty, upon  an  agreement  entered  into  between 
themselves,  assessed  in  1893  all  of  the  other 
property  of  the  connty  at  25  per  cent,  of  its 
true  value;  and  the  property  of  the  county,  ex- 
cept the  railroad  property,  was  taxed  in  1893 
upon  such  25  per  cent,  assessment.  Subse- 
quently the  railroad  company  tendered  to  the 
county  treasurer  of  Atchison  county  the  full 
amount  of  all  of  the  state  taxes  which  were  lev- 
ied on  its  property,  and  also  an  amount  for  "the 
county  and  other  taxes  equal  to  that  assessed 
on  other  property  of  the  county,  and  then 
brought  its  action  to  enjoin  the  county  authori- 
ties from  collecting  the  remainder.  Held,  that 
the  railroad  company  is  entitled  to  an  injunction 
to  restrain  the  collection  of  the  illegal  excess. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  county; 
W.  D.  Webb,  Judge. 

Action  for  an  injunction  by  the  Chicago, 
Burlington  &  Quincy  Railroad  Company 
against  the  board  of  county  commissioners 
of  Atchison  county  and  others.  Defendants 
had  judgment,  and  plaintiff  brings  error. 
Reversed. 

This  action  was  brought  on  the  5th  day  of 
January,  1894,  by  the  Chicago,  Burlington  & 
Quincy  Railroad  Company  against  the  board 
of  county  commissioners  of  the  county  of 
Atchison,  and  J.  C.  McCully,  as  treasurer  <f 
Atchison  county,  to  enjoin  75  per  cent,  of  Its 
taxes  other  that  state  taxes,  as  levied  in 
Atchison  county  for  the  year  1893.  The  de- 
fendants filed  an  answer  containing  a  gen- 
eral denial.  Trial  had  on  the  18th  of  June, 
1894,  before  the  court  without  a  jury.  The 
court  made  and  filed  the  following  findings 
of  fact:  "The  plaintiff  is  a  railroad  corpora- 
tion operated  and  having  the  exclusive  con- 
trol, and  being  entitled  to  all  the  benefits, 
and  subject  to  all  liabilities,  on  such  account, 
including  the  payment  of  taxes  properly  as- 
sessed and  legally  chargeable  against  such 
property  from  year  to  year,  now  and  for 
several  years  last  past,  of  a  certain  line  of 
railroad  extending  southerly  through  the 
counties  of  Doniphan  and  Atchison,  in  the 
state  of  Kansas,  to  the  city  of  Atchison,  in 
said  Atchison  county,  and  being  5  *%oo 
miles  in  Atchison  county,  known  as  the 


Atchison  &  Nebraska  Railroad,  and  some- 
times called  the  Burlington  &  Missouri  River 
Railroad  in  Nebraska.  That  the  Kansas 
state  board  of  railroad  assessors,  in  assessing 
the  railroad  property  described  in  paragraph 
number  one  hereof  for  taxation  for  the  year 
1893,  did  not  assess  the  said  line  of  railroad 
at  more  than  the  true  and  actual  value  there- 
of in  order  to  discriminate  against  said  road, 
or  in  response  to  the  demands  of  their  politi- 
cal partisans,  or  otherwise,  but  assessed  said 
railroad  property  as  by  law  required,  exercis- 
ing their  honest  judgment  therein  as  to  the 
value  of  said  property,  and  performed  their 
duty  in  such  respect  fully,  and  thereby  as- 
sessed said  railroad  property  at  the  true  value 
thereof,  for  such  purposes  of  taxation,  and 
taxes  were  levied  upon  said  railroad  proper- 
ty for  the  year  1893  upon  such  basis.  That 
the  gross  amount  of  taxes  levied  against  the 
said  railroad  property  in  the  said  county  of 
Atchison  for  the  year  1893  was  the  sum  of 
¥219.90  for  state  purposes,  and  $1,955.45  for 
other  than  state  purposes,  for  the  various 
local  taxes  levied  in  said  county  of  Atchison. 
That  on  the  4th  day  of  January,  1894,  the 
plaintiff  in  this  action  duly  tendered  in  legal 
tender  money  to  the  said  J.  C.  McCully, 
county  treasurer  of  said  Atchison  county,  the 
sum  of  $230.90,  being  the  sum  of  $219.90,  with 
5  per  cent  penalty  thereon  as  required  by 
law,  unconditionally,  as  and  for  the  said 
state  taxes  and  penalties  so  levied  against 
the  said  property,  and  the  sum  of  $513.30, 
being  25  per  cent  of  said  sum  of  $1,955.45, 
with  such  5  per  cent,  penalty,  also  uncon- 
ditionally, for  and  on  account  of  the  said 
taxes  other  than  said  state  taxes  so  levied, 
and  the  aggregate  of  said  sum  was  duly  ten- 
dered in  this  action.  But  for  the  commence- 
ment of  this  action,  and  the  Issue  of  restrain- 
ing order  thereon,  the  said  county  treasurer 
would  between  the  10th  and  15th  days  of 
January,  1894,  have  issued  a  tax  warrant  un- 
der his  hand  directed  to  the  said  sheriff  of 
said  county,  commanding  him  to  levy  the 
amount  of  said  taxes,  with  penalties  thereon, 
and  his  fees  for  collecting  the  same,  on  the 
goods,  chattels,  and  personal  property  of  the 
said  plaintiff.  That  all  the  city  and  town- 
ship assessors  of  the  county  of  Atchison  in 
their  respective  March  meetings,  for  the  pur- 
pose of  agreeing  upon  an  equal  basis  of  as- 
sessment as  required  by  law,  for  the  pur- 
poses of  taxation  for  the  year  A.  D.  1893, 
agreed  among  themselves  to  assess  all  prop- 
erty to  be  assessed  by  the  city  and  township 
assessors  of  said  Atchison  county  for  the 
purpose  of  the  levy  of  taxes  for  the  year  1893 
at  25  per  cent,  of  the  true  value  of  all  such 
property  so  to  be  assessed  by  them,  and  did 
so  assess  all  such  property  at  25  per  cent,  of 
the  true  value  thereof,  and  all  such  property 
was  taxed  for  said  year  1893  upon  such  25 
per  cent,  basis;  but  said  assessors  in  making 
such  respective  agreements,  and  in  so  assess- 
ing in  pursuance  thereof,  did  same  upon  the 
understanding  that  they  had  the  legal  right 
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bo  to  do,  and  without  any  purpose  or  Intent 
to  violate  the  law,  or  their  duties  as  such  as^ 
aessors."  And  thereon  the  court  made  and 
filed  the  following  conclusions  of  law:  "And 
I  find  as  conclusion  of  law  from  the  forego- 
ing facts  that  the  plaintiff  is  not  entitled  to 
an  injunction  in  this  case."  Subsequently 
the  court  rendered  judgment  against  the  rail- 
road company  and  in  favor  of  the  defend- 
ants for  costs.  The  railroad  company  ex- 
cepted, and  brings  the  case  here. 

W.  F.  Guthrie,  for  plaintiff  in  error.  C.  D. 
Walker.  B.  F.  Hudson,  and  J.  L.  Berry,  for 
defendants  in  error. 

HORTON,  C.  J.  (after  stating  the  facts). 
The  constitution  of  the .  state  ordains  that 
"the  legislature  shall  provide  for  a  uniform 
and  equal  rate  of  assessment  and  taxation." 
Article  11,  §  1.  To  compel  uniformity  and 
equality  of  assessment  and  taxation,  the 
statute  provides  that  all  property  shall  be 
assessed  at  Its  true  value.  Gen.  St  1889, 
par.  6861.  In  this  case  it  appears  from  the 
findings  of  the  trial  court  that  a  greater  bur- 
den of  taxation  was  imposed  in  1893  upon 
the  property  of  the  railroad  company  in 
Atchison  county  than  on  other  property  In 
that  county.  The  taxes  were  levied  upon 
the  railroad  property  at  its  true  and  actual 
value,  but  the  levy  for  taxes  upon  all  other 
property  was  at  25  per  cent,  of  its  true 
value.  This,  of  course,  is  subversive  of  the 
obligation  imposed  by  law  to  make  all  prop- 
erty bear  an  equal  burden  of  taxation.  Gen. 
St.  1889,  pars.  6861,  6904.  This  unequal 
valuation  was  not  the  result  of  an  acci- 
dental omission  of  property  from  the  assess- 
ment list,  or  an  accidental  valuation  of  prop- 
erty at  more  or  less  than  its  true  value. 
The  state  board  of  railroad  assessors  valued 
the  railroad  property  in  Atchison  county  for 
taxation  at  its  true  value,  but  the  city  and 
township  assessors  of  that  county,  by  an 
agreement  between  themselves,  assessed  all 
the  other  property  of  the  county  at  25  per 
cent,  of  Its  true  value.  Thus,  by  concerted 
action,  the  statute  of  the  state  was  flagrant- 
ly disregarded.  There  is  a  statement  in  the 
findings  that  the  assessors  acted  ignorantly. 
"Ignorantia  juris,  quod  quisque  scire  tenetur, 
neminem  excusat,"— "Ignorance  of  those 
things  which  every  one  is  bound  to  know  ex- 
cuses not."  The  statute  providing  for  the 
valuation  of  property  for  taxing  purposes  is 
so  plain  that  "wayfaring  men,  though  fools, 
shall  not  err  therein."  Valentine.  J.,  speak- 
ing for  the  court  in  Adams  v.  Beman,  10 
Kan.  37,  requiring  the  local  assessors  to 
meet  in  March  of  each  year,  and  agree  upon 
a  basis  of  valuation  of  property,  thus  clear- 
ly explains  the  statute:  "That  section  means 
that  the  assessors  shall  meet  and  compare 
their  various  views  and  notions  with  regard 
to  the  values  of  all  the  different  articles  of 
property  required  to  be  assessed,  and  then, 
from  these  various  views  and  notions,  agree 


upon  what  should  be  the  true  and  correct 
values  of  all  said  articles  of  property,  and 
then  establish  such  values  as  the  basis  of 
the  valuation  of  the  property  that  they 
might  be  called  upon  to  assess."  Laws 
1870,  p.  245.  That  section  in  no  way  con- 
flicts with  section  15  (Gen.  St  1889,  par. 
6861).  The  habitual  disregard  of  the  stat- 
ute relating  to  the  valuation  of  property  for 
taxation  by  local  assessors  has  been  contin- 
uously condemned  In  the  decisions  of  this 
court  from  Adams  v.  Beman,  10  Kan.  37,  to 
Challiss  v.  Rigg,  49  Kan,  119,  30  Pac.  190. 
In  every  instance  where  this  court  allowed 
the  assessors  an  inch  of  leeway  in  valuing 
property,  they  have  taken  the  proverbial  ell 
and  more.  The  injustice  of  the  system  of 
taxation,  growing  out  of  the  constant  and 
continued  disregard  of  the  proper  valuation 
of  property,  becomes  more  and  more  appar- 
ent in  every  case  brought  to  this  court  where 
such  proceedings  are  reviewed.  The  words 
of  advice,  given  from  time  to  time  in  the 
decisions  of  this  court  to  local  assessors, 
have  not  been  of  any  practical  utility,  and 
the  condemnation  by  this  court  of  such  un- 
lawful conduct  has  not  been  given  respect- 
ful attention.  As  before  observed,  the  rail- 
road property"  in  this  case  was  overvalued, 
as  compared  with  other  property  In  Atchison 
county;  and  the  result  Is  that  the  taxing 
officers  have  discriminated  in  their  assess- 
ments, so  as  to  compel  the  railroad  company 
to  pay  a  rate  four  times  the  proportionate 
amount  charged  against  other  property  In 
the  county.  Before  the  commencement  of 
this  action  the  company  tendered  to  the 
treasurer  of  Atchison  county  all  of  the  taxes 
levied  for  state  purposes,  and  a  sufficient 
amount  for  the  county  and  other  taxes,  If 
its  property  had  been  assessed  as  other 
property.  There  has  been  a  gross  discrim- 
ination in  the  taxation  of  the  railroad  prop- 
erty. The  law  has  not  been  observed.  The 
taxes  complained  of  are  not  equal  and  uni- 
form. While  exact  equality  and  uniformity 
cannot  be  had,  and  while  mistakes  and  omis- 
sions by  assessors  may  not  in  all  cases,  be 
the  subject  of  adequate  remedy  in  the 
courts,  yet  for  the  gross  Injustice  and  viola- 
tion of  the  law  complained  of  there  ought  to- 
be  some  remedy.  The  plaintiff  below,  hav- 
ing tendered  all  of  the  state  taxes,  and  also 
Its  just  share  of  the  county  and  other  taxes, 
is  entitled  to  have  enjoined  the  collection  of 
the  illegal  excess.  Pelton  v.  Bank,  101  U.  S. 
143;  Cummings  v.  Bank,  Id.  153:  Lefferts  v. 
Board.  21  Wis.  688;  People  v.  Weaver,  100 
U.  S.  539. 

It  Is  insisted  that  before  the  plaintiff  can 
be  permitted  to  go  into  a  court  of  equity  to 
enjoin  the  collection  of  the  illegal  excess,  re- 
sulting from  a  discrimination  or  overvalua- 
tion of  its  property,  it  ought  to  have  applied 
to  the  state  board  of  equalization  for  relief. 
Braden  v.  Trust  Co.,  25  Kan.  362,  is  cited  as 
decisive.  It  is  ruled  in  that  case  that  "the 
state  board  of  equalization  has  the  power* 
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when  equalizing  the  various  assessments 
made  for  taxation,  to  equalize  the  same  by 
Increasing  or  decreasing  the  valuation  of  rail- 
road property,  as  well  as  by  increasing  or 
decreasing  the  valuation  of  any  other  kind  of 
property."  Under  the  findings  of  the  trial 
court,  it  were  useless  to  compel  the  plain- 
tiff to  apply  to  the  state  board  of  equaliza- 
tion, because  it  appears  that  the  railroad 
property  has  been  assessed  at  Its  true  and 
actual  value.  Therefore  the  state  board  of 
equalization  could  not  change  materially  the 
valuation  of  that  property.  The  action  of 
the  state  board  of  equalization  does  not  re- 
sult in  a  change  of  the  amount  of  taxes 
any  one  would  pay  under  levies  for  local 
purposes,  and  would  afford  no  relief,  to  the 
railroad  property,  assessed  at  full  value,  as 
against  local  taxes  extended  on  Its  valuation 
at  100  per  cent,  and  on  all  other  property  at 
a  valuation  of  25  per  cent  The  law  pro- 
vides for  the  meeting  of  various  county  and 
local  officials  to  determine  their  rate  of  taxes 
to  be  levied.  It  Is  well  known  that  the  state 
l>oard  of  equalization  scarcely  ever  completes 
Its  equalization  and  gets  out  its  reports  there- 
of until  after  most  of  the  local  levies  are 
made.  Under  all  the  facts  disclosed  In  the 
findings,  the  equalization  board  could  not 
have  effectively  equalized  the  property  ille- 
gally and  Improperly  valued,  so  as  to  have 
corrected,  the  levy  of  the  county  and  other 
local  taxes,  and  a  party  Is  not  required  to  do 
a  vain  thing.  Further,  the  statute  of  the 
state  expressly  declares  that  actions  may  be 
brought  to  enjoin  the  illegal  levy  of  any  tax, 
charge,  or  assessment,  or  the  collection  of 
them.  Civ.  Code,  §  253.  Therefore  the  rem- 
edy by  an  Injunction  is  expressly  granted. 
It  was  held  in  Cummings  v.  Bank,  supra, 
"that  when  a  rule  or  system  of  valuation  for 
purposes  of  taxation  is  adopted  by  those 
whose  duty  it  Is  to  make  the  assessment, 
which  is  Intended  to  operate  unequally,  In 
violation  of  the  fundamental  principles  of 
the  constitution,  and  when  this  principle  Is 
applied,  not  solely  to  one  Individual,  but  to 
a  large  class  of  Individuals  or  corporations, 
equity  may  properly  Interfere  to  restrain  the 
operations  of  the  unconstitutional  exercise  of 
power;  that  the  appropriate  mode  of  relief 
in  such  cases  is,  upon  payment  _  of  the 
amount  of  the  tax  which  is  equal  to  that  as- 
sessed on  other  property,  to  enjoin  the  col- 
lection of  the  illegal  excess."  In  Stanley  v. 
Supervisors,  121  U.  S.  535,  7  Sup.  Ct.  1234, 
it  was  remarked  that  "when  the  overvalua- 
tion of  property  has  arisen  from  the  adoption 
of  a  rule  of  appraisement  which  conflicts 
with  a  constitutional  or  statutory  direction, 
and  operates  unequally,  not  merely  on  a  sin- 
gle individual,  but  on  a  large  class  of  indi- 
viduals or  corporations,  a  party  aggrieved 
may  resort  to  a  court  of  equity  to  restrain 
the  exaction  of  the  excess,  upon  payment  or 
tender  of  what  is  admitted  to  be  due."  Our 
attention  is  called  to  Adams  v.  Beman,  10 
Ivan.  37,  and  Challiss  v.  Rlgg,  49  Kan.  119, 
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30  Pac.  190,  as  conclusive  in  favor  of  the 
judgment  rendered.  In  both  of  those  cases 
this  court  was  asked  to  have  the  taxes  de- 
clared null  and  void.  In  Adams  v.  Beman, 
Mr.  Justice  Valentine,  speaking  for  the 
court,  observed:  "This  was  an  action  brought 
for  the  purpose  of  restraining  by  Injunction 
the  collection  of  certain  taxes  claimed  to  be 
illegal  and  void.  *  *  *  The  plaintiffs  have 
not  presented  the  question  so  that  we  could 
declare  void  the  county  taxes  for  Shawnee 
county,  or  the  township,  school  district,  or 
other  taxes  in  and  for  Shawnee  county,  and 
still  declare  the  state  taxes  to  be  valid.  But 
they  have  so  presented  the  question  that,  If 
we  should  declare  any  tax  void,  we  must 
necessarily  declare  the  whole  of  the  taxes 
void,  state  taxes  as  well  as  county  and  other 
taxes."  In  Adams  v.  Beman  the  court  also 
ruled  that  the  assessment,  although  Improp- 
erly made,  did  not  authorize  an  injunction 
to  restrain  the  collection  of  any  part  of  the 
taxes  levied;  but  no  reasons  are  given  in  the 
opinion  for  that  ruling,  except  that  the  levy 
of  the  taxes  for  1870  was  not  void.  The 
whole  argument  in  that  case  made  by  the 

,  attorneys  for  the  injunction  is  founded  upon 
the  theory  that,  if  any  of  the  taxes  com- 
plained of  were  Illegal,  all  were  void.  Chal- 
liss v.  Rlgg,  supra,  was  an  action  brought  to 
have  the  taxes  declared  void.  The  decision 
in  that  case  follows  Adams  v.  Beman,  supra, 
and  does  not  extend  the  rule.  The  court 
very  properly  refused  an  injunction  In  the 
Challiss-Rlgg  Case  to  restrain  the  collection 
of  the  illegal  excess  of  taxes,  because  of  the 
failure  of  the  plaintiff  to  aver  In  his  petition 
that  he  had  paid  or  tendered  so  much  of  the 
taxes  assessed  against  him  as  it  could  be 
plainly  seen  he  ought  to  pay.  It  was  ruled 
in  City  of  Lawrence  v.  Killam,  11  Kan.  499, 

!  that  "where  a  definable  portion  of  the  tax 
is  legal,  and  the  balance  illegal,  equity  will 
not  interfere  unless  that  which  is  legal  be 
first  paid."  Wilson  v.  Longendyke,  32  Kan. 
267,  4  Pac.  361,  and  cases  cited;  Railroad  Co. 
v.  Clark,  153  U.  S.  252,  14  Sup.  Ot  809.  In 
this  case,  unlike  the  cases  of  Adams  v.  Be- 
man, supra,  and  Challiss  v.  Rlgg,  supra,  the 
plaintiff  does  not  ask  the  court  to  declare 
all  the  taxes  void.  The  plaintiff  has  tendered 
the  state  taxes,  and  the  amount  of  the  coun- 
ty and  other  local  taxes  which  is  equal  to  its 
proportionate  share  of  such  taxes  for  1893,  if 
its  property  had  been  assessed  as  other  prop- 
erty. We  do  not  think  the  courts  are  pow- 
erless to  prevent  such  a  gross  discrimination 
in  the  assessment  and  taxation  of  property 
as  is  shown  In  this  case,  where  one  class  of 
property  is  assessed  and  taxed  at  Its  actual 
value,  and  all  the  other  property  In  the  same 
county  is  assessed  and  taxed  at  only  25  per 
cent,  of  Its  value.  The  rule  favored  in  this 
case  permits  the  state  and  the  county  to  col- 
lect from  the  plaintiff  its  just  share  of  the 
public  burden,  and  prevents  the  unfortunate 
consequences  which  would  result  If  all  the 
taxes  levied  were  declared  void.    Upon  pay- 
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ment  to  the  county  treasurer  of  the  taxes 
tendered,  or  their  deposit  into  the  district 
court  for  his  use,  the  plaintiff  will  be  enti- 
tled, upon  the  findings  of  fact  of  the  trial 
court,  to  an  Injunction  to  restrain  the  collec- 
tion of  the  illegal  excess  of  the  taxes  levied. 
The  judgment  will  be  reversed,  and  cause 
remanded,  with  direction  to  the  court  below 
to  enter  judgment  for  the  plaintiff  in  accord- 
ance with  the  views  expressed.  All  the 
justices  concurring. 

(65  Kan.  120) 

BANK  OF  GARNETT  v.  FERRIS,  Sheriff,  et 
al.   BANK  OF  WESTPHALIA  v.  SAME. 
PEOPLE'S  BANK  OF  COLONY  v.  SAME. 
BANK  OF  GREELEY  v.  SAME. 
(Supreme  Court  of  Kansas.   April  6,  1895.) 
'      Taxation— Restraining  Collection. 

1.  A  party  is  not  entitled  to  enjoin  the  col- 
lection of  taxes  on  account  of  an  intentional 
overvaluation  of  his  property,  until  he  has  paid 
or  tendered  so  much  of  the  taxes  assessed 
against  him  as  it  can  be  readily  seen  he  ought 
to  pay. 

2.  The  collection  of  taxes  cannot  be  en- 
oined  because  of  the  failure  of  the  treasurer  to 
ssue  the  tax  warrant  for  the  collection  of  such 

taxes  at  the  particular  time  mentioned  in  the 
statute. 
(Syllabus  by  the  Court.) 

Error  from  district  court*  Anderson  coun- 
ty; A.  W.  Benson,  Judge. 

Separate  actions  by  the  Bank  of  Garnett, 
the  Bank  of  Westphalia,  the  People's  Bank 
of  Colony,  and  the  Bank  of  Greeley  against 
John  W.  Ferris,  sheriff  of  Anderson  county, 
and  others,  for  an  injunction.  From  an  or- 
der in  each  case  denying  the  application  for 
a  temporary  writ,  plaintiff  in  each  case 
brings  error.  Affirmed. 

Johnson  &  Johnson  and  Rose  &  Roberts, 
for  plaintiffs  in  error.  C.  T.  Richardson,  for 
defendants  in  error. 

JOHNSTON,  J.  Each  of  the  above-named 
banks  brought  an  action  against  the  sheriff, 
treasurer,  and  the  board  of  county  commis- 
sioners of  Anderson  county  to  enjoin  the 
collection  of  taxes  alleged  to  have  been  il- 
legally assessed  against  the  bank  and  its 
stockholders,  and  to  prevent  the  seizure  of 
property  under  tax  warrants  which  had  been 
Issued  for  the  collection  of  unpaid  taxes  as- 
sessed upon  the  stockholders  for  the  years 
1890,  1891,  1892,  and  1893.  The  principal  ob- 
jection to  the  validity  of  the  tax  as  set  forth 
In  the  petitions  was  that  in  the  month  of 
March  of  each  of  those  years  the  various 
trustees  of  the  townships  of  Anderson  coun- 
ty met  in  the  office  of  the  county  clerk  for 
the  purpose  of  fixing  a  basis  of  valuation 
for  the  assessment  of  property  in  that  coun- 
ty, and  that  an  agreement  was  made  among 
them  that  they  would  assess  personal  prop- 
erty at  50  per  cent,  of  its  actual  value,  but 
that  they  would  only  assess  real  estate  at 
25  per  cent,  of  what  they .  found  Its  actual 
value  to  be.  It  is  alleged  that  this  was  In- 


tentionally and  deliberately  done  for  the 
purpose  of  discriminating  between  the  dif- 
ferent classes  of  property  and  property  own- 
ers, and  that  in  accordance  with  the  agree- 
ment made  real  estate  was  assessed  for  each 
of  these  years  at  only  25  per  cent,  of  its 
value,  while  personal  property,  including 
the  bank  stock  of  the  plaintiffs,  was  as- 
sessed at  50  per  cent  of  its  actual  value. 
There  was  also  an  allegation  that  the  as- 
sessors had  refused  to  permit  the  stockhold- 
ers to  deduct  their  indebtedness  from  the 
value  of  the  stock  which  they  held,  but, 
there  having  been  a  prior  adverse  decision 
by  this  court,  that  branch  of  the  case  has 
been  abandoned.  Dutton  v.  Bank,  53  Kan. 
440,  36  Pac.  719.  Another  ground  of  in- 
validity alleged  was  that  the  tax  warrants 
were  issued  at  a  time  not  authorized  by 
statute,  and  for  that  reason  the  levy  of  the 
same  should  be  enjoined.  The  district  judge 
denied  the  application  for  a  temporary  in- 
junction in  each  of  the  cases,  and  of  these 
orders  plaintiffs  complain. 

Accepting  the  averments  of  the  petitions 
to  be  true,  the  action  of  the  taxing  officers 
was  a  plain  disregard  of  duty  and  a  flagrant 
"violation  of  the  statute.  It  was  an  inten- 
tional discrimination,  by  which  an  excessive 
valuation  was  placed  upon  one  kind  of  prop- 
erty, and  from  the  owners  of  the  same  there 
was  unjustly  exacted  double  the  rate  and 
amount  of  taxes  required  from  the"  owners 
of  the  other  kind  of  property.  It  is  con- 
tended that  a  discriminating  and  illegal  tax 
of  this  character  cannot  be  enjoined,  but  in 
a  case  just  decided  it  has  been  held  that 
injunction  is  a  proper  remedy,  and  that  a 
party  who  has  tendered  all  of  the  state 
taxes,  and  his  just  share  of  the  county  and 
other  local  taxes,  is  entitled  to  have  enjoin- 
ed the  collection  of  the  illegal  excess.  Chi- 
cago, B.  &  Q.  R.  Co.  v.  Commissioners  of 
Atchison  Co.,  55  Kan.  — ,  39  Pac.  1039.  The 
reasons  for  this  ruling  are  so  clearly  and 
fully  stated  by  the  chief  Justice  that  no  fur- 
ther discussion  is  required.  The  application 
of  the  rule  of  that  case,  however,  does  not 
Justify  a  reversal  of  these.  It  does  not  ap- 
pear that  any  portion  of  the  taxes  due  upon 
the  property  was  paid  or  tendered  before 
these  proceedings  were  instituted.  The  prop- 
erty was  subject  to  taxation,  and  should 
have  been  assessed  at  Its  actual  value.  The 
fact  that  there  was  an  excessive  valuation 
does  not  relieve  the  parties  from  paying 
the  taxes  due  upon  a  reasonable  and  fair 
valuation.  The  plaintiffs  allege  that  they 
have  been  ready  and  willing  to  pay  any 
and  all  legal  taxes  that  might  be  assessed 
against  their  property,  and  are  still  willing 
to  pay  a  just  proportion  of  the  tax  that  has 
been  assessed,  but  they  do  not  aver  that 
they  have  paid  or  offered  to  pay  to  the  of- 
ficer authorized  to  collect  any  portion  of  the 
tax  chargeable  against  them.  No  part  of  the 
state  taxes  has  been  paid,  and  there  is  no 
charge  that  the  state  officers  have  been  guil- 
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ty  of  irregularity  or  wrongdoing  with  re- 
spect to  these  taxes.  Parties  mast  have 
done  equity  before  they  can  appeal  to  equity 
for  relief,  and,  before  they  "can  be  heard  to 
make  complaint  in  a  court  of  equity  of  the 
alleged  excessive  taxes  levied,  they  must 
pay  or  tender  all  the  taxes  due  upon  a  rea- 
sonable and  fair  valuation  of  the  property 
belonging  to  them."  Wilson  v.  Longendyke, 
32  Kan.  267,  4  Pac.  361.  See,  also,  Railroad 
Co.  v.  Morris,  7  Kan..  210;  Commissioners 
v.  Lang,  8  Kan.  284;  City  of  Lawrence  V. 
Killam,  11  Kan.  509;  Chicago,  B.  &  Q.  R. 
Co.  v.  Commissioners  of  Atchison  Co.,  supra ; 
Cummings  v.  Bank,  101  U.  S.  153;  Stanley 
v.  Supervisors,  121  U.  S.  535,  7  Sup.  Ct. 
1234;  Railroad  Co.  v.  Clark,  153  U.  S.  252, 
14  Sup.  Ct  809.  If  the  parties  had  paid 
that  portion  of  the  tax  about  which  there 
was  no  question,  and  such  part  of  the  re- 
mainder as  could  be  readily  ascertained  to 
be  a  Just  tax  upon  a  fair  valuation,  they 
would  have  been  entitled  to  an  Injunction 
to  prevent  the  collection  of  the  illegal  ex- 
cess. It  is  suggested  that  since  the  suit 
was  begun  one-half  of  the  taxes  have  been 
paid  as  a  condition  upon  which  a  stay  was 
obtained  in  this  court;  but  that  circum- 
stance cannot  afreet  our  decision.  We  must 
take  the  eases  as  they  stood  when  the  in- 
junction was  denied  by  the  district  judge, 
as  in  the  exercise  of  appellate  jurisdiction 
we  can  only  review  the  rulings  that  were 
then  made.  The  objection  that  the  tax  war- 
rants were  not  issued  at  a  proper  time  can- 
not be  sustained.  The  collection  of  taxes 
cannot  be  enjoined  on  account  of  any  mere 
Irregularity  in  the  proceedings,  nor  because 
of  the  failure  of  an  officer  to  perform  the 
duties  assigned  to  him  upon  the  day  speci- 
fied in  the  statute.  Gen.  St.  1889,  par.  6993; 
Railroad  Co.  v.  Morris,  7  Kan.  210;  Chal- 
1I8S  v.  Commissioners,  15  Kan.  49;  Chal- 
liss  v.  Rlgg,  49  Kan.  119,  30  Pac.  190;  Dut- 
ton  v.  Bank,  53  Kan.  440,  36  Pac.  719.  The 
tax  warrants  are  regular  in  form,  and  pre- 
sumably the  officer  who  held  them  will  per- 
form his  duty,  and  only  levy  them  upon 
such  property  as  is  subject  to  seizure  for 
the  payment  of  the  taxes  mentioned  in  the 
writs.  The  orders  of  the  district  judge  in 
denying  the  injunctions  will  be  affirmed. 
All  the  justices  concurring. 


(56  Kan.  83) 

ATCHISON.  T.  &  S.  F.  R.  CO.  v.  WILKIN- 
SON. 

(Supreme  Court  of  Kansas.  April  6,  1895.) 
Passenger's  Effects— Damages— Evidence. 

1.  A  witness  ought  not  to  be  permitted  to 
state  what  damages,  in  his  opinion,  the  plain- 
tiff onght  to  recover  for  the  injury  to  or  de- 
struction of  his  goods  or  other  property. 

2.  In  an  action  brought  by  a  passenger 
against  a  railroad  company  to  recover  damages 
for  injuries  to  a  trunk  carried  on  the  train,  the 
statements  of  the  baggage  men,  if  they  do  not 
constitute  a  part  of  the  res  gestae,  are  not  bind- 
ing on  the  railroad  company. 


3.  Where  goods  or  other  articles  have  been 
damaged  by  the  negligence  of  a  common  carrier 
in  their  transportation,  the  owner  thereof,  ac- 
cepting and  retaining  the  same,  may  bring  his 
action  against  the  carrier  to  recover  damages 
for  the  tort  or  wrong  by  which  the  goods  were 
injured,  but  cannot  maintain  an  action  to  re- 
cover, upon  a  verified  account,  for  the  value  of 
the  goods  so  injured. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Harvey  county; 
L  Houk,  Judge 

Action  by  Matilda  Wilkinson  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany. Plaintiff  had  judgment,  and  defend- 
ant brings  error.  Reversed. 

On  the  8th  day  of  April,'  1890,  Matilda 
Wilkinson  commenced  her  action  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany, before  a  justice  of  the  peace  in  Har- 
vey county,  to  recover  $109.25,  Upon  the  fol- 
lowing verified  account: 

"April  4,  1890. 
"The  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company  to  Matilda  Wilkinson,  Dr. 

Jan'y  30,  1890. 

To  1  black  silk  dress,  destroyed  in 
transitu  $  40  00 

To  1  colored  silk  dress,  destroyed  in 
transitu   40  00 

To  1  white  embroidered  silk  dress,  de- 
stoyed  in  transitu   12  00 

To  1  French  satine,  destroyed  in 
transitu   6  00 

To  1  white  embroidered  skirt,  de- 
stroyed in  transitu   1  50 

To  1  bkick  velvet  toque,  destroyed  in 
transitu  ".   9  00 

To  1  necktie,  destroyed  in  transitu. .  75 

Total   $109  25 

"State  of  Kansas,  Harvey  County,  to  wit: 
Matilda  Wilkinson,  being  first  duly  sworn, 
says  that  the  foregoing  account  is  just  and 
true,  and,  after  allowing  all  just  credits  and 
offsets,  there  is  due  her  on  the  said  account 
the  sum  of  one  hundred  and  nine  dollars  and 
twenty-five  cents  ($109.25)  from  the  said  de- 
fendant Matilda  Wilkinson. 

"Sworn  to  and  subscribed  before  me  this, 
the  8th  day  of  April,  1890.  B.  P.  Reed,  J.  P.. 
Justice  of  the  Peace." 

After  judgment  was  rendered  before  the 
justice  of  the  peace  an  appeal  was  taken  to 
the  district  court  of  Harvey  county.  Trial 
had  before  the  court  with  a  jury.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff, 
and  against  the  defendant,  for  $100.21,  and 
also  made  special  findings  of  fact  The  rail- 
road company  filed  its  motion  for  a  new 
trial,  which  was  overruled.  Judgment  was 
rendered  upon  the  verdict  The  railroad  com- 
pany excepted,  and  brings  the  case  here. 

A.  A.  Hurd  and  Robert  Dunlap,  for  plain- 
tiff in  error.  Rohrbaugh  &  Rauch,  for  de- 
fendant In  error. 

HORTON,  C.  J.  (after  stating  the  facts). 
Upon  the  trial  the  plaintiff  below  was  per- 
mitted to  testify  to  the  amount  of  damages 
caused  to  her  dress  and  other  articles  de- 
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scribed  In  the  account  sued  on.  This  evi- 
dence was  objectionable,  and  should  not  have 
been  received.  A  witness  Is  not  permitted 
to  state  his  or  her  opinion  with  reference  to 
the  damages  to  be  recovered.  Railroad  Co. 
v.  Muller,  45  Kan.  85-87,  25  Pac.  210;  Rail- 
road Co.  v.  Kuhn,  38  Kan.  675.  17  Pac.  322; 
Railroad  Co.  v.  Ross,  40  Kan.  605,  20  Pac. 
197.  Tbe  admission  of  this  evidence  Is  con- 
ceded to  be  erroneous,  but  it  is  claimed  that 
it  was  cured  because  Mrs.  Cooper,  a  dress- 
maker, testified  properly  as  to  the  value  of 
the  articles  sued  for.  The  evidence  improp- 
erly admitted  was  material,  and  we  cannot 
say  from  the  record  that  it  was  not  preju- 
dicial. 

2.  Again,  it  was  error  for  the  trial  court 
to  permit  the  plaintiff  below  to  testify  to  the 
statements  made  by  Mr.  Walsh,  the  baggage 
agent  of  the  railroad  company,  concerning 
alleged  statements  of  the  baggage  men  to 
him  about  the  trunk.  Tennis  v.  Railway 
Co.,  45  Kan.  503,  25  Pac.  876;  Adams  v. 
Railroad  Co..  74  Mo.  553,  556;  Wellington 
v.  Railroad  Co.  (Mass.)  33  N.  E.  893;  Car- 
roll v.  Railway  Co.  (Ga.)  10  S.  E.  163;  Rail- 
road Co.  v.  May  (N.  J.  Sup.)  5  Atl.  276; 
Hough  v.  Doyle,  4  Rawle,  291,  294;  Luby 
v.  Railroad  Co.,  17  N.  Y.  131;  Railroad  Co. 
v.  Books,  57  Pa.  St.  339,  343.  The  declara- 
tions of  the  baggage  men,  unless  they  con- 
stituted a  part  of  tbe  res  gestae,  do  not  bind 
the  company. 

3.  The  bill  of  particulars  contains  a  verified 
account,  but  the  court  seems  to  have  treated 
the  case  on  the  trial  as  an  action  to  recover 
damages  occasioned  by  a  tort  A  party  may 
waive  a  tort,  and  sue  on  an  account  for  the 
value  of  articles  taken,  or  which  in  some 
way  have  been  of  benefit  to  the  defendant; 
but  where  goods  have  been  damaged  and 
retained  by  the  owner,  if  he  wishes  to  re- 
cover damages,  he  must  bring  his  action  for 
the  tort  or  wrong  by  which  the  goods  were 
injured.  The  judgment  will  be  reversed,  and 
cause  remanded  for  a  new  trial.  All  the 
justices  concurring. 

(56  Kan.  131) 

GORDON  v.  BODWELL  et  al. 

(Supreme  Court  of  Kansas.   April  6,  1895.) 
Restraining  Salb  on  Foreclosure — Judgment. 

.  1.  A  sale  of  land  under  a  judgment  of  fore- 
closure and  an  order  of  sale  cannot  be  enjoined 
on  the  assumption  that  the  sheriff  and  district 
court  will  subsequently  misinterpret  the  law 
applicable  to  the  sale,  or  violate  its  provisions 
in  the  steps  to  be  taken  after  the  sale. 

2.  The  fact  that  the  district  judge  did  not 
sign  the  record  of  the  judgment  does  not  de- 
stroy the  validity  of  the  judgment,  nor  justify 
the  enjoining  of  a  sale  in  pursuance  of  the  sale. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; Henry  L.  Aid  en,  Judge. 

Action  for  an  injunction  by  Henton  Gordon 
against  S.  M.  Bodwell  and  others.  From  a 
judgment  for  defendants,  plaintiff  brings  er- 
ror. Affirmed. 


Mills,  Smith  &  Hobbs,  for  plaintiff  In  er- 
ror. Miller  &  Morris,  for  defendants  In  er- 
ror. 

JOHNSTON,  J.  On  January  9,  1894,  a  Judg- 
ment was  rendered  by  the  district  court  of 
Wyandotte  county  against  several  defendants, 
among  whom  were  Henton  Gordon  and  his 
wife,  Sally  E.  Gordon.  It  was  adjudged  and 
decreed  that  a  certain  mortgage  should  be 
foreclosed,  and  that  the  mortgaged  real  estate 
should  be  sold  without  appraisement  In  the 
manner  provided  by  law,  and  further  that  the 
defendants  and  each  of  them  should  be  barred 
and  foreclosed  of  all  liens,  title,  interest,  or 
equity  of  redemption  in  or  upon  the  real  estate 
to  be  sold.  In  the  entry  of  judgment  the 
name  of  Sally  E.  Gordon  was  erroneously  in- 
cluded as  one  of  the  defendants  against  whom 
personal  judgment  was  rendered,  but  in 
March,  1894,  the  error  was  corrected  by 
striking  out  her  name.  On  July  10,  1894,  an 
order  of  sale  was  Issued  upon  the  foreclosure 
judgment,  under  which  the  sheriff  was  pro- 
ceeding to  advertise  and  sell  the  real  estate 
when  Henton  Gordon  brought  this  proceed- 
ing to  enjoin  the  sheriff  from  making  the  sale. 
A  temporary  Injunction  was  granted  by  the 
probate  judge,  and  upon  motion  of  the  de- 
fendants the  injunction  was  dissolved  by 
the  order  of  the  district  judge,  to  which  rul- 
ing the  plaintiff  excepted. 

The  plaintiff  claims  that  under  the  redemp- 
tion laws  now  in  force  he  is  entitled  to  18 
months  after  the  sale  to  redeem  his  property, 
and  he  seeks  to  raise  the  question  whether 
chapter  109  of  the  Laws  of  1893,  providing 
for  18  months'  redemption,  applies  to  mort- 
gages executed  before  tbe  passage  of  that 
act  That  question  was  not  before  the  court 
and  could  not  be  raised  before  a  sale  had 
occurred.  The  judgment  appears  to  be  regu- 
lar in  form,  and  no  proceeding  in  error  has 
been  brought  to  review  the  same.  More  than 
six  months  had  elapsed  from  the  rendition  of 
the  judgment  before  the  order  of  sale  was 
Issued;  and  the  correction  of  the  clerical 
error  by  striking  out  the  name  of  Sally  E. 
Gordon  did  not  affect  the  judgment  of  fore- 
closure, nor  lengthen  the  time  for  the  stay 
of  sale  on  account  of  the  waiver  of  appraise- 
ment. In  any  view  of  the  law,  the  order 
of  sale  was  duly  Issued;  and  it  was  the  duty 
of  the  sheriff  to  make  the  sale,  regardless 
of  what  statute  should  be  deemed  applicable 
and  controlling  in  the  steps  to  be  taken  sub- 
sequent to  the  sale.  Whether  the  sheriff, 
after  the  sale,  would  execute  a  deed,  or  issue 
a  certificate,  as  provided  In  the  redemption 
laws  of  1893,  was  a  matter  to  be  determined 
after  the  sale  had  been  made,  and  the  report 
thereof  made  to  the  court.  Tbe  plaintiff  has 
no  right  to  assume  that  the  sheriff  or  dis- 
trict court  will  misinterpret  the  law,  or  violate 
its  provisions.  Tbe  presumption,  rather,  Is 
that  the  officers  will  perform  the  duties  de- 
volving upon  them,  and  in  the  manner  requir- 
ed by  law.  , 
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The  final  objection  to  the  sale  la  that  the 
judge  did  not  sign  the  record  of  the  judgment, 
and  therefore  no  order  of  sale  could  issue 
thereunder.  The  omission  to  observe  the  di- 
rectory provision  of  the  statute  in  regard  to 
the  signing  of  the  record  did  not  destroy  the 
validity  of  the  judgment,  nor  justify  the  en- 
joining of  the  sale.  Judgment  affirmed.  All 
the  justices  concurring. 


(55  Kan.  1S3) 

STATE  v.  HICKERSON. 

(Supreme  Court  of  Kansas.  April  6,  1895.) 
Criminal  Law— Discharge  or  Defendant  •— Ap- 
peal bt  State. 
In  a  criminal  prosecution,  where  a  jury 
had  been  impaneled,  an  opening  statement  was 
made  by  the  county  attorney,  in  behalf  of  the 
state,  concerning  the  accusation  against  the  de- 
fendant, and  the  proof  that  would  be  offered  to 
sustain  the  same,  after  which  testimony  was 
introduced  on  the  part  of  the  state;  and  when 
the  state  had  rested  the  defendant  moved  for 
his  discharge  from  further  prosecution,  and  also 
for  the  discharge  of  the  jury,  because  the  open- 
ing statement  made  by  the  county  attorney,  in 
connection  with  the  evidence  introduced  in  be- 
half of  the  state,  entitled  him  to  such  discharge. 
The  court  sustained  the  motion,  discharged  the 
jury,  and  ordered  that  the  defendant  be  dis- 
charged from  custody  and  from  further  prosecu- 
tion in  the  case,  and  from  this  ruling  the  state 
attempted  to  appeal  to  the  supreme  court  Held, 
that  the  prosecution  is  finally  ended,  and  that  an 
appeal  by  the  state  will  not  lie. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Jefferson  coun- 
ty; Louis  A.  Myers,  Judge. 

Logan  Hickerson  was  charged  with  assault 
with  Intent  to  kill.  From  an  order  dischar- 
ging defendant,  the  state  appeals.  Dis- 
missed. 

P.  B.  Dawes,  Atty.  Gen.,  H.  B.  Schaeffer, 
Luclen  Baker,  Marshall  Gephart,  and  H.  T. 
Phinney,  for  the  State.  W.  P.  Gllluly  and 
J.  G.  Waters,  for  appellee. 

JOHNSTON,  J.  Logan  Hickerson  was 
placed  on  trial  upon  the  charge  of  assault 
with  Intent  to  kill.  After  the  Jury  was  Im- 
paneled the  county  attorney  made  an  open- 
ing statement,  and,  among  other  things,  told 
the  jury  that  In  committing  the  act  the  de- 
fendant was  actuated  by  a  "frenzied  delu- 
sion," on  account  of  what  he  understood  had 
been  said  in  disparagement  of  his  wife,  and 
that  his  conduct  and  the  result  showed  that 
he  was  actuated  by  a  "hallucination  or  imag- 
ination" which  was  not  founded  on  any  "rea- 
sonable hypothesis."  It  was  also  stated  that 
"the  only  motive  that  can  be  ascertained  for 
the  onslaught  was  the  fact  that  he  had  per- 
mitted himself  to  be  worked  up  Into  this 
frenzied  condition  over  a  rumor  absolutely 
without  any  ground  at  all."  After  an  open- 
ing statement  for  the  defendant  had  been 
made,  testimony  in  behalf  of  the  state  was 
introduced,  when  the  defendant  moved  for 
his  discharge  from  prosecution,  and  also  for 
a  discharge  of  the  jury,  because  the  opening 
statement  made  by  the  county  attorney,  in 


connection  with  the  evidence  Introduced  In 
behalf  of  the  state,  entitled  him  to  such  dis- 
charge. After  argument  by  counsel  and  con- 
sideration by  the  court,  the  motion  was  sus- 
tained, the  jury  was  discharged,  and  the 
court  ordered  that  the  defendant  be  dis- 
charged from  custody,  and  from  further  pros- 
ecution in  the  case.  Exceptions  were  taken 
to  the  ruling  of  the  court,  and  the  state  now 
attempts  to  appeal  to  this  court 

From  the  foregoing  it  appears  that  the  case 
has  been  tried  by  the  court  upon  the  state- 
ments and  admissions  of  counsel  for  the 
state,  and  also  upon  the  evidence  offered  by 
the  prosecution,  the  result  of  which  was  the 
discharge  of  the  defendant  from  further 
prosecution.  Under  the  previous  rulings  of 
this  court,  the  discharge  of  the  defendant  up- 
on such  a  trial  protects  him  from  any  fur- 
ther trial,  and  effectually  terminates  the 
prosecution.  As  the  litigation  on  the  merits 
Is  ended,  and  the  defendant  finally  dischar- 
ged, an  appeal  by  the  state  does  not  lie,  and 
hence  it  will  be  dismissed.  State  v.  Moon, 
45  Ban.  145,  25  Pac.  614;  State  v.  Lee,  49 
Kan.  570.  31  Pac  147.  See,  also,  State  v. 
Carmichael,  3  Kan.  102;  City  of  Olathe  v. 
Adams,  15  Kan.  391;  City  of  Oswego  v.  Belt, 
16  Kan.  480;  State  v.  Crosby,  17  Kan.  390; 
State  v.  Phillips,  33  Kan.  100,  5  Pac.  436; 
State  v.  Smith,  49  Kan.  358,  30  Pac.  522. 
Appeal  dismissed.  All  the  justices  concur- 
ring. 


(56  Kan.  1) 

TAYLOR  v.  BLEAKLEY. 

(Supreme  Court  of  Kansas.  April  6,  1895.) 

Elections  and  Votbrs— Construction  op  Act— • 
Marking  Ballots. 

1.  The  legislature,  within  the  terms  of  the 
constitution,  may  adopt  such  reasonable  regu- 
lations and  restrictions  for  the  exercise  of  the 
elective  franchise  as  may  be  deemed  necessary 
to  prevent  intimidation,  fraud,  bribery,  or  other 
corrupt  practices,  provided  that  the  voting  be 
by  ballot,  and  that  the  person  casting  the  vote 
may  do  so  in  absolute  secrecy. 

2.  The  following  provision  of  section  25,  c. 
78,  Sess.  Laws  1893,  r'if  a  voter  *  *  •  fails 
to  mark  the  ballot  as  required  by  other  section 
of  this  act  *  *  •  his  ballot  shall  not  be 
counted  for  such  office,"  construed  in  connec- 
tion with  the  other  sections  of  that  act  is  man- 
datory. 

3.  Under  the  provisions  of  sections  22  and 
25  of  chapter  78,  Sess.  Laws  1893,  commonly 
known  as  the  "Australian  Ballot  Law,"  ballots 
not  marked  with  a  cross  (X),  substantially  in  or 
upon  the  designated  square  or  place,  should  not 
be  counted. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Leavenworth 
county;  Louis  A.  Myers,  Judge. 

Election  contest  by  Joseph  Bleakley  against 
John  F.  Taylor.  There  was  judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

At  the  general  election  In  the  fall  of  1893, 
Joseph  Bleakley  was  the  Republican  candi- 
date for  the  office  of  county  treasurer  of 
Leavenworth  county,  and  John  F.  Taylor  the 
Democratic  candidate  for  that  office.  From 
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the  canvass  made  by  the  county  clerk  and 
commissioners  of  the  returns  of  the  election 
for  the  office,  it  appeared  that  Bleakley  and 
Taylor  had  an  equal  number  of  votes,  and 
a  higher  number  of  votes  than  any  other  per* 
son.  The  commissioners  proceeded  to  deter- 
mine by  lot  which  of  those  two  persons  should 
be  elected.  Lots  were  drawn,  which  resulted 
in  awarding  the  certificate  of  election  to 
Taylor.  Thereupon  Bleakley  instituted  pro- 
ceedings in  contest,  before  a  contest  court 
duly  organized  .for  that  purpose,  and  com- 
posed of  Probate  Judge  Hawn  and  Judges  H. 
W.  Ide  and  T.  A.  Hurd,  and  the  county 
clerk,  as  clerk  of  that  court.  The  election  was 
the  first  one  held  in  Leavenworth  county 
under  chapter  78  of  the  Session  Laws  of 
1893,  commonly  known  as  the  "Australian 
Ballot  Law,"  and  the  contest  court,  in  count- 
ing the  ballots,  construed  that  law.  Before 
the  official  ballots  were  counted  by  the  con- 
test court,  arguments  were  made  before  the 
court  regarding  the  proper  interpretation  of 
said  chapter  78. 

The  first  decision  of  the  contest  court  con- 
cerning the  law  was  announced  by  Hon. 
H.  W.  Ide.  It  was  as  follows:  "It  is  dif- 
ficult to  lay  down  many  rules  In  advance  by 
which  it  shall  be  determined  whether  dis- 
puted ballots  should  be  counted  or  not.  But 
two  or  three  general  principles  seem  to  me  to 
be  so  clear  that  I  have  no  hesitancy  in 
giving  my  assent  at  this  time.  The  present 
election  law  provides  a  new  system  of  voting, 
calculated  to  secure  privacy,  personal  in- 
dependence, and  freedom  from  party  or  Indi- 
vidual surveillance,  and,  In  this-  respect, 
tends  to  promote  an  independent  and  free 
exercise  of  the  elective  franchise.  It  pro- 
vides that  all  the  tickets  shall  be  printed  on 
one  sheet  of  paper,  and  the  ticket  of  each 
party  shall  be  in  a  column  by  itself,  with  d 
proper  heading,  including  Its  political  charac- 
ter. At  the  end  of  each  name  a  space  is 
provided  for  in  the  shape  of  a  square,  within 
which  the  voter  is  to  indicate  his  choice  of 
candidates  by  making  a  mark  in  the  shape 
of  a  X,  and  the  making  of  any  mark  on  his 
ballot  by  which  his  ticket  can  be  identified  Is 
especially  prohibited.  The  principal  ques- 
tions discussed  by  counsel,  which  we  are 
asked  to  decide,  are:  May  the  mark  pre- 
scribed by  the  statute  be  in  any  other  place 
than  in  the  square  at  the  left  of  the  candi- 
date's name,  or  in  any  other  style  or  form 
than  the  cross  described  by  the  statute?  In 
my  opinion,  this  mark  must  be  substantially 
where  the  statute  says  it  shall  be.  It  will 
not  be  valid  to  put  it  at  the  head  of  the  ticket, 
nor  at  the  right  of  the  candidate's  name,  nor 
above  or  below  it,  or  across  its  face.  Yet  I 
do  not  think  it  must  be  all  within  the 
square,  but  some  portion  of  it  must  be.  If 
it  is  all  outside  of  the  square,  although  only  by 
a  small  distance,  it  cannot  be  counted.  As 
to  the  form  of  the  mark  required  by  law, 
some  little  allowance  must  be  made  for  the 
want  of  practice  with  a  pen  or  pencil,  and 


carelessness  or  haste  of  the  voter,  or  for  poor 
sight,  due  to  age,  and  to  the  trembling  hand 
of  enfeebled  nerves,  but  the  mark  must  con- 
form substantially  to  that  designated  in  the 
law.  Difficulty  may  and  probably  will  be 
encountered  when  we  come  to  the  inspection 
of  the  ballots,  in  determining  whether  a  bal- 
lot is  or  is  not  in  its  proper  place,  or  is  in 
the  proper  form.  But  this  is  a  difficulty  in- 
herent in  the  very  nature  of  the  case,  and  can- 
not be  arrived  at  by  general  rules,  but  each 
case  will  have  to  be  determined  by  Itself, 
under  the  principles  herein  enunciated." 

After  a  part  of  the  official  ballots  were  ex- 
amined by  the  contest  court,  it  appears  that 
there  was  a  rehearing  allowed  concerning  the 
construction  of  the  law,  and  "thereupon  the 
court  decided  that  it  would  go  back  to  the 
beginning  of  the  count  in  the  contest,  and  go 
over  all  of  said  ballots  according  to  a  differ- 
ent rule  from  that  heretofore  governing  them, 
which  was  done"  And  the  count  then  pro- 
ceeded, with  the  result  that  the  contest  court 
decided  that  John  F.  Taylor  was  duly  elect- 
ed on  the  7th  of  November,  1893,  as  treasurer 
of  Leavenworth  county.  The  entire  number 
of  official  ballots  cast  at  the  election  were  dis- 
posed of  by  the  contest  court  as  follows: 


Counted  for  Bleakley  without  objection. .  2,057 
Counted  for  Bleakley  against  Taylor's 

objection   695 

Counted  for  Taylor  without  objection...  2,196 
Counted  for  Taylor  against  Bleakley's 

objection    579 

Ballots  objected  to,  but  not  counted  for 

either  party   24 

Ballots  not  indicating  a  vote  for  either 

party   1,206 


Total  6,757 


By  the  count  of  that  court,  according  to 
the  rule  of  construction  finally  adopted,  Bleak- 
ley received  2,752  votes,  and  Taylor  2,775 
votes,  a  plurality  of  23  votes  for  the  latter. 
Bleakley  prosecuted  his  petition  in  error  to 
the  district  court,  which  reversed  the  ruling 
of  the  contest  court,  and  decided  that  Bleak- 
ley was  duly  elected  treasurer  of  Leaven- 
worth county  on  the  7th  of  November,  1893. 
The  district  judge  (Hon.  L.  A.  Myers),  at 
the  time  of  rendering  judgment  in  favor  of 
Bleakley  against  Taylor,  handed  down  the 
following  opinion:  "I  have  given  a  careful 
consideration,  and,  I  trust,  due  weight,  to 
the  many  authorities  cited,  as  well  as  to  the 
very  able  and  exhaustive  arguments  of  coun- 
sel in  this  case.  I  have  endeavored  to  fully 
consider  the  rights  of  the  voter,  as  well  as 
the  rights  of  the  parties  to  this  contention. 
Fully  appreciating  the  great  interests  at 
stake,  it  is  a  relief  to  know,  as  stated  by 
counsel,  that,  no  matter  what  the  result  here, 
the  supreme  court  will  be  called  upon  to 
give  its  unerring  judgment  upon  the  points 
involved.  There  can  be  no  question  but  that 
our  Australian  ballot  law  was  copied  bodily, 
with  but  few  immaterial  alterations,  from 
the  Iowa  law  passed  a  year  earlier.  The 
supreme  court  of  that  state,  in  a  well-con- 
sidered opinion  [Whittam  v.  Zahorik,  59  N. 
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W.  57],  has  given  Its  interpretation  of  that 
law.  I  believe  that  interpretation  is  the  right 
one.  To  hold  otherwise  would,  in  my  judg- 
ment, defeat  the  main  purpose  of  the  law 
itself.  And  this  view  Is,  as  appears  to  me, 
upheld,  in  the  main,  by  the  weight  of  deci- 
sions in  other  states.  Our  own  supreme  court, 
in  Boyd  v.  Mills  [37  Pac.  16],  while  holding 
that  a  mistake  on  the  part  of  the.  officer  fur- 
nishing the  ballots  should  not  operate  to  the 
prejudice  of  the  honest  voter,  go  further, 
and  say  they  do  not  decide  that  any  of  the 
provisions  of  the  law  may  be  disregarded, 
or  that  any  officer  may  escape  liability  to 
punishment  for  violating  any  of  its  provi- 
sions. Our  supreme  court,  following  an  un- 
broken line  of  decisions,  draw  a  marked  dis- 
tinction between  a  disregard  of  the  law  on 
the  part  of  the  voter,  and  an  honest  mistake 
on  the  part  of  an  election  officer.  Constru- 
ing the  different  sections  of  the  act  prescrib- 
ing the  form  of  ballot  to  be  prepared  and 
furnished,  the  directions  to  be  printed  on 
such  ballot  for  the  guidance  of  the  voter, 
'that  he  shall  make  a  cross  mark  in  the 
square  to  the  left  of  the  name  of  the  candi- 
date for  whom  he  wishes  to  vote,'  together 
with  the  plain  provision  in  section  22  that 
the  voter,  *on  receipt  of  his  ballot,  shall  pre- 
pare the  same  by  making  in  the  appropriate 
margin  or  place  a  cross  to  the  left  of  the 
name  of  the  candidate  of  his  choice,'  I  can 
come  to  no  other  conclusion  than  that  the 
law  means  that  the  cross  must  be  made  sub- 
stantially in  or  upon  the  square.  The  fur- 
ther provision  in  section  25  that  *if  the  voter 
fails  to  mark  the  ballot,  as  required  by  other 
sections  |Of  this  act,  his  ballot  shall  not  be 
counted,'  makes  this  requirement  mandatory. 
As  to  the  other  points  raised:  First  I  think 
the  law  Is  constitutional,  notwithstanding 
the  forcible  and  Ingenious  argument  of  coun- 
sel for  the  contestee.  Second. ,  The  official 
ballots  put  in  evidence  fully  prove,  if  proof 
were  necessary,  that  the  contestor  was  reg- 
ularly nominated,  and  that  his  name  was 
properly  on  the  ballots.  Third.  The  act  of  a 
judge  of  the  election  in  writing  his  name, 
Instead  of  his  initials,  upon  the  ballot,  would 
not  invalidate  such  ballot,  unless  .done  at 
the  request  of  the  voter,  or  as  an  identify- 
ing or  distinguishing  mark.  Fourth.  Ballots 
voted  at  one  precinct  which  had  been  pre- 
pared for  another  would  not  be  void,  where 
the  same  had  been  prepared  and  furnished 
by  the  proper  officer  by  mistake,  and  without 
collusion  or  fraud.  In  arriving  at  these  con- 
clusions, I  am  not  unmindful  of  the  high 
character  and  great  ability  of  the  gentlemen 
composing  the  contest  court;  and,  from  their 
earlier  rulings,  I  venture  to  believe  that,  If 
they  had  had  the  Iowa  decision  before  them, 
they  would  have  concurred  in  the  views 
here  expressed.  The  judgment  of  the  con- 
test court  Is  reversed." 

Section  14  of  said  chapter  78,  Sess.  Laws 
1883,  reads,  in  part:  "The  party  appellation 
or  title  shall  be  printed  in  capital  letters,  not 


less  than  one-fourth'  of  an  Inch  in  height, 
and  immediately  below  such  party  appella- 
tion or  title  shall  be  printed  the  following 
statement:  Electors  will  make  a  cross  mark, 
thus  (X)  In  the  square  at  the  left  of  the 
name  of  the  candidate  for  whom  they  wish 
to  vote."  Section  15  has  the  following:  "For 
all  elections  to  which  this  act  applies,  the 
county  clerks  in  their  respective  counties 
shall  have  charge  of  the  printing  of  the  bal- 
lots for  all  general  elections,  and  shall  fur- 
nish them  to  the  judges  of  such  elections." 

The  official  ballots  furnished  to  the  voters 
of  Leavenworth  county  at  the  November  elec- 
tion for  1893  had  the  following  words  plainly 
printed  at  the  top  of  each  ballot:  "Electors 
will  make  a  cross  mark,  thus,  (X)  in  the 
square  at  the  left  of  the  name  of  the  candi- 
date for  whom  they  wish  to  vote."  At  the 
left  of  the  name  of  each  candidate  appointed 
on  the  official  ballot  was  a  square  I  } 
for  the  electors  to  mark  a  cross,  thus,  (X) 
therein. 

The  first  part  of  section  22  is  as  follows: 
"On  receipt  of  his  ballot,  the.  voter  shall 
forthwith,  and  without  leaving 'the  Inclosed 
place,  retire  alone  to  one  of  the  voting  booths 
so  provided,  and  shall  prepare  his  ballot  by 
making  in  the  appropriate  margin  or  place 
a  cross  (X)  to  the  left  of  the  name  of  the 
candidate  of  his  choice  for  each  office  to  be 
filled,  or  by  writing  in  the  name  of  the  can- 
didate of  his  choice  in  a  blank  space  on  said 
ticket,  making  a  cross  (X)  to  the  left  there- 
of." The  first  part  of  section  25  reads:  "If 
a  voter  marks  more  names  than  there  are 
persons  to  be  elected  to  an  office,  or  fails  to 
mark  the  ballot  as  required  by  other  section 
of  this  act,  or  if  for  any  reason  it  Is  impos- 
sible to  determine  the  voter's  choice  for  an 
office  to  be  filled,  his  ballot  shall  not  be 
counted  for  such  office."  Section  23  reads, 
in  part,  thus:  "Any  voter  who  may  declare 
upon  oath  that  he  cannot  read  the  English 
language,  or  that  by  reason  of  any  physical 
disability,  he  is  unable  to  mark  his  ballot, 
shall,  upon  request,  be  assisted  in  marking 
his  ballot  by  two  of  the  election  officers  of 
different  political  parties,  to  be  selected  from 
the  judges  and  clerks  of  the  precinct  in  which 
they  are  to  act,  to  be  designated  by  the 
judges  of  election  of  each  precinct  at  the 
opening  of  the  polls.  Such  officer  shall  mark 
the  ballot  as  directed  by  the  voter  and  shall 
thereafter  give  no  information  regarding  the 
same." 

Taylor  excepted  to  the  rulings  of  the  court, 
and  brings  the  case  here. 

Robert  Crozier,  Fenlon  &  Fenlon,  L.  B.  & 
S.  E.  Wheat,  and  J.  H.  Atwood,  for  plaintiff 
In  error.  Wm.  C.  Hook,  Luclen  Baker,  and 
W.  A.  Porter,  for  defendant  in  error. 

HORTON,  C.  J.  (after  stating  the  facts). 
The  contention  in  this  case  is  over  the  con- 
struction of  the  following  provision  of  sec- 
tion 25,  c.  78.  Sess.  Laws  1893:  "If  a  voter 
*  *  *  fails  to  mark  the  ballot  as  required 
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by  other  section  of  this  act  *  *  *  his 
ballot  shall  not  be  counted  for  such  office," 
—In  connection  with  the  other  sections  of 
that  act.  The  contest  court  found  that  Tay- 
lor had  received  2,775  votes,  and  Bleakley, 
2,752,  giving  Taylor  a  majority  of  23  votes. 
There  were  sufficient  ballots  counted  by  the 
contest  court  for  Taylor,  after  deducting  sim- 
ilar ballots  counted  for  Bleakley,  where  the 
cross  (X)  or  mark  of  the  voter  was  entirely 
outside  of  the  designated  square  or  place  at 
the  left  of  his  name,  to  change  the  result  de- 
clared by  that  court.  The  district  court 
ruled  that  the  requirement  of  section  25  was 
mandatory,  and  therefore  refused  to  count 
the  ballots  In  which  the  cross  (X)  or  the 
mark  of  the  voter  was  entirely  outside  of 
the  designated  place.  This  ruling  Is  com- 
plained of. 

It  Is  Insisted  that  the  provision  Is  directory 
only,  and  that.  If  the  purpose  of  the  voter 
can  be  ascertained  with  reasonable  certainty 
from  the  ballot  cast  by  him,  efTect  should  be 
given  to  it.  Unquestionably,  prior  to  the 
passage  of  ehapter  78  by  the  legislature  of 
1893,  the  rule  that  the  Intent  of  the  voter,  as 
evidenced  by  his  ballot,  is  controlling  in  the 
count  thereof,  was,  by  a  long  course  of  judi- 
cial determination,  firmly  imbedded  in  the 
jurisprudence  of  this  state.  Jones  v.  State, 
1  Kan.  273;  Gllleland  v.  Schuyler,  9  Kan. 
569;  Wilds  v.  State  Board,  50  Kan.  147,  32 
Pac.  136.  But  the  legislature  of  1893  adopt- 
ed what  is  known  as  the  "Australian  Ballot 
System."  The  enactment  of  that  statute 
was  designed  to  inaugurate  an  important 
departure  from  the  mode  of  voting  and 
counting  votes  which  had  existed  in  "this 
state  prior  to  its  passage.  If  the  legisla- 
ture intended  to  say  that  a  ballot  which  had 
failed  to  accord  with  certain  specifically 
enumerated  requirements  on  the  part  of  the 
voter  could  not  be  counted,  the  purpose  of 
the  legislature,  irrespective  of  all  considera- 
tions as  to  the  Intent  or  effect  of  such  fail- 
ure, if  not  unconstitutional,  cannot  be  disre- 
garded by  courts.  If  the  statute  is  harsh  in 
its  terms,  the  remedy  Is  with  the  legislature. 
Our  statute  was  taken  almost  bodily  from 
the  Iowa  law.  The  supreme  court  of  that 
state  has  recently  passed  upon  the  pivotal 
question  Involved  in  this  case.  Whlttam  v. 
Zahorlk,  59  N.  W.  57.  That  court  ruled 
"that  ballots  not  marked  with  a  cross  in  any 
circle  or  square  should  not  be  counted." 
That  decision  was  followed  in  State  v.  Ha- 
gen  (Iowa)  60  N.  W.  108.  See,  also,  the 
following  cases:  Lindstrom  v.  Board  (Mich.) 
54  N.  W.  280;  State  v.  Russell  (Neb.)  51  N. 
W.  465;  Parvin  v.  WImberg  (Ind.  Sup.)  30 
N.  E.  790;  Curran  v.  Clayton,  86  Me.  42.  29 
Atl.  930;  Bechtel  v.  Albin  (Ind.  Sup.)  33  N. 
E.  967;  Sego  v.  Stoddard  (Ind.  Sup.)  36  N. 
E.  204;  In  re  Vote  Marks  (R.  I.)  21  AtL  962; 
In  re  Ballot  Marks  (R.  I.)  27  Atl.  608;  Fields 
v.  .Osborne,  60  Conn.  544,  21  Atl.  1070.  In 
Parvin  v.  WImberg,  supra,  It  is  observed: 
"If  a  statute  expressly  declares  any  particu- 


lar act  to  be  essential  to  the  validity  of  a 
election,  or  that  Its  omission  shall  raider 
the  election  void,  the  courts,  whose  duty  h  b 
to  enforce  the  law  as  they  find  ft.  most » 
hold,  whether  the  particular  act  in  qoestioa 
goes  to  the  merits,  or  affects  the  remit  at 
the  election,  or  not;  for  such  a  statute  if 
mandatory,  and  the  court  cannot  enter  n>t» 
the  question  of  its  policy.  In  this  iostuc? 
It  has  declared  that  the  mode  by  which  u* 
elector  shall  express  his  choice  shall  be  by 
stamping  certain  designated  squares  on  the 
ballot.  There  is  nothing  unreasonable  ii 
the  requirement,  and  It  Is  simple  and  easfr 
understood.  Furthermore,  if  he  Is  illitmw 
or  1b  in  doubt  the  law  makes  ample  provi- 
sion for  his  aid.  If  he  does  not  chow?  9 
indicate  his  choice  In  the  manner  prescribed 
by  law,  he  cannot  complain  if  his  ballot  b 
not  counted.  Kirk  v.  Rhoads.  46  CaL  399. 
If  we  hold  this  statute  to  be  directory  qhIt, 
and  not  mandatory,  we  are  left  entira> 
without  any  fixed  rule  by  which  the  ©flew 
of  election  are  to  be  guided  in  counting  the 
ballots."  In  Curran  v.  Clayton,  supra,  k 
was  decided  that  under  the  statute  of  Maine 
giving  the  voter  a  clear  opportunity  to  desie 
nate  by  a  cross  mark  (X)  his  choice  of  can 
di dates,  the  place  and  method  of  martin? 
the  ballot  being  regulated  and  defin«d  ii 
the  statute,  ballots  defectively  and  illegallT 
marked  should  be  rejected.  The  prorbooa 
of  chapter  78,  requiring  the  voter  to  make 
a  cross  mark  (X)  to  the  left  of  the  name  ef 
the  candidate  of  his  choice  for  the  office  tn 
be  filled,  was  construed  by  the  house  of  rep- 
resentatives of  the  state,  at  its  late  session 
In  the  contest  brought  by  W.  M.  Glqan  t.  C. 
E.  Wightman,  claiming  to  have  been  legaQj 
elected  representative  from  Greeley  county, 
a  written  report  was  filed  by  the  eJectics 
committee.  From  that  report  we  take  u> 
following  excerpt:  "After  a  very  careful 
consideration  of  the  'Australian  Ballot  Lav.' 
and  an  exhaustive  examination  of  the  au- 
thorities of  this  and  other  states  constrain? 
its  provisions,  your  committee  has  reached 
the  unanimous  conclusion  that  none  of  tit? 
ballots  [those  in  dispute]  should  have  beta 
counted  -for  either  candidate.  The  great  in- 
novation upon  the  prior  law  made  by  th* 
Australian  law  Is  that  the  intention  of  the 
voter  shall  be  ascertained  by  an  application 
to  the  ballot  of  the  directions  contained  in 
the  statute,  and  the  provisions  of.  our  stat 
ute  directing  the  manner  in  which  the  voter 
shall  express  his  choice  are  mandatory.  An- 
other object  of  the  law  is  to  prevent  the  put- 
ting upon  the  ballot  by  the  voter,  or  anr 
other  person,  any  mark,  save  and  except 
the  cross  in  the  proper  space,  which  wiU 
designate  that  ballot  from  any  other  haflot 
cast.  Should  the  door  be  open  to  permit  u> 
counting  of  ballots  containing  any  other 
than  the  marks  permitted  by  the  statute.  It 
would  enable  persons  who  had  bargained  f«r 
votes  to  agree  upon  a  distinguishing  mart 
whereby  it  could  be  determined,  by  a  mere 
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inspection  of  the  ballot,  whether  or  not  the 
voter  had  carried  out  his  part  of  the  con- 
tract, thereby  thwarting  one  of  the  main 
objects  of  the  law."  The  report  of  the  elec- 
tion committee  was  adopted  by  the  house 
without  dissent,  the  membership  of  which 
contained  over  40  persons  who  were  mem- 
bers of  the  legislature  of  1893,  which  enacted 
chapter"  78.  In  Boyd  v.  Mills,  53  Kan.  594, 
37  Pac.  16,  where  all  the  ballots  used  by  the 
voters  of  one  township  were  printed  on  col- 
ored paper  Instead  of  white,  this  court  ruled 
that  the  ballots  were  properly  counted,  but 
remarked,  "They  were  furnished  by  the 
judges  to  the  voters,  and  were  the  only  bal- 
lots furnished  to  or  used  by  any  voter  at  the 
voting  place,  and  therefore  the  color  of  the 
ballots  was  not  sufficient  to  prevent  the 
counting  thereof,"  and  added:  "The  secrecy 
of  the  ballot  has  been  in  no  wise  Impaired. 
The  voters  themselves  have  manifested  no 
disposition  to  disregard  the  law,  and  it  may 
be  fairly  Inferred  that  the  use  of  the  colored 
ballots  was  an  honest  mistake  on  the  part 
of  the  judges  of  the  election.  Had  a  part 
of  the  ballots  been  white,  and  a  part  colored, 
so  as  to  afford  some  grounds  for  identifica- 
tion of  the  votes  cast  by  the  individual  elect- 
ors, a  different  question  would  be  presented. 
In  considering  the  statute,  we  are  to  keep 
steadily  In  mind  the  evident  purpose  of  the 
legislature  In  its  enactment  It  Is  plain  that 
among  the  most  prominent  ends  sought  to  be 
attained  was  that  of  absolute  secrecy.  Any 
mark  or  distinguishing  feature  on  the  bal- 
lots which  would  enable  a  person  other  than 
the  voter  himself  to  Identify  the  ballot,  and 
find  out  how  the  elector  had  voted,  was  In- 
tended to  be  strictly  prohibited.  By  this 
decision  we  do  not  Intend  to  say  that  anv  of 
the  provisions  of  the  law  may  be  disregard- 
ed, or  that  any  officer  may  escape  liability 
to  punishment  for  violating  any  of  its  pro- 
visions." 

As  sustaining  the  final  ruling  of  the  contest 
court,  our  attention  is  called  to  Coleman  v. 
Gernet,  14  Pa.  Co.  Ct.  R.  578;  Johnson  v. 
Board  (Mich.)  59  N.  W.  412;  State  v.  Rus- 
sell (Neb.)  51  N.  W.  465;  Spurgln  v.  Thomp- 
son (Neb.)  55  N.  W.  297.  The  Coleman 
Case  was  decided  by  an  inferior  court,  but 
follows  the  decision  of  Woodward  v.  Sar- 
sons,  L.  R.  10  C.  P.  733.  In  that  case  the 
statute  referred  to  differs  from  ours.  Lord 
Coleridge,  in  the  opinion,  said:  "The  sec- 
ond section  enacts,  as  to  what  the  voter  shall 
do,  that  'the  voter,  having  secretly  marked 
his  vote  on  the  paper,  and  folded  It  up  so 
as  to  conceal  his  vote,  shall  place  It  In  an 
inclosed  box.'  This  is  all  that  Is  said  in  the 
body  of  the  act  about  what  the  voter  shall  do 
with  the  ballot  paper.  That  which  is  abso- 
lute, therefore,  is  that  the  voter  shall  mark 
his  paper  secretly.  How  he  shall  mark  it 
is  in  the  directory  part  of  the  statute."  The 
cases  of  State  v.  Russell,  supra,  and  Spurgln 
r.  Thompson,  supra,  were  decided  by  the 
supreme  court  of  Nebraska.    The  statute  of 


that  state  does  not  provide,  If  the  ballot  is 
not  marked  as  required,  It  shall  not  be  count- 
ed. That  statute  has  the  provision  that 
"when  a  ballot  is  sufficiently  plain  to  gather 
therefrom  a  part  of  the  voter's  Intention,  that 
it  shall  be  the  duty  of  the  judges  of  election 
to  count  such  part."  Post,  J.,  in  referring  to 
that  provision,  observed:  "It  may  be,  as 
contended  by  respondents*  counsel,  that  the 
proviso  in  the  last  section  was  Intended  to 
apply  only  to  ballots  otherwise  regular,  but 
on  which  the  voter  has  failed,  through  negli- 
gence, Illiteracy,  or  other  cause,  to  clearly 
express  his  intention  as  to  every  office  nam- 
ed thereon.  The  Inference  is  strong,  however, 
from  the  language  of  the  several  sections  to 
which  reference  has  been  made,  that  the 
legislature,  by  declaring  a  limited  number  of 
provisions  to  be  mandatory,  and  a  compliance 
therewith  essential  to  a  legal  ballot,  intended 
the  other  provisions  as  directory  only."  John- 
son v.  Board,  supra,  gives  some  support  to  the 
rule  adopted  by  the  contest  court  in  finally 
counting  the  ballots,  but  even  that  case  dif- 
fers from  this.  In  that  case  the  official  ballot 
contained  the  name  of  but  one  candidate  for 
each  office.  A  number  of  ballots  voted  were 
not  marked  in  any  manner.  The  court  ruled 
that.  In  the  absence  of  names  of  opposing 
candidates  on  the  ballot,  those  referred  to 
should  be  counted.  An  examination  of  the 
various  decisions  construing  the  Australian 
ballot  law,  adopted  by  so  many  states  of 
the  Union,  shows  that  the  current  and  great 
weight  of  authority  in  this  country  supports 
the  construction  adopted  by  the  Iowa  and 
Maine  courts. 

It  is  next  insisted,  if  the  provisions  of  sec- 
tions 22  and  25,  referred  to,  are  mandatory, 
that  the  statute  is  in  conflict  with  section  1, 
art  4,  of  the  constitution,  which  ordains 
that  "all  elections  by  the  people  shall  be  by 
ballot,  and  all  elections  by  the  legislature 
shall  be  viva  voce."  It  is  conceded  that  the 
word  "ballot"  means  "a  bit  of  paper  having 
printed  or  written  thereon  the  designation  of 
an  office,  and  the  name  of  a  person  to  fill  it, 
and  that  the  person  casting  It  has  a  right 
to  do  so  in  absolute  secrecy."  The  cardinal 
features  of  chapter  78  are  two:  First,  an  ar- 
rangement for  polling  by  which  compulsory 
secrecy  of  voting  is  secured;  second,  an  of- 
ficial ballot,  containing  the  names  of  all  candi- 
dates, printed  and  distributed  under  official 
authority.  The  act  compels  a  vote  by  bal- 
lot, and  absolute  secrecy.  The  marking  of 
the  vote  in  seclusion,  and  in  such  a  uniform 
way  as  not  to  be  readily  used  for  Identifica- 
tion, reaches  effectively  a  great  class  of  evils, 
Including  violence,  intimidation,  bribery,  and 
corrupt  practices,  dictation  by  employers  or 
organizations,  the  fear  of  ridicule  and  dis- 
like, or  of  social  or  commercial  Injury,— all 
coercive  and  improper  influence,  of  every 
sort,  depending  on  a  knowledge  of  the  voter's 
political  action.  Voting  according  to  a  bar- 
gain or  understanding  is  especially  aimed  at. 
No  man  has  ever  placed  his  money  corrupt- 
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ly  without  satisfying  himself  that  the  vote 
was  cast  according  to  the  agreement,  or, 
in  a  phrase  which  has  become  only  too 
common  in  elections,  without  proof  that  "the 
goods  were  delivered";  and  when  there  is 
to  be  no  proof  by  any  distinguishing  mark, 
sign,  or  otherwise,  but  the  word  of  the  bribe 
taker  (who  may  have  received  thrice  the 
sum  to  vote  for  the  briber's  opponent),  it  is 
idle  to  place  any  trust  in  such  a  use  of  mon- 
ey. Wigmore,  Australian  Ballot  System,  52. 
A  ballot  ought  to  be  cast  by  the  voter  in- 
telligently and  thoughtfully.  If  so  cast,  there 
is  no  trouble  in  complying  with  the  provisions 
of  chapter  78.  If  a  person  Is  illiterate  or 
physically  disabled,  he  may  have  assistants 
to  mark  his  ballot  No  one  Is  disfranchised 
by  the  act,  nor  are  the  provisions  concerning 
the  marking  of  the  ballot  difficult  to  under- 
stand. The  legislature,  within  the  terms  of 
the  constitution,  may  adopt  such  reasonable 
regulations  and  restrictions  for  the  exercise  of 
the  elective  franchise  as  may  be  deemed  neces- 
sary to  prevent  intimidation,  bribery,  and  fraud, 
provided  the  voting  be  by  ballot,  and  the  per- 
son casting  the  vote  may  do  so  In  secrecy. 
Curren  v.  Clayton,  supra;  Whlttam  v.  Za- 
horik,  supra;  Parvin  v.  Wimberg,.  supra; 
Boyd  v.  Mills,  53  Kan.  594,  37  Pac.  16;  Blair 
v.  Ridgley,  41  Mo.  63.  We  do  not  think  that 
the  provisions  of  chapter  78,  referred  to, 
even  if  mandatory,  conflict  in  any  way  with 
the  constitution. 

Finally,  it  is  insisted  that  the  district  court, 
after  reaching  the  conclusion  It  did  concern- 
ing the  counting  of  the  ballots,  should  have 
sent  the  case  back  to  the  contest  court  for  a 
new  trial,  and  not  rendered  final  judgment. 
The  case,  as  presented  to  this  court,  is  upon 
admitted  facts.  The  ballots  in  dispute  are 
truly  copied  In  the  record.  The  case  is  be- 
fore us  In  the  nature  of  an  agreed  state- 
ment of  facts.  This  court  Is  able,  from  the 
examination  of  the  admitted  facts,  to  direct 
the  judgment.  There  appears  no  necessity 
for  reconvening  the  contest  court  The  count- 
ing of  the  ballots  by  the  district  court  is  ap- 
proved, and  the  judgment  of  that  court  af- 
firmed   All  the  justices  concurring. 


(55  Kan.  16) 

RICHARDSON  v.  JAMISON. 
(Supreme  Court  of  Kansas.   April  6,  1895.) 
Election  and  Voters— Marking  of  Ballots. 

1.  The  provisions  of  sections  22,  25,  c.  78, 
Sess.  Laws  1893.  commonly  known  as  the  "Aus- 
tralian Ballot  Law,"  concerning  the  marking 
and  counting  of  ballots,  are  mandatory,  and  must 
be  substantially  complied  with  by  the  voter,  in 
order  to  have  his  vote  counted. 

2.  The  case  of  Taylor  v.  Bleakley  (just  de- 
cided) 39  Pac.  1045,  followed. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Labette  coun- 
ty; J.  D.  McCue,  Judge. 

Election  contest  by  W.  S.  Richardson 
against  John  A.  Jamison.    There  was  judg- 


ment for  defendant,  and  plaintiff  brings  er- 
ror. Affirmed. 

F.  H.  Atchlnson,  for  plaintiff  In  error.  W. 
F.  Schock  and  Nelson  Case,  for  defendant  in 
error. 

HORTON,  C.  J.  W.  S.  Richardson  and 
John  A.  Jamison  were  candidates  for  the 
office  of  trustee  of  Mound  Valley  township, 
in  Labette  county,  prior  to  the  election  of 
1893.  These  candidates  were  voted  for  at 
the  election.  After  the  election  the  canvas- 
sing board  of  the  county  declared  John  A. 
Jamison  elected.  Richardson  contested  the 
election.  The  contest  court  declared  Rich- 
ardson elected.  On  January  13,  1894,  Jami- 
son commenced  an  action  in  the  district 
court  to  reverse  the  decision  of  the  contest 
court  Such  proceedings  were  had  in  that 
action  that  the  court  found  the  contest  court 
had  committed  error,  set  aside  its  action, 
and,  upon  the  request  of  the  parties,  held  the 
matter  for  trial.  The  action  being  called  for 
trial,  the  county  clerk  was  called  as  a  wit- 
ness, and  produced  the  ballots  cast  at  the 
election  in  dispute.  From  the  evidence,  the 
court  found  John  A.  Jamison  had  received 
168  legal  votes,  and  W.  S.  Richardson  167 
legal  votes;  and  that  John  A.  Jamison  had 
been  elected  to  the  office  .of  trustee  of  said 
township.  Judgment  was  entered  according- 
ly. Richardson  excepted,  and  brings  the 
case  here. 

The  trial  court  ruled  that  the  ballots  could 
not  be  counted,  if  marked  other  than  the 
way  prescribed  by  chapter  78,  Sess.  Laws 
1893,  and  therefore,  upon  the  objection  of 
Jamison,  refused  to  count  certain  votes  cast 
for  .Richardson  that  were  not  properly  mark- 
ed ki  the  designated  square  or  place,  by  the 
voters,  with  a  cross  (X).  Within  the  author- 
ity of  Taylor  v.  Bleakley  (Just  decided  by 
this  court)  39  Pac.  1045,  the  judgment  of  the 
district  court  will  be  affirmed.  AIT  the  Jus- 
tices concurring. 


W  Kan.  13S> 

STATE  v.  GRAY. 
(Supreme  Court  of  Kansas.   April  6,  1896.) 
Homicide  —  Quilt  of  Accomplice  —  Evidence — 
Privileged  Communication. 

1.  Where  the  question  asked  a  witness  fair- 
ly calls  for  competent  testimony,  but  the  wit- 
ness in  fact  gives  incompetent  testimony  in  an- 
swer to  it,  the  only  recourse  of  the  defendant  is 
by  motion  to  strike  out;  and,  where  no  such  mo- 
tion is  made,  no  available  error  is  presented. 

2.  A  conversation  participated  in  by  a  hus- 
band, his  wife,  and  a  third  person  is  in  no  sense 
a  privileged  communication,  and  may  be  nar- 
rated in  evidence  by  such  third  person. 

3.  One  who  counsels,  advises,  and  procures 
the  commission  of  a  murder  may  be  convicted 
of  a  higher  degree  of  offense  than  the  evidence 
shows  the  person  who  actually  perpetrated  the 
crime  to  be  guilty  of.  State  v.  Patterson,  34 
Pac.  784.  52  Kan.  335. 

4.  Where  two  persons  enter  into  &  con- 
sniracv  to  commit  a  murder,  and  the  Dion  agreed 
on  is  that  one  of  the  conspirators  shall  lie  in  wait 
in  ambush  for  their  victim,  the  mere  declara- 
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tion  of  the  one  bo  lying  in  ambush  that  at  one 
time  he  mentally  gave  up  the  idea  of  commit- 
ting the  crime,  where  the  evidence  shows  no 
act  indicating  an  abandonment  or  change  of  pur- 
pose, and  where  it  clearly  appears  that  the  crime 
was  actually  perpetrated  in  pursuance  of  the 
original  .conspiracy,  is  not  sufficient  to  show  an 
abandonment  of  the  criminal  design,  and  does 
not  warrant  an  acquittal  of  the  defendant. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Sumner  county; 
J.  A.  Burnette,  Judge. 

Anderson  Gray,  having  been  convicted  of 
murder,  appeals.  Affirmed. 

W.  B.  Stanley,  James  Lawrence,  and  W. 
W.  Schwinn,  for  appellant  F.  B.  Dawes, 
Atty.  Gen.,  H.  L.  Woods,  and  C.  E.  Elliott, 
for  the  State.  { 

ALLEN,  J.  The  appellant,  Anderson  Gray, 
and  one  Thomas  McDonald,  were  jointly 
charged  with  having  murdered  Thomas  Pat- 
ton,  In  Sumner  county,  on  the  5th  of  May, 
1894.  The  defendant  Gray  was  separately 
tried,  and  convicted  of  murder  In  the  first 
degree.  From  that  conviction  he  has  ap- 
pealed to  this  court. 

The  evidence  clearly  shows  that  the  gun- 
shot which  killed  Patton  was  actually  dis- 
charged by  McDonald,  and  that  Gray  was 
not  In  fact  present  at  the  shooting.  The  the- 
ory of  the  prosecution  was  that  Gray  coun- 
seled and  Incited  McDonald  to  commit  the 
murder.  It  appears  that  McDonald  was 
working  for  Gray,  as  a  hired  hand,  on  his 
farm;  that  Patton  was  a  tenant  of  Gray's, 
living  on  a  portion  of  his  farm  about  half  a 
mile  distant  from  Gray's  house.  Both  Mc- 
Donald and  his  wife  lived  in  the  same  house 
with  Gray  and  his  family.  Gray  told  Mc- 
Donald that  Patton  had  made  slighting  re- 
marks about  McDonald's  wife.  On  the  morn- 
ing of  the  tragedy,  McDonald  asked  Patton 
with  reference  to  what  he  had  said.  An  al- 
tercation ensued,  during  which  Patton  struck 
McDonald.  As  Patton  went  away,  he  chal- 
lenged McDonald  to  meet  him  in  two  hours 
and  settle  the  matter.  McDonald  was  then 
furnished  by  Gray  with  a  Sharp's  rifle,  which 
he  took,  and,  in  company  with  Gray,  went 
out  and  practiced  shooting  at  a  target  Gray 
then  cleaned  the  gun,  furnished  McDonald 
with  more  cartridges,  and  they  together  went 
to  a  grove  lying  south  from  Gray's  house, 
and  extending  up  to  the  road  leading  to  the 
house  where  Patton  lived.  A  place  was  se- 
lected, where  McDonald  was  to  lie  in  am- 
bush until  Patton  should  come  along.  Gray 
was  then  called  back  to  his  house  on  account 
of  a  neighbor  named  Probst  having  come  to 
see  him.  Shortly  afterwards  Patton  came 
along  the  road  in  company  with  one  Craig, 
and  leading  a  mule.  As  he  passed  near  the 
thicket  where  McDonald  was  concealed  Mc- 
Donald shot  him,  Inflicting  a  wound  of  which 
he  died  that  night  The  questions  of  law 
argued  on  behalf  of  the  appellant  relate  to 
the  introduction  of  evidence  and  instructions 
to  the  jury. 


The  first  error  alleged  is* with  reference  to 
the  admission  of  a  dying  declaration  of  the 
deceased,  Patton.  The  shooting  occurred  be- 
tween 0  and  10  o'clock  In  the  morning.  Pat- 
ton died  at  9  o'clock  that  night  During  the 
interval  he  was  conscious,  and  believed  he 
was  about  to  die.  Mrs.  Harmon,  a  witness 
called  by  the  prosecution,  testified  to  having 
a  conversation  with  the  deceased  at  about 
half  past  2  in  the  afternoon,  in  which  he  told 
her  he  had  no  hopes  of  recovery,  and  that 
McDonald  shot  him  from  the  brush.  In  an- 
swer to  the  question,  "State  what  he  said," 
the  witness  answered,  "He  said  that  Gray 
had  it  done."  On  the  application  of  defend- 
ant's counsel  this  answer  was  stricken  out 
as  not  responsive  to  the  question.  After  fur- 
ther questions  as  to  what  Patton  said  con- 
cerning his  hopes  of  recovery,  the  witness 
was  asked:  "Q.  Did  he  state  to  you,  or  did 
you  have  any  conversation  with  him  as  to, 
who  was  concerned  in  the  matter,  or  had 
anything  to  do  with  it,  during  that  evening? 
A.  That  day  I  did.  Q.  About  what  time? 
A.  I  think  it  was  about  half  past  two.  Some- 
thing near  that.  Q.  What  did  he  say  in  that 
respect?"  This  question  was  objected  to  as 
incompetent  irrelevant  and  immaterial,  and 
because  no  proper  foundation  for  it  had  been 
laid.  The  objection  was  overruled,  and  the 
witness  answered:  "A.  He  said  Mr.  Gray 
had  it  done.  Said,  'Gray  done  this.'  Q.  State 
just  how  he  said  that  A,  Just  as  I  spoke  It 
Said:  'Gray  had  this  done.  This  was  Gray's 
work.' "  These  declarations  were  admitted 
in  evidence,  not  as  a  part  of  the  res  gestae, 
but  as  dying  declarations.  The  rule  as  to 
the  admission  of  such  declarations  was  well 
stated  in  the  case  of  State  v.  Medlicott  9 
Kan.  257,  as  follows:  "Statements  not  un- 
der oath  can  only  be  admitted  in  evidence, 
as  dying  declarations,  when  they  are  made 
in  extremis,  and  where  the  death  of  the 
person  who  made  the  declaration  is  the  sub- 
ject of  the  charge,  and  where  the  circum- 
stances of  the  death  are  the  subject  of  the 
declaration,  and  the  person  making  them  is 
in  the  full  belief  that  he  is  about  to  die;  and 
this  condition  of  the  mind  must  be  made 
clearly  to  appear."  It  is  conceded  that  Pat- 
ton was  In  extremis  when  the  declarations 
were  made,  and  without  hope  of  recovery. 
It  is  contended,  however,  that  only  such 
statements  of  the  deceased  as  would  have 
been  competent  evidence  if  he  were  living, 
and  on  the  witness  stand,  can  be  given  in 
evidence  as  dying  declarations;  that  the 
statement  that  "Gray  had  it  done"  was  not 
the  narration  of  any  circumstance  connected 
with  the  tragedy,  but  was  a  mere  expres- 
sion of  opinion  as  to  Gray's  connection  with 
the  matter.  The  rule  of  law  is  substantially 
as  claimed  by  counsel  for  appellant.  State- 
ments of  the  deceased  as  to  matters  other 
than  the  circumstances  surrounding  the  hom- 
icide, or  expressions  of  belief  as  to  matters 
not  within  the  knowledge  of  the  dying  man, 
are  inadmissible^  Whart  Cr.  B v.  J  294;  State 
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v.  Footyou,  24  Or.  61,  32  Fac  1031,  and  33 
Pac.  537;  State  v.  Chambers,  87  Mo.  408; 
Matherly  v.  Com.  (Ky.)  19  8.  W.  977;  1 
Greenl.  Ev.  |  159.  The  rale,  as  stated  by 
Greenleaf,  Is,  "The  declarations  of  the  de- 
ceased are  admissible  only  of  those  things 
to  which  he  would  have  been  competent  to 
testify,  if  sworn  in  the  cause."  It  does  not 
necessarily  follow,  however,  that  error  is 
shown  by  the  record  of  any  avail  to  the  ap- 
pellant, before  this  court.  The*  question  to 
which  the  objection  was  interposed  is,  "What 
did  he  say  in  that  respect?"  To  understand 
the  import  of  this  question,  we  go  back  to 
the  preceding  one,  "Did  he  state  to  you,  or 
did  you  have  any  conversation  with  him  as 
to,  who  was  concerned  in  the  matter,  or  had 
anything  to  do  with  it,  during  that  even- 
ing?" This  was  answered,  "That  day  I  did." 
The  question,  then,  which  the  witness  was 
called  on  to  answer  was,  what  did  he  say 
in  respect  to  who  was  concerned  in  the  mat- 
ter, or  had  anything  to  do  with  it?  This 
question  admitted  of  an  answer  entirely  com- 
petent and  proper.  It  did  not  call  directly 
for  any  expression  of  belief  or  opinion.  Any 
statement  showing  the  presence  of  Gray,  or 
showing  any  fact  connected  with  the  tragedy 
which  pointed  to  the  guilt  of  Gray,— such, 
for  example,  as  the  fact  that  the  gun  from 
which  the  fatal  shot  was  fired  belonged  to 
Gray,— would  have  been  responsive  to  the 
question,  and  competent  evidence  would 
have  been  a  fact  to  which  Patton  might  have 
testified,  If  living  and  on  the  witness  stand. 
Instead,  however,  of  such  an  answer,  the 
witness  gave  the  statement  quoted.  No  ob- 
jection was  made  to  the  answer,  nor  any 
motion  to  strike  it  out  or  withdraw  it  from 
the  consideration  of  the  jury.  Where  a  prop- 
er question  is  asked,  and  an  improper  answer 
given,  the  only  remedy  of  the  aggrieved 
party  is  by  motion  to  strike  out.  It  is  Im- 
possible for  the  court,  in  advance,-  to  exclude 
an  improper'  answer  to  a  proper  question. 
The  propriety  of  the  answer  cannot,  in  the 
nature  of  things,  be  determined  before  It  is 
given.  Hynes  v.  Jungren,  8  Kan.  391;  Stone 
v.  Bird,  16  Kan.  488;  City  of  Wyandotte  v. 
Gibson,  25  Kan.  236;  City  of  Atchison  v. 
Rose,  43  Kan.  605,  23  Pac.  561.  Under  these 
authorities,  no  error  is  shown  in  the  action 
of  the  court  It  is  true  that  the  question  Is 
not  so  carefully  framed  as  it  might  have 
been,  but,  as  it  fairly  called  for  competent 
testimony,  we  do  not  think  that  the  mere 
fact  that  a  witness  could  possibly  give  an 
improper  answer,  which  would  yet  be  re- 
sponsive to  the  question,  a  sufficient  ground, 
of  itself,  for  a  reversal.  The  other  testi- 
mony in  the  case  renders  the  objectionable 
statement  quite  unimportant  The  witness 
Craig  testified,  without  objection,  that  while 
walking  along  the  road,  towards  the  scene  of 
the  tragedy,  Patton  told  him  about  the  diffi- 
culty he  had  had  that  morning,  in  the  course 
•rf  which  he  said,  "McDonald  was  brought 
■•e  for  a  game,  and  now  he  got  the  game, 


and  had  to  play  his  hand.**  N.  J.  Prsta. 
who  was  with  Gray  at  the  time  of  the  shoot- 
ing, and  went  with  him  to  the  place  where 
Patton  was  lying  wounded,  testified  thai: 
"The  first  thing  that  was  said  [after  tiwr 
got  there],  Mr.  Patton  said.  The  coward  mm* 
me  from  the  brash,'  and  be  said  (he  ad- 
dressed Mr.  Gray),  'Gray,  what  did  yos  let 
him  have  that  gun  for?*  Q.  Did  he  say  what 
gun?  A.  I  don't  know  whether  he  said.  I 
rather  think  he  said  the  'big  gun.'  "  It  dew 
not  appear  that  Gray  made  any  response.  I: 
would  appear  from  this  question  which  Pit- 
ton  asked  Gray  that  he  recognized  the  gsa  as 
one  belonging  to  Gray.  There  is  a  great  deal 
of  other  evidence  in  the  record  showing 
That  Gray  was  instrumental  in  bringhig  « 
the  quarrel  between  Patton  and  McDonald. 
That  he  then  took  especial  pains  to  excite 
McDonald's  fears,  and  make  him  believe  that 
Patton  was  a  desperado,  who  would  sareb; 
take  his  life,  if  he  had  an  opportunity  to  do 
so.  That  he  urged  McDonald  to  prepare  Urn- 
self,  and  to  get  in  a  position  where  be  coaU 
kill  Patton  without  incurring  any  risk  of 
being  killed  himself.  That  it  was  at  his  sug- 
gestion that  McDonald  practiced  shooting  at 
a  target.  That  he  cleaned  the  gun  after- 
wards, and  furnished  the  cartridges.  That 
McDonald's  wife  protested  against  her  hus- 
band's going  out  to  do  the  deed.  That  Gray 
Insisted  to  her  that  her  husband  would  be 
killed,  if  he  didn't  kill  Patton.  That  be  tbea 
went  with  McDonald;  selected  the  spot 
where  he  should  lie  in  wait  for  his  victim 
That  after  the  tragedy  he  swore  before  the 
coroner's  jury  that  McDonald  was  in  the 
house,  sick,  at  the  time;  that  he  believe! 
the  shooting  was  done  by  Dave  Patton.  a 
cousin,  with  whom  the  deceased  had  had  dif- 
ficulty; that  he  had  found  tracks  In  the 
grove,  which  other  witnesses,  who  made 
search  for  them,  failed  to  find.  That  be 
afterwards  changed  his  story,  and  said  be 
believed  Patton  was  shot  accidentally  by 
men  who  were  passing  along  the  road  shoot- 
ing at  a  rabbit  or  something.  The  conTeraa- 
tions  between  McDonald  and  Gray  were 
proven  only  by  the  testimony  of  McDonald 
and  his  wife,  but  Gray's  contradictory  state 
ments  are  shown  by  numerous  witness* 
who  appear  to  be  entirely  disinterested.  Irod 
Dodson,  a  neighbor,  testified  that  on  that 
morning  after  the  quarrel  between  Patton 
and  McDonald,  in  a  conversation  with  Gray: 
"I  asked  him,  'Do  you  think  he  will  do  what 
he  says?*  and  he  said:  *Of  course  he  wfll 
He  Is  that  kind  of  a  man.  He  has  killed 
seven  men,  and  he  says,  if  McDonald  don't 
fix  himself,  why,  he  will  kill  him,  or  get  him. 
or  something  like  that.'  And  when  we  west 
on  further  out  to  the  road,  or  Just  before 
went  into  the  road,  he  said,  'I  am  goto? 
back,  and  take  my  gun,  and  take  him  oat 
there  In  the  grove,  and  I  will  practice  bin 
up,  and  kill  the  son  of  a  bitch.  If  we  dool 
he  will  get  some  of  us.'  " 
If  the  jury  believed  the  testimony  of 
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Donald  trad  MS  wife,  which  they  were,  of 
course,  at  liberty  to  do,  If  satisfied  of  Its 
truthfulness,  the  evidence  Is  overwhelming, 
and  absolutely  convincing  of  the  guilt  of 
Gray.  Even  if  they  were  to  discard  the  ev- 
idence of  both  the  McDonalds,  and  to  leave 
entirely  out  of  consideration  this  dying  dec- 
laration of  Patton,  which  is  objected  to,  still 
a  very  strong  case  remains,  hardly  admitting 
of  a  reasonable  doubt  that  Gray  was  the 
moving  cause  of  Patton's  death.  When 
Mrs.  McDonald  was  on  the  witness  stand, 
she  was  asked:  "Q.  Now.  I  will  ask  you, 
Mrs.  McDonald,  if,  a  short  time  after  this 
shooting,— I  forget  whether  it  was  the  morn- 
ing or  the  evening  after,  but  a  short  time 
afterwards.— if  you  heard  Mrs.  Gray,  In  the 
presence  of  Mr.  Gray  and  your  husband,  say 
anything  about  who  was  to  blame  for  tbls? 
A.  Yes,  sir.  Q.  Stato  what*  she  said."  This 
was  objected  to,  but  the  objection  was- over- 
ruled, and  the  witness  answered:  "A.  On 
Saturday  evening,  after  this  trouble  had  oc- 
curred, Mr.  Gray  was  standing  in  the  kitch- 
en, washing  his  hands,  and  my  husband  and 
I  were  fixing  to  go  up  stairs.  Mrs.  Gray 
came  to  the  middle  door,  that  came  out  of 
the  front  door,  and  was  very  mad.  and  she 
says,  Tom,  am  I  to  blame  for  all  this  trouble 
that  occurred  to-day?*  And  my  husband 
didn't  say  anything,  for  be  didn't  have  time. 
She  says,  "Mr.  Gray  says  I  am,  and.  if  I  am, 
when  the  time  comes  to  tell  anything  I  will 
tell  the  truth,  and  I  will  see  where  I  send 
him.'  And.  Mr.  Gray  said:  'Shut  up.  We 
have  got  you  all  right  Your  evidence  don't 
amount  to  anything.  Go  on,  Tom.  Don't 
pay  any  atteution  to  her— to  what  she  says.' " 
It  Is  contended  that  the  law  not  only  pro- 
hibits proof  of  confidential  communications 
between  husband  and  wife,  by  one  of  them, 
but  also  prohibits  the  proof  of  communica- 
tions between  them,  by  others  who  were 
present  and  heard  them.  This  contention  Is 
unsound.  Communications  between  husband 
and  wife  are  not  confidential  when  made  In 
the  presence  of  third  parties,  and  part  of  the 
statements  In  this  case  were  made  directly 
to  a  third  party.  In  State  v.  Bufflngton,  20 
Kan.  599,  it  was  held  that  'in  a  criminal 
prosecution,  where  a  letter  previously  writ- 
ten, and  sent  by  the  defendant  to  his  wife, 
is  not  in  the  custody  or  control  of  either  the 
defendant  or  his  wife,  nor  in  the  custody  or 
control  of  any  agent  or  representative  of  ei- 
ther, but  is  In  the  custody  and  control  of  a 
third  person,  who  is  the  prosecuting  witness 
In  the  case,  such  letter  may  be  used  as  evi- 
dence in  the  case  by  the  prosecution  against 
the  defendant"  It  is  not  the  communication 
between  husband  and  wife  that  is  privileged, 
but  the  husband  and  wife  are  Incompetent 
witnesses  to  prove  the  communication.  The 
law  merely  seals  their  mouths  as  to  commun- 
ications that  have  passed  between  them. 
Whatever  is  said  in  the  presence  and  hear- 
ing of  third  persona  has  none  of  the  charac- 
teristics or  attributes  of  a  confidential  com- 


munication. There  Is  no  secrecy  about  It 
It  is  then  published  to  the  witnesses,  who 
are  In  no  sense  parties  to  the  conjugal  rela 
tlon.  It  has  even  been  held  that  a  conver- 
sation between  husband  and  wife  might  be 
testified  to  by  a  concealed  listener  who  over- 
heard It  Com.  v.  Griffen,  110  Mass.  181. 
See,  also,  Tays  v.  Carr,  37  Kan.  141,  14  Pac. 
456. 

The  only  other  claims  of  error  In  this  case 
arise  on  the  instructions.  The  defendant 
asked  the  court  to  Instruct  In  substance,  that 
the  defendant  Gray  could  not  be  convicted 
unless  they  also  found  that  the  defendant 
McDonald  was  guilty  of  some  degree  of  fe- 
lonious homicide,  and  that  they  could  not 
convict  Gray,  as  an  accessory  before  the  fact 
of  any  higher  grade  of  ofTense  than  the  evi- 
dence convinced  them  McDonald  was  guilty 
of.  The  court  did  Instruct  the  jury  as  fol- 
lows: "You  are  further  Instructed  that  be- 
fore you  can  find  the  defendant  Anderson 
Gray  guilty  as  charged  In  this  action,  you 
must  find  from  the  evidence,  beyond  a  rea- 
sonable doubt  that  the  defendant  Thomas 
McDonald  was  guilty  of,  and  committed, 
some  degree  of  felonious  homicide,  as  ex- 
plained to  you  In  these  instructions.  In  the 
shooting  and  killing  of  Thomas  Patton." 
The  court  refused  to  instruct  that  they  could 
not  convict  Gray  of  any  higher  degree  of 
homicide  than  the  evidence  showed  McDon- 
ald to  be  guilty  of.  The  question  Is  not  pre- 
sented as  to  whether  the  court  erred  In  giv- 
ing the  Instruction  quoted,  but  we  have  al- 
ready held  In  the  case  of  State  v.  Patterson, 
52  Kan.  355,  34  Pac.  784,  that  an  accessory 
before  the  fact  may  be  convicted,  after  the 
trial  and  conviction  of  the  principal,  of  a 
higher  degree  of  offense  than  the  principal 
was  convicted  of.  We  are  fully  satisfied 
with  the  decision  in  that  case.  It  Is  entirely 
possible  that  one  may  deliberately  plan  a 
murder,  and  cause  It  to  be  actually  committed 
by  another  either  In  the  beat  of  passion,  or 
through  groundless  fear.  Many  cases  may 
be  imagined,  which  we  shall  not  attempt  to 
state,  where  the  elements  of  deliberation  and 
premeditation,  and  even  of  malice,  might  be 
absent  from  the  mind  of  the  actual  perpe- 
trator of  the  deed,  yet  present  In  the  most 
ample  degree,  In  that  of  the  one  who  planned, 
counseled,  abetted,  and  procured  the  com- 
mission of  a  murder.  Whether  It  was  nec- 
essary that  McDonald  should  be  proven 
guilty  of  any  crime,  we  need  not  now  deter- 
mine. The  instruction  given  was  altogether 
as  favorable  to  the  defendant  as  the  law  ap- 
plicable to  the  case. 

Complaint  Is  also  made  of  the  twenty- 
fourth  Instruction,  a  part  of  which,  only,  is 
quoted  In  the  brief.  The  whole  instruction 
reads  as  follows:  "The  court  further  in- 
structs the  Jury  that  If  Thomas  McDonald, 
after  having  made  preparations  to  kill  the 
deceased,  Thomas  Patton.  and  having  placed 
himself  in  ambush  for  the  purpose  of  so  do 
ing,  abandoned  the  purpose  of  so  killing  the 
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deceased  from  ambush,  or  killing  him  at  all, 
then  such  abandonment  would  be  a  defense 
for  the  defendant  Anderson  Gray,  but  be- 
fore the  defendant  Anderson  Gray  would  be 
entitled  to  such  defense,  It  must  be  shown  to 
the  jury  that  Thomas  McDonald  had  wholly 
abandoned  such  preparations  to  kill  the  de- 
ceased, Thomas  Patton,  and  had  absolutely 
given  up  all  preparation  in  that  regard;  and 
It  is  not  sufficient  to  prove  such  abandon- 
ment  by  the  mere  declaration  of  the  said 
Thomas  McDonald  of  such  mental  change, 
provided  that  you  believe,  beyond  a  reason- 
able doubt  that  he  continued  in  the  execu- 
tion of  the  design  until  he  shot  and  killed 
the  deceased,  Thomas  Patton.  Before  you 
would  be  justified  In  believing  that  there  had 
been  an  abandonment  of  such  plans  and 
preparations,  there  should  be  shown  some 
substantive  act—that  the  abandonment  was 
real,  and  something  more  than  his  mere  dec- 
laration of  such  change  of  mind."  Counsel 
selects  out  and  disconnects,  a  part  of  one 
sentence,  and  contends  that  the  court  has,  hi 
effect  said  that  the  uncorroborated  testimony 
of  an  accomplice  is  legally  sufficient  to  con- 
vict but  Insufficient  to  acquit  But  the 
court  hi  the  above  instruction,  said:  "It  is 
not  sufficient  to  prove  such  abandonment  by 
the  mere  declaration  of  the  said  Thomas  Mc- 
Donald of  such  mental  change."  The  law 
was  correctly  declared  in  this  Instruction. 
1  Whart  Cr.  Law,  I  187. 

Although  the  record  hi  this  case  Is  very 
long,  and  the  defense  in  the  trial  court  was 
conducted  with  skill  and  vigor,  we  find  it 
free  from  substantial  error.  The  instruc- 
tions given  by  the  court  are  remarkably  full, 
clear,  and  fair  to  the  defendant  The  jury 
have  rendered  a  verdict  which  is  sustained 
by  competent  and  convincing  testimony.  We 
affirm  the  judgment  All  the  justices  con- 
curring. 


<16  Mont,  658) 

MIDDLE  CREEK  DITCH  CO.  v.  HENRY 
et  aL 

(Supreme  Court  of  Montana.  April  1,  1895.) 

Transfer  of  Watsr  Rights— Validity  —  Unac- 
knowledged Deed— Purchaser  fob  Value 
—What  Constitutes. 

1.  Certain  persons,  who  had  acquired  by  ap- 

f>ropriation  the  right  to  use  the  water  from- the 
ower  portion  of  a  stream,  entered  into  a  con- 
tract whereby  they  did  "give  and  grant,"'to  per- 
sons who  wished  to  appropriate  water  from  the 
upper  portion  of  the  stream,  their  rights,  respec- 
tively, to  the  use  of  the  water  naturally  flow- 
ing hi  the  stream,  in  proportion  to  the  amount 
of  water  supplied  to  this  stream  from  another, 
by  a  ditch  which  was  to  be  constructed  by  the 
grantees.  Held,  that  the  instrument  was  a  valid 
grant  of  the  usufruct  of  the  water  of  the  stream. 

2.  A  contract  transferring  water  rights  ac- 
quired under  Gen.  Laws,  div.  5.  c.  74,  by  the  ap- 
propriation of  the  waters  of  a  stream  for  irriga- 
tion, is  vplid  and  bimling.  as  between  the  par- 
ties, without  being  acknowledged  or  recorded. 

3.  An  appropriator  of  the  usufruct  of  the 
water  of  a  stream,  subsequent  to  a  conveyance 
thereof  by  a  previous  owner,  is  not  a  purchaser, 


within  the  meaning  of  Gen.  Laws,  div.  5,  |  2G0, 
providing  that,  an  unrecorded  conveyance  shall 
be  void  as  against  a  subsequent  bona  fide  pur- 
chaser, where  his  own  conveyance  shall  be  first 
duly  recorded. 

Appeal  from  district  court,  Gallatin  county; 
F.  K.  Armstrong,  Judge. 

Action  by  the  Middle  Creek  Ditch  Company 
against  John  J.  Henry  and  21  others.  From 
a  judgment  rendered  determining  the  rights 
of  the  several  parties,  plaintiff  appeals.  Re- 
versed. 

This  action  was  brought  by  the  plaintiff  for 
the  purpose  of  finally  settling  and  determining 
the  rights  of  itself  and  the  22  defendants  in 
and  to  the  use  of  the  water  of  Middle  creek. 
In  Gallatin  county.  Comp.  St  div.  5,  i  1260. 
The  case  was  tried,  and  findings  were  made, 
upon  which  judgment  was  entered,  determin- 
ing the  rights  and  the  priorities  of  rights  of 
the  several  parties  in  and  to  the  use  of  said 
waters.  The  plaintiff  moved  for  a  new  trial, 
which  motion  was  denied.  It  now  appeals. 
The  question  upon  the  appeal  is  the  alleged 
error  of  the  court  in  striking  out  certain  evi- 
dence introduced  by  the  plaintiff.  To  make 
clear  the  position  of  the  court  in  making  this 
ruling,  and  also  the  contention  of  counsel,  in 
his  argument,  that  that  ruling  was  error,  a 
somewhat  detailed  statement  is  required. 

Prior  to  the  year  1871  a  considerable  number 
of  persons  settled  upon  lands  adjoining,  and 
In  the  neighborhood  of,  Middle  creek.  They 
acquired  lands.  The  lands  required  water  for 
irrigation.  These  farmers  appropriated  and 
used  various  quantities  of  the  water  of  the 
creek  for  beneficial  purposes.  Gen.  Laws, 
div.  5,  c  74.  Their  appropriations  were  from 
100  to  200  inches  each.  They  are  the  per- 
sons who  were  known  upon  the  trial  as  the 
"Lower  Middle  Creek  Appropriators."  We 
Insert  upon  the  opposite  page  a  rough  dia- 
gram of  the  situation,  which  we  take  from 
the  respondents'  brief.  The  flow  of  the  creek 
Is  from  south  to  north.  In  1870  other  farm- 
ers settled  upon  lands  further  up  the  creek,  in 
the  neighborhood  marked  upon  the  map  "Ap- 
pellant's Ditches."  Appellant's  ditches  are 
those  numbered  7  to  10  on  the  map.  The 
respondents'  ditches  are  those  numbered  from 
1  to  6.  The  ditches  of  the  lower  appropri- 
ators appear  as  Indicated  on  the  lower,  or 
north,  portion  of  the  map.  The  West  Gal- 
latin river  lies  to  the  west  of  Middle  creek,  as 
shown  upon  the  map.  The  broad  line  run- 
ning from  the  West  Gallatin  river  to  Middle 
creek  is  a  ditch  cut  from  the  river  to  the  creek 
for  the  purposes  as  hereinafter  appear  in  this 
statement 

In  1870  a  conflict  arose  between  the  lower 
Middle  creek  appropriators  and  the  upper 
appropriators  as  to  the  use  of  the  waters  of 
thetcreek.  The  upper  appropriators  had  then 
organized  themselves  into  an  association  call- 
ed the  Upper  Middle  Creek  Ditch  Company. 
In  1871  certain  of  the  lower  appropriators 
entered  into  and  executed  a  certain  contract 
in  writing,  with  the  Upper  Middle  Creek 
Ditch  Company,  composed  of  the  settlers  on 
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the  tipper  creek,  the  substance  of  which  agree- 
ment was  as  follows:  The  contract  recites 
that  certain  persons  occupying  farms  m  the 
neighborhood  of  the  upper  part  of  the  creek, 
being  desirous  to  use  the  waters  for  irrigat- 
ing and  other  purposes,  and  having  formed 
themselves  into  an  association  called  the  Up- 
per Middle  Creek  Ditch  Company,  and  con- 
sisting of  certain  persons,  whose  names  are 
set  forth;  and  whereas,  the  signers  of  the 
agreement,  who  were  the  lower  appropria- 
tes, had,  by  prior  settlement  and  actual  ap- 
propriation, acquired  a  prior  right  to  the 
waters  of  the  creek,  to  the  extent  of  their 
several  ditches  which  were  carrying  water 
from  the  creek;  and  whereas,  the  ditch  com- 
pany proposed  to  build  a  supply  ditch  from 

SOUTH. 


NORTH 


the  West  Gallatin  river  to  Middle  creek,  for 
the  purpose  of  throwing  into  Middle  creek  a 
quantity  of  water  equal  to  or  greater  than 
the  quantity  which  the  members  of  said  com- 
pany wished  to  take  out  of  Middle  creek 
above  for  irrigating;  and  whereas,  they  (the 
upper  people)  Intended  to  construct  said  ditch 
as  soon  as  practicable,  and  keep  it  In  repair: 
Therefore,  the  signers  of  this  instrument,  the 
lower  appropriators,  in  consideration  of  their 
neighborly  good  will  to  the  members  of  the 
ditch  company,  and  In  consideration  of  the 
promise  of  the  ditch  company  people  to  build 
the  supply  ditch,  and  keep  it  in  repair,  and 
bring  into  Middle  creek  a  quantity  of  water, 
as  above  described,  the  said  lower  appro- 
priators (quoting  now  the  language  of  the 


contract)  "do  hereby  give  and  grant  unto  the 
said  members  of  the  said  ditch  company,  and 
to  their  heirs  and  assigns,  our  rights,  respect- 
ively, to  the  use  of  the  water  naturally  flow- 
ing in  Middle  creek,  to  the  extent  and  capacity 
of  said  supply  ditch  of  said  company,  and 
the  waters  actually  supplied  by  it  into  Mid- 
dle creek."  The  contract  provided  that  the 
ditch-company  people  should  not  acquire  any 
rights  In  the  use  of  said  water  until  the  sup- 
ply ditch  was  built  and  supplying  water. 
The  contract  further  provided  that  the  rights 
therein  granted  should  be  suspended  if  the 
quantity  of  water  furnished  should  be  less 
than  the  aggregate  of  the  quantities  of  water 
then  taken  out  of  Middle  creek  by  the  ditches 
of  the  members  of  said  company,  until  said 
failure  should  be  remedied  by  the  ditch  com- 
pany. There  were  other  provisions  of  the 
contract,  which  it  is  not  necessary  here  to 
recite.  This  contract  was  signed  by  all  the 
lower  appropriators,  except  by  perhaps,  three 
or  four.  This  contract  was  not  acknowl- 
edged, nor  was  It  ever  recorded  in  the  records 
of  Gallatin  county.  By  several  reorganiza- 
tions, this  original  association,  called  the  Up- 
per Middle  Creek  Ditch  Company,  became 
the  present  plaintiff,  the  Middle  Creek  Ditch 
Company.  In  pursuance  to  this  contract  the 
ditch  company  built  the  supply  ditch  from 
the  West  Gallatin  river,  and  finished  it  in 
June,  1872.  They  turned  In  sufficient  water 
to  supply  the  lower  appropriators,  and  have 
continued  to  do  so.  Thereupon,  the  upper 
appropriators,  the  persons  associated  hi  the 
ditch  company,  used  the  naturally  flowing 
waters  of  said  Middle  creek,  taking  the  same 
out  in  various  ditches,  above  the  point  where 
the  supply  ditch  emptied  the  West  Gallatin 
water  Into  the  channel  of  Middle  creek.  The 
respondents,  at  various  times,  have  taken  out 
and  appropriated,  or  attempted  to  do  so,  cer- 
tain of  the  waters  of  Middle  creek,  from  the 
ditches  as  marked  on  the  map  from  1  to  6. 
Therefore,  in  consideration  of  the  construction 
of  this  supply  ditch  by  the  upper  appropriat- 
ors, they  were  allowed  to  use  from  the  upper 
portion  of  Middle  creek  a  quantity  of  water 
equal  to  the  quantity  which  they  threw  into 
the  channel  of  the  creek  by  the  supply  ditch 
from  the  West  Gallatin  river.  All  persons 
concerned  In  this  case  had,  as  far  as  the 
purposes  of  this  decision  are  concerned,  lands 
for  which  the  water  which  they  appropriated 
was  required. 

The  above-recited  facts  were  proved  upon 
the  trial  of  the  case.  The  contract  of  1871  was 
introduced  in  evidence.  Proof  was  madeof  the 
appropriation  and  use  of  the  waters  of  Middle 
creek,  by  the  lower  appropriators,  in  various 
years  from  1804  up  to  1871,— the  date  of  the 
making  of  the  contract  of  that  year.  Thereup- 
on the  defendants  made  a  motion  to  the  court, 
in  the  following  language:  "Come  now  the 
defendants  John  J.  Henry,  Edwin  Ilodgman, 
William  Welch,  and  James  White,  and,  for 
themselves  and  their  codefendants,  move  the 
court  to  strike  out  and  disregard  any  and  all 
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evidence  Introduced  by  the  plaintiff  tending 
to  prove  or  establish  any  of  the  water  rights 
of  C.  H.  Waterman,  John  M.  RobinsOn,  and 
the  other  appropriators  on  the  Lower  Middle 
creek  who  entered  into  and  signed  the  con- 
tract marked  'Exhibit  I,'  Introduced  by  plain- 
tiff and  dated  hi  1871,  for  the  following 
reasons:  (1)  Because  it  appears  from  the  evi- 
dence in  this  cause  that  the  appropriators 
and  parties  signing  said  contract  surrendered 
and  abandoned  any  and  all  right  which  they 
ever  had  to  the  waters  of  Middle  creek,  and 
that  the  plaintiff  acquired  no  right  to  the 
waters  of  said  creek  by  any  pretended  pur- 
chase from  said  appropriators.  (2)  Because 
the  only  right  which  the  plaintiff  can  main- 
tain, if  it  can  maintain  any,  are  the  water 
rights  which  the  plaintiff  has  obtained  from 
the  appropriators  of  Upper  Middle  creek,  if  it 
has  obtained  any  of  such  rights."  The  court 
sustained  this  motion,  and  struck  out  and 
disregarded  all  of  the  testimony  introduced 
by  the  plaintiff  tending  to  proye  or  establish 
any  of  the  water  rights  of  said  lower  Middle 
creek  appropriators  who  entered  into  and 
signed  the  contract  of  1871,  and  excluded  all 
of  said  testimony,  and  declined  to  entertain 
or  consider  the  same,  upon  the  grounds  and 
for  the  reasons  set  forth  in  said  motion.  This 
ruling  of  the  court  was  excepted  to,  and  the 
error  in  that  respect  is  now  the  subject  of 
appellant's  complaint  in  this  court 

The  court,  in  its  findings  and  Judgment,  de- 
termined how  many  inches  of  water  each  of 
the  persons  concerned  In  the  lawsuit  was  en- 
titled to,  and  also  fixed  the  date  from  which 
each  of  said  persons  should  date  his  priority. 
The  result  of  the  ruling  of  the  court  in  the 
matter  complained  of  by  appellant,  and  set 
out  in  full  above,  was  that  it  fixed  the  priori- 
ties of  the  parties  otherwise  than  they  would 
have  been  determined  had  the  ruling  been 
otherwise.  The  upper  Middle  creek  appro- 
priators claimed  their  dates  of  appropriation 
to  go  back  to  the  appropriations  of  the  lower 
appropriators  In  the  years  from  1864  to  1871. 
They  claimed  that  the  contract  of  1871  was 
a  conveyance  to  them  of  the  right  to  use  the 
waters  of  Middle  creek  then  vested  In  said 
lower  appropriators.  If,  under  the  contract 
of  1871,  these  upper  appropriators  could 
trace  their  title  to  the  use  of  the  waters, 
through  the  contract  of  1871,  back  to  the  ear- 
lier appropriations  in  the  60's,  they  would 
thus  fix  their  dates  of  appropriation  earlier 
than  those  of  some  of  the  respondents,  and 
would  thus  obtain  priorities  in  the  right  to 
the  use  of  the  water,  which  were,  of  course, 
of  great  value.  But,  when  the  court  struck 
out  the  evidence  of  these  earlier  appropria- 
tions, the  upper  appropriators,  the  appellants, 
were  obliged  to  rely  upon  their  acts  of  appro- 
priation performed  subsequent  to  the  con- 
tract of  1871;  and,  being  compelled  to  place 
their  rights  upon  such  acts,  some  of  the  re- 
spondents were  enabled  to  obtain  priorities 
which  they  would  not  have  secured,  had  ap- 
pellant been  able  to  date  back  to  the  appro- 


priations in  the  00*6.  The  ruling,  therefor* 
was  one  of  vital  Importance  to  both  parte 
The  court  held  that  the  contract  of  1871  did 
not  convey  title  In  and  to  the  use  of  the  wa- 
ters  of  Middle  creek,  from  the  lower  appro- 
priatora  to  the  upper  appropriators,  except 
as  between  themselves,  and  was  invalid  as 
conveying  title,  as  against  respondeats. 
when  they  appropriated  the  waters  withect 
knowledge  of  this  contract,  by  reason  at  its 
not  being  recorded.  The  court  also  held  that 
this  contract,  not  conveying  title  to  the  see 
of  the  waters,  operated  as  an  abandoamest 
of  the  use  of  those  waters  by  the  lower 
appropriators,  and  that  the  upper  appropri- 
ators and  the  respondents  came  In  accord- 
ing to  their  priorities  obtained  by  virtue 
of  the  acts  performed  after  1871.  The  ques- 
tion for  consideration  in  the  opinion  betow 
Is  whether  this  contract  of  1871  was  an 
abandonment,  and  whether,  the  contract,  sot 
being  acknowledged  and  recorded,  the  subse- 
quent appropriators  among  the  respondents 
were  In  the  position  of  innocent  purchasers, 
taking  without  notice  of  any  conveyance 
from  the  lower  appropriators  to  the  upper 
ones. 

Luce  &  Luce  and  Toole  &  Wallace,  for  ap- 
pellant   Smith  &  Word,  for  respondent*. 

DB  WITT,  J.  We  are  of  opinion  that  ths 
Instrument  in  writing  signed  by  the  tower 
appropriators  hi  1871  was  a  grant  to  the  as- 
sociation of  the  upper  appropriators,  tbea 
called  the  Upper  Middle  Creek  Ditch  Coas- 
pany,  of  the  usufruct  of  the  water  of  Middle 
creek,  as  appropriated  and  owned  by  the 
lower  appropriators  at  the  time  of  the  gnat 
Such  usufruct  was  of  the  nature  of  real  es- 
tate. Quigley  v.  Birdseye,  11  Mont  439,  2S 
Pac.  741;  Barkley  v.  Tieleke,  2  Mont  64: 
Sweetland  v.  Olson,  11  Mont  27,  27  Pac.  3Sr, 
Black's  Pom.  Water  Rights,  H  60,  6L  Tie 
granting  words  of  that  Instrument  are,  "do 
hereby  give  and  grant"  The  consideration 
of  the  grant  was  the  furnishing  by  the  up- 
per appropriators  to  the  lower  ones  of  the 
use  of  a  quantity  of  water  from  the  West 
Gallatin  river  equal  to  that  which  the  tower 
appropriators  then  owned.  The  considera- 
tion was  delivered,  in  that  the  supply  diteb 
was  finished  in  June,  1872.  Repondests' 
counsel  argue  that  one  cannot  own  the  cor- 
pus of  water,  and  therefore  cannot  sell  the 
same.  But  the  lower  appropriators  did  not 
purport  to  own  or  sell  the  corpus  of  the  wa- 
ter. They  had  appropriated  the  water  far  • 
beneficial  use,  and  when  they  sold  to  the  np- 
per  appropriators  they  described  the  mbjeat 
of  the  grant  as  "our  rights,  respectively,  to 
the  use  of  the  water  naturally  flowing  in  Mid- 
dle creek,  to  the  extent  and  capacity  of  said 
supply  ditch  of  said  company,  and  the  water* 
actually  supplied  by  It  Into  Middle  creek." 
The  grantors,  therefore,  In  that  Instrument 
clearly  conveyed  the  usufruct  of  the  witat 
Gould,  Waters,  i  304.  They  aid  not  caarej 
the  lands  upon  which  the  watex  had  teat 
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formerly  used,  nor  did  they  convey  the 
ditches  In  which  It  had  flowed;  for  the  land 
they  retained  tnemselves,  and  the  ditches 
would  have  been  of  no  value  to  the  pur- 
chasers who  were  about  to  use  the  water  at 
a  place  higher  up  the  creek.  One  has  a 
right  to  change  the  place  of  diversion  of  wa- 
ter, and  also  the  beneficial  use  thereof. 
Woolman  v.  Garrlnger,  1  Mont.  535.  That 
was  done  In* this  case  by  the  conveyance  of 
1871.  The  use  was  not  enlarged  or  extended 
by  that  conveyance.  The  grantors  conveyed 
—and,  of  course,  could  convey— only  the  use 
which  they  owned.  Mining  Co.  v.  Holter,  1 
Mont.  296;  Creek  v.  Waterworks  Co.,  (Mont.) 
38  Pac.  459.  And  this  they  did  in  apt  terms. 
The  instrument  of  1871  was  good  as  a  con- 
veyance between  the  parties  thereto.  Sec- 
tions 235,  237,  dlv.  5,  Gen.  Laws,  provides 
as  follows:  "Sec.  235.  Conveyances  of  land, 
or  of  any  estate  or  Interest  therein,  may  be 
made  by  deed,  signed  by  the  person  from 
whom  the  estate  or  Interest  is  Intended  to 
pass,  being  of  lawful  age,'  or  by  his  lawful 
agent  or  attorney,  and  acknowledged  or  prov- 
ed and  recorded  as  hereinafter  directed." 
"Sec.  237.  Every  conveyance  In  writing 
whereby  any  real  estate  is  conveyed,  or  may 
be  affected,  shall  be  acknowledged  or  proved 
and  certified  in  the  manner  hereinafter  pro- 
vided." The  instrument  in  question  was  not 
acknowledged,  so  as  to  entitle  It  to  record, 
nor  was  It  recorded,  but  section  258,  dlv.  5, 
Gen.  Laws,  provides  as  follows:  "Every  con- 
veyance of  real  estate,  and  every  instrument 
of  writing  setting  forth  an  agreement  to  con- 
vey any  real  estate,  may  be  effected,  proved, 
acknowledged  and  certified  hi  the  manner 
prescribed  in  this  act,  to  operate  as  notice  to 
third  persons,  shall  be  recorded  in  the  office 
of  the  recorder  of  the  county  in  which  such 
real  estate  Is  situated,  but  shall  be  valid  and 
binding  between  the  parties  thereto  without 
such  record."  This  court  said  in  Taylor  v. 
Holter,  1  Mont  688:  "The  acknowledgment 
to  a  deed  is  no  part  of  the  deed,  and,  as  be- 
tween the  parties  to  the  instrument  a  deed 
Is  good  without  acknowledgment  the  ac- 
knowledgment and  record  being  required  for 
the  protection  and  benefit  of  third  persons." 
We  are  therefore  satisfied  that  the  contract 
of  1871,  as  between  the  parties  thereto,  con- 
veyed to  the  upper  approprlators  the  usu- 
fruct of  the  water,  as  then  owned  by  the 
lower  approprlators. 

But  respondents  argue  that  the  instrument 
was  not  a  conveyance,  as  to  respondents,  be- 
cause they  were  approprlators  of  the  use  of 
Raid  water  without  notice  of  the  conveyance 
mentioned,  by  reason  of  the  fact  of  its  not 
being  recorded,  and  that  the  instrument,  not 
being  a  conveyance,  must  be  construed  as  an 
abandonment  by  the  lower  approprlators  of 
the  use  of  the  water.  The  district  court  took 
this  view,  and  excluded  all  evidence  of  ap- 
propriations made  by  the  signers  of  that  con- 
tract prior  to  the  date  of  that  instrument. 
These  questions  we  will  now  consider. 

v. 39r.no.  10— 67 


Was  the  instrument  void  as  to  the  respond- 
ents? A  conveyance  which  may  be  good 
between  the  parties  is  void  as  to  certain 
other  persons,  for  certain  reasons.  Section 
260,  dlv.  5,  Gen.  Laws,  provides  as  follows: 
"Every  conveyance  of  real  estate  within  this 
state  hereafter  made,  which  shall  not  be 
recorded  as  provided  for  In  this  chapter, 
shall  be  deemed  void  as  against  any  sub- 
sequent purchaser  in  good  faith  and  for  a 
valuable  consideration  of  the  same  real  es- 
tate, or  any  portion  thereof,  where  his  own 
conveyance  shall  be  first  duly  recorded.". 
Conceding  that  the  respondents  attempted 
to  appropriate  the  use  of  the  water  without 
knowledge  of  the  conveyance  of  1871  from 
the  lower  approprlators  to  appellant's  pre- 
decessors, would  the  respondents  then,  either 
in  the  letter  or  the  spirit  of  section  260, 
come  within  the  description  of  persons  named 
in  that  section,  as  those  against  whom  the 
conveyance  is  void;  that  is  to  say,  are  the 
respondents  subsequent  purchasers  In  good 
faith,  for  a  valuable  consideration,  of  the 
same  real  estate,  and,  if  so,  had  they  their 
own  conveyance  recorded  prior  to  any  record 
by  appellant?  Asking  this  question  seems 
to  answer  it  One  purpose  of  the  recording 
law  Is  notice.  If  one  does  not  record  his 
conveyance,  he  runs  the  risk  of  suffering  a 
penalty.  If  his  grantor  conveys  to  a  second 
and  other  grantee,  and  the  second  grantee 
first  records  his  conveyance,-  the  first  gran- 
tee, if  the  conditions  named  in  section  260 
exist,  suffers  the  loss  of  his  estate.  This  is 
a  penalty  provided  by  law  for  not  recording. 
We  cannot  presume  that  there  is  any  other 
penalty.  Bird  v.  Dennison,  7  Cal.  299,  and 
opinion  308,  309;  Hunter  v.  Watson,  12  Cal. 
363;  Perkins  v.  Thornburgh,  10  Cal.  192, 
and  cases  there  cited;  Belloc  v.  Rogers,  9  - 
Cal.  128;  Smith  v.  Williams,  44  Mich.  240,- 
6  N.  W.  662;  20  Am.  &  Eng.  Enc.  Law,  p. 
572,  note  1.  The  penalty  for  not  recording 
being  as  we  have  indicated,  we  are  then 
reduced  to  this  Inquiry,  in  this  case:  It  be- 
ing, the  general  rule  that  the  conveyance  is 
good,  and  there  being  an  exception  to  this 
rule,  the  question  Is,  do  the  respondents  fall 
within  the  exception?  We  are  of  opinion 
that  the  word  "purchaser,"  as  used  in  sec- 
tion 260,  is  not  employed  in  the  broad  sense, 
as  indicating  all  acquisitions  of  title  other 
than  by  descent  We  think  that  the  word, 
as  here  used,  means  simply  a  "buyer,"  in 
the  popular  sense  of  that  term.  The  whole 
spirit  of  the  recording  laws  indicates  this. 
We  think  the  section  means  a  buyer  of  the 
same  property  from  the  same  grantor,  in 
good  faith,  and  for  a  valuable  consideration, 
and  such  a  buyer  as  records  his  conveyance 
prior  to  any  record  of  conveyance  to  the 
first  buyer.  An  appropriator  of  the  use  of 
water  subsequent  to  a  conveyance  of  the 
use  of  the  same  water  by  an  owner  thereof  . 
to  his  grantee  Is  not  such  a  buyer  of  the 
same  real  estate  as  is  contemplated  by  the 
language  of  section  260.  Such  a  subsequent 
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appropriator  does  not  bny  from  the  same 
grantor.  Indeed,  be  does  not  buy  at  alL  He 
appropriates  under  certain  rules  of  statute 
and  decision,  and  thus  obtains  title.  The 
last  portion  of  section  260  seems  to  us  to  be 
particularly  fatal  to  respondents'  contention. 
In  order  that  a  second  purchaser  may  come  in 
ahead  of  a  prior  one,  the  second  purchaser's 
conveyance  must  be  first  duly  recorded.  The 
respondents  had  no  conveyance  which  they 
first  duly  recorded,  or  recorded  at  all.  If  It 
be  argued  that  their  appropriation  was  in 
.the  nature  of  a  conveyance  of  the  usufruct 
of  the  water  then  publicl  juris,  it  may  be 
replied  that  there  was  no  law  at  the  time  of 
those  transactions  providing  for  or  requiring  a 
recording  of  such  appropriation,  nor  does  it 
appear  that  any  such  record  was  made.  Mox- 
on  v.  Wilkinson,  2  Mont  421.  We  cannot 
at  all  understand  how  it  can  be  contended 
that  the  respondents  are,  under  the  provi- 
sions of  section  260,  supra,  in  the  position 
of  subsequent  purchasers  for  value  of  the 
same  real  estate  as  was  conveyed  to  the  gran- 
tees in  the  contract  of  1871,  or  that  they  are 
in  any  position  to  invoke  the  benefit  of  the 
provisions  of  section  260.  And,  if  they  are 
not  able  to  stand  upon  the  provisions  of  sec- 
tion 260,  they  cannot  claim  title  to  the  use 
of  the  water  conveyed  by  the  lower  appro- 
priates to  the  upper  approprlators,  except 
subject  to  the  rights  and  priorities  of  said 
lower  approprlators. 

Our  consideration  of  the  case  thus  far 
seems  to  determine  that  the  lower  appro- 
prlators did  not  abandon  the  use  of  the  water 
by  reason  of  their  contract  of  1871.  Aband- 
onment Is  a  matter  of  intention.  Atchison 
Peterson,  1  Mont  561;  McCauley  v.  McKeig, 
8  Mont  389,  21  Pac  22;  Tucker  v.  Jones, 
8  Mont  225,  19  Pac.  571.  It  was  said  by 
Terry,  C.  J.  (Field  J.,  concurring),  in  Ste- 
phens v.  Mansfield,  11  Cal.  366:  "We  think 
the  ruling  of  the  court  below  clearly  erro- 
neous. Admitting  the  interest  of  plaintiff  in 
the  premises  such  as  could  be  divested  by 
abandonment  there  can  be  no  such  thing  as 
abandonment  In  favor  of  a  particular  indi- 
vidual, or  for  a  consideration.  Such  act 
would  be  a  gift  or  sale.  An  abandonment 
is  'the  relinquishment  of  a  right;  the  giving 
up  of  something  to  which  we  are  entitled.' 
Bouv.  Law  Diet  'Abandonment  must  be 
made  by  the  owner,  without  being  pressed 
by  any  duty,  necessity,  or  utility  to  himself, 
but  simply  because  he  desires  no  longer  to 
possess  the  thing,  and,  further,  it  must  be 
made  without  any  desire  that  any  other  per- 
son shall  acquire  the  same;  for,  if  it  were 
made  for  a  consideration,  it  would  be  a 
sale  or  barter,  and  If  without  consideration, 
but  with  an  intention  that  some  other  person 
should  become  the  possessor,  it  would  be  a 
gift*  Id."  That  court  also  said  in  McLeran 
v.  Benton,  43  Cal.  467:  "The  elements  of  an 
abandonment  are  quite  different  from  those 
of  a  sale;  and  where,  for  any  reason,  a  trans- 
action fails,  as  a  sale,  it  cannot  be  converted 


into  an  abandonment  There  Is  no  such 
thing  as  an  abandonment  to  particular  per- 
sons, or  for  a  consideration.  Stephens  v. 
Mansfield,  11  Cal.  365;  Richardson  r.  Mc- 
Nulty,  24  Cal.  343.  See,  also,  an  extensive 
collection  of  cases  in  appellant's  brief.  In 
the  case  at  bar  the  evidence  is  that  the 
parties  did  not  intend  to  abandon  the  use  of 
the  water  which  they  had  appropriated. 
Their  acts  indicated  precisely  *%he  contrary 
intention.  They  conveyed,  by  an  instrument 
in  writing  sufficient  for  the  purpose,  the  use 
of  the  water  for  a  valuable  consideration. 
This  is  not  an  abandonment  Cases  supra. 

We  have  Investigated  this  case,  and  ar- 
rived at  the  conclusion  which  we  think 
should  obtain,  without  yet  discussing  the 
case  of  Barkley  v  Tieleke,  2  Mont  59.  That 
case  demands  some  attention  at  this  point 
It  seems  to  have  been  relied  upon  by  the 
district  court  hi  making  the  ruling  which 
we  have  determined  was  error.  There  is 
language  in  Barkley  v.  Tieleke  which  seemr 
to  have  been  construed  to  be  an  expression 
of  opinion  that  because  a  deed  for  the  right 
to  the  use  of  water  was  not  acknowledged, 
the  same  was  void.  Perhaps  that  language, 
by  itself,  was  sufficient  to  justify  the  ruling 
of  the  district  court  The  court,  In  that  opin- 
ion, quoted  from  finding  7,  page  63,  language 
to  the  effect  that  the  persons  constructing 
certain  ditches,  by  certain  unsealed  and  un- 
acknowledged paper  writings,  purported  to 
convey  their  respective  Interests  therein  to 
certain  persons  other  than  plaintiff's  gran- 
tors, who,  by  like  paper  writings,  transferred 
the  same  to  plaintiff's  grantors,  who  took 
possession  thereunder  (and  not  by  appropria- 
tion) prior  to  the  appropriation  by  the  de- 
fendant The  court  then,  in  the  opinion  ir 
that  case,  said,  on  page  64:  "The  convey 
ance  or  transfers  of  the  property  to  plain- 
tiff's grantors,  alone,  was  not  sufficient  un- 
der our  statute,  to  convey  the  property  to 
them;  but  the  attempt  so  to  do  by  imperfect 
conveyances,  if  it  did  not  operate  as  an  ab- 
solute or  equitable  conveyance,  clearly  oper- 
ated as  a  surrender  or  an  abandonment  of 
their  right,  title,  and  Interest  acquired  by 
appropriation,  which  was  the  digging  of  the 
ditches  In  question."  Respondents'  counsel 
contend  that  the  court  therefore  held  in  that 
case  that  an  unacknowledged  deed  was  void. 
But  it  Is  seen  in  the  opinion  that  the  court 
invoked  the  doctrine  of  abandonment  for  the 
benefit  of  a  grantee  in  a  deed  alleged  to  be 
imperfect  But  we  cannot  believe  that  the 
court  in  that  case  intended  to  hold  that  an 
unacknowledged  deed  was  void  under  our 
statute.  The  same  statutes  which  we  have 
quoted  above  as  sections  235,  237,  258,  and 
260  of  the  present  laws  have  been  upon  the 
statute  book  since  1864.  These  sections  are 
sections  1,  3,  23,  and  25,  on  page  479  of  the 
Bannack  Laws,  and  are  sections  1,  3,  23,  and 
25  of  the  Laws  of  1872,  p.  396  et  seq.  Bark- 
ley  v.  Tieleke  was  decided  about  two  year* 
after  Taylor  v.  Holter,  1  Mont  688.  Tb* 
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opinion  in  Taylor  v.  Holter  referred  to  the 
sections  of  the  law  which  we  have  above 
quoted,  and  held,  as  heretofore  quoted  In  this 
opinion,  and  which  we  repeat,  as  follows: 
"The  acknowledgment  to  a  deed  is  no  part  of 
the  deed,  and,  as  between  the  parties  to  the 
instrument,  a  deed  is  good  without  acknowl- 
edgment, the  acknowledgment  and  record  be- 
ing required  for  the  protection  and  benefit 
of  third  persons."  Barkley  v.  Tieleke  was 
decided  by  two  of  the  same  learned  justices 
who  sat  in  the  case  of  Taylor  v.  Holter.  But 
the  court*  In  Barkley  v.  Tieleke,  did  not  men- 
tion the  decision  in  Taylor  v.  Holter,  and  it 
is  hardly  to  be  presumed  that  the  justices 
sitting  in  both  cases  Intended  to  overrule  the 
doctrine  announced  so  short  a  time  before  in 
Taylor  v.  Holter. 

It  is  evident  from  later  decisions  of  this 
court  that  It  was  not  thought  that  Barkley  v. 
Tieleke  had  held  that  a  deed  Is  void  if  it  were 
unacknowledged,  for  it  was  held  in  Belk  v. 
Meagher,  3  Mont  75:  "It  Is  evident  that  the 
object  and  purpose  of  the  certificate  of  ac- 
knowledgment, and  also  of  proof  of  the  execu- 
tion of  a  deed,  as  the  statute  contemplates,  is 
to  authorise  the  deed  to  be  recorded.  In  the 
absence  of  a  certificate,  and  there  being  no 
proof  of  the  execution  of  the  deed,  the  same 
cannot  be  recorded;  but  either  a  certificate  of 
acknowledgment,  or  proof  of  execution  under 
the  statute,  so  authenticates  the  deed  as  to 
qualify  it  for  record.  And  so,  when  there  is 
proof  of  acknowledgment,  and  a  certificate 
thereof  annexed  or  attached  to  the  convey- 
ance, no  witnesses  are  required,  and  the  con- 
veyance is  entitled  to  be  recorded.  And  when 
there  is  no  certificate  of  acknowledgment,  but 
proof  of  the  execution  of  the  deed  can  be 
made  by  the  subscribing  witnesses  thereto  in 
the  manner  provided  by  the  statute,  then  the 
conveyance  is  also  entitled  to  record.  The  ob- 
ject of  the  record  of  a  deed,  and  hence  of  the 
certificate  of  acknowledgment  and  proof  of 
the  execution  thereof,  is  to  impart  notice  to 
third  persons.  And  hence  it  follows  that 
neither  the  certificate  of  acknowledgment  nor 
the  attestation  of  subscribing  witnesses  are 
necessary  to  the  validity  of  a  deed,  as  be- 
tween the  parties  thereto;  and  in  no  case 
where  there  is  proof  of  acknowledgment  and 
certificate  thereof  annexed  or  attached  to  a 
deed,  and  the  same  has  been  admitted  to  rec- 
ord by  virtue  of  such  certificate,  are  subscrib- 
ing witnesses  necessary  to  the  validity  of  such 
a  deed,  as  to  third  persons."  Again  this  court 
said,  in  McAdow  v.  Black,  4  Mont  485, 
1  Pac.  751:  "Neither  was  it  necessary  that 
the  power  of  attorney  should  have  been  cer- 
tified, acknowledged,  and  recorded,  to  have 
made  it  good,  as  between  the  mortgagor  and 
mortgagee,  in  the  mortgage  executed  in  pur- 
suance thereof.  The  mortgage  in  question 
might  have  been  enforced  against  Black,  the 
mortgagor  named  therein.  He  could  not  have 
attacked  the  power  of  attorney  because  not 
acknowledged  or  recorded.  In  the  case  of 
Taylor  v.  Holter,  1  Mont  712,  this  court  held 


that  'the  acknowledgment  to  a  deed  is  no 
part  of  the  deed,  and,  as  between  the  parties 
to  the  instrument  a  deed  is  good  without  ac- 
knowledgment the  acknowledgment  and  rec- 
ord being  for  the  protection  of  third  parties.'  " 
Therefore,  we  cannot  concede  that  Barkley  v. 
Tieleke  intended  to  hold  that  a  deed  was  void 
because  it  lacked  acknowledgment  and  record- 
ing. But  if  that  case  did  so  intend'  to  hold, 
it  is  in  conflict  with  all  the  other  prior  and 
subsequent  decisions  of  this  court  upon  that 
subject  and  cannot  be  approved  in  this  re- 
spect Assuming  that  the  deeds  mentioned  in 
Barkley  v.  Tieleke  were  void  for  some  rea- 
son, it  is  found  that  the  court  held,  as  to  the 
main  proposition  in  the  case,  as  follows:  "If 
the  conveyances  to  plaintiff's  grantors  did  not 
in  fact  transfer  such  an  interest  as  entitled 
them  to  all  the  rights  of  their  grantors,  then 
the  right  was  abandoned,  and  the  possession 
thereof  taken  by  plaintiff's  grantors  was  as 
much  an  original  appropriation  of  the  waters 
of  Indian  creek  as  if  they  had  originally  con- 
structed the  first  ditches  to  divert  the  same. 
Such  possession,  even  if  it  did  not  determine 
the  ownership  under  the  act  of  congress  of 
March,  1866,  does  nevertheless  vest  in  the 
plaintiff  such  an  equitable  Interest  as  to  en- 
title him  to  maintain  this  action."  In  the  re- 
port of  the  case  in  4  Morr.  Min.  R.  p.  666,  it 
is  Interpreted  by  the  annotator  as  follows: 
"Where  the  owner  of  a  ditch  attempts  to  con- 
vey the  same  by  a  deed  which  is  void,  but 
places  the  grantee  in  possession,  who  con- 
tinues to  use  the  ditch,  it  operates  as  an 
abandonment  of  his  appropriation  by  the 
grantor,  and  as  a  new  appropriation  by  the 
grantee,  dating  from  the  change  of  posses- 
sion." The  author  of  Black's  Pomeroy  on 
Water  Rights  interprets  the  case  as  holding 
as  follows:  "In  both  these  instances,  as  has 
already  been  shown,  no  interest  passes  to  the 
transferees.  They  do  not  succeed  to  any  pri- 
ority held  by  their  assignor.  Their  rights  of 
priority  date  only  from  the  time  of  their  own 
possession  and  user."  Footnote  to  section  97. 
The  case  is  also  Interpreted  in  Buck's  Digest 
of  Montana  Reports  as  holding  as  follows: 
"Held,  in  the  above  case,  that  an  attempt  by 
the  original  appropriators  of  a  water  right  to 
convey  the  same  to  plaintiff's  grantors  by 
imperfect  conveyances  at  least  operated,  as 
against  them,  as  a  surrender  or  abandonment 
and  would  also  estop  them  from  claiming  the 
same  after  possession  had  been  transferred  to 
their  intended  grantees,  and  that  the  latter 
could  be  regarded,  under  the  circumstances, 
as  owners  by  recapture  and  appropriation." 
Page  227.  Returning  again  to  the  case  at 
bar,  If  the  attempted  conveyance  of  1871  from 
the  lower  appropriators  to  the  upper  appro- 
priators had  been  void,  the  decision  in  Bark- 
ley v.  Tieleke  might  have  been  invoked  to 
hold  that  the  grantees  In  such  void  convey- 
ance took  an  abandoned  right  to  the  usufruct 
of  the  water,  and  must  date  their  priorities 
from  the  time  of  the  performance  of  acts  sub- 
sequent to  such  abandonment    But,  as  we 
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have  shown,  the  Instrument  of  1871  was  not 
void  as  to  its  grantees,  or  as  to  the  respond- 
ents, as  third  persons,  and  the  doctrine  of 
Barkley  v.  Tieleke  is  not  applicable 

Tbe  motion  which  the  court  granted  was  to 
strike  out  all  evidence  introduced  by  plaintiff 
tending  to  prove  any  of  tbe  water  rights  of 
th?  lower  appropriators  who  signed  the  con- 
tract of  1871.  From  what  we  have  hereto- 
fore said,  it  appears  that  this  action  was 
clearly  error.  Appellant  had  the  right  to 
trace  its  title  to  the  use  of  the  waters  back  to 
the  appropriations  of  its  grantors,  who  con- 
veyed their  rights  to  appellant's  predecessors 
by  the  conveyance  of  1871.  As  a  result  of 
tliis  ruling  of  the  court,  the  appellant  was 
compelled  to  rely  for  Its  priorities  of  right 
only  upon  acts  of  appropriation  performed  by 
it  subsequent  to  1871.  This  let  some  of  the 
respondents  Into  priorities  superior  to  appel- 
lant's rights,  which  it  would  have  obtained 
if  the  court  had  considered  the  evidence  which 
it  struck  out  For  this  error  of  the  court  we 
are  of  opinion  that  the  judgment  must  be 
reversed. 

Appellant  also  objects  that  the  court  struck 
out  evidence  of  appropriations  by  some  other 
of  appellant's  predecessors  In  interest  who  did 
not  sign  the  instrument  of  1871.  But  from  an 
inspection  of  the  motion,  as  made,  and  the 
ruling  of  the  court  thereupon,  both  of  which 
are  set  forth  in  the  statement  preceding  this 
opinion,  it  appears  that  the  court  did  not 
strike  out  this  evidence. 

This  case  consumed  three  weeks  In  trial. 
Perhaps  it  is  a  matter  of  regret  that  judg- 
ment cannot  be  ordered  entered  at  this  time. 
But  that  seems  to  be  impossible.  The  error 
complained  of  occurred  in  the  midst  of  the 
trial,  upon  the  question  of  the  admissibility  of 
evidence,  and  to  go  back  to  the  place  where 
the  error  occurred  necessitates  a  new  trial. 
Wool  man  v.  Garrlnger,  2  Mont.  405;  Collier 
v.  Ervin,  2  Mont.  567;  Barkley  v.  Tieleke, 
2  Mont  435.  The  Judgment  of  the  lower 
court  is  therefore  reversed,  and  the  case  Is 
remanded  for  a  new  trial.  ,  Reversed. 

HUNT,  J.,  concurs. 
(106  Cal.  660) 

McGUIRE  v.  BROWN  (DORS,  Intervener). 

(No.  19,540.) 
(Supreme  Court  of  California.    April  2,  1895.) 

Waters— Appropriation— Right  of  Entry  on 
Land. 

1.  Rev.  St.  U.  S.  M  2339.  2340,  providing 
that  rights  to  the  use  of  water  on  public  lands, 
ve«ted  and  accrued  by  priority  of  possession, 
shall  be  protected,  and  all  patents  granted  and 
homesteads  and  pre-emptions  allowed  shall  bo 
subject  thereto;  and  Civ.  Code  Cal.  g  1412,  pro- 
viding that  one  entitled  to  the  use  of  water  may 
change  the  place  of  diversion  if  others  are  not 
injured  thereby.— do  not  confer  the  right  up- 
on an  appropriator  of  water  on  public  land  to 
go  upon  the  land  after  its  entry  by  another  as  a 
homestead,  but  before  the  claimant  has  made 
final  proof,  to  change  the  point  of  diversion  and 
nstruct  new  ditches. 


2.  An  appropriator  of  water  on  pabfie  had. 
by  wrongfully  changing  the  point  of  dimw 
and  building  new  ditches  after  the  land  has  bm 
entered  by  another  as  a  homestead,  doe*  dm 
lose  bis  right  to  the  use  of  the  water. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  Ventura  coasty. 
B.  T.  Williams.  Judge. 

Action  by  William  McGulre  against  Mo- 
cellus  Brown.  W.  A.  Dorn  intervened.  Prosi 
a  judgment  for  plaintiff,  and  an  order  desy- 
ing  a  new  trial  defendant  appeals.  Re- 
versed. 

H.  L.  Poplin,  for  appellant  W.  E.  Shts- 
herd  and  Orestes  Orr,  for  respondent  Black- 
stock  &  Ewlng,  for  intervener. 

BR  ITT,  C.  The  controversy  which  twitt- 
ed in  this  action  arose  between  plaintiff  and 
defendant  concerning  the  right  to  the  use  of 
water  flowing  In  Cuyama  creek,  in  the  coaniy 
of  Ventura.  One  W.  A.  Dorn  was  permitted 
to  intervene,  he  asserting  an  interest  ia  the 
water  superior  to  that  of  both  the  origins] 
parties;  but,  as  the  court  below  food 
against  his  pretensjons,  and  dismissed  Mi 
complaint  "without  prejudice,"  and  he  au 
not  appealed,  his  claims  are  eliminated  bm 
the  case. 

It  appears  from  the  record  that  In  Jaai- 
ary,  1885,  one  Beekman  took  possession  of 
the  N.  W.  %  of  a  certain  section  20,  the  saw 
being  unappropriated  lands  of  the  United 
States,  and  shortly  afterwards  filed  his  de- 
claratory statement  as  a  pre-emption  claimut 
thereon,  paid  the  purchase  price,  and  obtained 
the  receiver's  final  receipt  some  time  la  tbe 
year  1886,  and  in  June,  1891,  the  United  Sato 
patent  for  the  same  was  issued  to  him.  At  A* 
time  Beekman  entered  upon  said  land  there 
was  a  ditch  thereon,  constructed  by  a  former 
occupant,  leading  from  a  point  on  Guyana 
creek,  within  the  boundaries  of  the  N.  R.  H 
of  said  section  20,  and  thence  westerly  aeross 
a  part  of  such  N.  E.  V*  and  upon  said  N.  W. 

by  means  of  which  ditch  water  was  di- 
verted from  said  creek,  and  made  to  flow  up- 
on the  bitter  quarter  section.  Tills  ditch  tu 
repaired  by  Beekman  In  the  spring  of  188a 
and  was  thenceforward  used  by  him  to  di- 
vert said  water  for  irrigation  and  other  pur 
poses  on  his  said  land;  it  having  a  eapsettj. 
the  court  finds,  of  90  inches,  which  was  nBed 
when  the  creek  afforded  sufficient  water,  and 
exhausted  the  flow  of  the  creek  at  the  point  of 
diversion  when  the  supply  was  less  than  thai 
amount  In  December,  1888,  Beekman  con- 
veyed the  land  covered  by  his  pre-emption 
claim,— said  N.  W.  %  of  section  20,— together 
with  its  appurtenances,  to  one  Crawford,  who 
entered  into  possession.  Crawford  then,  a 
May.  1889,  changed  the  point  of  diversion  of 
the  ditch  to  a  place  about  a  quarter  of  a  oik 
further  up  the  creek,  eastward  from  the  bead 
of  tbe  old  ditch,  and  dug  a  new  ditch  aero* 
the  said  N.  E.  and  upon  the  N.  W.  H  «f 
said  section  20,  connecting  with  the  ok!  dttrfc 
near  the  west  line  of  said  N.  W.        The  ne» 
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ditch  had  a  capacity  of  90  Inches,  as  the  court 
also  found,  and  was  used  by  Crawford  on 
his  lands  from  1889  to  1891,  Inclusive,  for  the 
sa  me  purposes  that  the  former  ditch  had  been 
used  by  Beekman.    January  20,  1892,  Craw- 
ford conveyed  to  plaintiff  by  deed  of  grant 
said  N.  W.  %  of  section  20,  together  with  all 
water  rights,  possessed  or  acquired  by  the 
grantor  "either  by  use,  purchase,  or  appropri- 
ation."   But  in  August,  1888,  Brown,  the  de- 
fendant and  appellant,  a  person  qualified  to 
acquire  land  under  the  homestead  laws,  set- 
tled upon  said  N.  E.  %  of  section  20,  it  being 
then  public  land  of  the  United  States,  and  In 
October  of  the  same  year  he  filed  his  home- 
stead application  therefor  in  the  proper  land 
office,  paying  the  fees  of  the  receiver  upon 
such  entry  and  obtaining  his  receipt  therefor. 
Ever  since  his  settlement  he  has  resided  on 
the  land,  cultivating  and  improving  consider- 
able portions  of  it,  but  has  not  made  final 
proof,  nor  received  a  patent  for  the  same. 
"When  Crawford  constructed  the  new  ditch 
across  defendant's  homestead  claim  in  1889, 
defendant  was  temporarily  absent  therefrom, 
and  gave  no  consent  to  the  change;  but  on 
his  return,  soon  afterwards,  he  made  no  com- 
plaint or  claim  of  damage,  and  permitted  the 
use  thereof  by  Crawford  and  his  successor, 
the  plaintiff,  until  the  month  of  October,  1892, 
when  he  filled  up  such  new  ditch  at  a  point 
on  his  homestead  claim,  and  stopped  the  fur- 
ther flow  of  the  water,  and  by  force  prevented 
plaintiff  from  repairing  the  ditch.    In  No- 
vember, 1889,  defendant  constructed  a  ditch 
tapping  Reyes  creek,  a  tributary  of  said  Cuy- 
ama  creek,  on  land  in  section  16,  belonging 
to  the  state  of  California,  at  or  near  the  point 
of  confluence  of  the  two  streams,  about  one- 
half  mile  above  the  head  of  the  new  ditch 
dug  by  Crawford  in  May  of  the  same  year, 
and  thence  leading  to  his  (defendant's)  home- 
stead claim,  said  N.  E.  %  of  section  20.  By 
moans  of  this  ditch  defendant  diverted  water 
from  Reyes  creek  during  the  years  1890,  1891, 
and  1892,  and  used  the  same  for  irrigation 
and  other  purposes  on  his  claim,  not  interfer- 
ing with  the  flow  of  water  to  plaintiff's  ditch 
during  the  first  two  of  those  years,  but  in- 
creasing the  amount  diverted  during  1892  so 
as  to  materially  lessen  the  quantity  descend- 
ing to  plaintiff.    Plaintiff  then,  in  September, 
1892,  filled  up  defendant's  ditch  on  said  sec- 
tion 16,  so  that  no  water  could  pass  into  it 
from  the  creek.    All  the  lands  above  men- 
tioned lie  in  the  same  township  and  range, 
and  are  riparian  to  Cuyama  creek. 

Plaintiff  commenced  this  action  May  4,1893, 
to  restrain  defendant  from  interfering  with 
the  ditch  and  water  rights  acquired  by  plain- 
tiff from  Crawford,  and  for  damages.  De- 
fendant answered,  and  also  filed  a  cross  com- 
plaint, setting  up  his  claims  to  the  water  and 
to  damages  for  plaintiff's  invasion  of  his 
rights,  and  praying  that  plaintiff  be  restrain- 
ed from  interference  with  his  use  of  the  wa- 
ter, etc.  After  trial,  the  court  rendered  Judg- 
ment determining  that  plaintiff  has  the  para- 


mount right  to  90  inches  of  the  water  in  Cuy* 
ama  creek  for  all  useful  and  beneficial  pur- 
poses, to  be  diverted  through  the  ditch  con- 
structed by  Crawford  in  1889,  and  is  the 
owner  of  such  ditch,  with  the  right  to  main- 
tain it  across  the  homestead  claim  of  appel- 
lant, and  enjoining  defendant  from  disturbing 
plaintiff's  enjoyment  of  such  rights.  Alsq 
that  defendant  Is  entitled  to  take  90  inches 
of  water  flowing  at  the  head  of  his  ditch  in 
section  16  so  long  as  the  diversion  of  that 
quantity  does  not  reduce  the  flow  at  the  head 
of  plaintiff's  ditch  below  the  same  amount; 
that  defendant  has  the  right  to  maintain  and 
use  his'  said  ditch  to  convey  the  water  to 
which  he  is  so  entitled,  and  plaintiff  Is  re- 
strained from  Interference  therewith.  Plain- 
tiff is  awarded  the  entire  flow  of  water  at  and 
above  the  head  of  the  Crawford  (new)  ditch 
when  the  quantity  falls  below  90  inches;  also 
Judgment  for  nominal  damages  and  his  costs. 

1.  The  first  and  most  important  question 
arising  on  this  record  relates  to  the  right  of 
Crawford,  plaintiff's  predecessor  In  interest, 
to  enter  upon  the  land  claimed  by  and  In 
the  possession  of  defendant,  and,  in  the  ex- 
ercise of  the  right  to  change  the  point  of  di- 
version, there  construct  a  new  aqueduct,  and 
lead  the  water  through  the  same.  For,  if 
he  had  not  the  right  to  effect  the  change 
in  this  manner,  then  the  defendant  was  not 
in  the  wrong  when  he  obstructed  the  flow  of 
the  water  in  the  new  ditch,  and  the  Judg- 
ment restraining  him  in  that  behalf,  and  es- 
tablishing the  right  of  plaintiff  "to  have, 
maintain,  keep,  and  use"  such  new  ditch  for 
diverting  and  conveying  the  water  upon  his 
(plaintiff's)  land  Is  erroneous.  The  claim  that 
Crawford,  the  former  ditch  owner,  was  Justi- 
fied in  shifting  the  point  of  diversion  and 
the  line  of  his  ditch  in  the  manner  here  dis- 
closed is  based  mainly  on  the  familiar  pro- 
visions of  the  legislation  of  congress  (sec- 
tions 2339,  2340,  Rev.  St  U.  S.)i  concerning 
the  rights  of  appropriators  of  water  on  the 
public  lands,  and  the  saving  of  those  rights 
in  patents  for  such  lands  granted  by  the  gov- 
ernment; on  section  1412  of  the  Civil  Code 
of  this  state:  "The  person  entitled  to  the 
use  may  change  the  place  of  diversion  if  oth- 


i  "Sec.  2339.  Whenever,  by  priority  of  posses- 
sion, rights  to  the  use  of  water  for  mining,  agri- 
cultural, manufacturing,  or  other  purposes,  have 
vested  and  accrued,  and  the  same  are  recognized 
and  acknowledged  by  the  local  customs,  laws, 
and  the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  maintained 
and  protected  in  the  same;  and  the  right  of  way 
for  the  construction  of  ditches  and  canals  for  the 
purposes  herein  specified  is  acknowledged  and 
confirmed;  but  whenever,  any  person,  in  the 
construction  of  any  ditch  or  canal,  injures  or 
damages  the  possession  of  «ny  settler  on  the 
public  domain,  the  party  committing  such  injury 
or  damage  shall  be  liable  to  the  party  injured 
for  such  injury  or  damage. 

"Sec.  2340.  All  patents  granted,  or  pre-emption 
or  homesteads  allowed,  shall  be  subject  to  any 
vested  and  accrued  water  rights,  or  rights  to 
ditches  and  reservoirs  used  in  connection  with 
such  water  rights,  as  may  have  been  acquired 
under  or  recognised  by  the  preceding  section." 
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era  are  not  Injured  by  such  change;"  and  on 
certain  cases  in  this  court,  which  will  be  no- 
ticed further  on.  We  do  not  think  that  the 
right  of  the  settler  under  the  federal  home- 
stead laws  on  public  land  through  which  wa- 
ter flows  is  of  the  unsubstantial  character 
which  the  contention  of  the  respondent  im- 
plies. Of  course,  if  a  valid  appropriation  of 
the  water,  whether  on  the  particular  tract  or* 
off  it,  has  been  made,  the  settler  must  take 
the  land  subject  to  that  qualification  of  his 
right  and  of  the  title  which  he  may  ultimate- 
ly acquire;  but  it  should  not  be  held  that 
such  qualification  involves  the  indefinite  ex- 
tension of  the  right  of  the  prior  approprlator, 
unless  the  law  is  thus  plainly  written.  It  is 
of  the  highest  importance  to  the  bona  fide 
settler  on  riparian  lands  to  know  the  extent 
to  which  he  must  subordinate  his  claims  to 
those  of  prior  appropriatora  of  the  water; 
to  know,  in  short,  what  easements  and  servi- 
tudes his  land  Is  subject  to  in  favor  of  the 
previous  appropriation.  Has  the  prior  ap- 
proprlator license  to  enter  upon  the  home- 
stead claim  of  such  a  settler  for  the  purpose 
of  materially  changing  thereon  the  point  of 
diversion  and  constructing  new  waterways 
through  the  land?  Is  such  a  license  among 
the  servitudes  to  which  the  land  must  be 
submitted?  We  think  not.  "In  no  just  sense 
can  lands  be  said  to  be  public  lands  after 
they  have  been  entered  at  the  land  office, 
and  a  certificate  of  entry  obtained.  If  pub- 
lic lands  before  the  entry,  after  It  they  are 
private  property."  Wltherspoon  v.  Duncan, 
4  Wall.  218.  The  term  "entry,"  as  applied 
to  appropriations  of  land  within  the  scope  of 
the  language  just  quoted,  has  been  held  to 
mean  "that  act  by  which  an  Individual  ac- 
quires an  inceptive  right  to  a  portion  of  the 
unappropriated  soil  of  the  country  by  filing 
his  claim."  Sturr  v.  Beck,  133  U.  S.  547 
-549,  10  Sup.  Ct  350;  citing  Chotard  v. 
Pope,  12  Wheat.  588;  Railroad  Co.  v.  Whit- 
ney, 132  U.  S.  357,  10  Sup.  Ct.  112.  It  ap- 
pears from  the  evidence  in  this  case  that  on. 
October  22,  1888,  the  defendant  made  entry 
(within  the  meaning  of  the  authorities  re- 
ferred to)  of  the  land  In  question  in  the  prop- 
er United  States  land  office,  and  that  his 
entry  remains  intact.  Crawford,  a  witness 
for  plaintiff,  testified:  "When  I  went  there 
In  1888,  Brown  was  on  the  northeast  one- 
quarter  of  section  20,  and,  1  think,  had  a 
house.  *  *  *  When  I  made  the  change  In 
my  ditch,  Mr.  Brown  was  in  possession  of 
his  land.  We  had  a  fence  between  us,  so  -I 
ran  with  my  new  ditch  through  his  fence." 
Here  was  an  entry,  and  here  was  an  actual ' 
possession  of  the  land  by  defendant.  In 
course  of  time,  and  on  compliance  with  the 
law  relative  to  continuous  residence  and  cul- 
tivation, he  will  be  entitled  to  a  patent 
which  will  invest  him  with  the  legal  title. 
Now,  it  cannot  be  that,  pending  proceedings 
for  the  consummation  of  his  interest  thus 
Initiated,  any  other  person  may  rightfully 
invade  his  possession  for  the  purpose  of  mak- 


ing an  original  appropriation  of  water,  and 
so  possibly  divesting  the  land  of  its  chief 
element  of  value,  any  more  than  for  the 
purpose  of  cutting  off  its  timber  or  commit- 
ting other  trespass.  This  proposition  is  sub- 
stantially adjudged  In  Sturr  v.  Beck,  133  U. 
S.  541,  10  Sup.  Ct.  350,  where  the  supreme 
court  of  the  United  States  affirmed  the  doc- 
trine that  the  plaintiff  in  that  case  had  "no 
right  to  enter  upon  the  prior  possession  of 
the  defendant  under  his  homestead  entry  for 
the  purpose  of  appropriating  any  portion  of 
the  running  streams  and  creeks  thereon." 
But  what  is  the  difference  in  the  legal  wrong 
to  the  defendant  between  an  entry  on  his 
homestead,  with  a  view  to  appropriating  for 
the  first  time  the  water  there  flowing,  and 
an  entry  having  for  its  object  the  material 
shifting  of  the  place  of  a  previous  diversion, 
and  the  constractlon  of  new  waterways  to 
make  the  diversion  effectual?  Either  pur- 
pose, if  carried  out,  must  interrupt  the  quiet 
of  his  enjoyment,  and  deprive  him  of  the  use 
and  control  of  some  portion  of  his  property. 

If  It  be  said  that  by  the  ninth  section  of 
the  act  of  congress  of  July  26,  1806,  now 
embodied  in  section  2339  of  the  Revised  Stat- 
utes, vested  and  accrued  rights  to  the  use  of 
water  for  beneficial  purposes,  acquired  by 
priority  of  possession  thereof  on  the  public 
lands,  are  to  be  maintained  and  protected  as 
against  homestead  settlers  on  those  lands,  and 
that  the  right  of  way  for  the  construction  of 
ditches  for  such  purposes  is  acknowledged  so 
long  as  they  are  in  any  sense  "public  lands," 
and  before  a  patent  has  issued  for  the  same, 
and  hence  that  defendant  took  up  his  land 
subject  to  those  reservations  In  favor  of  the 
prior  approprlator,  and  the  consequent  right 
of  the  latter  to  change  his  system  of  works  at 
will,  it  may  be  replied— Firstly.  That  the  ar- 
gument, if  good  for  anything,  proves  too 
much;  for  by  the  terms  of  section  2340  of 
the  Revised  Statutes,— a  re-enactment  of  sec- 
tion 17  of  the  act  of  July  9,  1870,  upon  this 
subject,— the  same  exceptions  and  reservations 
are  declared  to  qualify  all  patents  granted  as 
well  as  all  homesteads  allowed;  so  that  the 
right  of  the  prior  approprlator  of  the  water 
to  make  such  use  of  the  land  of  the  homestead 
claimant  would  not  cease  with  the  issue  of  a 
patent  to  the  latter,  but  must  continue  in- 
definitely,—a  result  which  even  the  cases  re- 
lied on  by  respondent  discountenance.  Os- 
good v.  Mining  Co.,  56.  CaL  571;  Farley  v. 
Irrigating  Co.,  58  Cal.  142.  Secondly.  It  Is 
only  "vested  and  accrued"  rights  to  the  use  of 
water  which  are  reserved  by  the  operation  of 
the  acts  of  congress  above  referred  to  from 
the  interest  that  without  those  provisions 
would  vest  in  the  homestead  claimant;  and 
the  only  vested  and  accrued  right  which 
Crawford  had  in  the  land  at  the  time  defend- 
ant made  his  homestead  entry  was  the  right 
to  the  continued  flow  of  the  water  into  his 
existing  canal  to  the  extent  of  his  prior  appro- 
priation, including,  of  course,  the  right  to 
maintain  and  improve  such  canal.   True,  he 
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had  the  privilege  of  changing  the  point  of 
diversion  if  he  could  do  so  without  injury  to 
others  (Civ.  Code,  §  1412;  Ramelli  v.  Irish,  96 
Cal.  217,  31  Pac.  41);  but  such  privilege  is  a 
different  thing  from  the  "vested  and  accrued" 
right  to  the  use  of  the  water.  It  is  not  a  part 
of  that  right;  and  the  condition  upon  which 
it  can  be  exercised  to  any  material  extent  be- 
comes impossible  when  another  person  has 
made  a  lawful  settlement  on  the  land  affect- 
ed, and  is  proceeding  in  good  faith  under  the 
homestead  laws  to  perfect  his  title,— impossi- 
ble, that  Is,  without  the  consent  of  such  set- 
tler. This  court,  speaking  through  Mr.  Jus- 
tice Harrison,  said  recently:  "That  section 
[Rev.  St.  §  2339]  does  not  confer  the  right 
to  enter  upon  lands  In  the  possession  of  an- 
other for  the  purpose  of  securing  the  water 
thereon,  or  of  completing  an  attempted  di- 
version of  •  water,  even  though  the  person 
seeking  so  to  enter  had  at  some  previous 
time  manifested  his  intention  to  secure  a  wa- 
ter right  thereon."  Taylor  v.  Abbott,  103 
Cal.  424,  37  Pac.  408.  As  little  does  it,  in  our 
opinion,  confer  the  right  to  enter  upon  the 
possession  of  another  for  the  purpose  of  ma- 
terially changing  the  point  of  diversion  of 
water  already  appropriated;  certainly  not 
for  the  purpose  of  constructing  new  aque- 
ducts where  none  existed  before.  By  the  terms 
of  the  proviso  found  in  section  9  of  said  act 
of  July,  1806,  it  is  declared  "that  whenever 
after  the  passage  of  this  act  any  person  or 
persons  shall,  in  the  construction  of  any 
ditch  or  canal,  injure  or  damage  the  posses- 
sion of  any  settler  on  the  public  domain, 
the  party  committing  such  injury  or  damage 
shall  be  liable  to  the  party  injured  for  such 
injury  or  damage";  and  respondent  claims 
that  such  provision  authorized  the  construc- 
tion of  the  new  ditch  by  plaintiff's  prede- 
cessor, and  that  defendant's  right  is  limited 
to  compensation  for  the  damage  therein  men- 
tioned. This  ia  not  the  proper  construction 
of  the  proviso.  It  does  not  grant  rights  of 
way  where  none  existed  before,  nor  confer 
additional  rights  upon  owners  of  ditches  sub- 
sequently constructed.  Jennlson  v.  Kirk,  98 
U.  S.  460;  Robertson  v.  Smith,  1  Mont.  411. 
'  Does  the  fact  that  defendant  has  not  made 
final  proof  of  residence  and  cultivation,  or  ob- 
tained a  patent,  affect  the  case?  In  Sturr  v. 
Beck,  above  cited,  the  court  quotes  with  approv- 
al this  language  of  Attorney  General  McVeagh 
in  an  opinion  rendered  by  him  In  1881:  "Up- 
on the  entry,  the  right  in  favor  of  the  settler 
would  seem  to  attach  to  the  land,  which  is 
liable  to  be  defeated  only  by  failure  on  his 
part  to  comply  with  the  requirements  of  the 
•homestead  law  In  regard  to  settlement  and 
cultivation.  This  right  amounts  to  an  equi- 
table interest  in  the  land,  subject  to  the  future 
performance  by  the  settler  of  certain  condi- 
tions (in  the  event  of  which  he  becomes  In- 
vested with  full  and  complete  ownership); 
and,  until  forfeited  by  failure  to  perform  the 
conditions,  it  must  prevail,  not  only  against 
individuals,  but  against  the  government" 


And  in  the  course  of  the  same  decision  the 
court  says  further:  "When,  however,  the  gov- 
ernment ceases  to  be  the  sole  proprietor,  the 
right  of  the  riparian  owner  attaches,  and  can- 
not be  subsequently  invaded.  As  *  *  *  no 
subsequent  attempt  to  take  the  water  only 
can  override  the  prior  appropriation  of  both 
land  and  water,  it  would  seem  reasonable 
that  lawful  riparian  occupancy  with  Intent  to 
appropriate  the  land  should  have  the  same 
effect."  133  U.  S.  648,  551,  10  Sup.  Ct.  350. 
We  see  no  reason  to  hold  that  defendant's 
rights  for  the  purposes  of  this  case  would  have 
been  enlarged  by  the  issue  of  a  patent  to  him. 
How  could  they  have  been  augmented  by 
that  means  In  view  of  the  provision  (Rev.  St. 
§  2340)  that  such  a  patent  must  be  subject  to 
all  "vested  and  accrued"  water  rights?  It 
must  be  remembered  that  the  appropriator  is 
not  the  owner  of  the  "very  body  of  the 
water"  until  it  passes  into  the  appliances  he 
•has  provided  for  its  reception.  Before  he  is 
thus  possessed  of  it  he  has  a  mere  right  to 
its  continued  flow,  in  order  that  he  may  Im- 
pound it;  but  the  stream  itself,  flowing  in  its 
natural  course,  is  a  part  of  the  land  over  which 
it  flows.  Mining  Co.  v.  Hoyt,  57  Cal.  46; 
Canal  Co.  v.  Kidd,  37  Cal.  310,  311.  And 
it  follows  that,  after  the  land  where  the  di- 
version is  made  has  ceased,  by  reason  of  a 
lawful  private  appropriation  thereof,  to  be 
public  land,  and  passed  into  private  occupan- 
cy, the  occupant  of  the  land— in  this  case  the 
homestead  claimant— is  the  owner  of  the 
stream,  in  the  same  sense  that  he  is  the  own- 
er of  the  land,  until  it  comes  Into  the  posses- 
sion of  the  appropriator,  and  may  justly  re- 
pel any  attempt  to  Interfere  with  such  own- 
ership at  any  place  except  that  where  the  di- 
version was  effected  when  his  rights  to  the 
land  attached.  Nor  is  this  necessarily  a  mere 
empty  abstract  right.  The  stream  may  add 
beauty  to  the  landscape,  or  afford  valuable 
fishing  privileges,  or  furnish  useful  mechanic- 
al power,  any  of  which  elements  of  value 
would  be  liable  to  destruction  if  the  prior  ap- 
propriator may  remove  his  point  of  diversion 
whithersoever  he  will  after  the  inception  of 
private  title  to  the  land  in  another  person. 

Our  conclusion  is  supported  by  analogy 
also  with  the  rule  for  many  years  enforced 
both  in  the  federal  courts  and  the  courts  of 
this  state,  that  the  right  of  property  which 
the  laws  of  congress  allow  to  be  acquired  on 
the  public  domain  shall  not  be  initiated  by 
trespass  and  intrusion  on  the  actual  possession 
of  a  prior  occupant.  McBrown  v.  Morris,  59 
CaL  64;  Goodwin  v.  McCabe,  75  Cal.  588,  17 
Pac.  705,  and  cases  cited.  In  McBrown  v. 
Morris  this  court,  quoting  with  approval  the 
language  of  Mr.  Justice  Miller  in  Atherton  v. 
Fowler.  96  U.  S.  513,  concerning  the  acquisi- 
tion of  pre-emption  rights,  said:  "The  right  to 
make  a  settlement  was  to  be  exercised  .on 
unsettled  land.  *  *  *  It  had  reference  to 
vacant  land,  to  unimproved  land;  and  it 
would  have  shocked  the  moral  sense  of  the 
men  who  passed  these  laws  if  they  had  sup- 
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posed  that  they  had  extended  an  Invitation 
to  the  pioneer  population  to  acquire  inchoate 
rights  to  the  public  lands  by  trespass,  by 
violence,  by  robbery,  by  acts  leading  to 
homicides,  and  other  crimes  of  less  moral 
turpitude."  We  regard  this  Just  and  forcible 
statement  as  equally  cogent  in  the  present 
case.  The  new  ditch  over  defendant's  claim, 
established  as  a  legal  right  of  plaintiff  by  the 
judgment  appealed  from,  was  constructed  in 
virtue  of  an  intrusion  on  defendant's  posses- 
sion during  the  latter's  temporary  absence 
from  his  home,  and  through  artificial  barriers 
erected  by  him.  Such  acts,  if  tolerated  at  all, 
must  certainly  tend  to  the  promotion  of  the 
evils  prefigured  in  the  language  of  the  court 
just  cited. 

We  have  treated  this  subject  somewhat  at 
large  because  of  its  practical  Importance  in 
the  constantly  expanding  scheme  of  water 
development  in  this  state,  and  because  the 
result  at  which  we  have  arrived  seems  to 
be  at  variance  with  parts  of  the  argument, 
at  ^east,  on  which  rest  some  former  deci- 
sions of  this  court  (Osgood  v.  Mining  Co., 
56  Cal.  571;  Farley  v.  Irrigating  Co.,  58 
Cal.  142),  in  so  far  as  those  cases  seem  to 
hold  that,  by  reason  of  the  legislation  of 
congress,  the  interest  of  the  settler  on  gov- 
ernment land  with  respect  to  approprlators 
of  water  on  land  claimed  by  him  must  be 
held  to  attach  only  at  the  time  of  the  is- 
suance of  his  patent,  or  at  the  earliest  when 
he  makes  final  proof  and  payment.  The 
judgments  announced  in  those  cases  may 
have  been  correct  on  their  special  facts.  We 
do  not  pass  on  that  question.  But  to  the 
extent  that  they  must  find  support  in  the 
proposition  that  the  Interest  of  a  settler  on 
the  public  lands  under  the  pre-emption  or 
homestead  laws  attaches  as  against  the  ap- 
proprlators of  water  rights  on  his  tract  only 
as  of  the  time  of  his  final  proof  or  obtaining 
a  patent,  they  appear  to.be  in  conflict  with 
the  decision  of  the  federal  supreme  court 
In  Sturr  v.  Beck,  133  U.  S.  541,  552,  10 
Sup.  Ct.  350;  and  the  views  of  that  court, 
as  those  of  the  tribunal  of  last  resort  in 
cases  of  this  Impression,  must  of  course, 
prevail.  See,  also,  Faull  v.  Cooke,  19  Or. 
455,  26  Pac.  602;  Black's  Pom.  Water 
Rights,  §§  40^2;  Kinney,  Irr.  §§  212-220. 
It  follows  that  the  defendant  had  the  right 
to  obstruct  the  flow  of  water  across  his 
claim  in  plaintiff's  new  ditch,  and  the  court 
below  erred  in  restraining  him  from  so  do- 
ing. And,  since  the  plaintiff  insisted  on  tak- 
ing and  did  take  the  water  by  means  and  at 
a  place  unwarranted  by  his  rights  as  a  prior 
approprlator,  it  results  further  that  the  de- 
fendant, as  entitled  to  the  flow  of  the  water 
after  supplying  the  lawful  requirements  only 
of  the  plaintiff,  had  the  right  to  use  the 
same,  and  should  recover  the  damages,  If 
any,  which  he  sustained  by  reason  of  the  de- 
struction of  his  dam  and  the  filling  of  his 
djtch  by  plaintiff,  and  his  consequent  depri- 
vation of  the  water. 


2.  But  the  plaintiff  had  the  prior  right  to 
the  use  of  the  water  to  the  extent  of  the 
appropriation  made  by  his  predecessors, 
Beekman  and  Crawford,  through  the  old 
ditch,  prior  to  defendant's  settlement,  to- 
gether with  the  right  to  maintain  such  ditch. 
Brown's  claims  as  a  homestead  settler  were 
subordinate  to  those  Interests,  and  his  land 
was  subject  to  a  servitude  for  the  support 
of  the  same.  De  Necochea  v.  Curtis,  80 
Cal.  397,  20  Pac.  563,  and  22  Pac.  198;  Wells 
v.  Mantes,  99  Cal.  583,  34  Pac.  324.  It 
would  be  inflicting  a  severe  penalty  for  the 
trespass  committed  by  Crawford  on  the  land 
of  Brown,  and  the  attempt  to  shift  the  lo- 
cation of  the  ditch,  to  hold  that  by  that  cir- 
cumstance alone  Crawford  lost  for  himself 
and  his  successor,  the  plaintiff,  all  prior  right 
to  the  flow  of  the  water  Itself.  He  certain- 
ly did  not  Intend  to  abandon  his  interest  in 
the  water.  Whether  he  abandoned  his  prop- 
erty in  the  former  ditch,  and  the  right  to 
lead  water  through  the  same,  is  a  question 
which  has  not  been  argued  here  or  appa- 
rently litigated  below,  and  ought  not  to  be 
now  decided;  but  the  parties  should  be  al- 
lowed, if  they  so  desire,  to  amend  or  sup- 
plement their  pleadings,  and  to  have  deter- 
mined in  the  trial  court  the  issue  just  sug- 
gested, and  any  other  necessary  to  the  ad- 
justment of  their  relative  rights  under  the 
law  as  stated  In  this  opinion.  It  seems  to 
us  doubtful  whether  the  finding  to  the  effect 
that  the  first  ditch,  after  its  repair  by  Beek- 
man In  1885,  was  of  a  capacity  to  carry  90 
Inches  of  water,  is  sustained  by  the  evidence 
in  the  record;  but,  as  the  question  is  not 
important  to  the  present  decision,  we  men- 
tion it  merely  that  the  parties  may  have  the 
matter  In  mind  If  it  should  become  of 
moment  upon  another  trial.  We  recommend 
that  the  judgment  against  the  defendant 
and  the  order  appealed  from  be  reversed, 
and  the  cause  remanded  for  a  new  trial  and 
other  proceedings  not  inconsistent  with  this 
opinion;  both  parties  to  the  appeal  having 
leave  to  amend  their  pleadings  as  they  may 
be  advised. 

We  concur:  BELCHER,  C;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  against 
the  defendant  and  the  order  appealed  from 
are  reversed,  and  the  cause  remanded  for  a 
new  trial  and  other  proceedings  not  incon- 
sistent with  such  opinion;  both  parties  hav- 
ing leave  to  amend  their  pleadings  as  they 
may  be  advised. 


(106  Cal.  616) 
LOFTUS  v.  FISCHER.    (No.  15,750.) 
(Supreme  Court  of  California.    April  2.  1895.) 

Reformation  op  Contract  —  Mistake  op  Law- 
Pleading— Defective  Denials— Demurrer. 
1.  Imperfect  and  defective  denials,  if  acted 
upon  as  sufficient  at  the  trial,  do  not  admit  the 
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•negations  of  the  pleading  which  are  attempted 
to  be  denied. 

2.  Where  the  record  contains  none  or  the 
evidence  adduced  at  the  trial,  the  findings  of 
fact  are  conclusive  as  to  the  matters  therein 
stated. 

3.  A  written  contract  by  which  defendant 
agreed  to  sell  certain  shares  of  stock  to  plain- 
tiu,  and  to  look  to  such  shares  alone  for  pay- 
ment of  the  purchase  price,  will  not  be  reformed 
on  the  ground  of  mistake  of  law.  in  that  plain- 
tiff believed  that  only  the  dividends  on  the 
shares  would  be  liable  for  his  debt,  where  no 
fraud  or  misrepresentation  is  shown,  and  plain- 
tiff executed  such  contract  with  full  knowledge 
of  its  contents. 

4.  The  omission  of  the  court  to  pass  upon 
a  demurrer  before  rendering  its  decision  in  the 
case  is  not  prejudicial  error  if,  in  fact,  such 
demurrer  had  no  merit. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  J. 
C.  B.  Hebbard,  Judge. 

Action  In  equity  by  Edward  C.  Loftns 
against  Jacob  A.  Fischer  to  reform  a  writ- 
ten contract  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

James  L.  Crittenden,  for  appellant  Scrlv- 
ner  &  Schell  and  Wbeaton,  Kallocb  & 
Klerce,  for  respondent 

GAROUTTK,  J.  This  Is  an  action  In  equi- 
ty to  reform  a  written  contract  Judgment 
went  for  the  defendant  and  an  appeal  is 
taken  upon  the  judgment  roll  alone,  without 
a  bill  of  exceptions.  Tbe  contract  sought  to 
be  reformed  was  the  result  of  the  following 
state  of  facts:  Loft  us  was  the  owner  of  5,- 
000  shares  of  stock  of  a  certain  mining  cor 
poraticn.  Fischer  was  the  owner  of  a  much 
larger  number  of  shares.  Loftus  desired 
to  purchase  of  Fischer  6,800  shares.  Fisch- 
er claimed  that  Loftus  was  already  indebted 
to  him  in  the  sum  of  $5,000.  The  price 
agreed  upon  for  the  stock  was  $10,971.80, 
and  no  money  was  to  be  paid  in  hand  at  the 
time.  As  a  result  of  these  negotiations,  the 
following  contract  was  entered  into  between 
the  parties:  "Know  all  men  by  these  pres- 
ents, that  the  undersigned,  Edward  C.  Loft- 
us, *  •  *  hereby  acknowledges  that  he 
is  indebted  to  Jacob  A.  Fischer,  of  the  city 
and  county  of  San  Francisco,  state  of  Cali- 
fornia, in  the  sum  of  fifteen  thousand  nine 
hundred  and  seventy -one  and  eighty-one  one- 
hundredths  ($15,071.81)  dollars,  the  purchase 
price  of  eleven  thousand  eight  hundred  (11,- 
800)  shares  of  the  capital  6tock  of  •  *  • 
mining  company,  *  *  •  which  said 
shares  the  undersigned,  E.  C.  Loftus,  has 
herewith  deposited  with  said  J.  A.  Fischer 
as  security  for  said  sum  aforesaid;  and  the 
said  E.  C.  Loftus  does  hereby  agree  to  re- 
pay said  sum,  together  with  Interest  at  the 
rate  of  eight  (8)  per  cent  per  annum  from 
and  after  the  12th  day  of  June,  1891,  it  be- 
ing, however,  understood  and  agreed  that 
said  Fischer  Is  to  look  to  said  shares  alone 
for  payment  of  said  sum  of  $15,971.81,  and 
that  no  liability  outside  thereof  is  to  attach 
to  said  Loftus."  Plaintiff  alleges  that  he 
was  not  indebted  to  defendant  in  the  said 


sum  of  $6,000,  and  that  defendant  willfully 
and  knowingly  misrepresented  the  facts  la 
reference  thereto,  and  by  bis  complaint  he 
prays  for  a  decree  that  he  was  laboring  un- 
der a  mistake  of  fact  as  to  such  matter,  and 
further  prays  that  the  agreement  be  modi- 
fied, "in  so  far  as  the  same  provided  and  re-' 
cited  that  the  plaintiff  was  or  Is  indebted 
to  the  defendant  in  any  other  or  greater 
sum  than  $10,971.80."  He  further  asks  for 
a  decree  that  said  agreement  was  signed  and 
executed  by  the  plaintiff  under  a  mistake  of 
law,  in  that  he  (the  plaintiff)  was  laboring 
under  a  misapprehension  of  the  law  In  re- 
gard to  the  legal  meaning  and  effect  of  said 
agreement  and  believed  and  supposed  that 
said  agreement  provided  that  the  indebted- 
ness mentioned  in  said  agreement  should  be 
paid  only  out  of  dividends  declared  on  the 
■aid  stock. 

The  complaint  Is  loaded  down  with  mat- 
ter which  we  deem  entirely  Immaterial  to 
any  question  which  can  properly  arise  upon 
the  merits  of  the  case.  An  answer  was 
filed,  the  case  proceeded  to  trial,  findings  of 
fact  and  conclusions  of  law  were  also  filed, 
and  judgment  for  defendant  duly  entered. 
Appellant  now  asserts  that  the  findings  of 
fact  are  contrary  to  facts  admitted  by  the 
pleadings,  and  In  this  regard  declares  that 
many  of  the  denials  of  the  answer  are  de- 
fective. It  is  a  complete  disposition  of  a 
great  portion  of  counsel's  argument  on  this 
branch  of  the  case  when  we  say  that  im- 
perfect and  defective  denials.  If  acted  upon 
as  sufficient  at  the  trial,  are  In  no  sense  ad- 
missions of  the  allegations  of  a  pleading 
which  are  attempted  to  be  denied.  Again, 
many  of  the  matters  admitted  by  the  answer 
are  wholly  immaterial  to  the  case,  and,  even 
though  there  should  be  findings  of  fact  con- 
trary to  such  admitted  allegations,  the  con- 
tradictions would  avail  nothing. 

The  evidence  is  not  before  us,  and  conse- 
quently the  findings  of  fact  are  conclusive 
as  to  the  matters  therein  stated.  In  rela- 
tion to  the  contract  entered  into  by  these 
parties,  the  court  made  the  following  find- 
ing: "On  said  12th  day  of  March,  1891, 
Loftus  desired  to  purchase  from  Fischer 
6,800  shares  of  said  stock,  and  Fischer  was 
willing  to  sell  the  same;  but  he  (Fischer),  on 
said  12th  day  of  March,  1891,  required  of 
Loftus,  as  a  condition  to  selling  him  said 
6,800  shares  of  stock,  that  he  (Loftus)  should 
acknowledge  an  indebtedness  of  said  $5,000 
as  being  properly  due  on  said  5,000  shares. 
The  agreement  was  thereupon  made  be- 
tween them  that  Fischer  should  convey  to 
Loftus  said  6,800  shares,  and  that  Loftus 
should  acknowledge  an  indebtedness  to 
Fischer  of  an  aggregate  amount  of  $15,971.- 
81."  There  is  no  admitted  allegation  of  the 
complaint  contrary  to  this  finding,  and  it 
not  only  supports  the  Judgment  but  neces 
sarily  cohtrols  it  against  the  plaintiff.  This 
is  not  an  action  to  rescind,  but  an  action  to 
reform.    Under  this  finding  the  contract 
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was  an  entirety,  and  was  Indivisible.  It 
could  not  be  reformed  as  desired.  The  plain- 
tiff had  to  acknowledge  It  all,  or  repudiate 
it  all.  He  had  to  take  the  bad  with  the 
good,— the  fat  with  the  lean.  The  other  find- 
ings of  fact  may  all  be  given  to  him,  and 
yet  the  finding  quoted  will  always  stand  in 
his  way  as  an  unsurmountable  barrier  to  a 
recovery. 

The  contention  as  to  mistake  In  law  upon 
plaintiff's  part  in  believing  the  advice  of 
said  Fischer  that,  under  the  contract,  only 
the  dividends  upon  the  stock  should  be  ap- 
plied to  the  payment  of  the  Indebtedness, 
has  no  merit  Conceding,  for  present  pur- 
poses, such  mistake  in  law  furnished  suffi- 
cient ground  for  a  rescission  of  the  contract, 
it  was  no  ground  upon  which  to  reform  the 
contract,  so  that  it  might  conform  to  plain- 
tiff's intentions  as  to  what  the  contract 
should  be.  For  aught  that  appears  to  the 
contrary,  the  contract,  upon  its  face  and  as 
it  was  written,  expressed  Fischer's  Inten- 
tions, and  he  had  the  same  right  to  insist 
upon  It  standing  as  written  as  plaintiff  had 
to  reform  it  in  consonance  with  what  he  In- 
tended it  should  be.  To  further  dispose  of 
this  question,  it  might  be  suggested  that  the 
trial  court  found  in  detail  that  Fischer  made 
no  misrepresentations  In  this  regard,  and 
practiced  no  fraud  upon  plaintiff,  and  that 
plaintiff  entered  Into  the  contract  with  a  full 
knowledge  of  Its  contents  and  its  meaning. 

After  the  case  was  submitted  for  decision, 
defendant,  by  leave  of  the  court,  filed  an 
answer  to  certain  amendments  to  the  com- 
plaint. Plaintiff  demurred  to  this  answer, 
and  now  insists  that  the  court  committed 
error  in  not  passing  upon  the  demurrer  be- 
fore rendering  a  decision  In  the  case.  The 
evidence  is  conflicting  upon  the  question  of 
service  of  the  demurrer,  and  also  leaves  the 
matter  In  doubt  as  to  whether  or  not  the 
court  in  fact  passed  upon  the  demurrer  prior 
to  its  decision  upon  the  merits  of  the  case; 
but  we  deem  both  matters  entirely  immate- 
rial. The  Important  question  is,  had  the  de- 
murrer any  merit?  If  the  demurrer  was  In 
fact  overruled  by  the  trial  court,  then  we 
must  review  that  ruling.  If  the  demurrer 
was  not  passed  upon  by  the  trial  court,  and 
yet  possessed  no  merit,  the  plaintiff  has  not 
been  prejudiced.  A  violation  of  the  mere 
abstract  right  to  have  the  court  pass  upon  a 
demurrer  Is  not  prejudicial  error.  We  must 
assume  here  that  the  trial  court  would  have 
acted  rightly  and  legally  in  disposing  of  the 
demurrer,  and  would  have  overruled  it  if 
the  law  demanded  it  The  plaintiff  has  no 
right  to  assume  that  the  court  would  have 
done  otherwise.  Upon  an  examination  of 
the  demurrer,  it  is  sufficient  to  say  we  see 
no  merit  in  it 

For  the  foregoing  reasons,  the  judgment  is 
affirmed. 

We  concur:  HENSHAW,  J.;  VAN  FLEET, 

J. 


(107  Cal.  tf) 

KRUMDICK  v.  WHITE.    (No.  15373.) 

(Supreme  Court  of  California.    April  4,  1895.) 

Termination  of  Agency  —  Principal's  Death — 
Ratification  bt  Executor— Estoppel. 

1.  An  agency  created  by  an  instrument  au- 
thorizing the  agent  to  conduct  the  business  of 
the  principal  while  the  latter  is  disabled  vests  in 
the  agent  no  interest  in  the  subject-matter  of 
the  agency,  and  is  terminated  by  the  death  of 
the  principal. 

2.  A  wife,  by  accepting  part  payment  for 
goods  belonging  to  the  estate  of  her  deceased 
husband,  sold  by  one  wrongfully  claiming  to  be 
the  husband's  agent  is  not  estopped  to  deny 
such  agent's  authority,  and  recover  the  goods  or 
their  value  from  one  who  purchased  them  from 
the  agent  with  knowledge  of  the  terms  of  the 
instrument  under  which  the  latter  claimed  to 
act 

3.  The  acceptance  by  the  executrix,  deced- 
ent's widow,  of  the  proceeds  of  a  sale  of  prop- 
erty belonging  to  the  state,  by  one  claiming  to 
act  as  decedent's  agent  is  not  a  ratification  of 
such  sale. 

Department  2.  Appeal  from  superior  court, 
Lake  county;  R.  McGarvey,  Judge. 

Action  by  Jennette  Krumdick,  executrix  of 
the  will  of  William  Krumdick,  deceased, 
against  Daniel  White.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

J.  A.  Cooper  and  Clay  W.  Taylor,  for  ap- 
pellant.  J.  H.  Seawell,  for  respondent 

HATNES,  C.  Upon  the  first  trial  of  this 
case  the  defendant  had  judgment  and  the 
plaintiff  appealed,  and  the  judgment  was  re- 
versed by  this  court.  See  92  Cal.  143.  After 
the  reversal  a  new  trial  was  had,  which  re- 
sulted in  findings  and  judgment  for  the  plain- 
tiff, and  defendant  appeals  therefrom,  and 
from  an  order  denying  his  motion  for  a  new 
trial.  The  action  Is  in  claim  and  delivery 
to  recover  possession  of  certain  personal 
property,  •  with  damages  for  its  detention. 
William  Krumdick  died  February  13,  1887. 
On  January  4,  1887,  during  his  last  illness, 
he  executed  a  certain  instrument  in  writing 
to  F.  J.  Edmunds  concerning  the  property 
here  in  question,  under  which  Edmunds  sold 
the  property,  consisting  of  horses  and  wag- 
ons, to  the  defendant  In  April,  1887,  after  the 
death  of  Krumdick;  and  this  Instrument,  it 
is  contended  by  appellant  empowered  Ed- 
munds to  confer  a  good  title  to  the  property 
by  the  sale.  Upon  the  former  appeal  a  con- 
struction was  given  to  that  instrument  It 
was  there  said:  "The  instrument  was  one 
which  constituted  Edmunds  the  agent  of 
Krumdick,  while  disabled,  to  carry  on  his 
business  as  a  hauler  of  freights,  and  to  do 
all  acts  In  that  behalf  which  Krumdick  could. 
But  It  did  not  vest  any  interest  In  Edmunds 
to  the  subject-matter  of  the  agency  confided 
and  intrusted  to  him;  and  at  Krumdick's 
death  the  power  of  Edmunds  to  sell  ceased 
as  to  White,  who  had  notice  of  Krumdick's 
death  before  the  former  purchased  the  prop- 
erty." This  must  be  taken  as  the  haw  of  the 
case,  and,  unless  new  facts  appear  requiring 
a  different  construction,  is  conclusive  of  the 
correctness  of  the  judgment 


Digitized  by 


CaL) 


IN  RE  CLOSE. 


3067 


It  is  urged  that  a  paper  Intended  to  be  sign- 
ed by  Krumdlck's  creditors,  and  which  ac- 
companied the  instrument  given  to  Edmunds, 
was  not  before  this  court  upon  the  former 
appeal,  and  that  the  agreement  intended  to 
be  signed  by  the  creditors,  and  which  was 
afterwards  signed  by  some  of  them,  requires 
a  different  construction  of  the  principal  in- 
strument from  that  given  upon  the  former 
appeal.  Appellant  Is  mistaken.  It  is  true 
this  creditors'  agreement  is  not  mentioned  in 
the  opinion,  but  it  was  printed  in  the  tran- 
script immediately  following  the  instrument 
creating  the  agency  of  Edmunds,  and  must 
have  been  considered.  If,  however,  the  ques- 
tion were  open,  there  is  nothing  in  the  cred- 
itors' agreement  inconsistent  with  or  requir- 
ing a  different  construction  of  the  instrument 
given  td  Edmunds.  If  Edmunds'  power  or 
authority  to  sell  the  property  terminated  with 
Krumdlck's  death,  as  was  conclusively  set- 
tled upon  the  former  appeal,  the  authorities 
cited  by  appellant  upon  the  subject  of  trusts 
can  have  no  application  now,  and  need  not 
be  noticed. 

It  is  also  contended  that  the  plaintiff  is 
estopped  from  asserting  a  claim  to  the  prop- 
erty in  controversy.  The  evidence  discloses 
the  fact  that  the  purchase  money  paid  by 
defendant  for  the  property  was  distributed 
by  Edmunds  among  those  creditors  of  K rum- 
dick  who  presented  their  claims  to  him;  that, 
among  others,  Mrs.  Krumdlck's  attorney  pre- 
sented her  claim  for  $300;  and  that  she  re- 
ceived her  pro  rata  share  of  the  proceeds, 
amounting  to  $124;  and  appellant  contends 
that,  because  thereof,  she  Is  estopped  from 
asserting  that  Edmunds  had  no  power  to  sell 
the  property  and  distribute  the  proceeds.  But 
the  evidence  further  shows  that  the  defend- 
ant, the  purchaser  of  the  property,  knew  the 
terms  of  the  Instrument  under  which  Ed- 
munds sold  the.  property,  and  also  knew  of 
Krumdlck's  death;  and,  if  he  was  mistaken 
as  to  its  legal  effect,  the  plaintiff  is  not  re- 
sponsible for  his  error.  And  appellant  ex- 
pressly testified  that  plaintiff  did  nothing  to 
influence  him  in  any  way;  that  he  consulted 
an  attorney,  and  acted  upon  the  instrument 
alone.  The  facts  concerning  the  power  of 
Edmunds  to  sell  being  known,  and  not  hav- 
ing been  misled  by  the  plaintiff,  there  is  no 
room  for  an  estoppel  upon  those  facts.  If 
the  receipt  by  her,  as  a  creditor,  of  her  pro 
rata  share  of  the  money  paid  by  the  defend- 
ant for  the  property  had  any  effect,  it  must 
have  been  by  way  of  ratification;  and  appel- 
lant claims  that  it  so  operated.  But  this  con- 
tention cannot  be  sustained.  If  Edmunds 
was  not  authorized  to  sell  the  property  after 
Krumdlck's  death,  as  was  settled  upon  the 
former  appeal,  the  property  belonged  to  his 
estate,  and  was  assets  to  be  administered  by 
the  executrix.  Section  2312  of  the  Civil  Code 
provides:  "A  ratification  is  not  valid  unless, 
at  the  time  of  ratifying  the  act  done,  the 
principal  has  power  to  confer  authority  for 
such  an  act."    And  section  2313,  Id.,  provides : 


"No  unauthorized  act  can  be  made  valid, 
retroactively,  to  the  prejudice  of  third  per- 
sons, without  their  consent"  It  is  hardly 
necessary  to  say  that  the  plaintiff,  whether 
as  executrix  or  legatee,  could  not  have  au- 
thorized a  sale  of  the  property  by  Edmunds 
to  the  defendant,  and  therefore  could  not 
ratify  such  sale;  and,  besides,  it  appears  from 
the  evidence  that  neither  the  expenses  of 
the  last  sickness  of  the  deceased  nor  the 
funeral  expenses  had  been  paid,  and  these 
are  preferred  claims;  and  such  ratification 
would  operate  to  the  prejudice  of  that  class 
of  the  creditors  of  the  estate,  if  no  other. 

The  only  errors  assigned  are  that  certain 
of  the  findings  are  not  justified  by  the  evi- 
dence, and,  as  the  supposed  insufficiency  de- 
pends upon  the  questions  discussed,  the  judg- 
ment and  order  appealed  from  should  be  af- 
firmed. 

We  concur:    8EARLS,  C;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(106  Cal.  674) 
In  re  CLOSE.    (No.  15,831.) 
(Supreme  Court  of  California.    March  23, 
1895.) 

INSOLVENCY— SOPPICIENCT  OP  PETITION  BT  CRED- 
ITORS— Verification  —Costs. 

1.  A  petition  by  creditors  to  have  their  debt- 
or adjudged  insolvent,  under  Act  April  16.  1880. 
§  8  (St.  Cal.  1880,  p.  82),  is  sufficient  where  it 
shows  that  the  petitioners  are  all  residents  of 
the  state,  and  the  nature  and  amount  of  their 
several  demands,  and  that  they  are  due  and 
accrued  within  the  state,  and  the  other  facts 
required  by  such  law  showing  that  it  is  neces- 
sary to  the  preservation  of  the  estate  and  the 
protection  of  creditors  that  the  debtor  be  ad- 
jndged  insolvent,  and  enjoined  from  receiving 
and  disposing  of  his  property  and  assets. 

2.  A  verification  of  a  petition  by  creditors 
to  have  their  debtor  adjudged  insolvent,  signed 
by  three  persons,  one  of  whom  is  described 
therein  as  vice  president  of  a  certain  corpora- 
tion, one  of  the  petitioners,  is  sufficient  without 
setting  out  the  tacts  of  his  election  or  appoint- 
ment as  an  officer  of  the  corporation,  under 
Code  Civ.  Proc.  Cal.  8  446,  providing  that  a  veri- 
fication may  be  made  by  any  officer  of  a  cor- 
poration. 

3.  A  debtor  whose  petition  therefor  does 
not  show  the  nature  or  value  of  his  estate  is 'not 
entitled  to  an  allowance  of  his  counsel  fees  and 
expenses  in  resisting  proceedings  by  his  credit- 
ors to  have  him  adjudged  insolvent,  in  the  ab- 
sence of  any  statute  authorizing  such  an  allow- 
ance. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Humboldt  coun- 
ty; G.  W.  Hunter,  Judge. 

Petition  by  certain  creditors  of  Benjamin 
Close  to  have  him  adjudged  an  insolvent 
debtor.  From  a  judgment  granting  the 
prayer  of  the  petition,  and  an  order  denying 
his  application  for  an  allowance  from  his  es- 
tate of  money  sufficient  to  employ  counsel  and 
pay  costs  and  expenses,  the  said  Close  appeals. 
Affirmed. 
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John  A.  McQuaid,  for  appellant.  Joseph 
Kirk  and  Ford  &  Burnell,  for  respondent. 

3EARLS,  C.  This  is  an  appeal  by  Benja- 
min Close  from  the  judgment  of  the  superior 
court  in  and  for  Humboldt  county  adjudging 
him  an  insolvent  debtor,  and  from  an  order 
denying  his  application  for  an  allowance  from 
his  estate  of  money  sufficient  to  employ  coun- 
sel, pay  costs,  expenses,  etc. 
The  petition  is  in  the  following  language: 
"In  the  8uperior  Court  of  the  County  of 
Humboldt,  State  of  California.  In  the  Mat- 
ter of  Benjamin  Close  in  Insolvency.  Credit-  [ 
ors'  Petition  in  Involuntary  Insolvency.  The 
petition  of  the  hereinafter  mentioned  credit- 
ors respectfully  shows:  That  said  respondent, 
Benjamin  Close,  is  Indebted  to  the  following 
petitioners,  all  residents  of  the  state  of  Cal- 
ifornia: To  Root  &  Sanderson,  a  partnership, 
in  the  sum  of  |537.26,  for  goods  sold  and  de- 
livered to  said  Benjamin  Close  within  twenty- 
three  months  last  past  To  H.  Levi  &  Co.,  a 
partnership,  in  the  sum  of  $136.30,  for  goods 
sold  and  delivered  to  said  Benjamin  Close 
within  twenty-three  months  last  past  To 
Seller  Bros.  &  Co.,  a.  partnership,  in  the  sum 
of  $28.89,  for  goods  sold  and  delivered  to  said 
Benjamin  Close  within  twenty-three  months 
last  past.  To  Getz  Bros.  &  Co.,  n  partnership, 
in  the  sum  of  $79.05,  for  goods  sold  and  de- 
livered to  said  Benjamin  Close  within  twenty- 
three  months  last  past  To  Wheaton,  Breon 
&  Co.,  a  partnership,  in  the  sum  of  $73.88, 
for  goods  sold  and  delivered  to  said  Ben- 
jamin Close  within  twenty-three  months 
last  past.  To  J.  A.  Folger  &  Co.,  a  cor- 
poration, in  the  sum  of  $285.81,  for  goods 
sold  and  delivered  to  said  Benjamin  Close 
within  twenty-three  months  last  past  That 
all  said  demands  accrued  in  this  state. 
That  all  said  sums  are  due  and  unpaid,  and 
have  not  been  assigned  to  the  petitioners  in 
whole  or  in  part  That  said  debtor  resides 
and  has  his  place  of  business  in  said  county 
of  Humboldt  state  of  California,  and  has 
permitted  his  property  to  remain  under  at- 
tachment for  over  four  days;  and  that  he  is 
Insolvent,  and  has  so  been  before  and  ever 
since  said  attachment  was  levied  on  his  prop- 
erty. That  the  said  Insolvent  has  no  other 
property.  That  it  is  necessary  for  the  pres- 
ervation of  the  estate  of  said  debtor  that  said 
debtor  be  restrained  from  receiving  the  pay- 
ment of  any  debts,  and  the  delivery  of  any 
property,  and  from  transferring  any  proper- 
ty; and  that  all  persons,  corporations,  or  as- 
sociations Indebted  to  said  debtor,  or  having 
in  their  possession  property  belonging  to  said 
debtor,  be  forbidden  to  make  payment  of 
such  debts,  or  to  deliver  such  property  to 
said  debtor,  or  to  any  one  for  the  use  of  said 
debtor.  Wherefore  petitioners  pray  that  the 
said  debtor  show  cause,  at  a  time  and  place 
to  be  fixed  by  this  honorable  court,  why  he 
should  not  be  adjudged  Insolvent  and  the 
surrender  of  his  estate  be  made  for  the  ben- 
efit of  bis  creditors;  that  no  creditor  whose 


debt  Is  provable  under  said  act  be  allowed 
to  prosecute  to  final  Judgment  any  axtka 
therefor  against  said  debtor  until  the  qaw- 
tion  of  discharge  shall  have  been  determin- 
ed, and  that  any  and  all  suits  and  proceed- 
ings be  stayed  until  the  further  order  of  the 
court;  that  all  persons  be  forbidden  to  pay 
any  debts  to  said  debtor,  or  to  deliver  say 
property  belonging  to  said  debtor  to  him,  «r 
to  any  person,  firm,  corporation,  or  associa- 
tion for  his  use;  that  said  debtor  be  forbid- 
den to  transfer  or  deliver  any  property;  and 
that  such  further  proceedings  may  be  had  as 
the  law  In  such  cases  prescribes.  Jos.  Kirk 
and  Ford  &  Burnell,  Attorneys  for  Petition- 
ers. 

"State  of  California,  City  and  County  of 
San  Francisco— ss.:  E.  M.  Root  C.  J.  Pad- 
dock, and  Paul  Breon,  being  each  severaQy 
sworn,  doth  say,  on  oath,  that  be  is  one  of 
the  petitioning  creditors  in  this  proeeediap; 
that  he  has  heard  read  the  foregoing  peti- 
tion, and  is  acquainted  with  the  contents 
thereof;  that  the  same  is  true  of  his  ova 
knowledge,  except  as  to  the  matters  therein 
stated  upon  his  information  or  belief,  and 
that  as  to  those  matters  he  believes  it  to  be 
true;  that  said  E.  M.  Root  is  a  member  oi 
the  firm  of  Root  &  Sanderson,  one  of  the  pe- 
titioners herein;  that  Paul  Breon  Is  a  lum- 
ber of  the  firm  of  Wheaton,  Breon  &  Co, 
one  of  the  petitioners  herein;  that  C.  J.  Pad- 
dock is  vice  president  of  J.  A.  Folger  &  Ox 
(a  corporation),  one  of  the  petitioners  herein. 
E.  M.  Root.  C.  J.  Paddock.  Paul  Breon. 

"Subscribed  and  sworn  to  before  me.  um 
3d  day  of  April,  1894.  Samuel  Rosenheim. 
Notary  Public.  [Seal  of  Notary.]** 

The  respondent  therein,  who  is  the  appel- 
lant here,  demurred  to  the  petition  upon  the 
ground  that  It  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  or  petition 
under  the  insolvent  act  of-  1880.  The  de- 
murrer was  overruled,  and  such  ruling  is 
assigned  as  error.  The  petition  is  sufficient 
within  the  rulings  of  the  court  in  Wright  t. 
Cohn,  88  Cal.  328,  26  Pac.  600,  and  In  re 
Dennery,  89  Cal.  107,  26  Pac.  G39.  It  shows 
that  all  of  the  petitioners  are  residents  of 
the  state  of  California;  that  the  demands 
are  due,  and  accrued  in  this  state;  the  nature 
and  amount  of  their  several  demands;  and 
the  other  facts  required  by  section  8  of  the 
insolvent  law,  approved  April  16,  1890  (St 
1880,  p.  82).  The  demurrer  was  property 
overruled. 

A  motion  was  also  made  to  strike  ont  the 
petition,  "upon  the  ground  that  the  same  is 
not  verified  by  three  of  the  petitioners  named 
1  herein."  The  motion  was  overruled,  and  er- 
ror is  predicated  upon  such  ruling.  A*  wffl 
be  observed,  the  affidavit  Is  by  three  person?, 
one  of  whom  (C.  J.  Paddock)  swears  be  i» 
"vice  president  of  J.  A.  Folger  &  Co.  (a  «* 
poration),  one  of  the  petitioners.'*  SectJoa 
446  of  the  Code  of  Civil  Procedure  provide* 
In  reference  to  the  verifications  of  pleading 
that  when  a  corporation  Is  a  party,  tht 
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verification  may  be  made  by  any  officer 
thereof."  A  vice  president  certainly  is  or  may 
be  an  officer  of  a  corporation,  and,  when  he 
states  under  oath  that  he  is  such  officer,  it  is 
sufficient.  It  is  not  more  necessary  for  a 
vice  president  to  set  out  the  fact  of  his  se- 
lection as  an  officer  of  the  corporation  than 
it  would  be  for  the  president,  secretary,  or 
other  officer  to  do  so.  A  vice  president,  or 
one  who  acts  in  the  place  of  and  instead  of 
the  president,  Is  an  officer  well  known  and 
recognized  by  the  law  in  incorporated  com- 
panles.  His  statement  in  an  affidavit  to  a 
pleading  that  he  is  such  officer  is  sufficient 
to  give  validity  thereto. 

The  motion  on  the  part  of  the  appellant 
here  for  an  allowance  of  $250  from  his  es- 
tate to  employ  counsel  and  pay  expenses, 
etc.,  was  properly  refused  for  two  reasons: 
(1)  The  law  makes  no  provision  for  such  an 
allowance.  (2)  The  petition  therefor  was  In- 
sufficient It  did  not  show  the  nature  or 
value  of  the  estate.  It  may  well  be  that  the 
sum  asked  was  in  excess  of  the  entire  assets 
of  the  estate  of  the  Insolvent 

The  judgment  and  order  appealed  from 
should  be  affirmed. 

We  concur:  VANCLIEF,  C;  BELCHER,  C. 

PEB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(6  Gal.  Unrep.  11) 

BANK  OF  UKIAH  v.  GIBSON  et  al.  (No. 
15.662.)x 

(Supreme  Court  of  California.    April  3,  1895.) 
Chattel  Mortgages—  Validity— Notice. 

1.  Civ.  Code,  8  2955,  provides  for  chattel 
mortgages  on  certain  property;  and  section  2957 
provides  that  the  record  of  such  mortgages  shall 
be  constructive  notice,  and  that  mortgages  not 
recorded  shall  be  void  as  against  subsequent 
creditors  and  purchasers.  Held,  that  Act  March 
9.  1893.  amending  section  2955  so  as  to  author- 
ise mortgages  on  sheep  and  neat  cattle,  does 
not  entitle  a  mortgage  on  such  stock,  executed 
before  the  passage  of  such  act  to  be  recorded, 
so  as  to  render  its  record,  made  after  the  pas- 
sage of  the  act  constructive  notice. 

2.  A  chattel  mortgage  on  property  other 
than  that  authorized  to  be  mortgaged  by  Civ. 
Code.  8  2955.  is  as  a  common-law  mortgage,  val- 
id against  all  persons  except  subsequent  credit- 
ors of  the  mortgagor  and  bona  fide  purchasers. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Mendocino  coun- 
ty; R.  W.  Crump,  Judge. 

Action  by  the  Bank  of  Ukiah  against  E.  S. 
Gibson  and  others  to  foreclose  a  mortgage. 
From  a  judgment  denying  plaintiff  a  fore- 
closure as  to  part  of  the  property,  rt  appeals. 
Affirmed. 

J.  A.  Cooper,  for  appellant.  J.  M.  Mannon, 
T.  L.  Carothers,  J.  W.  Oates,  J.  Q.  White, 
and  J.  H.  Seawell,  for  respondents. 

8EARLS.  C.   This  is  an   action   by  the 
Bank  of  Ukiah  (a  corporation)  to  foreclose 
1  Reversed  In  banc.   See  41  Pac.  1008.  109  CaL  IW. 


two  mortgages  executed  by  E.  8.  Gibson,  to 
secure  the  payment  of  a  promissory  note 
made  by  him  to  said  bank.  One  of  the  mort- 
gages was  upon  certain  real  property,  and 
the  other  a  chattel  mortgage  upon  3,500  head 
of  sheep,  more  or  less,  and  100  head  of  neat 
cattle,  more  or  less,  upon  a  certain  ranch  there- 
in described.  The  court  entered  a  decree  in 
favor  of  plaintiff  for  the  foreclosure  of  the 
mortgages  and  sale  of  the  real  property  and 
the  neat  cattle,  but  denied  a  foreclosure  as 
to  the  sheep.  Plaintiff  appeals  from  so  much 
of  the  decree  as  denied  to  it  a  foreclosure 
and  sale  of  the  sheep,  etc.,  described  in  the 
complaint  and  chattel  mortgage.  The  cause 
comes  up  on  the  judgment  roll,  without  a 
statement  or  bill  of  exceptions. 

Under  these  circumstances,  the  question 
for  determination  is,  do  the  findings  support 
the  decree?  All  reference  to  the  mortgage 
upon  the  real  estate  may  be  omitted,  as  no 
question  is  made  in  regard  to  It  As  to 
the  chattel  mortgage,  the  following  facts, 
drawn  from  the  pleadings  as  admitted  and 
from  the  findings,  will  serve  to  an  under- 
standing of  the  legal  question  Involved.  On 
the  30th  day  of  June,  1892,  at  Ukiah  city, 
Mendocino  county,  the  defendant  E.  S.  Gib- 
son made  to  the  Bank  of  Ukiah,  the  plaintiff 
herein,  his  promissory  note  for  $29,917.88, 
payable  one  year  after  date,  with  interest 
at  10  per  cent  per  annum,  etc  To  secure 
the  payment  of  this  promissory  note,  de- 
fendant executed  to  plaintiff  a  chattel  mort- 
gage upon  certain  personal  property,  then 
being  upon  that  certain  ranch  of  defendant 
Gibson,  in  the  county  of  Mendocino,  known 
as  "Island  Mountain  Ranch,"  said  personal 
property  so  mortgaged  consisting  of  3,500 
head  of  sheep,  more  or  less,  and  100  head 
of  neat  cattle,  more  or  less,  being  all  the 
sheep  and  cattle  owned  by  defendant  Gib- 
son on  said  ranch.  The  mortgage  was  made, 
executed,  acknowledged,  and  verified  in  all 
respects  as  provided  and  required  by  section 
2957  of  the  Civil  Code,  except  that  It  was 
not  recorded  until  May  9,  1893,  when  it  was 
duly  recorded  in  the  office  of  the  county 
recorder  in  and  for  the  county  of  Men- 
docino, in  which  county  the  parties  resided 
and  the  property  was  situate.  The  mort- 
gagor, E.  S.  Gibson,  retained  possession  of 
the  mortgaged  property.  It  may  be  re- 
marked here,  by  way  of  parenthesis,  as  it  is 
not  within  the  findings,  that  at  the  date 
of  the  execution  of  the  mortgage,  neat  cattle 
and  sheep  were  not  among  the  articles  of 
personal  property  upon  which  personal  mort- 
gages could  be  made  under  section  2955  of 
the  Civil  Code,  but  that  on  the  9th  day  of 
March,  1893.  said  section  2955  was  amended 
so  as  to  include  "neat  cattle,  horses,  mules, 
swine,  and  sheep,  and  the  increase  thereof." 
Subsequent  thereto,  and  on  the  9th  day  of 
May,  1893,  the  mortgage  was  recorded  as 
before  stated.  After  the  recording  of  said 
mortgage,  viz.  after  May  9,  1893,  the  de- 
fendant T.  J.  Welden,  with  full  knowledge 
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of  the  existence  and  recording  of  said  mort- 
gage, and  without  the  knowledge  or  consent 
of  the  plaintiff,  purchased  from  defendant 
E.  S.  Gibson,  at  the  ranch  of  the  latter  In 
Mendocino  county,  the  said  neat  cattle  and 
sheep  so  mortgaged,  and  drove  the  sheep 
hence  to  Drury's  corral,  In  the  county  of 
Humboldt,  where  on  May  19,  1893,  he  sold 
and  delivered  them  to  the  defendant  Mrs. 
M.  C.  Drew,  who  purchased  said  sheep  In 
good  faith,  for  a  valuable  consideration,  and 
without  notice  In  fact  of  the  mortgage  of 
the  plaintiff,  and  without  knowledge  that 
Gibson  ever  owned  the  sheep.  The  contract 
for  the  purchase  of  the  sheep  between  Mrs. 
Drew  and  Welden  was  made  at  Ukiah,  In 
Mendocino  county,  before  the  sheep  were 
driven  from  said  county,  but  she  was  not 
aware  of  that  fact,  and  went  with  Welden 
to  said  Drury's  corral,  Humboldt  county,  the 
day  the  sheep  were  driven  thither  from 
Humboldt  county,  viz.  May  19,  1893.  Wel- 
den, when  he  purchased  the  mortgaged  prop- 
erty from  defendant  E.  S.  Gibson,  gave  to 
the  latter  an  agreement  to  pay  $2.50  per  head 
for  the  old  sheep,  and  $20  per  head  for  the 
cattle.  Lambs  and  calves  were  to  be  thrown 
in.  He  has  paid  nothing  on  account  thereof, 
and  the  court  finds  that  said  Welden  "Is 
not  the  owner  of  the  neat  cattle  described  in 
the  complaint,  and  his  title  and  claim  there- 
to is  not  paramount  to  plaintiff's  mortgage, 
and  he  is  not  the  purchaser  of  said  property 
in  good  faith  or  for  value  without  notice." 
As  before  stated,  the  sheep  were  removed 
from  Mendocino  to  Humboldt  county  May 
19,  1893,  and  within  10  days  thereafter,  viz. 
May  29, 1893,  plaintiff's  chattel  mortgage  was 
duly  recorded  In  said  county  of  Humboldt. 
The  chattel  mortgage  authorized  the  mort- 
gagee, upon  default  in  the  payment  of  the 
promissory  note,  to  take  possession  of  all 
the  mortgaged  property,  and  dispose  of  the 
same  according  to  law. 

In  the  early  history  of  California  as  a  state, 
section  17  of  the  statute  of  frauds  provided 
that  "no  mortgage  of  personal  property  here- 
after made  shall  be  valid  against  any  other 
person  than  the  parties  thereto,  unless  posses- 
sion of  the  mortgaged  property  be  delivered 
to  and  retained  by  the  mortgagee."  In  1857 
an  act  was  passed  under  which  certain  per- 
sonal property  might  be  mortgaged  by  com- 
plying with  its  provisions,  one  of  which  In- 
volved recording,  which  should  be  valid  with- 
out delivery  of  the  property  to  the  mortgagee. 
St  1857,  p.  347.  This  act  provided  also  that 
such  mortgages  should  not  be  valid  (except 
between  the  parties)  unless  the  statute  was 
compiled  with.  This  act  was  again  amend- 
ed in  1861.  St.  1861,  p.  197.  This  last  act  also 
left  mortgages  of  personal  property  absolutely 
void,  except  between  the  parties,  save  upon 
a  compliance  with  Its  provisions,  or  where  ac- 
companied by  a  delivery  of  the  property  to  the 
mortgagee  and  retention  of  possession  by  him. 
Under  these  statutes,  the  decisions  of  this 
court  were  to  the  effect:  (1)  The  provisions 


of  the  statute  only  applied  to  the  specific  arti- 
cles of  personal  property  therein  enumerated; 
(2)  that  where  the  provisions  of  the  stalate 
were  not  complied  with,  and  as  to  mortgages 
of  personal  property  not  therein  provided  for. 
the  mortgage  was  absolutely  void  (except  be- 
tween the  parties  thereto),  unless  accompa- 
nied by  a  delivery  of  the  property  to  the 
mortgagee.  Gassner  v.  Patterson,  23  Gal  290; 
Meyer  v.  Gorham,  5  Cal.  323;  Stringer  v.  Da- 
vis, 30  Cal.  318;  Glenn  v.  Arnold,  56  OaL 
631.  Under  our  Civil  Code  (section  2957),  "a 
mortgage  of  personal  property  is  void  as 
against  creditors  of  the  mortgagor  and  subse- 
quent purchasers  and  Incumbrancers  of  the 
property  in  good  faith  and  for  value,  miles 
(1)  it  is  accompanied  by  the  affidavit  of  aD 
the  parties  thereto  that  it  is  made  in  good 
faith  and  without  any  design  to  hinder,  de- 
lay, or  defraud  creditors;  (2)  it  is  acknowl- 
edged or  proved,  certified  and  recorded  in  like 
manner  as  grants  of  real  property."  The 
distinction  between  the  former  statute  aad 
the  section  of  the  Code  quoted  supra  is  this: 
Under  the  former  law,  a  mortgage  which 
failed  to  comply  with  its  provisions  was  void 
as  against  purchasers.  Mow  it  is  only  void 
as  against  subsequent  purchasers  in  good 
faith  and  for  value;  that  is  to  say,  again* 
those  who  purchase  without  notice  and  for  a 
valuable  consideration.  A  mortgage  of  per- 
sonal property  not  specified  in  section  2955  of 
the  Civil  Code  may  be  made,  and,  if  posses- 
sion of  the  mortgaged  property  is  delivered 
to  the  mortgagee,  it  is  good  against  aD  the 
world.  If  no  such  possession  is  delivered  to 
the  mortgagee,  it  is  still  valid  between  the 
parties  and  against  purchasers  with  notice. 
Tregear  v.  Water  Co.,  76  Cal.  537,  18  Pat 
658;  Works  v.  Merltt  (Cal.;  decided  Jan.  5, 
1895)  38  Pac.  1109.  Recording  a  chattel  mort- 
gage upon  .articles  provided  to  be  mortgaged 
by  section  2955,  Civ.  Code,  takes  the  place  «f 
and  serves  in  lieu  of  the  delivery  of  posses- 
sion essential  to  the  validity  of  the  mortgage 
in  other  cases.  Benson  v.  Nunan,  63  Cat  550; 
Cardenas  v.  Miller  (Cal.;  decided  March  1& 
1895)  39  Pac.  783. 

The  case,  then,  stands  thus:  Plaintiff  had 
a  chattel  mortgage,  which  ut  the  date  of  its 
execution  was  valid  between  it  and  the  mort- 
gagor, and  as  against  purchasers  with  notice, 
or  without  value,  but  which  was  void  as 
against  creditors  or  purchasers  In  good  faith 
and  for  value,  for  two  reasons:  (1)  Becaaee 
the  property  mortgaged  was  not  such  as  is 
specified  in  section  2955,  Civ.  Code,  and  the 
recordation  thereof  would  not  therefore  have 
imported  constructive  notice;  and  (2)  because 
possession  of  the  mortgaged  property  was  Dot 
delivered  to  the  mortgagee.  Subsequently, 
and  before  any  purchaser  intervened,  the  stat- 
ute (section  2955,  Id.)  was  amended  so  as  to 
Include  among  the  articles  which  might  be 
mortgaged  under  it  neat  cattle  and  sheep. 
Thereafter  plaintiff  recorded  its  mortgage, 
and,  subsequently  thereto,  defendant  Drew 
purchased  the  sheep  without  other  notice  than 
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that  imparted  by  the  record.  Did  she  take 
subject  to  the  chattel  mortgage  of  plaintiff, 
the  appellant  here?  We  are  of  opinion  the 
question  should  be  answered  In  the  negative. 
Section  3  of  the  Civil  Code  provides  that  "no 
part  of  it  is  retroactive  unless  expressly  so  de- 
clared." We  find  no  declaration  showing  a 
legislative  intent  to  apply  the  amendment  of 
1893  to  section  2955  of  the  Civil  Code  to  past 
transactions,  and  hence  must  hold  that  it  does 
not  so  apply.  The  case  then  stands  thus: 
Plaintiff  had  an  attempted  chattel  mortgage 
upon  certain  sheep,  which,  as  against  cred- 
itors and  subsequent  purchasers  in  good  faith 
and  for  value,  was  absolutely  void  as  a  statu- 
tory mortgage,  for  the  reason  that  It  was  giv- 
en upon  property  not  provided  for  in  the  stat- 
ute, and  therefore  incapable  of  being  mort- 
gaged. Jones,  Chat  Mortg.  §  122;  Stringer 
v.  Davis,  30  Cal.  318;  Gassner  v.  Patterson, 
23  Cal.  290;  Glenn  v.  Arnold,  66  Cal.  631; 
Dufflcy  v.  Shields,  63  Cal.  333;  In  re  Fischer, 
94  Cal.  528,  29  Pac.  961.  Such  a  mortgage, 
not  being  accompanied  by  possession  in  the 
mortgagee,  lacked,  as  against  innocent  pur- 
chasers and  creditors,  the  vitalizing  force  of 
law  requisite  to  give  to  it  effect,  and  fell  still- 
born. The  amendment  to  section  2955,  adopt- 
ed March  9,  1893,  made  it  possible  thereafter 
to  give  chattel  mortgages  upon  neat  cattle 
and  sheep,  but  did  not  and  could  not,  unless 
It  had  a  retroactive  effect,  breathe  life  into 
a  dead  mortgage  of  the  past.  To  make  a 
chattel  mortgage  of  an  Instrument,  which  was 
not  and  could  not  possibly  be  such  at  the 
date  of  its  execution,  by  force  of  a  law  subse- 
quently passed.  Is  to  give  a  retroactive  effect 
to  such  law.  In  Pennsylvania,  a*  statute  pass- 
ed In  1833  required  that  a  testator's  mark  to 
his  name,  at  the  foot  of  a  testamentary  paper, 
should  be  accompanied  by  his  express  direc- 
tion to  the  person  who  wrote  his  name  to 
write  the  same;  and  the  court  had  decided 
that,  without  proof  that  the  name  was  writ- 
ten by  the  express  direction  of  the  testator, 
the  will  was  invalid.  In  1848  the  legislature 
passed  a  statute  declaring  that  "every  last 
will  and  testament  heretofore  made,  or  here- 
after to  be  made,  *  *  *  to  which  the  tes- 
tator's name  is  subscribed  by  his  direction,  or 
to  which  the  testator  has  made  his  mark  or 
cross,  shall  be  deemed  and  taken  to  be  valid." 
Laws  1848,  p.  16.  In  Greenough  v.  Green- 
ough,  11  Pa.  St.  489,  the  supreme  court  of 
that  state  held  the  amendatory  statute  invalid, 
so  far  as  applicable  to  last  wills  executed  be- 
fore its  passage.  This  ruling  was  upon  con- 
stitutional grounds,  and  in  the  absence,  so 
far  as  appears,  of  any  statute  like  the  third 
section  of  our  Code,  confining  statutes  to  pros- 
pective action. 

It  follows  that  (1)  independent  of  the  chat- 
tel mortgage  act,  the  mortgage  was  valid  as 
against  Gibson,  the  mortgagor,  and  Welden, 
who  purchased  with  actual  notice  of  its  ex- 
istence; (2)  that  as  against  the  respondent 
Mrs.  M.  C.  Drew,  who  was  an  innocent  pur- 
chaser of  the  sheep  for  value,  without  notice, 
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the  mortgage  was  void,  both  as  a  common-law 
and  a  statutory  mortgage  of  personal  prop- 
erty. The  Judgment  appealed  from  should  be 
affirmed. 

We  concur:    BELCHER,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  affirmed. 


BANK  OF  UKIAH  v.  GIBSON  et  aL  (No. 
15.663.)» 

(Supreme  Court  of  California.    April  3,  1895.) 

Department  1.  Appeal  from  superior  court, 
Mendocino  county;  R.  W.  Crump,  Judge. 

Action  by  the  Bank  of  Ukiah  against  E.  S. 
Gibson  and  others.  From  a  judgment  in  favor 
of  defendant  Drew,  plaintiff  appeals.  Affirmed. 

J.  A.  Cooper,  for  appellant    J.  W.  Oates,  J. 

?.  White,  J.  H.  Seawell,  T.  L.  Carothers,  and 
M.  Mannon,  for  respondents. 

PER  CURIAM.  This  is  an  action  in  claim 
and  delivery,  to  recover  the  neat  cattle  and 
sheep  described  in  the  mortgage  to  foreclose 
which  the  action  was  brought  in  No.  15.662.  this 
day  decided  by  this  court.  39  Pac.  1069.  Plain- 
tiff recovered  the  neat  cattle  described  in  its 
complaint.  Defendant  Drew  had  judgment  in 
her  favor  for  the  sheep,  wool,  etc.  Plaintiff  ap- 
peals from  so  much  of  the  judgment  as  is  in 
favor  of  said  defendant  Drew.  The  judgment 
is  affirmed,  for  the  reasons  given  and  upon  the 
authority  of  No.  15,662,  so  this  day  decided. 


BANK  OF  UKIAH  v.  GIBSON  et  al.  (No. 
15,722.) 

(Supreme  Court  of  California.    April  3,  1895.) 

Department  1.  Appeal  from  superior  court, 
Mendocino  county:  R.  W.  Crump,  Judge. 

Action  by  the  Bank  of  Ukiah  against  E.  S. 
Gibson  and  others.  From  thepart  of  the  judg- 
ment for  plaintiff,  defendant  T.  J.  Weldon  ap- 
peals. Affirmed. 

J.  W.  Oates,  J.  Q.  White,  J.  H.  Seawell,  T. 
L.  Carothers,  and  J.  M.  Mannon,  for  appellant. 
J.  A.  Cooper,  for  respondent 

PER  CURIAM.  This  is  an  appeal  by  defend- 
ant T.  J.  Weldon  from  so  much  of  a  judgment 
in  claim  and  delivery  as  awards  64  head  of  neat 
cattle  to  the  plaintiff,  as  against  him.  It  is  the 
same  judgment  as  that  from  which  plaintiff  ap- 
peals in  No.  15,663  (ubi  supra),  and,  like  that 
case,  is  affirmed,  upon  authority  of  No.  15.6(52, 
•between  the  same  parties,  this  day  decided  (39 
Pac  1069). 


H06  Cal.  673) 

BANK  OF  UKIAH  v.  MOORE  et  al.  (No. 
15,595.) 

(Supreme  Court  of  California.   April  3,  1895.) 

Chattel  Mortgage  —  Record  as  Notice—  Stat- 
ute— Retroactive  Effect  —  Rights  of  Mort- 
gagee —  Interference  bt  Third  Persons  — 
Equitable  Remedy. 

1.  Civ.  Code,  §  2955,  provides  for  mortgage* 
on  certain  kinds  of  property,  and  section  2957 
provides  that  the  record  of  such  mortgages  shall 
be  constructive  notice.  Held,  that  since  Civ. 
Code,  §  3.  provides  that  no  part  of  the  Code 
shall  be  retroactive  unless  it  is  expressly  so  pro 

» Reversed  in  banc  41  Pac.  1MH 
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Tided,  Act  March  9,  1893,  amending  section 
2955  so  as  to  authorize  mortgages  on  sheep  and 
neat  cattle,  does  not  make  a  mortgage  on  such 
stock,  executed  before  the  passage  of  the  act. 
a  statutory  mortgage,  so  as  to  render  the  record 
of  it  constructive  notice. 

•  2.  A  chattel  mortgage  on  property  other 
than  that  authorized  by  Civ.  Code.  8  2955,  to  be 
mortgaged,  is  valid  as  a  common-law  mortgage 
against  all  persons  except  creditors  of  the  mort- 
gagor and  bona  fide  purchasers. 

3.  Since  Civ.  Code,  §  2927,  provides  that  a 
chattel  mortgagee  shall  not  have  possession,  un- 
less the  mortgage  expressly  so  provided,  the 
mortgagee  has  no  remedy  at  law  before  default, 
in  the  absence  of  such  a  provision,  against  per- 
sons interfering  with  the  mortgaged  property, 
and  therefore  equity  will  interfere  to  protect  it 
for  him. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  Sonoma  county; 
R.  F.  Crawford,  Judge. 

Action  by  the  Bank  of  Ukiah  against  Reu- 
ben Moore  and  others.  There  was  a  judgment 
for  defendants,  and  plaintiff  appeals.  Re- 
versed in  part. 

J.  A.  Cooper,  for  appellant  J.  W.  Oates,  J. 
H.  Seawell,  J.  Q.  White,  J.  M.  Mannon,  and 
T.  L.  Carothers,  for  respondents. 

SEARLS,  C.  This  is  a  bill  for  an  injunc- 
tion by  the  corporation  plaintiff  In  aid  of  the 
preservation  of  certain  personal  property 
(neat  cattle,  sheep,  etc.)  upon  vnixiih  said 
plaintiff  holds  a  chattel  mortgage.  Defend- 
ants demurred  to  the  complaint,  and  moved 
the  dissolution  of  an  injunction  Issued  in  the 
cause,  and  for  the  discharge  of  a  receiver  ap- 
pointed therein..  The  demurrers  (two  in  num- 
ber) to  the  complaint  were  sustained  by  the 
court,  upon  the  grounds  stated  therein,  viz. 
that  the  complaint  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  in- 
junction was  dissolved,  the  receiver  dischar- 
ged, and,  plaintiff  having  failed  to  amend, 
final  judgment  went  for  defendants.  Defend- 
ant Mahulda  C.  Drew  filed  an  answer  with 
her  demurrer.  The  other  defendants  did  not 
answer.  The  appeal  is  by  plaintiff  from  the 
final  Judgment  and  from  the  order  dissolving 
the  Injunction. 

The  complaint  to  which  the  demurrers  were 
Interposed  avers.  In  addition  to  the  more 
formal  portions  thereof:  (1)  The  execution, 
June  30,  1S92,  of  a  promissory  note  for  $29,- 
917.88,  with  interest,  payable  one  year  after 
date,  by  defendant  Gibson  to  plaintiff,  and 
the  execution  of  a  chattel  mortgage  as  securi- 
ty for  the  payment  thereof  by  said  Gibson 
upon  certain  neat  cattle  and  sheep  described 
therein  and  upon  the  ranch  of  defendant  Gib- 
son in  the  county  of  Mendocino.  (2)  The 
mortgage  complied  with  the  requirements  of 
section  2950  of  the  Civil  Code,  stated  the  oc- 
cupation of  the  parties,  and  was  accompanied 
by  the  affidavit,  and  was  acknowledged  and 
certified  as  required  by  said  section,  and  was 
afterward,  and  on  the  9th  day  of  May,  1893, 
recorded  as  a  chattel  mortgage,  etc.  (3)  All 
the  mortgaged  property  Is  inadequate  to  pay 
the  note,  and  the  defendants  are  insolvent. 


(4)  In  violation  of  the  covenants  of  the  mort- 
gage, and  for  the  purpose  of  depriving  plain- 
tiff of  its  security,  and  since  the  recording  of 
the  mortgage,  defendant  Gibson  has  made  a 
pretended  sale  of  the  mortgaged  property  to 
the  other  defendants,  who  have  taken  posses- 
sion thereof,  and  are  threatening  to  appro- 
priate and  convert  the  same  to  their  own  use, 
and  will  do  so,  and  deprive  plaintiff  of  its 
security,  unless  restrained  by  an  order  of 
court.  (5)  The  value  of  the  said  property  Is 
$12,000.  (6)  Said  pretended  sale  was  with- 
out consideration,  and  was  made  and  threat- 
ened to  deprive  plaintiff  of  Its  security.  (7) 
Plaintiff  is  the  owner  of  the  note  and  mort- 
gage, and  is  without  remedy,  unless  the  court 
shall  interpose,  grant  an  injunction,  and  ap- 
point a  receiver.  The  prayer  Is  for  an  Injunc- 
tion, and  for  an  order  appointing  a  receiver, 
etc.  The  complaint  was  filed  herein  May  24. 
1893,  and  consequently  the  note  and  mortgage 
of  plaintiff  were  not  then  due  and  payable. 
This  case  grows  out  of  the  same  transaction 
involved  In  Noa  15,662, 15,663,  and  15,722,  this 
day  decided  (Bank  v.  Gibson,  39  Pac  1069, 
1071),  and  much  that  is  said  In  the  opinion 
in  No.  15,662  is  applicable  here,  and  will  not 
be  repeated  at  length. 

It  will  be  observed  from  the  foregoing  state- 
ment that  while  the  complaint  avers  the  exe- 
cution and  recording  of  the  mortgage  as  pro- 
vided for  by  sections  2955  and  2957  of  the 
Civil  Code,  in  cases  of  mortgages  on  personal 
property,  yet  the  articles  mortgaged— sheep 
and  neat  cattle—were  not  among  the  articles 
provided  to  be  mortgaged  under  said  section 
2955.  It  follows  that  the  mortgage  was  not 
one  the  recording  of  which  imparted  con- 
structive notice  to  the  world.    It  Is  claimed 

!  by  appellant  that  as  section  2955  was  amend- 
ed March  9,  1893,  so  as  to  include,  within  the 
articles  which  under  It  can  be  mortgaged, 
neat  cattle  and  sheep,  the  recording  thereof, 
after  the  passage  of  the  amendment,  rendered 

I  it  In  all  respects  valid  as  a  statutory  mort- 
gage. The  answer  to  this  proposition  is  that 
such  a  construction  would  give  to  the  Code 
a  retroactive  effect,  to  make  a  statutory  mort- 
gage of  that  which  was  not  such  when  it  was 
executed.  Section  3  of  each  of  our  four  Codes 
declares  that  "no  part  of  it  Is  retroactive,  un- 
less expressly  so  declared."  The  amendment 
does  not  so  declare,  and  cannot  therefore  be- 
so  construed.  But,  says  the  appellant,  a  mort- 
gage or  other  instrument  recorded  before  the 
existence  of  any  registry  law  will  be  held  to 
impart  notice  when  thereafter  a  registry  law 
Is  enacted  authorizing  the  recordation  of  such 
instruments;  and  authorities  are  cited  in  sup- 
port of  the  contention.  Registry  laws  are 
usually  not  held  to  have  a  retroactive  effect, 
except  so  far  as  they  may  affect  vested  rights. 
The  theory  of  appellant,  however,  presupposes 
a  valid  Instrument  to  record;  and  in  the  pres- 
ent instance  theobjectlon  is,  the  re  was  no  valid 
statutory  mortgage  to  be  recorded,  and  as  the 
statute  provides  for  recording  only  those 
which  may  be  made  pursuant  to  section  2955, 
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and  in  the  manner  designated  In  section  2957, 
the  record  could  impart  no  constructive  no- 
tice. But  plaintiff  had  a  mortgage  upon  the 
personal  property  described  in  its  complaint, 
which  was  valid  as  a  common-law  mortgage 
between  the  parties,  and  as  against  all  other 
persons  except  creditors  of  the  mortgagor  and 
subsequent  purchasers  in  good  faith  for  value. 
Tregear  v.  Water  Co.,  76  Cal.  537,  18  Pac. 
658;  Works  v.  Merritt  (decided  Jan.  5,  1895) 
38  Pac.  1109;  Civ.  Code,  §8  679,  2924,  The 
mortgage  not  being  due  at.  the  date  of  suit 
brought,  and  not  providing,  so  far  as  appears, 
for  a  change  of  possession  of  the  mortgaged 
property,  plaintiff,  under  section  2927  of  the 
Civil  Code,  was  not  entitled  to  possession,  and 
was  without  remedy  at  law.  In  many  of  the 
states,  it  is  held,  as  at  common  law,  that  a 
mortgage  of  personal  property  transfers  the 
title  and  the  right  to  immediate  possession  in 
the  mortgagee,  unless  otherwise  provided  in 
the  mortgage.  Jones,  Chat.  Mortg.  f  426.  In 
such  cases  the  mortgagee  may  bring  replevin 
or  trover  for  an  Interference  with  the  mort- 
gaged chattels,  and,  having  a  remedy  at  law, 
equity  will  not  intervene.  Such  is  not  the  rule  i 
in  this  state.  i 

The  complaint  does  not  aver  that  the  de-  j 
fendants  had  actual  notice  of  the  existence  of 
the  mortgage,  but  does  aver  that  they  were 
purchasers  without  consideration,  which,  if 
true,  rendered  the  mortgage  valid  as  against  j 
them.    "The  power  of  a  court  of  equity  to  j 
preserve  the  mortgaged  property  from  destruc-  j 
tlon,  so  that  It  may  answer  the  purpose  of  the  | 
mortgage,  is  undoubted.  A  bill  for  an  injunc-  j 
tion  may  be  sustained  where  it  is  shown  that  I 
this  remedy  is  proper  for  the  mortgagee's  j 
protection,  although  the  time  of  pavment  set  ■ 
out  in  the  mortgage  has  not  arrived."  Jones,  j 
Chat.  Mortg.  §  459.  citing  Dock  Co.  v.  Mai-  | 
lery,  12  N.  J.  Eq.  93,  431;  Hose  v.  Bevan.  10  \ 
Md.  466;  Clagett  v.  Salmon,  5  Gill  &  J.  314; 
Malsh  v.  Bird,  59  Iowa,  307,  13  N.  W.  298. 
The  complaint  in  this  case  states  all  the  facts 
essential  to  Invoke  action  by  a  court  of  equity 
for  the  preservation  of  the  mortgaged  chat- 
tels, and  the  demurrer  should  have  been  over- 
ruled; and,  as  the  order  dissolving  the  injunc- 
tion was,  except  as  to  the  defendant  Drew, 
based  upon  the  supposed  insufficiency  of  the 
complaint,  its  dissolution  was  error. 

As  to  the  defendant  Mahulda  C.  Drew,. who  j 
answered  denying  the  equities  of  the  com-  j 
plaint,  and  showing  that  she  was  a  purchaser  < 
of  the  sheep  in  good  faith,  without  notice  and 
for  a  valuable  consideration,  and  who  moved 
a  dissolution  of  the  Injunction  upon  the  com- 
plaint and  her  answer,  the  order  of  dissolution 
was  proper. 

The  judgment  appealed  from  should  be  re- 
versed, and  the  court  below  directed  to  over- 
rule the  demurrer  to  the  complaint;  and  the 
order  dissolving  the  injunction  should  be  re- 
versed as  to  all  the  defendants  except  Mahulda 
C.  Drew,  and  as  to  her  it  should  be  affirmed. 

We  concur:  HAYNES,  C;  BELCHER,  C. 
v. 39P.no.  10— 68 


PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  appealed 
from  is  reversed,  and  the  court  below  directed 
to  overrule  the  demurrer  to  the  complaint,  and 
the  order  dissolving  the  injunction  Is  reversed 
as  to  all  the  defendants  except  Mahulda  C. 
Drew,  and  as  to  her  it  is  affirmed. 

(106  Cal.  628) 
PEOPLE  v.  BUTTON.   (No.  21,127.) 
(Supreme  Court  of  California.   April  2,  1895.) 
Homicide— Self- Defense— Instructions. 

1.  One  who  makes  a  violent  assault  upon 
another  is  not  justified  in  killing  him  in  self- 
defense,  after  he  has  endeavored  to  abandon  the 
difficulty,  if  the  injuries  inflicted  by  him  were 
such  as  to  deprive  the  person  assaulted  of  his 
capacity  to  receive  impressions  concerning  the 
assailant's  design  and  endeavor  to  cease  fur- 
ther combat. 

2.  It  is  error  to  give  an  instruction  that  a 
plea  of  necessity  is  a  shield  for  those  only  who 
are  without  fault,  and  which  assumes  that,  if  the 
defendant  was  the  aggressor,  the  quarrel  could 
subsequently  assume  no  form  or  condition 
whereby  he  would  be  justified  in  taking  the  life 
of  the  person  assaulted  by  him  in  self-defense. 

3.  An  instruction  that  defendant  is  entitled 
to  an  acquittal  if,  after  he  assaulted  deceased, 
he  endeavored  in  good  faith  to  withdraw  from 
the  struggle,  and,  after  an  interval  had  elapsed 
between  the  first  and  final  assaults,  deceased  at- 
tempted to  shoot  defendant,  causing  him  reason- 
able apprehension  of  danger,  is  misleading  in  in- 
timating that,  if  the  affray  was  but  one  con- 
nected quarrel  or  altercation,  defendant  would 
have  no  right  to  kill  in  self-defense  under  any 
circumstances. 

In  bank.  Appeal  from  superior  court,  San 
Bernardino  county;  6.  E.  Otis,  Judge. 

Prosecution  against  Charles  Button  for 
murder.  From  a  conviction  of  manslaughter 
and  the  refusal  of  a  new  trial,  defendant  ap- 
peals. Reversed. 

Byron  Waters,  Wm.  A.  Harris,  and  Waters 
&  Shoup,  for  appellant  Atty.  Gen.  Hart,  for 
the  People. 

GAROUTTE,  J.  The  appellant  was  char- 
ged with  the  crime  of  murder,  and  convict- 
ed of  manslaughter.  He  now  appeals  from 
the  Judgment  and  order  denying  his  mo- 
tion for  a  new  trial.  For  a  perfect  under- 
standing of  the  principle  of  law  Involved  in 
this  appeal,  it  becomes  necessary  to  state 
In  a  general  way  the  facts  leading  up  to  the 
homicide.  As  to  the  facts  thus  summarized 
there  is  no  material  contradiction.  The  de- 
ceased, the  defendant,  and  several  other  par- 
ties were  camped  in  the  mountains.  They 
had  been  drinking,  and,  except  a  boy,  were 
all  under  the  influence  of  liquor,  more  or 
less;  the  defendant  to  some  extent,  the  de- 
ceased to  a  great  extent.  The  deceased  was 
lying  on  the  ground,  with  his  head  resting 
upon  a  rock,  when  a  dispute  arose  between 
him  and  the  defendant,  and  the  defendant 
thereupon  kicked  or  stamped  him  in  the  face. 
The  assault  was  a  vicious  one,  and  the  In- 
juries of  deceased  occasioned  thereby  most  se- 
rious. One  eye  was  probably  uesiroyed,  and 
some  bones  of  the  face  broken.  An  expert 
testified  that  these  injuries  were  so  serious 
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as  likely  to  produce  In  the  injured  ban  a 
dazed  condition  of  mind,  Impairing  the  rea- 
soning faculties,  judgment,  and  powers  of 
perception.  Immediately  subsequent  to  this 
assault,  the  defendant  went  some  distance 
from  the  camp,  secured  his  horse,  returned 
and  saddled  it,  with  the  avowed  intention 
of  leaving  the  camp  to  avoid  further  trouble. 
The  time  thus  occupied  In  securing  his  horse 
and  preparing  for  departure  may  be  estimat- 
ed at  from  5  to  15  minutes.  The  deceased's 
conduct  and  situation  during  the  absence  of 
defendant  are  not  made  plain  by  the  evidence, 
but  he  was  probably  still  lying  where  as- 
saulted. At  this  period  of  time  the  deceased 
advanced  upon  defendant  with  a  knife, 
which  was  taken  from  him  by  a  bystander, 
whereupon  he  seized  his  gun,  and  attempted 
to  shoot  the  defendant,  and  then  was  himself 
shot  by  the  defendant,  and  immediately  died. 
There  is  also  some  further  evidence  that  de- 
ceased ordered  his  dog  to  attack  the  defend- 
ant, and  that  defendant  shot  at  the  dog,  but 
this  evidence  does  not  appear  to  be  material 
to  the  question  now  under  consideration. 

Upon  this  state  of  facts,  the  court  char- 
ged the  Jury  as  to  the  law  of  the  case,  and 
declared  to  them  In  various  forms  the  prin- 
ciple of  law  which  is  fairly  embodied  In  the 
following  instruction:  "One  who  has  sought 
a  combat  for  the  purpose  of  taking  advan- 
tage of  another  may  afterwards  endeavor 
to  decline  any  further  struggle;  and,  if  he 
really  and  In  good  faith  does  so  before  kill- 
ing the  person  with  whom  he  sought  the 
combat  for  such  purpose,  he  may  justify  the 
killing  on  the  same  ground  as  he  might  if 
he  had  not  originally  sought  such  combat 
for  such  purpose,  provided  that  you  also 
believe  that  his  endeavor  was  of  such  a  char- 
acter, so  indicated  as  to  have  reasonably 
4  assured  a  reasonable  man  that  he  was  en- 
deavoring In  good  faith  to  decline  further 
combat,  unless  you  further  believe  that  in 
the  same  combat  in  which  the  fatal  shot 
was  fired,  and  prior  to  the  defendant's  en- 
deavoring to  cease  further  attack  or  quar- 
rel, the  deceased  received  at  the  bands  of 
the  defendant  such  Injuries  as  deprived  him 
of  his  reason  or  his  capacity  to  receive  im- 
pressions regarding  defendant's  design  and 
endeavor  to  cease  further  combat."  It  is 
to  that  portion  of  the  foregoing  instruction 
relating  to  the  capacity  of  the  deceased  to 
receive  impressions  caused  by  the  defend- 
ant's attack  upon  him  that  appellant's  coun- 
sel has  directed  his  assault,  and  to  which 
our  attention  will  be  addressed.  The  recital 
of  facts  Indicates  to  some  extent,  at  least, 
that  the  assault  upon  deceased  was  no  part 
of  the  combat  subsequently  arising  in  which 
he  lost  his  life;  yet  the  events  were  so  close- 
ly connected  In  point  of  time  that  the  court 
was  justified  In  submitting  to  the  Jury  the 
question  of  fact  as  to  whether  or  not  the 
entire  trouble  was  but  one  affray  or  com- 
bat. Section  197  of  the  Penal  Code,  wherein 
it  say?  in  effect  that  the  assailant  must 


really  and  In  good  faith  endeavor  to  decline 
any  further  struggle  before  he  is  justified  in 
taking  life,  Is  simply  declarative  of  the  com- 
mon law.  It  is  but  the  reiteration  of  a  well- 
settled  principle,  and  in  no  wise  broadens 
and  enlarges  the  right  of  self-defense,  as 
declared  by  courts  and  text  .writers  ever 
since  the  days  of  Lord  Hale.  It  follows  that 
the  declaration  of  the  Code  above  cited  gives 
us  no  light  upon  the  matter  at  hand,  and 
from  an  examination  of  many  books  and 
cases  we  are  unable  to  find  a  single  author- 
ity directly  In  point  upon  the  principle  of 
law  here  involved.  It  is  thus  apparent  that 
the  question  is  both  interesting  and  novel. 

The  point  at  issue  may  be  made  fairly  plain 
by  the  following  illustrations:  If  a  party 
should  so  violently  assault  another  by  a 
blow  or  stroke  upon  the  head  as  to  render 
that  party  Incapable  of  understanding  or  ap- 
preciating the  conditions  surrounding  him,, 
and  the  party  assailed  should  thereupon  pur- 
sue the  retreating  assailant  for  many  hours 
and  miles  with  a  deadly  weapon  and  with 
deadly  intent,  and,  upon  overtaking  him, 
should  proceed  to  kill  him,  would  the  first 
assailant,  the  party  retreating,  be  Justified  in 
taking  the  then  aggressor's  life  in  order  to 
save  his  own?  In  other  words,  did  the  first 
assault,  producing  the  effect  that  It  did,  de- 
bar defendant  (after  retreating  under  the  cir- 
cumstances above  depicted)  from  taking  his 
opponent's  life,  even  though  that  opponent 
at  the  time  held  a  knife  at  his  throat  with 
deadly  intent?  Or,  putting  It  more  concise- 
ly, did  the  aggressor  by  his  first  assault  for- 
feit his  life  to  the  party  assaulted?  Or. 
viewing  the  case  from  the  other  side,  should 
a  man  be  held  guiltless  who  without  right 
assaults  another  so  viciously  as  to  take  away 
his  capacity  to  reason,  to  deprive  him  of  his 
mind,  and  then  kill  him  because,  when  so 
assaulted,  his  assailant  is  unable  to  under- 
stand that  the  attacking  party  is  retreating, 
and  has  withdrawn  from  the  combat  In  good 
faith?  In  other  words,  may  a  defendant  so 
assault  another  as  to  deprive  him  of  his 
mind,  and  then  kill  him  in  self-defense,  when 
he  is  In  such  a  condition  that  he  is  unable  to 
understand  that  his  assailant  has  withdrawn 
in  good  faith  from  the  combat?  In  order  for 
an  assailant  to  justify  the  killing  of  his  ad- 
versary, he  must  not  only  endeavor  to  real- 
ly and  in  good  faith  withdraw  from  the  com- 
bat, but  he  must  make  known  his  intentions 
to  his  adversary.  His  secret  intentions  to 
withdraw  amount  to  nothing.  They  furnish 
no  guide  for  his  antagonist's  future  conduct 
They  indicate  In  no  way  that  the  assault 
may  not  be  repeated,  and  afford  no  assur- 
ance to  the  party  assailed  that  the  need  of 
defense  is  gone.  This  principle  is  fairly  illus- 
trated in  Hale's  Pleas  of  the  Crown  (page 
482),  where  the  author  says:  •'But,  If  A.  as- 
saults B.  first,  and  upon  that  assault  B.  re- 
assaults  A.,  and  that  so  fiercely  that  A.  can- 
not retreat  to  the  wall,  or  other  non  ultra, 
without  danger  of  his  life,  nay,  though  A. 
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falls  upon  the  ground  upon  the  assault  of  B., 
and  then  kills  B.,  this  shall  not  be  Interpret- 
ed to  be  Be  defend  en  do."  The  foregoing  prin- 
ciple Is  declared  sound  for  the  reason  that, 
though  A.  was  upon  the  ground  and  In  great 
danger  of  his  life  at  the  time  he  killed  B., 
still  he  was  the  assailant,  and  at  the  time  of 
the  killing  had  done  nothing  to  indicate  to  the 
mind  of  B.  that  he  had  in  good  faith  with- 
drawn from  the  combat,  and  that  B.  was  no 
longer  In  danger.  In  Stoffer  v.  State,  15 
Ohio  St  47,  in  speaking  to  this  question,  the 
court  said:  "There  is  every  reason  for  say- 
ing that  the  conduct  of  the  accused  relied  up- 
on to  sustain  such  a  defense  must  have  been 
so  marked  in  tne  matter  of  time,  place,  and 
circumstance  as  not  only  clearly  to  evince 
the  withdrawal  of  the  accused  in  good  faith 
from  the  combat,  but  also  such  as  fairly  to 
advise  his  adversary  that  his  danger  had 
passed,  and  to  make  his  conduct  thereafter  the 
pursuit  of  vengeance,  rather  than  measures 
taken  to  repel  the  original  assault"*  It  Is 
also  said  In  State  v.  Smith,  10  Nev.  106,  cit- 
ing the  Ohio  case:  "A  man  who  assails  an- 
other with  a  deadly  weapon  cannot  kill  his 
adversary  in  self-defense  until  he  has  fairly 
notified  him  by  his  conduct  that  he  has 
abandoned  the  contest;  and,  If  the  circum- 
stances are  such  that  he  cannot  so  notify  him. 
it  is  his  fault,  and  he  must  take  the  conse- 
quences." It  is  therefore  made  plain  that 
knowledge  of  the  withdrawal  of  the  assail- 
ant in  good  faith  from  the  combat  must  be 
brought  home  to  the  assailed.  He  must  be 
notified  in  some  way  that  danger  no  longer 
threatens  him,  and  that  all  fear  of  further 
harm  is  groundless.  Yet,  in  considering  this 
question,  the  assailed  must  be  deemed  a  man 
of  ordinary  understanding.  He  must  be 
gauged  and  tested  by  the  common  rule,— a 
reasonable  man.  His  acts  and  conduct  must 
be  weighed  and  measured  In  the  light  of  that 
test,  for  such  is  the  test  applied  wherever 
the  right  of  self-defense  is  made  an  issue. 
His  naturally  demented  condition  will  not 
excuse  him  from  seeing  that  his  assailant  has 
withdrawn  from  the  attack  in  good  faith. 
Neither  his  passion  nor  his  cowardice  will 
be  allowed  to  blind  him  to  the  fact  that  his 
assailant  is  running  away,  and  all  danger  is 
over.  If  the  subsequent  acts  of  the  attack- 
ing party  be  such  as  to  indicate  to  a  reasona- 
ble man  that  he  in  good  faith  has  withdrawn 
from  the  combat,  they  must  be  held  to  so  in- 
dicate to  the  party  attacked.  Again,  the 
party  attacked  must  also  act  in  good  faith. 
He  must  act  In  good  faith  towards  the  law, 
and  allow  the  law  to  punish  the  offender. 
He  must  not  continue  the  combat  for  the 
purpose  of  wreaking  vengeance,  for  then  he 
is  no  better  than  his  adversary.  The  law 
will  not  allow  him  to  say,  "I  was  not  aware 
that  my  assailant  had  withdrawn  from  the 
combat  in  good  faith,"  if  a  reasonable  man  so 
placed  would  have  been  aware  of  such  with- 
drawal. If  the  party  assailed  has  eyes  to 
see,  he  must  see;  and,  if  he  has  ears  to 


hear,  be  must  hear.  He  has  no  right  to 
close  his  eyes  or  deaden  his  ears.  N 

This  brings  us  directly  to  the  consideration 
of  the  point  in  the  case  raised  by  the  charge 
of  the  court  to  the  jury.  While  the  de- 
ceased had  eyes  to  see  and  ears  to  hear,  he 
had  no  mind  to  comprehend,  for  his  mind 
was  taken  from  him  by  the  defendant  at  the 
first  assault  Throughout  this  whole  affray, 
it  must  be  conceded  that  the  deceased  was 
guilty  of  no  wrong,  no  violation  of  the  law. 
When  he  attempted  to  kill  the  defendant  he 
thought  he  was  acting  in  self-defense,  and, 
according  to  his  lights,  he  was  acting  In  self- 
defense.  To  be  sure,  those  lights,  supplied 
by  a  vacant  mind,  were  dim  and  unsatisfac- 
tory; yet  they  were  all  the  deceased  had  at 
the  time,  and  not  only  were  furnished  by  the 
defendant  himself,  but  the  defendant,  in  fur- 
nishing them,  forcibly  and  unlawfully  de- 
prived the  deceased  of  others  which  were 
perfect  and  complete.  But  where  does  the 
defendant  stand?  It  cannot  be  said  that  he 
was  guilty  of  no  wrong,  no  violation  of  the 
law.  It  was  he  who  made  the  vicious  at- 
tack. It  was  he  who  was  guilty  of  an  un- 
provoked and  murderous  assault  It  was  he 
who  unlawfully  brought  upon  himself  the  ne- 
cessity for  killing  the  deceased.  It  cannot  be 
possible  that  in  a  combat  of  this  character 
no  crime  has  been  committed  against  the 
law.  Yet  the  deceased  has  committed  no 
offense.  Neither  can  the  defendant  be  pros- 
ecuted for  an  assault  to  commit  murder,  for 
the  assault  resulted  In  the  commission  of  a 
homicide  as  a  part  of  the  affray.  For  these 
reasons,  we  consider  that  the  defendant  can- 
not be  held  guiltless.  Some  of  the  earlier 
writers  hold  that  one  who  gives  the  first 
blow  cannot  be  permitted  to  kill  the  other, 
even  after  retreating  to  the  wall,  for  the  rea- 
son that  the  necessity  to  kill  was  brought 
upon  himself.  1  Hawk.  P.  O.  87.  While  the 
humane  doctrine,  and  especially  the  modern 
doctrine,  Is  more  liberal  to  the  assailant,  and 
allows  him  an  opportunity  to  withdraw  from 
the  combat,  if  it  is  done  in  good  faith,  yet  it 
would  seem  that,  under  the  circumstances 
here  presented,  the  more  rigid  doctrine 
should  be  applied.  The  defendant  not  only 
brought  upon  himself  the  necessity  for  the 
killing,  but,  in  addition  thereto,  brought  upon 
himself  the  necessity  of  killing  a  man  whol- 
ly Innocent  in  the  eyes  of  the  law;  not  only 
wholly  innocent  as  being  a  person  naturally 
non  compos,  but  wholly  Innocent  by  being 
placed  In  this  unfortunate  condition  of  mind 
by  the  act  of  the  defendant  himself.  We 
conclude,  therefore,  that  the  Instruction  con- 
tains a  sound  principle  of  law.  The  defend- 
ant was  the  first  wrongdoer.  He  was  the 
only  wrongdoer.  He  brought  on  the  neces- 
sity for  the  killing,  and  cannot  be  allowed  to 
plead  that  necessity  against  the  deceased, 
who  at  the  time  was  non  compos  by  reason 
of  defendant's  assault  The  citations  we 
have  taken  from  Hale,  the  Ohio  case,  and  the 
Nevada  case  all  declare  that  the  assailant 
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must  notify  the  assailed  of  hla  withdrawal 
from  the  combat  In  good  faith  before  he  will 
be  justified  in  taking  life.  Here  the  defend- 
ant did  not  so  notify  the  deceased.  He 
could  not  notify  him,  for  by  his  own  unlaw- 
.  ful  act  be  had  placed  It  out  of  his  power  to 
give  the  deceased  such  notice.  Under  these 
circumstances,  he  left  no  room  !n  his  case 
for  the  plea  of  self-defense. 

2.  The  court  gave  the  following  instruction 
to  the  jury  as  to  the  law  bearing  upon  the 
facts  of  the  case:  "And  no  man  by  his  own 
lawless  acts  can  create  a  necessity  for  acting 
in  self-defense,  and  then,  upon  killing  the 
person  with  whom  he  seeks  the  difficulty,  in- 
terpose the  plea  of  self-defense,  subject  to  the 
qualification  next  hereinafter  set  out.  The 
plea  of  necessity  is  a  shield  for  those  only 
who  are  without  fault  in  occasioning  it  and 
acting  under  it  The  court  Instructs  the  ju- 
ry that  If  you  are  satisfied  that  there  was 
a  quarrel  between  the  defendant  and  de- 
ceased, in  which  the  defendant  was  the  ag- 
gressor, and  first  assaulted  the  deceased  by 
means  or  force  likely  to  produce  and  actual- 
ly producing  great  bodily  Injury  to  the  de- 
ceased, and  that  the  defendant  thereafter  in 
the  same  quarrel  fatally  shot  the  deceased, 
then  you  must  find  the  defendant  guilty,  sub- 
ject to  this  qualification."  This  instruction 
appears  to  have  been  given  subject  to  some 
qualification,  and  as  to  the  extent  and  char- 
acter of  the  qualification  the  record  is  not 
plain.  But,  whatever  It  may  have  been,  the 
vice  of  the  instruction  could  not  be  taken 
away.  The  instruction  is  bad  law,  and  no 
explanation  or  qualification  could  validate  it 
It  is  not  true  that  the  plea  of  necessity  is 
a  shield  for  those  only  who  are  without  fault 
In'  occasioning  it  and  acting  under  it  As 
we  have  already  seen,  this  is  the  rigid  doc- 
trine declared  by  Sergeant  Hawkins,  but  not 
the  humane  doctrine  of  Lord  Hale  and  mod- 
ern authority.  The  latter  portion  of  the  in- 
struction Is  In  direct  conflict  with  the  Stoffer 
Case,  already  cited,  where  the  declaration  of 
the  same  principle  in  a  somewhat  different 
form  caused  a  reversal  of  the  judgment  It 
was  there  said:  "If  this  is  a  sound  view  of 
the  matter,  the  condition  of  the  accused 
would  not  have  been  bettered  If  he  had  fled 
for  miles,  and  had  finally  fallen  down  with 
exhaustion,  provided  Webb  was  continuous 
In  his  efforts  to  overtake  him.  But  this  view 
is  consistent  with  neither  the  letter  nor  the 
spirit  of  the  legal  principle."  The  instruc- 
tion assumes  that,  if  the  defendant  was  the 
aggressor,  the  quarrel  could  subsequently  as- 
sume no  form  or  condition  whereby  the  de- 
fendant would  be  justified  In  taking  the  life 
of  the  party  assailed.  The  law  of  self-de- 
fense is  to  the  contrary,  and  is  clearly  rec- 
ognized to  the  contrary  by  the  provision  of 
the  Penal  Code  to  which  we  have  already  re- 
ferred. 

3.  The  court  also  gave  the  jury  the  follow- 
ing instruction  to  guide  them  in  their  dellb- 

lons:  "If  you  find  from  the  evidence 


that  prior  to  the  time  of  the  shooting  of  tkc 
deceased  by  the  defendant,  they  had  a  qv- 
rel  and  altercation,  and  that  the  defend** 
stamped  or  kicked  the  deceased  in  the  face, 
and  that  defendant  thereafter  really  and  a 
good  faith,  although  he  was  the  aassfltBt 
endeavored  to  decline  any  further  strvggfc 
before  the  homicide  was  committed,  and  that 
[after  the  first  assault  had  ceased,  and  then 
had  an  interval  elapsed  between  said  first  a#- 
sault  and  the  final  assault  making  said  at- 
saults  respectively,  although  In  some  degree 
related  to  each  other,  yet  substantially  dbv 
tinct  transactions,  each  attended  with  tot 
own  separate  circumstances]  the  deceased 
procured  his  gun,  and  made  such  an  attempt 
to  shoot  defendant  as  gave  the  defendant  rea- 
sonable ground  to  apprehend  and  fear  tint 
the  deceased  was  about  to  take  his  life,  or  da 
him  great  bodily  injury,  and  that,  acting  na- 
der  such  reasonable  apprehension  alone,  de- 
fendant shot  the  deceased,  then  yon  win  ac- 
quit the  defendant;  and  this  will  be  yoor 
duty,  notwithstanding  the  defendant  stay 
have  been  hi  the  wrong  in  first  assailing  or 
attacking  the  deceased."  That  portion  of  die 
charge  Inclosed  In  brackets  embodied  a  mod 
ificatlon  of  the  original  charge,  as  asked  by 
counsel,  and  we  think  should  not  have  bees 
inserted.  It  had  a  tendency  to  mislead  tbe 
jury,  and  the  Instruction  was  perfectly  sorad 
without  it  The  question  as  to  the  capacity 
of  the  deceased's  mind  to  understand  and  ap- 
preciate was  not  an  element  involved  In  tail 
charge,  and  with  that  the  court  was  oat 
then  dealing;  but  by  the  modification,  it  de- 
prived the  defendant  of  the  right  to  go  be- 
fore the  jury  upon  the  plea  of  self-defem 
If  there  was  but  one  assault  which  led  sp 
to  the  homicide.  The  right  of  the  defeadast 
to  act  in  self-defense  was  in  no  way  depend- 
ent upon  the  commission  of  two  aasauha. 
If  there  was  but  one  assault  which  cared 
the  combat  even  though  that  assault  waa  a 
part  of  the  combat,  and  was  made  by  the 
defendant  still  he  had  the  right  of  self-de- 
fense if  his  subsequent  conduct  was  such  aa 
to  Indicate  to  the  assaulted  party  that  be 
had  withdrawn  in  good  faith  from  the  strag- 
gle. The  effect  of  the  modification  waa  to 
plainly  Intimate  to  the  jury  that  if  the  wbok 
affray  was  but  one  connected  quarrel  or  al- 
tercation, then  the  defendant  under  no  poe- 
sible  set  of  circumstances  could  be  justified 
In  law  In  killing  his  adversary.  Tbi»  at 
wrong.  As  to  the  true  solution  of  the  ques- 
tion by  the  jury  which  the  court  was  tbea 
discussing,  it  was  entirely  immaterial  wheth- 
er or  not  there  was  one  or  two  assaults. 

We  think  the  questions  we  have  discussed 
dispose  of  all  material  matters  raised  upon 
the  appeal. 

For  the  foregoing  reasons,  the  judgment 
and  order  are  reversed,  and  the  cause  re- 
manded for  a  new  triaL 

We  concur:  BE  ATT  Y.  C.  J.:  HARBI- 
SON, J.;  McFARLAMD,  J.;  VAX  FLEET,  J- 
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(1M  Cal.  838) 

PEOPLE  r.  JOCHINSKY.    (No.  21,140.) 
(Supreme  Court  of  California.    April  2,  1895.) 
Bukolakt— Information— Duplioitt— SoFFiniBH- 

CT  OP  EvtDENCB— FORM  OF  VERDICT.  . 

1.  An  information  for  burglary,  alleging 
that  defendant  entered  a  store  with  intent  to 
■teal  in  one  county,  and  that  he  stole  certain 
property,  and"  removed  it  to  another  county, 
where  the  venue  is  laid,  is  not  bad,  as  charging 
both  burglary  and  grand  larceny,  under  Pen. 
Code,  |  786,  providing  that  when  property  taken 
in  one  county  by  burglary  has  been  brought  in- 
to another  county  the  jurisdiction  of  the  offenae 
la  in  either  county. 

2.  A  conviction  of  burglary  is  sustained  by 
evidence  that  defendant  was  seen  looking  into 
a  certain  store  on  the  evening  before  it  was 
burglarized,  and  on  being  noticed  walked  rap- 
idly away,  and  that  some  of  the  stolen  goods 
were  sold  by  him  and  some  of  his  associates, 
who  represented  themselves  as  being  mer- 
chants from  a  distant  city,  and  that  other  por- 
tions were  found  on  the  premises  occupied  by 
defendant. 

3.  A  verdict  of  guilty  of  burglary  under  an 
indictment  charging  burglary  of  a  store  in  a 
certain  county  is  not  fatally  defective  in  form 
because  it  does  not  specify  the  county  in  which 
the  offense  was  committed;  nor  is  it  defective, 
as  being  both  general  and  special,  because  it 
also  contains  the  unnecessary  statement,  also 
alleged  in  the  information,  that  the  goods  stolen 
were  taken  by  defendant  Into  another  county, 
where  the  venue  is  laid. 

Commissioners'  decision.  In  bank.  Appeal 
from  superior  court,  city  and  county  of  San 
Francisco;  Wm.  R.  Datngerfleld,  Judge. 

Information  against  Martin  Jochinsky  for 
burglary.  From  a  conviction  of  burglary  In 
the  first  degree,  and  the  overruling  of  a  mo- 
tion for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Robert  FerraL  for  appellant  Atty.  Gen. 
Hart,  for  the  People. 

BELCHER,  C.  The  information  In  this 
case  was  filed  In  the  superior  court  of  the 
city  and  county  of  San  Francisco  on  the 
15th  of  November,  1893.  It  charges  that  In 
March,  1893,  the  defendant  and  one  Alexan- 
der Schenkovsky  did  feloniously  and  bur- 
glariously enter  the  store  of  one  Mortis 
Prince,  known  as  the  "IXL  Dry  Goods 
Store,"  In  the  city  of  Santa  Rosa,  county  of 
Sonoma,  state  of  California,  with  the  feloni- 
ous intent  then  and  there  and  therein  to  com- 
mit larceny.  It  further  charges  that  In  the 
commission  of  the  burglary  the  parties  ac- 
cused did  then  and  there  willfully,  unlaw- 
fully, and  feloniously  steal,  take,  and  carry 
away  as  proceeds  of  said  burglary  15  suita 
of  men's  clothing,  of  the  value  of  $15  per 
suit,  and  certain  other  described  articles  of 
clothing,  all  of  the  aggregate  value  of  $434, 
lawful  money  of  the  United  States,  and  the 
personal  property  of  the  said  Morris  Prince; 
and  that  thereafter  in  October,  1893,  they 
brought,  carried,  and  removed  the  said  per- 
sonal property  Into  the  city  and  county  of 
San  Francisco.  The  defendant  demurred  to 
the  information  upon  the  ground  that  it 
"charges  more  than  one  offense,  to  wit.  bur- 
glary and  grand  larceny."    Toe  demurrer 


waa  overruled,  and  the  defendant  then  plead- 
ed not  guilty.  The  case  waa  tried,  and  the 
verdict  waa:  "We,  the  jury,  find  the  de- 
fendant guilty  of  burglary  in  the  first  de- 
gree; and  we  further  find  that  the  goods 
taken  from  Prince's  store  on  the  night  of  the 
13th  or  14th  of  April,  1893,  were  brought 
from  Sonoma  county  Into  the  city  and  coun- 
ty of  San  Francisco,  state  of  California,  by 
the  defendant"  A  motion  for  new  trial  waa 
subsequently  made  and  denied,  and  thereup- 
on Judgment  waa  entered  that  the  defendant 
be  punished  by  Imprisonment  In  the  state 
prison  at  San  Quentln  for  the  term  of  10 
years.  From  this  judgment  and  the  order 
denying  his  motion  for  a  new  trial  the  de- 
fendant appeals. 

1.  The  first  point  made  for  a  reversal  Is 
that  the  demurrer  to  the  Information  should 
have  been  sustained;  and  In  support  of  this 
point  sections  954  and  1004  of  the  Penal 
Code  are  cited  and  relied  upon.  These  sec- 
tions provide  that  the  indictment  or  informa- 
tion must  charge  bat  one  offense,  and  that 
the  defendant  may  demur  to  the  indictment 
or  information  when  it  appears  upon  the 
face  thereof  that  more  than  one  offense  is 
charged.  But  section  786  of  the  some  Code 
also  provides  that  "when  property  taken  in 
one  county  by  burglary,  robbery,  larceny  or 
embezzlement  has  been  brought  into  another, 
the  jurisdiction  of  the  offense  la  in  either 
county,"  etc  Ordinarily,  of  course,  the  of- 
fense of  burglary  can  be  tried  only  in  the 
county  In  which  it  la  committed,  but  under 
the  last-named  section  it  con  be  tried  in  any 
county  into  which  the  property  burglariously 
taken  has  been  brought  To  give  the  court 
In  the  latter  county,  however,  jurisdiction  of 
the  offense,  the  facts  showing  that  a  bur- 
glary was  committed  and  that  property  was 
'burglariously  taken  and  carried  to  the  said 
county  must  be  set  out  It  waa  so  held  in 
People  v.  Scott,  74  Cal.  94, 15  Pac.  884,  where 
the  court  quoted,  as  Indicating  the  true  rule 
In  such  cases,  the  following  language  used 
In  deciding  the  case  of  Haskins  v.  People, 
16  N.  Y.  344:  "The  difference  between  the 
two  cases  Is  this:  Burglaries  may  be  tried 
out  of  their  proper  counties  In  certain  spe- 
cial cases,  that  is,  where  the  goods  bur- 
glariously taken  are  carried  Into  another 
county  by  the  offenders;  but  this  Is  by  posi- 
tive law,  and  not  because  the  burglary  was 
actually  committed  in  the  county  where  the 
Indictment  is  found,  or  in  judgment  of  law 
is  considered  to  have  been  committed  there. 
The  fact  must  therefore,  be  set  out  which 
brings  the  case  within  the  statute;  but  in 
the  case  of  an  indictment  for  a  simple  lar- 
ceny, found  In. a  county  Into  which  the  thief 
has  carried  the  property  stolen  in  another 
county,  the  law  adjudges  that  the  offense 
was  In  truth  committed  there,  and  hence 
there  is  no  occasion  for  a  statement  in  the 
pleading  of  what  occurred  in  the  other  coun- 
ty." The  Information  complained  of  here 
simply  complied  with  the  rule  thus  indicated. 
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and  hence  the  demurrer  to  It  was  properly 
overruled. 

2.  It  is  contended  that  the  verdict  was  not 
justified  by  the  evidence,  because  there  was 
no  sufficient  evidence  to  prove  that  the  bur- 
glary in  the  county  of  Sonoma  was  commit- 
ted by  the  defendant,  or  that  the  property 
taken  was  carried  by  him  into  the  city  and 
county  of  San  Francisco.  The  evidence  to 
establish  the  defendant's  guilt  was  circum- 
stantial, and  it  would  subserve  no  useful 
purpose  to  set  out  the  circumstances  In  de- 
tail. It  was  proved,  however,  that  during 
the  nights  of  April  13  and  14,  1893,  the  store 
of  Morris  Prince  In  Santa  Rosa  was  bur- 
glariously entered,  and  goods,  consisting  of 
various  kinds  of  clothing,  of  the  value  of 
about  $2,000,  were  stolen  therefrom.  It  was 
also  proved  that  in  the  evening  before  the 
burglary  was  committed  the  defendant  was 
seen  in  Santa  Rosa  looking  into  the  said 
store,  and  on  being  noticed  he  walked  rapid- 
ly away.  It  was  further  proved  that  some 
of  the  stolen  goods  were  sold  in  San  Fran- 
cisco by  the  defendant  and  his  associate, 
who  represented  themselves  to  be  Chicago 
merchants,  and  that  they  had  brought  the 
goods  from  Chicago,  and  that  other  portions 
of  the  goods  were  found  in  trunks  and  closets 
In  a  room  occupied  by  defendant  in  San  Fran- 
cisco. Looking  at  all  the  testimony,  we  think 
it  must  be  held  sufficient  to  warrant  the  jury 
in  finding  that  the  burglary  was  committed 
by  the  defendant,  and  that  the  property  tok- 
en had  been  brought  by  him  into  the  city 
and  county  of  San  Francisco. 

3.  The  last  point  made  is  as  to  the  form 
of  the  verdict.  It  is  objected  that  the  ver- 
dict is  both  general  and  special,  and  that  It 
Is  faulty  because  it  does  not  specify  where 
the  burglary  was  committed.  Burglary  is  di- 
vided into  two  degrees  (Pen.  Code,  |  460), 
and  it  was  necessary,  therefore,  for  the  jury 
to  find,  as  it  did,  the  degree  of  the  crime  of 
which  the  defendant  was  guilty.  The  infor- 
mation charged  that  the  burglary  was  com- 
mitted in  the  county  of  Sonoma,  and  the  gen- 
eral verdict  imported  a  conviction  of  the  of- 
fense charged.  It  was  not  necessary  that 
the  verdict  specify  the  county  in  which  the 
offense  was  committed.  Neither  was  it  nec- 
essary for  the  verdict  to  specify  that  the 
goods  were  token  by  defendant  Into  the  coun- 
ty of  San  Francisco,  although,  of  course, 
there  must  have  been  proof  of  that  fact.  A 
general  verdict  of  guilty  implies  proof  of  all 
facts  necessary  to  a  conviction.  But  the  lat- 
ter part  of  the  verdict  was  mere  surplusage, 
and  results  in  no  prejudVe  to  appellant  We 
find  no  prejudicial  error  In  the  record.  The 
judgment  and  order  appealed  from  should  be 
affirmed. 

We  concur:    VANCLIEF,  C;  SEARLS,  O. 

PER  CURIAM.    For  the  reasons  given  In 
*-e  foregoing  opinion  the  judgment  and  or- 
r  appealed  from  are  affirmed. 


JAMESON  v.  HAYWARD  ettL  (5i 
15,743.) 1 

(Supreme  Court  of  California.    April  3.  IK* 
Partition— Sale— Revhrsiohakt  Istkmxst-Stv 
dknck — merg  bk. 

1.  In  partition  by  an  owner  of  an  ondhifei 
Interest  in  an  estate  for  years  against  the  •*» 
era  of  other  undivided  interests,  one  of  wboa  ■ 
also  the  sole  owner  of  the  reversion,  it  is  not  e> 
ror  to  order  a  sale  of  the  estate  for  yean  win- 
out  ordering  that  the  reversion  be  sold  witk  S. 
under  Code  Civ.  Proc.  8  752,  providing  for  re- 
partition of  property  which  co tenant*  bold  ui 
are  in  possession  of. 

2.  The  mere  opinions  of  witnesses  not  It 
would  be  prejudicial  to  the  interests  of  the  pi- 
ties to  sell  the  estate  for  years  alone  are  tn? 
erly  excluded. 

3.  Where  a  cotenant  on  an  estate  for  yem 
is  also  the  owner  of  the  reversion,  the  ecaa 
for  years  will  not  be  deemed  merged  in  re- 
versionary interest,  so  as  to  prevent  a  septm* 
sale  in  partition  of  the  estate  for  yean,  when 
his  interests  wonld  be  jeopardized  by  the  uk 
of  such  reversionary  interest. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  city  and  amtf 
of  San  Francisco;  J.  M.  Sea  well.  Judge. 

Action  by  James  S.  Jameson  against  AJ- 
vinza  Hay  ward  and  others  for  the  partita 
of  lands  in  which  plaintiff  and  defendaac 
were  owners  In  common  of  an  estate  for 
years,  the  defendant  Hay  ward  being  also  the 
sole  owner  of  the  reversion.  Prom  a  deem 
ordering  a  sale  of  the  estate  for  years,  sod 
refusing  to  order  a  sale  of  the  reverskn. 
plaintiff  and  defendant  George  Brown  appetL 
Affirmed. 

Wm.  H.  Chapman,  Edwin  G.  Knapp,  and 
Wm.  B.  Sharp,  for  appellants.    Estee  k 
ler,  for  respondents. 

SEARLS.  C.  This  Is  an  action  for  the  pe- 
tition of  three  50-vara  water  lots  In  the  tit? 
and  county  of  San  Francisco.  The  awn 
found  that  the  plaintiff  was  the  owner  of  as 
undivided  tenth  of  an  estate  for  years,  via 
an  estate  for  99  years,  from  March  16,  1851. 
in  and  to  two  of  the  three  lots;  that  defend- 
ant George  Brown  is  the  owner  of  an  undi- 
vided tenth  Interest  of  an  estate  for  yean, 
viz.  an  estate  for  99  years,  in  the  third  lot; 
that  the  defendant  Alvlnza  Hay  ward  is  the 
owner  of  the  remaining  nine-tenths  of  said 
estate  for  99  years,  In  all  the  three  lots,  and 
Is  also  the  owner  of  the  whole  of  the  re- 
mainder or  reversion,  after  the  terminates 
of  said  estate  for  99  years.  The  court  fur- 
ther found  that  actual  partition  could  not  fee 
made  of  said  property  without  great  prej* 
dice  to  the  owners  thereof,  and  ordered  a  sale 
to  be  made  of  99-years  estate.  At  the  trial, 
plaintiff  introduced  evidence  tending  to  sbov 
the  relative  values  of  the  said  estate  for 
years  and  the  reversion,  and  also  as  to  tie 
value  of  both  titles,  and  testimony  tenon* 
to  show  that  the  two,  if  sold  separately. 
would  realize  less  than  if  sold  together.  Tes- 
timony was  also  offered  and  rejected  by 
the  court  tending  to  show  that  it  would  be 
prejudicial  to  the  interests  of  the  parties 

a  Rehearing  denied. 
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to  sell  the  title  for  years  without  ordering  a 
sale  of  the  reversionary  interest.  Plaintiff 
and  defendant  Brown  thereupon  requested 
and  moved  the  court  to  ascertain  and  settle 
the  proportionate  value  of  the  future  right 
and  Interest  Claimed  by  the  defendant  Hay- 
ward  in  said  land,  which  the  court  refused  to 
do,  and  the  plaintiff  and  defendant  Brown 
then  and  there  excepted  to  such  refusal  by 
the  court.  The  appeal  by  plaintiff  is  from 
the  interlocutory  judgment  and  decree  deter- 
mining the  rights  of  the  parties,  and  from  an 
order  denying  his  motion  for  a  new  trial. 
Defendant  Brown  appeals  from  the  same  de- 
cree only.  By  stipulation  of  the  parties,  the 
two  appeals  are  brought  up  on  the  same 
record. 

The  sole  question  involved  In  these  appeals 
is  this:  Did  the  court  below  err  in  ordering 
a  sale  of  the  estate  for  99  years  In  the  land 
in  which  all  the  parties  were  tenants  in 
common,  and  in  refusing  to  order  a  sale  of 
the  reversion  of  which  defendant  Hay  ward 
is  the  sole  owner?  The  contention  of  appel- 
lants is  that  a  sale  of  both  the  common  prop- 
erty of  all  the  parties  and  the  exclusive  In- 
terest or  property  of  Hayward  should  have 
been  decreed.  Section  752  of  the  Code  of 
Civil  Procedure  reads  as  follows:  "When 
several  co-tenants  hold  and  are  In  possession 
of  real  property  as  parceners,  joint  tenants 
or  tenants  in  common,  In  which  one  or  more 
of  them  have  an  estate  of  Inheritance,  or  for 
life  or  lives,  or  for  years,  an  action  may  be 
brought  by  one  or  more  of  such  persons  for 
a  partition  thereof  according  to  the  respective 
rights  of  the  persons  interested  therein,  and 
for  a  sale  of  such  property  or  a  part  thereof, 
if  it  appear  that  a  partition  cannot  be  made 
without  great  prejudice  to  the  owners."  It 
will  be  observed  from  the  foregoing  section 
that  in  this  state  it  is  only  the  cotenants 
mentioned,  who  hold  and  are  In  possession 
of  real  estate,  who  can  bring  the  action  for 
partition,  and  it  is  only  that  real  property 
which  is  thus  held  by  them  that  can  be  par- 
titioned. In  some  of  the  states  their  stat- 
utes are  broad  enough  to  include  the  holders 
of  nearly  every  estate  which  can  exist  In 
lands  as  proper  parties  plaintiff  in  this  stat- 
utory action.  It  Is  the  cotenancy  which 
gives  the  right  to  a  partition.  Several  per- 
sons together  may  own  a  thing  without  be- 
ing cotenants  thereof,  and  in  such  a  case, 
under  a  statute  like  our  own,  no  partition 
can  be  had.  McConnel  v.  Kibbe,  43  111.  12; 
Freem.  Coten.  §  431.  It  was  the  evils  and 
inconveniences  of  cotenancy  which  gave  rise 
to  the  writ  of  partition  in  the  English  courts, 
and  it  was  to  avoid  these  detriments  to  full 
and  complete  enjoyment  of  realty  that  stat- 
utes have  been  created  to  enforce  partition. 
Tills  court  has  gone  to  great  length  in  up- 
holding the  right  of  a  tenant  in  common  to 
maintain  the  action  where  he  had  a  right  to 
the  present  possession,  although  not  In  ac- 
tual possession.  Martin  v.  Walker,  58  Cal. 
590;  De  Uprey  v.  De  Uprey,  27  Cal.  329; 


Morenhout  v.  Hlguera,  32  Cal.  290;  Han- 
cock v.  Lopez,  53  Cal.  371.  Martin  v.  Walk- 
er has  been  followed  by  other  decisions,  and 
is  the  settled  law  of  this  state  upon  the 
question  involved.  It  does  not,  however,  go 
to  the  extent  of  holding  that  any  person  hav- 
ing an  estate  in  land,  but  not  holding  as  a 
coparcener,  joint  tenant,  or  tenant  in  com- 
mon, can  maintain  an  action  for  partition.  / 
It  has  often  been  said  by  the  courts  that  the 
first  Inquiry  in  an  action  of  partition  Is,  is 
there  such  a  cotenancy  established  as  war- 
rants the  action?  This  question  answered 
in  the  affirmative,  the  court  must  then  deter- 
mine the  rights  of  the  parties  to  the  action, 
so  far  as  it  can  be  done.  The  power  of  the 
court  in  case  a  sale  becomes  necessary  is  not 
greater,  nor  its  discretion  to  be  exercised  dif- 
ferent, than  In  cases  where  a  partition  is 
made.  It  would,  we  think,  hardly  be  con- 
tended in  this  case  that,  if  the  court  had  or- 
dered a  partition  of  the  rights  of  the  par- 
ties to  the  property  as  tenants  for  years, 
it  would  have  been  incumbent  on  the  court, 
or  even  proper,  to  have  awarded  to  either 
plaintiff  or  defendant  Brown,  any  share  or 
interest  with  Hayward  in  the  reversion.  It 
Is  hard  to  comprehend  how  it  becomes  any 
more  proper  to  do  so  in  the  case  of  a  sale. 

To  trace  the  history  of  proceedings  for  par- 
tition from  an  early  period  in  the  jurispru- 
dence of  England  to  the  present  time,  both 
at  law  and  In  equity,  and  to  note  the  growth 
and  development  of  the  action,  would  con- 
sume much  space,  and  be  productive  of  but 
little  good.  It  is  sufficient  to  say  that,  while 
In  this  state  the  action  is  statutory,  still  the 
powers  conferred  upon  courts  by  the  statute 
are  substantially  those  formerly  exercised 
by  the  chancery  courts  in  pursuit  of  the 
same  object,  and  the  methods  employed  by 
our  Code  are  in  the  main  but  a  reflex  of 
those  pursued  under  the  former  equity  prac- 
tice. It  Is  equitable  practice  prescribed  by 
law.  Under  it  property  may  be  divided  in 
whole  or  in  part.  Compensation  may  be  re- 
quired of  one  for  the  greater  value  which 
he  receives  over  that  awarded  to  another. 
The  statute  evidently  contemplates  that  a 
gjven  estate  or  Interest  in  the  property  mdy 
be  sold,  and  the  residue  not  sold.  Section 
755,  Code  Civ.  Proc,  which  prescribes  the 
manner  of  sale  and  the  notice  to  be  given, 
provides  as  follows:  "The  notice  must  state 
the  terms  of  sale,  and  if  the  property  or  any 
part  of  it  is  to  be  sold  subject  to  a  prior  es- 
tate, charge  or  lien,  that  must  be  stated 
in  the  notice."  The  estate  for  years  in  which 
all  the  parties  have  an  interest  has  nearly 
half  a  century  to  run.  Plaintiff  and  defend- 
ant Brown  have  no  interest,  legal  or  equi- 
table, in  the  reversion,  and  no  reason  is  per- 
ceived why  a  court,  proceeding  upon  equi- 
table principles,  should  enforce  at  their  re- 
quest the  sale  of  the  reversionary  interest 
which  does  not  concern  them.  But  it  is  said 
that,  when  the  estate  for  years  and  the  re- 
version vested  in  defendant  Hayward,  there 
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ni  a  merger,  anil  that  as  to  him  the  estate 
for  years  has  ceased  to  exist.  In  Dall  v. 
Mining  Co.,  3  Nev.  635,  the  court,  by  Beatty, 
C.  J.,  said:  ^Though  partition  had  Its  origin 
in  the  common-law  courts,  It  is  a  subject  over 
which  the  courts  of  equity  assume  almost 
exclusive  Jurisdiction;  and  In  disposing  of 
the  cases  for  partition  the  equities  of  the  re- 
spective parties  growing  out  of  their  owner- 
ship of  the  property,  as  tenants  in  common 
or  otherwise,  are  taken  into  consideration, 
and  disposed  of  upon  the  broad  principles 
which  govern  its  courts  in  the  administra- 
tion of  justice."  In  consonance  with  these 
principles,  equity  will  prevent  or  permit  a 
merger  as  will  best  subserve  the  purposes  of 
justice  and  the  actual  and  just  Intent  of  the 
parties.  McClain  v.  Sullivan,  85  Ind.  174; 
Fowler  v.  Fay,  62  111.  375;  Andrus  v.  Vree- 
land,  29  N.  J.  Eq.  394;  Watson  v.  Invest- 
ment Co.,  12  Or.  474,  8  Pac  548.  In  other 
words,  equity  is  not  guided  by  rules  of  law 
as  to  merger.  Rumpp  v.  Gerkens,  59  Cal. 
496;  Bailey  v.  Richardson,  66  Cal.  416,  6 
Pac  910.  In  the  absence  of  an  expression  of 
intention,  If  the  Interest  of  the  person  in 
whom  the  several  estates  have  united,  as 
shown  from  all  the  circumstances,  would 
be  best  subserved  by  keeping  them  sepa- 
rate, the  intent  so  to  do  will  ordinarily  be 
Implied.  Such  is  the  rule  enunciated  in  the 
cases  cited  supra.  It  needs  but  little  argu- 
ment to  show  that  the  Interests  of  Hay- 
ward  would  be  jeopardized  by  the  sale  of  an 
Interest  In  land  vested  In  him,  but  which  can- 
not be  enjoyed  by  the  purchaser  for  45  years; 
and,  as  no  corresponding  benefit  is  u.scernlble 
to  any  of  the  parties,  the  court  below  did  not 
err  Ih  refusing  to  order  a  sale  of  the  rever- 
sionary interest  of  defendant  Hayward.  or 
In  rejecting  the  mere  opinions  of  witnesses 
in  the  proffered  testimony. 

The  judgment  appealed  from  by  plaintiff 
and  defendant  Brown,  and  the  order  ap- 
pealed from  by  the  plaintiff,  and  each  of 
them,  should  be  affirmed.  • 

We  concur:  BELCHER,  C;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  appealed 
from  by  plaintiff  and  defendant  Brown,  and 
the  order  appealed  from  by  the  plaintiff,  and 
each  of  them,  are  affirmed. 


01  Wash.  40) 

STATE  v.  BARE. 
(Supreme  Court  of  Washington.    March  25, 

1895.) 

Homicide  —  Setting  Spuing  Ook  —  Question  or 
Law  ob  Fact— Sufficiency  of  Information 
— Evidence  of  Character. 
L  Whether  one  who,  tipon  leaving  his  cab- 
In  to  be  absent  a  long  time,  set  a  spring  gun 
containing  a  doable  charge  of  powder  and  shot, 
and  a  rifle  cartridge  on  top,  near  the  door,  in 
such  a  position  as  to  hit  any  one  attempting  to 
enter,  had  the  right  to  do  so,  and  whether  the 


means  used  were  reasonable  for  the  protect*) 
of  his  property  and  the  prevention  of  crime,  hi 
question  of  fact,  and  not  of  law,  on  a  prostra- 
tion against  him  for  the  murder  of  one  wbo 
waa  shot  while  attempting  to  enter  the  cabin  t* 
stay  overnight. 

2.  An  indictment  for  murder  ia  net  fatal? 
defective  because  it  charges  defendant  witi 
having  purposely  killed  deceased.  whDe  u* 
proof  shows  that  he  did  not  intend  to  kill  *bj 
particular  person,  the  facts  as  stated  therea 
showing  a  general  intent  to  kill  any/  person  wm 
might  come  within  the  range  of  a  spring  pa 
set  by  defendant. 

3.  One  charged  with  murder,  who  has  ben 
permitted  to  introduce  proof  as  to  bis  reputa- 
tion, covering  ail  the  later  years  of  his  life, 
cannot  complain  because  the  court  refused  to  al- 
low a  witness  to  testify  as  to  his  reputroaa 
from  his  boyhood  up  to  the  time  of  the  homicide. 

Appeal  from  superior  court.  Whatcom 
county;  John  R.  Winn,  Judge. 

Prosecution  against  Newel  8.  Barr  for 
murder.  From  a  conviction  of  murder  ia 
the  second  degree,  defendant  appeals.  Af- 
firmed. 

E.  P.  Dole,  for  appellant.  Newman  i 
Howard,  for  the  State. 

HOYT,  C.  J.  Defendant  waa  convicted  of 
the  crime  of  murder  in  the  second  degree, 
and  from  the  judgment  and  sentence  impos- 
ed thereunder  prosecutes  this  appeal.  The 
circumstances  connected  with  the  homicide 
were  substantially  as  follows:  Defendant 
and  one  Walter  Plxley,  a  boy  of  17  yean 
of  age,  occupied  a  cabin  together.  The  cab- 
in belonged  to  the  defendant,  but  the  land 
upon  which  it  was  situated  was  the  proper- 
ty of  the  Belllngham  Bay  Improvement 
Company.  The  cabin  was  a  small  building, 
about  10  by  14  feet  in  dimensions,  construct- 
ed of  boards  one  inch  In  thickness,  placed 
up  and  down,  and  battened  with  shingiei 
There  was  one  door  and  a  single  window. 
The  lock  on  the  door  fitted  so  loosely  that 
the  door  could  be  pushed  open  with  little 
force  without  unlocking  it.  About  Decen- 
ber  8,  1893,  defendant  and  Plxley  went  Into 
the  mountains  for  a  hunting  trip,  lnteudinr. 
to  be  gone  most  of  the  winter.  On  the  morn- 
ing they  left,  defendant  placed  a  spring  gai 
Inside  the  cabin.  It  was  loaded  with  i 
double  charge  of  powder  and  shot,  and  in 
addition  thereto  a  loaded  Winchester  rtfe 
45-90  cartridge  was  placed  therein,  on  top 
of  the  shot  and  powder.  It  was  aimed  di- 
rectly at  the  casing  of  the  door,  in  such  • 
way  that  a  person  of  ordinary  height  stand- 
ing in  front  of  the  door,  and  placing  his 
hand  on  the  knob,  would,  upon  pushing  the 
door  open  a  few  Inches,  receive  the  en  tire 
charge  in  his  body.  The  window  and  dour 
were  then  nailed  up,  the  door  being  first 
locked  with  the  insecure  lock  above  referred 
to.  The  boards  were  placed  up  and  down 
over  the  door,  and  fastened  by  nails  driwo 
through  a  one-Inch  board.  Before  the  cab- 
in was  so  fastened  up,  some  of  the  best  of 
Its  contents  were  removed  to  the  house  of » 
neighbor,  and  those  remaining  were  of  but 
little  value.    On  the  day  of  the  homidde 
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and  the  preceding  day,  deceased,  with  three 
companions,  had  made  several  trips  to  a  con- 
struction camp  a  little  further  from  the 
business  part  of  Whatcom  than  this  cabin, 
for  the  purpose  of  securing  work  upon  a 
road  in  process  of  construction.  On  the 
morning  of  the  day  of  the  homicide  they 
took  their  blankets  and  started  for  said 
camp,  but,  not  having  completed  arrange- 
ments for  getting  work,  they  thought  best 
not  to  carry  their  blankets  all  of  the  way, 
and  left  them  in  a  tree  or  stump  a  short 
distance  from  this  cabin.  After  arriving  at 
the  camp  they  found  It  would  be  necessary 
to  return  to  town  to  find  the  man  they  wish- 
ed to  see.  Having  done  so,  they  found  this 
man,  and  completed  arrangements  under 
which  they  were  to  go  to  work  on  the  road. 
Thereafter  two  of  them,  deceased  and  one 
Nels  Anderson,  after  purchasing  a  loaf  of 
bread  and  some  bologna  sausage,  upon 
which  to  make  a  supper,  started  to  walk 
to  camp.  It  was  then  dark,  the  road  was 
rough  and  muddy,  and  It  was  raining. 
When  they  came  near  the  cabin,  which  they 
had  passed  before,  and  which  was  boarded 
up  and  apparently  unoccupied,  the  deceased 
stated  that  he  did  not  think  anybody  had 
lived  in  It  for  a  long  while;  that  he  would 
see  if  they  could  not  get  in,  and,  If  they 
could,  they  had  better  get  their  blankets, 
and  sleep  there,  Instead  of  going  on  to  camp. 
In  attempting  to  make  an  entrance  through 
the  door,  secured  as  before  stated,  the  spring 
gun  was  discharged,  and  the  entire  charge 
penetrated  the  casing  of  the  door,  and  pass- 
ed entirely  through  the  body  of  the  deceased, 
killing  him  instantly.  There  is  some  testi- 
mony as  to  statements  made  by  the  defend- 
ant tending  to  show  what  his  Intentions 
were  In  setting  the  spring  gun.  Such  testi- 
mony Is  more  or  less  conflicting,  and  the 
determination  of  what  was  proved  thereby 
was  properly  left  to  the  jury;  and  to  our 
minds  It  appears,  from  a  fair  preponderance 
of  such  testimony,  that  the  statements  made 
by  the  defendant  were  not  such  as  would 
have  been  likely  to  have  been  made  by  one 
who  had  no  other  motive  than  to  'protect  his 
cabin  and  the  property  therein  by  such 
means  as  could  be  made  use  of  without  wan- 
ton disregard  for  the  lives  of  his  fellowmen. 
But  whether  or  not  this  was  so  is,  In  our 
opinion,  Immaterial  In  the  determination  of 
the  questions  presented  on  this  appeal. 
There  was  also  testimony  tending  to  show 
that,  after  the  door  had  been  nailed  up,  a 
placard  bearing  the  word  "danger"  was  post- 
ed on  the  outside  of  the  boards  nailed  over1 
the  door.  But  whether  or  not  this  was  so 
Is  also  Immaterial. 

The  principal  contention  of  the  defendant 
was  that  in  setting  the  gun  as  above  stated 
he  only  did  what  he  had  an  absolute  right 
to  do,  and  he  asked  the  court  so  to  instruct 
the  jury,  and  now  assigns  as  error  Its  re- 
fusal so  to  do,  which  assignment  of  error,  If 
sustained,  will  result  In  the  reversal  of  the 


judgment  and  sentence,  and  the  discharge  of 
the  defendant  If  the  question  as  to  what 
the  defendant  had  a  right  to  do  by  way  of 
providing  for  the  defense  of  the  cabin  and 
property  contained  therein  were  one  of  law, 
unmixed  with  any  question  of  fact,  there 
might  be  force  In  this  claim;  but,  In  our 
opinion,  it  is  not  It  Is  no  doubt  true  that 
In  the  old  English  cases,  and  perhaps  In 
some  of  the  earlier  cases  In  this  country, 
this  question  was  passed  upon  by  the  courts 
as  one  of  law;  but,  In  our  opinion,  In  so  de- 
ciding this  question,  such  courts  made  a  mis- 
take which  has  led  to  most  of  the  trouble 
connected  with  the  proper  determination  of 
this  and  kindred  questions.  The  relation  of 
the  English  cases  to  this  question  is  so  well 
stated  by  the  learned  judge  who  wrote  the 
opinion  in  the  case  of  Aldrlch  v.  Wright, 
16  Am.  Bep.  839,  that  we  quote  therefrom: 
"On  the  subject  of  defending  a  man's  prop- 
erty, In  his  absence,  by  spring  guns,  man- 
traps, or  other  engines  calculated  to  destroy 
human  life  or  inflict  grievous  bodily  harm, 
the  English  courts  turned  a  question  of  fact 
into  a  question  of  law,  and  were  not  success- 
ful In  their  efforts  to  prescribe  adequate 
rules  for  determining  the  reasonable  neces- 
sity of  such  engines,  under  the  varying  cir- 
cumstances of  different  cases."  This  error 
of  the  courts,  and  the  trouble  and  uncertain- 
ty arising  therefrom,  resulted  in  the  regula- 
tion of  this  matter  in  England  by  statute, 
the  enactment  of  which  was  necessary  and 
proper,  under  the  circumstances,  but  would 
have  been  unnecessary  If  the  courts  had 
treated  this  question  as  one  of  fact  and  left 
It  to  the  jury  to  decide,  under  proper  instruc- 
tions, in  the  light  of  the  facts  of  each  par- 
ticular case.  If  the  reasonable  necessity  of 
employing  defensive  machinery  of  all  kinds 
had  been  left  to  the  jury,  as  such  a  question 
of  fact  should  have  been,  this  judicial  and 
legislative  trouble  would  have  been  avoided, 
and  the  general  principles  of  the  common 
law  would  have  been  amply  sufficient  to  pro- 
tect the  rights  of  all  concerned.  The  result 
in  England  of  holding  this  to  be  a  question 
of  law,  instead  of  one  of  fact  furnishes  a 
good  reason  for  the  courts  of  this  country 
adopting  a  different  rule.  Those  of  several 
of  the  states  have  done  so,  while  those  of 
others  have  adhered  to  the  rule  laid  down  In 
England.  By  this  decision  we  hope  to  place 
this  court  in  a  line  with  those  of  the  former 
class,  for  the  reasons  above  suggested,  and 
for  many  others  which  might  be  given. 

It  Is  a  universal  principle  that  neither  In  de- 
fense of  person  or  property  can  one  go  further 
than  Is  reasonably  necessary  for  that  pur- 
pose, and  this  single  principle,  followed  to  a 
logical  conclusion,  will  establish  the  proposi- 
tion that  whether  or  not  what  was  done  in  a 
particular  case  was  justified  under  the  law 
must  be  a  question  of  fact  or  mixed  law  and 
fact  and  not  a  pure  question  of  law.  It  fol- 
lows that  the  contention  of  the  defendant 
that  the  court  should  have  taken  this  question 
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from  the  Jury,  and  decided  It  Itself,  cannot 
be  sustained,  and  since  for  that  reason  it  was 
properly  submitted  to  the  jury,  under  what 
seems  to  us  to  have  been  proper  Instructions, 
we  could  content  ourselves  with  what  we 
have  said  as  sufficient  to  require  us  to  find 
against  the  above-stated  contention  of  the  de- 
fendant; but  owing  to  the  importance  of  the 
question,  and  the  fact  that  it  is  claimed  that 
there  was  some  technical  error  connected 
with  the  instructions,  we  feel  called  upon  to 
make  some  brief  additional  observations.  It 
was  the  settled  law  in  England  that  means 
which  might  reasonably  be  expected  to  cause 
death  could  not  be  made  use  of  to  prevent 
other  crimes  than  those  classed  as  felonies. 
But  It  was  held  that,  to  prevent  felonious 
crimes,  such  means  might  be  made  use  of, 
and  this  same  distinction  has  been  adopted 
by  many  of  the  courts  of  this  country,  but 
without  any  good  reason  existing  therefor. 
The  reason  why  the  use  of  such  means  was 
allowed  to  prevent  crimes  of  that  kind  in 
England  was  that  they  were  there  punisha- 
ble by  death.  This  being  so,  there  was  rea- 
son for  the  rule.  If  one  was  about  to  perpe- 
trate a  crime  for  which,  under  the  law,  his 
life  would  be  forfeited,  there  was  reason  In 
holding  that  his  life  might  be  taken,  if  nec- 
essary to  prevent  his  committing  it  But  in 
this  country  few  crimes  subject  the  ones  who 
have  committed  them  to  the  death  penalty, 
and  it  is  only  as  to  those  which  do  that  the 
reason  of  the  rule  has  any  force.  What  were 
felonies  at  common  law  usually  subject  the 
offender  here  to  comparatively  light  punish- 
ment, and  upon  principle  it  should  be  here 
held  that  one  could  only  properly  make  use 
of  means  which  might  be  expected  to  cause 
death  to  prevent  the  commission  of  a  capital 
offense. 

We  are  aware  that  courts  of  high  standing 
have  come  to  a  contrary  conclusion,  and  have 
held  that  such  means  might  be  made  use  of 
to  prevent  the  commission  of  some  felonies, 
especially  to  prevent  the  crime  of  burglary; 
but  it  seems  to  us  that  In  so  doing  they  have 
lost  sight  of  the  changed  condition  of  things 
in  this  country,  and  have  adhered  to  the  Eng- 
lish rule,  when  the  reason  therefor  has  no  ex- 
istence. The  crime  of  burglary  has  been  so 
much  extended  by  the  statutes  of  this  state 
that,  excepting  In  the  case  of  burglary  of  a 
dwelling  house  when  occupied  by  theowneror 
some  member  of  his  family,  there  is  no  reason 
why  more  extreme  means  should  be  allowed 
for  its  prevention  than  to  prevent  other  felo- 
nies. As  to  what  may  properly  be  done  to 
prevent  the  burglary  of  a  dwelling  bouse 
when  occupied  Is  another  question.  There  it 
is  not  simply  the  damage  to  the  property 
which  may  result  from  the  burglary,  or  the 
sanctity  connected  with  the  property  when  so 
protected,  that  it  can  only  be  reached  by  the 
commission  of  a  burglary  that  is  involved, 
but  in  addition  thereto  is  the  question  of  the 
risk  to  the  lives  of  the  inmates.  It  is  com- 
mon knowledge  that  burglaries,  under  such 


circumstances,  often  result  In  the  death  of 
some  of  the  inmates  of  the  dwelling  upon 
which  the  burglary  Is  committed,  and  for  that 
reason  it  might  well  be  held  that  a  burglary 
of  that  kind  could  rightfully  be  prevented  by 
such  means  as  might  result  In  death. 

Applying  the  principles  which  will  natural- 
ly arise  from  the  above  suggestions  to  the 
conceded  facts  in  the  case  at  bar,  it  must  re- 
sult that  not  only  was  the  defendant  not  en- 
titled to  the  Instruction  asked  for,  but  that, 
on  the  contrary,  the  court  might  have  been 
justified  in  holding  that  the  defendant  did 
that  which  he  had  no  right  to  do.  The  un- 
disputed facts  showed  that  there  was  no  per- 
son In  this  cabin  whose  life  could  have  been 
endangered  by  a  burglary  committed  thereon; 
hence,  if  what  we  have  said  is  correct,  it 
might  not  be  prevented  by  means  which 
might  be  expected  to  destroy  the  life  of  a  hu- 
man being.  That  the  means  used  were  of 
that  kind  is  evident,  whether  judged  by  what 
might  reasonably  have  been  expected  to  have 
been  the  result  or  by  the  result  itself. 

It  is  not  necessary,  however,  to  go  to  the 
extent  above  suggested  In  order  to  sustain  the 
ruling  of  the  trial  court.  Even  if  It  should 
be  assumed  that  the  defendant  had  a  right  to 
protect  his  cabin  by  setting  a  gun  to  defend 
the  same,  such  right  would  still  be  subject  to 
the  universal  rule  that  only  such  means  as 
are  reasonably  necessary  to  prevent  the  crime 
should  be  made  use  of,  and  the  undisputed 
facts  abundantly  warranted  the  jury  In  com- 
ing to  the  conclusion  that  more  than  the  pre- 
vention of  the  burglary  of  the  cabin  was  In- 
tended by  the  defendant  in  loading  and  set- 
ting the  gun  as  he  did.  The  extreme  charge 
of  both  powder  and  shot,  and  the  addition  of 
such  a  terrible  missile  as  an  entire  rifle  car- 
tridge, In  a  gun  so  placed  that  it  would  hit 
one  but  a  few  feet  from  the  muzzle,  furnished 
abundant  reason  for  the  jury  to  find  that  a 
vindictive  desire  to  take  the  life  of  whoever 
should  Interfere  with  the  cabin,  rather  than 
the  prevention  of  the  commission  of  a  crime 
therein,  was  the  object  sought  by  the  defend- 
ant Authorities  might  be  given  upon  this 
proposition,  but  on  account  of  the  confusion 
and  want  of  harmony  among  the  cases,  grow- 
ing in  part,  at  least  out  of  the  reasons  above 
suggested,  their  citation  would  be  of  little  use. 
In  our  opinion,  the  court  committed  no  error 
In  refusing  the  instruction  asked,  for  the  rea- 
son that  the  question  to  be  decided  was  one 
of  fact,  or  mixed  fact  and  law,  and  therefore 
for  the  Jury;  and  for  the  further  reason  that 
under  the  undisputed  facts,  any  proper  Inter- 
pretation of  the  law  applied  thereto  would 
have  warranted  the  court  In  instructing  the 
Jury  that  the  defendant  had  no  right  to  pro- 
tect his  property  by  the  means  used.  Some 
other  reasons  for  reversal  have  been  urged  In 
behalf  of  the  defendant  If  considered  as 
founded  upon  each  separate  exception  taken 
during  the  progress  of  the  trial,  as  they  seem 
to  be  by  the  manner  of  their  statement  in  the 
brief  of  appellant  their  examination  would 


Digitized  by 


Colo.) 


PATBICK  o.  WESTON". 


1083 


prolong  this  opinion  into  a  treatise  upon  crim- 
inal law.  We  shall  content  ourselves  with 
considering  two  propositions  which  cover  most 
of  the  exceptions  taken,  and  with  a  statement 
that  we  have  .carefully  considered  the  others, 
and  find  in  regard  thereto  that  the  rulings  ex- 
cepted to  deprived  the  defendant  of  no  sub- 
stantial right. 

The  questions  which  it  is  necessary  to  brief- 
ly discuss  are:  First,  as  to  the  sufficiency  of 
the  information;  and,  second,  as  to  the  proofs 
Introduced  and  offered  as  to  the  character  of 
the  defendant  In  the  information  the  de- 
fendant is  charged  with  having  purposely  kill- 
ed the  deceased,  and,  since  the  proofs  showed 
that  he  could  have  had  no  Intention  to  kill 
any  particular  person,  it  is  claimed  that  the 
information  was  insufficient,  or,  if  sufficient, 
was  not  supported  by  the  proofs.  In  our 
opinion,  the  statement  In  the  information  as 
to  the  intent  to  kill  the  particular  person 
would  have  been  sufficient  in  an  indictment 
at  common  law,  and  would  have  been  sup- 
ported by  proof  of  having  done  an  act  with 
Intent  to  kill  another  person  than  the  de- 
ceased, which  resulted  in  the  death  of  the 
person  whom  it  was  charged  he  intended  to 
kill.  But  It  is  contended  that  our  statute, 
which  requires  the  fact  to  be  stated  in  the 
information,  controls,  and  that,  even  although 
this  information  would  have  been  good  at 
common  law,  It  was  not  good  under  our  stat- 
ute, for  the  reason  that  the  facts  were  not 
correctly  stated  therein.  The  information  was 
proof  against  this  attack  for  two  reasons: 
First,  that  the  facts  were  substantially  stat- 
ed,—the  general  Intent  to  kill  became  special 
when  the  means  made  use  of  had  taken  effect 
on  a  particular  person;  and,  secondly,  our 
statute  as  to  informations,  when  invoked, 
must  be  taken  as  a  whole,  and  when  so  taken 
an  Information  is  good  thereunder  against  an 
attack  of  this  kind,  unless  it  were  possible 
that  the  defendant  could  In  some  manner 
have  been  misled  thereby  to  his  Injury;  and 
it  Is  evident  that  this  defendant  could  not 
have  been  so  misled  by  the  statement  that  he 
intended  to  kill  the  deceased  when  the  facts 
were  that  he  had  a  general  Intent  to  kill, 
which  resulted  in  the  death  of  the  deceased. 

The  other  question,  above  suggested,  arises 
upon  the  action  of  the  court  in  refusing  to  al- 
low a  witness  to  testify  as  to  the  reputation 
of  the  defendant  from  his  boyhood  days  to 
the  time  of  the  homicide.  Upon  this  ques- 
tion the  court  allowed  the  defendant  to  Intro- 
duce proof  Covering  all  the  later  years  of  his 
life;  and  some  that  went  further  back.  This 
being  so,  the  rights  of  the  defendant  were 
not  Infringed;  for  while  it  is  true,  as  sug- 
gested by  counsel  for  defendant,  that  even 
l»yhood  reputation  might  in  some  degree  af- 
fect his  probable  action  at  the  time  of  the 
homicide,  a  due  consideration  of  the  rule  that 
testimony  must  not  be  too  remote  will  Justify 
the  action  of  the  court.  If  a  defendant  puts 
In  evidence  as  to  good  character,  it  is  com- 
petent for  the  prosecution  to  show  bad  char- 
acter, and,  m  order  that  this  right  of  the  pros- 


ecution may  be  made  effective,  it  Is  necessary 
that  the  evidence  on  the  part  of  the  defendant 
should  be  confined  to  a  time  not  too  remote 
from  the  date  of  the  commission  of  the  crime. 
It  would  be  Impracticable  for  the  prosecu- 
tion, in  most  cases,  to  trace  the  life  and  habits 
of  a  defendant  for  more  than  a  few  years; 
and  to  allow  him  to  go  back  to  boyhood,  and 
put  in  proof  which  it  would  be  out  of  the 
power  of  the  prosecution  to  contradict  or  in 
any  manner  rebut,  however  false  it  might  be, 
would  result  In  an  advantage  to  the  defend- 
ant which  the  rule  in  question  never  contem- 
plated. The  case  seems  to  have  been  tried 
carefully,  and  in  such  a  manner  as  to  protect 
every  substantial  right  of  the  defendant  The 
Judgment  and  sentence  will  be  affirmed. 

ANDERS,  GORDON,  and  SCOTT,  JJ.,  con- 
cur. 


(21  Colo.  73) 
PATRICK  et  al.  v.  WESTON. 
(Supreme  Court  of  Colorado.  April  1,  1895.) 
Bill  or  Exceptions— Amendment. 

1.  Exceptions  to  the  finding  of  the  trial 1 
court  must  be  preserved  in  the  bill  of  excep- 
tions. 

2.  Where  the  record  recites  that  defendant 
excepted  to  the  findings  and  judgment  of  the 
court  defendant  may  be  permitted  to  withdraw 
and  amend  his  bill  of  exceptions,  so  as  to  en- 
able the  appellate  court  to  review  the  findings, 
though  the  judge  who  signed  the  bill  is  out  of  of- 
fice. 

Error  to  district  court,  ^Lake  county. 

Action  by  A.  S.  Weston  against  W.  F. 
Patrick  and  others.  There  was  a  judgment 
for  plaintiff,  and  defendants  bring  error. 
Heard  on  motion  to  withdraw  bill  of  excep- 
tions for  amendment  Sustained. 

C.  C.  Parsons  and  F.  L.  Baldwin,  for  plain- 
tiffs in  error.  A.  S.  Weston  and  John  A. 
Ewlng,  for  .defendant  in  error. 

PER  CURIAM.  In  the  court  below  de- 
fendant in  error,  as  plaintiff,  recovered  a 
judgment  for  upward  of  $5,000'  upon  a 
partnership  accounting.  Plaintiffs  in  error 
desire  to  have  the  proceedings  of  the  lower 
court  fully  reviewed  In  this  court  They 
are,  however,  precluded  from  having  the 
evidence  reviewed  upon  the  record  as  It  now 
stands,  for  the  reason  that  the  bill  of  ex- 
ceptions does  not  show  that  any  exception 
was  reserved  to  the  findings  and  judgment 
of  the  trial  court,  although  the  record  proper 
does  recite  that  upon  the  rendition  of  Judg- 
ment "the  defendants  excepted  to  the  find- 
ings and  judgment  of  the  court,  and  prayed 
an  appeal  to  the  supreme  court,  which  was 
allowed,"  etc.  The  exceptions  cannot  be 
preserved  in  this  manner.  Rutter  v.  Shum- 
way,  16  Colo.  95,  26  Pac.  321;  Bank  v.  El- 
wood,  16  Colo.  244,  27  Pac.  705.  It  appears 
that  since  the  trial  in  the  court  below  there 
has  been  a  change  in  the  personnel  of  the 
judge  of  the  district  court  of  Lake  county, 
so  that  the  application  to  amend  must  of 
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necessity  come  before  his  successor  In  of- 
fice. This,  however,  presents  no  Insuperable 
objection  to  the  proposed  amendment,  It 
being  an  amendment  to  the  record,  and  one 
that  the  court,  and  not  the  judge,  may  make. 
Pleyte  v.  Pleyte,  14  Colo.  452,  23  Pac.  1007; 
Id.,  15  Colo.  44,  24  Pac.  579;  Horton  v. 
Smith,  46  111.  App.  241;  Baker  v.  Railroad 
Co.  (Mo.  Snp.)  26  S.  W.  20.  The  motion  for 
leave  to  withdraw  the  bill  of  exceptions  for 
the  purpose  of  presenting  the  application  to 
amend  to  the  district  court  will  be  granted. 
Motion  sustained. 


(21  Colo.  84) 

PIKE  et  aL  v.  SUTTON  et  al. 
(Supreme  Court  of  Colorado.   April  1,  1895.) 
Mines— Adverse  Claims— Ihstbootiohb— Vkb- 
dict. 

1.  Where  a  complaint  alleged  ownership 
of  a  placer  mine,  a  cross  complaint  setting  up  a 
claim  to  the  property  as  mineral  land  did  not  es- 
top defendant  from  denying,  or  free  plaintifll 
from  the  necessity  of  proving,  its  mineral  char- 
acter. 

2.  Instructions  to  which  no  objections  were 
taken  below  are  not  reviewable  on  appeal. 

3.  A  general  verdict  in  an  action  for  land, 
"We,  the  jnry,  find  for  defendants,"  is  suffi- 
cient if  plaintiff  fails  to  affirmatively  establish 
his  right  of  possession. 

Appeal  from  district  court.  Summit  county. 

Action  by  C.  H.  Pike  and  others  against 
S.  H.  Sutton  and  others  for  the  possession 
of  land.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.  Affirmed. 

Action  commenced  in  the  district  court  of 
Summit  county  by  appellants,  C.  H.  Pike 
and  others,  as  plaintiffs,  for  possession  of 
government  lands  claimed  as  a  placer  claim. 
The  defendants  filed  an  answer  denying 
specifically  every  allegation  contained  in  the 
complaint,  and  by  way  of  cross  complaint 
allege  that  they  are  the  owners  of  the  Clinton 
placer  claim,  describing  the  same,  and  aver- 
ring facts  showing  that  this  claim  covers  the 
greater  part  of  the  premises  described  In 
the  plaintiffs'  complaint  Upon  these  issues 
the  cause  was  submitted  to  a  jury,  who  re- 
turned the  following  verdict:  "We,  the  jury, 
find  for  the  defendants."  Judgment  having 
been  entered  upon  this  verdict,  the  plaintiffs 
bring  the  case  here  by  appeal. 

Montgomery  &  Jacoway,  for  appellants. 
Riddell,  Starkweather  &  Dixon,  for  appellees. 

HAYT,  C.  J.  The  specific  denials  of  the 
answer  put  In  issue  every  material  allega- 
tion of  the  complaint;  consequently  these 
denials,  if  standing  alone,  would  compel  the 
plaintiffs  to  prove  every  fact  necessary  to  a 
recovery.  It  Is  claimed,  however,  that  the 
defendants,  having  set  up  in  their  cross  com- 
plaint a  claim  to  the  property  in  controversy 
as  mineral  land,  are  estopped  from  denying 
Its  mineral  character.  We  do  not  think  this 
claim  should  be  sustained,  as  under  our  Code 
the  defendant  is  allowed  to  plead  inconsist- 
ent defenses,  and,  in  order  that  he  may  have 


the  benefit  of  each  defense,  he  may,  under 
general  or  specific  denials,  put  the  plaintiff 
to  proof  of  every  material  allegation  of  his 
complaint  without  regard  to  other  defenses, 
so  that  In  this  case  the  claim  of  the  defend- 
ants to  the  ground  In  controversy  as  a  placer 
claim  In  their  cross  complaint  did  not  do 
away  with  the  necessity  for  the  plaintiffs 
proving  the  mineral  character  of  the  land. 
There  was  no  exception  reserved  to  the  In- 
structions given  by  the  court,  nor  were  they 
objected  to  In  any  way;  hence,  under  the 
well-settled  rule  in  this  state,  the  Instruc- 
tions cannot  be  reviewed,  but  will  be  as- 
sumed to  be  correct  McFeters  v.  Pierson, 
15  Colo.  201,  24  Pac  1076.  Objection  Is  made 
to  the  form  of  the  verdict  it  being  simply 
a  verdict  for  the  defendants.  The  form  of 
the  verdict  In  this  case  is  in  no  way  influ- 
enced by  the  statute  of  the  United  States 
with  reference  to  the  trial  of  adverse  suits, 
this  not  being  an  adverse  suit,  but  a  case  In 
the  nature  of  ejectment  The  rule  In  such 
cases  is  that  If  the  plaintiff  falls  to  establish 
bis  right  of  possession  affirmatively,  the  ver- 
dict shall  be  for  the  defendant  a  general 
verdict  being  sufficient  Dyke  v.  Whyte,  17 
Colo.  298,  29  Pac.  128;  Chivlngton  v.  Springs 
Co.,  9  Colo.  597,  14  Pac.  212.  The  judgment 
will  be  affirmed.  Affirmed. 

(21  Colo.  86) 

HARRIS  v.  PEOPLE. 

(Supreme  Court  of  Colorado.    April  1,  1895.) 

Intoxicating  Liquors— 8alm  ox  Sunday— 
Amendment  or  Indictment. 

1.  Under  an  indictment  for  keeping  open  a 
tippling  house  on  the  Sabbath  day,  it  is  only 
necessary  to  prove  that  a  house  where  liquors 
were  habitually  sold  in  small  quantities  was 
kept  open  for  the  purpose  of  sale  to  any  person 
who  wanted  to  buy,  and  that  facilities  for  drink- 
ing the  same  were  furnished  by  defendant. 

2.  When  defendant  is  indicted  under  a 
wrong  name,  and  the  court  ordered,  without 
consent  of  defendant  but  without  objection  by 
him,  that  the  true  name  be  inserted  in  the  rec- 
ord, there  is  no  error.  Gen.  St  1883,  I  997; 
Mills'  Ann.  St  f  1503. 

Error  to  court  of  appeals. 

Isaac  Harris  was  convicted  of  keeping  open 
a  tippling  house  on  the  Sabbath  day.  This 
conviction  was  affirmed  by  the  court  of  ap- 
peals (28  Pac.  1133),  and  defendant  brings 
error.  Affirmed. 

On  March  13,  1891,  an  indictment  was  re- 
turned into  the  district  court  of  Arapahoe 
county,  charging  the  defendant  under  the 
name  of  Charles  Harris,  with  keeping  open  a 
tippling  house  on  the  Sabbath  day.  The  de- 
fendant was  convicted  and  sentenced  to  con- 
finement in  the  jail  of  Arapahoe  county. 
From  that  Judgment,  by  writ  of  error,  he 
went  to  the  court  of  appeals,  where  the  judg- 
ment of  the  trial  court  was  affirmed.  28 
Pac  1133.  The  defendant  is  h*re  by  writ 
of  error  to  the  judgment  of  the  court  of  ap- 
peals, and  assigns  as  error  two  propositions: 
First,  that  the  court  erred  in  failing  to  give 
i  to  the  jury  the  correct  definition  of  a  tlppliojc 
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house;  second,  that  the  court  erred  to  caus- 
ing the  true  name  of  the  defendant,  Isaac 
Harris,  to  be  Inserted  in  the  record,  instead 
of  the  name  of  Charles  Harris,  which  ap- 
peared to  the  indictment  as  filed.  The  evi- 
dence tended  to  show  that  the  defendant 
kept  a  store,  in  which  he  sold  groceries  to 
the  front  part  of  the  room,  and  bottled  goods 
and  beer  on  draught  to  the  back  part  It 
was  a  public  place,  to  which  the  public  were 
invited,  and  to  which  they  came.  It  was  a 
grocery  store,  but  was  also  a  store  for  the 
sale  of  liquors.  Kegs  of  beer  were  constant- 
ly kept  on  tap,  and  therefrom  was  drawn 
and  sold,  to  small  quantities,  beer,  which 
was  delivered  to  customers,  who  received  it 
in  pitchers  and  other  open  vessels.  Upon  the 
Sunday  in  question,  it  appeared  that  the  de- 
fendant's place  of  business  was  kept  open, 
and  the  public  solicited  to  enter  it,  which 
they  did,  the  same  as  on  week  days.  People 
were  seen  going  in  and  coming  out,  the  same 
as  on  other  days.  The  defendant  himself 
admits  selling  beer  and  delivering  it  in  open 
vessels  to  any  persons  desiring  to  buy. 
There  was  no  direct  evidence  that  the  beer 
was  drunk  on  the  premises  at  any  time, 
either  upon  this  or  any  other  day,  and  de- 
fendant swears  that  it  never  occurred;  but 
upon  this  day,  as  at  other  times,  persons  in 
an  intoxicated  condition  were  seen  "hanging" 
about  defendant's  place  of  business  from 
time  to  time,  going  in  and  coming  out,  as 
they  pleased. 

George  P.  Dunklee  and  O.  E.  Jackson,  for 
plaintiff  in  error.  Eugene  Engley,  Atty. 
Gen.,  and  H.  T.  Sale,  Asst.  Atty.  Gen.,  for 
the  People. 

CAMPBELL,  J.  (after  stating  the  facts). 
From  the  admitted  fact  of  the  selling,  and 
the  uncontradicted  evidence  as  to  the  char- 
acter of  the  house,  and  the  kind  of  people 
frequenting  the  same,  and  their  condition 
as  to  insobriety  while  there,  the  jury  were,  in 
law,  justified  in  finding  therefrom,  as  an  in- 
ference, the  additional  fact  that  tippling  was 
indulged  to  upon  the  premises.  But,  in  our 
view  of  the  case,  it  was  not  necessary  to 
show,  in  order  to  constitute  the  offense  char- 
ged, that  liquor  was  actually  drunk  upon  the 
premises.  The  defendant  himself  concedes 
that  as  to  this  branch  of  the  case  the  prose- 
cution has  made  out  the  offense,  with  the 
exception  of  proof  that  the  place  was  a  tip- 
pling house,  and  that  the  only  error  of  the 
court  was  to  refusing  the  instruction  asked 
by  him.  We  think  the  evidence  is  sufficient 
to  justify  the  verdict. 

The  defendant  requested  the  court  to  give 
to  the  jury  the  following  Instruction:  "The 
court  instructs  the  jury  that  a  tippling  house 
is  a  public  drinking  place;  a  place  where 
liquors  or  other  intoxicating  drink  .Is  sold, 
to  be  drank  on  the  premises."  The  definition 
embodied  therein  Is  one  that  is  'found  in 
many  of  the  decisions;  but  we  do  not  think 
it  is  the  only  definition  that  can  be  formu- 


lated; neither  do  we  consider  it  correct  If 
it  be  construed  as  requiring  that  the  liquor 
sold  must  be  drunk  on  the  premises.  In 
Koop  v.  People,  47  111.  329,  under  a  statute 
like  ours,  it  is  said:  "This  offense  Is  classed 
under  the  head  of  offenses  against  the  public 
morality,  health,  and  police,  and,  to  consti- 
tute it,  the  actual  sale  of  liquors  of  any  kind, 
on  the  Sabbath  day  or  night,  is  not  a  requi- 
site. The  offense  is  to  keeping  a  tippling 
house  open  on  the  Sabbath  day  or  night. 
The  proof,  then,  on  the  part  of  the  prosecu- 
tion, should  be  that  the  defendant  kept  a 
tippling  house,  and  that  would  be  establish- 
ed by  proof  that  he  kept  a  grocery  or  drink- 
ing saloon,  for  the  sale  of  strong  drinks.  4 A 
tippling  house',  is  defined  to  be  'a  public 
drinking  house.' "  To  this  house  of  defend- 
ant the  public  had  access.  Defendant  sold 
beer  in  small  quantities  to  any  person  who 
called  for  It  He  furnished  to  purchasers 
the  opportunity  to  drink  it  on  the  premises. 
The  actual  sale,  even,  was  not  necessary  to 
make  out  the  offense,  if  the  house  was  kept 
open  for  the  purpose  of  sale  to  any  customers 
who  wanted  to  buy.  Neither  was  it  necessa- 
ry, as  appears  from  the  foregoing  case,  to 
show  that  liquors  sold  were  actually  drunk 
upon  the  premises.  The  sale  of  liquor  was 
made  in  small  quantities,  and  the  invitation 
and  the  opportunity  for  drinking  the  same 
were  furnished  by  the  defendant  to  purchas- 
ers; and  these  facts,  together  with  the  fact 
that  the  house  was  kept  open  on  the  Sabbath 
day,  were  sufficient  to  convict  It  is  un- 
doubtedly true  that  if  one  keeps  open  on 
the  Sabbath  day  a  public  house  where  in- 
toxicating liquors  are  sold  to  small  quanti- 
ties and  drunk  on  the  premises,  he  violates 
the  statute.  We  think  it  is  equally  true, 
and  so  hold,  that  he  Is  equally  guilty,  under 
the  statute,  who  keeps  open  on  the  Sabbath 
day  a  public  house  where  liquor  is  habitually 
sold  in  small  quantities  and  delivered  on  the 
premises  to  open  vessels,  so  that  facilities  are 
furnished  to  those  buying  the  liquor  of  drink- 
ing the  same  in  such  house  if  they  so  desire. 
The  evil  intended  to  be  prohibited  by  this 
statute  consists  to  keeping  open  a  public 
house  where  liquor  Is  sold  in  small  quanti- 
ties, and  the  opportunity  Is  given  to  pur- 
chasers to  drink  it  on  the  premises;'  and  if 
customers  are  so  considerate  as  to  buy  liq- 
uor, but  not  actually  to  drink  It  in  the  hf*se 
where  It  is  sold,  the  owner  of  the  house  has 
violated  the  statute  by  keeping  open  the 
place  and  furnishing  every  facility  to  and 
permitting  the  buyer  to  drink  on  the  prem- 
ises if  he  sees  fit  to  do  so.  This  forbearance 
of  the  purchaser  ought  not  to  shield  the 
seller  from  the  consequences  of  his  acts,  as 
they  are  all  which,  to  any  event,  the  seller 
could  commit  to  make  out  the  offense  char- 
ged. The  court,  of  its  own  motion,  sub- 
stantially Instructed  the  jury  in  accordance 
with  the  views  which  we  have  hereinabove 
expressed,  and  so,  even  though  the  instruc- 
tion asked  contained  a  proper  definition,  in 
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part  at  least,  of  a  tippling  boose,  the  in- 
structions as  given  likewise  substantially 
gave  to  the  jury  a  definition  equally  com- 
prehensive and  equally  correct  In  this  there 
was  no  prejudicial  error. 

At  the  trial,  it  was  discovered  that  the 
true  name  of  the  defendant  was  Isaac  Har- 
ris, instead  of  Charles  Harris,  and  the  court 
ordere-,  without  the  consent  of  the  defend- 
ant, that  his  true  name  be  inserted  in  the 
record,  in  accordance  with  the  fact  It  does 
not  clearly  appear  how  it  was  ascertained  by 
the  court  that  the  defendant  had  been  in- 
dicted under  a  wrong  name.  A  plea  in 
abatement  was  the  proper  way  for  the  de- 
fendant to  take  advantage  of  the  misnomer. 
Such  a  plea,  however,  was  not  interposed, 
nor  was  any  exception  taken  to  the  ruling  of 
the  court  in  so  changing  the  name  of  de- 
fendant But  If  a  plea  in  abatement  on  the 
ground  of  misnomer  had  been  interposed  by 
defendant,  and  the  fact  ascertained  by  the 
court  that  the  defendant  was  indicted  under 
a  wrong  name,  the  indictment  should  not 
have  been  quashed,  nor  the  prosecution  abat- 
ed. The  true  name,  as  set  forth  in  the  plea, 
should  be  entered  of  record  by  the  clerk 
upon  the  order  of  the  court,  and  the  cause 
should  proceed  as  though  the  Indictment  con- 
tained the  correct  name  of  the  accused.  Gen. 
St.  1883,  |  997;  Mills'  Ann.  St  I  1503.  This 
statute  expressly  permitting  this  change  to 
be  made,  there  was  no  error  of  the  court  in 
ordering  the  true  name  of  defendant  to  be 
entered  of  record. 

It  follows  that  the  judgment  of  the  court 
of  appeals  should  be  affirmed.  Affirmed. 


(21  Colo.  100) 

SCHMIDT  v.  DREYER. 
(Snpreme  Court  of  Colorado. .  April  1,  1895.) 
Appeal— Orper  Correcting  Judgment. 
Under  St  1889,  p.  73,  f  5,  and  page  78, 
I  1,  giving  the  right  to  review  error  occurring 
before,  at,  or  after  final  judgment  only  "upon 
appeal  from  or  error  to  a  final  judgment  a 
writ  of  error  taken  to  an  order  directing  a  cor- 
rection in  a  judgment,  and  not  to  the  final  judg- 
ment itself,  will  be  dismissed. 

Error  to  Arapahoe  county  court. 

Prom  an  order  to  correct  a  final  judgment 
rendered  In  favor  of  H.  P.  Dreyer,  Eliza 
Schmidt  brings  a  writ  of  error.  Dismissed. 

J&B.  Ullery  and  Mclntyre,  Bray  &  Jarvls, 
for  plaintiff  in  error.  E.  T.  Cassell,  for  de- 
fendant in  error. 

CAMPBELL,  J.    At  the  November,  1891, 
term  of  the  county  court  of  Arapahoe  coun- 
ty, a  final  judgment  was  rendered  in  favor 
of  the  defendant  in  error,  Dreyer.  At  a  subse- 
quent term  of  the  court  the  defendant  in  er- 
ror applied  for  an  order  to  amend  and  cor- 
rect the  judgment  theretofore  entered  of 
"ord  so  as  to  make  the  record  express  the 
'ment  which  was  in  fact  pronounced  by 
ourt.   The  court  heard  testimony,  grant- 
9  application,  and  made  an  .order  direct- 


ing such  correction  to  be  made.  It  Is  to  r- 
view  this  order  that  plaintiff  in  error  basssri 
out  her  writ  of  error. 

It  will  be  observed  that  the  proceedings  re- 
sulting in  this  order,  and  now  sought  m  he 
reviewed,  took  place  subsequent  to  final  jsric- 
ment  and  for  this  reason  it  is  urged  Hat  t 
writ  of  error  win  not  lie  to  review  them.  Cs- 
der  our  former  practice,  such  was  the  rale. 
Polk  v.  Butterfield,  9  Colo.  325,  12  Pac  3& 
Cross  v.  Moffat  11  Colo.  210.  17  Pac  771; 
Hughes  v.  Felton,  11  Colo.  489,  19  Pac  m. 
After  these  decisions  were  pronounced,  a  ar* 
procedure  was  established  by  the  atotsm  4. 
1889  (page  73,  J  5;  page  78,  I  1);  so  that  pr*- 
ceedings  in  trial  courts  subsequent  to  tad 
judgment  may  be  reviewed.  This  right  d 
review  is  purely  a  statutory  right  and  fie 
provisions  of  the  statute  must  be  observed. 
Before  the  statutes  were  passed,  no  ernr 
could  be  assigned  as  to  such  subsequent  or- 
ders. There  can  be  but  one  final  jndgjseat 
in  any  action,  and  only  from  or  to  this  wfl 
an  appeal  or  writ  of  error  lie.  Such  review, 
therefore,  may  be  had  only  in  the  moaer 
prescribed  by  the  statutes  referred  to.  Sec 
Hon  5  gives  the  right  to  review  error  ocew- 
ring  before,  at  or  after  final  judgment;  bat 
the  prosecution  of  an  appeal  or  writ  of  anr 
cannot  be  had  before  the  rendition  of  the 
final  judgment  Section  1  gives  the  right  to 
this  court  to  review  judicial  proceedings  ssk- 
sequent  to  final  judgment  only  "upon  appeal 
from  or  error  to  a  final  judgment"  Cerafo- 
ly,  before  the  passage  of  these  acts  (except, 
only,  when  the  procedure  act  of  1885  was  la 
force)  the  practice  to  this  court  has  been,  asd 
now  is,  to  review  error  occurring  before  or  k 
the  final  judgment  only  when  an  appeal  fron 
or  writ  of  error  to  the  final  judgment  has  bees 
taken,  and  the  whole  case  is  before  the  court 
By  the  express  provisions  of  section  L  pro- 
ceedings subsequent  to  final  judgment  may  be 
reviewed  here,  not  upon  a  writ  of  error  takes 
to  the  order  in  which  such  subsequent  pro- 
ceedings culminated,  but  upon  a  writ  of  er- 
ror to  the  final  judgment  theretofore  rendered, 
and  as  an  incident  to  and  in  connection  wiui 
a  review  of  the  final  judgment,  and  "in  Hke 
manner  and  with  like  effect  as  matters  war- 
ring prior  thereto."  Such  being  the  statutory 
conditions  prescribed  for  a  review  of  these 
subsequent  proceedings,  and  these  condition* 
not  having  been  complied  with,  the  motkc  to 
dismiss  the  writ  of  error  should  be  allowed 
Writ  dismissed. 


<H  Cote.  01 

MAREAN  v.  STANLEY. 

(Supreme  Court  of  Colorado.    March  4.  1895.) 

Review  on  Appbau 

Though  a  party  relying  upon  the  anew 
stitutionaiity  of  a  statute,  because  of  IrreCTlir- 
ities  in  its,  passage,  need  not  plead  its  invalidity, 
he  must  present  to  the  trial  court  the  farts  opus 
which  he  relies,  and  these  must  be  presemdii 
the  biil  of  exceptions,  in  order  that  the  dedwo 
below  may  be  reviewed. 
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Appeal  from  court  of  appeals. 

Action  by  Gilbert  Stanley  against  Willis  A 
Marean  to  foreclose  mechanics'  Hens.  From 
a  judgment  for  plaintiff,  defendant  brought 
error  to  the  court  of  appeals,  and,  the  judg- 
ment being  there  affirmed  (38  Pac.  395),  ap- 
peals. 

P.  A.  Williams,  for  appellant  Wm.  Knapp, 
for  appellee. 

GODDARD,  J.  This  action  was  brought  In 
the  district  court  of  _ Arapahoe  county  to  fore- 
close two  mechanics''  liens,  aggregating  about 
$900.  From  a  judgment  rendered  by  that 
court  in  favor  of  the  lien  holder  (plaintiff  be- 
low), the  case  was  taken  on  error  to  the  court 
of  appeals.  From  the  judgment  of  that  court 
affirming  the  judgment  of  the  district  court, 
this  appeal  is  prosecuted.  The  right  to  a  re- 
view of  the  Judgment  of  the  court  of  appeals 
by  this  court  Is  predicated  upon  the  ground 
that  the  act  amending  the  mechanic's  Hen 
law,  approved  April  18,  1889,  and  upon  which 
the  judgment  of  the  district  court  was  based, 
was  never  constitutionally  enacted.  This  ob- 
jection to  the  act  was  not  raised  in  the  district 
court,  nor  was  there  any  assignment  of  er- 
ror upon  the  record  In  the  court  of  appeals 
that  in  any  manner  presented  the  question  of 
Its  unconstltutionaHty  to  the  consideration  of 
that  court;  and,  except  by  way  of  argument 
in  brief  of  counsel  for  appellant,  the  question 
Is  attempted  to  be  raised  for  the  first  tune 
by  assignment  of  error  upon  the  record  here. 

While  courts  take  judicial  notice  whether 
a  statute  is  or  is  not  valid,  when  the  same 
is  in  dispute,  yet  they  will  not,  on  the  mere 
assertion  of  counsel  that  a  statute  is  invalid 
because  of  noncompliance  with  some  constitu- 
tional requirement  in  its  passage,  examine  the 
journals  of  the  respective  houses  to  ascertain 
how  that  fact  may  be;  and,  although  it  Is  not 
necessary  to  plead  the  unconstltutionaHty  of 
a  statute,  the  party  seeking  to  question  its 
vaUdity  must  in  some  way  present  the  facts 
upon  which  he  relies  to  the  trial  court;  and, 
if  he  desires  to  have  the  decision  of  that  court 
reviewed,  he  must,  by  bill  of  exceptions, 
make  such  proof  a  part  of  the  record,  and 
cannot,  In  the  first  instance,  and  without  its 
being  properly  in  the  record,  have  the  ques- 
tion considered  In  the  appellate  court.  Rail- 
road Co.  v.  Wren,  43  111.  77;  Grob  v.  Cush- 
man,  45  IU.  119;  Rice  v.  Carmichael,  -4  Colo. 
App.  84,  34  Pac.  1010.  In  the  case  of  Rail- 
road Co.  v.  Wren,  Mr.  Justice  Lawrence, 
speaking  for  the  court  upon  this  question, 
said:  "The  laws  certified  by  the  secretary 
of  state,  and  published  by  the  authority  of 
the  state,  must  be  received  as  having  passed 
the  legislature  In  the  manner  required  by  the 
constitution,  unless  the  contrary  clearly  ap- 
pears. If  counsel  seek  to  raise  the  question 
as  to  whether  the  yeas  and  nays  were  duly 
called,  it  is  not  sufficient  to  refer  the  court 
to  the  journal,  with  the  expectation  that  we 
are  to  take  Judicial  notice  of  all  the  facts  that 
it  discloses.    Although  we  take  judicial  no- 


tice of  all  acts  of  the  legislature  signed  by 
the  governor,  and  found  in  the  office  of  the 
secretary  of  state,  and  although,  for  some 
purposes,  we  may  take  judicial  notice  of  the 
legislative  journals,  yet  it  is  not  our  province, 
at  the  suggestion  or  request  of  counsel,  to  un- 
dertake to  explore  these  journals  for  the  pur- 
pose of  ascertaining  the  manner  in  which  a 
law  duly  certified  went  through  the  legisla- 
ture, and  into  the  hands  of  the  governor.  IX 
counsel  say  the  journal  shows  a  law  to  have 
been  passed  without  calling  the  yeas  and  nays, 
let  them  make  the  requisite  proof  of  that 
fact  by  means  of  the  legislative  journals,  and 
introduce  that  proof  into  the  record.  *  *  * 
A  duly-authenticated  copy  of  so  much  of  the 
original  journal  as  shows  the  facts  relied 
upon  by  counsel  for  impeaching  a  law  prima 
facie  valid  must  be  brought  before  us  through 
the  record.  In  Spangler  v.  Jacoby,  14  IU. 
299,  the  journals  were  made  a  part  of  the  bill 
of  exceptions;  and  in  every  case  that  has 
hitherto  come  before  this  court  In  which  ques- 
tions of  this  character  have  been  raised  the 
facts  have  been  presented  by  the  record." 
And  in  Grob  v.  Cushman,  45  111.  119,  this 
language  is  used:  "It  Is  first  Insisted  that 
the  La  Salle  county  court  did  not  have  juris- 
diction of  the  subject-matter  of  this  cause; 
that  the  act  of  the  legislature  under  which 
jurisdiction  was  .claimed  never  became  a  law 
in  the  mode  prescribed  by  the  constitution. 
And  counsel,  In  their  argument,  refer  to  the 
journals  ox  the  house  in  support  of  the  posi- 
tion. On  the  trial  below,  no  evidence  from  the 
journals  was  Introduced.  But  It  is  now  urged 
that,  as  they  are  public  records,  this  court  will 
take  judicial  notice  of  them,  and  not  re- 
quire them  to  be  embodied  in  the  evidence. 
It  is  true  that  they  are  public  records,  but 
it  does  not  foUow  that  they  will  be  regarded 
as  within  the  knowledge  of  the  courts  like 
pubUc  laws.  Like  other  records  and  public 
documents,  they  should  be  brought  before  the 
courts  as  evidence.  But,  when  offered,  they 
prove  their  own  authenticity.  Until  so  pro- 
duced, they  cannot  be  regarded  by  the  courts." 
In  the  cases  heretofore  in  this  court,  wherein 
the  constitutional  enactment  of  certain  stat- 
utes was  questioned  and  considered,  so  much 
of  the  journals  as  showed  the  steps  taken  in 
the  passage  of  the  act  was  produced  before 
the  trial  court,  and  preserved  by  a  biU  of 
exceptions.  Robertson  v.  People  (Colo.  Sup.) 
38  Pac.  326;  Nesblt  v.  People,  19  Colo.  441, 
36  Pac.  221;  In  re  Roberts,  5  Colo.  525.  Un- 
der the  well-settled  practice,  all  other  ques- 
tions reviewable  in  this  court  or  the  court  of 
appeals  must  be  passed  upon  in  the  court  be- 
low, and  exceptions  to  the  ruling  of  that  court 
must  be  duly  preserved,  and  only  errors  so  pre 
served  and  assigned  upon  the  record  will  be 
considered.  No  reason  is  perceived  why  a  dif- 
ferent practice  should  prevail  in  regard  to 
questions  touching  the  method  of  the  passage 
of  a  statute  upon  which  the  right  of  re- 
covery is  based.  We  are  clearly  of  the  opin- 
ion that  the  record  in  this  case  does  not  pre- 
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sent  any  question,  constitutional  or  otherwise, 
upon  which  the  jurisdiction  of  this  court  can 
be  Invoked;  and  the  appeal  is  accordingly  dis- 
missed.   Appeal  dismissed. 


(21  Colo.  ») 

In  re  SUBSTITUTE  FOR  SENATE  BILL 

"     NO.  83. 

(Supreme  Court  of  Colorado.   March  28.  1895.) 

Actions    against   State  —  Pbivatb  Propcrtt 
Damaoko  bt  State— Remuneration. 

1.  Neither  the  constitution  nor  the  legisla- 
ture having  granted  authority  to  bring  suits 
against  the  state,  no  liability  arising  under  any 
contract  or  tort  can  be  enforced  against  it 

2.  Where  private  property  has  been  dam- 
aged by  the  state.'  it  is  competent  for  the  legis- 
lature to  agree  with  the  owner  as  to  the  amount 
of  such  damage,  and  make  an  appropriation  for 
its  payment. 

3.  An  appropriation  to  pay  damages  caused 
by  the  state  to  property  belonging  to  a  sectarian 
institution  is  not  within  the  prohibition  of  Const, 
art.  5.  8  34.  providing  that  no  appropriation  shall 
be  made  to  any  sectarian  or  denominational  in- 
stitution. 

Opinion  of  the  supreme  court  relative  to 
the  constitutionality  of  senate  bill  No.  83, 
appropriating  money  to  pay  damages  claimed 
to  have  been  done  to  a  building  belonging  to 
the  Benedictine  Sisters  of  Colorado,  at  Canon 
City,  during  the  construction  of  the  "State 
Canal  No.  1." 

The  opinion  of  the  court  as  to  the  con- 
stitutionality of  the  foregoing  bill  Is  in  re- 
sponse to  the  following  preamble  and  resolu- 
tion: 

"Whereas,  there  has  been  Introduced  Into 
the  senate  of  the  Tenth  general  assembly 
substitute  for  senate  bill  No.  83,  which  bill 
has  passed  the  senate,  and  is  now  before  the 
house  of  representatives  for  consideration, 
entitled  'A  bill  for  an  act  providing  for  the 
relief  and  appropriating  money  for  the  Ben- 
edictine Sisters  of  Colorado,  for  damages 
claimed  to  have  been  done  to  their  building 
in  the  town  of  Canon  City,  Fremont  county, 
Colorado,  sustained  by  the  construction  of 
the  Hog  Back  Tunnel,  or  in  the  construction 
of  State  Canal  Co.  1'  (copy  of  said  bill  is 
hereto  attached);  and  whereas,  doubts  exist 
as  to  the  constitutionality  of  said  bill,  if  en- 
acted into  a  law:  Therefore,  be  It  resolved 
by  the  house  of  representatives  that  the 
honorable  supreme  court  of  the  state  of  Col- 
orado be,  and  Is  hereby,  respectfully  request- 
ed to  give  Its  opinion  as  to  the  constitution- 
ality of  said  bill,  If  enacted  Into  a  law,  and 
particularly  to  answer  the  following  ques- 
tions relative  thereto:  (1)  Can  the  state  of 
Colorado,  In  Its  sovereign  capacity,  be  held 
legally  liable  for  any  damages  which  may 
accrue  to  any  person,  corporation,  or  associa- 
tion by  reason  of  or  the  result  of  any  of  the 
acts  of  any  of  the  officers  or  agents  of  the 
said  state?  (2)  If  the  state  in  its  sovereign 
capacity  can  be  held  so  legally  liable,  Is  it 
within  the  province  of  the  legislature  to  de- 
termine the  nature  and  amount  of  such  dam- 
ages, or  should  the  question  of  such  dam- 


ages be  first  determined  by  some  jofidal 
tribunal  in  accordance  with  the  prortefci  ef 
section  15  of  article  2  of  the  constitntiao  of 
the  state  of  Colorado?  (3)  Would  such  hQ, 
if  enacted  Into  a  law,  be  in  violation  of  ac- 
tion 34,  article  5,  of  the  constitution  of  n* 
state  of  Colorado,  providing  that  no  appro- 
priation shall  be  made  for  charitable,  indus- 
trial, or  educational-  purposes,  to  any  person, 
corporation,  or  community,  not  under  the  ab- 
solute control  of  the  state,  nor  to  any  deaoav 
inational  or  sectarian  institution  or  associa- 
tion? (4)  Would  such  bill,  if  enacted  into  a 
law,  be  in  violation  of  subdivision  24  of  sec- 
tion 25  of  article  5  of  the  constitution  of  tfc? 
state  of  Colorado?  (5)  Would  such  bin.  if  ea- 
acted  Into  a  law,  be  hi  violation  of  section  2* 
of  article  5  of  the  constitution  of  the  state  of 
Colorado,  providing  that  no  bill  shall  be 
passed  providing  for  the  payment  of  say 
claim  made  against  the  state  without  pre- 
vious authority  of  law?" 

The  attached  bill  recites  the  paasage  of  u 
act  by  the  Ninth  general  assembly  directing 
the  board  of  penitentiary  commissioners  t< 
make  a  careful  examination  for  the  purpe* 
of  ascertaining  whether  the  building  owned 
by  the  Benedictine  Sisters  at  Canon  City 
was  damaged  by  the  state,  as  it  was  alleged, 
in  blasting  for  the  construction  of  a  state 
ditch  at  that  place;  and,  if  the  result  ot 
such  examination  satisfied  them  that  the 
damage  had  been  caused  by  the  state,  to  re- 
pair said  building,  and  put  it  in  as  good  con- 
dition as  It  was  before;  and  if,  in  their  jodg- 
ment,  to  accomplish  that  object.  It  seenni 
best  to  tear  down  said  building,  and  build  i 
new  one  in  place  thereof,  they  were  instrsc*- 
ed  to  do  so.  Said  act  also  included  an  ap- 
propriation for  carrying  out  its  provokes. 
It  is  further  recited  that  the  board  made 
such  examination,  and  that  the  result  of  ft 
satisfied  them  that  such  damage  had  been 
caused  by  the  state,  and  that  It  was  best  to 
tear  down  the  old  building,  and  build  a  sew 
one  hi  Its  place.  Work  was  begun  on  u* 
new  building,  and  had  proceeded  as  far  as 
the  foundation,  when  it  was  discovered  that 
there  was  no  money  in  the  state  treasury 
for  the  purpose  of  further  continuing  the 
work,  and  there  it  was  stopped.  The  bill 
now  pending  directs  the  same  board  to  pro 
ceed  with  the  construction  of  the  boOdlng. 
and  carries  with  It  an  appropriation  for  such 
purpose. 

H.  Rlddell,  amicus  curiae,  for  the  bin.  By- 
ron L.  Carr,  Atty.  Gen.,  against  the  bill. 

PER  CURIAM.  After  as  careful  and  ft* 
an  investigation  as  we  have  been  able  t» 
give,  we  answer  that  none  of  the  provtstona 
of  the  constitution  referred  to  will  be  violated 
by  the  enactment  into  law  of  the  bill  in  qaea- 
tion.  We  recognize  the  doctrine  that,  with- 
out constitutional  or  legislative  authority,  the 
state  in  its  sovereign  capacity  cannot  b» 
sued.  No  such  authority  exists  hi  this  state 
This  being  so,  no  liability  upon  contract  tr 


Digitized  by 


I 


Colo.)  IN  BE  RELIEF  BILLS.  1089 


tort,  if  any  there  be,  can  be  enforced  against 
the  state  in  any  of  its  courts.  But  section  5 
of  article  2  of  the  constitution  provides  that 
private  property  shall  not  be  taken  for  pub- 
lic use  without  just  compensation.  This  bill 
recites  that  the  state,  in  the  prosecution  of  a 
public  improvement,  has  taken  private  prop- 
erty without  paying  any  compensation.  There 
being  no  other  way  whereby  the  value  of 
the  property  taken  can  be  ascertained  or 
paid,  it  is  clearly  competent  for  the  legisla- 
ture to  agree  with  the  owner  upon  the 
amount  which  the  state  shall  pay,  and  to 
make  an  appropriation  for  that  purpose. 
Were  the  law  otherwise,  the  state  might 
forcibly  take  private  property  for  its  use, 
and  refuse  or  neglect  to  make  provision  for 
the  payment  of  its  value,  and  thus  annul  the 
constitutional  provision  under  which,  and  un- 
der which  only,  can  It  take  private  property 
against  the  owner's  consent  The  mere  fact 
that  the  association  or  institution  for  whose 
benefit  this  appropriation  is  made  is  or  may 
be  sectarian  does  not  make  the  appropriation 
one  which  the  constitution  inhibits.  The  ap- 
propriation for  such  institution  is  made,  not 
as  a  gift,  or  for  its  support  or  maintenance, 
but  for  the  payment  for  property  which  be- 
longed to  the  association,  and  which  was 
taken  by  the  state  for  a  public  use. 


(21  Colo.  52) 

In  re  RELIEF  BILLS. 
(Supreme  Court  of  Colorado.  March  14,  1895.) 
Constitutional  Law— Appropriations  for  Des- 
titute Farmers. 
Const  art.  5,  §  34,  providing  that  "no  ap- 
propriation shall  be  made  for  charitable,  indus- 
trial, educational  or  benevolent  purposes,  to  any 
person,  corporation,  or  community  not  under  the 
absolute  control  or  the  state."  prohibits  an  ap- 
propriation for  the  relief  of  destitute  farmers  in 
certain  counties  of  tne  state. 

Opinion  of  the  supreme  court,  upon  request 
of  the  governor,  relative  to  the  constitutional- 
ity of  house  bill  No.  67,  providing  for  an  ap- 
propriation for  the  relief  of  settlers  in  cer- 
tain counties  of  the  state. 

The  opinion  of  the  court  was  delivered  in 
response  to  the  following  communication  and 
Interrogatory  propounded  by  the  governor: 

To  the  Honorable  the  Supreme  Court  of 
Colorado: 

Whereas,  section  3  of  article  6  of  the  con- 
stitution of  the  state  of  Colorado,  as  amend- 
ed, provides  that  the  supreme  court  shall 
give  its  opinion  upon  important  questions, 
upon  solemn  occasions,  when  required  by  the 
governor;  and  whereas,  a  certain  house  bill, 
number  67,  has  been  passed  by  both  houses 
of  the  Tenth  general  assembly,  an  exact  copy 
of  which  is  hereto  attached,  and  has  been 
presented  to  me,  in  due  course,  for  my  ap- 
proval or  disapproval,  as  governor;  and 
whereas,  upon  reading  and  examining  said 
bill,  it  appears  to  me  that  the  same  may  be 
unconstitutional,  and  there  is  such  grave 
doubt  as  to  its  constitutionality  that  it  be- 
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comes  my  duty,  on  my  oath,  to  be  fully  ad- 
vised before  acting;  and  whereas,  the  hon- 
orable attorney  general  has,  to  the  honorable 
house  of  representatives,  of  date  February 
4th,  given,  upon  request,  his  opinion  as  to 
said  bill,  while  under  consideration  in  that 
body,  that,  if  enacted  into  a  law,  It  would 
be  unconstitutional  and  void,  an  exact  copy 
of  which  opinion  is  hereto  attached;  and 
whereas,  said  bill  seems  to  be  obnoxious  to 
article  5,  8  34,  of  the  constitution  (page  247, 
$  357,  Mills'  Ann.  St),  and  to  article  5,  §  32,  of 
the  said  constitution  (page  246,  §  355,  Mills' 
Ann.  St.);  and  whereas,  it  Is  by  me  consid- 
ered that  the  questions  raised  by  and  in- 
volved in  the  foregoing  premises  are  impor- 
tant, and  the  occasion  solemn:  Therefore,  I, 
Albert  W.  Mclntire,  governor  of  Colorado, 
do  hereby  respectfully  require  you,  the  hon- 
orable supreme  court  of  Colorado,  to  give 
your  opinion  upon  the  following  question: 
Is  house  bill  No.  67  obnoxious  to  article  5, 
$  34,  or  to  article  5,  8  32,  of  the  constitution 
of  this  state? 

Very  respectfully, 

ALBERT  W.  McINTIRE, 
Governor  of  Colorado. 
Done  at  Denver,  March  8th,  1895. 

J.  S.  Carnahan,  J.  F.  Vaile,  and  Charles 
Hartzell,  amid  curiae,  for  the  bilL  Byron 
L.  Carr,  Atty.  Gen.,  against  the  bill. 

PER  CURIAM.  The  bill  submitted  with 
the  foregoing  interrogatory  propounded  by 
his  excellency,  the  governor,  Is  entitled  "A 
bill  for  an  act  to  provide  for  the  assistance 
of  agricultural  development  and  the  relief  of 
the  settlers  In  certain  counties  of  the  state, 
and  to  appoint  a  commission  to  carry  out  the 
provisions  hereof."  Section  1  makes  an  ap- 
propriation out  of  the  state  treasury  of  $32,- 
250  for  the  assistance  of  the  fanners  In  cer- 
tain counties  named  therein,  and  specifies  the 
amount  to  be  distributed  in  each  county. 
Section  2  provides  that  the  state  treasurer 
shall  draw  warrants  for  these  amounts, 
which  warrants  are  to  be  payable  to  the 
commissioners  of  the  respective  counties. 
Section  3  provides  that  the  money  shall  be 
used  for  the  purchase  of  seed  and  grain,  and 
that  no  more  than  $20  in  value  shall  be  sup- 
plied to  any  one  individual,  and  designates 
the  manner  in  which  applications  shall  be 
made,  and  the  conditions  under  which  relief 
may  be  granted.  By  section  4  the  several 
boards  of  county  commissioners  mentioned 
are  required  to  report  to  the  state  auditor, 
giving  credit  for  the  amount  of  money  re- 
ceived by  each  county,  and  the  amount  of 
seeds  and  grains  purchased  and  distributed, 
with  the  cost  of  the  same.  Section  5  requires 
the  treasurers  of  the  counties  named  to  give 
a  special  bond  for  the  faithful  performance 
of  the  duties  imposed  by  the  act  and  pro- 
hibits the  payment  of  money  by  the  state  to 
any  such  treasurer  until  such  bond  be  given. 

The  bill  is,  in  the  main,  for  the  aid  of  cer- 
tain farmers  located  In  the  eastern  part  of 
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the  state,  in  what  is  commonly  known  as 
the  "Rain-Belt  Region."  These  farmers  were 
induced  to  locate  in  the  territory  designated 
under  the  belief  that  the  rainfall  had  In- 
creased from  year  to  year  until  the  precipita- 
tion was  sufficient  for  the  growing  of  crops 
without  irrigation.  Experience  has,  how- 
ever, demonstrated  the  fallacy  of  this  propo- 
sition. The  rainfall  In  the  locality  in  ques- 
tion, always  slight,  was  unusually  small  dur- 
ing the  season  of  1894.  It  is  a  matter  of 
common  knowledge,  of  which  the  court  will 
take  judicial  notice,  that  during  the  growing 
season  of  that  year  this  territory  was  strick- 
en with  a  severe  drought,  which  withered 
and  destroyed  all  crops,  thereby  reducing  the 
people  to  destitution  and  want  This  unfor- 
tunate condition,  resulting,  as  it  has,  from  cir- 
cumstances over  which  the  settlers  had  no 
control,  appeals  strongly  to  all  philanthropic 
citizens.  Conceding  that  the  case  is  one  of 
unquestioned  merit,  and  recognizing  the  ab- 
solute power  of  the  legislative  branch  of  the 
government  over  appropriations,  except  as 
such  power  is  limited  by  the  constitution,  the 
sole  question  presented  for  our  determina- 
tion is,  is  the  bill  in  question  within  the 
power  of  the  legislature  to  enact? 

Upon  the  invitation  of  the  court,  a  number 
of  friends  of  the  measure  have  favored  us 
with  brief  oral  arguments  in  its  support. 
The  attorney  general  also  appeared,  by  re- 
quest of  the  court,  this  officer  contending 
that  the  bill  was  unconstitutional.  Upon  this 
hearing  only  two  decisions  were  called  to 
our  attention,  as  applicable  to  the  matter  un- 
der consideration,  via.  State  v.  Nelson  Co.,  1 
X.  D.  88,  45  N.  W.  33;  State  v.  Osawkee  Tp., 
14  Kan.  418.  The  former  case  is  strongly  re- 
lied upon  by  the  promoters  of  the  present 
legislation.  That  case  evidently  received  the 
careful  consideration  of  the  court  The  opin- 
ion is  an  exhaustive  and  able  presentation  of 
the  questions  discussed,  but,  unfortunately 
for  us,  those  questions  are  not  the  same  as, 
or  similar  to,  the  questions  presented  under 
our  constitution.  The  act  under  consideration 
in  that  court  authorized  the  several  counties 
of  the  state  to  issue  bonds  for  the  relief  of 
settlers;  the  bonds  to  be  sold,  and  proceeds 
invested  in  seed  grain  for  the  benefit  of  the 
farmers  in  the  drought-stricken  portions  of 
the  state.  The  grain  was  not  to  be  supplied 
as  a  donation,  but  promissory  notes,  secured 
upon  real  estate,  were  to  be  taken  In  pay- 
ment for  the  same.  The  contention  was  that 
the  act  was  unconstitutional— First,  because 
the  tax  made  necessary  by  the  statute  was  for 
a  private,  and  not  a  public,  purpose;  sec- 
ond, that  the  act  was  in  violation  of  section 
185  of  the  state  constitution,  which  section 
reads  as  follows:  "Neither  the  state  nor  any 
county,  city,  township,  town,  school  district 
or  any  other  political  subdivision  shall  loan 
or  give  its  credit  or  make  donations  to  or  in 
aid  of  any  individual,  association  or  corpora- 
tion, except  for  necessary  support  of  the  poor, 
nor  subscribe  to  or  become  the  owner  of  the 


capital  stock  of  any  association  or  corporation, 
nor  shall  the  state  engage  In  any  work  of 
internal  improvement  unless  authorized  by  a 
two-thirds  vote  of  the  people."  Const  N.  D. 
f  185.  The  first  of  the  questions  presented 
was  decided  in  the  affirmative,  the  court  hold- 
ing that  the  tax  was  for  a  public  purpose. 
It  was  further  held  that  the  tax  came  within 
the  exception  of  the  constitutional  provision, 
It  being  a  tax  for  "the  necessary  support  of 
the  poor."  In  the  case  of.  State  v.  Osawkee 
Tp.,  supra,  a  different  conclusion  was  reached 
upon  the  first  proposition.  The  act  considered 
was  "An  act  authorizing  townships  to  issue 
bonds  for  relief  purposes."  It  provided  for 
the  issuance  of  bonds,  and,  indirectly,  for 
the  levy  of  taxes  in  payment  of  the  same.  It 
was  declared  unconstitutional,  as  by  its  terms 
the  public  revenue  to  be  raised  by  taxation 
was  to  be  applied  to  the  farming  industry; 
the  court  holding  that  this  was  a  private,  as 
distinct  from  a  public,  purpose,  and  that  taxes 
could  not  be  levied  for  the  former.  The  opin- 
ion was  written  by  Mr.  Justice  Brewer,  now 
of  the  supreme  bench  of  the  United  States,— 
a  jurist  whose  learning  and  ability  are  univer- 
sally conceded.  While,  in  the  two  cases  cited, 
the  question  of  whether  the  tax  was  one  for 
public  or  private  purposes  is  ably  discussed 
upon  reason  and  authority,  conflicting  de- 
cisions are  reached.  Moreover,  neither  these 
cases,  nor  those  cited  by  either  court  in  sup- 
port of  the  conclusions  reached,  are  of  any 
particular  aid  in  the  solution  of  the  consti- 
tutional question  principally  relied  upon  in 
this  case;  the  provision  specially  called  to 
our  attention  not  appearing  in  either  of  the 
states  mentioned,  and  hence  not  considered 
by  either  the  Kansas  or  North  Dakota  courts. 
It  reads:  "No  appropriation  shall  be  made 
for  charitable,  industrial,  educational  or  ben- 
evolent purposes,  to  any  person,  corporation, 
or  community  not  under  the  absolute  control 
of  the  state,  nor  to  any  denominational  or 
sectarian  institution  or  association."  Section 
34,  art.  5,  Const  This  provision  is  totally 
dissimilar  from  those  under  consideration  by 
either  the  Kansas  or  Dakota  courts.  In  fact, 
similar  provisions  exist  in  but  few  of  our 
sister  states,  and  in  none  are  we  able  to  find 
any  decisions  upon  the  question.  The  friends 
of  this  bill  contend  that  the  words  of  section 
34,  "not  under  the  absolute  control  of  the 
state,"  relate  back,  and  qualify  the  word 
"appropriation";  that  the  appropriation,  to  be 
valid,  must  be  under  the  absolute  control  of 
the  state.  The  attorney  general,  on  the  con- 
trary, contends  that  such  qualifying  words 
refer  only  to  "corporation  or  community." 
According  to  his  view,  the  corporation  or 
community  receiving  aid  must  be  under  the 
absolute  control  of  the  state.  The  word  "com- 
munity," as  used  in  this  section,  it  is  claimed, 
means  a  society  of  people,  having  common 
rights,  privileges,  or  interests,  either  political 
or  ecclesiastical,  and  that  it  does  not  apply 
to  any  particular  neighborhood  or  section  of 
country. 
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In  our  judgment,  the  construction  contend- 
ed for  by  the  friends  of  this  bill  should  not 
be.  Indulged— First,  for  the  reason  that,  un- 
der the  ordinary  and  .usual  rule  of  construc- 
tion, the  qualifying  words,  "not  under  the 
absolute  control  of  the  state,"  should  be  held 
to  refer  to  the  first  preceding  subject  to  which 
they  can  be  consistently  applied,  to  wit,  "per- 
son, corporation,  or  community,"  rather  than 
to  be  carried  back  to  the  word  "appropria- 
tion"; second,  no  sufficient  reason  appears 
for  requiring  the  appropriation  to  be  under  the 
absolute  control  of  the  state,  while  there  are 
strong  arguments  In  favor  of  limiting  the 
beneficiaries  to  those  Institutions  and  associa- 
tions under  state  control.  An  examination  of 
the  proceedings  of  the  constitutional  conven- 
tion with  reference  to  this  section,  in  the 
light  of  the  facts  as  they  then  existed,  fur- 
nishes a  strong,  if  not  a  conclusive,  argument 
In  support  of  the  conclusion .  Indicated.  The 
section,  as  first  introduced,  reads  as  fol- 
lows, without  the  parenthetical  clause:  "No 
appropriation  shall  be  made  for  charitable, 
educational  or  benevolent  purposes  to  any 
person  or  community  [not  under  the  absolute 
control  of  the  state]  nor  to  any  denomination- 
al or  sectarian  Institution,  corporation  or  asso- 
ciation." The  words  In  brackets,  "not  under 
the  absolute  control  of  the  state,"  were  In- 
serted as  an  amendment  to  the  provision  as 
originally  drafted.  This  amendment  was  es- 
sential in  order  that  the  state  might  support 
the  educational  and  other  institutions  estab- 
lished and  fostered  by  the  territorial  govern- 
ment There  being  no  disposition  to  with- 
hold state  aid  from  these  Institutions,  the 
amendment  became  necessary  In  order  that 
such  aid  might  be  extended  in  the  future.  It 
is  clear  that  the  section,  as  originally  pre- 
pared, absolutely  prohibited  the  state  from 
extending  aid  for  charitable,  educational,  or 
benevolent  purposes;  and  it  seems  equally 
clear  that  the  amendment  was  not  for  the 
purpose  of  changing  the  original  intent  of  the 
section,  except  in  so  far  as  the  same  became 
necessary  to  authorize  the  support  of  those 
persons,  corporations,  etc.,  which  were  then, 
or  might  in  the  future  be  brought,  under  the 
control  of  the  state.  We  find  the  principle 
underlying  this  bill  condemned  by  our  con- 
stitution as  unsafe  and  dangerous.  It  would 
permit  relief  to  the  silver  miner  whose  oc- 
cupation has  been  destroyed  by  hostile  leg- 
islation of  congress,  to  the  mechanic  who  has 
lost  his  tools,  to  cities  consumed  by  fire,  and 
to  a  railroad  company  whose  road  has  been 
destroyed  by  an  act  of  God.  And,  however 
strongly  the  unfortunate  condition  of  these 
farmers  may  appeal  to  the  members  of  this 
court,  as  Individuals,  as  judges  sworn  to  sup- 
port the  constitution  the  question  presented 
Is  one  purely  of  constitutional  law.  We  think 
It  Is  clear  that  the  state  cannot,  in  Its  sov- 
ereign capacity,  extend  aid  for  charitable,  in- 
dustrial, educational,  or  benevolent  purposes 
to  any  person,  corporation,  or  community, 
unless  such  person,  corporation,  or  commun- 


ity Is  under  the  absolute  control  of  the  state, 
and  that  the  appropriation  attempted  to  be 
authorized  by  the  bill  under  consideration  is 
forbidden  by  section  34  of  article  5  of  our 
state  constitution.  We  have  not  reached  this 
conclusion  without  much  reluctance.  The 
condition  of  the  people  sought  to  be  benefited 
by  this  act  appeals  to  all  to  overlook  the 
rules  and  principles  established  by  our  state 
constitution,  but  the  question  presented  must 
be  determined  by  the  court  without  refer- 
ence to  the  hardships  the  conclusion  may 
work  In  Individual  cases. 


(tl  Colo.  74) 

PORTER  v.  GRADY. 

(Supreme  Court  of  Colorado.    April  1,  1895.) 

Pleading— General  Denial—  Effect  or  Spboif- 
IC  Denials  — Fokkclosuke  or  Mortgage— Sec- 
ond Mortgagee  as  Defendant— Equity— Juby 
Trial. 

1.  A  general  denial  is  not  limited  by  specific 
denials,  not  inconsistent  therewith,  so  that  the 
insufficiency  of  the  specific  denials  will  render 
the  answer  insufficient. 

2.  In  a  foreclosure  suit  it  is  error  to  dismiss 
a  cross  complaint,  whereby  a  defendant  claims 
that  his  mortgage  lien  is  prior  to  plaintiff's, 
merely  because  his  lien  is  inferior,  as  he  is  en- 
titled to  satisfaction  of  his  mortgages  from  the 
surplus  after  payment  of  plaintiff's  lien. 

.  3.  In  an  action  for  the  foreclosure  of  a 
mortgage,  the  court  may  summon  a  jury  to  an- 
swer a  question  of  fact,  the  verdict  in  such  a 
case  being  merely  advisqry. 

Error  to  Yuma  county  court 

Action  by  J.  Douglas  Grady  against  James 
D.  Porter  and  others  to  foreclose  a  mortgage. 
From  a  decree  foreclosing  plaintiff's  mort- 
gage, and  dismissing  defendant  Porter's 
cross  complaint,  the  latter  brings  error.  Re- 
versed. 

J.  Douglas  Grady,  the  defendant  in  error, 
brought  an  action  to  foreclose  a  mortgage 
upon  certain  real  estate,  executed  by  one 
Wickllff  Newell  on  the  29th  day  of  Novem- 
ber, 1887,  and  given  to  secure  a  promissory 
note  of  even  date  therewith  for  the  sum  of 
$535,  payable  May  29,  1888.  This  mortgage 
was  recorded  on  the  29th  day  of  December, 
1887.  The  plaintiff  in  error,  James  R.  Por- 
ter, was  made  a  party  defendant,  and  an- 
swered by  a  general  denial,  and  filed  a  cross 
complaint  setting  forth  a  mortgage  upon  the 
same  property,  executed  by  said  Newell  on 
the  26th  of  November,  1886,  to  secure  a  cer- 
tain promissory  note  of  even  date  therewith, 
for  the  sum  of  $319,  payable  on  or  before 
January  1,  1888.  This  mortgage  was  record- 
ed on  the  10th  day  of  March,  1888.  He  fur- 
ther averred:  "That,  at  date  prior  to  the 
said  mortgage  in  the  said  complaint  men- 
tioned, the  said  defendant  Newell  advised 
the  said  plaintiff  of  the  giving  of  the  said 
mortgage  by  the  defendant  Newell  to  the 
said  defendant  James  R.  Porter;  that,  at  the 
said  time  of  the  giving  of  the  said  mortgage 
to  him,  the  said  plaintiff,  as  in  the  complaint 
is  alleged,  well  knew  of  the  giving  of  the 
said  mortgage  to  the  said  defendant  Porter." 
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For  replication  to  this  cross  complaint,  plain- 
tin*  filed  general  denial,  and  specifically  de- 
nied the  allegation  that  at  the  time  of  the 
execution  and  delivery  of  plaintiff's  mort- 
gage Newell  advised  him  of  the  existence  of 
the  note  and  mortgage  described  in  the  cross 
complaint;  and  also  specifically  denied  that 
he  then  or  theretofore  had  knowledge  or 
means  of  knowledge  from  any  of  said  defend- 
ants, or  from  any  other  source  whatever,  of 
said  mortgage.  Newell  filed  no.  answer  to 
Porter's  cross  complaint.  Upon  these  plead- 
ings Porter  moved  for  judgment,  which  was 
denied.  The  cause  coming  on  for  trial,  the 
court  of  its  own  motion  summoned  a  jury  of 
12  to  try  the  question  of  fact  whether  Grady, 
at  the  time  of  taking  his  mortgage,  had 
knowledge  of  the  existence  of  the  mortgage 
theretofore  given  to  Porter,  The  jury  re- 
fused to  deliver  up  the  verdict  until  their 
fees  had  been  paid.  Both  parties  refusing  to 
pay  the  fees,  the  Jury  was  discharged,  and 
the  court,  upon  the  evidence  Introduced, 
found  that  the  plaintiff  did  not  have  knowl- 
edge of  the  existence  of  the  Porter  mortgage 
at  the  time  of  the  executipn  and  delivery  of 
the  mortgage  to  him,  and  ordered  "that  all 
costs  occasioned  by  the  said  James  R.  Por- 
ter's cross  bill  herein  be  taxed  to  the  said 
James  R.  Porter,  including  the  Jury  fee  here- 
in, and  that  the  cross  bill  be  dismissed." 
The  journal  entry  further  recites  that  "this 
cause  coming  on  to  be  heard  as  between  the 
said  J.  Douglas  Grady,  plaintiff  herein,  and 
WIckliff  Newell,  defendant,  *  *  *  the 
defendant  Wickliff  Newell  made  default,  and 
the  court  *  *  *  orders  that  judgment 
be  rendered  against  Wickliff  Newell,  and  In 
favor  of  J.  Douglas  Grady,  for  the  sum  of 
$035.91,  and  attorney's  fee.*  taxed  at  $80.25, 
and  all  costs,  *  •  *  and  that  the  mort- 
gage herein  foreclosed  be  decreed  to  be  the 
prior  and  superior  lien,  •  •  *  and  the 
property  sold,  •  *  •  and  that  special  ex- 
ecution issue  for  the  sale  of  said  property, 
and  that  general  execution  issue  for  any  bal- 
ance." 

Rogers  &  Stair,  for  plaintiff  in  error. 
Muntzing  &  Barnes  and  W.  E.  Beck,  for  de- 
fendant in  error. 

GODDARD,  J.  (after  stating  the  facts). 
The  evidence  introduced  upon  the  trial  was 
not  preserved  by  a  bill  of  exceptions,  and 
our  review  is  therefore  limited  to  the  record 
proper.  The  foregoing  statement  sufficiently 
presents  the  rulings  upon  which  error  is  as- 
signed. These  may  be  summarized  under 
three  heads:  First,  that  the  court  erred  in 
denying  motion  for  judgment  upon  the  plead- 
ings; second,  in  dismissing  the  counterclaim; 
third,  in  summoning  a  jury  of  12  on  its  own 
motion,  to  try  the  Issue  of  fact.  In  support 
of  the  first  proposition,  it  is  contended  by 
plaintiff  in  error  that  the  specific  denials  in 
the  replication  to  his  cross  complaint  limited 
the  general  denial,  and,  being  in  themselves 
'nsumcient  to  put  in  issue  the  question  of 


notice,  that  notice  was  thereby  admittel 
This  claim  we  think  is  without  merit.  Tie 
specific  denials  in  no  sense  admit  any  f*n  • 
alleged  in  the  complaint,  and.  white  unneces- 
sary, they  were  not  inconsistent  with  Vat 
general  denial,  nor  did  they  in  any  majiiKr 
limit  its  force  or  effect  The  question  of  no- 
tice was  put  in  issue  by  the  pleadings,  and 
the  motion  for  judgment  thereon  was  prop- 
erly denied.  The  testimony  introduced  upon 
the  trial  not  having  been  preserved  by  a  bill 
of  exceptions,  we  must  assume  that  the  evi- 
dence was  sufficient  to  sustain  the  finding  at 
the  court  below  that  Grady's  mortgage  was 
a  prior  Hen  to  that  of  Porter.  The  second 
objection  Is  well  taken.  It  is  clear  that  tie 
court  erred  in  dismissing  the  cross  complaint 
The  plaintiff  in  error  was  entitled  thereon  to 
relief  against  his  codefendant,  Newell,  and 
to  have  his  mortgage  adjudged  a  second  lien 
upon  the  real  estate  In  question,  and  to  hare 
the  surplus,  If  any,  derived  from  its  sale, 
after  satisfying  the  prior  lien  of  defendant 
in  error,  applied  towards  the  satisfaction  of 
his  claim. 

It  is  unnecessary  to  discuss  the  third  qoe* 
tlon  presented,  since  the  right  of  the  conn 
to  call  a  jury  to  answer  questions  of  fart  in 
chancery  cases  is  too  well  settled  to  admit  at 
controversy;  and  we  know  of  no  rule  that 
limits  the  court  in  calling  a  full  jury  for  that 
purpose;  and,  furthermore,  the  verdict  of  the 
jury  in  such  case  being  merely  advisory,  the 
court  may  disregard  it,  and  decide  the  issoe 
of  fact  for  Itself,  on  the  evidence  produced 
The  Judgment  must  be  reversed,  and  the 
cause  remanded,  with  directions  to  the  court 
below  to  reinstate  the  cross  complaint  of 
plaintiff  In  error,  and  to  grant  him  the  reBef 
he  is  entitled  to  thereon  as  against  his  code- 
fendant,  Newtll,  and  decree  to  him  the  sbp- 
plus,  if  any,  derived  from  the  sale  of  thf 
mortgaged  premises,  after  satisfying  there- 
from the  prior  lien  of  defendant  In  eiror. 
The  plaintiff  In  error  having:  failed  to  mak» 
Newell  a  party  to  the  proceeding,  and  the 
defendant  In  error  being  entitled  to  the  de- 
cree in  his  favor,  the  cost  in  this  court  mast 
be  assessed  against  plaintiff  in  error.  Re- 
versed and  remanded. 


REYNOLDS  v.  CAMPLING?  * 
(Supreme  Court  of  Colorado.     April  X,  1885.) 

Appeal—Bill  of  Exceptions  — Sbttlkmexi  in 

Signing. 

1.  A  bill  of  exceptions  embracing  the  tt+ 
timony  as  prepared  by  the  appellant  s  prifite 
stenographer  is  a  sufficient  compliance  wit* 
Code  1887,  §  385,  and  it  is  error  for  the  conrt 
to  refuse  to  sign  and  seal  it  because  of  ita  r*i 
having  been  prepared  by  the  official  stenogt* 
pher,  where  the  appellee  neglects,  upon  the  ap- 
pellant's suggestion,  to  file  counter  affidavits  w 
those  filed  in  support  of  the  bill. 

2.  A  motion  to  dismiss  the  appellant!  Wl 
of  exceptions  because  not  properly  prepared  «nil 
be  denied  where  it  is  not  insi8ted  upon  until  m\ 
months  after  submission  of  the>  rase  and  after 
the  parties  have  filed  their  respective'  brief*. 
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Appeal  from  district  court,  Otero  county. 

Action  between  A.  E.  Reynolds  and  Mary 
B.  Campling.  Prom  the  judgment,  Reynolds 
appeals.  Motion  to  strike  out  bill  of  excep- 
tions. Overruled. 

The  appellee  moves  to  strike  the  bill  of  ex- 
ceptions from  the  files  In  this  case.  It  ap- 
pears that  within  the  time  fixed  by  the  court 
for  the  filing  of  the  bill  of  exceptions,  the  ap- 
pellant tendered  to  the  judge  a  bill  Including 
the  transcript  of  the  testimony  as  prepared 
by  the  appellant's  private  stenographer.  At 
the  trial  the  court  stenographer  was  present, 
and  took  down  the  testimony  and  the  rfthigs 
and  decisions  of  the  court  made  during  the 
progress  of  the  trial.  The  district  judge  re- 
fused to  sign  and  seal  the  bill  of  exceptions 
because  the  same  was  not  made  by,  and  did 
not  purport  to  be  a  transcript  of  the  notes  of, 
the  official  stenographer.  Efforts  were  made 
by  the  attorney  for  the  appellant  to  have  the 
Judge  settle  the  bill  of  exceptions  so  tendered, 
and  like  efforts  were  made  to  induce  the  at- 
torney for  the  appellee  to  examine  such  bill, 
and  indicate  any  objection  that  he  had  there- 
to; but  these  efforts,  through  no  fault  of  ap 
pellant,  proved  futile.  Thereupon  the  attor- 
ney for  the  appellant  filed  with  the  clerk  ol 
the  district  court  said  bill  of  exceptions,  sup 
ported  by  affidavits.  He  also  duly  notified 
the  attorney  for  appellee  of  the  filing  of  the 
same,  suggesting  that  the  latter  might  file 
counter  affidavits,  If  he  saw  fit.  The  attor- 
ney for  the  appellee  filed  no  such  countei 
affidavits,  either  In  the  district  court  or  In  the 
supreme  court,  nor  has  he  ever  taken  any 
steps  or  made  any  move  looking  to  a  deter 
mination  and  settlement  of  the  bill  of  excep 
tions  in  this  court  This  motion  to  dismiss 
the  bill"  of  exceptions  was  interposed  after 
the  printed  abstract  of  the  record  was  filed 
In  this  court,  but  before  the  filing  of  any 
briefs.  Thereafter  the  appellant  filed  in  this 
court  his  printed  argument  and  brief,  the  ap- 
pellee filed  her  answer  thereto,  and  a  brief 
in  reply  was  filed  by  the  appellant.  More 
than  six  months  after  the  case  was  thus  sub- 
mitted In  this  court  the  appellee  first  called 
up  her  motion  to  strike  the  bill  of  excep- 
tions from  the  files. 

Tyson  S.  Dines  and  Charles  J.  Hughes,  for 
appellant  A.  F.  Thompson  and  h.  B.  Gib- 
son, for  appellee. 

PER  CURIAM.  We  think  the  motion 
should  be  denied,  for  two  reasons: 

1.  It  was  the  duty  of  the  appellee,  if  the 
bill  of  exceptions,  as  tendered  and  filed,  was 
not  correct  to  file  counter  affidavits  thereto 
in  this  court,  and  require  this  court  to  settle 
the  same,  In  accordance  with  section  385  of 
the  Code  of  1887.  This  was  not  done.  In 
all  respects,  the  appellant  has  complied  with 
section  385;  and  the  bill  of  exceptions  as 
tendered,  in  the  absence  of  any  showing.  In 
the  manner  pointed  out  by  statute,  of  Its  in- 
correctness, we  must  hold  to  be  a  good  and 
true  bin. 


2.  Even  were  this  not  so,  the  appellee,  by 
her  long  silence  and  acquiescence,  cannot 
now  Insist  upon  this  motion  after- the  case, 
for  months,  has  been  at  issue  In  this  court. 

There  Is  no  requirement  of  the  statute,  so 
far  as  we  are  able  to  ascertain,  that  the  bill 
of  exceptions  must  be  prepared  only  by  the 
official  stenographer  of  the  court,  and  that 
none  other  will  be  considered.  However  de- 
sirable it  may  be  that  the  official  stenogra- 
pher shall  do  this  work,  there  Is  no  Impera- 
tive requirement  that  he  shall  do  It;  but,  on 
the  contrary,  section  385  of  the  Code  express- 
ly provides  for  the  filing  of  a  bill  of  excep- 
!  tions  attested  and  proved  as  was  the  bill  to 
which  objection  is  here  urged.  For  these 
reasons  the  motion  will  be  overruled. 


(8.  Colo.  78) 

In  re  TYSON. 
(Supreme  Court  of  Colorado.   March  20,  1895.) 

Habeas  Corpds— When  Lies— Another  Ade- 
quate Rembdt. 
Under  the  act  of  1803.  relating  to  writs 
of  error  in  criminal  cases,  which  provides  that 
one  under  sentence  for  a  capital  offense  may,  for 
cause  shown,  have  a  writ  of  error  to  the  supreme 
court  a  prisoner  convicted  of  murder,  who 
claims  that  the  judgment  of  a  state  court  vio- 
lates his  rights  under  the  constitution  or  laws 
of  the  United  States,  must  seek  his  remedy  by 
writ  of  error,  and  not  by  habeas  corpus  proceed- 
ings. 

Henry  Tyson,  convicted  of  murder,  peti- 
tions for  a  writ  of  habeas  corpus.  Denied. 

N.  Q.  Tanquary,  for  petitioner. 

HAYT,  C.  J.  At  the  April  term,  1889,  of 
the  district  court  of  Arapahoe  county,  peti- 
tioner, Henry  Tyson,  was  convicted  of  mur- 
der of  the  first  degree,  and  sentenced  accord- 
ingly. In  compliance  with  the  terms  of  that 
sentence,  he  was  conveyed  to  the  Colorado 
state  penitentiary  for  execution,  but,  before 
the  week  of  execution  had  arrived,  he  was 
granted  a  reprieve  for  60  days  by  the  govern- 
or, to  the  end  that  the  condition  of  his  mind 
might  be  inquired  into.  In  the  month  of 
October,  1889,  he  was  brought  before  the 
court,  and  a  jury  Impaneled  for  the  purpose 
of  Inquiring  into  his  mental  condition.  At 
the  first  trial  the  jury  disagreed,-  but  at  a 
subsequent  trial  the  petitioner  was  adjudged 
to  be  Insane.  From  said  last-mentioned  date, 
and  until  the  9th  day  of  March,  1895,  he  has 
been  confined  either  in  the  state  peniten- 
tiary or  in  the  state  insane  asylum,  as  an 
insane  prisoner  under  conviction;  but  on  the 
latter  date  he  was  again  brought  before  the 
district  court  of  Arapahoe  county,  In  order 
that  his  then  mental  condition  might  be  in- 
quired of.  This  last  Inquisition  resulted  in 
his  being  adjudged  sane,  upon  the  15th  day 
of  March,  1895,  at  which  time  a  sentence 
of  death  was  pronounced,  to  be  executed 
during  the  week  commencing  April  8,  1895. 
Petitioner,  at  the  time  of  making  this  ap- 
plication, was  confined  in  the  common  jail 
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of  Arapahoe  county,  In  the  custody  of  the 
sheriff,  awaiting  transportation  to  the  state 
penitentiary  at  Canon  City,  the  place  desig- 
nated as  the  place  of  execution  of  the  death 
penalty.  The  crime  for  which  the  accused 
is  under  sentence  was  committed  before  the 
passage  of  the  act  of  April  19,  1889,  which 
act  made  some  changes  as  to  the  time,  place, 
and  other  incidents  pertaining  to  the  inflic- 
tion of  the  death  penalty;  and  the  claim  Is 
that,  as  the  act  in  force  at  the  time  of  the 
commission  of  the  crime  has  been  repealed, 
the  act  of  April  19,  1889,  is  ex  post  facto 
as  to  petitioner,  and  that,  for  this  reason, 
he  is  entitled  to  his  liberty. 

This  is  the  second  application  that  has 
been  made  in  this  case  for  the  discharge  of 
the  prisoner  under  the  habeas  corpus  act. 
The  first  application  was  made  at  the  Sep- 
tember term,  1889.  Upon  that  application  the 
writ  was  granted,  and  the  petitioner  brought 
before  the  court;  but,  after  a  full  hearing, 
it  was  adjudged  that  the  changes  made  by 
the  act  of  1889  were  referable  to  prison  dis- 
cipline, and,  as  such,  were  within  the  power 
of  the  legislature  to  enact,  and  that  the 
changes  were  not  sufficient  to  render  the  act 
ex  post  facto.  The  prayer  of  the  petition 
was,  for  this  reason,  denied,  and  the  pris- 
oner remanded.  In  re  Tyson,  13  Colo.  482, 
22  Pac.  810.  After  that  decision  was  an- 
nounced, the  statute  under  consideration  was 
passed  upon  by  the  supreme  court  of  the 
United  States  In  two  cases,  in  which  Medley 
and  Savage  were  respectively  petitioners. 
134  U.  S.  160,  10  Sup.  Ct  384,  and  134  U.  S. 
170,  10  Sup.  Ct.  389.  In  these  cases  It  was 
held  by  the  court  (Justices  Brewer  and  Brad- 
ley dissenting)  that  the  law  was  ex  post 
facto  as  to  those  offenses  committed  before 
the  passage  of  the  act,  and  the  petitioners 
were  accordingly  discharged,  as  the  result 
of  the  habeas  corpus  proceedings.  The  facts 
stated  in  the  present  petition  are  the  same 
as  those  presented  In  the  former,  with  a 
history  of  the  case  since  the  former  applica- 
tion was  determined.  The  decision  of  the 
United  States  supreme  court  in  the  Medley 
and  Savage  Cases  is  relied  upon  for  the  pur- 
pose of  procuring  the  discharge  of  the  peti- 
tioner. We,  of  course,  recognize  as  binding 
upon  all  courts,  national  and  state,  the  de- 
cision in  the  Medley  and  Savage  Cases;  that 
decision  having  been  based  upon  the  pro- 
vision of  the  United  States  constitution  pro- 
hibiting ex  post  facto  laws,  and  emanating 
from  the  court  of  last  resort  upon  questions 
of  this  character.  It  Is  claimed,  however, 
that  the  doctrine  announced  in  the  Medley 
and  Savage  Cases  has  been  modified  as  the 
result  of  several  decisions  rendered  by  the 
same  tribunal  since  the  announcement  of  the 
opinion  in  the  Medley  and  Savage  Cases;' 
but  while  it  is  true  that  similar  questions 
with  reference  to  the  statutes  of  other  states 
have  been  passed  upon  by  that  court,  and 
although  In  some  of  these  cases  some  por- 
tions of  the  argument  resorted  to  by  the 


court  in  support  of  the  conclusion  reached 
in  the  Medley  and  "Savage  Cases  have  been 
to  some  extent  modified,  the  decision,  in  so 
far  as  the  ex  post  facto  character  of  our 
statute  Is  concerned,  has  not  been  departed 
from  by  the  national  tribunal,  but,  on  the 
contrary,  It  has  been  expressly  recognized 
In  subsequent  cases.  Holden  v.  Minnesota, 
137  U.  S.  483,  11  Sup.  Ct.  143;  McElvaine  v. 
Brush,  142  U.  S.  155,  12  Sup.  Ct  156.  And 
In  the  recent  case  of  Kelly  v.  People,  17  Colo. 
130,  29  Pac.  805,  the  ex  post  facto  character 
of  the  statute,  as  the  same  was  Interpreted 
by,|^ie  supreme  court  of  the  United  States, 
was  expressly  recognized  by  this  court  Kel- 
ly was  convicted  of  murder  of  the  second 
degree  In  the  district  court  of  El  Paso  coun- 
ty, and  sentenced  to  Imprisonment  for  26 
years;  the  judge  presiding  at  the  trial  ex- 
pressly Instructing  the  jury  that  he  could 
not  be  convicted  of  murder  of  the  first  de- 
gree, by  reason  of  the  former  decisions  upon 
the  statute.  In  commenting  upon  this  ac- 
tion of  the  district  Judge,  Mr,  Justice  Elliott, 
in  delivering  the  opinion  of  the  court,  said: 
"In  view  of  these  decisions  of  the  highest 
judicial  tribunal  of  our  country,  the  district 
court  of  El  Paso  county  acted  wisely  in 
charging  the  jury  not  to  convict  Kelly  of  a 
crime  so  heinous  that  he  would  escape  pun- 
ishment altogether."  In  the  Medley  and  Sav- 
age Cases  the  prisoners  were  set  at  liberty 
without  punishment  of  any  kind  or  charac- 
ter; whereas,  If  the  cases  had  been  heard 
upon  writ  of  error  under  the  United  States 
statute,  the  supreme  court  might  have  cor- 
rected the  errors  committed  by  the  trial 
court,  or  have  reversed  the  Judgment,  and 
remanded  the  cases  for  a  new  trial  The 
court's  attention  does  not  however,  seem  to 
have  been  called  to  the  strong  reasons  that 
existed  for  requiring  the  review  to  be  upon 
error,  instead  of  by  the  summary  proceeding 
upon  a  writ  of  habeas  corpus.  If  the  court's 
attention  had  been  called  to  the  form  of 
proceeding  and  the  advisability  of  requiring 
the  prisoners  to  have  made  their  application 
by  writ  of  error,  the  subsequent  decisions 
of  the  court,  we  think,  leave  no  doubt  that 
the  writ  of  habeas  corpus  would  have  been 
denied,  and  the  prisoner  required  to  resort 
to  his  writ  of  error.  This  conclusion  Is,  we 
think,  fully  authorized  by  the  opinion  of 
that  court  in  Re  Frederlch,  149  U.  S.  70. 
13  Sup.  Ct  793,  In  which  it  is  said:  "It  Is 
certainly  the  better  practice,  In  cases  of  this 
kind,  to  put  the  prisoner  to  his  remedy  by 
writ  of  error  from  this  court,  under  section 
709  of  the  Revised  Statutes,  than  to  award 
him  a  writ  of  habeas  corpus;  for,  under  pro- 
ceedings by  writ  of  error,  the  validity  of 
the  judgment  against  him  can  be  called  In 
question,  and  the  federal  court  left  In  a 
position  to  correct  the  wrong,  If  any,  done 
the  petitioner,  and  at  the  same  time  leave 
the  state  authorities  In  a  position  to  deal 
with  him  thereafter,  within  the  limits  of 
proper  authority,  instead  of  discharging  him 
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by  habeas  corpus  proceedings,  and  thereby 
depriving  the  state  of  the  opportunity  of  as- 
serting further  jurisdiction  over  his  person 
In  respect  to  the  crime  with  which  he  is 
charged.  In  some  instances,  as  in  Medley, 
Petitioner,  134  U.  S.  1GO,  10  Sup.  Ct.  384, 
the  proceeding  by  habeas  corpus  has  been 
entertained,  although  a  writ  of  error  could 
be  prosecuted;  but  the  general  rule  and 
better  practice,  in  the  absence  of  special 
facts  and  circumstances,  is  to  require  a  pris- 
oner who  claims  that  the  judgment  of  a 
state  court  violates  his  rights  under  the  con- 
stitution or  laws  of  the  United  States  to  seek 
a  review  thereof  by  writ  of  error,  instead 
of  resorting  to  the  writ  of  habeas  corpus." 
See,  also,  In  re  Wood,  140  U.  S.  278,  11  Sup. 
Ct.  738. 

The  petitioner,  Tyson,  stands  convicted  of 
murder  of  the  first  degree.  No  error  is 
claimed  in  the  proceedings  prior  to  judg- 
ment. We  must  therefore  assume,  for  the 
purposes  of  this  case,  that  his  conviction 
was  in  all  respects  regular  and  proper. 
Should  this  court,  therefore,  or  any  other 
court  having  jurisdiction,  entertain  a  pro- 
ceeding by  habeas  corpus,  and  discharge  the 
prisoner,  he  would  stand  In  the  anomalous 
position  of  having  a  verdict  against  him  for 
murder  of  the  first  degree,  upon  which  ver- 
dict no  sentence  could  be  imposed;  and,  so 
long  as  the  verdict  stood,  he  probably  could 
not  be  tried  for  any  of  the  lesser  offenses 
included  in  the  graver  offense  charged  in  the 
indictment.  If,  however,  the  prisoner  is  rele- 
gated to  his  remedy  by  writ  of  error,  the 
Judgment  of  the  lower  court  may  be  reversed; 
and,  if  the  facts  warrant.lt,  he  may  be  re- 
manded for  a  new  trial  for  some  lower  grade 
of  homicide.  We  note  the  manifest  reluc- 
tance with  which  the  supreme  court  of  the 
United  States  discharged  Medley  and  Savage 
as  the  result  of  the  habeas  corpus  proceed- 
ings. This  Is  apparent  from  the  qualified 
terms  of  the  order  requiring  10  days'  notice 
to  the  attorney  general  of  Colorado  before 
the  final  discharge.  This  notice  could  have 
been  only  for  the  purpose  of  giving  the  state 
an  opportunity  to  proceed  against  the  pris- 
oners for  some  lower  grade  of  homicide,  al- 
though it  was  correctly  assumed  by  the  dis- 
senting judges  that  the  conclusion  of  ttte 
majority  would  result  In  giving  the  prison- 
ers their  full  liberty.  If  the  decision  in  the 
Kelly  Case,  supra,  is  sound,  we  have  no 
doubt  of  the  duty  of  this  court  to  refuse  to 
entertain  the  present  application  by  habeas 
corpus,  and  relegate  the  prisoner  to  his 
remedy  by  writ  of  error.  This  is  In  accord- 
ance with  our  statutes  with  reference  to  the 
writ  of  habeas  corpus  and  writs  of  error  in 
capital  cases.  Gen.  St  1883,  c.  49;  Seas. 
Laws  1893,  p.  128.  In  the  former  act  cer- 
tain restrictions  are  placed  upon  the  issuance 
of  a  second  writ  of  habeas  corpus,  which, 
we  think,  prevent  this  court  from  dischar- 
ging the  prisoner.  Moreover,  the  case  seems 
to  be  fully  provided  for  by  the  act  of  1893, 


entitled  "An  act  In  relation  to  writs  of  error 
in  criminal  cases."  Section  1  of  this  act 
reads:  "Any  defendant  under  sentence  for 
a  capital  offense  may  have  a  writ  of  error  to 
the  supreme  court  upon  filing  in  such  court, 
on  or  before  the  commencement  of  the  week 
of  execution,  a  transcript  of  the  record  in 
the  court  below,  duly  certified,  with  an  as- 
signment of  errors.  In  cases  wherein  a  bill 
of  exceptions  is  necessary  to  a  full  under- 
standing of  the  errors  assigned,  such  bill  of 
exceptions  shall  also  be  filed  with  such  tran- 
script. Thereupon  the  clerk  of  the  supreme 
court  shall  issue  a  writ  of  error  to  the  trial 
court  and  a  supersedeas  to  stay  the  execu- 
tion of  the  sentence  of  death  provided  the 
supreme  court  may,  for  cause  shown,  extend 
the  time  in  which  any  act  herein  required 
is  to  be  performed."  By  this  act  the  peti- 
tioner is  given  a  remedy  by  writ  of  error, 
with  an  absolute  right  to  have  the  judgment 
suspended,  pending  a  hearing  and  determi- 
nation; but,  in  so  far  as  the  method  of  pro- 
cedure is  concerned,  we  are  clearly  of  the 
opinion  that  the  petitioner  has  no  right  to 
have  the  former  decision  of  this  court  re- 
viewed upon  this  application.  Writ  denied. 


(21  Colo.  »3) 

UNION  PAC.  BY.  CO.  v.  DAVIDSON. 

(Supreme  Court  of  Colorado.  April  1,  1895.) 

Mechanic's  Libs  —  Raileoad  Construction  — 
Sbbviob  of  Noticb  on  Owner—  Suit  bt  Sub- 
contractor—Necbssabt  Parties. 

1.  Under  Sess.  Laws  1889,  p.  249,  §  3,  re- 
quiring the  claimant  of  a  lien  for  railway  con- 
struction to  serve  a  statement  on  the  owner  of 
the  property,  his  agent  or  trustee,  service  by 
delivery  to  the  clerk  of  the  superintendent  of 
the  owner  is  insufficient,  in  the  absence  of  evi- 
dence that  the  statement  was  delivered  by  him 
to  the  superintendent. 

2.  In  an  action  by  a  laborer  employed  by  a 
subcontractor  to  enforce  a  mechanic's  Hen,  the 
contractor,  if  service  can  be  had  on  him,  is  a 
necessary  party. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Jasper  Davidson  against  the 
Union  Pacific  Bailway  Company  and  anoth- 
er to  enforce  a  mechanic's  lien.  There  was  a 
judgment  for  plaintiff,  and  the  railway  com- 
pany brings  error.  Beversed. 

This  is  an  action  to  enforce  a  mechanic's 
lien,  which,  if  it  accrued  at  all,  arose  after 
the  amendments  of  the  mechanic's  lien  act 
of  1889  went  into  effect  Davidson,  the  plain- 
tiff, was  employed  by  one  Sipole,  a  subcon- 
tractor, to  do  work  upon  a  railroad  grade  of 
which  the  defendant  railway  company  was 
the  owner.  D.  D.  Streeter  was  the  original 
contractor,  but  was  not  made  a  party  defend- 
ant to  this  action.  Upon  trial  by  the  court, 
a  personal  judgment  for  the  amount  of  the 
claim  was  given  in  favor  of  the  plaintiff 
against  Sipole,  and  a  lien  therefor  adjudged 
against  that  portion  of  the  railway  company's 
grade  upon  which  the  plaintiff  labored.  From 
the  decree  enforcing  this  lien,  the  railway 
company  comes  here  by  writ  of  error,  and 
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assigns  numerous  errors  as  grounds  for  re-  i 
versaL  Only  two  will  be  considered,  as  they 
are  decisive  of  the  case. 

TeUer.  Orabood  k.  Morgan,  for  plaintiff  in 

error. 


CAMPBELL,  J.  (after  stating  the  facts). 
1.  There  was  no  compliance  by  the  plaintiff 
with  that  part  of  section  3,  p.  249,  Sess.  Laws 
1889,  which  requires  the  -claimant  of  a  lien 
to  serve  upon  the  owner  of  the  property,  his 
agent  or  trustee,  a  copy  of  the  statement  of 
lien  at  or  l>efore  the  time  when  he  files  the 
same  with  the  county  clerk  and  recorder. 
The  proof  is  that  the  plaintiff  went  to  the 
office  of  Mr.  Choate,  the  superintendent  of  the 
defendant  company,  to  serve  such  copy  upon 
him,  but  the  latter  was  not  in  his  office. 
Thereupon  the  plaintiff  gave  said  copy  to  a 
clerk  in  the  office,  who  promised  to  deliver  it 
to  the  superintendent;  but  there  is  no  evi- 
dence to  show  that  the  promise  was  kept  or 
the  notice  received  by  the  superintendent 
If  it  be  assumed  that  Mr.  Choate  was  the 
agent  or  trustee  of  the  company,  in  respect 
to  this  work  of  grading  (as  to  which  there  is 
no  evidence  at  all),  under  no  construction 
can  it  be  held  that  this  service  of  a  copy  of 
the  Hen  statement  upon  the  clerk  of  the 
superintendent  of  the  defendant  company 
was  such  service  as  the  statute  prescribes. 

2.  It  has  been  held  in  other  Jurisdictions, 
even  In  the  absence  of  a  statute  to  that  effect, 
that  in  actions  to  enforce  the  Hen  of  a  sub- 
contractor arising  under  mechanic's  lien  laws, 
the  contractor  should  be  made  a  party  de- 
fendant The  mere  statement  of  this  rule 
carries  with  it  Its  own  Justification.  The  gen- 
eral scope  of  our  mechanic's  lien  acts  clearly 
contemplates  that  the  contractor  and  all 
claimants  of  Hens  shall  be  made  parties  to 
an  action  brought  to  enforce  a  lien,  and  that 
all  shall  have  their  rights  adjudicated  in  one 
action,  and  protected  and  enforced  in  one 
Judgment  Section  8,  p.  251,  Sess.  Laws 
1889,  declares  that  "any  such  claim  of  any 
sub-contractor  that  shall  be  established  un- 
der this  act  by  the  Judgment  or  decree  of 
court,  shall,  to  the  full  amount  thereof,  be  a 
valid  set-off  in  favor  of  such  owner  and 
against  the  contractor,"  but  not  to  "any 
greater  extent  than  the  contract  price  for  the 
building  or  other  Improvement,  or  total  In- 
debtedness of  the  owner  to  the  contractor  for 
the  whole  work."  We  must  not  suppose  that 
the  legislature  by  this  Intended  that  the 
owner  should  be  entitled,  to  such  set-off 
ngalnst  the  contractor  unless  the  latter  was 
a  party  to  the  action  In  which  his  rights  were 
determined.  In  this  case  service  upon  the 
original  contractor  was  feasible.  He  was  in 
the  county  at  the  time  the  suit  was  instituted, 
and  he  could  easily  have  been  brought  In. 
To  this  effect  Is  the  case  of  Davis  v.  Lumber 
Co.,  2  Colo.  App.  381,  31  Pac.  187. 

For  the  foregoing  reasons,  the  judgment 
should  be  reversed  and  remanded,  with  in- 


structions to  the  district  court  to  set  aside  tSe 
decree  in  so  far  as  it  seeks  to  enforce  a  In 
against  the  property  of  the  defendant  ts3- 
way  company,  and,  as  to  such  rtefcisrtaat.  • 
dismiss  the  action.  Reversed. 


OX  Cm  • 

In  re  HOUSE  BILL  168. 

(Supreme  Court  of  Colorado.    March  U.  UKJ 

Constitutional  Law-o-Apfkofbutios  Bill — Pu- 
baxjtt  or  Subjects. 

1.  The  bill  enacted  as  Act  March  17.  1S9L 
sections  1  and  2  of  which  provide  for  a  perma- 
nent and  continuing  levy  and  appropriation  of  i 
tax  for  certain  state  educational  t— tternsai 
and  section  3  for  the  election  of  a  treasurer  f* 
each  institution,  and  section  4  repealing:  all  in- 
consistent acts,  contains  affirmative  legists*** 
upon  matters  of  snch  a  permanent  nature  as  u 
make  it  a  special,  and  not  a  general,  appropria- 
tion bill. 

2.  Snch  bill,  in  embracing  in  one  act  foar 
institutions  to  which  the  proceeds  of  the  tax 
are  to  be  exclusively  devoted,  contains  foar  (Sa- 
tinet subjects  or  purposes  of  appropriation,  sad 
is  violative  of  Const  art  5,  |  32,  which  jo 
vides  that  all  other  than  general  appropriatxt* 
shall  be  made  by  separate  bills,  each  embrscag 
but  one  subject. 

The  opinion  of  the  court,  aa  to  the  consti- 
tutionality of  the  act  whose  title  is  abort 
given,  is  in  response  to  the  following  pre- 
amble and  resolution: 

"Whereas,  there  has  been  introduced  into 
the  house  of  representatives  of  the  state  of 
Colorado,  and  there  is  now  pending  in  said 
body,  house  bill  No.  168.  a  copy  of  vbJeh 
Is  hereto  attached,  which  bill  provides, 
among  other  things,  for  the  repeal  of  sec- 
tions one  and  three  of  an  act  to  provide  for 
the  assessment,  levy,  and  collection  of  t 
state  tax  for  the  support  and  maintenance 
of  certain  state  educational  institution*,  etc, 
approved  March  17,  1801;  and  whereas,  oat 
of  the  main  arguments  used  in  favor  of  tie 
repeal  of  sold  sections  is  that  section  esc 
of  said  act  is  unconstitutional,  in  that  it  con- 
flicts with  section  32,  article  5,  of  the  con- 
stitution of  the  state  of  Colorado;  sad 
whereas,  if  said  section  one  should  at  any 
time  before  the  expiration  of  the  fiscal  year 
1890  be  declared  unconstitutional,  then  tat 
state  institutions  named  in  said  section 
would  be  left  without  their  proper  support: 
Therefore  be  it  resolved  that  the  honorable 
supreme  court  of  the  state  of  Colorado  ba 
and  is  hereby  requested  to  render  ips  opin- 
ion In  writing  at  the  earliest  possible  date, 
for  the  use  of  this  house,  upon  the  qoestios 
of  the  constitutionality  of  said  section  oat 
of  the  General  Laws.  Approved  March  II. 
1891." 

T.  M.  Robinson,  J.  W.  McCreery,  and  R 
Riddell,  amicis  curiae. 

PER  CURIAM.  It  has  been  the  establish- 
ed practice  of  this  court  not  to  answer  ques- 
tions propounded  by  the  legislature.  If  sort 
questions  affect  private  rights,  or  If  they  d» 
not  relate  to  pending  legislation.    The  quo- 
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tion  above  submitted  relates,  strictly,  not  to 
a  bill  pending  in  the  bouse  of  representa- 
tives, though  it  is  asked  in  connection  with, 
and  as  bearing  upon,  house  bill  No.  168, 
but  It  relates  to  the  constitutionality  of  an 
act  passed  by  the  general  assembly  at  the 
session  of  1891.  But  Inasmuch  as  the  rights 
of  the  public  are  involved,  and  the  interests 
of  the  state  institutions  concerned  are  so 
vitally  affected,  and  the  results  to  them 
would  be  so  disastrous  were,  the  answer 
which  we  feel  constrained  to  give  withheld 
until  after  the  present  session  of  the  legis- 
lature,, we  have  concluded  to  depart  from 
such  practice,  and  answer  the  question  sub- 
mitted! This,  however,  must  not  be  taken 
as  a  precedent  for  the  right  in  general  of 
the  legislature  to  ask  for  information  as  to 
the  constitutionality  of  an  existing  act. 

Section  32  of  article  5  of  our  constitution, 
which  is  the  provision  referred  to,  is  as  fol- 
lows: "The  general  appropriation  bill  shall 
embrace  nothing  but  appropriations  for  the 
ordinary  expenses  of  the  executive,  legisla- 
tive and  Judicial  departments  of  the  state, 
interest  on  the  public  debt,  and  for  public 
schools.  All  other  appropriations  shall  be 
made  by  separate  bills,  each  embracing  but 
one  subject."  The  act  in  question  consists 
of  four  sections:  Section  1  makes  provision 
for  the  levy  of  a  special  tax  for  the  support 
of  the  agricultural  college,  the  state  school  of 
mines,  the  state  normal  school,  and  the  In- 
stitute for  mute  and  blind,  one-sixth  of  a 
mill  to  each.  Section  2  sets  apart  and  ap- 
propriates for  the  exclusive  use  of  each  of 
these  so-called  "educational  institutions"  the 
revenues  derived  from  its  respective  -levy, 
and  authorizes  the  state  auditor  to  draw  his 
warrant  therefor  on  the  state  treasurer  in 
favor  of  the  respective  treasurers  of  these 
four  Institutions  for  the  amount  to  which 
each  is  entitled.  Section  3  provides  for  the 
election  of  a  treasurer  of  each  of  these  in- 
stitutions, and  defines  his  duties.  Section  4 
contains  a  repealing  clause  of  all  previous 
and  inconsistent  acts  upon  the  same  subject. 
It  will  be  observed  that  in  the  title  of  this 
act  there  is  no  mention  made  of  an  appro- 
priation; and  under  the  doctrine  of  this 
court  laid  down  in  Re  Breene,  14  Colo.  401, 
24  Pac.  3,  It  may  be  questioned  if  this  act 
can  be  held  constitutional  under  section  21, 
art.  5,  of  the  constitution.  But  as  our  at- 
tention has  not  been  specifically  called  to 
that  provision,  and  as  we  consider  the  act 
Invalid  for  other  reasons,  we  prefer  to  base 
our  conclusion  upon  the  construction  of  the 
provision  to  which  our  attention  is  called. 

No  authority  directly  in  point  has  been 
found  by  either  the  court  or  the  counsel 
who  have  so  materially  assisted  us  by  their 
labors.  To  sustain  the  constitutionality  of 
this  act,  at  least  four  assumptions  must  be 
made:  First,  that  each  of  the  four  state 
institutions  mentioned  in  the  body  of  the 
act  Is  a  department  or  branch  of  the  public 
schools;   second,  that  appropriations  such 


as  this  act  carries  may  be  made  in  a  general 
appropriation  bill;  third,  that  this  act  may 
properly  be  termed  one  of  the  general  ap- 
propriation bills  of  the  eighth  general  assem- 
bly; and,  fourth,  if  either  of  the  foregoing 
propositions  is  unsound,  that  this  act  is  a 
special  appropriation  bill,— special,  as  distin- 
guished from  general,— and  embraces  but 
one  subject. 

These  four  institutions  are  regarded  by  this 
act  as  educational.    Whether  or  not  they  are 
such,  under  sections  1  and  5  of  article  8  of 
our  constitution,  we  need  not  decide;  but,  for 
the  purposes  of  this  case,  let  it  be  conceded 
that  this  act  properly  classifies  them.  The 
•  same  concession  may  be  made  as  to  the  sec- 
ond assumption  above  stated,  and  will  be  so 
made  without  any  ruling  one  way  or  the  oth- 
er.   One  of  the  remaining  questions,  then,  to 
be  disposed  of  is,  was  this  measure  before  its 
enactment  a  general  appropriation  bill?  The 
general  appropriation  bill  always  has  been, 
I  and  should  be,  to  provide  appropriations  such 
i  as  can  constitutionally  be  included  therein  for 
j  the  period  of  two  years  only.    It  is  a  tem- 
j  porary  measure,  and  must  be  renewed  at  each 
j  session  of  the  legislature.    Nothing  of  a  per- 
j  manent  nature  ought  to  be,  and  under  the  pro- 
I  visions  of  section  32  nothing  of  that  kind  can 
|  be,  embraced  therein.    Here  we  have  in  this 
j  act  a  provision  for  a  permanent  and  continu- 
j  ing  levy  and  appropriation  of  a  tax,  and  a 
!  section  which,  in  detail,  provides  for  the  elec- 
tion of  a  treasurer  of  each  institution,  and 
I  specially  defines  his  duties.     Such  afflrma- 
!  tive  legislation,  while  it  may  not  make  the 
whole  act  invalid,  cannot  be  Included  in  a 
general  appropriation  bill,  nor  can  such  a  bill 
'be  termed  a  "general  appropriation  bill."  See 
People  v.  Spruance,  8  Colo.  307,  6  Pac.  831. 
True  it  is  that  there  may  be,  and  frequently 
are,  passed  at  each  session  of  the  legislature 
two  or  more  bills  carrying  general  appropria- 
tions; but  we  find  upon  examination  of  the 
session  laws  from  the  first  session  of  our  legis- 
lature until  the  present  time  that  those  bills, 
which  may  be  denominated  "general  appro- 
priation bills,"  enacted  early  in  the  session, 
invariably  made  appropriations  to  provide  for 
current  or  ordinary  expenses  to  cover  the  pe- 
riod intervening  between  the  close  of  the  pre- 
vious fiscal  year  and  the  time  when  the  gen- 
eral appropriation  bill  proper  may  be  passed 
at  the  close  of  the  session,  at  which  time,  and 
not  before,  the  legislature  can  know  with  rea- 
sonable certainty  the  probable  amount  of  the 
revenue  which  the  constitutional  rate  of  taxa- 
tion will  yield.    They  were  intended  only  as 
parts  of  the  general  appropriation  bill  to  be 
passed  later,  and  the  amounts  carried  by  all 
constituted  the  general  appropriation  for  the 
two  years. 

But,  even  if  appropriations  for  these  institu- 
tions might  properly  be  made  by  the  legisla- 
ture in  a  general  appropriation  bill,  this  act 
cannot  be  considered  as  having  been  a  general 
appropriation  bill  for  the  reasons  given  above; 
and,  besides,  the  title  of  the  act  shows  that 
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the  general  assembly  did  not  so  consider  It 
The  provisions  for  the  levy  of  the  tax  and  for 
the  election  of  a  treasurer  are  affirmative  mat- 
ters, and  are  not  properly  embraced  within 
a  general  appropriation  bill.  We  hold,  then, 
that  this  bill,  which  merged  into  this  act,  was 
not  a  general  appropriation  bill.  Therefore 
the  bill,  before  Its  passage,  having  been  a 
special  appropriation  bill,  its  validity  is  to  be  • 
determined  by  the  proper  construction  of  sec- 
tion 32.  Sections  21  and  32  of  article  5  of 
our  constitution,  however,  are  both  so  inti- 
mately connected  with  the  qaestion  before  us 
that  they  should  be  considered  together.  Sec- 
tion 21  applies  to  all  bills  except  the  general 
appropriation  bill.  It  provides  that  no  bill, 
with  the  exception  of  the  general  appropria- 
tion bill,  shall  be  passed  containing  more  than 
one  subject,  which  shall  be  clearly  expressed 
in  its  title.  It  will  be  observed  that  not  only 
are  all  bills  of  a  general  character  within  Its. 
purview,  but  also  all  appropriation  bills  other 
than  the  general  appropriation  bill.  So  that, 
so  far  as  the  limitations  of  this  section  are 
concerned,  the  general  appropriation  bill  may 
contain  as  many  subjects  as  are  properly 
within  the  power  of  the  general  assembly  to 
make  provision  for.  It  will  also  be  observed 
that  as  to  all  other  appropriations,  by  the 
special  injunction  of  the  same  section,  each 
bill  therefor  must  contain  only  one  subject. 

To  make  clear  beyond  question  the  conclu- 
sion which  we  have  reached,  a  brief  state- 
ment of  the  reasons  for  the  Incorporation  of 
this  section  will  assist  us.  In  language  more 
or  less  variant,  It  is  said  that  one  of  the  ob- 
jects was  to  prevent  the  combining  of  discon- 
nected or  incongruous  subjects  into  one  bill, 
and  thereby  gaining  a  support  for  all  as* 
grouped  together,  which,  as  separate  bills, 
each,  alone,  could  not  command.  Not  con- 
tent with  this  safeguard,  which  applies  to  ev- 
ery kind  of  a  bill  except  the  general  appro- 
priation bill,  the  f miners  of  our  organic  act 
adopted  section  32.  It  applies  only  to  bills 
which  carry  appropriations,  and  divides  them 
Into  two  general  classes:  First,  the  general 
appropriation  bill;  second,  all  other  bills  car- 
rying appropriations,  or  special  appropriation 
bills.  It  is  true  that  the  people  are  affected 
more  or  less  by  any  bill  which  is  merged  Into 
law,  but  hi  a  peculiar  sense  are  they  interest- 
ed In  measures  which  disburse  the  public  rev- 
enue. The  public  revenue,  whether  derived 
from  taxation  which  falls  upon  all  classes 
alike,  or  whether  derived  from  other  sources, ' 
belongs  equally  to  the  people.  Thus,  proper- 
ly considering  the  situation,  the  wisdom  and 
foresight  of  the  members  of  the  constitutional 
convention  have  been  amply  justified  by  sec- 
tion 32.  All  bills  other  than  appropriation 
bills  had  been  sufficiently  guarded  by  section 
21  In  the  requirement  that  each  general  sub- 
ject of  legislation  must  have  its  separate  bill, 
so  that  It  should  stand  or  fall  upon  its  own 
merits.  But  the  evils  and  dangers  of  combi- 
nations and  "logrolling"  in  the  matter  of  the 
appropriation  of  public  revenue  were  so  great 


that  a  separate  provision  was  inserted  in  oar 
constitution  to  protect  it  from  improvkieii 
disbursements.  So  section  32  regulates  tbe 
two  general  classes  of  appropriation  bills,  by 
providing  that  even  the  general  approptiitka 
bill  shall  embrace  nothing  but  appropriation 
for  the  ordinary  expenses  of  the  three  greet 
departments  of  state,  interest  on  tbe  pnbfe 
debt,  and  the  public  schools,  and  that  all  other 
appropriations  shall  be  made  by  separate 
bills,  .each  embracing  but  one  subject.  Both 
sections,  therefore,  apply  to  appropriation 
bills,  and  these  are  doubly  guarded.  Wheth- 
er we  construe  "each"  as  qualifying  and  re- 
ferring to  "bill,"  or  hold  that  "each"  refers  » 
"appropriation,"— as  to  which  we  express  as 
opinion,— the  same  conclusion  follows.  Sec- 
tion 32  was  adopted  not  merely  to  make  em- 
phatic the  exception  found  in  section  21.  Its 
special  office  is  to  guard  against  improper 
appropriations  of  the  public  revenue,  and  to 
impose  restrictions  upon  the  manner  of  mak- 
ing the  same  not  contained  In,  and  in  addition 
to  those  found  In,  section  21.  Whatever  maj 
be  the  meaning  that  should  be  given  to  the 
word  "subject,"  in  section  21,  we  are  satisfied 
that  it  is  consonant  with,  and  effectuates,  tbe 
further  restrictions  sought  to  be  imposed  by 
section  32,  to  give  "subject"  as  found  in  this 
latter  section  a  meaning  substantially  equiva- 
lent to  "purpose."  Instead  of  the  word  "^nb- 
Ject"  in  section  21  of  our  constitution,  the  con- 
stitutions of  some  of  the  other  states  have  in 
like  provisions  the  word  "object."  Some 
states,  as  Texas  and  New  York,  give  to 
"subject"  a  less  restrictive  meaning  than  "ob- 
ject." Others,  like  Michigan,  regard  these 
words  as  substantially  synonymous.  The 
rule  that  words  found  In  the  same  constitu- 
tion are  presumed  to  have  been  employed  in 
the  same  sense  is  neither  Invariable  nor  in- 
flexible. It  is  purely  an  arbitrary  rule,— one 
that  rests  upon  presumption  merely,— and  k 
its  application  is  of  but  slight  force,  and  read- 
ily  yields  where  a  contrary  intent  is  appar- 
ent.   Cooley,  Const.  Lim.  (5th  Ed.)  p.  73. 

A  definition  has  already  practically  been 
given  to  this  provision  in  Re  Continuing  Ap- 
propriations, 18  Colo.  192,  32  Pac  272,  where 
this  court  says:  "One  object  of  this  [section] 
is  evidently  to  prevent  the  placing  in  one  ball 
of  appropriations  for  several  purposes,  and 
thereby  combining  in  favor  of  all  the  advo- 
cates of  each."  The  object  of  this  act  of 
course,  was  to  provide  money  for  the  support 
of  these  four  institutions.  The  appropriation 
for  each  certainly  constitutes  one  purpose,— 
one  subject,— each  separate  and  distinct  from 
each  of  the  other  three,  and  each  should  be 
made  to  depend  for  passage  or  defeat  solely 
upon  Its  own  merits.  As  there  are  four  insti- 
tutions to  which  the  proceeds  of  the  tax  lev- 
ied are  to  be  applied  and  exclusively  devoted, 
it  follows  that  there  are  four  distinct  subject* 
or  purposes  of  appropriation  contained  in  one 
act,  which  Is  Inhibited  by  section  32  of  article 
5  of  the  constitution.  To  give  to  tbe  word 
"subject"  a  meaning  broader  than  this  would 
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destroy  one  of  the  objects  of  this  constitution- 
al provision.  To  give  it  the  broad  meaning 
for  which  the  contention  is  made  would  logi- 
cally permit  the  legislature  in  one  bill,  enti- 
tled "An  act  to  provide  for  an  appropriation 
to  defray  the  expenses  of  the  government," 
to  make  appropriations  for  every  conceivable 
and  possible  object  within  the  power  and  con- 
templation of  the  legislature  to  provide  for, 
and  would  tolerate  the  combining  into  one 
special  bill  appropriations  for  every  state  in- 
stitution and  arm  of  the  government,  and  thus 
make  of  a  special  bill  a  broader  and  more 
comprehensive  measure  than  the  general  ap- 
propriation bill  itself.  Such  an  interpreta- 
tion would  really  make,  under  our  constitu- 
tion, only  two  appropriation  bills,— one,  the 
general  appropriation  bill,  containing  the  sub- 
jects which  said  section  32  of  the  constitu- 
tion specifies  as  properly  Included  therein; 
the  other,  a  special  bill  to  defray  the  expenses 
of  the  state  government,  and  embracing  ev- 
ery subject  not  comprehended  in  the  general 
appropriation  bill.  It  is  conceded  that,  logi- 
cally, such  would  be  the  result  of  giving  to 
the  word  any  broader  meaning  than  we  have 
given  It.  But  such  interpretation  is  clearly 
negatived  by  that  clause  of  section  32  which 
divides  into  two  classes  all  appropriation  bills, 
viz.  the  general  appropriation  bill,  and  all 
other  appropriation  bills,  which  clearly  con- 
templates that  there  shall  be,  and  necessarily 
must  be,  as  many  appropriation  bills  as  there 
are  subjects  or  purposes  of  appropriation. 
For  the-  reasons  given,  we  hold  that  the  act 
is  unconstitutional. 

(21  Colo.  88) 

RHOADES  et  al.  v.  HIGBEE. 
(Supreme  Court  of  Colorado.    April  1,  1895.) 
Ejectmbxt— Pleadixg— Judgment— Appeal. 

1.  A  complaint  alleging  that  plaintiff  is  the 
owner  and  entitled  to  the  possession  of  the  lands 
sued  for,  and  that  defendants  wrongfully  took 
and  withhold  the  possession,  states  a  good  cause 
of  action,  under  Code,  c.  23,  although  it  contains 
the  additional  averments  that  the  sheriff,  in  at- 
tempting to  execute  a  writ  of  restitution  upon  a 
judgment  previously  recovered  by  defendants, 
put  them  into  possession  of  the  strip  in  contro- 
versy, which  was  not  embraced  by  such  judg- 
ment. 

2.  An  answer  to  such  complaint  which 
merely  denies  that  the  sheriff  put  defendants 
into  possession  of  any  part  of  the  lands  describ- 
ed in  the  complaint,  and  that  they  entered  into 
possession  of  any  land  awarded  to  plaintiff, 
without  denying  plaintiff's  ownership,  or  that 
they  are  in  possession,  is  insufficient. 

3.  A  judgment  which  correctly  decides  that 
a  certain  prior  judgment  in  favor  of  defend- 
ants, for  the  possession  of  certain  lands,  did 
not  entitle  them  to  the  strip  in  question  in  the 
present  suit,  and  awarding  the  possession  there- 
of to  plaintiff,  will  not  be  reversed  because  it 
also  improperly  assumes  to  correct  such  prior 
judgment  by  clearly  excluding  the  strip  in  con- 
troversy. 

Error  to  district  court.  Bent  county. 

Action  by  William  Higbee  against  Abram 
Bhoades  and  others  to  recover  possession  of 
real  estate.    From  a  judgment  for  plaintiff 
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for  the  possession  of  the  land  sued  for,  de- 
fendants bring  error.  Affirmed. 

The  complaint  in  this  case  alleges  that 
plaintiff,  Higbee,  Is  the  owner,  hi  fee  simple, 
and  entitled  to  the  possession,  of  a  certain 
quarter  section  of  land,  situate  In  Bent  coun- 
ty, Colo.;  that  before  the  bringing  of  this  ac- 
tion the  defendants  wrongfully  and  unlaw- 
fully and  forcibly  entered  upon  and  took  pos- 
session of  the  same,  and  ousted  the  plaintiff 
therefrom,  and  still  continue,  unlawfully  and 
wrongfully,  to  withhold  and  retain  from 
plaintiff  the  possession  of  the  same.  In  the 
complaint  there  Is  stated  a  good  cause  of  ac- 
tion to  recover  possession  of  real  property, 
under  chapter  23  of  our  Code.  In  addition  to 
the  matters  that  are  properly  contained  in  a 
complaint  in  such  an  action,  there  are  a  num- 
ber of  other  allegations,  which,  in  substance, 
disclose  the  following  state  of  facts:  At  the 
September,  1890,  term  of  the  district  court  of 
Bent  county,  Bhoades  et  al.  (who  are  plain- 
tiffs in  error  here,  and  were  defendants  below 
In  the  case  at  bar),  as  plaintiffs,  instituted  an 
action  In  the  nature  of  an  action  of  ejectment 
against  William  Higbee,  who  is  defendant  in 
error  here,  and  who  was  plaintiff  in  this  ac- 
tion below.  In  that  original  ejectment  ac- 
tion, Bhoades  et  al.  recovered  a  judgment  for 
the  possession  of  a  certain  strip  of  land,  about 
72  feet  In  width  by  Va  mile  in  length,  and  a 
writ  of  restitution  was  awarded  them  to  en- 
force the  judgment.  In  January,  1891,  the 
sheriff,  in  attempting  to  execute  the  forego- 
ing writ,  put  Bhoades  et  al.  into  possession, 
not  only  of  the  strip  of  land  theretofore 
awarded  to  them  by  the  said  Judgment,  but 
also  Into  the  possession  of  an  additional  strip 
of  land,  about  99  feet  in  width  and  %  mile 
long,  lying  immediately  north  of,  and  adja- 
cent to,  the  foregoing  strip.  In  March,  1891, 
this  action  which  we  are  now  considering  was 
instituted  by  Higbee,  in  the  same  district 
court,  to  recover  the  possession  of  the  afore- 
said strip  of  land,  99  feet  in  width.  This  com- 
plaint further  charges  that  the  sheriff,  in  at- 
tempting to  execute  the  writ  of  restitution, 
construed  said  judgment  and  the  writ  of  res- 
titution as  embracing  a  strip  of  land  aggre- 
gating in  width  the  two  strips  hereinbefore 
described,  and  put  Bhoades  et  al.  Into  posses- 
sion of  both,  which  they  still  retain.  There 
are  other  allegations  in  the  complaint,  upon 
which  was  based  an  application  for  a  tempo- 
rary writ  of  Injunction,  but  they  are  unneces- 
sary to  be  considered  here.  For  the  purposes 
of  this  decision,  the  foregoing  summary  of 
the  complaint  Is  all  that  is  necessary. 

Hedley  V.  Cooke,  for  plaintiffs  in  error. 
Charles  M.  Blgley,  for  defendant  in  error. 

CAMPBELL,  J.  (after  stating  the  facta). 
A  demurrer  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  was  filed  by  the  defendants  to 
this  complaint,  and  overruled  by  the  court. 
This  ruling  was  proper,  because,  as  has  been 
stated,  the  allegations  of  the  complaint  were 
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sufficient  to  constitute  the  action  one  for  the 
recovery  of  the  possession  of  real  property. 
Upon  the  overruling  of  the  demurrer  the  de- 
fendants, Rboades  et  al.,  filed  an  answer  in 
which  they  denied  that  the  sheriff  wrongfully 
placed  them  in  the  possession  of  any  land  to 
which  they  were  entitled  under  the  Judgment 
set  out  In  the  complaint.  They  further  de- 
nied that  the  sheriff  placed  them  in  posses- 
sion of  any  part  of  the  quarter  section  of  land 
described  in  the  complaint,  and  denied  that 
they  had  ever  entered  upon  any  lands  award- 
ed to  the  plaintiff.  Upon  the  supposed  issues 
thus  Joined,  a  trial  was  had  to  the  court  with- 
out a  Jury,  apparently  by  agreement  of  the 
parties.  The  only  evidence  offered  on  the 
trial  was  that  introduced  by  the  plaintiff, 
Higbee,  and  consisted  of  the  instructions  of 
the  court,  the  verdict  of  the  Jury,  and  the 
Judgment  of  the  court  in  the  original  eject- 
ment action.  The  defendants,  Rboades  et  al., 
offered  no  testimony  whatever.  From  this 
evidence  the  court  made  a  finding  to  the  ef- 
fect that  the  intention  of  the  verdict,  as  re- 
turned by  the  jury,  and  the  judgment,  as  en- 
tered of  record  by  the  clerk,  was  to  award  to 
Rboades  et  al.,  plaintiffs  in  the  original  case, 
only  the  land  described  as  the  strip  72  feet 
in  width  by  %  mile  in  length.  Upon  such 
finding  the  court  made  an  order  directing  the 
clerk  of  the  court  to  correct  the  records  by  en- 
tering therein  a  reformed  judgment,  which 
the  court  prepared,  and  which  is  set  out  in 
the  bill  of  exceptions  in  this  case,  which  cor- 
rectly, according  to  this  finding,  expressed  the 
Judgment  which,  as  a  matter  of  fact,  was  ren- 
dered and  pronounced  by  the  court  at  the 
September,  1890,  term  ha  the  ejectment  ac- 
tion, and  which,  as  thus  corrected,  more  clear- 
ly described  the  strip  of  land,  72  feet  wide, 
which  the  court  and  jury  evidently  Intended 
to  award  to  Rhoades  et  al.  In  that  action.  In 
addition  to  such  decree  and  order  making  the 
foregoing  correction,  the  court  below  adjudged 
that  the  plaintiff,  Higbee,  recover  from  the 
defendants,  Rhoades  et  al.,  possession  of  that 
strip  of  land,  99  feet  wide  by  %  mile  long, 
lying  immediately  north  of  and  adjoining  the 
strip  of  land,  72  feet  wide,  described  above. 

Exactly  upon  what  theory,  under  the  com- 
plaint in  this  case,  and  In  this  character  of 
an  action,  the  district  court  corrected  the 
original  Judgment  pronounced  In  the  first  ac- 
tion, we  are  at  a  loss  to  know;  but  the  deci- 
sion of  this  case  does  not  call  for  any  deter- 
mination by  us  of  the  correctness  or  incorrect- 
ness of  such  ruling.  Under  our  construction 
of  the  pleadings  in  this  case,  the  court  was 
fully  justified  hi  finding,  as  a  matter  of  law, 
upon  the  complaint  and  answer,  that  the 
plaintiff,  Higbee,  was  entitled  to  recover  the 
possession  of  the  strip  of  land  in  controversy 
In  this  action,  viz.  the  strip  99  feet  wide  by 
%  of  a  mile  In  length.  It  will  be  observed 
that  the  complaint  alleges  that  the  plaintiff. 
Higbee,  was  seised  In  fee  of  the  premises  in 
controversy,  and  entitled  to  its  possession; 
that  the  defendants  wrongfully  ousted  plain- 


tiff therefrom,  and  still  wrongfully  and  ■- 
lawfully  withhold  possession  thereof  from  ike 
plaintiff.  In  their  answer,  defendants  do  tot 
deny  the  ownership  of  the  plaintiff.  They  *• 
not  deny  that  they  are  in  possession  of  & 
property.  By  failing  to  deny  the  allegatfcai 
of  the  complaint  so  charging,  they  admit  tMt 
they  are  in  possession,  and  that  plaintiff  is  tic 
owner.  They  deny  that  the  sheriff  wrongf* 
ly  put  them  Into  possession  of  any  land  tc 
which  they  were  entitled  under  the  orijnnil 
judgment,  and  deny  that  the  sheriff  put  thai 
Into  possession  of  any  portion  of  the  160-aa* 
tract  described  in  the  complaint.  They  fur- 
ther deny  that  they  entered  into  possession  of 
any  land  awarded  to  the  plaintiff  Higbee.  As 
has  been  said,  however,  there  is  no  denial  in 
the  answer  of  plaintiff's  ownership,  or  that 
the  defendants  were  in  actual  possession  of 
the  property  In  controversy  at  the  time  tte 
action  was  instituted.  The  denial  that  the 
sheriff  put  them  into  possession  of  any  psrt 
of  the  quarter  section  In  dispute  is  not  at  all 
inconsistent  with  the  fact  that  they  tbe»- 
selves  entered  Into  and  took  possession  there- 
of, and  still  retain  the  same,  and  the  com- 
plaint so  charges.  We  see  no  pertinency 
the  denial  that  defendants  entered  upon  as? 
lands  awarded  to  the  plaintiff,  Higbee,  as 
there  is  nothing  either  in  the  complaint  or  the 
answer  to  show  that'  any  award  of  land  had 
ever  been  made  to  Higbee.  The  denials  of 
this  answer  do  not  In  any  way  put  in  issue 
the  material  allegations  of  the  comphunt 
The  most  that  can  be  contended  Is 'that  the 
defendants  merely  deny  that  their  possession 
of  the  property  was  wrongful.  This  is  only  a 
conclusion  of  law,  and  does  not  negative  any 
material  allegation  of  the  complaint.  It  ap- 
pearing from  the  pleadings  that  the  undis- 
puted facts  are  that  the  defendants  wroof- 
fully  took  possession  of,  and  wrongfully  wife- 
held  from  the  plaintiff,  this  strip  of  land  99 
feet  wide  and  %  mile  long,  of  which  *e 
plaintiff  was  at  the  time  seised,  and  of  wk*t 
he  was  entitled  to  the  possession,  the  action 
of  the  court  In  giving  judgment  for  the  phtfa- 
tiff  for  the  recovery  of  the  possession  of  tie 
property  was  right  It  is  immaterial  that  tie 
decree  of  the  court  also  provided  for  the  cor- 
rection of  the  judgment  in  the  ejectment  ac- 
tion, and  this  is  so  even  though  such  ruling 
was  wrong.  Payne  v.  Tread  well,  16  CaL23fc 
F.  A.  Hihn  Co.  v.  Fleckner  (Cal.)  39  Pac  211 
It  follows  that  the  judgment  should  be  af- 
firmed. Affirmed. 


(27  Or.  1» 

LATTIE-MORRISON  v.  HOLLADAY  et  al 
(Supreme  Court  of  Oregon,    April  1,  1895.) 
Adverse  Possession — En  pence  —  Jcdomkxt  w 
Another  Suit. 
1.  On  an  issue  as  to  adverse  possessoo.  a 
decision,  in  an  action  against  the  name  defend- 
ant by  another  plaintiff,  that  defendant  held  as 
mortgagee  of  the  latter,  to  which  action  pbtiitifl 
was  not  a  party,  and  which  was  brought  loaf 
after  plaintiff  acquired  title,  is  not  admissible  t» 
show  the  character  of  defendant's  pomtmim 
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2.  Acts  of  1878  and  1880,  removing  all  legal 
disabilities  of  married  women,  did  not  affect 
the  provision  giving  a  married  woman  15  in- 
stead of  10  years  in  which  to  sue  for  land. 

3.  A  mere  servant  or  employe  of  an  adverse 
claimant,  whose  possession  is  merely  temporary, 
and  who  "has  no  interest  therein,  is  not  a  pany 
in  the  actual  possession  at  the  time,  within  the 
meaning  of  1  Hill's  Ann.  Laws,  §  316,  requir- 
ing an  action  to  recover  land  to  be  commenced 
against  such  a  party;  and  an  action  against  and 
service  upon  such  servant  does  hot  interrupt  the 
running  of  limitations. 

4.  On  an  issue  as  to  defendant's  adverse 

Possession,  where  there  was  testimony  that  de- 
end  ant  knew  of  plaintiffs  claim  of  title,  the 
court  having  erroneously  stated  that  an  ad- 
verse claim  under  color  of  title  must  be  made  in 
good  faith  to  ripen  into  a  perfect  title,  it  was  er- 
ror to  refuse  to  correct  the  error  by  charging 
that  the  fact  that  one  claiming  under  color  of 
title  knew  that  he  was  wrong  does  not  affect 
the  adverse  character  of  his  holding. 

5.  Where"  the  testimony  is  conflicting  as  to 
whether  the  possession  of  one  claiming  under  a 
will  waB  adverse  to  the  heirs,  or  was  in  recog- 
nition of  their  title  as  cotenants,  an  instruction 
assuming  that  limitations  would  not  run  in 
favor  of  her  grantee  until  he  recorded  his  deed 
and  entered  into  actual  possession  is  erroneous. 

Appeal  from  circuit  court,  Clatsop  county; 
T.  A.  McBride,  Judge. 

Action  by  Mary  E.  Lottie-Morrison  against 
Joseph  Holladay  and  others  to  recover  pos- 
session of  the  undivided  one-third  Interest  of 
certain  lands.  From  a  judgment  for  plain- 
tiff and  the  refusal  of  a  new  trial,  defendant 
Holladay  appeals.  Reversed. 

This  is  an  action  brought  against  Joseph 
Holladay,  C.  B.  Bellinger,  and  W.  A.  Malin 
to  recover  possession  of  an  undivided  one- 
third  of  the  donation  land  claim  of  Elizabeth 
Lattle  In  Clatsop  county,  Or.  The  defend- 
ants Bellinger  and  Malin,  by  their  answers, 
denied  being  in  possession  of  the  property, 
and  disclaimed  any  Interest  in  or  claim  there- 
to, and  the  action  was  subsequently  dis- 
missed as  to  them.  The  defendant  Holladay 
denied  all  the  allegations .  of  the  complaint, 
except  his  possession,  and  set  up  as  a  de- 
fense the  statute  of  limitations,  and  upon 
•  this  Issue  alone  the  cause  was  tried.  The 
facts  are  that  on  May  15,  1808,  Elizabeth 
Lattle  died  seised  and  possessed  of  the  land 
in  question,  leaving  as  her  heirs  the  plaintiff 
and  three  other  children,  to  wit,  Ellen  Clou- 
trie,  John  Lattle,  and  William  Lattle,  and  a 
will  in  which  she  purported  to  devise  the 
whole  of  her  property  to  her  daughter  Ellen. 
Subsequently,  John  Lattle  died,  intestate, 
leaving,  as  his  heirs,  his  survlvlug  brother 
and  two  sisters;  and,  by  reason  thereof  and. 
the  invalidity  of  the  will  as  to  plaintiff,  she 
now  claims  to  be,  and  is,  unless  barred  by 
the  statute  of  limitations,  the  owner  and  en- 
titled to  the  possession  of  an  undivided  inter- 
est in  the  premises  In  controversy.  After 
the  death  of  Mrs.  Lattie,  her  will  was  regu- 
larly admitted  to  probate,  the  estate  duly 
administered  upon,  and  on  the  2d  of  Sep- 
tember, 1872,  the  administrator  was  dis- 
charged, and  the  property  turned  over  to  the 
possession  of  Ellen,  the  devisee  named  In 
the  will,  who  remained  in  possession  thereof 


until  she  sold  to  the  defendant  and  his  grant- 
ors, as  hereinafter  stated.  On  December  13, 
1872,  Mrs.  Clou  trie  and  her  husband  sold  and 
conveyed  25  acres  of  the  claim,  and  on  July 
26,  1873,  an  additional  19  acres  (which,  to- 
gether with  the  25-scre  tract,  has  since  been 
known  as  the  "Seaside  Hotel  Property"),  to 
the  Oregon  Real-Estate  Company,  a  corpora- 
tion of  which  Benjamin  Holladay  was  presi- 
dent Immediately  after  the  purchase,  the 
real-estate  company,  through  Benjamin  Hol- 
laday, took  .possession  and  proceeded  to  Im- 
prove the  property  by  constructing  thereon 
an  hotel  building  and  other  valuable  Improve- 
ments to  be  used  as  a  seaside  summer  resort, 
and  remained  in  possession  until  December 
29,  1875,  when  it  was  conveyed  to  the  de- 
fendant Joseph  Holladay,  to  whom  the  pos- 
session was  delivered.  On  January  27,  1874, 
Mrs.  Cloutrie  mortgaged  the  remainder  of 
the  claim  to  Benjamin  Holladay,  to  secure 
the  payment  of  the  sum  of  $4,000  and  inter- 
est This  mortgage  was  subsequently  as- 
signed to  the  defendant,  who  foreclosed  It, 
and  advertised  the  property  for  sale,  under 
the  decree;  whereupon  Mrs.  Cloutrie,  in  sat- 
isfaction thereof,  conveyed  to  him.  by  deed 
dated  June  25,  1877,  and  recorded  on  July 
6,  1877,  the  whole  of  the  donation  claim  of 
her  mother,  and  a  short  time  thereafter  va- 
cated the  premises.  The  defendant  gave  evi- 
dence tending  to  show  that  he  Immediately 
took  possession  thereof,  and  continued  in  the 
open,  exclusive,  and  adverse  possession  of 
the  property  conveyed  by  the  deed  of  June 
25,  1877,  and  the  Seaside  Hotel  property,  un- 
til November,  1883,  when  he  surrendered  pos- 
session to  the  receivers  appointed  in  a  suit 
brought  against  him  by  Benjamin  Holladay; 
that  the  receivers  remained  in  the  exclusive 
and  adverse  possession  of  the  property  until 
the  18th  day  of  July,  1889,  when,  by  order 
of  the  court,  it  was  again  turned  over  to 
him,  and  he  went  into  possession,  claiming 
the  same  as  owner,  under  and  by  virtue  of 
a  deed  from  George  W.  Weidler,  trustee  and 
receiver,  made  and  delivered  to  him  at  that 
time.  The  trial  resulted  in  a  verdict  and 
judgment  In  favor  of  the  plaintiff  for  an  un- 
divided one-fourth  interest  in  the  donation 
claim  of  her  mother,  excepting  the  Seaside 
Hotel  property,  a  65-acre  tract,  and  a  2-acre 
tract  sold  by  Mrs.  Lattle,  to  which  neither 
party  laid  claim  in  this  action.  From  such 
judgment  the  defendant  appeals,  assigning 
error  in  the  admission  of  evidence  and  the 
giving  and  refusal  of  instructions. 

C.  H.  Carey  and  F.  J.  Taylor,  for  appel- 
lant   C.  W.  Fulton,  for  respondent. 

BEAN,  C.  J.  (after  stating  the  facts).  On 
the  trial,  plaintiff  gave  evidence  tending  to 
show  that  during  the  time  Mrs.  Cloutrie  and 
Benjamin  Holladay  were  in  possession  of 
the  property  in  controversy,  they  both  rec- 
ognized and  admitted  her  right  as  a  tenant 
in  common  with  them,  and  that  neither  claim- 
ed an  exclusive  ownership  or  possession  as 
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against  her,  and  did  nothing  amounting  to  an 
ouster.  The  defendant,  however,  contended, 
notwithstanding  this  fact,  if  it  was  a  fact, 
that  he  had  been  in  the  adverse  possession, 
claiming  as  owner,  under  the  deeds  from  Mrs. 
Cloutrie  and  the  real-estate  company,  for 
more  than  the  statutory  time,  and  was  there- 
fore entitled  to  prevail  ' in  this  action,  inde- 
pendently of  the  acts  or  conduct  of  either 
Benjamin  Holladay  or  Mrs.  Cloutrie.  To 
meet  this  contention,  and  to  show  that  he 
was  in  possession  up  to  1889,  as  a  mort- 
gagee only,  the  plaintiff  offered, .  and  the 
court  admitted,  In  evidence,  a  decree  of  the 
circuit  court  of  Multnomah  county  of  date 
July  12,  1880,  in  a  suit  between  Benjamin 
Holladay  and  the  defendant,  in  which  it 
was  found,  adjudged,  and  decreed  that  the 
defendant  held  such  property  as  the  mort- 
gagee of  Benjamin  Holladay  only,  and  di- 
recting that  redemption  be  made  within  90 
days,  or,  in  default  thereof,  that  the  prop- 
erty be  sold  to  satisfy  the  defendant's  claim 
thereon.  This  decree  was  not  only  admitted 
in  evidence,  but  the  court  instructed  the  jury 
that  it  conclusively  established  the  fact  that 
Benjamin  Holladay  was  the  real  owner  of 
the  property  in  controversy,  and  the  defend- 
ant but  a  mortgagee  in  possession,  and  there- 
fore his  rights  were  to  be  ascertained  and  de- 
termined the  same  as  if  Benjamin  Holladay 
had  remained  in  possession  of  the  property, 
and  had  been  holding  in  recognition  of  plain- 
tiff's title.  The  possession  of  the  defend- 
ant or  the  receivers  appointed  in  the  suit  of 
Holladay  v.  Holladay  should  not  be  regarded 
as  adverse  to  plaintiff  until  after  the  judicial 
sale  in  1889. 

The  admission  of  the  decree  in  evidence, 
and  the  effect  given  thereto  by  the  court,  con- 
stitute the  first  and  an  important  assign- 
ment of  error  in  this  case.  The  objection  to 
its  admission  Is  that,  as  to  the  parties  to  this 
action,  it  is  res  Inter  alios  acta,  and  there- 
fore not  competent  evidence.  The  funda- 
mental rule  on  this  subject  undoubtedly  is 
that  the  record  of  a  judgment  or  decree  in 
personam  or  quasi  in  rem  can  affect  only  par- 
ties and  privies;  that  is,  those  who  have  the 
right  to  adduce  testimony  or  cross-examine 
the  witnesses  Introduced  by  the  other  side, 
or  who  have  a  right  to  defend  the  action  or 
suit,  or  to  appeal  from  the  judgment  or  de- 
cree, or  those  who  claim  by  mutual  succes- 
sion or  relationship  to  the  same  rights  of 
property  or  subject-matter.  All  other  per- 
sons are  strangers,  and  the  judgment  is  not 
binding  upon  them.  Starkie,  Ev.  (10th  Ed.) 
318;  Black,  Judgm.  §§  000,  794;  1  Herm. 
Estop.  §  299;  Freem.  Judgm.  §  154;  Freeman 
v.  Alderson,  119  U.  S.  185,  7  Sup.  Ct.  105.  It 
is  apparent  that,  under  this  rule,  the  decree 
in  question  was  not  admissible  in  evidence 
to  establish  Benjamin's  Holladay's  interest 
in  the  property,  nor  was  it  conclusive  upon 
the  parties  to  this  action.  The  plaintiff  was 
an  entire  stranger  to  the  proceedings.  She 
had  no  right  to  appear  in  the  suit  or  con- 


trol the  proceedings  or  to  appeal  therenm 
nor  is  she  claiming  under  or  through  ekba 
of  the  parties  thereto.  Whatever  right  the 
has  in  the  property  in  controversy  araned 
and  was  fixed  long  prior  to  the  commence- 
ment  of  the  suit  of  Holladay  v.  Holladay.  «r 
the  rendition  of  the  decree  therein,  and  a 
entirely  independent  of  any  interest  of  tie 
Holladays.  Nor  is  it  sufficient  that  the  de- 
fendant here  is  a  party  to  both  proceediBp. 
Estoppels  must  be  mutual,  and,  unless  die 
decree  is  binding  upon  both  parties,  it  » 
binding  upon  neither.  "No  person."  says 
Mr.  Freeman,  "can  bind  another  by  any  ad- 
judlcation,  who  was  not  himself  exposed  to 
the  perils  of  being  bound  in  a  like  manner 
had  the  judgment  resulted  the  other  way." 
Freem.  Judgm.  §  154.  And  Mr.  Justice  Baf- 
fin says  in  Redmond  v.  Coffin,  2  Dev.  Bq. 
(N.  C.)  443:  "A  decree  in  favor  of  one  party 
cannot  protect  another,  who  was  not  a  par- 
ty, unless  he  be  a  privy.  And,  indeed,  i 
stranger  thus  Introduced  cannot  use  the  de- 
cree at  all  as  such,  because  it  cannot  be  used 
against  him."  And  Gibson,  C.  J.,  says: 
"That  the  record  of  a  judgment  can  affect 
only  parties  and  privies,  and  that  no  <mt 
shall  have  advantage  from  it  who  would 
not  have  been  prejudiced  by  It,  are  principles 
with  which  every  lawyer  is  supposed  to  be 
familiar."  Shulze's  Appeal,  1  Pa.  St  25L 
See,  also,  1  Herm.  Estop.  §§  135,  136;  Freem. 
Judgm.  {  159;  Black,  Judgm.  §  548;  Can 
v.  Acraman,  11  Exch.  568;  Henry  v.  Wood*. 
77  Mo.  277;  Chamberlain  v.  Carlisle,  26  X. 
H.  540;  Winston  v.  Starke,  12  Grat.  317. 

Now,  if,  by  the  decree  in  Holladay  v.  Hol- 
laday, it  had  been  adjudged  that  the  de- 
fendant in  .this  action  was  the  owner  la  fee 
of  the  premises,  and  that  Benjamin  Hob- 
day had  no  interest  therein,  it  could  e< 
for  a  moment  be  successfully  contended  that 
such  adjudication  Would  be  binding  upon  the 
plaintiff,  and  prevent  her  from  showing  by 
competent  evidence,  if  she  could,  that  Benja- 
min Holladay  was  in  fact  the  real  owner  af 
the  premises,  and  that  Joseph  II  oil  a  day  was 
but  a  mortgagee  in  possession.  If,  then,  saeh 
an  adjudication  would  not  have  been  biodint 
upon  her,  certainly  she  cannot  claim  that  the 
defendant  Is  bound  by  the  decree  as  actually 
rendered,  In  view  of  the  rule  that  "nobody 
can  take  benefit  by  a  verdict  who  had  not 
been  prejudiced  by  it  had  it  gone  contrary." 

It  is  argued  for  the  plaintiff  that  the  dearee 
Is  admissible  as  a  link  in  the  chain  of  defend- 
ant's title,  and  to  show  the  character  of  bis 
possession.  But  he  is  claiming  by  advene 
possession  alone,  and  not  under  a  paper  title; 
nor  is  his  possession  under  or  by  virtue  of  the 
decree,  and,  besides,  the  record  shows  that 
it  was  not  offered  for  any  such  purpose,  hot 
for  the  declared  object  "of  showing  that  Ben- 
jamin Holladay  was  the  real  owner  of  the 
property  in  dispute  so  far  as  the  title  stood  in 
the  Holladays  up  to  lSSO."  For  this  purpose 
alone  it  was  offered  and  used  on  the  trial  la 
other  words,  it  was  offered  and  admitted  at 
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conclusive  proof  of  the  statements  contained 
In  the  decree  and  of  the  facts  upon  the  sup- 
posed existence  of  which  it  is  based.  Under 
no  rule  of  law  of  which  we  have  knowledge 
was  it  admissible  for  that  purpose.  A  judg- 
ment is  admissible  in  an  action  between  stran- 
gers to  prove  the  fact  of  its  own  rendition  and 
the  legal  consequences  which  result  from  It, 
or  when  It  forms  a  link  in  the  chain  of  title 
of  the  party  offering  it,  or  when  it  character- 
izes the  possession  of  one  who  claims  under  it, 
and  perhaps  in  some  other  Instances;  but  It 
is  not  admissible  as  proof  of  the  statements 
contained  therein,  or  the  facts  upon  which  the 
judgment  was  founded.  Freem.  Judgm.  { 
416;  Black,  Judgm.  §  604.  Even  judgments 
In  rem,  which  are  generally  said  to  be  conclu- 
sive upon  the  whole  world,  are  not  always  ad- 
missible as  proof  of  the  facts  upon  which  they 
are  based,  except  as  against  parties  who  were 
entitled  to  be  beard  before  they  were  rendered. 
Bigelow,  Estop.  47;  Brlgham  v.  Fayerweather, 
140  Mass.  411,  5  N.  E.  265;  De  Mora  v. 
Concha,  29  Oh.  Div.  268.  In  such  case  it  Is 
said  no  one  but  parties  or  privies  is  bound  by 
the  findings  of  fact  contained  In  a  judgment 
or  decree,  although  they  may  be  bound  to  ad- 
mit the  title  or  status  which  it  establishes. 
The  general  principle  is  thus  stated  in  Steph. 
Dig.  Ev.  art.  42:  "Statements  contained  in 
judgments  as  to  the  facts  upon  which  the 
judgment  is  based  are  deemed  to  be  irrelevant 
as  between  strangers,  or  as  between  a  party 
or  privy  and  a  stranger,  except  in  the  case 
of  judgments  of  courts  of  admiralty  condemn- 
ing a  ship  as  prize."  The  case  of  Buckingham 
v.  Hanna,  2  Ohio  St.  551,  cited  and  mainly  re- 
lied upon  by  plaintiff,  does  not  seem  to  us 
to  be  in  point  here,  because  the  decree  offer- 
ed and  admitted  in  that  case  operated  to 
transfer  the  title  of  the  property  in  contro- 
versy from  one  of  the  parties  to  the  other,  and 
was  therefore  admissible  in  evidence  as  con- 
stituting one  of  the  muniments  of  title  the 
same  as  a  deed  or  other  conveyance  would 
have  been.  But  the  decree  in  the  suit  of  Hol- 
laday  v.  Holladay  did  not  transfer  or  purport 
to  transfer  title,  but  only  to  establish,  as  be- 
tween the  parties,  the  character  In  which 
Joseph  Holladay  held  the  title;  and  while  it 
may  have  been  admissible  as  proof  of  the  au- 
thority under  which  the  receiver  executed  the 
deed  to  Joseph  Holladay  in  1889,  if  it  was 
made  in  pursuance  of  this  decree,  and  if  the 
question  was  material,  yet  it  was  not  admis- 
sible as  evidence  to  prove  the  facts  upon 
which  it  was  based.  It  was  only  the  fact,  if 
material  at  all,  that  such  a  decree  had  been 
rendered,  and  the  legal  consequences  thereof, 
which  could  be  thus  proved.  It  could  not  be 
used  as  a  medium  of  proving  the  matters  of 
fact  recited  in  it,  or  to  charge  the  defendant 
in  this  action  by  reason  of  any  fact  found  or 
proven  in  the  suit  in  which  it  was  rendered. 
1  Whart.  Ev.  8§  821,  822;  1  GreenL  Ev.  ft 
538,  539;  2  Phil.  Ev.  p.  6,  and  notes;  Starkle, 
Ev.  (10th  Ed.)  •323;  Key  v.  Dent,  14  Md. 
86.  We  think,  therefore,  the  court  was  In  er-  I 


ror  In  admitting  the  decree  In  evidence  for  the 
purpose  for  which  it  was  offered  and  in  giv- 
ing It  effect  as  evidence  to  establish  Ben- 
jamin Holladay's  ownership  of  the  land. 

It  Is  next  contended  that  the  court  erred  In 
Instructing  the  jury  that  the  plaintiff,  being 
a  married  woman  at  the  time  her  right  of  ac- 
tion accrued,  had  15  years  thereafter  in  which 
to  bring  her  action,  and,  In  refusing  to  in- 
struct as  requested  by  the  defendant,  that  her 
right  of  action  was  barred  In  10  years.  In 
Mitchell  v.  Campbell,  19  Or.  198,  24  Pac.  455, 
and  In  Stubblefield  v.  Menzies,  8  Sawy.  41, 
11  Fed.  268,  it  was  held  that,  under  the  stat- 
ute, a  married  woman  has  15  years  In  which 
to  bring  an  action  to  recover  real  property, 
and  we  regard  this  as  a  correct  interpretation 
of  the  statute.  The  exemption  of  a  married 
woman  from  the  operation  of  the  10-years 
statute  of  limitations,  and  allowing  her  5 
years  additional  time,  is  founded  upon  her 
marital  relation,  and  not  upon  the  idea  that 
such  relation  prevented  her  from  suing  in 
her  own  name.  As  said  by  Mr.  Justice  Deady: 
"It  was  because  of  her  status  as  a  married 
woman,  which  was  supposed  to  disqualify  or 
disable  her  from  asserting  her  rights,  and  not 
for  the  reason  that  she  therefore  might  not  be 
permitted  to  sue  alone."  Stubblefield  v.  Men- 
zies, supra.  If  the  married  woman's  acts  of 
1878  and  1880  removed  all  legal  disabilities 
of  a  married  woman,  as  claimed  by  the  de- 
fendant, they  did  not  change  her  status  or  re- 
move her  marital  disability,  and  so  did  not  re- 
peal or  modify  the  statute  of  limitations.  In 
the  opinion  of  the  legislature,  the  status  of  a 
married  woman  is  a  sufficient  reason  for  al- 
lowing her  not  to  exceed  five  years  in  which 
to  bring  the  action  in  addition  to  the  time  al- 
lowed persons  not  laboring  under  such  disa- 
bility; and  this  additional  time  is  allowed  be- 
cause of  her  coverture,  and  not  because  she  is 
disabled  In  fact  from  prosecuting  the  action. 

It  is  next  claimed  that  the  court  erred  in 
instructing  the  jury  that  the  delivery  of  the 
summons  to  the  sheriff  of  Clatsop  county, 
with  intent  that  it  should  be  served  upon  the 
defendant  Malin,  followed  by  service  upon 
him  seven  days  thereafter,  stopped  the  run- 
ning of  the  statute  of  limitations.  The  cor- 
rectness of  this  ruling  depends  upon  whether 
Malin  was  in  possession  of  the  property  in 
controversy  at  the  time  the  action  was  com- 
menced, within  the  meaning  of  the  statute 
which  requires  an  action  for  the  recovery 
of  real  property  to  be  commenced  against 
the  party  in  the  actual  possession  of  the 
premises  at  the  time,  If  they  are  in  the  pos- 
session of  any  one.  1  Hill's  Ann.  Laws  Or. 
9  316.  An  attempt  to  commence  an  action  Is 
made  equivalent  to  the  commencement  there- 
of, within  the  meaning  of  the  statute  of  lim- 
itations, when  the  complaint  is  filed  and  the 
summons  delivered,  with  the  intent  that  it 
shall  be  actually  served,  to  the  sheriff  of  the 
county  In  which  the  defendants  or  one  of 
them  usually  resides,  provided  the  service 
is  actually  made  or  the  first  publication  bad 
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within  60  days  (Hill's  Ann.  Laws,  §  15);  but 
this  evidently  contemplates  that  the  defend- 
ant shall  be  not  merely  a  party  to  the  rec- 
ord, but  a  proper  party  to  the  action;  and, 
unless  Malin  was  such  a  party,  the  fact  of 
naming  him  in  the  pleadings  as  such  will  not 
avail  the  plaintiff  for  any  purpose.  The 
facts  about  which  there  is  no  dispute  are 
that  Malin,  who  resided  in  Portland,  was 
temporarily  in  possession  of  the  property  in 
controversy  at  the  time  the  action  was  com- 
menced, as  the  mere  servant  or  employfi  of 
Holladay,  having  been  sent  down  a  few  days 
before  to  prepare  the  Seaside  House  for  the 
reception  of  guests,  and  to  act  as  manager 
thereof  during  the  season;  and  that  he  claim- 
ed no  interest  in  or  right  to  the  possession 
of  the  premises  in  any  other  capacity  than 
as  a  mere  hired  servant  or  employe,  subject 
to  the  orders  and  control  of  his  employer. 
Under  such  circumstances,  it  seems  to  us 
manifest  that  his  possession  was  that  of  his 
employer,  and  that  he  was  not  a  proper  party 
to  the  action  to  recover  possession  of  the 
premises.  The  person  against  whom  the 
statute  requires  the  action  to  be  brought 
must  be  more  than  a  mere  agent  or  servant, 
claiming  for  himself  no  interest  in  the  prem- 
ises, nor  right  to  the  possession  or  control 
thereof;  but  it  must  be  some  person  in  pos- 
session, exercising  acts  of  ownership,  and 
claiming  title  or  right  to  the  possession  in 
himself.  A  person  may  be  in  possession  of 
land  either  in  person  or  by  some  agent  or 
servant  acting  under  his  direction  and  con- 
trol; and  in  the  latter  case  the  possession 
of  the  agent  or  servant  will  be  the  possession 
of  the  employer,  and  he  is  the  party  against 
whom  the  action  must  be  commenced,  and 
not  the  agent  or  servant.  "A  mere  servant 
or  employe,"  says  Chief  Justice  Wallace, 
"claiming  for  himself  no  interest  in  the  prem- 
ises, nor  any  right  to  their  possession,  but 
acting  under  the  control  of  another,  and  only 
in  that  manner  occupying  and  being  per- 
sonally upon  the  premises,  cannot  be  sued  in 
an  action  of  ejectment  brought  to  recover 
them,  for  such  facts  and  circumstances  only 
go  to  show  that  the  employer,  and  not  the 
servant  or  employe,  is  the  party  in  posses- 
sion, and,  of  course,  answerable  in  that  ac- 
tion." Polack  v.  Mansfield,  44  Cal.  39;  1 
Waite,  Act.  &  Def.  81;  Hawkins  v.  Reichert, 
28  Cal.  534;  Chiniquy  v.  Catholic  Bishop,  41 
111.  148;  People  v.  Ambrecht,  11  Abb.  Pr.  97; 
Redfleld  v.  Railroad  Co.,  25  Barb.  54.  We 
think,  therefore,  the  court  erred  in  holding 
that  the  actfon  was  commenced  when  the 
complaint  was  filed  and  the  summons  served 
on  Malin. 

In  the  course  of  the  trial,  the  court,  in  the 
presence  and  hearing  of  the  jury,  stated,  in 
substance,  that  an  adverse  claim  under  color 
of  title,  to  ripen  Into  a  perfect  title,  must  be 
made  in  good  faith,  and  with  an  honest  be- 
lief on  the  part  of  the  claimant  that  his  title 
is  good.  The  testimony  of  plaintiff  tended 
to  show  that  Benjamin  Holladay,  during  the 


time  defendant  claims  he  was  holding  ad- 
verse possession  of  the  property,  had  knowl- 
edge and  was  advised  of  plaintiff's  claim 
and  her  contention  that  the  will  under  which 
Mrs.  Cloutrle  held  was  invalid  as  to  her.  In 
View  of  this  testimony,  and  to  remove  any 
erroneous  impression  the  jury  may  have  re- 
ceived from  the  statement  of  the  court,  the 
defendant,  at  the  proper  time,  requested,  in 
writing,  the  following  instruction,  which  the 
court  refused  to  give,  either  in  substance  or 
as  requested:  "The  fact  that  a  person  claim- 
ing under  color  of  title  knew  he  was  wrong 
does  not  affect  the  adverse  character  of  his 
holding  possession.  A  man  may  take  and  oc- 
cupy under  a  will  or  deed  which  purports  to 
give  him  title  to  the  land,  and  knowing  that 
his  title  is  bad,  and  that  another  has  an  out- 
standing interest  in  the  land,  yet  his  occu- 
pancy may  be  adverse;  and  so,  though  Ben. 
Holladay  may  have  known  of  the  right  of 
plaintiff,  and  have  acted  in  bad  faith  in  ex- 
cluding her,  yet,  if  his  possession  under  his 
deeds  had  the  necessary  elements  of  an  ad- 
verse occupancy  in  other  respects,  his  knowl- 
edge that  he  was  wrong  would  not  affect  the 
adverse  character  of  his  occupancy."  This 
instruction  should  have  been  given'.  Coun- 
sel for  plaintiff  frankly  admitted  at  the  argu- 
ment that  the  court  was  In  error  in  stating 
that  an  adverse  holding  under  color  of  title 
must  be  with  an  honest  belief  on  the  part  of 
the  claimant  that  his  title  is  good.  This 
being  so,  the  defendant  was  entitled,  in  view 
of  the  testimony,  to  have  any  erroneous  im- 
pression the  jury  may  have  received  from 
the  remark  of  the  court  removed  by  a  proper 
instruction,  and  for  that  purpose  the  instruc- 
tion requested  or  a  similar  one  should  have 
been  given. 

The  court  also  Instructed  the  jury  that  the 
statute  of  limitations  would  not  commence  to 
run  as  to  the  property  conveyed  .by  Mrs. 
Cloutrie  to  the  defendant  In  June,  1877,  until 
the  deed  was  recorded  and  the  defendant 
entered  into  the  actual  possession  of  the 
property  conveyed.  This  instruction  wholly 
ignored  the  contention  of  the  defendant  that, 
at  the  time  the  conveyance  was  made,  Mrs. 
Cloutrie  was,  and  for  a  long  time  prior  there- 
to had  been,  In  possession,  holding  adversely 
to  the  plaintiff,  and  therefore  the  statute 
commenced  to  run  from  the  time  the  plaintiff 
was  ousted  by  her,  and  not  from  the  entry 
of  the  defendant  Mrs.  Cloutrie  entered  into 
the  possession  of  that  portion  of  the  donation 
land  claim  of  her  mother  in  controversy  in 
this  suit  in  1872,  under  a  will  regular  in 
form,  purporting  to  devise  the  whole  of  it  to 
her,  and  thereafter  remained  in  possession 
and  treated  the  property  as  her  own,  sold 
and  conveyed  by  warranty  deeds  the  whole 
of  definitely  described  portions  thereof,  mort- 
gaged the  remainder  to  secure  the  payment 
of  her  debts,  and  finally  conveyed  the  mort- 
gaged property  in  satisfaction  of  the  mort- 
gage to  the  defendant,  and  delivered  posses- 
sion to  him.   These  were  circumstances  of 
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more  or  less  importance  Indicating  the  asser- 
tion of  a  claim  of  title  and  possession  incon- 
sistent with  and  hostile  to  the  title  of  the 
plaintiff  as  a  tenant  in  common,  and  was 
therefore  evidence  tending  to  show,  and  from 
which  the  jury  would  have  been  justified  in 
finding,  an  ouster  and  adverse  holding  by 
Mrs.  Cloutrie.  Freem.  Coten.  §§  224,  242; 
Lefavour  v.  Homan,  3  Allen,  354;  Carpenter 
v.  Thayer,  15  Vt  552;  Wright  v.  Kleyla  (Ind. 
Sup.)  4  N.  E.  1G.  And,  while  plaintiff  gave 
testimony  tending  to  show  that  Mrs.  Cloutrie 
was  holding  in  recognition  of  her  title,  the 
question  of  ouster  an'i  adverse  possession 
was,  nevertheless,  under  the  evidence,  a  ques- 
tion of  fact  fpr  the  determination  of  the 
jury;  and  the  court  was  in  error  in  assum- 
ing, as  it  necessarily  did  in  the  instruction 
complained  of,  that  Mrs.  Cloutrie's  posses- 
sion, up  to  the  time  of  the  conveyance  to  the 
defendant,  was  consistent  with  and  in  recog- 
nition of  the  plaintiff's  title. 
Judgment  reversed,  and  new  trial  ordered. 


(27  Or.  117) 

MOORE  et  al.  v.  SIMONSON. 

(Supreme  Court  of  Oregon.   April  1,  1895.) 

Life  Tenant— Purchase  op  Outstanding  Title 
—Constructive  Trust— Improvements 
— Waste— Set-Ofp. 

1.  An  executrix  and  life  tenant,  in  posses- 
sion of  lands  of  which  her  testator  owned  the 
equitable  title,  who  buys  in  the  outstanding 
legal  title,  supposing  it  to  be  necessary  for  the 

Erotection  of  the  estate,  paying  therefor,  out  of 
er  own  moneys,  a  sum  wholly  disproportionate 
to  the  value  of  the  land,  holds  the  legal  title 
so  purchased  in  trust  for  the  remainder-men. 

2.  The  life  tenant,  upon  belug  declared  such 
trustee,  is  entitled  to  be  reimbursed  from  the  es- 
tate for  the  amount  paid  by  her  in  buying  in 
the  title,  and  also  for  the  sum  paid  for  a  street 
improvement  constituting  a  betterment  inuring 
to  the  benefit  of  the  inheritance. 

3.  A  life  tenant  under  a  will,  who  is  de- 
clared to  be  a  trustee  for  the  remainder-men  as 
to  an  outstanding  legal  estate  purchased  by  her, 
is  not  entitled  to  reimbursement  for  the  value  of 
permanent  improvements  voluntarily  made  by 
her  on  the  land. 

4.  In  a  suit  by  remainder-men  under  a  will 
to  have  the  life  tenant  declared  a  trustee  for 
them  as  to  an  outstanding  legal  estate  purchased 
by  her.  she  cannot  be  made  liable  for  waste, 
when  there  is  no  claim  therefor  under  the  plead- 
ings, nor  evidence  showing  her  guilty  of  waste. 

Appeal  from  circuit  court,  Wasco  county; 
W.  L.  Bradshaw,  Judge. 

Action  by  Sarah  A.  Moore  and  others 
against  Anna  Simonson,  as  executrix  and 
life  tenant  of  lands  of  which  her  testator 
owned  the  equitable  title,  to  have  a  purchase 
by  her  of  the  outstanding  legal  title  declared 
to  be  held  by  her  in  trust  for  all  persons  tak- 
ing under  the  will.  From  a  decree  granting 
the  relief  prayed,  but  disallowing  certain 
expenditures  by  the  defendant  for  improve- 
ments, etc.,  both  parties  appeal.  Modified. 

The  purpose  of  plaintiffs  in  this  suit  is  to 
have  defendant,  Anna  Simonson,  who  holds 
the  legal  title  to  the  following  described 
premises,  to  wit:  "Beginning  at  the  north- 
west corner  of  lot  12  in  block  2,  Blgelow's, 

v.S9p.no.lO— 70 


addition  to  Dalles  City,  Wasco  county,  Ore- 
gon, and  running  thence  hi  a  southerly  direc- 
tion along  Washington  street  70  feet,  thence 
in  an  easterly  direction  100  feet,  to  the  west 
line  of  lot  10  in  said  block  2,  thence  in  a 
northerly  direction  70  feet,  along  the  west 
line  of  said  lot  10,  to  the  alley,  and  thence 
along  said  alley  100  feet,  to  the  place  of  be- 
ginning, and  being  the  northern  70x100  feet 
of  lots  11  and  12  in  said  block  2,"— declared  a 
trustee  as  to  said  premises  for  all  persons 
taking  and  to  take  under  the  last  will  and 
testament  of  Jonas  Whitney.  The  will, 
among  other  things,  provides:  "I  then  order 
and  bequeath  that  Anna,  my  wife,  in  case 
she  survives  me,  do  have  during  her  life  all 
the  rents  and  profits  of  the  following  real  es- 
tate owned  by  me,  viz. :  ['Here  follows  a  descrip- 
tion of  the  above  and  other  lands];  and  at 
her  death  all  said  land  and  personal  prop- 
erty remaining  shall  go  to  and  belong  solely 
to  my  daughter,  Sarah  Moore,  and  the  heirs 
of  her  body."  A  codicil  thereafter  executed 
makes  the  following  provisions:  "(1)  That 
after  the  death  of  my  wife,  Anna  Whitney, 
I  request  that  the  profits  and  income  arising 
from  my  estate  shall  go  to  the  equal  educa- 
tion of  the  children  of  my  only  daughter, 
Surah  Moore,  or  so  much  thereof  as  may  be 
required  to  educate, them  in  the  common  and 
higher  English  branches.  (2)  That  I  request 
my  said  wife,  Anna  Whitney,  shall  during 
her  lifetime  appoint  a  suitable  person  to  act 
as  trustee,  and  to  have  the  charge  of  my  said 
estate  after  her  death,  and  who  shall  be  au- 
thorized to  carry  out  the  provisions  of  my  last 
will  and  testament,  including  this  codicil. 
(3)  That  I  desire  that  If  at  any  time  after  the 
death  of  my  wife,  Anna  Whitney,  my  said 
daughter,  Sarah  Moore,  should  need  any  as- 
sistance from  my  said  estate,  I  request  and 
order  that  she  shall  be  furnished  from  my 
said  estate  with  sufficient  means  to  enable 
her  to  live  in  a  comfortable  manner  during 
her  life.  (4)-  That  I  desire  and  request  that 
after  the  death  of  my  said  wife  Anna  Whit- 
ney, as  the  children  of  my  daughter,  Sarah 
A.  Moore,  become  of  age,  they  shall  each  re- 
ceive their  proportion  of  my  said  estate, 
share  and  share  alike."  The  will  was  exe- 
cuted August  28,  1871,  and  the  codicil  Sep- 
tember 19,  1876.  The  wife  was  named  as 
executrix  of  the  will.  The  testator  died  in 
October,  1870,  and  his  widow,  the  defendant 
above  named,  was  shortly  afterwards,  upon 
probate  of  the  will,  appointed  executrix,  and 
has  never  been  discharged.  The  plaintiff 
Sarah  A.  Moore  is  the  daughter  of  the  tes- 
tator, and  plaintiff  Anna  Moore  is  the  daugh- 
ter of  Sarah,  who  has  seven  other  children 
now  living,  all  of  whom  are  minors,  to  wit, 
Homer  W.,  Chauncey  H.,  Nathaniel  B.,  Wil- 
liam A.,  Vivian  E.,  Garfield,  and  Lena  Moore. 
At  the  date  of  the  death  of  the  testator,  he 
was  the  owner  of  the  equitable  title  to  the 
premises  above  described,  through  mesne  con- 
veyances from  Wlnsor  D.  Bigelow,  whose 
title  was  derived  from  the  United  States,  un- 
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der  the  act  of  September  27,  18S0  (chapter 
76),  commonly  called  the  "Donation  Act" 
The  Missionary  Society  of  the  Methodist 
Episcopal  Church  held  the  legal  title  under 
patent  from  the  United  States,  but  In  trust, 
however,  for  the  testator,  and  for  his  use 
and  benefit  On  the  3d  day  of  October,  1877, 
the  defendant  bought  In  the  outstanding  title 
of  the  missionary  society,  and  took  a  deed 
thereto  In  her  own  name,  paying  $420  as  a 
consideration  therefor.  In  1882  the  grade  of 
Washington  street  in  front  of  the  premises 
was  raised  from  2%  to  5  feet,  at  an  expense 
to  defendant  of  about  (100,  and  the  build- 
ings situate  thereon  were  raised  so  as  to  con- 
form to  the  grade  at  an  additional  expense 
of  about  $3,000.  During  the  time  the  building 
was  being  repaired,  the  defendant  sold  some 
Iron  doors  therefrom,  for  which  she  realised 
$400.  The  court  below  decreed  that  the  de- 
fendant holds  the  legal  title  to  said  premises, 
but  In  trust  for  all  persons  taking  and  to  take 
under  the  will  of  Jonas  Whitney;  that  two- 
thirds  of  the  amount  paid  the  Missionary 
Society  in  buying  In  Its  outstanding  title,  to 
wit,  $280,  plus  $3,000,  expended  on  the  build- 
ings, less  the  sum  of  $400,  received  from  the 
sale  of  the  iron  doors,  leaving  a  balance  of 
$2,880,  was  a  charge  upon  the  estate;  and 
that,  upon  the  payment  of  said  sum  by  plain- 
tiffs, the  defendant  shall  convey  said  premises 
to  them  and  to  said  minor  children,  by  a  good 
and  sufficient  deed,  subject  to  the  life  estate 
of  the  defendant,  In  accordance  with  the  last 
will  and  testament  of  the  said  Jonas  Whitney. 
From  this  decree  both  parties  appeal.  Other 
facts  will  appear  in  the  course  of  the  opinion. 

F.  P.  Mays,  for  plaintiffs.  A.  S.  Bennett, 
for  defendant. 

WOLVERTON,  J.  (after  stating  the  facts). 
From  the  testimony  it  appears  that  in  1877, 
at  the  time  the  defendant  bought  in  the  mis- 
sion title,  the  property  was  worth  from  nine 
to  ten  thousand  dollars.  Mr.  D.  M.  French 
says  the  land  was  worth  $1,000,  and  the  im- 
provements $9,000.  William  Lord  testifies:  **I 
should  think  the  land  was  worth  $1,000,  and 
the  improvements  $8,000.  Whitney  claimed 
it  was  worth  more."  The  defendant  was 
asked,  "What  was  the  value  of  the  property 
at  the  time  you  bought  In  the  mission  title?" 
to  which  she  answered,  "I  suppose  the  prop- 
erty was  worth  perhaps  six  thousand  dol- 
lars." She  testifies;  however,  that.  Imme- 
diately after  she  obtained  the  mission  deed, 
she  claimed  the  whole  interest  in  the  prop- 
erty, and  continued  to  claim  It  from  that 
time  on,  Including  the  time  the  improvements 
were  made  by  her,  but  that  prior  to  the  ex- 
ecution of  the  deed  she  had  only  a  life  es- 
tate therein.  Dr.  EL  Logan,  who  became 
the  agent  of  defendant  in  1878,  or  1879,  and 
acted  as  such  for  her  until  after  the  improve- 
ments were  made,  testifies  as  follows:  "Q. 
State,  If  you  know,  what  Interest  she  [de- 
fendant) was  claiming  in  this  property  while 
you  were  acting  as  her  agent   A.  The  net 


proceeds  of  all  the  property;  that  is,  the  set 
rents.  Q.  State  whether  or  not  she  «w 
claimed  to  be  the  absolute  owner  of  tk 
property  during  that  time  to  yon.  A.  She 
never  did.  Q.  To  whom,  if  any  one,  did  ste 
claim  the  property  belonged?  A.  To  Mn. 
Anna  Moore,  I  think  it  Is,  and  her  ehildm. 
her  daughter  and  her  children;  largely  tst 
children.  Q.  Do  you  remember  any  parties- 
lar  time  when  she  spoke  of  the  property  be- 
ing owned  by  the  persons  mentioned?  A  b 
the  spring  of  1883,  or  about  the  time  the  to- 
provements  were  made  on  the  property.  I 
think  It  was  In  1883.  I  cannot  say  for  cer- 
tain. Q.  Can  you  explain  In  what  connec- 
tion she  made  the  claim?  A.  Referring  to 
the  Improvements  on  the  property,  she 
spoke  of  it  as  being  In  the  end  going  to  Mn 
Moore  and  her  children.  The  money  In  Bak- 
ing the  Improvements  wan  borrowed  txm 
French  &  Co.,  and  the  note  was  signed  by 
Mrs.  Whitney,  A.  B.  Moore,  and  wife.  I 
think  the  amount  was  two  thousand  doUsn, 
she  having  some  money  in  her  name,  wkkh 
was  also  expended  on  the  Improvement!, 
which  came  from  rents  of  buildings  tad 
farm."  Mrs.  Sarah  A.  Moore  also  testiftei 
that  her  mother,  the  defendant,  claimed  ash* 
a  life  estate  in  the  premises  up  to  the  tine 
she  was  married  to  Simon  son,  which  wu 
some  time  after  the  improvements  were 
made.  It  may  be  remarked,  while  pasMsg, 
that  the  defendant  held,  not  only  the  life  es- 
tate to  the  premises  under  the  will  of  Joan 
Whitney  at  the  time  she  purchased  the  as- 
standing  mission  title,  but  she  occupied  the 
position  of  a  trustee  in  respect  to  said  prev- 
ises, the  owners  of  the  remainder  under  mU 
wiU  being  the cestuis  que  trustent  Shewn 
then  executrix  of  the  estate,  and  had  served 
as  such  scarcely  a  year,  and  was  also  ifi  ps> 
session,  collecting  rents.  Swing.  J.,  in  Bowl- 
ing's Heirs  v.  Dobyns'  Adm'ra,  5  Dana,  4M» 
say 8:  "It  Is  certainly  true,  as  a  geoeal 
proposition,  that  If  a  trustee,  mortgagee,  or 
tenant  for  life,  being  in  possession,  pur- 
chases in  an  outstanding  title  or  Idcsb- 
b ranee,  he  cannot  apply  It  to  his  own  benefit 
but  It  in  general,  inures  to  the  benefit  of 
him  under  whom  he  entered,  or  Is  considered 
as  held  in  trust  for  the  cestui  que  trust  mort- 
gagor, or  him  in  reversion  or  remainder.* 
Or,  as  stated  by  Bibb,  O.  J.,  in  Morgnl 
Heirs  v.  Boone's  Heirs,  4  T.  B.  Man.  S7: 
"It  is  a  general  principle  that  If  a  trustee, 
mortgagee,  tenant  for  life,  or  purchaser  geta 
an  advantage,  by  being  in  possession,  or  be- 
hind the  back  of  the  party  interested,  atd 
purchases  in  an  outstanding;  title  or  incum- 
brance, he  shall  not  use  it  to  his  own  benefit 
and  the  annoyance  of  him  under  whose  due 
he  entered,  but  shall  be  considered  ss  hold- 
ing it  in  trust"  See,  also,  Holridge  v.  Gfr 
lesple,  2  Johns.  Ch.  33;  Whitney  v.  Salter 
(Minn.)  30  N.  W.  755;  Daviess  t.  Myers,  U 
B.  Mon.  511;  1  Washb.  Real  Prop.  96.  There 
Is  but  little  doubt  that  the  defendant  pur- 
chased this  title  with  her  own  funds.  Thty 
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came  out  of  the  rents  and  profits  which  were 
rightly  hers  under  the  will,  or  else  were  de- 
rived from  the  personal  property  which  she 
was  also  entitled  to  after  the  payment  of 
debts  and  the  expenses  of  settling  the  estate. 
However  this  might  be,  a  court  of  equity 
may  treat  the  claim  as  having  been  pur- 
chased for  the  benefit  of  those  in  remainder. 
In  the  case  of  Bowling's  Heirs  v.  Dobyns' 
Adm'ra,  supra,  which  was  a  stronger  case 
for  the  life  tenant  than  the  one  at  bar,  the 
court  say:  "And  though,  after  a  recovery  In 
ejectment,  and  before  possession  is  taken,  It 
might  be  competent  for  the  mortgagee,  trus- 
tee, or  tenant  for  life  to  abandon  their  claims, 
and  take  shelter  under  the  adversary  claim 
by  purchase,  without  waiting  to  be  ousted 
by  writ,  yet  they  will  In  all  such  cases  be 
held  to  a  rigid  scrutiny  and  strict  accounta- 
bility. Slight  testimony  tending  to  show 
that  they  purchased  with  the  means  of  the 
mortgagor,  cestui  que  trust,  or  him  In  rever- 
sion or  remainder,  or  with  the  combined 
means  of  the  latter  and  the  tenant  for  life, 
will  render  the  claim  so  acquired  subject  to 
all  the  rights  and  limitations  over  of  the 
original  claim.  And  though  a  judgment  has 
been  recovered  in  ejectment,  and  he  pur- 
chases with  his  own  funds,  while  he  is  still 
in  possession,  a  court  of  chancery  might,  per- 
haps, treat  the  claim  as  purchased  for  their 
benefit,  requiring  them  to  account  to  him  for 
all  reasonable  disbursements  in  its  acquisi- 
tion." In  that  case  the  life  tenant  was  ex- 
ecutrix of  the  estate,  as  in  this,  and  the 
court  concluded  that  her  purchase  was  in 
trust  for  the  remainder-men.  Here  we  have 
a  life  tenant  and  an  executrix  of  the  estate 
in  full  possession,  purchasing  the  outstand- 
ing title,  which  she  now  declares  was  nego- 
tiated as  an  individual  investment,  intending 
thereby  to  become  the  absolute  owner  there- 
of, unincumbered  with  any  trust  obligations. 
The  testimony  is  so  strong,  however,  that 
she  never  claimed  more  than  a  life  estate  in 
the  premises  until  a  comparatively  recent 
date,  admitting  all  the  while  that  Mrs.  Sarah 
A.  Moore  and  her  children  were  entitled  to 
the  remainder  after  her  estate  had  termi- 
nated, that  we  are  convinced  that  she  bad 
a  more  equitable  purpose  in  view  when  she 
made  the  purchase,  and  that  she  in  reality 
intended  the  title  to  inure  to  the  benefit  of 
her  child  and  grandchildren,  as  well  as  that 
of  herself.  The  property  was  worth  at  the 
time  of  purchase  from  $9,000  to  $10,000.  She 
admits  It  to  have  been  worth  $6,000,  and  yet 
she  purchased  the  title  under  which  she 
claims  the  fee  for  $-120,  so  that  the  subsist- 
ing equities  are  strongly  against  her  present 
contention.  Hence  we  think  her  purchase  of 
the  mission  title  ought  now  to  be  regarded 
as  having  been  made,  as  she  originally  in- 
tended it,  for  the  benefit  of  the  devisees  un- 
der the  will  of  her  former  husband,  Jonas 
Whitney  and  she  ought  now  to  be  regarded 
as  holding  the  legal  title  to  said  premises  in 
trust  for  the  beneficiaries  under  said  will. 


The  defendant  claims,  however,  that,  if 
she  is  held  to  be  a  trustee,  she  ought  to  be  al- 
lowed a  fair  proportion  of  the  amount  ex- 
pended by  her  In  the  purchase  of  the  out- 
standing title,  and  in  making  permanent  im- 
provements, upon  the  ground  that  she  made 
such  expenditures  from  her  own  funds,  be- 
lieving that  she  was  the  owner  of  the  abso- 
lute title.  The  rule  is  established  by  Hatcher 
v.  Briggs,  6  Or.  31,  that  where  a  purchaser 
of  real  property,  for  full  value,  at  an  unau- 
thorized partition  sale,  in  good  faith  and  with- 
out notice  of  any  infirmity  of  title,  believing 
it  to  be  good,  makes  permanent  improve- 
ments, which  add  to  the  value  of  the  estate, 
he  is  entitled  to  recover  to  the  extent  of  such 
added  value,  as  well  as  for  the  amount  ex- 
pended in  purchasing  his  supposed  title, 
where  such  improvements  and  purchase  price 
inure  to  the  benefit  of  the  true  owners.  But 
the  defendant  occupies  the  position  of  a  self- 
constituted  trustee,  by  purchase  of  an  out- 
standing title,  which  inured  to  the  benefit  of 
others  as  well  as  of  herself.  She  undoubt- 
edly believed  at  the  time  that  she  was  taking 
a  title  without  Infirmities,  but  she  took  It  as 
trustee,  and  whatever  expenditures  she  made 
were  made  in  the  belief  that  she  was  a  life 
tenant  only.  So  that  she  Is  not  in  a  position 
to  invoke  the  doctrine  applicable  to  a  pur- 
chaser in  good  faith  for  value,  making  im- 
provements which  add  to  the  value  of  the 
premises.  Whenever  it  is  once  established 
that  a  trusteeship  exists,  then  the  obligations 
and  duties  of  a  trustee  ensue.  He  will  be 
held  to  a  strict  accountability  as  to  the  man- 
agement of  the  trust  estate,  and  cannot  in- 
cumber it  except  in  accordance  with  the  pow- 
ers given  by  the  terms  of  his  trust,  by 
authority  of  the  court,  or  with  the  consent  of 
the  cestui  que  trust  So  that  it  is  difficult 
to  see  how  the  defendant,  being  a  trustee, 
can  claim  for  the  value  of  improvements,  on 
the  ground  of  having  purchased  an  outstand- 
ing title,  without  notice  of  infirmities,  when 
the  very  purchase  itself  Inured  to  'the  benefit 
of  other  parties,  and  the  very  parties  against 
whom  she  now  claims  reimbursement 

The  defendant  is  a  trustee  of  the  legal  title 
merely  by  operation  of  law.  Her  duties  and 
obligations  towards  the  owners  of  the  estate 
in  remainder  are  those  of  a  life  tenant  As 
such,  she  is  required  to  keep  down  Interest 
upon  incumbrances,  and  to  keep  up  repairs, 
so  that  those  In  remainder  shall  come  into 
their  estate  after  the  expiration  of  the  life 
estate  in  substantially  the  same  condition  as 
it  came  to  her  hands.  As  a  general  propo- 
sition, if  a  tenant  for  life  makes  improve- 
ments upon  the  premises,  he  cannot  claim 
compensation  therefor  from  the  reversioner 
or  remainder-man,  though  he  Is  under  no 
obligation  to  do  more  than  keep  the  premises 
In  repair,  and  generally  he  cannot  make  re- 
pairs or  permanent  improvements  at  the  ex- 
pense of  the  inheritance.  1  Washb.  Real 
Prop.  129;  6  Am.  &  Eng.  Enc.  Law,  882. 
Paxton,  J.,  in  Datesman's  Appeal,  127  Pa. 
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St.  359,  17  Atl.  1086,  1100,  says:  "It  is  set- 
tled law  that  the  life  tenant  cannot  of  his 
own  motion  improve  the  remainder-men  out 
of  their  estate."  Or,  as  was  said  in  Van  Bib- 
ber v.  Williamson,  37  Fed.  759:  "Improve- 
ments made  by  the  life  tenant,  or  those  hold- 
ing or  claiming  by,  through,  or  under  him 
prior  to  his  death,  could  nor,  upon  well-set- 
tled principles,  be  charged  against  the  re- 
mainder-men, who  were  minors,  and  in  no 
position  to  interfere  or  complain."  See.  also, 
Elam  v.  Parkhill,  60  Tex.  582,  and  Millar  v. 
Shields,  55  Ind.  71. 

The  cost  of  the  improvement  in  raising  the 
stone  buildings  was  about  $3,000.  This  ex- 
penditure was  entirely,  as  we  have  seen,  from 
the  funds  of  the  defendant,  but  it  was  by 
her  own  volition,  with  knowledge  at  the  time 
of  the  exact  relationship  which  she  sustained 
to  the  owners  of  the  remainder.  So  that  this 
expenditure  cannot  be  allowed,  upon  any 
ground  that  we  are  now  enabled  to  discover, 
at  the  expense  of  the  inheritance.  The  ex- 
penditure for  the  improvement  of  the  street 
should,  however,  be  allowed  the  defendant. 
This  improvement  constituted  a  betterment, 
and  inured  to  the  benefit  of  the  inheritance, 
as  well  as  to  the  life  estate,  and  the  cost 
thereof  should  be  treated  as  an  incumbrance 
on  the  whole  estate.  Plympton  v.  Boston 
Dispensary,  106  Mass.  547;  Cairns  v.  Chabert, 
3  Edw.  Ch.  330.  In  view  of  the  fact  that 
the  defendant  bought  in  the  outstanding 
mission  title  in  good  faith,  believing  it  to  be 
necessary  for  the  protection  of  the  whole 
estate,  the  amount  expended  therefor  should 
also  be  treated  as  an  incumbrance.  The 
amount  expended  for  improving  the  street 
was  $100,  which,  being  added  to  the  consid- 
eration for  the  mission  title,  makes  $520. 
The  defendant,  by  paying  this  sum  out  of  her 
own  funds,  became  a  creditor  of  the  estate 
to  that  extent,  deducting  the  interest  she 
would  have  to  pay  as  life  tenant  during  her 
life.  It  is  the  duty  of  the  defendant  to  keep 
down  the  Interest  upon  this  sum  during  her 
life,  and  of  the  remainder-men  to  pay  the 
principal  at  her  death.  4  Kent  Comm.  74, 
75;  Reyburn  v.  Wallace  (Mo.  Sup.)  3  S.  W. 
482.  The  rule  is  well  settled  by  which  may 
be  ascertained  the  relative  proportion  of  the 
incumbrance  to  be  borne,  respectively,  by  the 
life  tenant  and  the  owners  of  the  remainder 
if  paid  at  once  or  at  any  given  time  before 
the  death  of  the  life  tenant  The  life  tenant 
must  pay  the  present  worth  of  an  annuity, 
equal  to  the  annual  interest  running  during 
the  number  of  years  which  constitute  the 
expectancy  of  life.  The  balance,  after  sub- 
tracting the  sum  thus  ascertained  from  the 
Incumbrance,  should  be  borne  by  those  hi  re- 
mainder. 3  Pom.  Eq.  Jur.  8  1223,  and  note 
2,  at  page  213. 

There  is  evidence  In  the  case  tending  to 
show  that  the  Missionary  Society  has  agreed 
to  refund  to  the  defendant  the  $420  paid  for 
the  mission  title,  and  that  a  percentage  of 
that  amount  has  been  tendered  and  Is  now 


ready  to  be  paid  her.  When  she  collects  this 
fund,  it  ought  to  go  towards  the  discharge  of 
the  incumbrance.  Plaintiffs  seek  to  have  the 
$400  which  defendant  received  for  the  Iron 
doors  offset  against  any  claim  she  may  have 
for  expenditures;  but  this  is  in  the  nature  of 
waste,  and  no  claim  is  made  therefor  under 
the  pleadings,  nor  was  there  any  evidence 
offered  during  the  trial  showing  that  she  was 
guilty  of  committing  waste  in  this  respect. 
She  may  or  may  not  have  committed  waste 
in  selling  the  iron  doors,  but  the  evidence  is 
insufficient  to  determine  that  question,  none 
apparently  having  been  offered  with  that  end 
in  view.  Hence  this  claim  cannot  be  allowed. 

The  decree  will  be  that  the  defendant  con- 
vey to  the  other  devisees  of  Jonas  Whitney 
the  premises  in  the  proportion  they  would 
take  jmder  the  will,  reserving  to  herself  the 
rents,  issues,  and  profits  thereof  during  her 
natural  life,  and  that  the  $520  be  declared 
an  incumbrance  thereon,  to  be  discharged  by 
the  life  tenant  and  other  devisees,  the  propor- 
tion for  each  to  pay  to  be  ascertained  under 
the  rule  herein  determined.  The  decree  of 
the  court  below  will  therefore  be  modified  is 
accordance  with  this  opinion. 


(4  Idaho,  431) 

FIRST  NAT.  BANK  OF  PALOUSE  CITY 
v.  LIEUALLEN  et  al. 
(Supreme  Court  of  Idaho.   April  6,  1895.) 
Attachment  Lien— Notice  op  Lew— Sale. 

1.  The  evidence  of  the  levy  of  the  attach- 
ment and  the  notice  thereof,  filed  with  the  re- 
corder, hvld  sufficient  to  give  notice  of  the  at- 
tachment lien. 

2.  A  sheriff's  deed  for  land  sold  under  exe- 
cution relates  bark  to  the  date  of  the  attach- 
ment and  cuts  off  all  subsequent  hens. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  county; 
W.  O.  Piper,  Judge. 

Action  by  the  First  National  Bank  of  Pa- 
louse  City  against  J.  W.  Lieuallen  and  others 
to  foreclose  a  mortgage.  Plaintiff  had  judg- 
ment, and  defendants  appeal.  Reversed. 

J.  H.  Forney  and  I.  N.  Smith,  for  appel- 
lants. J.  A.  C.  Freund  and  Hanna,  McCros- 
ky  &  Ettinger,  for  respondent 

SULLIVAN,  J.  This  is  an  appeal  from  a 
judgment  and  decree  of  foreclosure.  The 
facts  are  substantially  as  follows:  The  de- 
fendants Lieuallen  and  Lestoe  brought  suit 
against  the  defendant  Andrew  Clyde,  doing 
business  under  the  name  of  the  Andrew 
Clyde  Company,  on  the  19th  of  November, 
1892,  to  recover  the  sum  of  $1,04L09,  with 
interest  and  costs;  and  an  attachment  was 
duly  issued  in  said  action,  and  levied  upon 
the  land  described  in  the  complaint  in  this 
action.  Thereafter,  on  the  20th  day  of  De- 
cember, 1893,  Lieuallen  and  Lestoe  obtained 
Judgment  in  said  suit  for  the  sum  $1,446.84. 
On  the  14th  day  of  February,  1893,  the  said 
Andrew  Clyde  and  Anna  Clyde,  his  wife,  exe- 
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cuted  their  certain  mortgage  upon  the  real 
estate  described  in  the  complaint  to  secure 
the  payment  of  their  promissory  note  for 
?7,040.27,  due  November  1.  1893,  in  favor  of 
the  plaintiff,  the  First  National  Bank  of  Pa- 
louse  City,  Wash.  Thereafter  said  First  Na- 
tional Bank  brought  this  suit  to  foreclose 
said  mortgage,  and  the  said  Lieuallen  and 
Lestoe  were  made  parties,  for  the  reason  fol- 
lowing, stated  in  the  complaint:  "That  the 
defendants  Lieuallen  and  Lestoe  have,  or 
claim  to  have,  some  Interest  or  claim  upon 
said  premises,  or  some  part  thereof,  as  Judg- 
ment creditors;"  and  that  such  interest  was 
subsequent  to  that  of  plaintiff's.  The  de- 
fendants answered  the  complaint,  and  denied 
that  their  interest  In  and  to  said  land  was 
subsequent  to  the  lien  of  plaintiff's  mortgage, 
and  set  up  their  said  action  brought  on  No- 
vember 19,  1892,  against  Andrew  Clyde,  and 
their  attachment  proceedings  therein,  the 
judgment  obtained  In  said  case,  the  Issuance 
of  an  execution  to  enforce  said  judgment, 
the  sale  of  the  land  described  in  said  notice 
of  attachment  nnder  said  execution,  and  the 
purchase  thereof  by  said  Lieuallen  and  Les- 
toe. The  cause  was  tried  by  the  court,  and 
Judgment  and  decree  entered;  in  favor  of  the 
First  National  Bank.  The  court  held  that 
said  attachment  was  invalid,  and  that  plain- 
tiff's said  mortgage  was  a  prior  lien  to  the 
attachment  and  judgment  of  the  said  Lieu- 
allen and  Lestoe  against  Andrew  Clyde. 
The  appeal  is  from  the  judgment  Respond- 
ent has  not  filed  a  brief  in  this  court 

The  main  question  in  the  case  is  as  to  the 
validity  of  the  attachment  levied  November 
19,  1892,  in  the  case  of  Lieuallen  and  Lestoe 
v.  Andrew  Clyde.  The  record  shows  that 
on  the  20th  day  of  November,  1892,  the  no- 
tice of  the  levy  of  the  attachment,  together 
with  a  copy  of  the  writ  of  attachment  and  a 
description  of  the  property  attached,  was  du- 
ly filed  in  the  office  of  the  auditor  and  re- 
corder of  Latah  county,— the  county  In  which 
said  real  estate  Is  located.  Section  4307, 
Rev.  St.,  provides  that  a  writ  of  attachment 
must  be  executed  by  the  sheriff  to  whom  it 
is  delivered  without  delay  if  the  undertak- 
ing mentioned  In  section  4305,  Id.,  be  not 
given.  Subdivision  1  of  that  section  Is  as 
follows:  "(1)  Real  property  standing  upon 
the  records  of  the  county  in  the  name  of  the 
defendant  must  be  attached  by  filing  with 
the  recorder  of  the  county,  a  copy  of  the 
writ  together  with  a  description  of  the  prop- 
erty attached  and  a  notice  that  it  is  attached. 
*  *  *"  The  record  shows  a  sufficient  com- 
pliance with  the  provisions  of  said  section  In 
making  the  levy  of  said  attachment  While 
It  is  a  fact  that  the  notice  of  levy  is  not  as 
complete  as  it  might  have  been  made,  It  Is 
sufficient  to  put  any  person  dealing  with  said 
Clyde  in  regard  to  said  land  upon  Inquiry,  and 
to  give  notice  to  the  world  of  the  lien  claimed 
thereon  by  the  said  Lieuallen  and  Lestoe.  un- 
der said  attachment.  Said  attachment  Hen 
attached  to  said  land  on  the  19th  of  Novem- 


ber, 1892  (the  date  of  the  levy),  and  the  lien 
of  the  Judgment  In  that  case  relates  back  to 
that  date.  Said  land  was  sold  under  the 
execution  issued  In  said  case,  and  the  certif- 
icate of  sale  of  the  land  issued  to  said  Lieu- 
allen and  Lestoe.  The  sheriff's  deed,  if  is- 
sued, will  relate  back  to  the  date  of  the  levy 
of  the  writ  of  attachment  and  cut  off  all 
subsequent  Hens  on  said  land,  unless  subse- 
quent Hen  holders  redeem  said  land  from  the 
execution  sale  to  Lieuallen  and  Lestoe.  Said 
mortgage  bears  date  of  February  14,  1893, 
and  is  subsequent  to  the  lien  of  said  attach- 
ment. The  court  erred  in  holding  that  said 
mortgage  was  a  prior  Hen  to  said  attachment. 
The  judgment  and  decree  are  reversed,  with 
directions  to  the  court  below  to  enter  judg- 
ment in  favor  of  appellants,  whereby  their 
Hen  obtained  by  said  attachment  judgment 
and  execution  sale  Is  made  a  prior  Hen  to 
that  of  the  mortgage  of  the  plaintiff,  the 
First  National  Bank  of  Palouse  City.  Costs 
awarded  to  appellants. 

MORGAN,  C.  J.,  and  HUSTON,  J.,  concur. 


(4  Idaho,  426) 
SIMMONS  v.  CUNNINGHAM  et  al. 
(Supreme  Court  of  Idaho.   April  6,  1895.) 
J ubt — Discharge  or  Panel— Open  Venire- 
Nonsuit. 

1.  Under  provisions  of  section  3961,  Rev. 
St.,  the  court  may,  for  good  cause,  discharge  reg- 
ularly drawn  and  summoned  jurors,  and  order 
open  venire  for  jurors  to  try  causes  at  the  term 
■for  which  jurors  were  regularly  drawn. 

2.  When  plaintiff  refuses  to  introduce  evi- 
dence to  prove  his  case,  and  defendants  fail  to 
produce  evidence  to  prove  their  cross  demand 
against  plaintiff,  it  is  error  to  instruct  the  jury 
to  find  for  the  defendant  Held,  in  that  case 
action  should  have  been  dismissed,  or  a  judg- 
ment of  nonsuit  entered. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Shoshone  coun- 
ty; J.  Holleman,  Judge. 

Action  in  ejectment  by  Moses  S.  Simmons 
against  Clarence  Cunningham  and  others  to 
recover  certain  placer  mining  ground.  De- 
fendants had  judgment  and  plaintiff  appeals. 
Reversed. 

Albert  Hagan  and  C.  W.  Beale,  for  appel- 
lant   C.  W.  O'Neil,  for  respondents. 

SULLIVAN,  J.  This  Is  an  action  In  eject- 
ment to  obtain  possession  of  a  mining  claim. 
It  appears  from  the  record  that  at  the  com- 
mencement of  the  June  term,  1894,  of  the 
district  In  and  for  Shoshone  county  there 
were  present  36  jurors,  who  had  been  regu- 
larly drawn  and  summoned;  that  afterwards, 
on  June  20th,  30  additional  Jurors  were  order- 
ed by  the  court  to  be  summoned  on  an  open 
venire.  ■  On  July  7th  the  court  took  a  re- 
cess until  July  16th,  by  reason  of  a  resolution 
adopted  by  the  bar  of  Shoshone  county  re- 
questing the  judge  to  adjourn  the  term  to 
that  date.  This  recess  was  taken,  at  the 
request  of  said  bar,  on  account  of  a  troubled 
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condition  of  affairs  In  said  county,  and  It  was 
doubtful  whether  the  business  of  the  court 
would  be  proceeded  with  on  the  day  to  which 
the  court  adjourned;  and  the  judge,  not 
wishing  to  keep  the  panel  then  summoned, 
because  of  the  great  expense  to  the  county, 
discharged  the  jurors.  On  July  16th  the  court 
convened,  and  the  conditions  had  become  such 
that  it  was  deemed  advisable  for  the  court  to 
proceed  with  the  business;  and,  It  appearing 
to  the  court  that  a  jury  was  needed  to  prop- 
erly dispose  of  the  business  then  before  the 
court,  an  open  venire  was  ordered,  and  40 
jurors  summoned,  and  the  court  proceeded  to 
dispatch  the  business  of  the  term.  The  case 
at  bar  came  regularly  on  for  trial  on  Au- 
gust 2,  1894;  and,  a  jury  being  about  to  be 
called  to  try  tbe  issues,  appellant's  counsel 
interposed  a  challenge  to  the  panel,  which 
challenge  is  as  follows:  "Comes  now  the 
plaintiff,  and  challenges  the  panel  of  the 
jury  herein  In  •attendance  on  said  court,  and 
the  whole  thereof,  upon  the  following  grounds, 
to  wit:  (1)  That  at  the  commencement  of 
the  present  term  of  court,  In  June,  1894,  to 
wit,  June  13,  1894,  a  jury  was  regularly 
drawn  from  the  box  as  provided  by  law;  and 
said  Jury  was  in  attendance  upon  this  court 
until  on  or  about  the  7th  day  of  July,  1894, 
when  said  panel,  so  drawn  and  in  attendance, 
was  discharged  by  the  court,  and  the  whole 
thereof  discharged;  and  thereafter,  on  the 
6th  day  of  July*  1894,  an  open  venire  was  is- 
sued and  placed  in  the  hands  of  the  sheriff 
to  summon  a  Jury  from  the  body  of  the 
county,  and  not  from  the  names  drawn  from 
the  jury  box,  and  that  such  order  and  such, 
panel  was  unauthorized  and  Illegal.  (2)  That 
the  court  had  no  authority  to  discharge  a 
drawn  jury  in  toto  in  the  middle  of  or  dur- 
ing the  term,  and  substitute  therefor  a  panel 
summoned  by  the  sheriff  on  an  open  venire. 
(3)  That  the  plaintiff  is  entitled  as  much  as 
any  other  litigant  to  have  his  case  tried  by  the 
jury  regularly  drawn,  and  in  attendance  upon 
the  court,  and  should  not  be  forced  to  accept 
a  panel  not  drawn  as  provided  by  law.  (4) 
That  in  summoning  and  procuring  the  pres- 
ent panel  the  court  proceeded  without  au- 
thority of  law,  and  did  not  conform  to  title 
3  of  the  Code  of  Civil  Procedure,  nor  did 
the  court  conform  to  sections  3960-3962  of 
the  Revised  Statutes  of  Idaho.  (5)  Said  pan- 
el was  not  drawn  and  summoned  as  provided 
by  section  3961.  Wherefore  plaintiff  moves 
that  this  challenge  be  sustained;  that  said 
panel  be  discharged;  and  that  he  be  not  com- 
pelled to  select  therefrom  Jurors  to  try  his 
cause."  The  challenge  was  denied  by  the 
court;  whereupon  the  plaintiff  announced  that 
he  would  stand  on  his  challenge,  and  refused 
to  go  to  trial;  whereupon  the  Jury  was  im- 
paneled and  sworn  to  try  the  cause,  to  which 
action  plaintiff  duly  excepted,  and  refused  to 
offer  any  testimony.  The  defendants  offered 
no  testimony,  but  asked  the  court  to  Instruct 
the  Jury  to  find  for  the  defendants,  which  in- 
struction was  given;  whereupon  the  jury  re- 


tired, and  afterwards  returned  a  verdict  in 
favor  of  defendants,  and  judgment  was  en- 
tered In  their  favoi>  decreeing  that  the  de- 
fendants were  owners  of  and  entitled  to  the 
possession  of  the  placer  mining  ground  in 
dispute.    This  appeal  is  from  tbe  judgment. 

The  first  error  assigned  is  that  the  court 
erred  in  overruling  the  challenge  to  the  panel. 
Under  this  assignment  of  error,  the  appellant 
contends  that,  as  a  jury  regularly  drawn  and 
summoned  had  been  discharged,  the  court  was 
not  authorized  by  law  to  order  an  open  venire 
for  a  jury;  that  section  3901,  Rev.  St,  is 
the  only  one  that  permits  the  court  to  order 
on  open  venire,  and  the  provisions  of  that 
section  permits  such  order  only  "whenever 
jurors  are  not  drawn  and  summoned  to  at- 
tend."   Said  section  is  as  follows: 

"Sec  8961.  Whenever  jurors  are  not  drawn 
and  summoned  to  attend  any  court  of  record, 
or  a  sufficient  number  of  jurors  fall  to  ap- 
pear, such  court  may,  in  its  discretion  order 
a  sufficient  number  to  be  drawn  and  sum- 
moned to  attend  such  court;  or  it-  may,  by 
an  order  entered  on  its  minutes,  direct  the 
sheriff  of  the  county  to  summon  so  many  good 
and  lawful  men  of  his  county  to  serve  as 
jurors  as  the  case  may  require.  And  in  either 
case  such  jurors  must  be  summoned  In  the 
manner  provided  by  the  preceding  section." 

We  think,  under  a  fair  construction  of 
said  section,  if  jurors  are  drawn  and  sum- 
moned and  appear,  and  are  thereafter  dis- 
charged by  the  court  for  good  cause,  and  It 
thereafter  appears  that  a  jury  is  necessary  in 
the  trial  of  any  case,  the  court  may  order  an 
open  venire.  We  do  not  hold  that  a  court 
may  captiously  or  through  caprice  discharge 
the  regularly  drawn  and  summoned  jurors, 
and  issue  an  open  venire  for  others.  But 
when,  as  in  this  case,  it  was  shown  that,  be- 
cause of  the  excited  condition  of  the  people, 
the  turmoil  and  strife  occasioned  by  strikes, 
riots,  and  murders  in  the  county  In  which 
court  is  being  held,  the  court  discharges  the 
regular  panel,  and  takes  a  recess,  upon  the 
reconvening  of  the  court,  If  the  business  re- 
quires it  the  court  may  issue  an  open  venire, 
and  thus  secure  a  jury.  No  claim  is  made  by 
appellant  that  the  court  acted  in  bad  faith  in 
discharging  the  regularly  drawn  Jurors,  or  in 
ordering  the  open  venire,  or  that  the  sheriff 
acted  corruptly  in  summoning  the  jurors.  In 
Bennett  v.  Iron  Co.  (Utah)  34  Pac.  61,  the 
court  says:  "There  is  abundant  authority  for 
holding  that,  when  there  is  no  intimation  or 
charge  of  bad  faith,  the  court  has  the  power, 
whenever  the  necessity  arises,  and  there  is 
no  regular  jury  In  attendance,  to  impanel 
a  jury  to  try  a  case  which  has  been  prop- 
erly set,  and  Is  ready  for  trial  to  a  jury." 
Under  the  circumstances  of  the  case  at  bar. 
we  do  not  think  the  court  erred  in  denying  the 
challenge. 

The  second  error  assigned  is:  "The  court 
erred  in  submitting  the  case  to  the  Jury  when 
plaintiff  rested  upon  his  challenge,  but  should 
have  simply  dismissed  the  plaintiff's  case, 
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under,  subdl virion  5  of  section  4354  of  the 
Code  of  Civil  Procedure."  It  appears  from 
the  record  that  plaintiff  elected  to  stand  oa 
his  challenge,  and  refused  to  go  to  trial  before 
the  Jury.  Thereupon  a  Jury  was  sworn  to 
try  the  case.  The  defendants  offered  no  testi- 
mony, but  asked  the  court  to  Instruct  the 
jury  to  find  for  defendants,  which  the  court 
did,  and  a- verdict  was  found  for  the  de- 
fendants, reciting  that  they  were  the  owners 
of  and  entitled  to  the  possession  of  the  min- 
ing claim  described  In  the  complaint;  where- 
upon judgment  was  entered  in  favor  of  de- 
fendants In  accordance  with  said  verdict,  to 
all  of  which  plaintiff  duly  excepted.  The 
defendants  offered  no  evidence  whatever  to 
prove  their  cross  demand  against  the  plain- 
tiff, and  the  court  erred  in  instructing  the 
jury  to  find  for  them.  Under  the  provisions 
of  section  4354,  subd.  4,  the  court  should 
have  ordered  a  dismissal  of  the  case  or  judg- 
ment of  nonsuit  when  the  plaintiff  refused  to 
produce  his  proof  and  the  defendants  failed 
to  produce  any  testimony  In  support  of  their 
cross  demand  against  plaintiff.  The  defend- 
ants were  not  entitled  to  the  relief  asked 
without  proof  of  their  demand. 

The  judgment  is  reversed,  and  cause  re- 
manded for  trial.  If  the  parties  refuse  to 
proceed  with  the  trial,  the  court  below  Is 
directed  to  dismiss  the  action.  Each  party 
shall  pay  their  own  costs  on  this  appeal. 

MORGAN,  a  X,  and  HUSTON,  J.,  con- 
cur; 


(4  Idaho,  391) 

RANKIN  v.  JAUMAN. 
(Supreme  Court  of  Idaho.  March  7,  1895.) 
Compensation  or  Coontt  Commissioners. 

1.  Under  section  5  of  an  act  entitled  "Con- 
cerning Fees  and  Compenaation  of  County  Offi- 
cers,'* approved  Msrch  13,  1891,  county  commis- 
sioners are  only  entitled  to  a  per  diem  and  mile- 
age therein  allowed  when  acting  as  a  board 
actually  in  session  and  transacting  county  busi- 
ness. 

2.  Boards  of  county  commissioners  are  en- 
tireties, and  can  only  act  collectively  and  as 
empowered  by  law. 

3.  If  a  member  of  the  board  performs  serv- 
ices for  the  county,  whether  by  order  of  the 
board  or  on  his  own  motion,  he  does  so  as  an  in- 
dividual, and  his  claim  for  compensation  must 
be  presented  in  the  same  manner  and  take  the 
same  course  as  the  claim  of  any  other  person. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Ada  county; 
Edward  Nugent,  Judge. 

Information  by  W.  A.  Rankin  against  Wil- 
liam J  aura  an,  a  member  of  the  board  of  coun- 
ty commissioners  of  Ada  county,  for  corrup- 
tion In  office.  From  a  judgment  of  nonsuit, 
plaintiff  appeals.  Reversed. 

Hawley  &  Puckett,  for  appellant  Geo. 
Ainsllt  and  W.  E.  Borah,  for  respondent 

HUSTON,  J.  This  action  was  brought  un- 
der section  7469,  Rev.  St  Idaho,  which  Is  as 
follows; 


"Sec  7469.  When  an  Information  In  writ- 
ing verified  by  the  oath  of  any  person,  is 
presented  to  a  district  court,  alleging  that 
any  officer  within  the  jurisdiction  of  the 
court  has  been  guilty  of  charging  and  col- 
lecting illegal  fees  for  services  rendered  or 
to  be  rendered  In  his  office,  or  has  refused 
or  neglected  to  perform  the  official  duties 
pertaining  to  his  office,  the  court  mast  cite 
the  party  charged  to  appear  before  the  court 
at  a  time  not  more  than  ten  nor  less  than 
five  days  from  the  time  the  Information  was 
presented,  and  on  that  day  or  some  other 
subsequent  day,  not  more  than  twenty  days 
from  that  on  which  the  information  was 
presented,  must  proceed  to  hear.  In  a  sum- 
mary manner,  the  Information  and  evidence 
offered  in  support  of  the  same,  and  the  an- 
swer and  evidence  offered  by  the  party  In- 
formed against;  and  If  on  such  hearing  It 
appears  that  the  charge  Is  sustained,  the 
court  must  enter  a  decree  that  the  party  In- 
formed against  be  deprived  of  his  office,  and 
must  enter  a  judgment  for  live  hundred  dol- 
lars In  favor  of  the  Informer  and  such  costs 
as  are  allowed  In  civil  cases." 

Upon  a  demurrer  to  the  information,  the 
district  court  held  that  the  statute  was  un- 
constitutional. On  appeal  to  this  court  from 
said  decision  of  the  district  court,  the  judg- 
ment of  the  district  court  was  reversed,  and 
the  cause  remanded  for  a  trial.  36  Pac.  602. 
Upon  a  trial  before  the  court  without  a  jury, 
judgment  of  nonsuit  was  entered  upon  mo- 
tion of  defendant,  and  from  that  judgment 
this  appeal  Is  taken. 

The  case  Is  before  us  on  a  bill  of  excep- 
tions, from  which,  and  the  evidence  therein 
contained,  the  following  facts  appear:  At 
the  regular  biennial  election  of  1892  the  de- 
fendant was  elected  a  member  of  the  board 
of  county  commissioners  for  Ada  county 
from  district  No.  1.  He  qualified  as  such 
officer  on  the  2d  day  of  January,  1893.  At 
that  time  the  following  laws  were  In  force, 
relative  to  the  duties  and  compensation  of 
county  commissioners:  The  compensation  of 
the  members  of  the  board  of  county  com- 
missioners, as  fixed  by  section  6  of  an  act  of 
the  first  session  of  the  legislature  of  the  state 
of  Idaho,  was  as  follows:  "County  commis- 
sioners of  each  county  shall  receive  the  sum 
of  six  dollars  for  each  day  actually  engaged 
in  transacting  county  business,  and  twenty 
cents  per  mile  for  each  mile  necessarily  trav- 
eled In  transacting  county  business."  Laws 
1891,  p.  179.  Now,  this  section  of  the  stat- 
ute would  seem  to  be,  and  perhaps  Is,  some- 
what loosely  drawn,  and,  unless  construed 
In  the  light  of  recognized  legal  principles, 
would  give  a  degree  of  latitude  In  applica- 
tion which  would,  In  the  Intellectual  analy- 
sis of  a  mind  bent  solely  upon  personal  ends, 
be  little  conducive  to  the  interests  generally 
supposed  to  be  a  controlling  consideration 
in  all  legislation  of  a  general  character,  to 
wit  the  public  welfare.  But  we  are  com- 
pelled to  conclude  that  In  the  enactment  of 
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this  statute  the  legislature  did  not  Intend  to 
enact  a  law  wholly  In  the  Interest  of  those 
who  might,  for  the  time  being,  become  the 
incumbents  of  the  office,  wholly  and  entirely 
ignoring  the  higher  Interests  of  the  people. 
It  is  the  duty  of  courts,  in  construing  legis- 
lative enactments,  to  so  construe  them  as  to 
carry  out  the  real  intention  of  the  legisla- 
ture. All  laws*  in  relation  to  the  same  sub- 
ject-matter must  be  construed  in  pari  ma- 
teria. As  above  stated,  the  respondent,  hav- 
ing been  duly  elected  and  having  qualified 
as  a  member  of  the  board  of  county  commis- 
sioners for  Ada  county  for  district  No.  1  of 
said  county,  made  his  first  appearance  on 
the  2d  day  of  January,  1893,  as  a  member  of 
said  board,  and  was  duly  elected  chairman 
of  said  hoard.  Section  1755,  Rev.  St.,  pro- 
vides that  the  regular  meetings  of  the  boards 
of  commissioners  must  be  held  on  the  second 
Mondays  of  January,  April,  July,  and  Oc- 
tober of  each  year.  As  appears  by  the  rec- 
ord of  the  board,  they  met  in  special  ses- 
sion on  the  2d  day  of  January,  1803,  were 
in  session  two  days.  The  regular  session 
opened  on  the  9th  of  January,  and  were  In 
session  nine  days.  A  special  session  was 
held  on  the  7th  February,  and  held  for  two 
days.  A  special  session  was  held  on  April 
1st  for  one  day,  making  in  the  aggregate  14 
days  from  the  time  respondent  took  office 
until  the  first  day  of  the  regular  April  ses- 
sion. On  the  16th  day  of  January,  1893,  re- 
spondent filed  the  following  bill,  which  was 
duly  allowed  by  said  board,  the  respondent 
acting  as  chairman  of  said  board,  to  wit: 

"Ada  County,  State  of  Idaho,  to  William  Jau- 
man.  Dr. 

To  14  days  as  Co.  Com.,  at  $6.00. .  $  84  00 
To  50  miles  travel,  at  40c   20  00 

$104  00" 

Said  bill  Is  attested  as  follows: 

"State  of  Idaho,  County  of  Ada— ss.:  Wil- 
liam Jauman,  being  duly  sworn,  says  that 
the  above  account  is  correct;  that  •  *  • 
as  stated.  [Signed]  W.  Jauman.  Subscribed 
and  sworn  to,"  etc.  And  on  the  10th  day  of 
April,  1893,  the  respondent  presented  the  fol- 
lowing bill,  which  was  duly  allowed  by 
said  board,  respondent  acting  as  chairman, 
to  wit: 

"Ada  County,  State  of  Idaho,  to  William  Jau- 
man, Dr. 
To  82  days'  services  as  Co.  Com.,  at 

$<5.00    $492  00 

To  380  miles  travel,  at  40c   152  00 

$044  00" 

—Duly  subscribed  and  sworn  to. 

From  the  2d  day  of  January,  1893,  to  the 
10th  day  of  April,  1893,  is,  inclusive  of  Sun- 
days and  holidays.  98  days.  Deducting  there- 
from the  occurring  holidays,  to  wit,  14  Sun- 
days, and  the  22d  February,  a  holiday  by 
our  statutes,  we  have  82  working  days;  and 
the  record  of  the  board  shows  that  during 
that  period  the  board  was  in  session  only  14 
days.  The  respondent  was  elected  a  commis- 
sioner from  the  first  district  of  Ada  coun- 


ty, and,  by  the  provisions  of  law,  most  have 
been  a  resident  of  the  district  for  which  he 
was  elected.  Now,  giving  him  the  very  lim- 
its of  his  district  from  which  to  charge  mile- 
age, he  could  not  be  more  than  one  mile  from 
the  place  of  holding  the  session  of  the  board 
of  county  commissioners  for  Ada  county; 
and  yet  we  find  in  the  bills  presented  by  the 
respondent,  above  referred  to,  a  charge  of  430 
miles  travel  for  the  session  of  the  board  held 
for  14  days.  Certainly,  this  shows  an  ex- 
hibition of  virile  activity,  which,  while  doubt- 
less a  subject  of  admiring  wonder  when  dis- 
played by  a  "sprinter,"  Is  devoid  of  much  of 
its  attractiveness  when  viewed  or  considered 
from  the  standpoint  of  a  poor  and  overburden- 
ed taxpayer.  But  this  marvelous  exhibition 
of  patriotic  pedestrianlsm  Is  given  a  deeper 
hue  by  the  argument  of  counsel  for  the  re- 
spondent. It  is  contended  in  explanation  of 
this  charge  that  the  bills  were  made  out  by 
the  clerk  of  the  board  at  the  request  of  re- 
spondent, and  the  said  clerk  states  in  a  some- 
what perfunctory  manner  that,  "for  the  con- 
venience of  the  commissioner,"  he  divided  the 
number  of  miles  traveled,  and  doubled  the 
rate  allowed  by  the  statute.  If  this  conten- 
tion Is  accepted,  the  number  of  miles  actually 
traveled  by  respondent,  in  attending  that 
one  session  of  the  board,  was  860  miles,  and 
he  resided  less  than  one  mile  from  the  court- 
house. There  were  good  sprinters  in  the 
Olympic  races,  but  their  powers  of  locomo- 
tion fade  into  insignificance  by  the  side  of 
this  wonderful  exhibition.  It  will  hardly  be 
seriously  contended,  we  apprehend,  that  mile- 
age is  chargeable  for  every  day  the  board  is 
in  session;  but,  even  if  this  were  so,  the  re- 
spondent must  have  traveled  a  little  over  61 
miles  each  day  the  board  was  In  session.  "O 
wonderful,  wonderful,  and  most  wonderful, 
wonderful;  and  yet  again  wonderful;  and, 
after  that,  out  of  all  whooping." 

But  it  is  claimed  by  counsel  for  the  respond- 
ent that,  If  the  services  were  actually  ren- 
dered, a  mere  Irregularity  in  the  account  will 
not  be  construed  into  a  corrupt  extortion. 
The  board  of  county  commissioners  are  an 
entirety,  they  can  only  act  collectively,  and 
as  empowered  by  law.  They  are  only  en- 
gaged in  "transacting  county  business,"  as 
that  term  is  used  in  section  5  of  the  act  of 
1891,  when  acting  as  a  board;  and  it  is  only 
wnile  so  acting  that  they  can  legally  charge 
either  per  diem  or  mileage.  It  needs  no  au- 
thority to  support  this  proposition.  Should 
the  board  see  fit  to  employ  one  of  Its  members 
to  perform  certain  services  for  the  county, 
permissible  by  law  to  be  performed  by  such 
officer,  such  member  would  act,  not  as  a 
member  of  the  board  of  county  commission- 
ers, but  as  an  individual,  and  must  present 
his  claim  for  such  services,  and  Is  subject  to 
the  same  rules  as  any  other  Individual  pre- 
senting a  claim  against  the  county. 
Section  1773,  Rev.  St,  is  as  follows: 
"Sec.  1773.  The  board  of  commissioners 
must  not  hear  or  consider  any  claim  In  favor 
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of  an  individual  against  the  county  unless  an 
account  properly  made  out,  giving  all  items 
of  the  claim,  duly  verified  as  to  its  correct- 
ness, and  that  the  amount  claimed  is  justly 
due,  is  presented  to  the  board  within  a  year 
after  the  last  item  of  the  account  accrued." 

Section  1786  is  as  follows: 

"Sec.  1786.  All  claims  against  the  county 
presented  by  members  of  the  board  of  com- 
missioners for  per  diem  and  mileage,  or  other 
services  rendered  by  them,  must  be  verified 
as  other  claims,  and  must  state  that  the 
service  has  been  actually  rendered." 

It  is  contended  by  respondent  that  the 
presumptions,  are  that  an  official  has  done 
his  duty,  and  that  It  Is  incumbent  upon  the 
party  prosecuting  the  information  in  this 
case  to  show,  not  only  that  the  respondent 
has  taken  illegal  fees,  but  that  he  has  done 
so  knowingly  and  with  a  corrupt 'intent  As 
the  statement  of  a  legal  proposition,  this  Is 
undoubtedly  correct,  and  its  recognition  In- 
volves the  Inquiry,  does  the  evidence  In  this 
case  establish  such  a  conclusion?  Let  us 
examine  the  evidence.  The  respondent  pre- 
sents^ Wll  to  the  board  for  per  diem  allow- 
ance for  96  days,  while  the  board  were  only 
In  session  for  14  days,  and  the  period  covered 
only  contained  98  days,  including  15  holidays. 
Said  bills  also  contain  charges  for  mileage 
which  would  involve  the  traveling  by  the 
respondent  of  something  over  61  miles  per 
day  during  each  day  the  boardr  was  In  ses- 
sion, and  the  residence  of  respondent  was 
about  half  a  mile  or  less  from  the  place  of 
meeting  of  the  board;  and  in  these  bills  re- 
spondent makes  a  charge  of  40  cents  per  mile 
for  travel,  while  the  statute  fixes  the  mile- 
age at  20  cents  per  mile.  The  attempted  ex- 
planation of  this  charge  by  the  clerk  of  the 
board  Is  too  ridiculous  to  be  entitled  to  con- 
sideration. These  bills  were  sworn  to  by  re- 
spondent, were  presented  by  him  to  the  board, 
were  passed  upon  and  allowed  by  the  board, 
of  which  he  acted  as  chairman;  and  yet,  In 
the  faces  of  these  facts,— all  matters  of  record, 
—we  are  asked  to  conclude  that  there  was 
neither  knowledge  nor  corrupt  intent  on  the 
part  of  the  respondent  Credulity  Is  not 
esteemed  a  paramount  virtue  of  the  judicial 
mind,  but  surely  the  recognition  of  such  a 
flimsy  excuse— for  it  does  not  rise  to  the  dig- 
nity of  a  defense— as  is  offered  In  this  case 
must  involve  something  more  than  mere 
credulity.  Officers  are  supposed  to  know  the 
law  under  which  they  act  The  maxim  "ig- 
norantia  legls  neminem  excusat"  is  forcefully 
applicable  in  their  case.  In  this  whole  busi- 
ness there  seems  to  have  been  a  complete 
ignoring,  not  only  of  the  provisions  of  the 
statute,  but  of  all  rules  of  law  and  princi- 
ples of  common  honesty;  and  the  attempt  to 
explain  or  excuse  It  only  results  In  accentu- 
ating Its  venality,  and  In  this  cause  all  of 
the  members  of  the  board  seem  to  have  par- 
ticipated. As  Instance,  J.  A.  Beale  was  sworn 
as  a  member  of  the  board  on  February  27, 
1893.  On  the  10th  day  of  April,  1893,  the  board 


having  been  In  session  but  two  days  since 
he  qualified  as  a  member,  Mr.  Beale  pre- 
sents a  bill  duly  sworn  to  for  40  days'  serv- 
ices as  county  commissioner,  at  $6  per  day, 
and  145  miles  travel,  at  40  cents  per  mile. 
Such  an  exhibition  of  zeal  on  the  part  of  pub- 
lic officers  is  seldom  seen  In  this  degenerate 
age.  They  preyed  (upon  the  county  treasury) 
without  ceasing.  Mr.  Beale  resided  about 
one-fourth  of  a  mile  from  the  place  where 
the  board  met;  and  the  accounts  of  the  other 
commissioner,  Wilterding,  seem  to  have  been 
constructed,  presented,  and  allowed  upon  the 
same  lines.  Between  the  date  when  Com- 
missioner Beale  took  office  and  the  date  of 
his  first  bill  there  were  41  days,  including 
Sundays,  and  he  only  charges  for  40  days; 
doubtless  consoling  his  conscience  by  the 
reflection  of  Lord  Clive:  "When  I  think  of 
my  opportunities,  I  am  astonished  at  my 
moderation." 

In  the  face  of  this  record,  we  are  earnestly 
and  eloquently  urged  to  affirm  the  finding  of 
the  district  court  that  there  was  no  proof  sus- 
taining the  information.  The  per  diem  al- 
lowed by  the  statute  to  members  of  the  board 
of  county  commissioners  is  only  chargeable 
for  the  time  the  board  Is  actually  in  session. 
County  commissioners  can  only  act,  or  claim 
compensation  as  such  while  acting,  as  a  board. 
The  law  does  not  contemplate  that  members 
of  the  board  may  perform  services  for  the 
county  as  Individuals,  and  then  charge  for  It 
as  commissioners.  The  viciousness  of  such 
a  course  is  too  apparent  to  require  comment. 

The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections for  further  proceedings  In  accordance 
with  this  opinion. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(4  Idaho,  402) 

KELLY  et  al.  v.  LBACHMAN. 
(Supreme  Court  of  Idaho.  April  1,  1895.) 
Appbal— Stipulation— Costs. 

1.  A  judgment  will  be  modified  and  affirmed 
pursuant  to  a  stipulation  by  the  parties  for  a 
correction  of  errors  assigned  to  certain  portions 
thereof. 

2.  The  costs  of  an  appeal  will  be  awarded 
to  the  appellant  where  stipulations  for  the  cor- 
rections of  errors  upon  which  the  judgment  ap- 
pealed from  is  modified  were  made  after  the  ap- 
peal was  taken. 

Appeal  from  district  court,  Nez  Perces 
county;  W.  G.  Piper,  Judge. 

Action  by  M.  A  Kelly  and  others  against 
S.  S.  Leachman  to  foreclose  a  mortgage. 
From  a  decree  of  foreclosure  and  sale,  de- 
fendant appeals.    Modified  and  affirmed. 

B.  O'Neill,  for  appellant  Band  &  Reid, 
for  respondents. 

MORGAN,  O.  J.  This  is  an  action  for 
foreclosure  of  a  mortgage  brought  by  Kelly 
against  Leachman.   Decree  of  foreclosure 
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was  made  and  entered  January  24,  1894. 
On  the  24th  day  of  March,  1894,  the  defend- 
ant appealed  to  the  supreme  court  upon 
the  judgment  entered  in  this  case,  and  as- 
signs for  error  the  following  language  In 
the  decree,  namely:  "That  the  purchaser  or 
purchasers  of  said  mortgaged  premises  at 
such  sale,  or  his  or  their  assigns,  be  let  into 
the  Immediate  possession  thereof,  and  that 
the  said  sheriff  or  his  deputy,  immediately 
after  making  such  sale,  dispossess,  eject, 
and  oust  from  said  land  and  premises  any 
and  all  persons  in  possession  thereof,  or  any 
part  thereof,  and  place  the  person  or  persons 
holding  the  certificate  of  sale  made  by  said 
sheriff  into  the  possession  of  the  premises 
so  sold."  Also  that  there  Is  no  finding  or 
disposition  of  $129.80  in  the  hands  of  the  re- 
ceiver made  in  the  decree.  We  find  on  file 
a  stipulation  of  the  parties  disposing  of  the 
$129.80,  by  which  stipulation  the  plaintiff 
M.  A.  Kelly  received  $55  thereof,  and  the 
balance  of  said  sum,  $74.80,  was  paid  to  E. 
O'Neill,  attorney  for  mortgagor  and  appel- 
lant We  further  flnd»on  file  the  eonsent  of 
the  attorney  for  the  respondent  that  the 
words  above  quoted,  as  appearing  In  the  de- 
cree, should  be  stricken  therefrom.  It  is 
therefore  ordered  by  this  court  that  the  fore- 
going words,  requiring  the  sheriff  to  give 
the  purchaser  of  such  sale  Immediate  pos- 
session of  the  land,  and  oust  the  defendant 
therefrom,  shall  be  stricken  out.  As  the 
stipulation  of  the  parties  disposed  of  the 
money  in  the  receiver's  hands,  and  as  the 
judgment  is  modified  as  above  stated,  both 
errors  relied  upon  by  the  appellant  are  cor- 
rected, and  the  judgment,  therefore,  must 
be  affirmed.  It  Is  further  ordered  that  costs 
of  appeal  be  awarded  to  appellant,  for  the 
reason  that  the  stipulations  for  the  disposi- 
tion of  the  money  and  for  the  modification 
of  the  judgment  were  made  after  the  appeal 
was  taken. 

HUSTON  and  SULLIVAN,  JJ.,  concur. 


(4  Idaho,  404) 

WORDEN  v.  WITT  et  aX 
(Supreme  Court  of  Idaho.  April  4,  1895.) 
Liabilities  of  County  Commissioners. 
County  commissioners  are  not  individual- 
ly liable  in  damages  for  injuries  sustained  by 
reason  of  defective  highways,  under  the  laws  of 
Idaho. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge. 

Action  by  William  E.  Worden  against 
James  Witt  and  others.  Defendants  had 
judgment  and  plaintiff  appeals.  Affirmed. 

James  W.  Reld,  for  appellant  Forney  & 
Poe,  for  respondents. 

HUSTON,  J.  Plaintiff  sued  defendants, 
as  commissioners  of  Idaho  county,  for  Inju- 
ries alleged  to  have  been  sustained  by  him 


through  defects  In  a  certain  bridge  in  said 
county,  while  passing  across  the  same.  A 
general  demurrer  was  interposed  to  the  com- 
plaint, which  was  sustained  by  the  court, 
and  leave  given  plaintiff  to  amend,  which 
was  done.  By  agreement  of  counsel,  the  ti- 
tle of  the  case  was  changed.  In  the  summons 
and  complaint  by  striking  out  the'  words 
"Commissioners  of  Idaho  County."  The  case 
was  tried  to  a  jury,  and  after  the  evidence 
on  the  part  of  the  plaintiff  was  submitted, 
on  motion  of  defendants,  the  action  was  dis- 
missed, and  judgment  entered  for  defendants 
for  costs,  from  which  judgment  and  the  or- 
der denying  motion  for  new  trial,  this  appeal 
Is  taken. 

The.  only  question  presented  by  the  tran- 
script is  the  liability  of  the  county  commis- 
sioners, individually,  for  the  damages  claim- 
ed to  have  been  sustained  by  plaintiff  on  ac- 
count of  the  defective  bridge. 

The  first  error  assigned  is  the  sustaining 
of  the  demurrer  to  the  complaint  We  think 
there  was  no  error  in  this  action  of  the 
court  It  is  evident  from  the  record  that  the 
ground  upon  which  the  court  sustained  the 
demurrer  to  the  complaint  was  the  want  of 
a  statement  of  notice  to  the  defendants  of 
the  condition  of  the  bridge,  as  the  amended 
complaint,  to  which  a  general  demurrer  was 
interposed,  and  overruled  by  the  court,  only, 
differs  from  the  original  In  containing  such 
statement  of  notice  to  and  knowledge  of  the 
condition  of  the  bridge  by  defendants. 

The  appellant  In  his  brief,  submits  two 
questions  for  the  decision  of  the  court: 
First  is  the  county  liable  to  the  plaintiff? 
and,  second,  are  the  commissioners  liable  In- 
dividually? The  first  question  Is  not  raised 
by  the  record.  There  was  no  action  against 
the  county.  Ab  to  the  second  question,  the 
law  can  hardly  be  said  to  be  conclusively 
settled,  or,  at  least  the  decisions  are  not  en- 
tirely harmonious.  Judge  Cooley,  in  his 
work  on  Torts  (page  379),  says:  "The  rule  of 
official  responsibility,  then,  appears  to  be 
this:  That,  if  the  duty  which  the  official  au- 
thority imposes  upon  an  officer  is  a  duty  to 
the  public,  a  failure  to  perform  it  or  an  In- 
adequate or  erroneous  performance,  must  be 
a  public,  not  an  individual,  Injury,  and  must 
be  redressed,  if  at  aU,  In  some  form  of  pub- 
lic prosecution.  On  the  other  hand,  if  the 
duty  is  a  duty  to  the  Individual,  then  a  neg- 
lect to  perform  It  or  to  perform  it  properly, 
is  an  individual  wrong,  and  may  support  an 
Individual  action  for  damages."  In  applying 
this  rule  to  the  case  of  officers  charged  with 
the  duty  of  making  and  repairing  highways 
and  bridges,  the  courts  seem  to  be  Influenced 
largely  by  the  exigencies  of  the  case  pre- 
sented, or  the  conditions  under  which  it 
arises,  as,  for  instance,  in  the  older  and  more 
thickly-populated  states  there  seems  to  be  a 
growing  disposition,  both  by  legislative  ac- 
tion and  judicial  decisions,  to  hold  this  class 
of  officers,  as  well  as  the  municipalities  they 
represent,  to  a  more  enlarged  liability.  This 
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will  be  made  apparent  by  comparing  the  case 
of  Bartlett  v.  Crosier.  17  Johns.  439,  with 
Hover  v.  Barkhoof,  44  N.  Y.  113,  and  other 
recent  decisions.  But  this  change  of  base 
has  not  been  recognized  in  states  where  en- 
tirely different  conditions  exist  To  hold 
counties  or  county  commissioners  liable  for 
all  Injuries  arising  from  defective  highways, 
In  this  country,  would  result  in  two  very  un- 
desirable conclusions,— the  literal  abrogation 
of  the  office  of  county  commissioner  (for  no 
sane  man  would  assume  the  position,  with 
such  a  liability  attached),  and  the  bankruptcy 
of  every  county  In  the  state.  Had  there 
been  any  intention  on  the  part  of  the  legis- 
lature to  Impose  such  a  liability  upon  the 
county  commissioners,  they  would  have  said 
so,  by  unequivocal  enactment  The  supreme 
court  of  Idaho,  In  Gorman  v.  Commission- 
ers, 1  Idaho,  655,  settled  th?  question  of  the 
liability  of  both  the  county  and  the  county 
commissioners  in  this  jurisdiction,  and  with 
that  decision  we  concur.  The  Judgment  of 
the  district  court  is  affirmed,  with  costs. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

(4  Idaho,  408) 

JULIAETTA  TRAMWAY  CO.  v.  VOLLMER 
et  al.  (two  cases). 

(Supreme  Court  of  Idaho.  April  4,  1885.) 
Breach  or  Contract— Sofficibnct  of  Evidencb. 

V.  agreed,  in  consideration  of  the  con- 
veyance to  him  by  S.  of  certain  lots  in  the  town 
of  J.,  to  construct  a  railroad  to  J.  by  the  1st  day 
of  January,  1881,  and  to  erect  or  cause  to  be 
erected  and  constructed  a  depot  and  certain  side 
tracks  upon  the  land  of  S.  in  said  town  of  J. 
on  or  before  May  29,  1881;  and,  to  Secure  such 
performance,  V.  and  one  H.  executed  to  S. 
their  bond  conditioned  for  the  performance  of 
said  agreement  under  a  penalty  of  $6,000.  The 
road  was  not  completed,  nor  the  depot  and  side 
tracks,  until  June  1,  1881.  No  objection  was 
ever  made  by  S.  to  the  failure  to  complete  the 
work  within  the  specified  time.  On  August  25, 
1883,  S.  assigned  the  said  bond  to  plaintiffs,  who 
on  October  27th  brought  suit  to  recover  the 
said  sum  of  $6,000.  as  the  price  of  the  lots  so  as 
aforesaid  conveyed  by  S.  to  V.,  claiming  said 
bond  to  be  an  alternative  contract  for  the  sale 
of  land.  Held,  said  action  could  not  be  sus- 
tained. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Nez  Perce  coun- 
ty; W.  G.  Piper,  Judge. 

Action  on  a  contract  by  the  Jullaetta  Tram- 
way Company  against  John  P.  Vollmer  and 
others.  From  a  judgment  for  plaintiff,  and 
an  order  denying  a  new  trial,  defendants  ap- 
peal. Reversed. 

P.  Tillinghast  J.  W.  Poe,  and  T.  L.  Stiles, 
for  appellants.  James  E.  Babb,  for  respond- 
ent 

HUSTON,  J.  This  is  an  action  brought 
upon  an  Instrument  In  writing,  which  is  as 
follows  (Exhibit  B):  "Know  all  men  by 
these  presents,  that  we,  John  P.  Vollmer,  of 
Lewiston,  Idaho  territory  and  H.  S.  Huson, 


of  Tacoma,  state  of  Washington,  are  held 
firmly  bound  unto  Rupert  Schupfer,  of  Julla- 
etta, Idaho  territory,  in  the  sum  of  six  thou- 
sand dollars  ($6,000),  to  be  paid  to  the  said 
Rupert  Schupfer,  his  executors,  administra- 
tors, or  assigns,  for  which  payment  well  and 
truly  to  be  made  we  bind  ourselves,  our 
heirs,  administrators,  executors,  and  assigns, 
jointly  and  severally,  by  these  presents. 
Sealed  with  our  seals,  and  dated  this  14th 
day  of  June,  A.  D.  1880.  The  condition  of 
the  above  obligation  is  the  executing  and 
delivering  to  J.  P.  Vollmer  by  said  Rupert 
Schupfer  of  a  deed  to  certain  town  lots  In 
the  town  of  Jullaetta,  Latah  county,  Idaho 
territory,  bearing  date  of  14th  of  June,  1890, 
which  said  deed  has  been  executed  and  de- 
livered. The  condition  of  above  obligation 
is  such  that  If  the  above-bounden  obligors 
shall  on  or  before  the  first  day  of  January, 
1881,  construct  or  cause  to  be  constructed  a 
railroad  to  said  town  of  Jullaetta,  with  side 
track,  and  on  or  before  May  28,  1881,  con- 
struct or  cause  to  be  constructed  a  depot 
adjacent  to  said  side  track  in  the  N.  W.  4 
of  the  S.  W.  4  of  section  three  (3),  township 
37  north,  range  3  west,  Boise  Meridian, 
Latah  county,  Idaho  territory,  then  this  ob- 
ligation be  null  and  void;  otherwise  to 
remain  in  full  force  and  effect.  Jno.  P. 
Vollmer.  H.  S.  Huson.  Witnesses:  C  £. 
Huson.  C.  a  Van  Arsdel."  Plaintiff  had 
judgment  in  the  district  court  for  $6,000,  and, 
interest  at  10  per  cent  per  annum  from  Jan- 
uary 1,  1881.  This  appeal  is  from  the  judg- 
ment and  the  order  denying  a  new  trial. 

The  principal  contention  here  is  upon  the 
construction  of  the  instrument  in  writing 
above  set  forth.  It  is  contended  by  the  re- 
spondent that  said  writing  is  an  alternative 
contract  for  the  sale  of  land,  while  appel- 
lants claim  that  It  is  a  bond  for  the  construc- 
tion of  a  railroad,  etc.  Counsel  for  respond- 
ent has  presented  us  with  an  able,  ingenious, 
and  voluminous  brief  and  argument  in  sup- 
port of  his  contention.  It  will  be  conceded, 
we  apprehend,  that  iu  construing  written  in- 
struments of  this  kind,  the  court  should 
endeavor  to  give  them  that  interpretation 
which  will  carry  out  the  intention  of  the  par- 
ties as  understood  by  them  at  the  time  the 
writing  was  executed;  and,  should  there  be 
any  ambiguity  in  the  writing,  the  court  will 
resort  to  the  circumstances  under  which  it 
was  made,  and  which  prompted  its  execu- 
tion. Upon  its  face,  this  writing  seems  to 
us  to  be  a  bond  to  secure  the  performance  of 
certain  services,  to  wit  the  building  of  a 
railroad  to  the  town  of  Jullaetta,  in  the  coun- 
ty of  Latah,  state  of  Idaho.  The  facts,  as 
they  appear  from  the  record,  are  substan- 
tially as  follows:  On  the  14th  day  of  June, 
1880,  one  Rupert  Schupfer  was  the  owner  of 
a  certain  tract  of  land  in  the  town  of  Julla- 
etta, aforesaid.  Being  desirous  of  increas- 
ing the  value  of  said  land,  he  made  an  ar- 
rangement with  John  P.  Vollmer,  one  of  the 
appellants,  whereby  it  was  agreed  between 
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them  that  in  consideration  of  the  conveying 
to  him,  the  said  Vollmer,  by  said  Schupfer, 
of  85  lots  of  land,  presumably  a  portion  of  the 
land  heretofore  mentioned  as  being  owned 
by  said  Schupfer  in  the  town  of  Juliaetta, 
aforesaid,  said  Vollmer  agreed  to  construct 
or  cause  to  be  constructed  a  railroad  to  said 
town  of  Juliaetta  by  the  1st  day  of  January, 
1891,  and  to  construct  or  cause  to  be  con- 
structed by  the  29th  day  of  May,  1891,  cer- 
tain side  tracks  and  depot.  It  is  conceded 
that  the  railroad,  depot,  and  side  tracks  were 
not  constructed  and  completed  by  the  1st 
day  of  January,  1891,  the  time  stipulated  in 
the  bond  or  writing,  but  that  they  were  fully 
•  completed  by  the  1st  day  of  June,  1891.  No 
objection  was  ever  made  by  Schupfer  on  ac- 
count of  the  failure  of  Vollmer  to  finish  the 
construction  of  the  railroad,  etc.,  by  the  time 
stipulated  in  the  bond.  One  of  the  benefits 
resulting  from  the  construction  of  the  rail- 
road was  the  construction  of  the  tramway 
owned  by  respondent,  in  which  construction 
it  is  claimed  it  expended  about  $25,000,  and 
an  Increase  in  value  of  the  real  estate  of 
Schupfer  about  100  per  cent,  as  stated.  It 
does  not  appear  that  any  exception  was  ever 
taken  by  Schupfer  to  the  failure  of  Vollmer 
to  complete  the  railroad,  etc.,  within  the  time 
specified.  On  or  about  the  25th  day  of  Au- 
gust, 1893,  8chupfer  assigned  said  bond  to 
the  respondent;  and  on  the  27th  day  of 
October,  1893,  this  suit  was  Instituted.  This 
seems  to  have  been  the  first  intimation  that 
respondent  had  of  any  claim  against  it 
for  failure  to  complete  the  work  In  the  time 
stipulated.  The  Instrument,  upon  its  face, 
purports  to  be  a  bond  given  by  Vollmer  and 
Huson  to  secure  the  performance  of  certain 
services  to  be  performed  by  Vollmer.  No 
part  of  the  consideration  for  the  services  to 
be  performed  runs  to  Huson.  There  is  no 
description  of  the  lands  conveyed,  nor  of  the 
railroad,  etc.,  to  be  constructed.  In  fact,  the 
instrument  contains  none  of  the  usual  requi- 
sites of  a  contract  for  the  conveyance  of 
land.  The  land  was  already  conveyed,  the 
contract,  so  far  as  Schupfer  was  concerned, 
was  executed,  and  the  consideration  paid, 
anM,  to  secure  performance  on  the  part  of 
Vollmer,  the  bond  was  executed  on  the  part 
.of  Vollmer  and  Huson,  wherein  the  penalty 
for  nonperformance  was  fixed  at  $6,000,— a 
common,  ordinary  business  transaction,  the 
anticipated  benefits  flowing  from  which  the 
obligee  had  received  in  full  before  the  as- 
signment of  the  bond  by  him  to  the  re- 
spondent 

We  have  examined  with  much  care  the 
most  of  the  cases  cited  by  the  respondent, 
but  have  found  none  which  militate  against 
the  conclusion  we  have  reached.  In  the  case 
of  City  of  Indianola  v.  Gulf,  W.  T.  .&  P.  Ry., 
56  Tex.  594,  which  seems  to  be  one  of  the 
cases  most  confidently  relied  upon  by  coun- 
sel, there  was  a  failure  to  complete  the  road 
lit  all  hi  accordance  with  the  agreement 
There  was  no  question  of  time  in  the  Texas 


case.  There  was  a  complete  and  abeohtt 
failure  and  refusal  to  complete  the  read 
And  the  same  may  be  said  of  the  cased 
Pearson  v.  Williams,  26  Wend.  030.  It  so- 
where  appears  in  the  record  that  $6,000  was 
the  agreed  price  of  the  lots  conveyed  by 
Schupfer  to  Vollmer,  or  that  that  sum  was 
the  estimated  value  of  said  lots.  The  prepo- 
sition that  the  $6,000  expressed  in  the  bond 
was  intended  either  as  the  price  of  the  had 
If  the  instrument  should  be  construed  as  an 
alternative  contract  for  the  sale  of  land,  or 
as  stipulated  damages  should  the  writes 
turn  out  to  be  what  upon  its  face  it  was 
clearly  intended  for,  to  wit  a  bond  for  tb> 
building  of  a  railroad,  while  it  seems  to  bare 
obtained  lodgment  with  the  district  com, 
we  cannot  recognize.  There  is  nothing  in 
the  complaint  that  would  support  a  judgment 
for  damages,  and  it  does  not  appear  that  the 
question  of  damages  was  raised  or  Inquired 
into  on  the  trial.  The  case  was  instituted 
and  tried  upon  the  theory  that  the  Instre- 
ment  sued  upon  is  an  alternative  contract  for 
the  sale  of  land,  and  it  Is  upon  that  theory 
that  recovery  must  be  had,  if  at  all.  In  the 
case  of  Railroad  Co.  v.  Alderman,  47  Ho.  Jfi. 
the  court  says:  "It  is  admitted  that  the 
road  has  been  built  and  that  the  benefits 
sought  to  be  derived  from  it  and  which  were 
the  inducements  that  led  to  the  subscription 
here,  accrued;  and,  when  such  Is  the  case, 
a  party  will  not  be  allowed  to  shirk  a  Just 
responsibility  on  such  a  pretext;"  L  e.  that 
the  road  was  not  completed  within  the  stip- 
ulated time.  This  rule  is  peculiarly  applica- 
ble to  the  case  under  consideration,  and  with 
it  we  are  In  accord. 

It  is  claimed  by  appellants  that  respondent 
failed  to  prove  its  corporate  existence.  We 
do  not  think  that  contention  Is  supported  by 
the  evidence.  There  are  some  other  ques- 
tions raised  by  the  record,  but  we  do  not 
deem  them  essential  to  a  decision  of  this 
case.  Our  conclusion  is  that  the  instrument 
sued  upon  is  a  bond  for  the  performance  of 
the  services  therein  stated,  to  wit,  the  con- 
structing of  a  railroad  to  the  town  of  Joha- 
etta,  and  construction  of  certain  side  tracts 
and  depot  In  connection  therewith,  and  that 
such  was  intended  to  be  the  object  and  pur- 
port of  the  instrument  by  all  the  parties 
thereto  at  the  time  of  its  execution;  that  time 
was  not  understood  or  agreed  to  be  of  th* 
essence  of  the  contract  at  the  time  it  *** 
made  by  any  of  the  parties;  that  the  con- 
dition of  the  bond  has  been  fully  and  entire- 
ly filled  by  the  obligors;  and  that  the  same 
was  recognized  and  acquiesced  In  by  the 
original  obligee  for  two  years.  The  jndf- 
ment  of  the  district  court  is  reversed,  wW» 
directions  to  enter  judgment  for  defendants; 
costs  to  appellants. 

Case  No.  26,  same  title  as  this  case,  beta* 
between  same  parties,  and  in  relation  to 
same  subject-matter,  was  by  agreement  of 
counsel,  heard  together  with  this  case;  and. 
It  being  stipulated  that  the  Judgment  in  oat 
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case  should  obtain  In  both,  the  same  judg- 
ment will  be  entered  in  each  case,  except 
that,  there  being  no  necessity  for  separate 
appeals  from  the  judgment  and  the  order 
denying  the  motion  for  new  trial,  the  costs 
of  this  appeal  are  awarded  to  respondent 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 

(4  Idaho,  415) 

MASON  et  al.  t.  LIEUALLEN. 

(Supreme  Court  of  Idaho.   April  5,  1895.) 

Dissolution  of  Attachment— Exemptions- 
Power  or  Judge  at  Cham  bees. 

1.  Under  the  laws  of  Idaho,  the  only 
grounds  upon  which  an  attachment  can  be  dis- 
charged are  that  it  was  improperly  or  irregular- 
ly issued. 

2.  Where  the  affidavits  in  support  of  a  mo- 
tion to  discharge  an  attachment  only  go  to  the 
question  as  to  whether  the  property  levied  upon 
is  a  homestead  or  not,  they  are  insufficient  to 
authorize  the  judge  at  chambers  to  dissolve  the 
attachment. 

3.  It  is  not  competent  or  proper  practice  to 
determine  the  homestead  character  of  property 
in  such  a  proceeding. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  Judge.  * 

Action  in  attachment  by  Mason,  Ehrman 
&  Co.  against  J.  W.  Lieuallen.  From  an  or- 
der dissolving  the  writ,  plaintiffs  appeal.  Re- 
versed. 

Forney,  Smith  &  Moore  and  Cox,  Cotton, 
Teal  &  Monor,  for  appellants.  Sweet,  Steele 
&  J.  H.  Adams  and  James  E.  Babb,  for  re- 
spondent 

HUSTON,  J.  This  is  an  appeal  from  an 
order  of  the  judge  of  the  Second  district, 
made  at  chambers,  dissolving  an  attachment. 
On  the  4th  day  of  October,  1894,  the  plaintiffs 
commenced  suit  against  defendant  in  the  dis- 
trict court  for  Latah  county,  and  caused  an 
attachment  to  be  issued,  which  was  levied 
upon  certain  real  estate  of  defendant  in  said 
county.  On  the  24th  October,  1894,  defend- 
ant served  upon  plaintiffs'  attorneys  a  no- 
tice of  motion  to  dissolve  the  attachment, 
which  motion  was  noticed  to  be  heard  be- 
fore the  judge  of  said  district  at  chambers, 
on  the  29th  day  of  October,  1894.  Said  mo- 
tion was  heard  by  the  Judge  of  said  district, 
at  chambers  on  the  29th  day  of  October,  1894, 
and  an  order  made  and  entered  on  that  day 
dissolving  the  attachment.  The  hearing  was 
had  upon  affidavit  solely,  and  the  order  dis- 
solving the  attachment  was  dated  October 
1st.  Why  this  impossible  date  was  affixed 
to  the  order  is  not  apparent.  The  only  ground 
upon  which  a  court  or  Judge  is  authorized  to 
discharge  an  attachment,  under  the  statutes 
of  Idaho,  is  that  the  writ  has  been  "improp- 
erly or  irregularly  issued."  Rev.  St  Idaho,  5 
4321.  It  does  not  appear  that  the  writ  in 
this  case  was  either  "improperly  or  irregu- 
larly issued,"  the  sole  contention  being  that 


the  property  upon  which  the  writ  was  levied 
was  exempt  from  levy.  We  have  carefully 
examined  every  case  cited  by  respondent, 
and  find  none  of  them  In  point  They  are 
all  cases  Involving  the  regularity  of  the  Is- 
suance of  the  attachment  These  proceed- 
ings are  statutory,  and,  before  a  decision  can 
be  accepted  as  in  point,  it  must  be  made  to 
appear  that  the  question  decided  arose  upon 
a  statute  similar  to  our  own.  In  the  case  of 
Windt  v.  Banniza,  2  Wash.  147,  20  Pac.  189, 
cited  by  respondent,  the  motion  to  dissolve 
the  writ  was  based  upon  two  grounds,  as 
cited  in  the  opinion  of  the  court:  "(1)  That 
the  affidavit  in  the  said  cause  is  insufficient 
upon  its  face;  and  (2)  that  the  grounds  for 
said  attachment  alleged  in  said  affidavit  are 
not  true."  The  statute  of  Washington  is 
similar  to  our  own.  The  case  of  Baer  v. 
Otto,  34  Ohio  St  11,  arose  upon  an  attach- 
ment Issued  by  a  justice  of  the  peace,  and 
the  questions  Involved  were  the  authority  of 
the  Justice  to  hear  and  determine  the  motion 
to  discharge  the  writ,  and  whether  the  de- 
cision of  the  justice  thereon  was  reversible 
on  error.  In  Hamilton  v.  Johnson  (Neb.)  49 
N.  W.  703,  the  only  question  involved  was 
the  regularity  of  the  Issuance  of  the  attach- 
ment; the  court  deciding  that  the  record 
showed  no  grounds  for  its  issuance.  In 
Guest  v.  Ramsey  (Kan.)  33  Pac  17,  the  mo- 
tion to  dissolve  attachment  was  heard  before 
the  court  and  in  term  time.  The  court  says 
in  that  case:  "The  motion  having  been  heard 
by  the  court,  the  objection  that  It  was  taken 
up  by  the  judge  at  chambers  without  rea- 
sonable notice  falls."  It  will  be  seen  that 
none  of  these  cases  involve  the  questions  un- 
der consideration  in  the  cause  at  bar,  and  the 
same  may  be  said  of  all  th<;  cases  cited  by 
respondent  In  the  case  of  Quigley  v.  Mc- 
Evony  (Neb.)  59  N.  W.  767.  which  Is  the 
only  case  cited  where  the  questions  decided 
are  similar  to  those  involved  in  the  cnsp  un- 
der consideration,  the  court  savs:  "We  do 
not  think  it  is  competent  or  proper  practice, 
where  the  writ  is  levied  upon  real  estate  De- 
longing  to  the  debtor,  to  allow  the  homc  • 
stead  character  of  the  property  to  be  drawn 
In  question  as  one  of  the  grounds  for  the 
motion  to  discharge  the  attachment.  The 
hearing  is  upon  affidavits  more  or  less  skill- 
fully drawn,  according  to  the  ability  or  lack 
of  the  same,  in  this  particular  branch,  of  the 
party  who  frames  them,  or  his  artistic  skill, 
or  want  of  It,  in  the  affidavit  line.  We  think  it 
Is  unquestionable  that  the  question  of  wheth- 
er the  premises  constitute  a  homestead  should 
be  determined  in  proceedings  Instituted  in 
the  manner  directed  by  our  statutory  law, 
and,  if  there  is  any  disagreement,  then  the 
same  can  be  determined  in  a  proper  action 
in  court,  in  which  issues  can  be  regularly 
joined,  and  the  matter  tried  in  the.  manner 
prescribed  for  the  trial  of  issues  of  law  and 
fact;  and  that  the  ends  of  Justice  will  be 
better  subserved  by  this  latter  course  of  pro- 
ceedings than  by  determination  of  the  home- 
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stead  question  In  the  course  of  a  hearing  on 
a  motion  to  discharge  an  attachment."  With 
this  conclusion  we  fully  concur.  The  statutes 
of  Nebraska  do  not,  as  do  those  of  Idaho,  limit 
the  grounds  upon  which  a  motion  to  dis- 
charge an  attachment  may  be  based,  to  its 
irregular  and  improper  issuance.  There  are 
various  other  questions  suggested  by  the 
record  and  by  the  briefs  of  counsel,  but,  as 
this  Is  decisive  of  the  case,  we  do  not  deem 
It  essential  to  consider  them.  The  order  of 
the  district  judge  discharging  the  attachment 
Is  reversed,  and  the  cause  remanded,  with 
costs  to  appellants. 

MORGAN,  C.  J.,  and  SULLIVAN,  J.,  con- 
cur. 


(4  Idaho.  424) 

FRY  v.  SUMMERS. 

(Supreme  Court  of  Idaho.    April  6,  1895.) 

Quieting  Title— When  Libs— Sufficient  of 
Complaint. 

1.  Under  section  4538,  Rev.  St.  1887,  at 
action  to  quiet  title  may  be  brought  by  any  per- 
son against  another  who  claims  an  estate  or  in- 
terest in  real  estate  ,ad verse  to  him,  for  the  pur- 
pose of  determining  such  adverse  claim. 

2.  Held,  the  complaint  states  a  cause  of  ac- 
tion under  said  section. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kootenai  coun- 
ty; J.  Holleman,  Judge. 

Action  to  quiet  title  by  Clarence  M.  Fry, 
by  his  guardian,  against  Milo  Summers. 
From  a  judgment  dismissing  the  complaint 
on  demurrer,  plaintiff  appeals.  Reversed. 

Charles  L.  Heltman  and  Albert  Hagan,  for 
appellant.  S.  E.  Henry  and  Keat  &  Fogg, 
for  respondent. 

SULLIVAN,  J.  This  Is  an  action  to  quiet 
title  brought  by  Richard  Fry,  as  guardian 
ad  litem  of  Clarence  M.  Fry,  an  Infant.  A 
general  demurrer  was  Interposed  to  the  com- 
plaint and  sustained  by  the  court,  and  judg- 
ment of  dismissal  entered,  from  which  judg- 
ment this  appeal  was  taken. 

The  question  for  determination. is,  does  the 
complaint  state  a  cause  of  action?  The 
complaint  alleges  that  Clarence  M.  Fry  is 
an  infant,  and  that  Richard  Fry  is  the  duly 
appointed,  qualified,  and  acting  guardian  of 
said  infant,  for  the  purposes  of  this  action; 
that  said  Infant  is  an  Indian,  unmarried,  not 
residing  upon  any  Indian  reservation,  and 
for  whose  tribe  no  reservation  has  been  pro- 
vided by  treaty,  act  of  congress,  or  executive 
order,  with  other  averments,  bringing  said 
Infant  within  the  provisions  of  section  4  of 
au  act  of  the  congress  of  the  United  States 
known  as  the  "General  Allotment  Act,"  ap- 
proved February  8,  1887  (see  24  Stat.  38S), 
and  amendments  thereto  approved  February 
28.  1891  (see  20  Stat.  794);  that,  by  virtue 
of  said  act  of  congress  and  amendments 
thereto,  said  infant,  through  his  mother, 
Justine  Fry,  on  March  25,  1891,  located  the 


land  in  controversy.  It  being  unsurveyed  and 
unappropriated  government  land:  that  after 
locating  said  land  he,  through  his  said  moth- 
er, took  possession  of  said  land,  and  im- 
proved it;  that  on  July  20,  1891,  his  mother, 
in  his  behalf,  filed  in  the  land  office  at  Coeur 
d'Alene,  Idaho,  an  Indian  allotment  appli- 
cation for  said  land;  that  said  lands  are 
agricultural  and  grazing,  and  not  mineral, 
lands;  that  appellant  claims  title  and  right 
to  possession  by  reason  of  his  compliance 
with  the  provisions  of  said  acts  of  congress; 
that  respondent  claims  an  Interest  In  said 
land  adverse  to  appellant;  that  respondent's 
claim  Is  without  right;  that  In  July,  1892, 
respondent  took  possession  of  said  land, 
ejected  appellant  therefrom,  and  has  since 
held  possession  of  the  same. 

After  a  careful  consideration  of  this  com- 
plaint, we  are  of  the  opinion  that  it  states  a 
cause  of  action.  Section  4538  of  the  Re- 
vised Statutes  provides  that  "an  action  may 
be  brought  by  any  person  against  another 
who  claims  an  estate  or  interest  In  real 
property  adverse  to  him  ,for  the  purpose  of 
determining  such  claim."  We  think  the 
complaint  shows  that  plaintiff  has  an  Inter- 
est In,  and  right  of  possession  to,  said  land; 
and  the  complainant  alleges  that  the  defend- 
ant claims  an  estate  or  Interest  In  said  land 
adversely  to  the  plaintiff,  and  that  such 
claim  is  without  right.  It  is  not  necessary 
for  the  plaintiff  to  set  out  what  Interest  the 
defendant  claims.  That  is  for  the  defend- 
ant to  do.  The  respondent  makes  no  ap- 
pearance In  this  court,  and  no  brief  Is  filed 
herein  on  his  behalf.  The  judgment  of  the 
lower  court  Is  reversed,  with  Instructions 
to  overrule  said  demurrer  and  permit  de- 
fendant to  answer.  Costs  of  this  appeal  In 
favor  of  appellant 

MORGAN,  C.  J.,  and  HUSTON,  J.,  con- 
cur. 

(4  Idaho.  418) 
MORGAN  v.  BOARD  OF  COM'RS  OF 
KOOTENAI  COUNTY. 

(Supreme  Couit  of  Idaho.    April  6,  1895.) 

Restraining  Issce  of  Bonds—  RsMEnT  at  Law. 

When  an  order  for  the  issuance  and  sale 
of  bonds  has  been  made  and  entered  of  record 
by  the  board  of  county  commissioners  of  any 
county,  proceedings  in  equity,  to  restrain  the 
issuance  and  sale  of  such  bonds  in  pursuance 
to  such  order,  will  not  lie.  the  court  having  no 
jurisdiction  in  equity,  where  there  is  a  plain, 
speedy,  and  adequate  remedy  at  law,  by  appeal 
from  the  order  of  the  board. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Kootenai  coun- 
ty; J.  Holleman,  Judge. 

Action  for  an  injunction  by  Samuel  B. 
Morgan  against  the  board  of  county  commis- 
sioners of  Kootenai  county.  There  was  de- 
cree for  defendant  and  plaintiff  appeals. 
Affirmed. 


Digitized  by 


Idaho.) 


MORGAN  v.  BOARD  OP  COM'RS. 


1119 


Keat,  Fogg  &  Burgan,  for  appellant  Eta- 
gan  &  Heitinan,  for  respondent 

MORGAN,  C.  J.  This  suit  was  brought 
for  the  purpose  of  restraining  the  defendant 
the  board  of  county  commissioners,  from 
issuing  and  disposing  of  certain  bonds  to  the 
amount  of  $80,000,  and  to  restrain  the  pay- 
ment to  one  George  B.  McAuley  of  $3,200, 
as  commission  for  negotiation  and  sale  of 
said  bonds,  which  were  proposed  to  be  is- 
sued by  said  county  for  the  purpose  of  re- 
funding the  outstanding  indebtedness  of  the 
county  of  Kootenai,  pursuant  to  and  in  ac- 
cordance with  the  following  order  issued  by 
the  board  of  county  commissioners,  and  en- 
tered of  record  in  their  proceedings,  upon 
the  2d  and  3d  days  of  May,  1892,  as  follows, 
to  wit:  "In  the  matter  of  the  sale  of  Koot- 
enai county  bonds:  At  this  time  the  board 
proceeded  to. open  bids  on  file  from  Farson, 
Leach  &  Co.,  and  Lamprecht  Brothers,  Geo. 
B.  McAuley,  and  E.  L.  Mlms,  for  the  pur- 
chase of  Kootenai  county  bonds  heretofore 
advertised  to  be  sold  for  the  purpose  of  fund- 
ing the  outstanding  indebtedness  of  said 
county,  and  the  board,  having  duly  consid- 
ered said  bids,  took  the  matter  of  the  ac- 
ceptance of  any  of  said  bids  under  advise- 
ment Tuesday,  May  3d,  1802.  Board  met 
pursuant  to  adjournment,  at  10  o'clock  a.  m. 
In  the  matter  of  the  sale  of  Kootenai  county 
bonds:  The  board  having  taken  the  bids  for 
the  purchase  of  Kootenai  county  funding 
bonds  under  advisement  and  having  duly 
considered  the  same,  and  being  fully  advised, 
it  is  now  ordered  that  the  bid  of  George  B. 
McAuley  be,  and  is  hereby,  accepted  accord- 
ing to  its  terms;  and  the  county  of  Kootenai 
agrees  to  place  In  escrow  at  the  Kountx 
Brothers'  Bank,  In  the  city  of  New  York,  ne- 
gotiable coupon  bonds  to  the  amount  of  not 
less  than  eighty  thousand  dollars  ($80,000), 
including  the  amount  owing  by  the  county 
for  the  building  of  the  county  jail,  to  wit 
five  thousand  five  hundred  dollars  ($5,500), 
to  be  delivered  to  the  said  George  B.  Mc- 
Auley, or  to  his  order,  upon  the  payment  of 
the  face  value  thereof  to  the  credit  of  the 
county  treasurer  of  this  county;  and  when 
all  of  said  bonds  are  so  sold,  and  the  money 
paid. therefor  as  by  the  foregoing  proposition 
and  this  acceptance  provided,  the  said  Mc- 
Auley to  receive  the  sum  of  4  per  cent  on 
the  amount  so  received  as  his  commission 
from  said  county  out  of  said  proceeds,  and 
the  treasurer  Is  to  pay  the  same  accordingly. 
Said  McAuley  is  hereby  required  to  deposit 
with  the  clerk  of  this  board  his  check  in  the 
amount  of  twenty-five  hundred  dollars,  as 
security  for  the  performance  of  this  con- 
tract upon  his  part;  said  county  hereby 
agreeing  to  have  said  bonds  on  deposit  In 
said  bank,  duly  executed,  on  or  before  the 


20th  day  of  June,  1802,  and  to  be  dated 
April  1, 1892,  as  per  order  of  this  board  made 
on  March  2,  1892.  Further  ordered  that  the 
proposition  of  George  B.  McAuley,  submit- 
ted at  this  time,  to  liave  said  bonds  prepared 
and  lithographed  for  Kootenai  county  for  the 
sum  of  $300,  be,  and  the  same  is  hereby,  ac- 
cepted. Further  ordered  that  W.  J.  Pilling, 
chairman  of  this  board,  be,  and  is  hereby, 
authorized  to  attend  the  matter  of  the  Issu- 
ing of  said  bonds  in  behalf  of  Kootenai  coun- 
ty." In  this  case  the  record  shows  that  the 
orders  complained  of  were  made  and  'entered 
on  the  3d  day  of  May,  1892,  and  appeal  was 
not  taken  by  the  plaintiff  or  any  other  per- 
son. An  appeal  might  and  should  have  been 
taken  to  the  district  court  from  the  orders 
so  made.  See  section  1776,  Rev.  St,  which 
reads  as  follows:  "An  appeal  may  be  taken 
from  any  order,  decision  or  action  of  the 
board,  while  acting  in  an  official  capacity,  by 
any  person  aggrieved  thereby,  or  by  any  tax 
payer  of  the  county  where  any  demand  Is  al- 
lowed against  the  county,  or  when  he  deems 
any  order,  decision  or  action  of  the  board 
illegal  or  prejudicial  to  the  public  interests." 
This  statute  provides  a  plain,  speedy,  and  ad- 
equate remedy  at  law.  When  such  a  reme- 
dy Is  provided  by  law,  the  plaintiff  has  no 
standing  in  a  court  of  equity.  The  court  has 
no  jurisdiction  of  the  case.  Plcotte  v.  Watt 
2  Idaho,  1154,  31  Pac.  805.  In  the  latter 
case,  decided  by  this  court  December  26, 
1892,  the  court  uses  this  language:  "The 
statutory  remedy  being  complete  and  ade- 
quate, the  plaintiff  must  resort  to  it  and 
having  shown  no  reason  for  not  doing  so, 
arising  from  any  acts  of  the  defendants,  he 
is  precluded  from  Invoking  the  aid  of  eq- 
uity." The  court  having  no  jurisdiction  in 
the  application  for  the  issuance  of  a  restrain- 
ing order  to  prevent  the  issuing  and  sale  of 
these  bonds  in  a  suit  of  this  kind,  the  suit 
should  have  been  dismissed,  and  the  party 
compelled  to  seek  his  remedy  at  law,  by  an 
appeal  from  the  order  of  the  board.  It  fur- 
ther appears  from  the  brief  of  the  appellant 
herein  that  this  appeal  had  been  taken  with 
the  single  object  of  obtaining  a  decision  of 
the  court  on  the  question  of  the  construction 
of  the  constitution  and  statutes  in  regard  to 
the  right  and  power  of  the  board  of  county 
commissioners  to  issue  bonds  for  the  pay- 
ment of  outstanding  indebtedness,  without 
first  submitting  the  question  to  a  vote  of  the 
qualified  electors  of  the  county.  This  ques- 
tion was  fully  considered  and  determined  in 
the  case  of  Bannock  Co.  v.  C.  Bunting  & 
Co.  (by  this  court)  37  Pac.  277.  The  court 
having  no  jurisdiction  in  equity  In  this 
cause,  it  must  be  dismissed,  and  it  is  so  or- 
dered. 

HUSTON  and  SULLIVAN,  J  J.,  concur. 


End  or  Cases  is  Vol.  8ft 
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